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Greetings:

Throughout the summer 
and fall of 2011, our Section 
remained active. As usual, 
planning for timely, informa-
tive and entertaining Section 
meetings was a major focus. 
Our Fall meeting in Buffalo, 
New York was a great suc-
cess. In a departure from our 
usual format, we joined with 
the Elder Law Section in an 
expanded 10-credit hour 
presentation entitled Baby Boomer Planning—A Joint 
Perspective. Co-Chairs Victoria L. D’Angelo and Lau-
rie L. Menzies enlisted a stellar roster of speakers and 
round table presenters from both Sections on a variety 
of topics crossing both disciplines. We are grateful to 
Hon. Barbara Howe for her interest in our Section and 
her willingness to be our keynote luncheon speaker. 

Our reception and dinner was at the Albright-Knox Art 
Gallery (the fi rst gallery I visited as a child to see mod-
ern art), a national treasure with renowned works by 
such greats as Picasso, Miro, de Kooning and Gorky.

As you read this, we will have also completed 
our Annual Meeting at the New York Hilton. Our 
CLE Program Chair, Mary Anne Cody, enlisted three 
speakers to provide an in-depth analysis of marital 
issues encountered in our practice. Michael Stutman, 
a member of the NYSBA Family Law Section, spoke 
on antenuptial issues, including implications of the 
Marriage Equality Act and important changes in the 
Domestic Relations Law that substantially affect how 
we draft antenuptial agreements, engagement letters 
and the statement of client’s rights and responsibilities 
for marital proceedings. Professor Ken Joyce of Buffalo 
Law School addressed the spousal right of election, 
and James D. Spratt, an ACTEC Fellow from Atlanta, 
Georgia, spoke on tax issues incident to divorce and 
the unwinding of wealth transfer strategies. 
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dents. We are very proud to provide funding for these 
exceptional fellowships. We hope that this will lead to 
increased interest in trusts and estates law and in mem-
bership in our Section.

Our committees remain very active. I am so appre-
ciative of the willingness of Section Chairs to address 
current issues that affect our clients and our practices. I 
would like to mention just a few recent committee ini-
tiatives. Ilene Cooper and Darcy Katris are co-chairing 
an ad hoc committee on the impact of the new Mar-
riage Equality Act on the SCPA and EPTL. The Estate 
and Trust Administration Committee chaired by Nata-
lia Murphy is addressing Surrogate Anderson’s deci-
sion in Lawrence v. Miller regarding the legal fees of the 
Graubard Miller fi rm and gifts to the fi rm’s individual 
partners. In her opinion the judge disallowed the gifts 
and recommended legislation akin to SCPA 2307-a to 
address these gifts. The Estate and Trust Administra-
tion Committee worked on the original SCPA 2307-a 
legislation and is best suited to work on any proposed 
legislation involving client gifts to attorneys. Lori Perl-
man, the new Chair of the Committee on Practice and 
Ethics, has charged her Committee with addressing the 
unique ethical considerations of virtual law practices 
and the practice of providing unbundled legal services. 
If you have an interest in any of these topics, please 
contact the Committee Chairs. Their contact informa-
tion is in this Newsletter.

Lastly, my very best wishes to all for health and 
prosperity in the New Year.

Elizabeth A. Hartnett

If these meetings didn’t convince you that we pro-
duce some of the highest level of CLE, then you surely 
will be convinced by the talent and topics for our 
Spring meeting in Washington, D.C. Ilene Cooper, our 
incoming Chair, along with meeting Co-Chairs John 
Morken and Joe La Ferlita, are developing a CLE pro-
gram focused on stipulations of settlement. The May 
3–6, 2012 meeting will be held at the beautiful Willard 
Hotel, within walking distance of the White House and 
many historic government buildings. We will have a 
private tour of the White House (sold out). In addition, 
tickets to the Holocaust Museum and the Kennedy 
Center will be available. The Friday evening premier 
dinner will be at the National Museum of Natural His-
tory, with entertainment by the satirical comedy group, 
the Capitol Steps. Saturday’s dinner will be a catered 
affair on the rooftop terrace of the historic Hay-Adams 
Hotel overlooking the White House. A jazz quartet will 
provide the background music. Can you fi nd any rea-
son not to come to Washington in May? I hope to see 
many of you there.

Our Section is again providing two fellowships for 
second-year law students enrolled in a law school in 
New York to work in Surrogate Courts in the summer 
of 2012. We are very fortunate that Hon. Peter Kelly, 
Surrogate of Queens County, and Hon. Ava Raphael, 
Surrogate of Onondaga County, have agreed to provide 
the opportunity to the fellowship recipients to work 
in their courts. These fellowships are administered 
through the Bar Foundation. Each recipient receives 
a stipend of $5,000 and is invited to our Fall meeting. 
The 2012 fellowship guidelines were distributed to 15 
New York law schools for dissemination to their stu-

Request for Articles

www.nysba.org/TrustsEstatesNewsletter

If you have written an article you would like considered 
for publication, or have an idea for one, please contact 
the Trusts and Estates Law Section Newsletter Editor:

Cristine M. Sapers, Esq.
Debevoise & Plimpton LLP
919 Third Avenue
New York, NY 10022-3902
cmsapers@debevoise.com

Articles should be submitted in electronic document 
format (pdfs are NOT acceptable), and include biographical 
information.
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This issue also features an introduction to the TELS 
Diversity Committee by Anta Cissé-Green, Jeffrey St. 
Clair and Dwayne Bentley. Their article includes sober-
ing data about the gender, racial and ethnic make-up 
of our Section, highlighting the continuing need to 
encourage diverse attorneys to join our practice area 
and to nurture diverse attorneys already practicing in 
the fi eld. The authors review the Committee’s efforts 
in this regard over the past year and discuss important 
new projects, including the development of a mentor-
ing program for minority attorneys. I hope that as 
many lawyers as possible will take up their invitation 
to mentor young minority attorneys and students. 
By increasing the diversity of our profession, we can 
help the profession better serve our clients and our 
community.

The editorial board is soliciting submissions for the 
Summer 2012 Newsletter. We welcome articles and col-
umns, case reports and materials from continuing legal 
education or other presentations (either original or 
adapted for publication here), as well as opinion pieces 
and letters to the editor. The deadline for submission is 
March 15, 2012.

Cristine M. Sapers

The editorial board of the Trusts and Estates Law 
Section Newsletter is:

Cristine M. Sapers cmsapers@debevoise.com
Editor in Chief

Wendy H. Sheinberg wsheinberg@davidowlaw.com
Associate Editor

Richard J. Miller, Jr. rjm@mormc.com
Associate Editor

Jaclene D’Agostino jdagostino@farrellfritz.com
Associate Editor

Naftali T. Leshkowitz ntl@leshkowitzlaw.com
Associate Editor

Editor’s Message
In this issue of the News-

letter, we explore a variety 
of topics related to trusts. 
Carlyn McCaffrey continues 
her comprehensive review 
of the various tools available 
to fi x irrevocable trusts and 
other estate planning docu-
ments, this time focusing on 
amendment, decanting (both 
in New York and in other 
states) and statutory protec-
tions against drafting errors, 

as well as the likely federal tax consequences of each. 
Joseph La Ferlita reports on the recent amendment of 
New York’s decanting statute, which gives trustees 
more fl exibility in transferring assets to new trusts and 
provides important safeguards intended to prevent 
abuse, including new notice provisions and procedures 
for objection by settlors and benefi ciaries. Former Sur-
rogate Radigan and Raymond Radigan review the 
lessons gleaned from New York court rulings on the 
trustee’s duty to diversify. Their article—an expanded 
version of one that appeared in the New York Law Jour-
nal—explains how retention language and other special 
circumstances affect the duty to diversify, when it may 
be appropriate to diversify a concentrated holding 
over time, how damages for failure to diversify should 
be measured and what steps trustees should take to 
protect themselves when making trust investment deci-
sions. Daniel Rubin and Ira Zlotnick discuss an often 
overlooked method to achieve grantor trust status, and 
Gary Bashian offers advice to litigators on how to win 
summary judgment for benefi ciaries of trusts and es-
tates in contested accounting proceedings.

In our second installment of the “Florida Update,” 
David Pratt and Jonathan Galler report on legislative 
activity and noteworthy decisions pertaining to Florida 
trusts and estates law, including the recently enacted 
omnibus trusts and estates bill and the new power of 
attorney statute.
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to be effective, powers of appointment have to be part 
of the original instrument. If an appropriate person 
holds a power of appointment over a trust that is not 
amendable, she can exercise the power to create a new 
trust with the desired terms.4 

Decanting is a technique similar to exercising a 
power of appointment. The term “decanting” generally 
refers to the appointment by the trustee of an irrevoca-
ble trust of trust property to a new trust which contains 
terms different from the original trust. The authority 
of a trustee to make such an appointment generally 
comes from a state statute, but some fi nd a basis for it 
in common law. In some cases, a provision in the trust 
agreement or will creating the trust can provide such 
authority. 

Decanting can be a useful tool in a variety of situa-
tions. Suppose, for example, a trustee has an unlimited 
invasion power exercisable in favor of the primary 
benefi ciary of a trust and that the benefi ciary is en-
titled to receive all of the trust property outright on her 
thirty-fi fth birthday. Suppose the trustee has concluded 
that an outright distribution to her at that time would 
be inappropriate because of problems she is having 
with creditors, with her husband or with life in general. 
Without the authority to decant, the trustees would 
have no choice but to make the required distribution. 
With the authority to decant, prior to the benefi ciary’s 
thirty-fi fth birthday, the trustee might be able to ap-
point all of the trust property to a new trust which will 
extend beyond the benefi ciary’s thirty-fi fth birthday—
perhaps until her death.

The rationale behind statutory provisions and case 
law permitting decanting is based on a belief that if the 
trustee has the authority to distribute property outright 
to a benefi ciary or for his or her benefi t, the trustee 
should be able to distribute such property to another 
trust for the benefi t of such benefi ciary. In effect, the 
trustee has a special power of appointment exercisable 
in favor of a benefi ciary, and she should be allowed to 
exercise the power in further trust. This was the ratio-
nale of New York Assemblyman Stephen B. Kaufman 
as expressed in his memorandum written in connection 
with the passage of New York’s decanting statute, the 
fi rst decanting statute.5

Currently, ten states have enacted a decanting stat-
ute. Some of these state statutes, as well as the common 
law origins of decanting, are discussed briefl y below.

I. Amendment

In General

The power to amend a 
trust instrument can derive 
either from the terms of the 
instrument or from state 
law, generally a statute.1 
When drafting a trust in-
strument, particularly one 
that is intended to last for 
many years or even genera-
tions, it is a good idea to provide the trustees and the 
benefi ciaries with the fl exibility to deal with changes in 
circumstances by giving some combination of trustees 
and benefi ciaries the power to amend. In drafting an 
amendment power, it is important to provide suffi cient 
restrictions so that the holders of the power are not 
treated as holding general powers of appointment over 
trust property.

Likely Tax Consequences

An amendment to a trust, if valid under local law, 
can affect the future tax status of the trust and its ben-
efi ciaries. A benefi ciary whose consent to the amend-
ment was necessary may be treated as having made a 
gift, however, if the amendment deprives her of some 
degree of interest in the trust. 

There is no explicit generation-skipping transfer 
tax effective date protection in the Treasury Regula-
tions for amendments made to GST protected trusts, 
even when those amendments are authorized under 
the original trust instrument. This is a curious omission 
since there are private letter rulings issued before the 
effective date regulations that protected such amend-
ments.2 The regulations do, however, protect the exer-
cise of a trustee’s discretionary power in favor of a new 
trust if authorized under the trust instrument.3 Trustees 
who are interested in amending an exempt trust ought 
to consider whether their goals could be accomplished 
by means of a distribution to a new trust.

II. Decanting (and Exercise of Powers of 
Appointment)

In General

Powers of appointment, particularly those exercis-
able in favor of other trusts, provide the same sort of 
fl exibility that amendment powers provide. Generally, 

Fixing Estate Planning Documents: Part II
By Carlyn S. McCaffrey

This is the second in a two-part article about the various tools available under state law to fi x wills and irrevocable trusts. The 
fi rst part, published in our Fall 2011 issue, explored construction and reformation proceedings. This part discusses amendment, 
decanting and statutory protections against drafting errors.
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that the trustees could, to safeguard the son’s best in-
terests, condition the distribution upon [the son’s] set-
ting up a substituted trust.”10 

This case deals with trustees with more typical 
authority to invade, at least as compared to the Phipps 
case. For this reason it is stronger authority for the 
proposition that a trustee with authority to invade 
principal can decant to a new trust. However, if the 
transaction is dissected, it is not the trustees who are 
the persons adding the property to a new trust. Instead, 
the trustees fi rst made a distribution to the benefi ciary 
(albeit on the condition that such property is added to 
a new trust) and then it was the benefi ciary who added 
the assets to a new trust. When viewed in this light, 
this case is weaker support for a trustee’s authority to 
decant than the Phipps case.

State Decanting Statutes

Given the rocky ground on which the common 
law authority to decant lies, it is generally better for a 
trustee to decant pursuant to a state statute. There are 
ten states that currently have a decanting statute: New 
York, Alaska, Delaware, Tennessee, Florida, South Da-
kota, New Hampshire, Arizona, North Carolina and 
Nevada.11 In each of these states, the trustees may act 
without court approval, and in some states, the trustees 
may act without notifying the benefi ciaries. Trustees 
are authorized to obtain court approval, which they 
may wish to do to protect themselves from future suits 
by benefi ciaries who may object. Some of the statutes 
are discussed below.

New York. Prior to the amendment of New York’s 
decanting statute in 2011, Section 10-6.6(b)(1) of the 
New York Estates, Powers & Trusts Law (EPTL) per-
mitted a trustee who had the absolute discretion un-
der the terms of a will or irrevocable inter vivos trust 
agreement to invade principal for the benefi t of the 
benefi ciaries of a trust to exercise that discretion by ap-
pointing any part of the principal of the trust in favor 
of a trustee of another trust. This power could be exer-
cised without the consent of the benefi ciaries, but the 
benefi ciaries had to be notifi ed.12 The only restrictions 
were that the exercise be in favor of only one or more of 
the benefi ciaries of the trust, that it not reduce the fi xed 
income interest of any benefi ciary, that it not violate the 
rule against perpetuities and that it not violate EPTL 
11-1.7, which prohibits granting certain powers and im-
munities to testamentary (but not inter vivos) trustees. 

The requirement that the trustee have absolute dis-
cretion to invade principal made New York’s decanting 
statute one of the more restrictive ones. In In re Estate 
of Mayer, the New York County Surrogate’s Court held 
that a trustee whose authority to distribute principal 
was limited by an ascertainable standard did not have 
absolute discretion and could not decant.13

Decanting Under Common Law

Case law of at least three states arguably recognizes 
a trustee’s authority to invade principal in favor of an-
other trust. The three states are Florida, Iowa and New 
Jersey, and of these, only Florida has enacted a decant-
ing statute. The Florida and New Jersey case law are 
discussed below.

Florida: Phipps v. Palm Beach Trust Co. In Phipps 
v. Palm Beach Trust Co. a settlor created a trust for the 
benefi t of her children naming her husband as the in-
dividual trustee and a trust company as the corporate 
trustee.6 The trust agreement authorized the corpo-
rate trustee, upon written direction by the individual 
trustee, to pay over and transfer any portion of the 
trust fund as the individual trustee determined. The 
individual trustee determined it was appropriate to 
pay the trust fund to a new trust for the benefi t of the 
settlor’s children with the added provision that income 
could be payable to the wife of one of the children, if 
such child so provided in his will. The corporate trust-
ee was unsure whether complying with the individual 
trustee’s direction was consistent with the terms of the 
trust agreement.7 The Supreme Court of Florida was 
thus presented with the issue as to whether a trustee, 
authorized to direct distributions of any portion or all 
of a trust fund, could direct distributions be paid over 
to a new trust. The court, fi nding that the exercise of 
the power of appointment by creation of a second trust 
had been upheld many times, approved the individual 
trustee’s exercise of discretion and ordered the cor-
porate trustee to comply with the individual trustee’s 
direction.8

Although the court approved a decanting by the 
trustees, this case is distinguishable from most fact pat-
terns where a decanting is attempted. The individual 
trustee’s authority to direct the corporate trustee to pay 
any portion of the trust fund was exercisable by him 
during his life or upon his death, thereby granting the 
individual trustee a lifetime and testamentary special 
power of appointment. Such a power is broader than 
the typical power of a trustee to distribute trust prop-
erty. Therefore, while this case is helpful to the proposi-
tion that a trustee with authority to invade principal 
can do so by distributing it to another trust, it is not 
decisive. 

New Jersey: Wiedenmayer v. Johnson. The trustees 
of the original trust in Wiedenmayer v. Johnson had au-
thority to pay to the benefi ciary outright so much of the 
trust property as they deemed to be in the benefi ciary’s 
best interest.9 The trustees exercised their discretion by 
paying the trust property to the benefi ciary who in turn 
contributed the property to another trust for the benefi t 
of the benefi ciary. The court approved this distribution, 
fi nding that since the trust indenture expressly stated 
that distributions could be made outright for the ben-
efi ciary’s best interests, “it seem[ed] logical to conclude 
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provides that a power to invade for the benefi ciary’s 
best interests, welfare, comfort or happiness constitutes 
absolute discretion for purposes of the statute.22 De-
canting is not permitted where discretion is limited by 
an ascertainable standard.

The other limitations of Florida’s statute are that 
the benefi ciaries of the recipient trust include only ben-
efi ciaries of the fi rst trust and that the recipient trust 
not reduce any fi xed income, annuity or unitrust inter-
est of the fi rst trust.23 This latter requirement is broader 
than New York’s, Alaska’s and Delaware’s. Florida also 
includes a tax savings provision which provides that if 
any contribution to the fi rst trust qualifi ed for a marital 
or charitable deduction, the recipient trust must not 
contain any provision that, if included in the fi rst trust, 
would have prevented the fi rst trust from qualifying 
for such deduction.24 Florida’s statute requires the 
trustees to give all qualifi ed benefi ciaries sixty days’ 
notice but gives the benefi ciaries the right to waive the 
notice requirement.25

Likely Tax Consequences 

Generation-Skipping Transfer Tax Risks. The im-
petus behind New York’s decanting statute was to save 
generation-skipping transfer tax exempt trusts from 
terminating before the expiration of their perpetuit-
ies dates.26 A trust that was irrevocable on September 
25, 198527 (and thus protected from the generation-
skipping transfer tax) may have provided for outright 
distributions to a benefi ciary at a certain age. Paying 
such assets outright would result in a loss of such pro-
tection. EPTL 10-6.6(b)(1) permitted those trustees with 
absolute discretion to invade principal to transfer the 
assets of the protected trust to one that lasted for the 
lifetime of the benefi ciary and then passed to his or her 
descendants in further trust, thereby maintaining its 
protection from the generation-skipping transfer tax for 
longer.

However, as discussed in Part I of this article, a 
GST-protected trust should only be modifi ed in a man-
ner consistent with one of the safe harbors outlined in 
Treasury Regulation § 26.2601-1(b)(4), of which only 
one may protect a modifi cation by way of a decanting 
that is authorized under a law that was not in effect 
on September 25, 1985.28 The available safe harbor is 
found in Treasury Regulation § 26.2601-1(b)(4)(i)(D). It 
protects decantings to recipient trusts that do not shift a 
benefi cial interest to a benefi ciary who occupies a lower 
generation than the persons who held the benefi cial in-
terest in the original trust. In addition, the terms of the 
recipient trust may not extend vesting beyond the per-
petuities period that applied to the original trust. This 
latter requirement is straightforward and a requirement 
of most of the decanting statutes. The former is less 
clear.

In August of 2011, legislation was enacted to liber-
alize New York’s decanting rules. Under the amended 
statute, a trustee may decant trust principal to another 
trust even if the trustee’s power to invade is subject to 
an ascertainable standard. In that event, the decanting 
power is subject to certain restrictions—e.g., the cur-
rent remainder benefi ciaries of the new trust must be 
the same as the old trust. Broader decanting powers 
remain where the trustee has absolute discretion to in-
vade, and the law expressly provides that the power to 
invade for the benefi ciary’s best interests, comfort, wel-
fare or happiness constitutes absolute discretion.14

Alaska. In 1998, Alaska followed New York’s lead 
and enacted its own decanting statute.15 Alaska’s stat-
ute authorizes a trustee under a will or an irrevocable 
inter vivos trust agreement governed by Alaska law16 
who has authority to invade the principal of a trust for 
the benefi t of a benefi ciary to appoint any part or all 
of the principal in favor of another trust so long as the 
exercise does not reduce any fi xed income interest of a 
benefi ciary, is in favor of the benefi ciaries of the origi-
nal trust, does not violate the rule against perpetuities 
and “results, in the appointed trust, in a standard for 
invading principal that is the same as the standard for 
invading principal in the invaded trust.”17 

Like the recent New York legislation, Alaska law 
permits a trustee whose authority to invade is limited 
by an ascertainable standard to invade in favor of an-
other trust, even if the reason for the invasion is not 
consistent with the limitations on the trustee’s author-
ity to invade. The only restriction is that the new trust 
must contain the same limitation (i.e., the ascertainable 
standard) as the original trust.18 Unlike in New York, 
the trustees need not provide notice to the benefi ciaries 
of the original trust to effectuate a decanting. 

Delaware. In Delaware, a trustee can decant if she 
possesses any discretionary authority to invade princi-
pal and, unlike Alaska, the standard for invasion need 
not be maintained in the new trust, but the reason for 
the invasion must comply with such standard.19 The 
only other restrictions are that (i) the exercise must be 
in favor of only one or more of the benefi ciaries of the 
trust, (ii) may not reduce any income interest for which 
a marital deduction was claimed,20 (iii) may not extend 
the vesting date for any property the transfer of which 
was treated as a gift qualifying for the gift tax annual 
exclusion and (iv) may not be exercised over any por-
tion of the trust that is currently withdrawable by a 
benefi ciary.21 Again, the statute does not require notice 
to, or consent of, the benefi ciaries of the original trust.

Florida. Florida enacted its decanting statute in 
2007. The statute replaces the Phipps case as the author-
ity for decanting. Florida permits decanting where a 
trustee possesses absolute discretion and explicitly 
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Notwithstanding anything in this trust 
agreement to the contrary, the trustees 
may not exercise their distribution 
powers in such manner as to shift a 
benefi cial interest in the property held 
in the Trust from the benefi ciaries who 
held such interests under the [name 
of original trust] to a benefi ciary who 
occupies a lower generation than the 
such benefi ciaries within the meaning 
of Treasury Regulation § 26.2601-1(b)
(4)(i)(D).

Gift Tax Risks. A gift tax may be imposed when a 
benefi ciary participates in a decanting, either by acting 
as the trustee accomplishing the decanting or by con-
senting to the decanting, and the benefi ciary’s interest 
passes to another benefi ciary.

Generally, a trustee-benefi ciary should avoid be-
ing involved in a decanting because when any portion 
of her interest shifts to another benefi ciary, she may be 
subject to gift tax.32 North Carolina prohibits a trustee/
benefi ciary from decanting pursuant to its statute un-
der all circumstances. The statute further provides that 
the remaining trustees may act or “the court may ap-
point a special fi duciary with authority” to decant.33

Nevada is the only state that requires consent and 
only when property specifi cally allocated to a ben-
efi ciary is no longer so allocated. Some state statutes 
permit actions which may be tantamount to giving 
consent. New York, Florida and North Carolina require 
a trustee to give notice to benefi ciaries of her proposed 
decanting, and Florida and North Carolina further pro-
vide that such notice is waivable by the benefi ciaries.34 
Nevada also permits a trustee to give 30 days’ notice 
to benefi ciaries which, if given, will be waived by the 
benefi ciaries if they consent to the proposed action.35 
If a benefi ciary consents to a decanting or is deemed 
to have consented to a decanting and the benefi ciary’s 
interest passes to another benefi ciary, then the benefi -
ciary may be deemed to have made a taxable gift.36 
The IRS might take the position that a benefi ciary who 
waives a notice period or fails to object has made a 
gift.37 The argument that the failure to object consti-
tutes making a gift becomes more tenuous when the 
decanting is initiated by the trustee and the benefi ciary 
remains unaware, which is likely to occur in those 
states where notice is not required. Again the IRS made 
it more uncomfortable for trustees who wish to decant 
but are worried about gift tax consequences when it 
announced that it will no longer rule on whether a de-
canting resulting in a change in benefi cial interests is a 
gift under I.R.C. § 2501.38

Treasury Regulation § 26.2601-1(b)(4)(i)(D)(2) at-
tempts to clarify when a shift to a lower generation 
occurs by providing that a shift occurs “if the modifi ca-
tion can result in either an increase in the amount of 
a GST transfer or the creation of a new GST transfer.” 
This would happen when, for example, grandchildren 
are added as current benefi ciaries because distributions 
to them would permit generation-skipping transfers 
that were not permitted before the decanting. The same 
would be true when grandchildren are added as discre-
tionary current benefi ciaries, because Treasury Regula-
tion § 26.2601-1(b)(4)(i)(D)(2) provides a default rule for 
modifi cations that cannot be immediately determined. 
The rule is that the modifi cation is deemed to shift a 
benefi cial interest to a lower generation.29 Therefore, 
when it cannot readily be determined if there is a shift, 
the IRS takes the position that there is, in fact, a shift.

Unless a trustee is completely confi dent that there 
is no shift, the trustee risks the IRS deeming the distri-
bution as a shift to a lower generation, thus jeopardiz-
ing the generation-skipping transfer tax protection 
of the original trust and the recipient trust. If such 
protection is lost, the trustee may have caused a future 
generation-skipping transfer tax liability upon a dis-
tribution to a grandchild. Prior to 2011, a trustee could 
protect herself from both of these results by obtaining a 
court order and a Private Letter Ruling. For example, in 
Private Letter Ruling 200520023, a trustee of three sepa-
rate trusts, one for each child of the settlor, petitioned 
a state court to modify such trusts so that the trustee 
could decant to three separate new trusts.30 The court 
approved the modifi cation, subject to the receipt of a 
favorable ruling from the IRS that the decanting would 
not affect the generation-skipping transfer tax exempt 
status of the assets transferred. The IRS so ruled in the 
Private Letter Ruling. As a result, the trustee was pro-
tected against suits from all current and future benefi -
ciaries and from the imposition of a tax liability by the 
IRS.

Unfortunately, trustees can no longer obtain such 
comfort prior to decanting. The IRS recently announced 
that, while it is studying the issue, it will no longer rule 
on whether the distribution of property by a trustee 
from an irrevocable generation-skipping transfer tax 
exempt trust through a decanting to another irrevo-
cable trust will be deemed to shift a benefi cial interest 
to a lower generation.31 Decanting now leaves trustees 
who exercise their power to decant vulnerable to risks 
of liability. Unless there is no possibility of a prohibited 
shift, a trustee of a protected trust should not decant 
pursuant to a state statute. 

To protect against inadvertent loss of effective date 
protection, a trustee who decants from a protected trust 
into a new trust should consider using language in the 
new trust similar to the following:
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the powers of the trustee only if she has the power to 
replace the removed trustee with a person who is relat-
ed or subordinate to her (within the meaning of I.R.C. 
§ 672(c)). After the publication of this ruling, several 
states passed laws designed to confer on benefi ciaries 
the protection offered by this ruling. The District of Co-
lumbia, New Jersey and Pennsylvania all passed laws 
that prohibit benefi ciaries from removing and replac-
ing their trustees with persons related to them if those 
trustees have the power to make discretionary distri-
butions to them unless that discretion is limited by an 
ascertainable standard.46 Alaska took another route. It 
prohibits a related trustee from exercising a discretion-
ary distribution power in favor of a benefi ciary who 
has the power to remove her unless the discretion is 
limited by an ascertainable standard.47

Endnot es
1. See Fla. Stat. § 737.0412, which permits the trustees and 

benefi ciaries of a trust to amend it without judicial approval, 
and Cal. Prob. Code § 15404 and N.Y. Estates Powers & Trusts 
Law (EPTL ) 7-1.9, both of which permit the settlor and all the 
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2. See, e.g., PLR 8926028 (March 31, 1989).
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816.1; Nev. Rev. Stat. § 163.556.
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detail by Joseph T. La Ferlita in his article beginning on p. 10 of 
this issue. 

15. Alaska Stat. § 13.36.157.

16. Alaska’s statute also applies to trusts whose governing law is 
changed to Alaska law. Alaska Stat. § 13.36.157(b)(1).

17. Alaska Stat. § 13.36.157(a).

18. Id.

19. Del. Code. Ann. tit. 12, § 3528(a) and (a)(5).

III. Statutory Protections Against Drafting 
Errors

Some state legislatures have eliminated the need 
for certain fi x-up types of reformations by creating stat-
utory fi x-ups that apply generally to trusts unless there 
is specifi c language to the contrary.

Problematic Powers of Appointment

If, for example, a trustee has the power to make 
distributions to herself, she could be treated as having 
a general power of appointment for federal estate and 
gift tax purposes unless the power is limited by an as-
certainable standard relating to her health, education, 
support or maintenance or unless exercisable only with 
the consent of another person who has a substantial 
interest in the trust adverse to the exercise of the power 
(an “adverse party”). Most settlors do not intend that 
their trustees have general powers of appointment by 
reason of their trustee powers. In order to prevent this 
result, several states have statutes that limit the power 
of trustees to exercise discretionary distribution pow-
ers in favor of themselves. New York law39 and Florida 
law,40 for example, have prohibitions against a trustee 
exercising a discretionary distribution power in favor 
of herself other than powers that are limited by an as-
certainable standard relating to the health, education, 
maintenance or support of the power holder. The laws 
of several other states permit trustees to exercise discre-
tionary distribution powers in favor of themselves, but 
cut the power back to one that may be exercised only to 
make distributions for the power holders’ health, edu-
cation, support or maintenance.41

Power to Remove and Replace Trustees

The IRS took the position in Rev. Rul. 79-35342 that 
the reservation by the settlor of the power to remove 
a trustee and appoint another trustee is equivalent to 
a reservation of the trustee’s powers even if the settlor 
did not have the power to appoint herself as trustee. As 
a result, if a settlor created a trust the terms of which 
gave the trustee the power to make discretionary dis-
tributions to benefi ciaries unrestricted by a standard, 
and the settlor had the power to remove and replace 
the trustee, the trust would be included in the set-
tlor’s gross estate under I.R.C. §§ 2036(a) and 2038. 
This principle was extended in private letter rulings to 
apply to benefi ciaries who had the power to remove 
and replace those trustees who could exercise discre-
tionary distribution powers in their favor or in such a 
way as to discharge their support obligations to other 
persons.43 After a number of courts had refused to fol-
low Rev. Rul. 79-353,44 the IRS issued Rev. Rul. 95-58.45 
This ruling revoked Rev. Rul. 79-353 and announced a 
new rule dealing with the replacement of trustees. The 
new rule provides that a person who has the power to 
remove and replace a trustee will be treated as having 
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decanting in New York became fully discretionary for 
trustees of certain trusts (as discussed below), although 
the statute preserved the ability of a trustee to seek ei-
ther the benefi ciaries’ consent or the court’s permission 
if the trustee saw fi t to do so.

Sophisticated trusts and estates practitioners 
quickly realized that decanting also offered a multitude 
of non-GST-related opportunities, particularly by al-
lowing greater fl exibility in administering an otherwise 
irrevocable trust. For example, if an irrevocable trust’s 
administrative provisions, such as those governing the 
appointment of successor trustees, became impractical 
due to changed circumstances, a trustee could decant to 
an appointed trust containing provisions better suited 
to the new circumstances. Another opportunity might 
arise if, after a trust’s creation, a benefi ciary became 
eligible for governmental assistance. In that event, a 
trustee could decant to a supplemental needs trust and 
thus protect the trust’s assets from the government’s 
reach. The former statute could also allow a trustee to 
reduce a trust’s New York State income tax exposure 
by decanting some or all of the trust’s assets to another 
trust not considered a New York resident trust.

“Since decanting can be of enormous 
benefit to trustees and beneficiaries, 
trusts and estates practitioners would 
be well served to familiarize themselves 
with the revised statute in order to 
better advise their clients.”

Regardless of the many reasons for decanting, 
some practitioners asked whether the statute gave 
trustees too much discretion. The concern was that de-
canting created a tension between the goals of promot-
ing greater effi ciency and/or fl exibility in trust admin-
istration, on the one hand, and of fulfi lling the settlor’s 
intent, on the other. In an attempt to balance the two 
potentially competing goals, key safeguards were built 
into the revised statute, which are highlighted below.

II. Former Section 10-6.6
Under the former EPTL 10-6.6, a trustee of an ir-

revocable lifetime trust or testamentary trust could 
appoint some or all of the principal to a separate trust 
as long as: (1) the invaded trust gave the trustee abso-
lute discretion to invade principal, unfettered by any 
ascertainable or non-ascertainable standard; (2) the 

On August 17, 2011, 
Governor Cuomo signed 
into law Assembly Bill 
A8297, which substantially 
modifi ed Section 10-6.6 of 
the New York Estates, Pow-
ers & Trusts Law (EPTL), 
otherwise known as the “de-
canting” statute. The decant-
ing reference is based on the 
imagery of decanting wine 
(here, trust assets) from one 
bottle (the old or “invaded” 
trust) to another bottle (the new or “appointed” trust). 
The power of a trustee to decant depends on the trust-
ee’s authority to invade and distribute the principal of 
an irrevocable trust to or for the benefi t of a benefi ciary. 
Since decanting can be of enormous benefi t to trustees 
and benefi ciaries, trusts and estates practitioners would 
be well served to familiarize themselves with the re-
vised statute in order to better advise their clients. This 
article discusses the basic principles of decanting and 
highlights key differences between New York’s former 
and revised decanting statutes.

I. A Brief History and Some Basic Principles 
of Trust Decanting

A trust decanting involves a trustee’s exercise 
of a power to invade the principal of an irrevocable 
trust by paying over some or all of the principal to a 
separate trust. It is rooted not in a power to amend the 
invaded trust, but rather in the trustee’s limited power 
of appointment over it. This limited power of appoint-
ment is usually not expressed in the trust instrument 
as a power of appointment per se, but rather is part of 
the trustee’s discretion to invade and distribute trust 
principal.

New York State was a pioneer in the decanting 
area, having enacted the nation’s fi rst decanting stat-
ute in 1992. The principal purpose of the statute was 
to allow certain trusts to enjoy continued exemption 
from the federal generation-skipping transfer (GST) 
tax, which was enacted as part of the Tax Reform Act 
of 1986. As originally enacted, Section 10-6.6 required 
a trustee to obtain either court approval or the benefi -
ciaries’ consent in order to decant. This requirement 
was stricken from the statute in 2001, a year after the 
Treasury Department issued regulations indicating that 
the requirement would disallow continued exemption 
from the GST tax. Thus, after the 2001 amendment, 

 New York’s Newly Amended Decanting Statute
By Joseph T. La Ferlita
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The amended statute explicitly permits trustees to 
grant to one, more than one or all current benefi ciaries, 
to the possible exclusion of one or more current ben-
efi ciaries, a discretionary power of appointment if the 
benefi ciaries could receive principal outright under the 
terms of the invaded trust.6 Also, if the benefi ciaries of 
the invaded trust are described as a class (e.g., the set-
tlor’s children), then the benefi ciaries of the appointed 
trust may include present or future members of such 
class (e.g., children born to the settlor after the invaded 
trust’s creation).7

Rules Applicable When Trustees Have Limited 
Discretion

One of the key differences between the former 
and amended statutes is the new ability to decant 
even when trustees do not have unlimited discretion 
to invade principal.8 However, different, and more re-
strictive, rules apply in this case. Most importantly, the 
appointed trust must have the same current benefi cia-
ries, and successor and remainder benefi ciaries, as the 
invaded trust.9 Thus, if the trustee of an invaded trust 
is permitted to distribute principal to A or B for their 
health, education, maintenance and support (known as 
the “HEMS standard”) for so long as A and B are alive, 
with the remainder going outright to C, the appointed 
trust must have A and B as current benefi ciaries and C 
as a remainder benefi ciary.

Another key rule requires the appointed trust 
to contain the same distribution standard as did the 
invaded trust.10 Thus, using the facts of the previous 
example, the appointed trust must contain the HEMS 
standard for distributions to A and B and may not, for 
example, grant the trustee the additional authority to 
distribute to A for A’s “happiness.”

If the appointed trust has a longer term than that of 
the invaded trust (the power to extend the trust’s term 
is discussed below), the appointed trust must contain 
the same standard regarding distributions as the in-
vaded trust during the invaded trust’s original term.11 
Thereafter, the standard can be different. For example, 
assume that the invaded trust permits the trustee to 
distribute to A for A’s health, education, maintenance 
or support until A reaches age 35, when the trust must 
terminate and its remainder be distributed to A. In 
this case, distributions from the appointed trust must 
be subject to a HEMS standard until A reaches age 35. 
After that time, the trustee of the appointed trust may 
have absolute discretion to invade principal for A’s 
benefi t.

Similarly, if the invaded trust grants a power of 
appointment to a benefi ciary, the appointed trust must 
grant the identical power of appointment to the benefi -
ciary, and the class of permissible appointees of such 
power must be the same.12 

decanting did not reduce any fi xed income interest in 
the invaded trust; (3) the decanting was in favor of “the 
proper objects of the exercise of the power” to invade; 
and (4) the appointed trust did not violate the limita-
tions of EPTL 11-1.7 (prohibiting, among other things, 
a trustee’s exoneration from liability for failing to exer-
cise reasonable care, diligence and prudence).

Procedurally, the former statute required the de-
canting to be by a written instrument, signed and ac-
knowledged by the trustee and fi led in the offi ce of the 
clerk “of the court having jurisdiction over the trust.” 
The trustee was required to serve a copy of the decant-
ing instrument on all persons interested in the trust1 by 
registered or certifi ed mail, return receipt required, by 
personal delivery or by any other manner directed by 
the court.

In practice, the statute left many practitioners un-
sure about the scope of a trustee’s power to decant. For 
example, who are the “proper objects” of a decanting? 
Could an appointed trust exclude some of the benefi -
ciaries of the invaded trust? Could an appointed trust 
have benefi ciaries who were not benefi ciaries of the 
invaded trust? Did the statute permit the appointed 
trust’s term to extend beyond that of the invaded trust? 
Could a trustee be found liable for failing to decant?

In part because of these types of questions, and 
the fact that other states had adopted their own, more 
liberal decanting statutes, some New York trusts and 
estates practitioners called for revisions to EPTL 10-6.6.

III. The Newly Amended Decanting Statute
The newly amended decanting statute, which took 

effect immediately and applies retroactively, answers 
many of the questions raised by the former statute. As 
with the former statute, its terms apply unless the trust 
instrument provides otherwise.

When approaching the rather lengthy amended 
rules for the fi rst time, it is helpful to divide them 
conceptually into three categories: (i) rules that apply 
when trustees have unlimited discretion to invade;2

(ii) rules that apply when trustees do not have unlim-
ited discretion; and (iii) rules that apply in either case.3

Rules Applicable When Trustees Have Unlimited 
Discretion

The amended statute provides more guidance for 
trustees with unlimited discretion to invade principal 
in favor of one or more “current benefi ciaries.”4 For 
example, it explicitly allows trustees to decant in favor 
of one, more than one or all current benefi ciaries, to the 
possible exclusion of the other current benefi ciaries, 
and the appointed trust may benefi t one, more than 
one or all of the successor and remainder benefi ciaries, 
to the possible exclusion of the other successor and re-
mainder benefi ciaries.5
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requirement to fi le copies of the invaded or ap-
pointed trusts with the court.

• Postpones the effective date of the decanting 
until thirty days after the completion of service 
of notice of the decanting21 and authorizes inter-
ested persons to serve the trustees with written 
notice of objection to the decanting prior to its 
effective date, although the failure to object does 
not constitute consent.22 This thirty-day period 
also provides interested persons with the op-
portunity to seek a judicial stay of the decanting 
and/or to compel the trustees to account for their 
decision to decant.

• States that an interested person’s receipt of the 
decanting instrument does not affect the person’s 
right to (i) compel the trustees to account specifi -
cally for the decision to decant, (ii) compel the 
trustees to account generally or (iii) fi le objec-
tions to the trustees’ account.

• Requires the decanting instrument to explicitly 
state whether the decanting comprises some or 
all of the invaded trust’s assets and, in the former 
case, imposes an additional duty to state the “ap-
proximate percentage of the value of the princi-
pal of the invaded trust that is subject to” the de-
canting.23 Moreover, if the decanting comprises 
all of the invaded trust’s assets, any subsequently 
discovered assets and principal paid to or ac-
quired by the invaded trust after the decanting 
belongs to the appointed trust.24 If the decanting 
comprises only some of the invaded trust’s as-
sets, then such after-acquired property belongs to 
the invaded trust.25

• Requires trustees to consider the tax implications 
of the decanting.26 Note that, with certain explicit 
exceptions,27 trustees can decant even if the de-
canting has a negative tax result. Trustees will 
be shielded from liability in this case only if they 
can show that the decision to decant was prudent 
in light of the “prevailing circumstances.”28 For 
example, if decanting Subchapter S stock from 
the invaded trust to an appointed trust would 
cause a termination of the company’s Subchapter 
S election but, at the same time, result in a more 
valuable reduction of the trust’s New York State 
income tax exposure, the decanting might be ap-
propriate. Of course, the trustees may be called 
on to account for such a decision in a judicial ac-
counting proceeding.29

• Prohibits any change to trustee commissions ab-
sent a court order.30

Finally, if the benefi ciaries of an invaded trust are 
described as a class, the benefi ciaries of the appointed 
trust must include all “present or future members of 
such class.”13

Select Rules Applicable Regardless of the Trustees’ 
Discretion

A number of provisions of the amended statute ap-
ply whether or not the trustee has unlimited discretion. 
Perhaps the most notable of these explicitly allows the 
appointed trust to have a longer term than that of the 
invaded trust.14 For example, if an invaded trust must 
terminate and its remaining principal be distributed to 
A when A reaches age 35, the appointed trust’s term 
may continue for A’s lifetime or longer. Thus, despite 
the terms of the invaded trust, it is possible that A will 
never receive an outright distribution of the appointed 
trust’s principal.

The Legislature was not unmindful of the discre-
tion the new rules confer on trustees. As a result, it 
included a number of provisions designed to prevent 
abuse and safeguard the settlor’s intent. For example, 
the amended statute:

• Explicitly imposes on the trustee a fi duciary duty 
to decant in the best interests “of one or more 
proper objects” of the power to invade as a pru-
dent person would under the prevailing circum-
stances.15 

• Prohibits a decanting if there is “substantial evi-
dence of a contrary intent of the creator and it 
could not be established that the creator would 
be likely to have changed such intention under 
the circumstances existing at the time of the ex-
ercise of the power.”16 Little guidance is given 
as to what constitutes “substantial evidence” of 
a contrary intent except that the terms of the in-
vaded trust, alone, do not constitute substantial 
evidence.17 Thus, it seems likely that the courts 
will be called upon to clarify its meaning.

• Requires trustees not only to give notice of the 
decanting but also to provide copies of the in-
vaded and appointed trust instruments to (i) all 
“persons interested in the invaded trust”18 and 
the appointed trust, (ii) the settlor, if living, and 
(iii) “any person having the right, pursuant to the 
terms of the invaded trust, to remove or replace” 
the trustee exercising the decanting power.19

• Requires the fi ling of the original decanting in-
strument with the court having jurisdiction over 
any invaded trust other than a lifetime trust that 
has never been the subject of a proceeding in 
the Surrogate’s Court.20 Notably absent is any 
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V. Conclusion
The recent amendment to EPTL 10-6.6 addresses 

many unanswered questions raised by the former stat-
ute and promotes greater fl exibility in trust administra-
tion without losing sight of the settlor’s intent.

Endnotes
1. “All persons interested in the trust” was defi ned under the 

former statute as “all the persons upon whom service of 
process would be required in a proceeding for the judicial 
settlement of the account of the trustee, taking into account” 
N.Y. Surrogate’s Court Procedure Act 315.

2. A newly defi ned term meaning “the unlimited right to 
distribute principal that is not modifi ed in any manner.” N.Y. 
Estates Powers & Trusts Law (EPTL ) 10-6.6(s)(9). The defi nition 
further provides that “[a] power to pay principal that includes 
words such as best interests, welfare, comfort, or happiness 
shall not be considered a limitation or modifi cation of the right 
to distribute principal.” Id.

3. It should be noted that if a trustee of an invaded trust has 
unlimited discretion, and the same or another trustee also has 
a separate, limited power to invade principal, the trustee with 
absolute discretion is permitted to decant. EPTL 10-6.6(f).

4. A newly defi ned term meaning those to whom a trustee may 
currently distribute principal. EPTL 10-6.6(s)(4).

5. EPTL 10-6.6(b).

6. EPTL 10-6.6(b)(1).

7. EPTL 10-6.6(b)(4).

8. EPTL 10-6.6(c).

9. Id.
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11. EPTL 10-6.6(c)(2).
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13. EPTL 10-6.6(c)(3).

14. EPTL 10-6.6(e).

15. EPTL 10-10.6(h).

16. EPTL 10-10.6(h).

17. Id.

18. The defi nition of “interested persons” is essentially unchanged 
under the amended statute. See EPTL 10-6.6(s)(7).

19. EPTL 10-6.6(j)(2).

20. EPTL 10-6.6(j)(6).

21. EPTL 10-6.6(j).

22. EPTL 10-6.6(j)(4).

23. EPTL 10-6.6(j)(3).

24. EPTL 10-6.6(i)(1).

25. EPTL 10-6.6(i)(2).

26. EPTL 10-6.6(o).

27. See, e.g., EPTL 10-6.6(n).

There are other important generally applicable pro-
visions. One expressly allows trustees to decant in fa-
vor of a supplemental needs trust, provided that all of 
the section’s other requirements are satisfi ed.31 Another 
confi rms a trustee’s authority to decant even when 
there is not a current need to invade principal.32 

IV. Some Questions Raised by the Amended 
Statute

The amended statute raises some interesting ques-
tions, especially concerning the interplay between the 
new notice provisions and the right to object to a de-
canting. For instance, would an objection to a proposed 
decanting, duly served on the trustees by an interested 
person, prevent the decanting from becoming effective 
at the end of the thirty-day notice period? Since the 
statute explicitly states that the consent of interested 
persons is not required,33 an objection arguably would 
not prevent the decanting. But, if it does not prevent 
the decanting, what effect would an objection have? 
Perhaps nothing more than putting the trustees on 
notice that an interested person is likely either to seek 
a judicial stay of the decanting or to hold the trustees 
liable for their decision to decant. An important ques-
tion is whether service of an objection, or the failure to 
object, starts the running of the statute of limitations, 
especially given the statute’s provisions that (i) failure 
to object does not constitute consent34 and (ii) receipt of 
notice of a decanting does not affect an interested per-
son’s right to compel the trustees to account for the de-
canting or foreclose an interested person from objecting 
to an account or compelling a trustee to account.35 In 
particular, is the act of decanting the functional equiva-
lent of the trustees’ open repudiation of their obligation 
to account, or does the act bring to an end the invaded 
trust relationship, thus triggering the running of the 
statute of limitations?36 

Also, what effect would the settlor’s objection 
have, assuming he is not deemed a person interested 
in the invaded trust? It seems reasonable to conclude 
that such an objection might constitute “substantial 
evidence of a contrary intent of the creator” and thus 
could divest the trustees of the authority to decant.37 
Moreover, it should be noted that while the settlor is 
entitled to notice of the decanting, the settlor is not nec-
essarily part of the class of interested persons who can 
serve objections to the decanting.38 Perhaps the reason 
for this discrepancy is to ensure that the settlor is not 
deemed by the taxing authorities to have a retained 
power over the trust, thus minimizing any potential 
estate tax inclusion under Section 2036 of the Internal 
Revenue Code.

It remains to be seen how the courts will resolve 
these issues.
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37. EPTL 10-6.6(h).

38. See EPTL 10-6.6(j)(4).
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trust and estate administration. He is Chair of the 
Surrogates Court Committee of the Trusts and Estates 
Law Section and a member of the Estate and Trust 
Administration Committee.

28. See EPTL 10-6.6(h).

29. See EPTL 10-6.6(j)(5).

30. EPTL 10-6.6(q).

31. EPTL 10-6.6(n)(1).

32. EPTL 10-6.6(g).

33. EPTL 10-6.6(j)(1).

34. EPTL 10-6.6(j)(4).

35. EPTL 10-6.6(j)(5).

36. See Tydings v. Greenfi eld, Stein & Senior, LLP, 11 NY3d 195 (2008) 
and Matter of Barabash, 31 NY2d 76 (1972).
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the grantor, either directly or 
through attribution, having 
retained an “excessive” level 
of control over the trust), 
are not necessarily coinci-
dent with the circumstances 
pursuant to which trust 
property would be included 
in a decedent’s gross estate 
under the so-called “string” 
provisions of the Code, such 
as I.R.C. § 2036.

As noted above, the 
powers that would cause a trust to be treated as a 
grantor trust are contained in I.R.C. §§ 672-679. Al-
though much has been written about I.R.C. §§ 672-678, 
curiously little attention has been paid to I.R.C. § 679, 
which concerns the tax treatment of certain “foreign” 
trusts. I.R.C. § 679 provides, in pertinent part, that:

A United States person who directly 
or indirectly transfers property to a 
foreign trust…shall be treated as the 
owner for his taxable year of the por-
tion of such trust attributable to such 
property if for such year there is a 
United States benefi ciary of any por-
tion of such trust.4 

The authors suspect that the reason why I.R.C.
§ 679 has generally been left unexplored in commen-
tary, and is rarely utilized (at least intentionally) to 
cause a trust to be deemed a grantor trust, is because of 
the stigma that often attaches to foreign trusts. It is the 
intent of the authors through this article to promote the 
use of I.R.C. § 679 as a so-called “grantor trust power,” 
under appropriate circumstances, and to demonstrate 
the power, precision and fl exibility of this section of the 
Code as a planning device when grantor trust status is 
the desired result.

I. Background
Of signifi cant value to the estate planner is the 

certainty of obtaining an intended result. Where the 
desired result is a grantor trust there are, in fact, most 
often two results sought. The fi rst is that the trust’s in-
come, deductions and credits will be attributed to the 
grantor of the trust for income tax purposes. The sec-
ond is that the income tax treatment will not cause the 
trust fund to be included in the grantor’s gross estate 
for estate tax purposes.

Unfortunately, some of the most frequently used 
grantor trust powers set forth in I.R.C. §§ 672-678 leave 

There are many useful 
tools that estate planners 
might utilize in crafting a 
successful estate plan. These 
include, of course, the an-
nual gift tax exclusion under 
I.R.C. § 2503(b), the gift and 
estate tax exclusion amount 
under I.R.C. § 2010(c) and 
the unlimited marital deduc-
tion under I.R.C. §§ 2056 and 
2523.1 However, one might 
posit that the single most ef-
fective tool available for suc-

cessful estate tax planning does not even relate directly 
to the estate, gift and generation-skipping transfer 
taxes. That tool is part of the income tax law—specifi -
cally, Subpart E of Part I of Subchapter J of Chapter 
1 of Subtitle A of the Internal Revenue Code, entitled 
“Grantors and Others Treated as Substantial Owners,” 
and more commonly referred to as the “grantor trust” 
rules of I.R.C. §§ 671-679.

The grantor trust rules provide that when a trust 
is treated as a “grantor” trust, the grantor is personally 
liable for the payment of the income tax attributable 
to any taxable income earned by the trust. Specifi cally, 
I.R.C. § 671, entitled “Trust income, deductions, and 
credits attributable to grantors and others as substan-
tial owners,” provides, in pertinent part, that:

Where it is specifi ed in this subpart 
that the grantor…shall be treated as 
the owner of any portion of a trust, 
there shall then be included in comput-
ing the taxable income and credits of 
the grantor…those items of income, 
deductions, and credits against tax of 
the trust which are attributable to that 
portion of the trust to the extent that 
such items would be taken into ac-
count under this chapter in computing 
taxable income or credits against the 
tax of an individual.2

The effect of the grantor trust rules is to enable a 
grantor, through the payment of the income tax attrib-
utable to the income of the grantor trust, to effectively 
make transfers to the trust and, of equal importance, 
to do so without risk that the Internal Revenue Service 
might seek to characterize the payment of such income 
tax by the grantor as a taxable gift by the grantor to the 
trust.3 Also important is the fact that the circumstances 
under which a trust would be treated as a grantor trust 
pursuant to I.R.C. §§ 672-679 (generally, by reason of 

Achieving Grantor Trust Status Through Code § 679
By Daniel S. Rubin and Ira W. Zlotnick

Daniel S. Rubin Ira W. Zlotnick
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whether a power of substitution could be exercised to 
acquire any voting stock of a “controlled corporation” 
for purposes of I.R.C. § 2036(b). Additional issues exist 
in guaranteeing that the substituted properties are, in 
fact, of equivalent value and that the substitution pow-
er not be exercised in a manner that can shift benefi ts 
among the trust benefi ciaries.12 However, the IRS did 
recently clarify that a power of substitution does not 
create an impermissible “incident of ownership” that 
would cause estate inclusion under I.R.C. § 2042 where 
the trust owns one or more life insurance policies on 
the grantor’s life.13

Finally, the use of other grantor trust powers that 
would likely cast no uncertainty as to either the in-
come tax or estate tax results often prove unpalatable 
to grantors for more visceral reasons. For example, 
I.R.C. § 674(a) provides that grantor trust status will 
result not only where the trust is subject to a power of 
disposition exercisable by the grantor (which would 
necessarily cause estate inclusion), but also where the 
trust is subject to a power of disposition exercisable by 
a “nonadverse party”14 (which would not cause estate 
inclusion). However, grantors are often unwilling to 
give a third party the power to divert trust assets from 
the grantor’s otherwise intended disposition irrespec-
tive of all assurances that the likelihood of such a pow-
er actually being exercised might, as a practical matter, 
be negligible.

II. I.R.C. § 679
While the aforementioned examples illustrate some 

of the issues that exist with the more traditional grantor 
trust powers, no such uncertainty exists under I.R.C.
§ 679. I.R.C. § 679 merely requires that (i) the trust be a 
“foreign trust,” and (ii) the trust have a “United States 
benefi ciary.” Both of these terms are clearly defi ned un-
der the Code and the Treasury Regulations.15

The test of whether the trust is a “foreign trust” 
is an objective one. I.R.C. § 7701(a)(31)(B) defi nes a 
“foreign trust” as any trust that is not a Un ited States 
person, and I.R.C. § 7701(a)(30)(E) provides, in perti-
nent part, that the term “United States person” means 
any trust if (i) a court within the United States is able to 
exercise primary supervision over the a dministration 
of the trust (known as the “court test”), and (ii) one or 
more United States persons have the authority to con-
trol all “substantial de cisions” of the trust (known as 
the “control test”). Thus, a “foreign trust” is a trust that 
fails either one, or both, of the court test and the control 
test. 

Under Treas. Reg. § 301.7701-7(d)(ii), the term 
“control” means having the power, by vote or other-
wise, to make all of the “substantial decisions” of the 
trust, with no other person having the power to veto 
any such decisions. To determine who has control, it is 

some uncertainty as to whether full grantor trust treat-
ment has actually been attained. For example, ques-
tions exist regarding:

• whether the power of a non-adverse person to 
distribute or accumulate income for the grantor 
or the grantor’s spouse results in grantor trust 
status pursuant to I.R.C. § 677(a)(1) and (2) only 
as to trust income;5

• whether the power of a non-adverse person to 
use trust income to pay life insurance premiums 
on the life of the grantor or the grantor’s spouse 
results in grantor trust status pursuant to I.R.C. 
§ 677(a)(3) in excess of the sums actually used to 
pay insurance premiums;6 and 

• whether the grantor’s right to borrow from the 
trust without adequate interest or adequate se-
curity results in grantor trust status pursuant to 
I.R.C. § 675(3) if no loan is actually outstanding 
during the year.7

Conversely, the use of other grantor trust powers, 
which might convey greater certainty as to grantor 
trust status, might place the exclusion from the grant-
or’s gross estate for estate tax purposes in doubt. For 
example, while a trust can clearly be structured as a 
grantor trust under I.R.C. § 674(a) if the grantor retains 
a right to the benefi cial enjoyment of the trust prop-
erty or the power to dispose of the trust property,8 the 
grantor’s retention of a right to the benefi cial enjoy-
ment of the trust property will result in estate tax inclu-
sion under I.R.C. § 2036(a),9 and the grantor’s retention 
of a power to dispose of the trust property will result in 
estate tax inclusion under I.R.C. §§ 2036(a) and 2038.10

Similar estate tax inclusion issues exist in connec-
tion with the grantor’s retention of those “administra-
tive powers” set forth under I.R.C. § 675, including 
(1) the power to deal with the trust fund for less than 
adequate and full  consideration, (2) the power to bor-
row from the trust fund without adequate interest or 
 adequate security, (3) the power to vote trust stock or 
other securities of a corporation in  which the holdings 
of the grantor and the trust are signifi cant in terms of 
voting control and (4) the power to control the invest-
ment of the trust funds to the extent that the trust funds 
consist of stocks or securities of corporations in which 
the holdings of the grantor and the trust are signifi cant 
from the viewpoint of voting control.

Even I.R.C. § 675(4)(C), which speaks to the 
grantor’s retention of the “administrative” power to 
reacquire the trust corpus by substituting other prop-
erty of an eq uivalent value, and which arguably was 
sanctioned by the issuance of Revenue Ruling 2008-
22,11 provides only a relative degree of comfort that 
the intended income tax and estate tax results can be 
obtained. For example, uncertainty may remain as to 
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through the appointment of a foreign person as the 
trustee or even as a co-trustee), it is a wonder why 
estate planners do not employ I.R.C. § 679 more of-
ten, especially when trying to reconfi gure an existing 
irrevocable trust that has been erroneously drafted 
as a non-grantor trust or that uses one or more of the 
grantor trust powers discussed above that leave at least 
some uncertainty concerning whether or not full grant-
or trust status has been achieved.17

The reason is that while qualifi cation under I.R.C. 
§ 679 may be fairly simple and certain, unique issues 
do exist in connection with foreign trusts. First, foreign 
trusts carry additional tax reporting requirements. 
Most signifi cantly:

• A United States person treated as an owner of a 
foreign trust must fi le a Form 3520, Annual Re-
turn to Report Transactions with Foreign Trusts and 
Receipt of Certain Foreign Gifts, on an annual basis. 
The failure to fi le a timely and complete Form 
3520 will result in a penalty of up to thirty-fi ve 
percent.

• A United States person treated as an owner of a 
foreign trust with one or more U.S. benefi ciaries 
is responsible for ensuring that the foreign trust 
fi le a Form 3520-A, Annual Return of a Foreign 
Trust with U.S. Benefi ciaries, setting forth a full 
and complete accounting of all trust activities, 
trust operations and other relevant information. 
The failure to fi le a timely and complete Form 
3520-A will result in a penalty of up to fi ve per-
cent to apply.

In addition, and beyond mere reporting issues, 
I.R.C. § 684(a) treats any transfer of property by a 
United States person to a foreign trust as a sale or ex-
change for an amount equal to the fair market value 
of the property transferred. Importantly, an exception 
exists under I.R.C. § 684(b) for a transfer to a trust by 
a United States person to the extent that any person is 
treated as the owner of such trust under section 671. 
Therefore, the trick is in avoiding or minimizing the 
consequences of gain recognition when the trust is no 
longer a grantor trust (as will be the case, for example, 
upon the grantor’s death). Several techniques exist for 
addressing this issue, as follows:

• The trust can be domesticated prior to the grant-
or’s death by having the foreign trustee resign 
(or by removing the foreign trustee), perhaps at 
a time when the trust would be more appropri-
ately structured as a non-grantor trust than as a 
grantor trust.18

• The trust can be invested and reinvested with an 
eye towards minimizing the capital appreciation 
that will exist at the grantor’s death.

necessary to consider all persons who have authority 
to make a substantial decision of the trust, not only the 
trust fi duciaries.

Under Treas. Reg. § 301.7701-7(d)(ii), “substantial 
decisions” are those decisions that are not ministerial 
and that persons are authorized or required to make 
under the terms of the trust instrument and applicable 
law. Ministerial decisions concern matters such as the 
bookkeeping, the collection of rents and the execution 
of investment decisions. Substantial decisions in-
clude, but are not limited to, decisions concerning
(i) whether and when to distribute income or corpus; 
(ii) the amount of any distributions; (iii) the selection 
of a benefi ciary; (iv) whether a receipt is allocable to 
income or principal; (v) whether to terminate the trust; 
(vi) whether to compromise, arbitrate or abandon 
claims of the trust; (vii) whether to sue on behalf of the 
trust or to defend suits against the trust; (viii) whether 
to remove, add or replace a trustee; (ix) whether to 
appoint a successor trustee to a trustee who has died, 
resigned or otherwise ceased to act; and (x) investment 
decisions. (Note, however, that if a United States per-
son hires an investment advisor for the trust, invest-
ment decisions made by the investment advisor will 
be considered substantial decisions controlled by the 
United States person if the United States person can 
terminate the investment advisor’s power to make in-
vestment decisions at will.)

A “United States benefi ciary” is a trust benefi ciary 
who is a citizen or resident of the United States.16 In ad-
dition, Treas. Reg. § 1.679-2(a)(i) provides that:

[a] foreign trust is treated as having a 
U.S. benefi ciary unless during the tax-
able year of the U.S. transferor (i) No 
part of the income or corpus of the 
trust may be paid or accumulated to or 
for the benefi t of, directly or indirectly, 
a U.S. person; and (ii) If the trust is ter-
minated at any time during the taxable 
year, no part of the income or corpus of 
the trust could be paid to or for the 
benefi t of, directly or indirectly, a U.S. 
person.

Pursuant to Treas. Reg. § 1.679-2(a)(ii), “[t]his determi-
nation is made without regard to whether income or 
corpus is actually distributed to a U.S. person during 
that year, and without regard to whether a U.S. per-
son’s interest in the trust income or corpus is contin-
gent on a future event.”

III. Issues
Since the requirements for satisfying I.R.C. § 

679 are clearly set forth in the Treasury Regulations 
and easy to effect one way or the other (for example, 
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otherwise, under which he has retained for his life or for any 
period not ascertainable without reference to his death or for 
any period which does not in fact end before his death (1) the 
possession or enjoyment of, or the right to the income from, the 
property, or (2)  the right, either alone or in conjunction with 
any person, to designate the persons who shall possess or enjoy 
the property or the income therefrom.”

10. Section 2038(a)(1) provides that “[t]he value of the gross estate 
shall include the value of all property… [t]o the extent of any 
interest therein of which the decedent has at any time made 
a transfer (except in case of a bona fi de sale for an adequate 
and full consideration in money or money’s worth), by trust or 
otherwise, where the enjoyment thereof was subject at the date 
of his death to any change through the exercise of a power (in 
whatever capacity exercisable) by the decedent alone or by the 
decedent in conjunction with any other person (without regard 
to when or from what source the decedent acquired such 
power), to alter, amend, revoke, or terminate, or where any 
such power is relinquished during the 3 year period ending on 
the date of the decedent’s death.”

11. 2008-16 IRB 796. Rev. Rul. 2008-22 provides that “[a] grantor’s 
retained power, exercisable in a nonfi duciary capacity, to 
acquire property held in trust by substituting property of 
equivalent value will not, by itself, cause the value of the trust 
corpus to be includible in the grantor’s gross estate under 
§2036 or 2038, provided the trustee has a fi duciary obligation 
(under local law or the trust instrument) to ensure the grantor’s 
compliance with the terms of this power by satisfying itself 
that the properties acquired and substituted by the grantor 
are in fact of equivalent value, and further provided that the 
substitution power cannot be exercised in a manner that can 
shift benefi ts among the trust benefi ciaries.”

12. Id.

13. Rev. Rule. 2011-28 (2011-49 IRB 830).

14. Section 672(b) provides that ‘‘[f]or purposes of this subpart, 
the term ‘nonadverse party’ means any person who is not 
an adverse party.” Section 672(a) provides that ”…[t]he 
term ‘adverse party’ means any person having a substantial 
benefi cial interest in the trust which would be adversely 
affected by the exercise or nonexercise of the power which he 
possesses respecting the trust…”

15. Prior to the enactment of I.R.C. § 679, a United States person 
could establish a foreign trust in a no-tax jurisdiction and 
invest the trust assets in a manner that would generate only 
foreign-source income. This strategy would enable the trust to 
accumulate income free of United States income tax if the trust 
were structured as a non-grantor trust.

16. See I.R.C. § 7701(a)(30)(A).

17. Although the “decanting” of such a trust might be posited as 
a solution in such situations, decanting is sometimes either 
impracticable or impossible.

18. For reasons beyond the scope of this article, however, and 
irrespective of I.R.C. § 684, it may be important for the trust to 
be domesticated following the death of the grantor since the 
accumulation of income in a foreign non-grantor trust with U.S. 
benefi ciaries can have signifi cant adverse tax consequences.

Daniel S. Rubin is Chair of the International 
Estate Planning Committee of the Trusts and Estates 
Law Section and a partner in the New York City law 
fi rm of Moses & Singer LLP. Ira W. Zlonick is also a 
partner at Moses & Singer LLP.

• A nominally funded sister trust, structured as a 
domestic trust, can be created and given a gen-
eral power of appointment over the assets of the 
foreign trust effective upon the grantor’s death. 
The mere existence of such a power of appoint-
ment, whether or not actually exercised, should 
cause the foreign trust to remain a grantor trust 
with a United States person (i.e., the domestic 
sister trust), as its grantor, following the death of 
the individual grantor.

IV. Conclusion
Through the simple expedient of naming a foreign 

person as a trustee, or even a co-trustee, of a trust, 
I.R.C. § 679 ensures grantor trust status to the entire 
trust without the potential additional, and most cer-
tainly unwanted, side effect of estate tax inclusion. The 
use of I.R.C. § 679 should therefore be considered as 
a planning device where grantor trust status is a goal 
and other options leave less than certain results or are 
simply not available. However, care must be taken to 
ensure that the benefi ts of grantor trust status through 
I.R.C. § 679 are not offset, if the trust remains a for-
eign trust upon the grantor’s death, by the effect of a 
deemed sale or exchange of the trust’s property pursu-
ant to I.R.C. § 684.
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8. Section 674(a) provides that “[t]he grantor shall be treated 
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benefi cial enjoyment of the corpus or the income therefrom is 
subject to a power of disposition, exercisable by the grantor or 
a nonadverse party, or both, without the approval or consent of 
any adverse party.” 

9. Section 2036(a) provides that “[t]he value of the gross estate 
shall include the value of all property to the extent of any 
interest therein of which the decedent has at any time made 
a transfer (except in case of a bona fi de sale for an adequate 
and full consideration in money or money’s worth), by trust or 
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ment process. In certain in-
stances, the courts held that 
the trustee did not adequate-
ly or regularly communicate 
with the benefi ciaries to ex-
plain the appropriate invest-
ment strategy for the trust 
or to determine the need 
for income or discretionary 
distributions. 

These cases raise a few 
questions that deserve closer 
scrutiny.

I.  Does a Trustee Have an Absolute Duty to 
Diversify Investments?

No: the trustee’s duty to diversify depends on the 
circumstances and the retention language in the gov-
erning instrument.

In New York, “a trustee has a duty to invest and 
manage property held in a fi duciary capacity in accor-
dance with the prudent investor standard,” as set forth 
in N.Y. Estates, Powers & Trusts Law 11-2.3 (EPTL), 
which became effective January 1, 1995. 

The prudent investor standard requires a trustee 
“to diversify assets unless the trustee reasonably deter-
mines that it is in the interest of the benefi ciaries not to 
diversify, taking into account the purposes and terms 
and provisions of the governing instrument.”8 The duty 
to diversify is presumed because it can help minimize 
fi rm-specifi c risk (also known as “inherent risk”) with-
out sacrifi cing return. Firm-specifi c risk refers to the 
risk that the price of a particular stock may decline due 
to an event that negatively affects a particular company 
but not necessarily the broader market. Firm-specifi c 
risk can be minimized signifi cantly by creating a diver-
sifi ed stock portfolio.9

Unfortunately, even a diversifi ed stock portfolio 
cannot protect against market risk. One way a fi duciary 
may minimize the impact of market risk is to use a 
comprehensive asset allocation model when construct-
ing a trust portfolio. Asset allocation is the process of 
dividing an investment portfolio among different asset 
classes that are not highly correlated to each other in 
an effort to help increase risk-adjusted returns while 
reducing volatility in the portfolio.

In 1987, the New York 
Court of Appeals held in In 
re Janes that a bank trustee 
was negligent for failing 
to adequately diversify a 
trust’s holdings of Kodak 
stock.1 Since then, several 
New York cases, including 
In re Rowe,2 In re Saxton,3 In 
re Chase Manhattan Bank,4 In 
re Hyde,5 In re Hunter6 and 
In re Knox,7 have examined 
whether a bank trustee was 
negligent for failing to di-
versify investments. 

In each of these cases, a bank was acting as either 
trustee or co-trustee of a trust the vast majority of 
whose assets consisted of one or two stock holdings 
(such as Kodak, IBM, Marine Midland and Wool-
worth). The bank trustee initially decided to retain the 
concentrated holding. The retained stock eventually 
decreased in value, and the benefi ciaries alleged that 
the bank negligently managed the trust’s investments. 
At the trial level, each case except Hyde held that the 
bank trustee was liable for damages for retaining the 
concentrated positions and not diversifying the port-
folio. The damages were measured by the value of the 
lost capital, which was determined by (1) calculating 
the stock’s value on a date the court found it should 
have been sold; (2) subtracting the potential capital 
gains tax that would have been paid if the stock had 
been sold (this was done in Saxton, Chase Manhattan 
Bank and Hunter, but not Knox); (3) taking the hypo-
thetical proceeds and compounding it annually at 9% 
in most instances during the course of administration; 
and (4) subtracting the dividends received and the 
value of the retained stock at the end of the accounting 
period (or the proceeds received from the sale of the 
previously retained stock).

To date, only Chase Manhattan Bank was reversed 
on appeal. At issue in all these cases is whether the 
trustees took an undue risk by retaining the concentrat-
ed positions and not diversifying the portfolio. 

Most of the subject trust instruments lacked defi ni-
tive language allowing the absolute retention of the 
large holdings. The trustees were further criticized be-
cause of alleged lack of documentation either justifying 
retaining the stock or explaining their overall invest-

Rulings on Trustee’s Duty to Diversify:
What Have We Learned?
By Hon. C. Raymond Radigan and Raymond C. Radigan

C. Raymond Radigan Raymond C. Radigan
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dence is contrary to public policy. Thus the statutory 
standard will generally apply unless there is specifi c 
language in the governing instrument to the contrary. 
Does this mean that an instrument can eliminate the 
duty to diversify?

Theoretically, a grantor can create a trust that in-
cludes an ironclad retention clause directing a trustee 
to retain an asset that cannot be sold under any circum-
stances. Such a retention clause ought to (1) include an 
explanation of why the grantor wants a particular asset 
to be retained; (2) include a direction that the retention 
is mandatory, not permissible, and that the trustee has 
no authority to dispose of the asset; (3) expressly re-
lieve the trustee of any duty to diversify; and (4) ex-
onerate the trustee from liability if the value of the re-
tained asset decreases.

An ironclad retention clause can be problematic be-
cause the trustee would then have no fl exibility to sell 
the asset, especially if the circumstances change dra-
matically. Furthermore, a true ironclad retention clause 
is extremely rare. None of the previously discussed 
cases had an ironclad retention clause, although Chase 
Manhattan Bank came the closest.

In Chase Manhattan Bank,12 the testamentary trust 
stated that it was the testator’s desire for the Kodak 
stock to be retained and to be distributed to the ulti-
mate benefi ciaries, that the trust should “not dispose of 
such stock for the purpose of diversifi cation” and that 
the trustee should “not be liable for any diminution 
in the value of such stock.”13 However, the trust went 
on to say that these provisions should not prevent the 
trustee “from disposing of all or part of the [Kodak] 
stock in case there shall be some compelling reason 
other than diversifi cation of investment for doing so”14 (em-
phasis added).

In essence, the trustee was directed not to sell the 
stock just for the sake of diversifi cation, but the trustee 
could sell the stock if there were some other compelling 
reason to do so. In Chase Manhattan Bank, the benefi cia-
ries tried to prove that the trustee should have sold the 
Kodak stock due to its poor performance, not merely 
for the sake of diversifi cation. 

What if a trust had the following language?

I absolutely direct my trustee to retain 
my sailboat that was built by my fa-
ther. I give the trustee complete discre-
tion to allow my son to use the sailboat 
during his lifetime, but at his death, I 
direct that the sailboat be given out-
right to my granddaughter X. The 
trustee shall not sell the sailboat under 
any circumstances. I specifi cally elimi-
nate my trustee’s duty to diversify this 

Special Circumstances

Sometimes it may not be appropriate to diversify 
investments, given the terms and purpose of the gov-
erning instrument or the circumstances involved. For 
example, suppose dad dies and funds a trust exclu-
sively with closely held stock of a family business and 
names his minor children as benefi ciaries. They are to 
receive an outright distribution of their share of the 
trust assets at age 35. Does the trustee have a duty to 
diversify the stock?

Arguably, the rule of diversifi cation should not 
apply to this trust given the property’s special relation-
ship to the benefi ciaries and the fact that dad is simply 
using the trust as a vehicle to retain the family business 
stock until the children reach age 35. The grantor’s 
intent to retain the property should be upheld, even 
without specifi c retention language. The safer ap-
proach, especially under present law, however, is to 
include specifi c retention language and provisions that 
explain the intent of the grantor.

A similar issue was raised in In re Hyde.10 This was 
an intermediate accounting proceeding involving three 
trusts that held large concentrations of non-voting 
Class B stock of the Finch Pruyn Paper Company, Inc. 
(“Finch Pruyn”), a closely held corporation. A bank and 
an individual were acting as co-trustees of each trust.

The benefi ciaries alleged that the trustees should 
have sold 95% of the Finch Pruyn stock in 1995 and 
used the sale proceeds to create a diversifi ed portfolio. 
They further claimed that the trustees’ negligent failure 
to do so resulted in damages exceeding $10 million.

The trustees proved, however, that Finch Pruyn 
had a very unusual capital structure that made it virtu-
ally impossible to sell the Class B stock to the voting 
shareholders. Also, evidence indicated that despite re-
peated efforts to sell the Class B stock, there was no 
market for the Class B stock on a stand-alone basis, and 
a fair price for the stock could be obtained only if the 
entire company was sold. The trustees also offered 
proof that (1) the trust would have incurred an inordi-
nate amount of capital gains tax if the stock was sold; 
(2) the stock paid out considerable dividends; and
(3) the grantor intended that Finch Pruyn be sustained 
as a family business. The Appellate Division affi rmed 
the Surrogate’s decision that it was not in the benefi cia-
ries’ best interest to diversify the stock. 

Retention Language

The prudent investor standard applies “except as 
otherwise provided by the express terms and provi-
sions of a governing instrument within the limitations 
set forth by section 11-1.7,”11 which provides that the 
attempted exoneration of a fi duciary from liability for 
failure to exercise reasonable care, diligence and pru-
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diversify the position over a three- or four-year period. 
Sales also might be accelerated or delayed depending 
on expected changes in the capital gains tax rate.

A trustee who decides to follow any one of these 
strategies should explain and document its decision as 
part of the trustee’s investment process. Meanwhile, if 
the position is large enough, the trustee can consider 
using hedging strategies (e.g., buying a protective put 
option or creating a cashless collar) while the concen-
trated position is retained.

III. Should the Potential Capital Gains Tax Be 
Considered When Measuring Damages?

Yes, if the fair market value of the concentrated 
holding is higher than the cost basis.

The Saxton, Chase Manhattan Bank and Hunter cases 
subtracted the potential capital gains tax when calculat-
ing damages. In Knox, the court chose not to do so on 
the theory that it would result in “double taxation”—
meaning the trust would essentially be taxed when the 
capital gains tax was deducted and taxed again when 
the damages were awarded to the benefi ciaries.15

Fiduciaries argue that if a concentrated position has 
appreciated in value, then the trust would have paid 
a capital gains tax if the position had been sold and 
kept only the net proceeds. Second, to say that account-
ing for capital gains tax results in “double taxation” 
of damages is inapposite because a trustee is likely to 
make several purchases and sales of securities held 
in the trust account during the course of administra-
tion. Some experts estimate that the average portfolio 
turnover rate for an actively managed mutual fund is 
92%.16 Assume, however, that a portfolio turnover rate 
of 30% is more appropriate for a long term trust. This 
still means that the average security is traded every 
three or four years. Consequently, the same proceeds 
in a long term trust could be subject to a capital gains 
tax on several occasions as long as the assets are consis-
tently appreciating in value.

IV. Should the Statutory Interest Rate Be 
Changed?

Yes: the statutory interest rate applied in calculat-
ing damages should instead be a variable rate that re-
fl ects current market conditions.

The diversifi cation cases determined damages by 
annually compounding the value of the capital lost be-
cause of a failure to diversify by the statutory interest 
rate.17 The problem, however, is that the statutory inter-
est rate in New York is 9%. 

As a matter of background, New York adopted 
a statutory interest rate of 6% effective September 1, 
1972, at a time when infl ation was rising at an annual 
rate of 3.19% and the 10 year U.S. Treasury Bond was 

investment and the trustee will not be 
liable if the value of the sailboat depre-
ciates. Furthermore, my trustee has no 
responsibility to maintain the sailboat, 
but may use the cash in this trust to 
pay for any maintenance expenses, if 
the trustee so chooses.

One of the primary responsibilities of the trustee is 
to carry out the intent of the grantor, as long as it is not 
contrary to public policy. Many times a trustee must 
follow the terms of the trust document even if the trust-
ee disagrees with the grantor’s intent—for example, 
“make outright distribution to my children when they 
are 20” or “do not invest in equities—only cash and 
bonds.” In the above example, the trustee should carry 
out the intent of the grantor and retain the sailboat. The 
grantor’s intent also should govern if the trustee was 
mandated to retain a particular security. 

Arguably, the portion of the clause providing 
that the trustee “has no responsibility to maintain 
the sailboat” would violate EPTL 11-1.7(a), as would 
any instructions to destroy the property. Stated dif-
ferently, even if a trustee is mandated to retain the 
asset, the trustee still must use reasonable care, dili-
gence and prudence regarding all other facets of trust 
administration.

II. Should a Concentrated Holding Always Be 
Fully Diversifi ed All at Once?

No, especially if there is a capital gains tax to 
consider.

All the cases noted above, except Hyde, established 
a certain date when a trust portfolio should have been 
diversifi ed. Thereafter, the bank trustee had 30 days 
to sell between 90%–95% of the concentrated hold-
ings (the “90/30 rule”). The courts held that the bank 
trustee was negligent if the stock was retained beyond 
30 days. The New York Bankers Association contended 
that these holdings “created an infl exible 90/30 rule,” 
an argument rejected by the Saxton court. This is an im-
portant issue because depending on the circumstance, 
it may be prudent to diversify a concentrated holding 
over a period of time.

To illustrate, suppose a trustee determines that it is 
appropriate to diversify a concentrated holding valued 
at $5.1 million. Further assume that the holding has a 
$100,000 cost basis and the combined federal and New 
York capital gains tax rate is 23.97% (15% federal, 8.97% 
New York).

One option is for the trustee to sell the stock im-
mediately and pay a total capital gains tax of $1,198,500 
($5 million x 23.97%). Another option is to sell half the 
stock immediately, and sell the other half in the follow-
ing year so that the capital gains tax is paid over a two-
year period. Alternatively, it might be appropriate to 
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efi ciaries failed to establish that there was a compelling 
reason to sell the concentrated holdings of Kodak stock 
on January 31, 1973, it was an error for the Surrogate to 
look beyond the pleadings to determine that there was 
a compelling reason to sell the stock a year later. The 
benefi ciaries neither alleged nor offered proof that a 
compelling reason for the sale of Kodak existed on Jan-
uary 31, 1974. The court concluded that the Surrogate’s 
determination was “impermissibly based on nothing 
more than hindsight.”20

Based on the foregoing, it might be diffi cult to draft 
pleadings for a benefi ciary who believes that a trustee 
is negligent for retaining a concentrated holding but is 
having diffi culty determining the exact date that the 
stock should have been sold. Do you pick a conserva-
tive date and allege that the stock should have been 
sold no later than that particular point in time? Do you 
allege various courses of action using different dates 
to determine when the stock should have been sold? 
Whatever method is used, it appears that the benefi -
ciary is obligated to establish the date, not the court.

VI. Can Damages Be Awarded in an 
Intermediate Accounting Proceeding?

Yes, but the results can be interesting.

In Rowe, a trust was funded solely with 30,000 
shares of IBM stock on September 8, 1989 when the 
stock was worth $116 a share. Ultimately, the bank 
trustee fi led an intermediate accounting indicating that 
as of December 31, 1994, the trustee still retained 19,398 
shares of IBM stock which was then worth $73.50 a 
share. This represented a 21.51% decrease in value dur-
ing the accounting period, or an annualized return of 
-4.7%.

The benefi ciaries fi led objections to the accounting 
alleging that the bank trustee was negligent for retain-
ing the concentrated holding of IBM stock. The Surro-
gate’s Court and the Appellate Division upheld those 
objections, and the bank was directed to pay $630,279 
in damages and was removed as trustee. Interestingly, 
the Appellate Division’s opinion specifi cally rejected 
the contention that the surcharge was improperly cal-
culated because it was based on an annualized paper 
loss during an intermediate accounting rather than a 
fi nal account. The court reasoned that it would have 
been patently illogical to allow the trustee to continue 
with its negligent management of the trust simply be-
cause 10 years remained on the trust term.

Although the court’s position appears to be sound 
and logical, ironically, from the time the trust was fund-
ed (September 8, 1989) until the time the Appellate Di-
vision issued its decision (August 10, 2000), IBM stock 
generated a total return (including dividends) of 432%, 
which represents an annualized return of 18.6%.

yielding 6.55%. The statutory interest rate was raised to 
9% on June 25, 1981, when infl ation was rising at an an-
nual rate of 13.13% and the 10 year U.S. Treasury Bond 
was yielding 14.28%.

Yet, as of October 2011, when infl ation was rising 
at an annual rate of 3.9% and the 10 year U.S. Treasury 
Bond was yielding 2.18%, the statutory interest rate 
remained at 9%. Clearly, damages based on the statu-
tory interest rate are designed to make benefi ciaries 
“whole,” but this rate is too high and beyond com-
pensatory given current market conditions. In fact, to 
a certain extent a fi xed rate of 9% may be considered 
punitive. 

To illustrate, assume a trust account consists of 
60% equities and 40% fi xed income securities. Further, 
assume the equity component of the portfolio is mea-
sured by the S&P 500 Index and the fi xed income com-
ponent is measured by the Barclays Capital U.S. Ag-
gregate Bond Index. As of June 30, 2011, the investment 
performance of the portfolio over the prior 20 years 
would be as follows:

Term Annualized Return
1 year 20.6%
5 year 4.4%
10 year 3.9%
15 year 6.4%
20 year 7.9%

Only the one-year annualized return would have ex-
ceeded 9%, and that is because the S&P 500 Index gen-
erated a 30.68% annualized return during that period. 

One proposal to mitigate this problem is to change 
the statutory interest rate to a fl oating rate equal to the 
rate of return on the 1 year U.S. Treasury Bill plus 3%.18 
In any event, a variable rate of some sort would better 
refl ect current market conditions.

Another criticism is that the courts invariably have 
used the maximum statutory rate of 9% to determine 
damages, even though they have discretion to use a 
lower rate, if appropriate. Surrogate Holzman in In 
re Tydings exercised his discretion and used a lower 
rate of 5%.19 Furthermore, surrogates should have the 
discretion to determine that compounding may not be 
warranted under certain facts and circumstances.

V. What if a Benefi ciary Is Not Sure When an 
Investment Should Have Been Diversifi ed?

Failure to establish when a concentrated portfolio 
should have been sold can be problematic when draft-
ing the pleadings in a case seeking damages for failure 
to diversify.

In Chase Manhattan Bank, the Appellate Division 
held that once the Surrogate determined that the ben-
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award should be based on a variable statutory rate that 
refl ects current market conditions, and the use of com-
pounding should be done on a case by case basis.
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VII. What Is the Best Way for Trustees to 
Protect Themselves When Making 
Investment Decisions in a Fiduciary 
Capacity?

Trustees should document the investment process 
in some form.

The Prudent Investor Act provides that a fi duciary 
should be judged “by a standard of conduct, not out-
come or performance” and that “compliance with the 
prudent investor rule is determined in light of facts and 
circumstances prevailing at the time of the decision or 
action of a trustee.”21

This means that a fi duciary should not automati-
cally be held liable merely because the value of a port-
folio declined or because the portfolio did not perform 
as well as the appropriate benchmarks. The fi duciary 
is not a guarantor of performance. Instead, the decisive 
factor is whether the strategy and the investment deci-
sions made by the fi duciary were prudent at the time 
they were implemented. 

This is why it is important for a fi duciary to docu-
ment the investment goals and objectives of the trust 
and to specify in writing why a particular investment 
strategy and asset allocation model is being utilized. 
Once the investment strategy is in place, the portfo-
lio needs to be reviewed regularly to ensure that the 
investment decisions remain prudent, given current 
economic and market conditions, and if not, changes 
should be made accordingly. Most importantly, howev-
er, the trustee should prepare detailed documentation 
showing the portfolio is being reviewed on a regular 
basis and adjustments are being made, when appropri-
ate. The safest approach is to then communicate this 
information to the benefi ciaries on a timely basis.

VIII Conclusion
So what have we learned from Janes to Knox? First, 

trustees have a presumed duty to diversify investments 
and may be liable if they neglect to do so. If diversifi ca-
tion is appropriate, a concentrated holding can be sold 
immediately or sold over a period of time if there is 
a considerable potential capital gains tax to consider. 
There may be an exception to the rule of diversifi cation 
based on factual circumstances or the language con-
tained in the governing instrument. In any event, it is 
critically important for a fi duciary to document every 
major facet of the investment process in case its deci-
sions are questioned in the future. 

If a trustee negligently fails to diversify, the court 
will calculate damages based on when the concentrated 
holdings should have been sold. If the concentrated 
holdings have appreciated in value, the potential capi-
tal gains tax should be deducted in calculating the 
damages. The court should then have discretion in de-
termining the amount of the surcharge, but a maximum 
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able when moving for summary judgment on behalf of 
an objectant in a contested accounting proceeding. 

The Burden of Proof
The burden for a  movant on  summary judgment  

is that  he  must make a “prima facie showing of en-
titlement to judgment as a matter of law, tendering 
suffi cient evidence to demonstrate the absence of any 
material issues of fact.” 1  Where  the movant ’s burden 
has been satisfi ed by a showing of suffi cient proof, the 
burden then shifts to the opposition to show that there 
are questions of fact regarding  the movant ’s claims that 
preclude the granting of  summary judgment . 2

In an accounting proceeding, the initial burden 
is on the fi duciary to prove the propriety of expenses 
and administration costs. 3 This initial burden is admit-
tedly low ,  as  a fi duciary need  only  make a prima facie 
showing that the nature and character of the expenses 
incurred were fair and reasonable4  and that they were 
incurred on  the  estate ’s behalf. 5  Thereafter, the benefi -
ciary objecting to an accounting bears the burden of 
showing that the  account  is inaccurate or incomplete. 
  If the  objectant  can show,  by a fair preponderance of 
the evidence,  the lack of suffi ciency of the  account  
as a matter of law, the burden then shifts back to the 
fi duciary to prove that the  account  is accurate and 
complete. 6 

Accounting proceedings  often  seem to  present  
questions of fact that at fi rst glance make it appear im-
possible for objectants to  meet their burden of proof. 
The nature and character of objections to an  accounting  
almost inevitably lend themselves to the assumption 
that their legitimacy cannot be determined as a matter 
of law. The reasons for this are clear: objectants to an 
 accounting  contest the amounts paid for individual ex-
penses check by check, dollar by dollar. They essential-
ly allege that  the  amounts a  fi duciary paid or received 
on behalf of an  estate were  not  fair  prices  for services 
rendered or assets sold.  Objectants then argue all of the 
ways a fi duciary mismanaged the assets to the detri-
ment of the  estate  and its benefi ciaries or their failure to 
obtain a better price for the same. 

 Where an  objectant  alleges an expense  to be im-
proper, and the allegation is supported by suffi cient 
proof, the fi duciary simply has to offer suffi cient proof 
establishing the legitimacy of the expense in rebuttal. 
Before long, each and every contested expense suffi -
ciently rebutted, no matter how innocuous, becomes a 

  In  contested account-
ing  proceedings,  summary 
judgment  has traditionally 
been an almost exclusive 
tool of  fi duciaries seeking 
to have their accounts ap-
proved.  The case law is 
replete with examples of 
fi duciaries who have suc-
cessfully moved the court to 
dismiss objections to their 
 account s as a matter of law 
pursuant to N.Y. Civil Prac-
tice Law & Rules 3212 (CPLR). 

“[T]he path to  summary judgment  for 
the objectant to an accounting is not as 
Sisyphean a labor as it might seem.  ”

There are several reasons for this. Fiduciaries of-
ten have little trouble establishing the propriety of 
expenses incurred on behalf of an  estate or  showing 
that an objecting benefi ciary has offered insuffi cien t 
proof to rebut an accounting. Fiduciaries are also often 
successful whe n objectants  pursue liability for  failure 
to maximize the value of  estate  assets, particularly 
where objectants allege speculative or potential losses 
that the  court  will, and should ,  not  consider under the 
principles of the Prudent Investor Act.   Finally, motion s 
for  summary judgment  challenging an  accounting are 
often denied  due to  issues of fact regarding the appro-
priateness and legitimacy of expenses or,  in some cases, 
because  the fi duciary  is  shielded by having acted in 
good faith.

 Nevertheless , the path to  summary judgment  for 
the objectant to an accounting is not as Sisyphean a la-
bor as it might seem. Despite the challenges described 
above, an objectant can achieve a pre-trial victory by 
moving for  summary judgment  against a fi duciary if  he 
is  careful in choosing  his  issues and  avoids  falling into 
the types of arguments  regarding issues of fact that a 
 fi duciary’s counsel will undoubtedly pose. Indeed, the 
party who frames the issues in a litigation very much 
becomes the architect of the proceeding as a whole, a 
principle that comes into sharp focus  in contested ac-
counting  proceedings. 

 The discussion below is a conceptual blueprint that 
may help litigators construct the best arguments avail-

How to Win Summary Judgment for  Objectants   in 
Contested Accounting Proceedings
 By Gary E. Bashian
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fi duciary’s duty to “account” is no small undertaking; 
indeed, the Surrogate’s Court Procedure Act devotes 
the entirety of Article 22 to “Accounting. ” 

W h en an objectant moves for summary judgment 
in a contested accounting proceeding, it is his counsel’s 
task to prove, where applicab le, that the expenditur es 
contain ed in t he account ing were made in violation of 
the fi duciary’s duties to t he est ate, i . e., to prove the im-
propriety of the expenses of administration as a matter 
of la w. The successful strategy is not to argue that such 
expenses were merely excessive or a “bad deal,” but to 
show that the expenditures were  a bre ach  of fi duciary 
duty as a matter of l aw.

Where the record establishes particularly egregious 
breaches of a fi duciar y’s duty to  an estate, the task  of 
the object ant’s coun sel   is ma de easier. Missing sums of 
mo ney or ot her assets, undervalued assets, exorbitant 
fees paid for simple services, fees paid for unauthor-
ized or illegal services, e t c., can all be surcharged 
against the fi duciary and are appropriate for determi-
nati on on summary judgm ent . 

Sometimes less obvi  ous are payments made by a 
fi duciary to himself, his corporation, family or frie nds 
for tasks that could have been undertaken by neutral 
parties for an equal or lesser cos t. Payments and ex-
penses such as these can and often do qualify as self-
dealing and a re subject  to surcha rg e. 

The law is clear that the prohibition against self-
dealing is absolute. There is 

a duty of undivided loyalty to the trust 
and to each of its benefi ciaries. This 
duty is designed to prevent self-deal-
in g. Hence, where a trustee is given 
absolute discretion, he must not use 
it to “feather his own nest.” He must 
avoid all situations where his interests 
or those of a third party with whom 
he is aligned confl ict with those of the 
benefi ciari es. 13 

Where there is evidence that an expenditure consti-
tuted self-dea ling,  an objec tant can seize  on  the breach 
and move for a surcharge upon the fi duciary for the 
entire amount of the expenditure, with intere st,  from 
the date of payme nt. Again, the objectant ’s task is not 
to get bogged down in questions of the economic pru-
dence or reasonableness of the expense but to attack 
the legitimacy of the expense as a whole in the context 
of fi duciary duty. 

Completeness and Accur acy
Another  less obv ious but equally valid ground 

 for summary judgment may a rise if  an acc o unt lacks 

viable issue of fact ripe for  trial  and, more importantly, 
a roadblock to relief for an objectant on  summary 
judgment . 

 In light of these constraints, the objectant’s counsel 
must carefully  select  issues when moving for  summary 
judgment . Clearly, simply contesting the value or cost 
of estate expenses offered in an  account  will not be a 
path to success. 

 In some situations, the objectant can move for  sum-
mary judgment  in challenging not the amount of an 
expense but the propriety or legitimacy of the expense 
in the context of the fi duciary’s duty of loyalty. For ex-
ample: was the expense reasonable and necessary and 
did it benefi t the  estate? Was  the expenditure a product 
of self-dealing ? Did  the fi duciary reap a gain from the 
 estate  in con nection with the expense?  Alternatively, 
the entirety of the fi duciary’s  account  can be challenged 
by an objectant, and shown to be insuffi cient as a mat-
ter of law, for failure to detail the fi nancial history of 
the  estate  with necessary particularity.  In either of the 
above situations, and absent any questions of fact, a fi -
duciary can be surcharged  with the statutory 9% inter-
est  for any improper expenses that he or she authorized 
to be paid by the  estate . 7   

Duty of Loyalty
The foundation of a successful strategy for  sum-

mary judgment  lies in the fi duciary’s duty of loyalty to 
the  estate. This is the  fi rst and primary duty the law im-
poses upon a fi duciary , measured by something stricter 
than the “…morals of the marketplace. Not honesty 
alone, but the punctilio of an honor most sensitive, is 
the standard of behavior.” 8 

 Implicit in this principle, indeed the most funda-
mental characteristic of the duty of loyalty, is the duty 
not to self-deal. 9 It is only when acting on behalf of the 
 estate  with this highest loyalty, without accruing any 
benefi t to himself in the execution of  this  duty, that a 
fi duciary is authorized to undertake his charge.  A fi -
duciary may not make unreasonable and unnecessary 
payments from  estate  assets, or to  himself, his  family 
or  his  friends, unless so directed by the terms of a Will. 
 This necessarily high standard  is designed to protect 
not only the  estate  and its benefi ciaries but to preserve 
a  testator ’s intent as closely as possible. 

 Importantly, a fi duciary’s duty of loyalty to the  es-
tate  is also an integral part of  his  duty to  account. “As 
accountability is the primary principle of the fi duciary 
relationship,” 10 the  accoun t can be nothing less than a 
complete history of the  estat e administration .11 It is no 
surprise that both accuracy and transparency are essen-
tial to al l accoun ts and tha t each accou nt must provide 
everything necessary to make the story of the admin-
istration intelligible to those who read it . 12 Clearly, a 
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Con clusion

When considering a mot ion for summary  judgment 
on behalf of an objectant to an accounting, a ttorneys 
must fi rst and foremost focus on is sues of self -dealing 
and the fi duciary’s duty of loyalty and on whether the 
fi duciary  has  met his duty to account accurately and 
comp letely. Although this strategy w ill not guarantee 
su ccess in every  matter, it should help practitioners to 
avoid inadvertently creating issues of fact in a contest-
ed accounting proceeding where none  exist. 
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transparency or is insuffi c ient and fails to offer a com-
plete and accurate accounting free of omiss ions. The 
expenses in  an acc ount that are incompletely disclosed, 
or worse, remain opaque, can be surcharged against 
the fi duciary in some scenari os. Commonly, a fi duciary 
will offer a line item expense for a professional, mainte-
nance or other fee. A failure to itemize such an expense 
with enough specifi city so that the benefi ciaries can 
understand the nature of the transaction, the reason for 
the expense and its reasonableness in light of the bene-
fi ts conferred to  the es tate, is a breach of the fi duciary’s 
duty and constitutes an insuffi ci ent accoun ti ng. 

Where a fi duciary  is permi tted to am end an ac-
coun ting and fails to supplement or fully articul ate  the 
listing of expenses beyond line items or the bare offer-
ing of an amount without explanation where need ed, 
the br each is only exacerb ated  and inv ites further 
scrutiny by both  the c ourt and objectant’s couns el. Sur-
charges in situations such as these can be for the full 
line item amount if the fi duciary fails to cure the defect 
in  the acc ount when given the opportuni   ty.

All doubts about the suffi ciency of  the acc ount will 
be resolved against a fi duciary who fails to keep ac-
curate reco rds.14 Accordingly, an objectant need only 
show that  the accou nting fails to fully account or is not 
transparent to shift the burden back to the petitioner. 
No argument need be made about the validity or value 
of the actual expenses which  w ould, in   turn, potentially 
create fatal issues of fact. 

G  ifts
Gifts are an other area that should be considered 

when drafti ng a m otion  for summary jud gment on 
behalf of an obje ctant to an accounting by the executor 
of an estate. Some executors will attempt to remove as-
sets fro m an e state for one reason or another by claim-
ing that they were gi fted by  the dec edent immediately 
prior to de ath. As a matter of law, an executor has the 
burden to show by clear and convincing evidence  that 
donative intent exi sted for such alleged  gifts and that 
delivery and acceptance of the gift were completed pri-
or to d ea th.15 Furthermore, where there is a confi dential 
relationship betw een a de cedent and the executor, the 
executor must not only establish by clear and convinc-
ing evidence the three elements constituting a legally 
valid gift, but also that the transfer was made volun-
tarily and free from undue infl uence or rest ra int.16 
Notably, a confi dential relati onship ma y exist where 
there is a sibling relati on ship.17  Failure by an executor 
to prove all of these elements can result in a surcharge 
of the “gifted” asset for failure to include i t as a n estat e 
asset.
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her group. The estate 
plan or estate admin-
istration prepared us-
ing traditional meth-
odology (with a focus 
on tax savings) may 
be adequate, but an 
estate plan and/or ad-
ministration that also 
accounts for specifi c 
cultural and ethnic 
issues would better 
serve each client. 

Past Section 
President Gary Friedman recognized the apparent dis-
crepancy in the Section’s representation of minorities 
and, as a result, formed the Section’s new Diversity 
Committee. Through his leadership, Lori Anne 
Douglass, an African American partner in the Trusts 
& Estates department of Moses & Singer, and Anne 
Bederka, a gay partner at Greenfi eld Stein & Senior, led 
the Committee into its inaugural year in March 2010. 
Supported by fi ve initial committee members, Lori, 
Anne and the Committee worked to develop a mission 
statement with the overall goal of attracting underrep-
resented attorneys to the trusts and estates practice. 

The Committee’s Mission Statement sets forth the 
following goals:

• Educating minority students concerning the op-
portunities available as trust and estates prac-
titioners and the rewards of the practice, and 
thereby increasing the pool of applicants for em-
ployment in the fi eld. 

• Advising minority practitioners on how to in-
tegrate a trusts and estates law component into 
their practices. 

• Providing a mentoring program for young mi-
nority attorneys who have selected trusts and es-
tates as their primary practice, and in particular, 
helping them to attain expertise in the fi eld and 
advising them on effective methods for develop-
ing a client base.

• Advising the trusts and estates bar at large on 
estate planning and administration issues unique 
to minority communities.

• Increasing the diversity of the New York State 
trusts and estates bar. 

Trusts and estates 
practice is one of the 
most interesting and 
diverse practice areas 
in the legal profes-
sion: it is an inter-
disciplinary practice 
that thrusts you into 
family law, tax law, 
elder law, real property 
law, contract law and 
other practice areas; it 
has a vast, economi-
cally diverse client 
base—clients will need 
a trusts and estates lawyer whether their net worth is 
$25,000 or $25 million; and most importantly, the broad 
issues addressed by the practice area—death, taxes and 
money—will inevitably touch every single person in 
the world.

But as diverse as a trusts and estates practice 
may be, its professional composition is somewhat ho-
mogenous. The Trusts and Estates Law Section of the 
NYSBA has the largest membership of any Section, 
with 5,201 members (as of February 25, 2011). Yet the 
diversity of its membership remains staggeringly low. 
As of February 25, 2011, there were 1,681 women in 
the Section (refl ecting 32.74% of the entire Section 
membership). The Section’s racial and ethnic make-
up is even lower, with 57 Asians (1.66%), 57 Black/
African-Americans (1.66%), 33 Hispanics (.96%), and 
9 Native Americans (.26%). According to the NYSBA 
2009 Section Diversity Report Card,1 these numbers 
refl ect an overall increase in the Section’s female, racial 
and ethnic members in the past two years. Despite this 
increase, the Section’s minority membership highlights 
an increased need to catapult efforts to recruit and nur-
ture minorities to join the Section and, generally, the 
trusts and estates practice.

While increasing the cultural and ethnic diversity 
of our profession has long been a goal of the NYSBA, 
the Trusts and Estates Diversity Committee is one of 
the fi rst efforts to expand the diversity of a particular 
practice area. The necessity for diversity in the trusts 
and estates practice is obvious given the historical un-
derrepresentation of minorities in the area of wealth 
preservation and inheritance. In this regard, the diver-
sity of attorneys is important because, in addition to 
traditional concerns, a person from a minority group 
may face a host of issues and concerns unique to his or 

Introducing the TELS Diversity Committee 
By Anta Cissé-Green, Jeffrey St. Clair and Dwayne Bentley 
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The Committee’s most immediate task is to de-
velop and implement a mentoring program geared 
at pairing minority attorneys entering the trusts and 
estates practice with seasoned minority attorneys who 
can help new attorneys learn about trusts and estates 
and become profi cient in the area. To that end, the 
Committee encourages all minority trusts and estates 
practitioners to come forward and volunteer to help, 
support, instruct, guide and coach minority attorneys 
and students entering or considering the practice. 
Please email Lori (Ldouglass@mosessinger.com) or 
Anne (ABederka@gss-law.com) to volunteer as a men-
tor, join the Committee or learn about how you can 
help the Diversity Committee fulfi ll its mission. The 
Committee Chairs and members look forward to hear-
ing from all of you and seeing you at the Committee’s 
next event.

Endnote
1.  Available at http://www.nysba.org/AM/Template.

cfm?Section=Committee_on_Minorities_in_the_
Profession_Home&Template=/CM/ContentDisplay.
cfm&ContentID=47013.

In its inaugural year, the Committee held a semi-
nar on April 15, 2010, entitled Opportunities in Trusts & 
Estates: It’s A Matter of Life, Not Death. The seminar was 
attended by approximately 100 potential and current 
trusts and estates practitioners and law students. Lori 
was the moderator of the program, which consisted 
of several minority practitioners, including in-house 
counsel to a major bank, a big-fi rm trusts and estates 
partner and a current judge who was previously a prin-
cipal law clerk in Kings County Surrogate’s Court. The 
speakers discussed their entry into the trusts and es-
tates practice, their attraction to the fi eld and their cur-
rent practice. Each speaker also provided the audience 
with his or her insights on succeeding and thriving as a 
trusts and estates lawyer.

With its newly expanded committee membership, 
the Diversity Committee has developed plans to fulfi ll 
its mission statement and increase the diversity of the 
Section, including a nuts and bolts CLE program on 
estate planning and administration offered in the fall of 
2011.
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Motions for Costs and 
Attorneys’ Fees. An amend-
ment to the trust code clari-
fi es that any party seeking 
an award of costs and at-
torneys’ fees in a trust action 
must serve a motion no later 
than 30 days after a judg-
ment is fi led. However, this 
deadline does not apply to 
applications for a trustee’s 
payment of compensation or 
reimbursement of costs from 

trust assets to persons employed by the trustee. Fla. 
Stat. § 736.0201(6). 

New Power of Attorney Act

Florida’s new power of attorney statute became ef-
fective October 1, 2011. The new statute tracks the Uni-
form Power of Attorney Act but makes certain modifi -
cations for consistency with other Florida statutes.

A valid Florida power of attorney executed prior 
to the effective date will remain valid. If it is durable, 
it will remain durable. And even though the new act 
prohibits springing (or conditional) powers, any valid 
springing Florida power of attorney executed prior to 
the effective date will remain springing. 

The new act permits the appointment of successor 
agents and co-agents, and it also permits compensation 
for qualifi ed agents. In the case of co-agents, unless 
the document provides otherwise, each agent may act 
independently. 

Both durable and nondurable powers executed 
after the effective date must be signed by the principal 
and two witnesses and be notarized. An exception 
exists for powers of attorney created and properly ex-
ecuted under the laws of another state, which promotes 
portability between states. A principal may revoke a 
power of attorney by any writing, and all that is re-
quired to effectuate the revocation is a signature (no 
witnesses or notary necessary).

Like Florida’s trust code, the new power of attor-
ney statute provides for mandatory duties and default 
(but modifi able) duties. Among the mandatory duties 
are the duty to preserve the principal’s estate plan and 
the duty to keep adequate records. 

An agent may exercise only specifi cally granted 
powers. A general provision granting all permissible 

Legislative Update

Omnibus Trusts and 
Estates Legislation 

Florida recently en-
acted an omnibus trusts 
and estates bill covering a 
wide range of topics. Most 
notably: 

Intestate Share of 
Surviving Spouse. Several 
signifi cant amendments to 
the law governing a surviv-

ing spouse’s intestate share became effective October 
1, 2011. Under these amendments, when a decedent 
dies without a Will and is survived by one or more 
descendants, all of whom are also descendants of the 
surviving spouse, and the surviving spouse has no 
other descendants, the surviving spouse receives the 
entire intestate estate. If there are one or more surviv-
ing descendants of the decedent who are not lineal 
descendants of the surviving spouse, the surviving 
spouse receives one-half of the intestate estate. If there 
are one or more surviving descendants of the dece-
dent, all of whom are also descendants of the surviving 
spouse, but the surviving spouse also has one or more 
descendants who are not descendants of the decedent, 
the surviving spouse receives one-half of the intestate 
estate. Fla. Stat. § 732.102.  

Will Reformation and Modifi cation. Florida’s pro-
bate code now authorizes judicial reformation of the 
terms of a Will, even if unambiguous, to conform to the 
testator’s intent if it is proven by clear and convincing 
evidence that the testator’s intent and terms of the Will 
were affected by a mistake of law or fact. The court 
may consider evidence of the testator’s intent even 
where the evidence contradicts the plain meaning of 
the Will. In addition, the probate code now authorizes 
judicial modifi cation of a Will in order to achieve the 
testator’s tax objectives. The modifi cation may have 
retroactive effect. The legislature also enacted fee shift-
ing provisions for actions to reform or modify a will. 
Fla. Stat. §§ 733.615, 733.616 and 733.1061.   

Fiduciary Lawyer-Client Privilege. An amendment 
to the evidence code clarifi es that communications 
between a lawyer and a client acting as a fi duciary are 
privileged to the same extent as other lawyer-client 
communications. The term fi duciary includes, but 
is not limited to, personal representatives, trustees, 
guardians and attorneys-in-fact. Fla. Stat. § 90.5021. 

Florida Update
By David Pratt and Jonathan Galler

David Pratt Jonathan Galler
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Disposition of After-Acquired Assets in Absence of 
Residuary Clause

In our last column, we summarized a decision by 
the First District Court of Appeal, which we identifi ed 
as not yet fi nal, holding that, in the absence of a residu-
ary clause, property acquired after the execution of a 
Will passes to the sole remaining named benefi ciary, 
even if that benefi ciary is a specifi c legatee. We also 
highlighted the “emphatic and lengthy dissent” of one 
judge on the panel who argued that the decedent’s un-
ambiguous intent should trump Florida’s presumption 
against partial intestacy and that because the decedent 
made specifi c bequests to a named benefi ciary and 
did not provide for the disposition of the residue, the 
after-acquired property should pass subject to Florida’s 
intestate succession rules. Apparently, we were not the 
only ones impressed with the dissent. On rehearing, the 
court withdrew its own opinion and issued a new one, 
this time siding with the previously dissenting judge. 
The court has certifi ed the issue to the Florida Supreme 
Court as a question of great importance. 

Basile v. Aldrich, 2011 WL 3696309 (Fla. 1st DCA 
2011) (not yet fi nal).

Timing for Appeal of Appointment of Personal 
Representative

In a case with an unusual procedural posture, the 
First District Court of Appeal concluded that an appeal 
of the trial court’s appointment of a personal repre-
sentative was both too late and too early. Specifi cally, 
the court held that the appeal of an order appointing 
the personal representative was untimely, while the 
appeal of the issuance of letters of administration was 
premature. Although the order appointing a personal 
representative is often entered at the same time as the 
issuance of letters, the trial court in this case entered 
the order fi rst and conditioned the issuance of letters 
upon the posting of a bond and fi ling of an oath. The 
court held that because “[t]he duties and powers of 
a personal representative commence upon appoint-
ment,” Fla. Stat. § 733.601, the appellate clock began 
ticking upon rendition of the order. The court also held 
that because the subsequent issuance of letters did not, 
in and of itself, dispose of the pending objections to the 
appointment of the personal representative, the issu-
ance of letters did not yet constitute an appealable fi nal 
order. 

Naftel v. Pappas, 2011 WL 3678004 (Fla. 1st DCA 
2011) (not yet fi nal).

powers is insuffi cient to grant such general authority to 
the agent.  

The new statute singles out certain powers that 
could affect the principal’s estate plan, such as making 
gifts and creating and amending revocable trusts. Each 
such power may be granted only with additional for-
malities and is subject to specifi cally identifi ed restric-
tions. The powers must be specifi cally enumerated, and 
the principal must sign or initial next to each one. The 
agent may exercise these powers only in a manner that 
is consistent with the mandatory duty to preserve the 
principal’s estate plan. Additionally, these powers may 
not override a term of the governing document (e.g., a 
trust) that is to be affected by the power.

The new statute also provides a framework for ac-
ceptance or rejection of the power of attorney by third 
parties. It requires that a third party accept or reject a 
power of attorney within a reasonable amount of time 
(four days is presumed reasonable for banking or in-
vestment purposes), requires a third party that rejects 
a power of attorney to explain why it has done so and 
provides protection to a third party who has accepted a 
power of attorney in good faith. 

Case Law Update

Objections to Qualifi cations of Personal 
Representative

Resolving a confl ict between two of the state’s ap-
pellate courts, the Florida Supreme Court held that the 
statutory time limit for objecting to the qualifi cations 
of a personal representative will bar an untimely objec-
tion even when the personal representative was never 
qualifi ed to serve. Florida’s probate code provides that 
objections “to the validity of the will, the qualifi ca-
tions of the personal representative, the venue, or the 
jurisdiction of the court” must be fi led within three 
months of service of the notice of administration. Fla. 
Stat. § 733.212(3). The probate code also provides that 
a nonresident cannot qualify as a personal representa-
tive unless the person is a spouse, sibling, uncle, aunt, 
nephew or niece of the decedent or someone related 
by “lineal consanguinity” to the such person. Fla. Stat. 
§ 733.304. In the case before the supreme court, the 
objecting party acknowledged that the objection post-
dated the three-month time limit but argued that the 
time limit should not apply where the personal repre-
sentative failed to meet the qualifi cations required for 
a nonresident and, thus, was never qualifi ed to serve. 
The court disagreed and concluded that, absent fraud, 
misrepresentation or misconduct, the statutory time 
limit does apply.   

Hill v. Davis, 2011 WL 3847252 (Fla. 2011) (not yet 
fi nal).
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Preference of Minor Heirs in Appointment of 
Personal Representative

The Second District Court of Appeal held that the 
trial court erred by denying three minor children an 
opportunity to cast their vote for the personal represen-
tative of the estate of their father, who died intestate 
when his crop-dusting airplane crashed. In appointing 
the personal representative of an intestate estate, Flori-
da’s probate code gives preference fi rst to the surviving 
spouse (here, the decedent was not married at the time 
of death) and, next, to the person selected by a majority 
in interest of the heirs. Fla. Stat. § 733.301(1)(b). Inter-
estingly, where some or all of the heirs are minors, the 
votes of those heirs are cast not by their parent and nat-
ural guardian but, rather, by the guardian of their prop-
erty. Fla. Stat. § 733.301(3). Here, the trial court held 
that because the children’s mother had never been ap-
pointed as the guardian of their property, the vote cast 
by her on their behalf was of no consequence. Although 
the appellate court agreed with that determination, the 
court held that the trial court should have afforded the 
children an opportunity to have a guardian of their 
property appointed so that their vote could be counted. 

Long v. Willis, 2011 WL 3587411 (Fla. 2d DCA 2011) 
(not yet fi nal).
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respondent’s share of the 
residue under the authority 
of Matter of Hyde, 15 N.Y.3d 
179, 906 N.Y.S.2d 791, 933 
N.E.2d 194 (2010), stating 
that the respondent’s be-
havior was “undoubtedly 
responsible for some of the 
acrimony that has character-
ized the administration of 
this estate.” The Appellate 
Division reversed the Sur-
rogate’s determination of 
the amount of the fee, how-

ever, because the Surrogate did not determine whether 
services required by extenuating circumstances were 
performed, whether the executors gave prior approval 
of such work as required by the retainer agreement and 
whether the total fees were reasonable. In addition, the 
court noted that although the Surrogate was not bound 
by the retainer agreement in setting the fee, the Sur-
rogate could not award fees in excess of what had been 
agreed to in a valid retainer agreement. Matter of Ben-
ware, 86 A.D.3d 687, 927 N.Y.S.2d 173 (3d Dep’t 2011).

JOINT ACCOUNTS

Claim of Unjust Enrichment Can Be Made Where 
Agent Withdrew More Than Principal’s Moiety from 
Account

Using authority granted by her father’s power 
of attorney, an agent withdrew funds from two joint 
accounts in the name of her father and her brother. 
After the father’s death, the brother brought an unjust 
enrichment action against his sister. The Appellate 
Division affi rmed the Supreme Court’s dismissal of 
the count dealing with one of the accounts from which 
the sister withdrew less than the father’s moiety. It re-
versed dismissal of the counts dealing with the second 
account because the withdrawals did invade the broth-
er’s moiety and the sister’s papers did not eliminate tri-
able issues of fact as to whether the second account was 
indeed a joint account and the source of the funds used 
by the father to open the account. Rosenzweig v. Fried-
land, 84 A.D.3d 921, 924 N.Y.S.2d 99 (2d Dep’t 2011).

ATTORNEYS’ FEES

Surrogate Must Determine 
Reasonableness of Fee 
Under Retainer Agreement 

An attorney agreed to 
represent a party in a con-
tested probate proceeding. 
The probate proceeding was 
settled approximately four 
weeks after the execution of 
the retainer agreement, un-
der which the attorney re-
ceived a $5,000 retainer and 

a contingent fee of $585,000. The client brought a pro-
ceeding to fi x the attorney’s fee under N.Y. Surrogate’s 
Court Procedure Act 2110 (SCPA), and the Surrogate 
granted the attorney’s motion for summary judgment.

On appeal by the client the Appellate Division 
reversed, holding that in a proceeding under SCPA 
2110 the Surrogate must consider not only whether a 
contingency fee retainer agreement was wrongfully 
procured but also the reasonableness of the fee and the 
reasonableness of the agreement itself. Matter of Talbot, 
84 A.D.3d 967, 922 N.Y.S.2d 552 (2d Dep’t 2011).

Surrogate Cannot Award a Fee in Excess of That in 
Retainer Agreement

Co-executors entered into a retainer agreement 
with an attorney to represent them in the administra-
tion of their mother’s estate. The agreement set the at-
torney’s fee at 5% of the tax value of the estate and pro-
vided for additional payments for legal work justifi ed 
by “extenuating circumstances” to be billed at a rate of 
$250 per hour.

Two years after the decedent’s death, one of the co-
executors brought a proceeding seeking an accounting 
and a determination of the attorney’s fee under SCPA 
2110. The Surrogate set the fee at slightly more than 
that calculated using the $250-hour rate and directed 
that 20% be assessed against the other co-executor’s 
share of the residuary estate because her actions caused 
the estate to incur unnecessary legal expenses.

On appeal, the Appellate Division affi rmed the 
Surrogate’s allocation of a portion of the fee to the 

RECENT NEW YORK STATE DECISIONS
By Ira M. Bloom and William P. LaPiana

Ira M. Bloom William P. LaPiana
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Separation Agreement Requiring Certain Provisions 
in Party’s Will Does Not Apply to Party’s Lifetime 
Revocable Trust

Decedent and his then-wife entered into a separa-
tion agreement which required the decedent to execute 
and keep in force a Will treating their daughter, Kim-
berly, no less favorably than any child of the decedent 
born afterwards. The parties divorced. Decedent then 
created a revocable lifetime trust which at his death 
divided into two subtrusts, one for the benefi t of his 
daughter Margaret born after his divorce and one for 
his ex-wife. The decedent named Margaret’s subtrust 
as benefi ciary of both his IRA and his life insurance 
policy. On the same day he created the trust, the dece-
dent executed a Will which poured over the residuary 
estate to the revocable trust.

On appeal from the Surrogate’s disposition of the 
action begun by Kimberly and her mother after the 
decedent’s death, the Appellate Division held that the 
terms of the separation agreement did not apply to the 
revocable trust. The agreement could have expressly 
provided that a lifetime trust would be deemed part 
of the decedent’s estate and subject to the provision 
that the decedent’s children be treated equally under 
his Will. However, the Will did not treat the children 
equally because the trust into which the Will poured 
over the residuary estate benefi ted only Margaret and 
the decedent’s ex-wife. Therefore, the residue of the de-
cedent’s estate had to be apportioned equally between 
Kimberly and Margaret. 

The trust included a no contest clause. Because no 
party appealed the Surrogate’s dismissal of the cause of 
action seeking a declaration that the no contest clause 
was void, the ex-wife’s share of the trust was reduced 
by an amount equal to one-half of the value of the resi-
due, i.e., that portion of the residue that would have 
been added to her subtrust. Matter of Wenzel, 85 A.D.3d 
563, 925 N.Y.S.2d 474 (1st Dep’t 2011).

WILLS

Nonmarital Children Unknown to Testator at Time 
of Execution of Will Are Not After-Born Children 
Under EPTL 5-3.2

The decedent was survived by both marital and 
nonmarital children. His nonmarital children were 
born before the execution of his Will, but he learned 
of their existence only about a year before his death. 
The nonmarital children fi led a petition asking to be 
granted the rights given children of a testator born or 
adopted after the execution of the testator’s Will by 
EPTL 5-3.2. The Surrogate entered an order denying the 
petition and the children appealed.

POWER OF ATTORNEY

An “X” Is Not the Equivalent of Initials When 
Granting Authority Using Statutory Short Form

Decedent executed a statutory short form power 
of attorney under pre-2009 law. The form, like the cur-
rent form, directed the principal to place her initials in 
the designated spaces on the form to indicate a specifi c 
grant of authority. In this case the principal placed an 
“X” in the space next to line “Q” (line “P” on the cur-
rent form), which granted all of the powers listed on 
line “Q” to the agent under the power of attorney. Re-
versing the Surrogate, the Appellate Division held that 
in this case the “X” was not the equivalent of the prin-
cipal’s initials. While an “X” or another mark may be a 
person’s signature when the person routinely signs his 
or her name with a mark (for example, where the per-
son lacks capacity to make a standard signature), this 
principal signed the power of attorney form, clearly 
showing that she had the ability to place her initials on 
the form and that she did not routinely sign documents 
by making a mark. The power of attorney granted no 
authority to the agents and therefore a purported trans-
fer of real property by one of the named agents was a 
nullity. Matter of Marriott, 86 A.D.3d 943, 927 N.Y.S.2d 
269 (4th Dep’t 2011).

TRUSTS

Boilerplate Provision Stating That Plural Includes 
Singular Does Not Apply to Provision Governing 
Amendment of Trust

Mother and father created a lifetime irrevocable 
trust naming their three children as benefi ciaries and 
reserving to the “grantors” a special power of appoint-
ment allowing them to change the identity of the re-
maindermen. Five months after the father’s death, the 
mother executed a purported amendment to the trust 
naming one of the three children as sole benefi ciary. 
The mother died less than a month later.

The other two children brought an action seek-
ing a declaration that the purported amendment was 
invalid and that they were still benefi ciaries. The Su-
preme Court granted their motion for summary judg-
ment, and the Appellate Division affi rmed. The trust 
terms unambiguously reserved the power to change 
the remaindermen to the “grantors,” and the meaning 
of “grantors” could not be changed by another provi-
sion in the trust allowing the plural usage of a word 
to include the singular whenever the context required. 
Whitehouse v. Gahn, 84 A.D.3d 949, 922 N.Y.S.2d 546 (2d 
Dep’t 2011).
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The Appellate Division affi rmed. After a thorough 
discussion of both the relevant case law and the leg-
islative history of EPTL 5-3.2, the court held that the 
children were not entitled to relief under the statute 
because they were born before the execution of the Will 
and that any exception for “after acknowledged” chil-
dren would have to come from the legislature. Matter 
of Gilmore, 87 A.D.3d 145 , 925 N.Y.S.2d 567 (2d Dep’t 
2011).
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Based upon the foregoing, the court held that the 
spouse had failed to demonstrate that the withdrawal 
of funds from the totten trust account was in the de-
cedent’s best interests and that he intended her to be 
the benefi ciary of the account. The court found that 
the spouse’s submissions as to the decedent’s capacity 
were self-serving and unsubstantiated and contrary to 
the record presented. 

Accordingly, upon review of the evidence, coupled 
with the fact that the power of attorney did not grant 
the attorney-in-fact the power to conduct banking 
transactions, summary judgment was granted.

Matter of the Application of Brock, N.Y.L.J., May 10, 
2011, p. 39 (Sur. Ct., Kings Co.).

Attorney-Fiduciary
In a probate proceeding, the attorney co-fi duciary 

and draftsman of the propounded instrument fi led a 
separate written acknowledgment of disclosure signed 
by the testator in the presence of a witness. The ac-
knowledgement was dated the same date as the Will 
but contained only three of the four required disclo-
sures set forth in N.Y. Surrogate’s Court Procedure Act 
2307-a (SCPA). Specifi cally, the acknowledgment omit-
ted the requisite statement, added to the statute in a 
2004 amendment, that “absent execution of the disclo-
sure acknowledgment the attorney who prepared the 
will…and who serves as an executor shall be entitled to 
one-half the commissions he or she would otherwise be 
entitled to receive.” 

Based on the failure of the acknowledgment to 
comport with the statutory language, the commissions 
of the attorney-fi duciary were limited to one-half the 
statutory entitlement pursuant to SCPA 2307-a(5). 

In re Estate of Mayer, N.Y.L.J., Aug. 11, 2011, p. 27 
(Sur. Ct., Bronx Co.).

Attorneys’ Fees
Before the court was an application by the petition-

ers for attorneys’ fees and disbursements incurred in 
connection with a proceeding to hold the respondents 
in contempt.

Attorney-in-Fact
In a miscellaneous proceeding, the decedent’s 

daughter, one of three benefi ciaries of a totten trust 
account, requested an order granting her summary 
judgment requiring the decedent’s surviving spouse to 
turn over the proceeds of the account, which had been 
removed by her prior to the decedent’s death. 

According to the petition, the spouse removed 
the funds in issue under a power of attorney executed 
seven years previously by the decedent. The daugh-
ter further alleged that at the time of the withdrawal, 
the decedent was dying of metastatic cancer and was 
confused, disoriented and in no condition to make 
fi nancial decisions. The daughter’s allegations were 
supported by his medical records and a letter from his 
treating physician. Additionally, she submitted proof 
that the decedent and his spouse had been separated 
since 1995 and that the decedent was involved in a rela-
tionship with another woman at the time of his death.

In opposition to the motion, the spouse alleged, 
among other things, that she and the decedent were 
never separated, had multiple residences and a rela-
tionship built on love, and that although they lived 
apart, they spoke on the telephone several times a day. 
The spouse stated that she was aware of the decedent’s 
relationship with another woman and that the peti-
tioner did not have a close relationship with her father. 
The spouse admitted withdrawal of the funds with the 
use of the power of attorney but maintained that she 
did so at the decedent’s behest, at a time when he was 
competent.

Relying upon the opinion in Matter of Ferrara (7 
NY3d 244), the court opined that the gift-giving au-
thority in a power of attorney is circumscribed by the 
requirement that the gift be in the best interests of the 
principal, i.e., designed to fulfi ll the principal’s fi nan-
cial, estate or tax plans. The authority of the attorney-
in-fact is further limited by the presumption of impro-
priety and self-dealing that arises when an attorney-in-
fact makes a gift to himself of the principal’s monies. 
Under such circumstances, the presumption can be 
overcome only with the clearest showing of intent on 
the part of the principal to make the gift in question.

Case Notes—
New York State Surrogate’s and 

Supreme Court Decisions
By Ilene Sherwyn Cooper
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Exoneration Clause
In a contested trust accounting proceeding, the 

court had the opportunity to opine on the effect of the 
exoneration clause in an inter vivos trust, commissions 
and the legal fees incurred by the petitioner and object-
ant. The objectant in the proceeding was the grantor 
and income benefi ciary of the trust, who had a discre-
tionary interest in the principal. The ultimate remain-
derman of the trust was the grantor’s infant son.

The trust instrument authorized the trustee to 
retain an original investment for any length of time 
without liability for its retention and to act on behalf 
of the trust and herself or another entity with regard 
to any transaction in which the trustee and the trust 
or the other entity had an interest. The trust also pro-
vided that the trustee would not be responsible for 
any loss to the trust unless the loss resulted from bad 
faith or fraud on the part of the trustee, and that the 
trustee would not be disqualifi ed from acting because 
the trustee held an interest in any property or entity in 
which the trust also held an interest. The court noted 
that several of the objections raised in the proceeding 
hinged, among other things, on the enforceability of 
this exoneration clause. 

The court opined that despite the absence of a 
statute applicable to exoneration clauses in lifetime 
trusts (cf. N.Y. Estates, Powers & Trusts Law 11-1.7(a)
(1) (EPTL)), the enforceability of such clauses was nev-
ertheless subject to certain limitations. For example, the 
court observed that a trustee of a lifetime trust who is 
guilty of wrongful negligence, impermissible self-deal-
ing, bad faith or reckless indifference to the interests 
of the benefi ciaries will not be shielded from liability 
by an exoneration clause. Moreover, when an attorney, 
named as trustee, is the draftsperson of the instrument 
containing an exoneration clause, the clause limiting 
the trustee’s liability to bad faith acts is void as against 
public policy. Further, the court noted that while im-
proper self-dealing will not come under the umbrella 
of an exoneration clause, the rule of undivided loyalty 
due from a trustee may be relaxed by appropriate lan-
guage in the trust instrument that acknowledges (di-
rectly or indirectly) that the trustee may be in a position 
of confl ict with the trust.

The court held that the trustee would not be li-
able for retaining an interest-free loan that pre-dated 
the creation of the trust and that was transferred to 
the trust by the grantor. On the other hand, the court 
found the trustee liable for interest-free loans made by 
the trust after the inception of her stewardship. The 
court concluded that the trustee’s conduct exhibited a 
complete indifference to the best interests of the current 
benefi ciary and mandated that she be surcharged at the 
rate of 5% per annum for the income lost on the loan 
transactions. 

The court opined that pursuant to the provisions 
of N.Y. Judiciary Law § 773, the amount of a contempt 
fi ne must be suffi cient to indemnify the aggrieved 
party for actual loss or injury caused by the miscon-
duct. While criminal contempt penalties are punitive in 
nature, civil contempt fi nes are intended to compensate 
victims for their losses. Absent proof of actual dam-
ages, the court may impose a fi ne that includes the 
aggrieved party’s costs and expenses, including reason-
able legal fees and disbursements incurred. 

In support of the requested fees and disburse-
ments, petitioners’ counsel submitted contemporane-
ous time records, refl ecting that he spent over 46 hours 
on the contempt proceeding, at the rate of $350 per 
hour. To this extent, the court noted that when an ag-
grieved party has documented the costs and expenses 
caused by another party’s contempt, the amounts are 
considered prima facie reasonable, and the sums docu-
mented should be awarded “‘unless the opposing party 
can prove with particularity that [s]he should be obli-
gated to pay less,’” or the court fi nds a basis for dimin-
ishing or reducing certain fees. 

Within this context, the court found that the pe-
titioners had suffi ciently documented the fees and 
disbursements sought and that the respondents had 
failed to adequately demonstrate that they should not 
be awarded. Accordingly, the petitioners’ request for an 
award of fees and disbursements was granted.

In re Estate of Passalacqua, N.Y.L.J., Apr. 1, 2011, p. 38 
(Sur. Ct., Kings Co.).

Burial
The surviving spouse of the decedent commenced 

a proceeding in the Supreme Court to disinter the body 
of her late husband, alleging that it was the decedent’s 
wish to be buried at her side, and the cemetery in 
which he was buried would not, for religious reasons, 
allow her to be buried there. The application was op-
posed by the decedent’s mother and sister. The Su-
preme Court granted the application, and the mother 
and sister appealed. 

In affi rming the order of the Supreme Court, the 
Appellate Division held that in the absence of consent, 
the court may order disinterment of a body for good 
cause shown and substantial reasons for the relief. The 
Court found that the testimony at the hearing before 
the Supreme Court supported the conclusion that the 
decedent’s concern was to be buried alongside the pe-
titioner, which was not possible given the rules of the 
cemetery and the lack of available space. 

Matter of Eirand-Herskowitz v. Mt. Carmel Cemetery 
Assn., 82 A.D.3d 1231 (2d Dep’t 2011).
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Security for Costs
In a contested probate proceeding, the proponent, a 

nephew of the decedent, moved for an order directing 
the non-domiciliary objectant to post security for costs 
pursuant to SCPA 2303. The decedent died survived 
by seven nieces and nephews. The propounded Will 
nominated one of the decedent’s nephews as execu-
tor, bequeathed her diamond ring to one of her nieces 
and bequeathed $50,000 equally among her remaining 
nieces and nephews. Two of the decedent’s nephews, 
one of whom was a non-domiciliary, fi led objections to 
probate, and the proponent moved for an order direct-
ing that he post security for costs.

The court opined that an application pursuant to 
SCPA 2303 is discretionary based upon considerations 
of whether (1) the non-domiciliary has an interest in 
the estate that can be resorted to if unsuccessful in the 
proceeding and (2) there is substantial merit to the 
objections. 

In support of his application, the proponent argued 
that the objectant was a non-domiciliary who stood 
to lose his bequest under the Will, if unsuccessful, by 
virtue of the in terrorem clause in the instrument. The 
proponent further argued that the objectant had limited 
income and insuffi cient assets to cover any costs that 
might be imposed.

In opposition to the motion, the objectant main-
tained that he had a good faith basis for the objections: 
that the decedent was suffering from breast cancer, and 
was rushed to the hospital on the date she executed 
the propounded instrument, and died eight days later. 
The objectant alleged that the decedent’s poor physical 
and mental condition prevented her from executing 
the instrument on her own and submitted in support 
of this claim an affi davit from the decedent’s niece/
benefi ciary of her diamond ring, averring that she had 
assisted the decedent in executing the Will.

The court denied the motion. In reaching this re-
sult, the court noted that when there are resident and 
non-resident objectants, the court will not compel the 
non-resident objectants to post security for costs. The 
court further noted that security will not be required 
of a non-resident objectant unless the moving party 
demonstrates that the non-resident is using his or her 
“‘non-residence as a precaution against the conse-
quences of an ill-funded, vexatious claim.’” 

In re Ruoti, N.Y.L.J., May 10, 2011, p. 38 (Sur. Ct., 
Kings Co.).

Additionally, the court found that the exoneration 
clause in the instrument did not bar the objectant from 
recovering lost profi ts from the trustee attributable to 
her use of trust funds, without consideration, to benefi t 
an entity in which she was personally interested. 

As to the balance of the objections, the court con-
cluded that the current benefi ciary was either estopped 
from raising the issues or that they did not warrant the 
imposition of a surcharge.

With respect to the issue of commissions, the court 
opined that while not every surcharge warrants a de-
nial of commissions, when the fi duciary has engaged 
in conduct evidencing bad faith, a complete indiffer-
ence to his or her duties and responsibilities, or some 
act of malfeasance or misfeasance, commissions will 
be denied. Based on the record, the court found that 
the trustee was lax in managing the fi nancial aspects 
of the trust. Indeed, although the court concluded that 
the trustee had not acted in bad faith, it nevertheless 
held, particularly based on the interest-free loans that 
had been made, that she had exhibited indifference to 
her duties and, accordingly, suffi cient misfeasance to 
warrant a denial of commissions. The court also de-
nied the trustee annual commissions on the grounds 
that she had failed to establish that she had furnished 
the objectant with an annual statement pursuant to 
the provisions of SCPA 2309(2), that the objectant had 
waived her right to receive the statement, or that there 
was suffi cient income retained by the trust in any par-
ticular year from which she could pay herself income 
commissions. 

Finally, with regard to the issue of legal fees, the 
court held, in the exercise of discretion, that the trustee 
and the benefi ciary should each, individually, bear 
responsibility for their legal fees and expenses. The 
court observed that while many of the objections to 
the petitioner’s account had not been sustained, the 
petitioner could not seek payment of fees from the trust 
for defending objections for which she was surcharged. 
Moreover, the court opined that a strong case could 
be made for holding the trustee responsible for the 
expert witness fees incurred by the current benefi ciary 
in proving the trustee’s liability in connection with the 
transactions for which she was surcharged. On the oth-
er hand, the court noted that the benefi ciary vigorously 
pursued, and caused the trustee to defend, numerous 
objections to conduct of which she was aware and that 
she had approved prior to their occurrence. Accord-
ingly, under all the circumstances, the court determined 
it would be most equitable to have the trustee and the 
benefi ciary personally satisfy their own legal fees in 
connection with the proceeding.

Matter of the Accounting of Tydings, N.Y.L.J., July 7, 
2011, p. 26 (Sur. Ct., Bronx Co.).
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The court observed that when an attorney super-
vises the execution of a Will, there is a presumption of 
due execution. The objectant argued that the presump-
tion was inapplicable because the attorney-draftsman 
and attesting witnesses failed to establish a consistent 
procedure for the execution of Wills in compliance with 
the provisions of EPTL 3-2.1. More specifi cally, the ob-
jectant claimed that the petitioner had not demonstrat-
ed that the testator had signed in front of both attesting 
witnesses and whether the witnesses had signed in 
front of the testator and each other. The objectant relied 
upon the fact that one of the witnesses had no specifi c 
recollection of the Will execution ceremony. Further, the 
objectant alleged that at the time of the Will’s execu-
tion, the attorney-draftsperson had no knowledge that 
the decedent had a spouse and four children.

In opposition to the motion, the petitioner argued 
that a presumption of due execution attached to the 
instrument because its execution was supervised by 
an attorney, who testifi ed that he followed a consistent 
procedure when executing Wills. The petitioner further 
argued that this procedure was confi rmed by the de-
position of the witness to the Will, who testifi ed that it 
was the usual practice of the draftsman to fi rst discuss 
and read the Will to the testator and then to call her 
into the room to witness its execution. The petitioner 
also relied on the fact that the instrument contained an 
attestation clause and attesting witness affi davits.

The court opined that the existence of an attesta-
tion clause creates a presumption of due execution of 
a testamentary instrument, although it is nevertheless 
incumbent upon the court to ensure its validity. The 
court noted that the mere fact that an attesting witness 
cannot recall the circumstances surrounding the execu-
tion of a Will is not fatal to its admission to probate, 
although it intensifi es the scrutiny given by the court to 
the document.

Under the circumstances, the court found a triable 
issue of fact on the issue of due execution and denied 
the objectant’s motion.

In re Pannone, N.Y.L.J., July 13, 2011, p. 30 (Sur. Ct., 
Kings Co.).

Ilene S. Cooper is a partner at Farrell Fritz, P.C., in 
Uniondale, New York.

Standing
In a contested accounting proceeding, the petition-

er sought to dismiss objections on the grounds, among 
other things, that the objectant lacked standing. The 
court opined that a person who has no interest in the 
estate of the decedent lacks standing to fi le objections 
to an accounting. 

The court noted that the objectant was not a per-
son entitled to share as a benefi ciary of the decedent’s 
estate, inasmuch as she was only an alleged legatee un-
der a Will that had not been located or offered for pro-
bate. Moreover, the court held that while the decedent 
died intestate, the objectant was neither a distributee 
nor an alleged distributee. At most, the objectant was a 
fi rst cousin once removed of the decedent, which was a 
relationship too remote from the decedent to afford her 
with standing as a distributee. See EPTL 4-1.1(a)(6). 

Accordingly, the petitioner’s motion was granted 
and the objections dismissed.

In re Estate of Maroni, N.Y.L.J., June 29, 2011, p. 29 
(Sur. Ct., Queens Co.).

Summary Judgment
In a contested probate proceeding, the objectant, 

daughter of the decedent, moved for summary judg-
ment dismissing the probate petition that had been 
fi led by her sister, another daughter of the decedent. 
The propounded instrument left the decedent’s entire 
estate to the petitioner. Objections to probate were 
based on allegations that the Will was not duly ex-
ecuted, that the decedent lacked testamentary capacity 
on the date of its execution and that the Will had been 
procured by undue infl uence and fraud. The motion for 
summary relief was limited solely to the issue of due 
execution.

The propounded instrument was prepared by an 
attorney and contained an attestation clause followed 
by the signature of two witnesses, one of whom was 
the attorney-draftsperson.

The court initially noted that the objectant failed 
to annex a copy of the pleadings to the motion, which 
could prove fatal to the relief sought. Nevertheless, 
because dismissal of the motion on this ground was 
subject to renewal, the court in the interests of judicial 
economy addressed the merits of the motion.
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Two Ways to Improve Your  Your Trust & Estate Practice

Fiduciary  
Accounting System Service Bureau

  Professional Fiduciary Accounting Software
TEdec provides attorneys, CPAs and other 
professionals with the most proven, reliable 
and full featured Trust and Estate Accounting 
Software on the market.  

One-time data entry ensures  
accuracy while saving time in  
preparing: 

TEdec provides a Risk Free 
100%  Money Back Guarantee!

Court Inventories & Accountings  
Management Reports  
Estate Tax  & Income Tax Returns  

   by bridge to Lacerte®Tax Software 
Much more!

Online at  www.tedec.com 
Call 1-800-345-2154

Learn More. Try Us Today!

Outsource to TEdec for all your  
fiduciary accounting needs        

          Our Professional Team Can Provide:
Data Entry 
Court Inventories    
Accountings - Formal or Informal
Releases    

 

All compliant with the official forms for: NY, PA, NC, FL, CA,  
National Fiduciary Accounting Standards.

TEdec Systems, Inc.
207 Court Street, Little Valley, NY 14755 

Lacerte® is a registered trademark of Intuit Inc. in the United States and other countries.
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Elder Law, Special Needs Elder Law, Special Needs 
Planning and Will Drafting*

From the NYSBA Book Store

Get the Information Edge 
NEW YORK STATE BAR ASSOCIATION
1.800.582.2452    www.nysba.org/pubs
Mention Code: PUB1330N

Elder law is one of the most challenging and rewarding practice areas. With the 
aging of the baby boomers, and the rapid growth of the number of senior citizens, 
elder law practitioners have stepped in to fi ll the gaps in the more traditional 
practice areas. Elder law cuts across many distinct fi elds including (1) benefi ts 
law, (2) trusts and estates, (3) personal injury, (4) family law, (5) real estate, (6) 
taxation, (7) guardianship law, (8) insurance law and (9) constitutional law. The 
fi rst part provides an introduction to the scope and practice of elder law in New 
York State. It covers areas such as Medicaid, long-term care insurance, powers of 
attorney and health care proxies, and provides an estate and gift tax overview.

Elder Law, Special Needs Planning and Will Drafting provides a clear overview for 
attorneys in this practice area and includes a sample will, sample representation 
letters and numerous checklists, forms and exhibits used by the authors in their 
daily practice.

The 2011–2012 release is current through the 2011 New York State legislative 
session and is even more valuable with Forms on CD. 

AUTHORS

Jessica R. Amelar, Esq.
New York County Surrogate’s Court
New York, NY

Bernard A. Krooks, Esq.
Littman Krooks LLP
New York, NY

Book Prices
2011-2012 • 300 pp., softbound 
• PN: 40821
NYSBA Members $90
Non-Members $105
Order multiple titles to take advantage of our low fl at 
rate shipping charge of $5.95 per order, regardless 
of the number of items shipped. $5.95 shipping and 
handling offer applies to orders shipped within the 
continental U.S. Shipping and handling charges for 
orders shipped outside the continental U.S. will be based 
on destination and added to your total. 

**Discount good until March 30, 2012

The materials included in the NEW YORK LAWYERS’ PRACTICAL SKILLS SERIES are also available in the New York Lawyer’s Deskbook and Formbook (PN: 4152), a 
seven-volume set that covers 27 areas of practice.  The non-member price for all seven volumes of the Deskbook and Formbook is $710.  The member price is $550.

Section Members 
get 20% discount**

with coupon codePUB1330N
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