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A Message from the Section Chair

Our Legislative Process

Some of the most signifi-
cant work our Section accom-
plishes is the improvement of
the laws governing New York
Trusts and Estates practice.
Identifying a problem, drafting
a solution, presenting it and ob-
taining approval—in the form
of a new piece of legislation—is
a key part of what we do.

Carl T. Baker

But it ain’t easy.

Drafting new legislation takes work, attention to
detail and steady effort. Getting it enacted is a whole
other story. It is a time-consuming, long-term process
requiring patience and diligence. Let me explain by
way of a real example.

Our Estate and Trust Administration Committee
identified problems with the law regarding legacies

that are not timely paid. The right of a beneficiary to
interest on a delayed legacy was unclear and the pro-
cess to obtain interest uncertain. The Committee draft-
ed proposed legislation and brought it to the Executive
Committee (EC) of our Section. The EC discussed the
proposal, recommended changes and sent it back to
the committee for further work (Note: | am actually
making this up. | do not recall in any detail the conver-
sations at the EC regarding this particular legislative
proposal since it first came up for discussion in 2008
and became affirmative legislation in 2011. However,
this is the normal process whenever a committee pres-
ents proposed legislation. And “discussed” may be a
bit mild for a descriptor.)

Eventually, the Committee’s refined proposal was
presented, voted on and approved for affirmative
legislation. The proposed legislation amends EPTL
11-1.5, EPTL 11-A-2.1, and SCPA 2102 to: (1) confirm
that interest will be owed to a beneficiary if the legacy
is not paid within 7 months of the fiduciary’s receipt
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of letters; (2) tie the interest rate to be charged to the
current economy; and (3) clarify that the payment will
be an income tax deduction to the Estate. In short, the
proposed legislation creates reasonable protections for
beneficiaries while clarifying the rules for all of us who
deal with estate settlements. Now, how do we make it
law?

The first step involves the larger Bar Association
as a whole. For any Section of the NYSBA to pursue
legislative changes, the House of Delegates (HOD)
must approve the legislation. The process of obtaining
approval is essentially administrative, requiring timely
posting and noticing of the proposed legislation to the
larger Bar so that any other Section or group that may
be affected by it will have time to consider the legisla-
tion and be able to express their concerns. Upon proper
notice to all, this legislation was added to the HOD
agenda and approved.

At the same time NYSBA approval is being pur-
sued, experience has taught us that the first thing our
intrepid legislators will want to know is who could
possibly be against a proposal and why. In the world
of Trusts and Estates matters there are several, natural
stakeholders who must be “on board” if our legislative
proposals are to become law. The first, and perhaps
most compatible, is the Trusts, Estates and Surrogate’s
Courts Committee of the New York City Bar Associa-
tion. Because of the size, experience and quality of that
Association, and in particular that subcommittee, their
support carries significant weight and their interests
commonly align with ours. The combined input and
expertise of both groups produces more thoughtful,
quality legislation. And so, a “Memorandum in Sup-
port” was pursued and obtained from the City Bar.

Other groups that are often concerned with our
affirmative proposals include the Surrogate’s Associa-
tion, the New York Banker’s Association, and the Office
of Court Administration. Depending on the proposal
and who it impacts, our committees will work with any
or all of these groups to respond to their concerns and
to craft a bill they can support (or at least not oppose).

At this point, having crafted the legislation, hav-
ing it fined tuned and approved by our EC, present-
ing it and getting it passed by the NYSBA House of
Delegates, and lining up the support of necessary
stakeholders (in the matter at hand, the OCA, the Bank-
ers and the City Bar all support this legislation), an
enormous number of volunteer hours (perhaps better
known as lost billable hours) have been required and
contributed by our members...but many more are yet
needed.

Working with the NYSBA and their lobbyists, our
Legislation and Governmental Relations Committee

obtains sponsors for the legislation in the Assembly
and Senate, and bill numbers are assigned (in this case,
A01185 and S4952). In the early Spring, representatives
of our Section head to Albany for “lobby day” to meet
with the bill’s sponsors in the Senate and Assembly,
their staffs, and with representatives of the Governor’s
office, since his signature will eventually be required,
to promote our initiatives in general, address questions,
and provide information with the hope of easing the
passage of the proposal into law.

And that is where our control and efforts cease and
the experience and contacts of the NYSBA lobbyists,
to push and seek support for passage, take over, and
we, and they, are at the mercy of the vagaries of our
legislative processes. Each Spring, with the end of our
legislature’s session, a flurry of sudden activity and bill
passages occur—and we hope that our initiatives are
included. The “Interest on Legacies” legislation was
initially put forward but not approved in 2011, and in
2012, and now again in 2013. This fairly straightfor-
ward, non-controversial proposal, with the affirmative
support of all key players, once again was not passed
in the final rush of legislative enactments. Why not?
No one seems to know. The workings of our legislature
remain an enigma shrouded in a mystery. And so, this
proposal will again be pursued in 2014, and the pa-
tience and diligence of our dedicated committee mem-
bers will again be required and tested.

| offer this information to all of you for several
purposes. First and foremost, out of respect for and to
acknowledge the hard work and extraordinary efforts
of our Committees and their members. Secondly, as a
report on one aspect of our Section’s efforts and pro-
cesses. And lastly, to emphasize what is required for a
relatively modest legislative change and proposal.

That last point provides context for an initiative
that is currently under way: the complete reformation
of our statutory Trust Code. A special committee of our
Section has been charged with reviewing the Sixth Re-
port of the EPTL-SCPA Advisory Committee—a report
that recommended New York enact the Uniform Trust
Code, “but with substantial variations.”

This is a massive undertaking, addressing impor-
tant and complex legislation, in which all of the above
referenced stakeholders have strong and independent
interests. We can only hope that when finally agreed to
and readied for enactment, the legislative process will
honor and respect the considered effort that will have
been applied to this project.

Carl T. Baker
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Editor’s Message

This edition of our
Newsletter contains articles
pertinent to the estate plan-
ner, including topics such as
tax planning and charitable
giving, while also address-
ing issues of corporate
dissolution that may be of
particular interest to the liti-
gators among us. Specifically,
Austin W. Bramwell and
Vanessa L. Kanaga provide a
thorough explanation of the
New York estate tax, and the effects of certain planning
techniques, including gifting and portability. Portabil-
ity is further analyzed by Philip J. Michaels and Brian
G. Smith. Also on the topic of estate planning, Andrew
S. Katzenberg explains the pros and cons of establish-
ing a not-for-profit corporation as opposed to a chari-
table trust, including the varying liabilities of the corre-
sponding directors and trustees. Finally, Gary Bashian
discusses issues arising when estate beneficiaries
become minority shareholders in a closely held fam-
ily business, and the circumstances in which statutory

and common law dissolution may be pursued, while
Anita Rosenbloom and Eva Talel present an informa-
tive discussion about trust ownership of cooperative
apartments.

We continue to urge Section members to participate
in our Newsletter. CLE credits may be obtained. The
deadline for submissions for our next edition is Decem-
ber 9, 2013.

The editorial board of the Trusts and Estates Law Section
Newsletter is:

Jaclene D’Agostino
Editor in Chief

Wendy H. Sheinberg
Associate Editor

jdagostino@farrellfritz.com

wsheinberg@davidowlaw.com

Naftali T. Leshkowitz
Associate Editor

ntl@leshkowitzlaw.com

Sean R. Weissbart
Associate Editor

srw@mormc.com

Jaclene D’Agostino
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The Paradoxical Computation of New York

Estate Tax™

By Austin W. Bramwell and Vanessa L. Kanaga

New York estate tax was supposed to be little more
than an afterthought. Effective February 1, 2001, New
York adopted a so-called “sop” or “pick up” tax equal
to the maximum amount of the federal state death tax
credit that had been permitted under Internal Revenue
Code (IRC) § 2011.1

Under that credit, every dollar of estate tax paid
to New York reduced the federal estate tax by a corre-
sponding dollar. New York estate tax, therefore, did not
increase an estate’s overall estate tax burden.? As a re-
sult, many hoped that New York estate tax could safely
be ignored in estate planning.

Alas, no sooner did New York’s sop tax become
effective than Congress enacted legislation to replace
the state death tax credit with a state death tax deduc-
tion.2 The deduction, if state death tax is paid, reduces
the federal taxable estate but, unlike a credit, does not
produce a dollar-for-dollar reduction in the amount of
federal estate tax. An estate that pays federal estate tax,
therefore, may need to pay an extra tax to New York.

Meanwhile, the federal estate tax exemption
amount has more than quintupled even as the maxi-
mum New York estate tax exemption amount has
remained frozen at $1 million. With the federal exemp-
tion already $5.25 million and scheduled to increase an-
nually, very few New York estates will have any federal
estate tax liability. However, many more will have to
pay New York estate tax.

For all its increased salience, however, the New
York estate tax is not well understood. Many attorneys,
for example, overlook that adjusted taxable gifts,*
although they may not save federal estate tax, are
normally excluded from the New York estate tax base.
Consequently, a New Yorker can achieve significant
estate tax savings by making lifetime gifts. Indeed, as
discussed below, even gifts made just prior to death
can save a substantial amount of tax.

Paradoxically, however, although lifetime gifts save
New York estate tax, they simultaneously reduce the
maximum amount that can pass free of New York es-
tate tax at death. Although the maximum New York ex-
emption amount is $1 million,® the maximum amount
that can pass free of New York estate tax may be less
than $1 million if the decedent made lifetime gifts. In
fact, as discussed below, the effective New York estate
tax exemption amount may be as low as $100,000 if the
decedent made $900,000 or more of adjusted taxable
gifts.

This article corrects some common misconceptions
regarding the computation of New York estate tax, and
discusses certain planning implications of that com-
putation. One such implication is that New Yorkers of
even moderate wealth should consider making lifetime
gifts, including “deathbed” gifts. Another is that a so-
called “credit shelter trust” for the benefit of a surviv-
ing spouse, even if limited to the New York exemption
amount, may be undesirable in many cases.

“Alas, no sooner did New York’s sop
tax become effective than Congress
enacted legislation to replace the state
death tax credit with a state death tax
deduction.”

Computation of New York Estate Tax: A Review

N.Y. Tax Law § 952 imposes an estate tax equal
to the maximum federal state death tax credit under
IRC § 2011. Although the state death tax credit was
phased out and ultimately eliminated under the Eco-
nomic Growth and Taxpayer Relief and Reconciliation
Act of 2001 (EGTRRA), for purposes of N.Y. Tax Law
article 26 (relating to estate tax), references to the IRC
are to the IRC as amended through July 22, 1998 (the
“pre-EGTRRA IRC”).% Thus, unlike many “sop” taxes
enacted in other states, the New York estate tax was
not effectively eliminated by the abolition of the federal
state death tax credit. Rather, the New York estate tax is
equal to the “old” credit that was available just before
IRC § 2011 was amended by EGTRRA.7

To understand the computation of New York es-
tate tax, therefore, one must understand how the state
death tax credit was calculated under the pre-EGTRRA
IRC. Under pre-EGTRRA IRC § 2011, one began by
subtracting $60,000 from the decedent’s taxable estate.
The result was called the “adjusted taxable estate.” The
next step was to compute a tentative credit using the
schedule set forth in pre-EGTRRA IRC § 2011(b). The
schedule is reprinted in Appendix A of this article. For
example, if the taxable estate was $1 million (resulting
in an adjusted taxable estate of $940,000), the tentative
credit under pre-EGTRRA IRC § 2011(b) was $33,200.8

The computation of the credit did not end there.
Under pre-EGTRRA IRC § 2011(f), the state death tax
credit could not exceed the federal estate tax under
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IRC § 2001(b), reduced by the unified credit. Thus, to
derive the final amount of the credit, one had to cal-
culate the “gross” federal estate tax (i.e., the tax before
credits were subtracted) and then subtract the unified
credit. The state death tax credit was only available if
the tentative state death tax credit was less than the net
federal estate tax.

In other words, pre-EGTRRA IRC 8§ 2011(b) and
2011(f) divided the calculation of the state death tax
credit into two separate computations, referred to
herein as “Computation 1” and “Computation 2.”
Computation 1 is the tentative state death tax credit un-
der pre-EGTRRA IRC § 2011(b). Computation 2 is the
federal estate tax that would have been due under pre-
EGTRRA IRC 8 2001(b) after subtracting the unified
credit. For purposes of the New York estate tax, N.Y.
Tax Law § 951(a) stipulates that the unified credit is the
amount that would be allowed if the applicable exclu-
sion amount were $1 million. Under this definition,
the New York unified credit is $345,800. This amount
is subtracted from the hypothetical federal estate tax to
obtain the result of Computation 2. New York estate tax
is equal to the lesser of the Computation 1 and Compu-
tation 2 amounts.

The two computations are set forth in the New
York State Estate Tax Return (ET-706) and correspond-
ing instructions. Computation 2 happens to come first.
On Line 29 of the ET-706, the tentative federal estate tax
is calculated (at the 1998 rates) on the taxable estate for
New York, plus adjusted taxable gifts. In accordance
with pre-EGTRRA IRC § 2011(b)(2), the equivalent of
a credit is then permitted on Line 30 for the federal
gift tax that would have been payable on the dece-
dent’s taxable gifts, assuming a unified credit amount
of $345,800. The New York unified credit ($345,800) is
then subtracted from this tentative tax on Lines 32-35.
The result is the Computation 2 amount, which is en-
tered on line 35.

Computation 1 follows on line 36, which instructs
the return preparer to calculate the maximum credit
for state death taxes using Table B on page four of the
return. Table B recapitulates the computation of the
tentative state death tax credit under pre-EGTRRA
IRC § 2011(b). If the maximum credit under Table B
exceeds the amount on line 35, then the line 35 amount
is entered on line 36 and also on line 1 of the ET-706. If,
on the other hand, the maximum credit using Table B
is less than the amount on line 35, then the maximum
credit amount is entered on line 36 and again on line 1.
With the exception of certain reductions for property
located outside of New York State, the line 1 amount is
the amount of New York estate tax due. Thus, to sum-
marize, the New York estate tax equals the lesser of (1)

the federal estate tax which would be due using 1998
rates and a unified credit of $345,800—i.e., the Compu-
tation 2 amount, and (2) the maximum credit for state
death taxes under Table B—i.e., the Computation 1

amount.

The following flowchart illustrates the process for
calculating New York estate tax:

Computation 1

v

Taxable Estate for
New York State

l

Subtract 560,000 to
get "adjusted taxable
estate”

Calculate maximum
New York State
credit for state death

taxes on adjusted
taxable estate using
Table B, page four of
ET-706

|

Computation | amotit

Lesser of
Computation 1 and
Computation 2
amounts

New York State

Estate Tax

Computation 2

Taxable Estate for New
York State

!

Add adjusted taxable

gifts

Calculate tentative tax
using schedule from
Table A, page four of
ET-706

}

Subtract "federal gift
tax payable" calculated
using the Line 30
worksheet from the
ET-706 instructions

;

Gross federal estate tax
for New York State

l

Subtract New York
State unified credit
(maximum of
$345,800)

Computation 2 amount

:

How Gifts Save New York Estate Tax

Once the computation of New York estate tax is
understood, it becomes clear that adjusted taxable gifts
reduce the amount of New York estate tax that will
be due at death. Suppose, for example, that a dece-
dent dies with a taxable estate of $1.5 million having
made no taxable gifts. In that case, the Computation 1
amount—i.e., the maximum state death tax credit un-
der IRC § 2011 (b)—will be $64,400. The Computation
2 amount—i.e., the hypothetical federal estate tax as-
suming a $1 million applicable exclusion amount—will
be $210,000. Thus, the New York estate tax is $64,400,

which is the lesser of the two amounts.
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Table 1

of the federal estate tax,
adjusted taxable gifts are

Computation simply removed from the
Computation 2: Hypothetical New York estate tax base
) . Federal Estate under Computation 1.
Taxable Estate 1: Maximum Tax Under Pre-
Adjusted for New York State Death Tax EGTRRA Law New York
Taxable Gifts s Credit Under pre- | 0 s Fed. | Estate Tax The Effect of the New
tate EGTRRAIRC § ssuming a ed- York Unified Credit
eral Estate Tax .
2011(b) . If the Computation
Exemption of $1 1 .
g amount is normally
million less than the Computa-
$0 $5,000,000 $391,600 $2,045,000 $391,600 tion 2 amount, and the
New York estate tax is
$1,000,000 $4,000,000 $280,400 $2,045,000 $280,400 always the lesser of the
$2,000,000 $3,000,000 $182,000 $1,610,000 $182,000 two amounts, when will
$3,000,000 $2,000,000 $99,600 $1,100,000 $90,600 | Computation 2 have any
effect at all? The answer is
$4,000,000 $1,000,000 $33,200 $1,045,000 $33,200 that Computation 2 will be
$4,900,000 $100,000 $0 $55,000 $0 | lessthan Computation 1

Now suppose that the decedent gave away
$500,000 during his or her lifetime in the form of ad-
justed taxable gifts and dies with a taxable estate of $1
million. The Computation 2 amount will be the same as
before, i.e., $210,000. The Computation 1 amount, how-
ever, is now only $33,200. Thus, the New York estate
tax is $33,200, or $31,200 less than the tax incurred if
the decedent died with a taxable estate of $1.5 million.
The $500,000 gift cuts the New York estate tax burden
by nearly half.

There are essentially two reasons why, as the above
example shows, adjusted taxable gifts save New York
estate tax. First, adjusted taxable gifts are not included
in the tax base under Computation 1. Rather, Computa-
tion 1 is based solely on the taxable estate. So long as
Computation 1 results in a number that is lower than
Computation 2, therefore, adjusted taxable gifts will
reduce the amount of New York estate tax due.

Second, the Computation 1 amount is, in fact, nor-
mally less than the Computation 2 amount. After all,
the federal government did not wish to shift 100% of
its estate tax revenue to the states. On the contrary, the
purpose of the state death tax credit was to shift some
revenue to the states but keep the lion’s share for the
U.S. government. In other words, the tentative credit
computed under pre-EGTRRA IRC § 2011(b) (Compu-
tation 1) was designed to be less than the federal estate
tax due (Computation 2).

To illustrate, Table 1 (above) shows what happens
if a New Yorker with $5 million of wealth gives away
$0, $1 million, $2 million, $3 million, $4 million, or $4.9
million during lifetime via adjusted taxable gifts.

Note that there need not be any post-gift apprecia-
tion for the tax savings to be secured. Unlike in the case

only if the decedent’s tax-
able estate, plus adjusted
taxable gifts, is between $100,000 and $1,093,785.30. In
those situations, the Computation 1 amount (the maxi-
mum credit for state death taxes) will be greater than
$0, while the Computation 2 amount (the hypothetical
federal estate tax, reduced by the New York unified
credit) will be $0 (or potentially greater than $0, if the
taxable estate plus adjusted taxable gifts is between $1
million and $1,093,785.30, but still less than the Com-
putation 1 amount). Thus, a taxpayer who never has
more than $1 million of wealth will not save New York
estate tax by making gifts. Regardless of whether he
or she transfers wealth during lifetime or at death, the
New York unified credit will ensure that the estate tax
will always be $0 if he or she never had more than $1
million.

For a New Yorker with more than $1 million of
wealth, by contrast, the New York unified credit turns
out to be largely irrelevant. Because his or her wealth
exceeds the maximum New York exemption amount,
the Computation 2 amount will be greater than $0,
regardless of whether the wealth is included in the
taxable estate at death or added to the Computation 2
tax base as an adjusted taxable gift. The Computation
1 amount, however, will necessarily be less than the
Computation 2 amount in nearly every case.’® Thus,
adjusted taxable gifts will still effectively reduce the
amount of New York estate tax payable.

Deathbed Gifts

Even gifts made just prior to death can still save
New York estate tax. It may be helpful to begin by re-
viewing why, by contrast, deathbed gifts do not gener-
ally save federal estate tax. There are essentially two
reasons. First, lifetime taxable gifts, including those
made before death, are added to the federal estate tax
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base, either as adjusted taxable gifts or because they are
included in the gross estate under one of the “string”
sections of the IRC (i.e., IRC §§ 2035-42). Consequently,
gifts made just before death will not save tax but will
simply absorb more of the unified credit that is avail-
able to shield the taxable estate from tax.!t

Second, any gift taxes paid on deathbed gifts are
not removed from the federal estate tax base but added
to the gross estate under IRC § 2035(b). That section
requires inclusion in a decedent’s gross estate of gift tax
paid on gifts made within three years of death. Conse-
guently, unless the donor survives three years from the
date of the gift, his or her estate will pay estate tax on
the gift taxes paid.

Neither of these reasons applies, however, in the
case of New York estate tax, because of the way adjust-
ed taxable gifts and gift taxes payable on deathbed gifts
are factored into the computation of New York estate
tax. As discussed, adjusted taxable gifts are not added
to the Computation 1 tax base and therefore will nor-
mally escape New York estate tax. Unlike some states,
New York does not currently impose estate tax on gifts
made causa mortis. Nor does it have a “look-back” rule
for gifts made within a certain period of time prior to
death. Thus, as Computation 1 is normally less than
Computation 2, adjusted taxable gifts, even if made just
before death, reduce New York estate tax just as effec-
tively as gifts made many years earlier.

Second, even though gift taxes payable on a death-
bed gift are added to the taxable estate under IRC §
2035(b), the gift will still result in New York estate tax
savings. Suppose, for example, that a decedent made a
deathbed gift of $1 million and paid $400,000 of federal
gift tax. The $400,000 will be added to the Computa-
tion 1 tax base and will increase the New York estate
tax. However, the $1 million gift is not itself included
in the Computation 1 tax base. Of the total $1.4 million,
more than 70% escapes New York estate tax. At the
highest New York estate tax bracket, the savings will be
$160,000. Thus, even if a New Yorker pays federal gift
tax on a deathbed gift, the gift can still save substantial
New York estate tax.'?

When Lifetime Gifts Do Not Save New York
Estate Tax

In rare cases, even for a New Yorker with more
than $1.1 million of wealth, an adjusted taxable gift
will not produce tax savings. For example, suppose
that a New York resident has $2 million and makes a
lifetime gift of $1 million. By the time of the taxpayer’s
death, the property transferred by gift loses all of its
value. The taxpayer dies with a taxable estate of $1 mil-
lion and adjusted taxable gifts of $1 million. The New

York estate tax is $33,200. Had the taxpayer retained
the property and died with a $1 million taxable estate
having made no taxable gifts, no New York estate tax
would have been due.

Apart from that unusual circumstance, however,
adjusted taxable gifts will almost always reduce New
York estate tax if the decedent had more than $1 mil-
lion of wealth.

How Lifetime Gifts Reduce the New York
Exemption Amount

Perhaps counter-intuitively, although adjusted
taxable gifts save New York estate tax, they also ef-
fectively reduce the amount that can pass free of New
York estate tax at death. Technically, the New York uni-
fied credit is always $345,800. Unlike in the calculation
of federal estate tax, however, the unified credit is not
simply subtracted from the gross amount of New York
estate tax. On the contrary, the New York unified credit
is only subtracted in Computation 2 but plays no role
in Computation 1. As adjusted taxable gifts are added
to the tax base in Computation 2, they will absorb the
unified credit, thereby reducing the size of the taxable
estate that can pass free of tax under Computation 2.

Meanwhile, regardless of the amount of adjusted
taxable gifts, a tax will still be generated under Com-
putation 1 if the taxable estate is over $100,000. To
illustrate, suppose that a New York resident makes
$1 million in adjusted taxable gifts and dies with a tax-
able estate of $500,000. Although the taxable estate is
less than $1 million, the sum of the taxable estate and
adjusted taxable gifts is still $1.5 million. Thus, after
subtracting the unified credit, Computation 2 produces
a tentative tax of $210,000. Computation 1, meanwhile,
produces a tentative tax of $10,800. The unified credit is
not subtracted from the Computation 1 amount. Thus,
$10,800 New York estate tax will be due.!® The tax is
significantly less than the $64,400 that would have been
due if the decedent made no gifts and died with a tax-
able estate of $1.5 million. Nevertheless, the tax is not
reduced to $0.

As the example shows, it is very difficult for a New
Yorker with more than $1 million of wealth to avoid
New York estate tax entirely (other than, of course, by
transferring property in a form that qualifies for the
estate tax marital or charitable deductions). The thresh-
old above which Computation 1 produces a tentative
tax is only $100,000. Consequently, so long as the sum
of adjusted taxable gifts and the taxable estate exceeds
$1 million, and thereby fully absorbs the New York uni-
fied credit under Computation 2, there will usually be
some tax due under Computation 1.
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The following table sets forth the largest taxable
estate that will produce a New York estate tax of $0 as-
suming a given amount of total adjusted taxable gifts:

Table 2
If the decedent’s total ad- Then the largest taxable es-
justed taxable gifts are: tate that will not produce a
New York estate tax is:
$0 $1 million
$100,000 $900,000
$200,000 $800,000
$300,000 $700,000
$400,000 $600,000
$500,000 $500,000
$600,000 $400,000
$700,000 $300,000
$800,000 $200,000
$900,000 $100,000
More than $900,000 $100,000

As Table 2 shows, as taxable gifts increase, the size
of the taxable estate that can pass free of New York
estate tax decreases. Once adjusted taxable gifts reach
$900,000, the New York estate tax exemption amount
is essentially reduced to $100,000 (but will not drop
below $100,000, as that is the threshold at which the
credit for state death tax begins to apply). If the tax-
payer makes sufficient lifetime gifts to reduce his or
her estate to $100,000 or less, New York estate tax will
always be $0.

Planning Implications

1. Make Lifetime Gifts to Save New York Estate
Tax

As discussed, a New York resident can significantly
reduce his or her New York estate tax burden by mak-
ing lifetime gifts. Even New York residents whose
wealth does not exceed the federal estate tax exemption
amount should consider making lifetime gifts, includ-
ing gifts made just prior to death, in order to reduce
their New York estate tax liability. The savings are en-
hanced if the property transferred by gift appreciates
in value before the donor’s death. However, adjusted
taxable gifts can reduce New York estate tax even with
no post-gift appreciation.

Making a gift in order to pass on future apprecia-
tion may be desirable if an individual’s wealth does not
currently exceed the maximum $1 million New York
estate tax exemption amount. In that case, the value of
his or her wealth for New York estate tax purposes can
effectively be “frozen” by making gifts of assets likely
to appreciate in value. If the individual’s taxable estate

plus adjusted taxable gifts is less than $1 million, New
York estate tax will be avoided, even if the assets trans-
ferred during lifetime have appreciated significantly by
the time of his or her death.

As is always the case when planning with lifetime
gifts, however, consideration should be given to the
fact that property transferred by lifetime gift does not
receive the “step up” in basis applicable to property
included in the decedent’s gross estate.!* The loss of a
change in basis at death may cause significant capital
gains tax if the appreciated property is later sold by the
donee. That said, even accounting for the loss of the
step up in basis, it will in many cases still be advanta-
geous to make lifetime gifts. The income tax costs of
lifetime gifts should always factor into the analysis of
whether to make lifetime gifts and in identifying which
assets to transfer.

2. Using Portability to Save New York Estate Tax

As the authors have noted elsewhere,'® the new
“portability” provisions of the IRC, which permit a sur-
viving spouse to inherit the unused federal estate tax
exemption of his or her predeceased spouse (the “first
decedent”), enable married New Yorkers to achieve
two objectives that had previously been seen (by many)
as irreconcilable: deferring the payment of both federal
and New York estate tax until the surviving spouse’s
death yet preserving the unused federal estate tax ex-
emption of the first decedent.'® For example, the first
decedent may leave his or her entire estate to the sur-
viving spouse in a form that qualifies for the estate tax
marital deduction. Neither federal nor New York estate
tax will be due, as the marital deduction will reduce
the first decedent’s taxable estate to zero.!” Meanwhile,
if the first decedent’s executors make a portability elec-
tion on a timely filed federal estate tax return, the first
decedent’s unused estate tax exemption is preserved
for use by the surviving spouse.

Unlike the federal estate tax exemption, however,
the first decedent’s New York exemption cannot be in-
herited by the surviving spouse. Consequently, many
planners continue to recommend that the first decedent
bequeath an amount equal to the first decedent’s New
York exemption to a so-called “credit shelter trust”
that, although for the benefit of the surviving spouse,
does not qualify for the marital deduction. At the
surviving spouse’s death, the credit shelter trust will
pass outside of his or her gross estate. In this manner,
the first decedent’s New York exemption is not lost or
“wasted” but can be used to shield property from New
York estate tax at the survivor’s death.

A credit shelter trust, however, even if limited to
the New York exemption amount, may not always
be desirable. As discussed, if the first decedent made
$900,000 or more of adjusted taxable gifts, the maxi-
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mum taxable estate that can pass free of New York
estate tax at the first decedent’s death is only $100,000.
The amount actually passing to the credit shelter trust
may be even less if the first decedent makes pre-residu-
ary bequests that do not qualify for the estate tax mari-
tal or charitable deductions. A credit shelter trust worth
less than $100,000 may be uneconomical to administer.
It may also complicate the administration of the first
decedent’s estate, by requiring revaluation of assets
upon funding or recalculation from time to time of the
beneficiaries’ respective shares of principal and income.
In some cases, the costs of creating and administering a
very small credit shelter trust may exceed the potential
estate tax savings.

At the same time, a credit shelter trust is not al-
ways needed to cause assets to pass free of New York
estate tax at the surviving spouse’s death. Like assets
held in a credit shelter trust, assets transferred via ad-
justed taxable gifts are excluded from the Computation
1 tax base. Thus, the surviving spouse can effectively
remove property inherited from the first decedent from
the New York estate tax base by making adjusted tax-
able gifts. Such gifts will be shielded from federal gift
tax by the survivor’s own “basic” exemption amount
and the additional exemption inherited from the first
decedent, if a portability election was made. They will
also reduce the total amount of New York estate tax,
just as if they had passed outside of the survivor’s tax-
able estate in the form of a credit shelter trust.!® Finally,
gifts have other significant estate tax planning advan-
tages over a testamentary credit shelter trust. For ex-
ample, unlike a testamentary credit shelter trust, a life-
time gift can be made to a trust that is structured as a
so-called “grantor trust” for income tax purposes. The
trust may then earn tax-free returns even as the donor’s
estate is depleted by the income tax liability.*®

To be sure, the surviving spouse may not wish to
relinquish access to and control over his or her wealth,
including property passing from the first decedent. To
address this concern, the survivor could wait to make
gifts until his or her own death is imminent. On the
other hand, the surviving spouse may not be able to
predict when that will be. Further, by the time the sur-
vivor is prepared to make the gifts, his or her wealth
may have increased significantly in value.

Those drawbacks can be overcome with proper
planning. For example, rather than make a gift of
conventional assets, such as cash or securities, the
surviving spouse can make a gift of an income interest
in one or more qualified terminable interest property
(QTIP) trusts created by the first decedent.?’ A gift of
an income interest in a QTIP trust will cause the surviv-
ing spouse to be deemed to have transferred principal
under IRC § 2519.2! Although QTIP trusts are normally
included in the survivor’s gross estate under IRC §

2044, that section does not apply if there was a deemed
transfer of principal under IRC § 2519. In addition, it
seems that the surviving spouse may, without signifi-
cant risk of gross estate inclusion under other sections
of the IRC, continue to receive principal of the QTIP
trust at the discretion of an independent trustee.?? In
other words, both future income and appreciation

can pass free of both federal and state estate tax at the
surviving spouse’s death, even though the surviving
spouse retains beneficial access to trust principal. De-
pending on the size of the QTIP trust, a deemed gift
under IRC § 2519 can “painlessly” remove more prop-
erty from the survivor’s gross estate than a credit shel-
ter trust that is limited to the first decedent’s New York
exemption amount.

It should be noted that an estate plan relying on
the portability election involves certain potential risks.
One is that the surviving spouse may remarry and sur-
vive his or her second spouse prior to making lifetime
gifts. In that case, the survivor will lose the exemption
amount inherited from the first decedent.?® Such a plan
may also not be appropriate in a blended family situa-
tion, because it relies on the surviving spouse to make
gifts to the first decedent’s descendants, and could
lead to potential disputes over making the portability
election. However, for couples who view these risks as
minimal, electing portability and allowing the surviv-
ing spouse to make lifetime gifts could result in signifi-
cant savings in New York estate tax.

Conclusion

Even for experienced attorneys, the calculation of
New York estate tax is counterintuitive. As we have
seen, although adjusted taxable gifts effectively reduce
the maximum taxable estate that can pass free of New
York estate tax at death, they nevertheless nearly al-
ways save New York estate tax. Estate planners should
advise New York resident clients to consider making
gifts, regardless of whether their wealth exceeds the
federal exemption amount. Finally, a credit shelter trust
may not be appropriate for many married New York-
ers, as there are alternative techniques for achieving the
same or even better results.

*As this issue went to press, the New York State
Tax Reform and Fairness Commission formed by
Governor Cuomo released its Final Report (the “Re-
port”). The Report recommends significant reforms
to the New York estate tax, including reinstating a
New York gift tax in order to remedy the fact that, as
discussed in this article, “taxpayers can easily reduce
or avoid the [New York] estate tax by making lifetime
gifts....” See Report at 20. In advising their clients,
planners should take into consideration the possible
effect of these or other future reforms to the New
York wealth transfer tax system.
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Endnotes

1.

10.

For an interesting history of the New York estate tax, see E.
Schwab, New Federal Law Impacts New York’s Estate Tax, N.Y.L.J.,
Apr. 16, 2001, p. 23, col. 5.

It should be noted that the state death tax credit did not always
provide a complete offset against the total tax burden for state
death taxes paid. If the taxable estate included items of income
in respect of a decedent (IRD), which are included in the income
of the recipient of such items under IRC § 691, the state death
tax credit effectively increased the income tax burden of the
IRD recipients by reducing the corresponding deduction for
estate tax attributable to the items of IRD under IRC § 691(c).
For purposes of that deduction, the “estate tax™ attributable

to the items of IRD refers to the federal estate tax, reduced by
any credits against such tax, including the state death tax credit
prior to its termination.

The deduction is found in IRC § 2058. IRC § 2011(f) now
provides that the state death tax credit does not apply to estates
of decedents dying after December 31, 2004.

IRC § 2001(b) defines “adjusted taxable gifts” as gifts made after
1976 that are not included in the decedent’s gross estate. So long
as a post-1976 gift is not pulled back into the decedent’s gross
estate under IRC 88 2035-42 (often referred to as the “string”
sections, which can cause property transferred during lifetime
to be included in the decedent’s gross estate), it will be treated
as an adjusted taxable gift for estate tax purposes.

As of the time of this writing, a bill is pending in the New York
State Assembly (S. 3035) that would increase the maximum
New York exemption amount to $5 million by 2016. However,
it would not change the manner in which New York estate tax
is calculated, nor would it cause the New York exemption to
match the federal exemption.

See N.Y. Tax Law § 951(a).

The prior version of IRC § 2011 is helpfully reprinted in the
appendix to N.Y. Tax Law art. 26.

This amount equals $27,600 + 5.6% x ($940,000 - $840,000),
as calculated in accordance with the schedule set forth in
Appendix A.

As the table shows, the Computation 2 amount decreases if the
decedent made adjusted taxable gifts in excess of $1 million. The
reason for the decrease is that the Computation 2 amount, which
represents the hypothetical federal estate tax that would be due
under the pre-EGTRRAIRC, is reduced under pre-EGTRRA

IRC § 2001(b)(2) by the amount of federal gift tax “which would
have been payable” on the decedent’s taxable gifts. With a
unified credit amount of only $345,800, the decedent’s lifetime
taxable gifts, if greater than $1 million, would have caused gift
tax to have been payable, which in turn reduces the hypothetical
amount of federal estate tax which would have been due under
the pre-EGTRRA IRC (i.e., the Computation 2 amount). To be
sure, given that the actual federal lifetime gift tax exemption
amount now exceeds $5 million, the decedent may have paid

no federal gift tax at all (or far less gift tax than would have

been due if the unified credit had been only $345,800). As the
Tax Court held in Estate of Smith v. Commissioner, 94 T.C. 872
(1990), however, it is irrelevant whether gift tax was actually
paid or not for purposes of the computing the effective credit for
gift tax “which would have been payable” under IRC § 2001(b)
(2). The instructions to ET-706 acknowledge this conclusion

in the Line 30 worksheet, which states that “[t]ax payable as
used here is a hypothetical amount and does not necessarily
reflect tax actually paid.” But see Pennell & Baskies, Does the
Gift by Promise Plan Work? (LISI Estate Planning Newsletter
#2022) (November 6, 2012) (arguing, but without distinguishing
Smith, that gift tax must actually be paid in order for the
effective credit for gift tax payable under IRC § 2001(b)(2) to be
available).

For a New Yorker who has between $1 million and $1,093,785.30
in wealth, the hypothetical federal estate tax, after taking the

11.

12.

13.

14.

15.

16.

17.

18.

19.

New York unified credit into account, will be greater than

$0. However, that hypothetical federal estate tax (i.e., the
Computation 2 amount) will still be lower than the tentative
state death credit under Computation 1. According to the
authors’ calculations, the “threshold” at which the hypothetical
federal estate tax under Computation 2 (assuming that lifetime
gifts do not exceed $1 million) equals the tentative state death
tax credit under Computation 2 is $1,093,785.30.

If gift tax is payable on the gifts, the gifts will still be included

in the estate tax base as adjusted taxable gifts (or under one of
the IRC’s “string” sections). However, the donor’s estate will
receive the equivalent of a credit for the gift tax payable under
IRC § 2001(b)(2). For a discussion of the mechanics of this credit,
see A. Bramwell, Gift-by-Promise Plan Works as Advertised (LISI
Estate Planning Newsletter #2033), Dec. 3, 2012.

Although references to the IRC in N.Y. Tax Law art. 26 are
generally deemed to be references to the pre-EGTRRA IRC, New
York does not appear to require, for purposes of IRC § 2035(b),
a hypothetical computation of federal gift tax payable under the
pre-EGTRRA IRC. Thus, it seems that the New York gross estate
only includes federal gift tax on gifts made within three years of
death to the extent that gift tax was actually payable under the
(post-EGTRRA) IRC. It does not appear to include gift tax that
hypothetically would have been payable on lifetime gifts under
the pre-EGTRRA IRC. Cf. N.Y. Tax Law § 961(a)(1) (providing
that a final federal determination of the inclusion of an item in
the gross estate shall also determine whether it is included for
New York estate tax purposes). By contrast, as discussed supra
note 10, the computation of the effective credit under IRC §
2001(b)(2) for gift tax “which would have been payable” does
require a hypothetical computation of gift tax, even if none was
actually paid.

A similar example is provided in J. Blattmachr & M. Gans,

The Quadripartite Will: Decoupling and the Next Generation of
Instruments, 32 Estate Planning 3 (April 2005), which contains
an excellent discussion of the effect of lifetime gifts on the New
York exemption amount.

IRC § 1014 generally provides (subject to exceptions, such as for
income in respect of a decedent) that property acquired from

a decedent shall have a basis equal to the fair market value of
the property at the date of the decedent’s death. In contrast, a
donee’s basis in gifted property is generally equal to the donor’s
basis in such property at the time of the gift. IRC § 1015.

A. Bramwell & V. Kanaga, The Section 2519 Portability Solution,
Trusts & Estates (June 2012); A. Bramwell, How to Use Portability
to Avoid (Not Just Defer) State Death Taxes (LISI Estate Planning
Newsletter #1991), July 24, 2012; J. Blattmachr, A. Bramwell & D.
Zeydel, Portability or No: The Death of the Credit Shelter Trust?, 118
Journal of Taxation 5 (May 2013).

But see J. Blattmachr & M. Gans, supra note 13 (offering a
technique for avoiding New York estate tax on the amount of
the first decedent’s federal exemption using Rev. Proc. 2001-38).

The first decedent’s GST exemption under IRC § 2631 is not
“wasted” so long as his or her assets pass, for example, to a
“reverse” QTIP trust for the benefit of the surviving spouse to
which the first decedent’s GST exemption is allocated. IRC §
2652(a)(3).

Gifts will not reduce New York estate tax, however, if the

sum of the survivor’s taxable estate and adjusted taxable gifts
would, but for the assets inherited from the first decedent,

have been less than $1 million. Thus, a credit shelter trust may
be preferable if the survivor’s wealth is less than $1 million.
Flexibility may be preserved through disclaimers and/or partial
QTIP elections, including QTIP elections subject to “Clayton”
provisions. See generally J. Blattmachr, A. Bramwell & D. Zeydel,
supra note 15.

See Rev. Rul. 2004-64 (ruling that the payment of income tax by
the grantor of a grantor trust does not constitute an additional

gift to the trust because the income tax liability was that of the

grantor, not the trust).
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20. This type of planning is explained in further detail in A.
Bramwell & V. Kanaga, supra note 15; A. Bramwell & V. Kanaga
on PLR 201243004, (LISI Estate Planning Newsletter #2040), Dec.
20, 2012, and J. Blattmachr, A. Bramwell & D. Zeydel, supra note
15. See also A. Bramwvell, Using Section 2519 to Enhance Estate
Planning with QTIPs, 38 Estate Planning 10 (Oct. 2011).

21. The survivor should not have a power over the trust, such as a
special power of appointment, that may cause the deemed gift
of principal to be incomplete for gift tax purposes. Cf. Treas.
Reg. 25.2511-2(b).

22.  See Rev. Rul. 2004-64, for example, in which the IRS ruled that
a trustee’s discretion to reimburse the grantor for income tax
due on the income of a grantor trust did not, absent other facts
(such as an implied understanding between the grantor and the
trustee), cause inclusion under IRC § 2036(a)(1), even though
the trustee had the discretion to make a payment in satisfaction
of an obligation of the grantor. See also Priv. Ltr. Rul. 200944002
(Oct. 2009) (stating “the trustee’s discretionary authority to
distribute income and/or principal to [the grantor], does not, by
itself, cause the [t]rust corpus to be includible in [the grantor’s]
gross estate under § 2036”). Also note that the surviving spouse
should not have a power of appointment over the corpus of the

QTIP trust(s), in order to avoid inclusion under IRC 8§ 2036(a)
(2) or 2038. Finally, the surviving spouse should not have a
power to participate in decisions to distribute principal, even
if limited to a standard. Cf. Estate of Sullivan, T.C. Memo 1993-
531 (holding that the principal of a trust was included in the
decedent’s gross estate where the decedent retained a power to
make distributions that, although limited to a standard, could
be used to satisfy his own support obligations).

23.  IRC §2010(c)(4)(B) (providing that, with respect to a surviving
spouse, the “deceased spousal unused exclusion amount” is the
lesser of (a) the basic exclusion amount, or (b) the remaining
applicable exclusion amount of the “last such deceased spouse of
such surviving spouse”) (emphasis added).

Austin W. Bramwell is an associate in the trusts
and estates department of Milbank, Tweed, Hadley
& McCloy LLP. Vanessa L. Kanaga is an attorney and
Content Specialist at Interactive Legal. The views
expressed herein are their own. The authors wish to
thank Jonathan Blattmachr for his helpful comments
on this article.

APPENDIX A
Tentative Credit under Pre-EGTRRA IRC § 2011(b)

If the adjusted taxable estate is:

The maximum tax credit shall be:

Not over $90,000

8/10ths of 1% of the amount by which the adjusted
taxable estate exceeds $40,000

Over $90,000 but not over $140,000

$400 plus 1.6% of the excess over $90,000

Over $140,000 but not over $240,000

$1,200 plus 2.4% of the excess over $140,000

Over $240,000 but not over $440,000

$3,600 plus 3.2% of the excess over $240,000

Over $440,000 but not over $640,000

$10,000 plus 4% of the excess over $440,000

Over $640,000 but not over $840,000

$18,000 plus 4.8% of the excess over $640,000

Over $840,000 but not over $1,040,000

$27,600 plus 5.6% of the excess over $840,000

Over $1,040,000 but not over $1,540,000

$38,800 plus 6.4% of the excess over $1,040,000

Over $1,540,000 but not over $2,040,000

$70,800 plus 7.2% of the excess over $1,540,000

Over $2,040,000 but not over $2,540,000

$106,800 plus 8% of the excess over $2,040,000

Over $2,540,000 but not over $3,040,000

$146,800 plus 8.8% of the excess over $2,540,000

Over $3,040,000 but not over $3,540,000

$190,800 plus 9.6% of the excess over $3,040,000

Over $3,540,000 but not over $4,040,000

$238,800 plus 10.4% of the excess over $3,540,000

Over $4,040,000 but not over $5,040,000

$290,800 plus 11.2% of the excess over $4,040,000

Over $5,040,000 but not over $6,040,000

$402,800 plus 12% of the excess over $5,040,000

Over $6,040,000 but not over $7,040,000

$522,800 plus 12.8% of the excess over $6,040,000

Over $7,040,000 but not over $8,040,000

$650,800 plus 13.6% of the excess over $7,040,000

Over $8,040,000 but not over $9,040,000

$786,800 plus 14.4% of the excess over $8,040,000

Over $9,040,000 but not over $10,040,000

$930,800 plus 15.2% of the excess over $9,040,000

Over $10,040,000

$1,082,800 plus 16% of the excess over $10,040,000

For purposes of this section, the term “adjusted taxable estate” means the taxable estate reduced by $60,000.
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The Promise of a Tasty Dessert Cannot Replace a
Healthy Entree: Why Portability Is Not a Substitute for

Estate Planning
By Philip J. Michaels and Brian G. Smith

Overview

The Tax Relief, Unemployment Insurance Reau-
thorization, and Job Creation Act of 2010 (“TRA 2010”)
first introduced the concept of “portability” to the
world of estate planning and estate administration.?

It became effective starting on January 1, 2011 and

like the other gift and estate tax laws included in TRA
2010, it was scheduled to “sunset” on December 31,
2012. Unlike the increased gift tax exemption amount
of which many taxpayers took advantage throughout
2011 and 2012, portability was not an advantage that
could be “planned for” during that time span. Portabil-
ity only applies to a decedent dying after January 1,
2011, and with the window scheduled to close merely
two years later, estate planners did not even begin to
consider whether making portability an active part of a
client’s estate plan would make sense.

The enactment of the American Taxpayer Relief
Act of 2012 (the “2012 Relief Act”) increased the gift
and estate tax exemptions and extended portability
indefinitely.? Portability allows a surviving spouse to
potentially preserve a predeceased spouse’s unused
federal estate tax exclusion amount, which is currently
$5.25 million, less the amount used by the predeceased
spouse during his or her life and at his or her death.
This amount is referred to as the “Deceased Spousal
Unused Exclusion Amount” or “DSUE Amount.” In
this new estate and gift tax environment, consideration
should be given to whether portability makes some
of the estate planning strategies we have all grown
accustomed to using unnecessary and burdensome,
or whether portability should simply be a failsafe for
clients who do not actively engage in planning prior to
the first spouse’s death.

How Does Portability Work?

Upon the death of the first spouse to die, any of
that spouse’s unused gift and estate tax exemption
amount can be passed to the surviving spouse. “Inher-
iting” a $5,250,000 DSUE Amount can be worth up to
$2,100,000 in federal estate tax savings for the surviv-
ing spouse’s estate.® This makes the DSUE Amount an
extremely valuable asset which may even need to be
negotiated for in pre-nuptial agreements.

The following example illustrates portability in ac-
tion: Husband (““‘H”) makes $2 million of gifts during
his lifetime, and dies in May 2013, and uses $1,000,000

of his available estate tax exemption at his death, with
the balance of assets passing outright to his wife. H’s
estate will have $2.25 million of unused exemption still
available. If the executor of his estate makes an election
on a timely filed federal estate tax return electing por-
tability, H’s wife (“W”) will “inherit” H’s $2.25 unused
exemption amount. If W has not used any of her uni-
fied gift and estate tax exemption during her lifetime,
she would have $7.5 million of available exemption for
lifetime gifting or to be used by her estate at her death.
In this illustration W’s estate has potentially saved an
additional $900,000 in federal gift and estate taxes due
to portability.* For any individual who dies leaving
some DSUE Amount, it is prudent for the executor to
elect portability on a timely filed Form 706, thereby
providing the surviving spouse the opportunity for ad-
ditional federal gift and estate tax savings.®

This is especially useful if (i) H dies young and H
and W have a combined estate of $5.25 million or less,
or (ii) if H and W have unbalanced assets, such that W
has significant wealth, and H has more modest wealth,
and H and W had not yet equalized their wealth to
take advantage of both exemptions.

The DSUE affords a great deal of flexibility of
which W can take advantage by making taxable gifts
during her lifetime or through her estate at her death.
For example, W could create an irrevocable trust to
which she transfers $7.5 million of securities, and none
of it will result in a federal gift tax to W because of por-
tability.

It is highly recommended that portability is used
as early as possible by making gifts during a lifetime if
the predeceased spouse dies leaving a DSUE Amount,
to the extent the surviving spouse has sufficient as-
sets to afford to make substantial gifts and still live
comfortably. The reasons for taking advantage of the
DSUE Amount early are twofold: first, although por-
tability is permanent, Congress can always act and
change the law, so it is better to make gifts using the
DSUE Amount while it is available; and second, if the
survivor remarries, portability can become somewhat
complicated and actually result in a loss in the DSUE
Amount received.

For example, we will use the same facts as above
where W now has $2.25 million in a DSUE Amount
from her predeceased husband, H, and still has her
entire exemption amount of $5.25 million, for a total
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available exemption amount of $7.5 million. If W now
marries H2, she is only able to use her last deceased
spouse’s DSUE Amount, which would still be H during
H2’s lifetime. However, if H2 dies suddenly, and uses
up his full $5.25 million of exemption in testamentary
bequests, W would have lost her entire DSUE Amount
from H, because H is no longer her last deceased
spouse, and H2 used his entire available exemption,
leaving W with no DSUE Amount.® At a 40% top mar-
ginal tax rate, W’s estate may now have to pay an ad-
ditional $900,000 in taxes because W did not use H’s
DSUE Amount before H2 died. If instead, W had given
away $2.25 million before marrying H2, or while mar-
ried to H2 but before his death, she would have been
able to take advantage of H’s DSUE Amount while
retaining her $5.25 million exemption. If H2 later died
without using his full exemption amount, W could take
advantage of portability again and acquire H2’s DSUE
Amount.

Burdens of Portability

In addition to the executor needing to affirmatively
elect portability on the first deceased spouse’s timely
filed federal estate tax return, portability is burden-
some in a couple of other ways. First, the statute of
limitations on the IRS challenging the first deceased
spouse’s filed estate tax return is extended for certain
purposes. Instead of the three-year statute of limita-
tions that the IRS normally has in order to challenge
a filed return, the IRS can review the first deceased
spouse’s return until three years after the filing of the
survivor’s estate tax return for the purposes of calculat-
ing the first deceased spouse’s DSUE Amount.” This
could potentially extend the statute of limitations by
decades regarding the valuation of certain assets of the
first deceased spouse’s timely filed federal estate tax
return. If the first deceased spouse died with various
illiquid hard-to-value assets such as interests in family
limited partnerships, or other assets for which discount
appraisals were utilized, electing portability could re-
sult in an after-the-fact audit which could result in sig-
nificant cost to the estate, which would presumably be
paid for by the survivor’s estate. The increased chance
of audit and the potential cost to the survivor’s estate
would have to be taken into account when considering
whether to elect portability. It also raises the question
of whether an executor would have a duty to consider
not electing portability to close the audit window soon-
er if the executor felt the audit risk was high and could
potentially be a burden on the survivor’s estate. In con-
nection with this, what right would a surviving spouse
have, if any, to challenge an executor who refuses to
elect portability and/or somehow elect portability an-
other way?

Moreover, in order for a couple with minimal as-
sets to take advantage of portability, the executor of the
first deceased spouse’s will would have to file a federal

estate tax return (Form 706) when one would not oth-
erwise be required, costing the estate additional legal
and/or accountant fees. In the case of a young family
with minimal assets it may make sense to file a federal
estate tax return and elect portability but consideration
should be given to whether the surviving spouse will
acquire enough assets to deem the DSUE Amount ben-
eficial to him or her. This will be another difficult bal-
ancing test that the executor will need to contemplate.

Portability Is Just a Failsafe

If one were planning a dinner party, he would not
count on the port and Stilton bleu cheese being served
for dessert to carry the meal. Instead, the focus would
be on the main course, and a full-bodied wine would
be selected to impress guests and keep them happy
throughout the meal. If one of the guests happens to
detest the meal, the port and Stilton dessert can be
somewhat of a failsafe, as it is a heavenly combination,
touted by wine and cheese connoisseurs and novices
alike, that will leave even the most disappointed guest
satisfied.

Similar to port at a dinner party, portability should
only be used as a failsafe for clients who have not
adequately planned. It is important for taxpayers to
understand that a full and complete estate plan that
not only guarantees the use of both parties’ full gift
and estate tax exemptions, but also the complete use of
each spouse’s generation-skipping transfer (“GST”) tax
exemption, while enjoying the many benefits of credit
shelter trusts which can shelter appreciation, protect
assets against creditors, litigation, matrimonial issues,
and children and/or grandchildren inheriting wealth
before they have the financial maturity to manage it.

1. GST Exemption Is Not Portable

Although the gift and estate tax exemption is por-
table under the 2012 Relief Act, the GST tax exemption
(which is also $5.25 million in 2013) is not portable.
Therefore, if a client dies without using it during his
or her lifetime or upon his or her death, it will be lost
forever and cannot be used by his or her surviving
spouse.

For example, if H dies with a $10 million estate,
and leaves everything to W outright, W can receive the
benefit of H’s $5.25 million DSUE amount for gift and
estate tax purposes (if a proper election is made); how-
ever, H’s GST tax exemption will be lost forever.? When
W dies (or when W makes gifts during her lifetime),
she will be able to give away $10.5 million free of gift
and estate tax, but only half of that amount will be free
of GST tax. This may result in GST tax payments when
the assets held by the lifetime trusts set up for her
children are distributed—either outright or in further
trust—to her grandchildren and more remote descen-
dants. If H had planned and taken advantage of his
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GST tax exemption, the couple could have ultimately
distributed twice as much wealth to their grandchildren
and more remote descendants completely free of gift,
estate, and GST tax.

2. Creditor (and Predator) Protection

One of the major motivations behind a compre-
hensive estate plan is the creditor protection for assets
held in trusts. Typically, a client with significant wealth
would create a “credit shelter trust” with his or her
spouse and descendants as discretionary sprinkle ben-
eficiaries. These assets are completely shielded from
creditors making any claims against the beneficiaries
of the trust. Upon the surviving spouse’s death, if these
assets are divided among the client’s descendants and
held in further lifetime trusts for the benefit of each
beneficiary, these assets will continue to be protected
from creditor and matrimonial claims. Moreover, these
assets are still deemed as passing from, and taking ad-
vantage of, the initial client’s gift, estate, and GST tax
exemptions, and therefore they are free of these taxes
for as long as they remain in trust.

In addition to creditors, the credit shelter trust (as
well as any other trust properly set up to take advan-
tage of asset protection), protects against marital claims
of the second spouse of the client’s surviving spouse, or
spouses of the client’s descendants. If the trusts are set
up properly they will prohibit any trustee/beneficiary
from making discretionary distributions to himself or
herself, thereby providing these descendants with an
added layer of protection. In addition to potential mat-
rimonial claims, drug, alcohol, gambling and spending
problems can create financial risks and landmines for
a beneficiary. A properly drafted discretionary trust
can provide the beneficiary with the time and support
needed to address their challenges while preserving
the trust assets.

These protections afforded to assets held in trust
can often motivate married clients to equalize their
wealth, so that they can each take advantage of their
full gift, estate and GST tax exemption amounts, fund
credit shelter trusts under each Will to the extent pos-
sible, and transfer more assets in trust for the benefit
of the surviving spouse. If the first deceased spouse
has few assets in his or her own name, the surviv-
ing spouse will not be able to set up a trust for his or
her own benefit while protecting those assets without
utilizing extremely complicated estate planning tech-
niques. It is much easier and much more economical
for married clients to equalize their wealth and create
trusts for the surviving spouse on the first deceased
spouse’s death.

It is important to note that there are ways to use
portability as part of an active estate plan. For example,
the surviving spouse could immediately create ir-
revocable inter vivos trusts using the DSUE Amount

after his or her spouse’s death to shelter the assets
properly; however, if the assets were held in the surviv-
ing spouse’s own name (and not in the first deceased
spouse’s name at his or her death), these assets would
not receive a basis step-up upon transfer to the trusts,
nor would the surviving spouse be able to continue

to enjoy the benefit of them. Another option is to cre-
ate a QTIP Trust which provides for asset protection,
while allowing the surviving spouse to inherit a DSUE
Amount.; however, QTIP Trusts are much more com-
mon when planning for couples when at least one of
the spouses is on his or her second or third marriage,
and much less common or well received when the
planning is for a couple where it is the first marriage
for both spouses. Thus, it is not advisable to recom-
mend a QTIP Trust when one can take advantage of
the DSUE Amount in the testamentary plan of the first
spouse to die, rather than trying to “sell” spouses on
QTIP trusts simply to take advantage of portability.

3.  Shelter Growth from Estate and Gift Taxes

When a testamentary credit shelter trust is funded,
and GST properly allocated, future appreciation on the
trust assets are sheltered from future estate, gift, and
GST tax. On the surviving spouse’s death, or future
beneficiary’s death, for as long as the assets are held in
trust, they will not be subject to additional estate, gift,
and GST tax. If a couple relies on portability, whether
the assets are placed into a QTIP Trust or are distrib-
uted outright to the surviving spouse, the post mortem
appreciation on those assets will be included in the sur-
viving spouse’s taxable estate at his or her death, and
subject to estate tax on all of the appreciation.

The impact of post mortem appreciation can be
mitigated if the surviving spouse immediately gifts
the property into an inter vivos irrevocable trust, us-
ing the inherited DSUE Amount. In this case, only the
appreciation, if any, in the short time between the first
spouse’s death and the gift would have been subject to
additional gift/estate tax. But the best approach would
be to establish a credit shelter trust allowing the client
to take advantage of sheltering growth while still al-
lowing the surviving spouse to enjoy the property dur-
ing his or her lifetime.

One benefit to portability in this scenario, which
is not available to those sheltering growth through the
use of a credit shelter trust, is the step-up in basis on
the death of the surviving spouse. Whether the prop-
erty is held in a QTIP trust or outright by the surviving
spouse, upon the surviving spouse’s death, the proper-
ty will receive a step-up in basis. While this is an added
benefit, the effective tax rate on long term capital gains
is less than the estate tax, so in most cases, the benefit
of the step-up in basis for income tax purposes will not
outweigh the additional federal taxes on growth now
subject to estate tax. Moreover, if the surviving spouse
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and/or the descendants do not intend to sell the prop-
erty, the step-up is significantly less important.

4, State Estate Taxes

To date, no state has enacted legislation that allows
residents to take advantage of portability on a state
level—the 2012 Relief Act only applies to federal estate
and gift tax. Thus, if a client relies on portability and
does not fund a credit shelter trust, or another trust tak-
ing advantage of the state estate tax exemption, it will
be lost forever. Proponents of portability as an active
planning tool may claim that state estate tax can actu-
ally be avoided under portability because the surviving
spouse could make a gift of up to $10.5 million in his or
her lifetime, free of state estate tax (unless the client is
a Connecticut resident or the gift is of Connecticut real
and tangible personal property, as Connecticut is the
only state in the country that imposes a state gift tax);
however, this point is not well taken.

If clients have sufficient assets to make large gifts
to take advantage of the federal gift tax exemption
available during their lifetimes, lifetime gifts can help
to minimize state estate tax due. Again, portability here
can be used as a failsafe, but a client who was not mo-
tivated to engage in gifting before the loss of a spouse
may be even less motivated to begin gifting immedi-
ately after the death of their spouse. Moreover, the sur-
viving spouse would not be able to enjoy any property
he or she gifts away to take advantage of the DSUE
Amount he or she inherited.

5. Management

Creating trusts under the will of the first deceased
spouse allows clients to establish a management struc-
ture with which they are comfortable by appointing fi-
duciaries to serve as trustees who can properly manage
the assets. These trustees’ duties will not only include
making investment decisions and/or hiring invest-
ment professionals, but also making decisions regard-
ing distributions. A well-chosen fiduciary can become
a trusted advisor to a surviving spouse. Relying on
portability can leave the survivor the unfamiliar task of
managing significant assets. Having this management
structure in place can provide a valuable asset manage-
ment system, which can also protect the survivor in the
event of future incapacity. This form of asset protection
planning reduces the need for future property guard-
ianship proceedings, and reduces the risk of financial
exploitation. Setting up trusts and establishing a man-
agement team under the first deceased spouse’s will or
inter vivos trust greatly reduces these risks, while al-
lowing for seamless and prudent asset management.

Conclusion

It is extremely helpful for clients and estate plan-
ning attorneys alike that TRA 2010 and the 2012 Relief
Act established portability and made it permanent.
Portability allows clients who did not set up a proper
estate plan to engage in post mortem estate tax plan-
ning without completely losing the DSUE Amount of
the predeceased spouse. There can be many consider-
ations that go into clients thinking why they may or
may not be willing to “equalize” the ownership of as-
sets between a husband and wife, and whether they are
comfortable setting up trusts or are adverse to them. It
is important that estate planners advise clients of the
reasons and benefits of creating and implementing a
comprehensive estate plan. It is important that we edu-
cate the public and dispel the notion that portability
dispenses with the need for comprehensive and proac-
tive estate planning.

Endnotes

TRA 2010 Title I11 Section 303 (amending 26 U.S.C. § 2010(c)
effective January 1, 2011).

2. 2012 Relief Act Title | Section 101(a) (extending TRA 2010,
including Title 111, Section 303, effective January 1, 2013).

3. We have determined this amount by multiplying the $5,250,000
DSUE Amount by the top marginal estate and gift tax rate of
40%. This calculation results in the sum of $2,100,000 and is
the maximum amount one could save by “inheriting” a $5.25
million DSUE Amount. Depending on the surviving spouse’s
assets, however, the actual amount saved by the surviving
spouse’s estate due to inheriting a DSUE Amount could be
anywhere from $0 to $2.1 million.

4. Depending on W'’s assets at her death, the additional DSUE
Amount could save her estate anywhere between $0 to a
maximum of $900,000 based on the same calculation using the
top marginal rate of 40%.

5. It is unclear whether Section 9100 relief is available for a
missed election. 26 U.S.C. § 2010(c)(5)(A) (“No election may be
made under this subparagraph if such return is filed after the
time prescribed by law (including extensions) for filing such
return”).

6. W will be left with $5.25 million in exemption rather than $7.5
million.
7. 26 U.S.C. §2010(c(5)(B).

8. Depending on the terms of the Will, the Wife may be able to
disclaim assets in order to allow H’s estate to take advantage of
H’s available GST exemption as well.

Philip J. Michaels is a partner of Fulbright & Ja-
worski, a member firm in Norton Rose Fulbright, in
New York, and a member of the American College of
Trust and Estate Counsel (ACTEC). Brian G. Smith is
an associate with the firm’s New York office.
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The Pros and Cons of Establishing a Not-for-Profit
Corporation Versus a Charitable Trust in New York

By Andrew S. Katzenberg

High net worth clients often have philanthropic
desires and objectives, and one method to achieve these
goals is to establish a private charity, also known as a
private foundation. Instead of giving to a public char-
ity, clients can establish their own private foundation.
Foundations provide several advantages that clients
may not have considered when deciding to make chari-
table gifts.

First, most gifts to a private foundation will be tax
deductible to a similar extent as gifts to a public char-
ity.! This allows the client to make larger current gifts
which result in a larger tax deduction, even though he
or she does not plan on distributing those funds in that
same year to other charities. In other words, clients can
take a deduction up front and make distributions to
the client’s preferred charities over time. Second, the
client can be a director or trustee and/or can appoint
directors and trustees, giving him or her control over
the foundation’s investments and charitable grants.
Third, family members can participate in the founda-
tion, which can be used to educate younger generations
about the importance and benefits of philanthropy.
Finally, a client can secure his or her legacy through the
benevolent acts of the foundation for decades after the
client’s death.

Once a client has decided to create a foundation, it
then falls to the attorney to recommend which type of
entity to establish based on the client’s objectives. This
article will focus on the advantages and disadvantages
of establishing not-for-profit corporations and chari-
table trusts in New York.

I.  Not-for-Profit Corporations

Not-for-Profit Corporations, also known as chari-
table corporations, can be formed under New York’s
Not-for-Profit Corporations Law (NPCL).2 To qualify as
a Not-for-Profit Corporation, a corporation must meet
specific and rigid requirements,® including, but not lim-
ited to, the following.

Like all New York corporations, it must file for
incorporation with the New York State Department
of State.* The certificate of incorporation must state
the specific purpose or purposes for its creation.® The
purpose cannot be too vague or broad® such as using
Section 501(c)(3)’s tax exempt purpose language’ alone
as the description of the purposes.® The purpose or
purposes article should identify (i) what the corpora-
tion intends to accomplish, (ii) who will benefit and (iii)
how it will accomplish its purposes.®

A corporation is also required to have a minimum
of three directors.’® The directors’ names and addresses
need to be listed in the certificate of incorporation.tt

The name of the corporation usually must include
the word “corporation,” “incorporated,” “limited,” or
their abbreviations to identify the corporate nature of
the entity.’2 There are several exceptions to this rule,
but they are limited in focus.'® One exception to the
name requirement is for corporations that are created
solely for charitable or religious purposes.* However,
if the purpose article includes any other purposes, then
it is not exempt and must use one of the identifying
words or abbreviations in its name. For instance if the
corporation had both charitable and educational pur-
poses, it would not qualify for the exception.'®> How-
ever, a corporation could request permission from New
York’s Department of State to do business under an
“assumed name,” rather than its legal name.'®

Foundations with certain purposes, such as educa-
tion or operation of hospital or health services, are also
required to obtain consent from other corresponding
governmental agencies or offices to qualify for incorpo-
ration (i.e., Department of Education and Department
of Health respectively).!” Foundations with purposes
that include business purposes must include an addi-
tional statement explaining the public and quasi-public
objectives its business purpose will achieve.!®

One cannot avoid New York’s difficult incorpora-
tion laws by incorporating in another jurisdiction such
as Delaware. These charitable corporations are consid-
ered foreign charitable corporations®® and are required
to file an “application for authority” with New York’s
Department of State if they intend to “conduct busi-
ness”2% in New York.2! Though a foreign charitable cor-
poration does not have to satisfy as many requirements
as a charitable corporation incorporated in New York,
it must still define the specific purposes of the chari-
table corporation in the application for authority.?2

[I.  Charitable Trusts

Charitable trusts are governed under Article 8 of
New York’s Estate, Powers & Trusts Law (EPTL).?® The
statutes governing charitable trusts are not as rigid as
the Not-for-Profit Corporations Law.

When establishing a charitable trust under New
York law, one should follow the same rules as creat-
ing any other lifetime trust, which merely requires the
signatures of the creator and one of the trustees, all of
which are witnessed by two individuals or notarized.?*
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A bigger advantage of a charitable trust is that
a trust does not need to have as specific a charitable
purpose(s) as a charitable corporation.?® This means the
trust can have several broad charitable purposes (e.g.,
religious, charitable, educational, or benevolent pur-
poses) and could use Section 501(c)(3)’s tax exempt lan-
guage alone as the description of the purposes. This is
helpful when a client does not have a specific purpose
in mind or has multiple purposes in mind.

Further, a trust only needs one trustee instead of
three directors,?® and a trust can always allow for addi-
tional trustees to be appointed at a later date.?” A client
may not have three people he or she wants to manage
the charity, and this would simplify the initial decision.

There are no requirements for a trust’s name. It can
be called the “John Doe Foundation,” the “Lucky Day
Trust,” or any other name a client cares to use. It also
does not need consent of any New York governmental
agency to be established such as the Department of
Education or the Department of Health (except it must
register with the New York Charities Bureau the same
as a charitable corporation?®).

Another advantage of a charitable trust is that the
creator can make the purposes irrevocable whereas a
charitable corporation’s certificate of incorporation can
always be amended by the board of directors.?° If the
purpose of the charitable trust becomes impractical
after the creator’s death, the trustee may petition the
court to change the specific purpose to accomplish the
general purpose of the trust.3°

Despite these advantages, the scale is not com-
pletely tipped in favor of charitable trusts over chari-
table corporations. First, under New York’s Surrogate’s
Court Procedure Act, trustee compensation is limited to
six percent (6%) of income and none of the principal of
the trust.3! Directors of corporations, on the other hand,
are limited to “reasonable compensation” without any
firm caps.3?

Second, charitable trusts can be subject to higher
taxes than charitable corporations. “Unrelated business
taxable income” (UBTI) is subject to tax at the normal
tax rates for corporations and trusts.3® A trust’s high-
est tax rate is 39.6% and reaches this amount at $11,950
(adjusted for inflation) of UBTI%* whereas a corpora-
tion’s highest bracket is 35%,% which takes effect at $10
million of UBTI.%6

[ll. Liability of Directors and Trustees

The biggest disadvantage of a charitable trust is
that the trustee is exposed to greater personal liability
then a corporate director. Directors and officers of cor-
porations owe a duty of care,®” loyalty and obedience®®
to the corporation, which opens them up to personal

liability. However, there are specific laws that protect
directors and officers of charitable corporations from
liability, such as mandatory indemnification,* in ad-
dition to broader indemnification that may be granted
or authorized by the certificate of incorporation or
by-laws.*® Directors and officers are also protected by
the business judgment rule, which protects them from
liability as long as their actions are “taken in good faith
and in the exercise of honest judgment in the lawful
and legitimate furtherance of corporate purposes.”*!

Directors may also delegate investment authority
to officers or employees without being held liable for
those individuals’ actions.*? Essentially, the directors
can insulate themselves from liability on investment
decisions by delegating authority.

On the other hand, trustees have a fiduciary duty
to exercise reasonable care, diligence and prudence.®
This is analogous to a corporation’s director’s duty of
care. Additionally, trustees’ investment and manage-
ment actions are also governed by the Prudent Investor
Rule, which does not apply to directors, resulting in a
higher fiduciary duty.* Under this rule, the trustees’
investment and management actions are judged based
on all circumstances and facts at the time of their deci-
sions to determine if they acted in accord with a pru-
dent investor.*

Though the Prudent Investor Rule allows for the
delegation of investment authority by the trustee, the
trustee must exercise “care, skill and caution” in such
delegation and must periodically review delegee’s ex-
ercise of authority.* In addition, the trustee may still be
liable for negligent acts of the delegee, unlike a corpo-
rate director.*’

As mentioned above, the NPCL specifically pro-
tects the acts of the directors and officers, whereas the
EPTL is silent on the issue.*® The trustee is also not pro-
tected by the business judgment rule.*® However, the
flexibility of the trust instrument allows one to build
in limited liability and indemnification for the trustee,
though not to the same extent as provided to directors
and officers.

IV. Conclusion

Charitable trusts are easy to form in New York and
are amenable to expanded charitable purposes, while
charitable corporations provide greater protection from
liability for their directors and officers and lower taxes
on UBTI. Greater protection from liability in itself does
not further the client’s charitable goals; this is merely
an ancillary benefit for the individuals managing the
charitable organization.

Therefore, when initially setting up a charitable
organization in New York for high net worth clients, a
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charitable trust is normally the best starting point. As
your client’s foundation grows and his or her objectives
become clearer, he or she can always create a charitable
corporation at a later point to receive the funds of the
charitable trust. This strategy will allow the foundation
to get up and running sooner while providing the addi-
tional benefits of a corprate structure in the future.

Endnotes

1.  The maximum amount of gifts to a public charity that may be
deducted in a year is 50% of one’s adjusted gross income, and
this amount is further reduced to 30% for appreciated property.
The maximum amount of gifts to a private foundation that may
be deducted in a year is 30% of one’s adjusted gross income,
and this amount is further reduced to 20% for appreciated
property, though gifts made to private operating foundations
and, in rare cases, private foundations can qualify for a
deduction amount of up to 50% of one’s adjusted gross income.
IRC 170(b) (2013); see also I.R.S., Publication 526: Charitable
Contributions 13-14 (Jan. 18, 2013), available at http://www.irs.
gov/pub/irs-pdf/p526.pdf (last visited July 29, 2013).

2. N.Y. Not-for-Profit Corporations Law § 402(a)(2) (NPCL).

3. NPCL § 402(a) (listing several requirements for the
corporation’s certificate of incorporation).

4. NPCL § 403 (“Upon the filing of the certificate of incorporation
by the department of state, the corporate existence shall
begin, and such certificate shall be conclusive evidence that
all conditions precedent have been fulfilled and that the
corporation has been formed under this chapter...”).

5. NPCL § 402(a)(2); see also NPCL § 201 (establishing the
purposes for which a corporation may be formed under the
NPCL).

6.  See Inre Council for Small Bus., Inc., 155 N.Y.S.2d 530, 530 (Sup.
Ct., Kings Co. 1956) (denying an application for incorporation
because “[t]he purposes outlined in the proposed certificate of
incorporation are too generalized and vague”™). See also, In re
Aid Found., Inc., 27 Misc. 2d 314, 315, 210 N.Y.S.2d 165, 167 (Sup.
Ct., Kings Co. 1960) (denying application for incorporation of a
corporation, which claimed “exclusively charitable” purposes,
but provided only “vague” and “unclear” description of the
charity’s scope and proposed activities). If a certificate of
incorporation does not specify the charitable organization’s
purpose(s), it will not qualify as a Not-for-Profit Corporation.

7. “[O]lrganized and operated exclusively for religious, charitable,
scientific, testing for public safety, literary, or educational
purposes, or to foster national or international amateur
sports competition (but only if no part of its activities involve
the provision of athletic facilities or equipment), or for the
prevention of cruelty to children or animals.” IRC § 501(c)(3).

8. See N.Y. Dep’t oF STATE, Not-for-Profit Incorporation Guide
(January 2012), available at http://www.dos.ny.gov/forms/
corporations/1511-f-1_instructions.pdf (last visited September
16, 2013).

9. Id.
10.  NPCL § 702(a).

11.  NPCL 8§ 402(a)(4). However, type D corporations need not list
names and addresses of initial directors. Id.

12.  NPCL § 301(a)(1). Abbreviations include “Inc.,” “Corp.,” or
“Ltd.”

13.  Acorporation falls within the exception if (i) it is formed for
charitable or religious purposes, (ii) it is formed for purposes
that require approval by the commissioner of social services or
the public health and health planning council, or (iii) it is a bar
association. NPCL § 301(a)(1).

14.
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22.
23.

24.

25.

26.

27.

28.
29.
30.
3L
32.
33.
34,
35.

36.
37.

NPCL § 301(a)(1).

See NPCL § 301(a)(1) (failing to exempt corporations with
educational purposes from the name requirement).

N.Y. General Business Law § 130 (GBL). For the link to
Department of State, see N.Y. DerP’T oF STATE, Div. oF CORPs.,
STATE RECORDS & UCC, Certificate of Assumed Name, http://
www.dos.ny.gov/corps/assdnmins.html (last visited July 29,
2013) (providing instructions for how to file a certificate for
assumed name with the Department of State).

NPCL § 404. Some of the agencies whose consent is required
include Office of the Attorney General, Office of Children

& Family Services, Department of Health, Department of
Education, Office of Mental Health and Office of Alcoholism
and Substance Abuse Services. Id.

NPCL § 402(a)(2).
NPCL § 102(a)(7).

See N.Y. DeP’T oF STATE, “Doing Business” In New York: An
Introduction To Qualification General Guidelines (February 2000),
available at http://www.dos.ny.gov/cnsl/do_bus.html (last
visited October 6, 2013). It is not entirely clear what constitutes
doing business in New York but NPCL § 1301 does have a
nonexclusive list of acts which do not constitute doing business
in New York such as maintaining bank accounts or granting
funds.

NPCL Article 13. For the link to Department of State, see

N.Y. DerP’T OF STATE, Div. oF Corps., STATE RECORDS & UCC,
Application for Authority, http://www.dos.ny.gov/forms/
corporations/1555-f-1-a.pdf (last visited October 10, 2013).

NPCL § 1304.

The provisions under EPTL Article 7 governing trusts should
also be considered when dealing with a charitable trust and
should be used when the provisions of EPTL Article 8 do not
provide guidance. See generally EPTL 7-1.1-7-8.1.

EPTL 7-1.17(a). This Section refers to “every lifetime trust,”
which would include charitable lifetime trusts, since they are
not excluded from the definition of lifetime trust under EPTL
1-2.20. However, prior to 1997, there was no formal requirement
for the execution of lifetime trusts (except for pour-over trusts).
Turano, McKinney’s Practice Commentary, EPTL 7-1.17 (2012).

Cf. NPCL § 201 (requiring not-for-profit corporations to specify
a charitable purpose, unlike trusts).

Compare EPTL 7-1.17(a) (providing that trust must be executed
“by at least one trustee”), with NPCL § 702(a) (“The number
of directors constituting the entire board shall be not less than
three.”).

See EPTL 7-1.17(b) (outlining the requirements governing
amendments to a trust).

EPTL 8-1.4.

NPCL § 801.

EPTL 8-1.1(c).

N.Y. Surrogate’s Court Procedure Act 2309(5) (SCPA).
26 C.F.R. § 53.4958-4(b).

IRC § 511(a)(2) and (b)(2).

IRC 8§ 1(e).

However, any amount UBTI between $100,000 and $335,000 is
taxed at a 39% rate and any amount UBTI between $15,000,000
and $18,333,333 is taxed at a 38% rate. IRC § 11(b)(1)(D). See
also, Form 1120 Instructions for 2012 page 17, available at http://
www.irs.gov/pub/irs-pdf/i1120.pdf (last visited October 8,
2013).

IRC § 11.
NPCL § 717.

18 NYSBA Trusts and Estates Law Section Newsletter | Winter 2013 | Vol. 46 | No. 4



38. See N.Y. DEP'T oF STATE, CHARITIES BUREAU, The Regulatory Role of 44, EPTL11-2.3.
the Attorney General’s Charities Bureau 4 (July 15, 2003), available 45. EPTL 11-2.3(b)(2
at http://www.courts.state.ny.us/reporter/webdocs/role.pdf ' 30D

(last visited July 29, 2013); see also Manhattan Eye, Ear & Throat 46.  EPTL 11-2.3(c)(1).
Hosp. v. Spitzer, 186 Misc. 2d 126, 152, 715 N.Y.S.2d 575 (Sup. 47.  See In re HSBC Bank USA, N.A., 30 Misc. 3d 1201(A), 958
Ct., New York Co. 1999). N.Y.S.2d 646 (Sur. Ct., Erie Co. 2010), aff’d as modified, 96
39. NPCL § 723(a). Indemnification is mandatory if a director is A.D.3d 1655, 947 N.Y.S.2d 288 (4th Dep’t 2012) (finding a
successful on the merits of a case. Id. trustee negligent for purchasing “improper” investments at the
directi f -trustee).
40. NPCL § 721 (providing that the indemnification and irection of a non-trustee) )
advancement of expenses under the NPCL are non-exclusive 48.  Compare NPCL § 723(a), and NPCL § 721, with EPTL 11-1.7.
remedies). 49.  See In re Estate of Schulman, 165 A.D.2d 499, 502, 568 N.Y.S.2d
41.  Consumers Union of US, Inc. v. States, 5 N.Y.3d 327, 360, 806 660, 662 (3d Dep’t 1991) (holding that trustee standards, not the
N.Y.S.2d 99, 118, 840 N.E.2d 68, 87 (2005) (suggesting that the business judgment rule, applied to the trustee).
business judgment rule would operate in a nonprofit context
as Weg to bar li!*d'c'ab' '“_qu'rydwhe!‘ 9;’00' fg't_*: and Jgdgmeqtl Andrew S. Katzenberg is an associate at Kirkland
is used in making a business decision); see Spitzer v. Grasso, . . .
N.Y.3d 64, 71, 862 N.Y.S.2d 828, 832, 893 N.E.2d 105, 109 (2008); & Ellis, LLP !n the New Yor|_< office in the Trusts and
Macnish-Lenox v. Simpson, 17 Misc. 3d 1118(A), 851 N.Y.S.2d 64, Estates practice group focusing on wealth preserva-
*12-15 (Sup. Ct., Kings Co. 2007). tion, estate and trust administration, charitable orga-
42.  NPCL § 514. The directors must exercise the standard of care nizations and charitable giving.
required under NPCL § 717 when delegating investment . ] i
authority. NPCL § 514(b). Special thanks to David A. Handler, P.C. of Kirk-
43. EPTL 11-1.7 (providing that it is contrary to public policy to Iand_& Ellis, LLP f'ind Alex Cros_s (Sl_JmmeI’ aSSO_C"_ite)
limit a fiduciary’s liability for “failure to exercise reasonable of Kirkland & Ellis, LLP for reviewing and assisting
care, diligence and prudence”). with this article.
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Surrogate’s Court Implications of Statutory Dissolution
and Common Law Equitable Corporate Dissolution

By Gary E. Bashian

Family quarrels are bitter things. They don’t go according to any rules. They’re not like aches or wounds,
they’re more like splits in the skin that won’t heal because there’s not enough material.

Despite the countless
proverbs, anecdotes, and tall
tales about the dangers of
mixing family and business,
it should come as no surprise
that closely held family cor-
porations still make up one

of the most commonplace
business models in America
today—and for good reason.
The idea that members of a
family with a common, or
complimentary, skill set can
join forces to not only make their fortune, but to build a
better future for themselves and their children is an in-
tegral part of the American dream. In fact, much of the
creation of the post-World War 11, modern, middle-class
economy can be best understood by listening to stories
of the once young entrepreneurs who sat long into the
night at a kitchen table with their fathers, mothers,
brothers, sisters, and cousins, and built the businesses
that they still own and work to this day.

However, as all attorneys know far too well, even
the best laid plans, noblest of intentions, and unshake-
able relationships, can not only deteriorate, but explode
given the right—or perhaps wrong—set of circum-
stances.

Far from immune to this problem, which all busi-
nesses face to one degree or another, closely held family
corporations tend to be more susceptible to the types
of internal struggles that can cripple a company, and
potentially destroy what its founders worked so hard to
create.

In most cases, these latent, sometimes overt, ten-
sions and competing interests erupt with exceptional
force when a closely held family corporation suffers
the death of a family member whose testamentary plan
results in a “shake-up” in ownership by the passing of
business interests to one or more children. Usually, such
a “shake-up” occurs when a last surviving parent dies,
and the surviving children and/or extended family
included in the decedent’s testamentary plan find them-
selves as new, or newly empowered, shareholders.

Some beneficiaries might suddenly find themselves
majority or super-majority stockholders in the family
company. Typically, these beneficiaries will ensure that

—F. Scott Fitzgerald

they enjoy all of the benefits their majority ownership
affords. They will not only have a controlling interest

in the company, managing its day-to-day operations

as they see fit, but often will be elected (if they do not
hold the position(s) already) as officers, directors, and/
or board members—further and formally solidifying
their authority. Notwithstanding the managerial powers
that positions such as these impart (not least of which
include the power to rubber stamp one’s own busi-
ness plans, declare dividends, hire and fire, etc.), over-
whelmingly these positions also carry with them a vari-
ety of perquisites—such as company-financed vehicles,
expense accounts, bonuses, memberships, extended
health benefits, retirement packages, and the like.

Conversely, other beneficiaries might not be so
lucky, becoming or remaining minority shareholders
under the decedent’s testamentary plan, and left to
wonder what benefits they can expect from their minor-
ity interest. Indeed, minority shareholders may find
themselves owners of stock in a profitable company, but
without any return from their interests, unable to sell
their shares to an outside investor, and faced with pal-
try offers from the majority shareholders who shrewdly
refuse to offer even book value for the stock, knowing
that the minority shareholder can realistically sell to no
one else.

Friction between shareholders, officers, and direc-
tors in any corporation is an all too common problem.
However, when there are the added elements of family
dynamics coupled with an imbalance in the powers af-
forded the family members by virtue of their ownership
interests and roles in the company, the situation can
deteriorate quickly, and result in a fallout that causes
suffering to the individuals involved, and the company
itself.

Where there are family members vested with cor-
porate power, and others left powerless, the result is
almost always exacerbated tensions between the benefi-
ciary shareholders. In these situations, minority share-
holders will often approach counsel with a multitude
of questions about their newfound status, and what op-
tions they have for becoming involved in the company.
Often they will ask whether they can force a dividend,;
be able to obtain employment with the company for
themselves, their spouses, and/or their children; have
any say in how the company is operated; or whether
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they can even sell their stock—specifically wanting to
find out what their ownership interest means for them
in terms of “dollars and cents.” The answers to these
questions will of course depend on the operational na-
ture of the company itself, and how the majority treats
the minority owners; but in most cases, the minority is
less than pleased with the actions of the majority.

That being said, minority shareholders, especially
those with non-voting stock interests, do have a few op-
tions if they have been summarily “frozen out” by the
majority and rendered powerless—even though their
stock ownership grants them few, or none, of the rights
and benefits they might expect.

Critically, no matter how powerful or entrenched
the majority shareholders, by virtue of their ownership
interests gained by inheritance or otherwise, if they are
officers, directors, board members, or simply the con-
trolling interest of the company, they owe an unwav-
ering fiduciary duty to the corporation itself, and by
extension, to the minority shareholders. This fiduciary
duty requires that they “treat all shareholders fairly and
equally...preserve corporate assets, and...fulfill their
responsibilities of corporate management with ‘scrupu-
lous good faith.”?

Indeed, much like the duties of a fiduciary to a
Trust and/or an Estate (and probably in contradiction
to much of the public’s perception of corporate gover-
nance), one of the fundamental principles of corporate
law is that the management owes an absolute fiduciary
duty of loyalty to the corporation.

Perhaps the most fundamental part of this duty is
to ensure the rights of the minority, and to take no ac-
tion that will directly or indirectly harm them or the
company. In practical terms, this means that the major-
ity must not only abstain from illegal or fraudulent
acts,? but avoid “oppressive conduct” that would deny
the minority shareholders some return on their owner-
ship interest; not just any return, but one that is in line
with the minority shareholders’ (objectively) reasonable
expectations of what that ownership interest should
convey under the circumstances.?

Where the majority wrongfully and intentionally
denies the minority this return; engages in fraudulent,
illegal, or “oppressive acts”; perpetuates the corpora-
tion’s existence for their own benefit; engages in the
looting of corporate assets; artificially depress the value
of the company; and/or engages in gross mismanage-
ment of the company, their fiduciary duty is deemed
breached, and the minority is empowered to seek the
judicial dissolution of the company in order to secure
their rights, and preserve their investment.*

Depending on their status, minority shareholders in
New York can petition for a judicial dissolution by one
of two means: (i) pursuant to statute under Business

Corporations Law (“BCL”) § 1104-a, or, (ii) under the
common law.®

As implied above, a closely held corporation is just
that, an entity that is owned and operated by a close
knit group, usually family members, who have a com-
mon interest and purpose for the company, and where
the majority shareholders are also the corporate officers
and/or board members. Almost invariably, this leads
to a concentration of power and decision making in the
hands of a very few, and often to the detriment of the
minority interests.

In practical terms, minority shareholders can be
owners of a company in name alone as they frequently
will have no voting rights; not be issued a dividend,;
have no opportunity to become an employee, manager,
and/or officer; and are treated with little more than
disdain by those in the majority. Meanwhile, the major-
ity shareholder/officers of these companies frequently
take full advantage of the benefits of their position, i.e.,
determining the terms of their own compensation; is-
suing themselves bonuses independent of corporate
performance or profitability; granting themselves and
immediate family extended health care benefits and
many expense-related perquisites; granting themselves
bonuses at will each year; having employment agree-
ments providing for them and their spouses for years
and years guaranteeing them future earnings; and us-
ing their powers to hire, fire, and hand-select members
of the board and employees loyal to them.

Such actions can lead directly to the artificial de-
valuation of the company as a whole. The operational
and investment capital available will be periodically
depleted for the benefit of the majority, which in turn
limits both financial and market growth and causes
direct harm to the corporation and thus, the minority
shareholders who receive no benefits. Such corporate
devaluation and other such self-dealing that lead to the
dilution of corporate funds and/or opportunity by the
majority are firm grounds upon which to build a case
seeking dissolution.

Although there is no established or bright line test
to determine if judicial dissolution is appropriate, the
courts have found that the following types of manage-
ment practices can constitute a breach of fiduciary duty
which will allow a judicial dissolution suit to proceed:

= where the majority has engaged in illegal or
fraudulent actions;

= where the majority has carried on the company
for the purpose of enriching themselves at the ex-
pense of the minority and/or the corporation;

= where the majority has engaged in self-dealing
and/or waste, including excessive compensation
and perquisites, conversion and/or looting of
corporate assets, and/or causing the loss of cor-
porate opportunity;
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= where the majority has attempted to force the ma-
jority to sell their shares to them for below their
reasonable value, especially where there is an in-
tentional deflation or impairment of the stock for
this purpose; and/or

= where the majority have prevented the minority
from engaging in business activities, effectively
freezing them out.

Although the grounds upon which judicial dissolu-
tion can be based are almost identical in either a BCL §
1104-a or common law proceeding for dissolution, the
requirements of standing remain an important distinc-
tion. BCL § 1104-a proceedings are restricted to minority
shareholders who own at least a 20% voting interest in
all outstanding shares in the corporation. Unfortunately,
at least for plaintiffs, more often than not this statutory
requirement of 20% voting shares precludes them from
bringing suit under the BCL.

However, at common law, an action for corporate
dissolution still empowers a minority shareholder,
regardless of percentage or voting interest in the com-
pany, to seek judicial dissolution on equitable grounds
where the following can be established: (1) the majority
has engaged in a “palpable breach of their fiduciary
duties to the corporation” and/or (2) there has been
“oppressive conduct” toward the minority, such as that
listed above. While dissolution of a corporation on com-
mon law grounds is not frequently used or reported,
courts have made clear that their equitable authority
to force the breakup of a company is only warranted
where the majority shareholder/officers are found to
have breached their fiduciary duties to the minority.
Given the common status of an estate beneficiary as a
minority shareholder, a judicial dissolution proceeding
at common law is often the only course available given
the limited ownership interest.

Although dissolution may seem an extreme form of
recourse to protect a minority interest, it is the only real-
istic way a minority shareholder may obtain a return on
that interest. Minority shareholders cannot sell their in-
terests on the open market for a reasonable return, they
have no input in the manner in which the company can
or will compensate them for their interest, and they
are forced to silently watch as the majority continues
to abuse corporate powers at the minority’s expense.
Short of forcing the break-up of the company, liquidat-
ing its assets, and redeeming their stock based on the
liquidated value, minority stockholders really have no
other option when confronted with an unreasonable
and unyielding majority. This is especially so where
one is made a shareholder by virtue of a bequest from
a testamentary plan, as the majority, entrenched or not,
frequently ignores the rights of the minority if they feel
that a shareholder has not “earned” the right to have
input in the way the company should be managed; be-
lieve that the shareholder does not have a truly vested

interest in the company; or for reasons of personal ani-
mosity unrelated to the company itself, deny the minor-
ity shareholder his rights.

Helping clients obtain the best results possible is
rarely easy, and often involves finding solutions in un-
expected ways, up to and including the breakup of a
company. Our firm has counseled clients in both the mi-
nority and the majority regarding matters such as these.

It is seldom an easy decision to enter into any litiga-
tion, certainly where the dismantling of a family com-
pany may be the result absent a settlement. Nonethe-
less, counsel to beneficiary shareholders should never
disregard judicial dissolution as an option. It can be
used as a powerful means of enforcing a client’s rights,
especially when there is no alternative. In situations
where majority shareholders have been entrenched for
years, have taken more and more of the net corporate
income and have likely grown greedy and exercised
“oppressive conduct,” statutory or equitable dissolution
is warranted. All too often when the founders of the
business have passed away, the majority’s impulse for
greed takes over, and the minority has no other choice
except to litigate.

Endnotes

1. Matter of Kemp, 64 N.Y.2d 63, 484 N.Y.S.2d 789 (1984).

2. Seegenerally In re Parveen, 259 A.D.2d 389, 687 N.Y.S.2d 90 (1st
Dep’t 1999).

3. See generally Brickman v. Brickman, 253 A.D.2d 812, 677 N.Y.S.2d
600 (2d Dep’t 1998); In re Quail Aero Service, Inc. 300 A.D.2d 800,
755 N.Y.S.2d 103 (3d Dep’t 2002).

4. Often these same set of circumstances afford the shareholders
the right to bring a concurrent Corporate Derivative Action as
well on behalf of the company, but such an action is outside the
scope of this article.

5. The authoritative cases on corporate Dissolution at Common
Law in New York include: Liebert v. Clapp, 13 N.Y.2d 313, 247
N.Y.S.2d 102 (1963); Matter of Kemp supra.; Kruger v. Gerth 22
A.D.2d 916, 255 N.Y.S.2d 498 (2d Dep’t 1964); Fontheim v. Walker
282 A.D. 373, 122 N.Y.S.2d 642 (1st Dep’t 1953); Lewis v. Jones 107
A.D.2d 931, 483 N.V.S.2d 868 (3d Dep’t 1985).

Gary E. Bashian is a partner in the law firm of
Bashian & Farber, LLP with offices in White Plains,
New York and Greenwich, Connecticut. Mr. Bashian
is a past President of the Westchester County Bar As-
sociation, is presently on the Executive Committee of
the New York State Bar Association’s Trust and Estates
Law Section, is a past Chair of the Westchester County
Bar Association’s Trusts & Estates Section, past Chair
of the Westchester County Bar Association’s Tax Sec-
tion, and a member of the New York State Bar As-
sociation’s Commercial and Federal Litigation Section.

Mr. Bashian gratefully acknowledges the contri-
butions of Andrew Frisenda, an associate at Bashian
& Farber, LLP, for his assistance in the composition of
this article.

22 NYSBA Trusts and Estates Law Section Newsletter | Winter 2013 | Vol. 46 | No. 4



Cooperative Housing Corporations—Ownership by
Trusts: A Retrospective and a Forecast

By Anita Rosenbloom and Eva Talel

Every decade or so, we
write an article discussing
trends in trust ownership
of cooperative apartments.!
Trends are largely driven by
changes (or feared ones) in
the Federal estate, gift and
generation-skipping tax
laws. This article therefore
addresses recent changes in
the Federal estate, gift and
generation-skipping taxes
and their impact on requests
to transfer ownership of
cooperative apartments to a variety of estate plan-
ning trust vehicles, as well as how cooperative hous-
ing boards evaluate such requests. We hope that our
insights will be helpful to both counsel to cooperative
housing corporations and individual shareholders, and
will facilitate such requests to symbiotically achieve
the apartment owner’s personal estate planning objec-
tives while protecting the integrity of the cooperative
housing corporation and its fiduciary obligations to all
shareholders.

Anita Rosenbloom

Overview of Changes in the Federal, Estate,
Gift and Generation-Skipping Taxes

Our last article was written shortly after passage of
the Economic Growth and Tax Relief Reconciliation Act
of 2001 (“EGTRRA”),2 when we noted an increase in
the number of such transfer requests and forecast that
the trend would continue. While we were correct in our
forecast that there would be a steady increase in such
requests under EGTRRA, what we did not fully predict
was the magnitude of requests that would occur in
2011 and 2012 due to the fiscal cliff drama in Washing-
ton and dramatic shifts in the Federal estate, gift and
generation-skipping tax laws.

Under EGTRRA, substantial increases in the Fed-
eral estate and generation-skipping (“GST”) exemp-
tions were phased in from 2002 until 2009, when they
reached the $3,500,000 level. On January 1, 2002, the
gift tax exemption increased to $1 million but remained
frozen at that level. In 2010, the unthinkable happened
when Congress failed to act and the sunset provisions
of EGTRRA actually kicked in and the Federal estate
and GST taxes were temporarily repealed in 2010. But
the gift tax remained hale and hearty with a $1 million
exemption and a 35% Federal tax rate.

On December 17, 2010,
President Obama signed into
law the Tax Relief, Unem-
ployment Insurance Reautho-
rization, and Job Creation Act
of 2010 (the “2010 Tax Relief
Act”)® uniformly increasing
the exemption amounts for
| Federal gift, estate and GST

B | taxes to $5 million as of Janu-
ary 1, 2011 and decreasing
all transfer tax rates to 35%.
A surprising feature of the
Act was the unification of the
Federal estate and gift tax systems, with the gift tax ex-
emption jumping from $1 million to $5 million. Essen-
tially, the 2010 Act opened the floodgates on January 1,
2011 for wealthy couples to gift up to $10 million free
of transfer taxes.

Eva Talel

The exemptions for all three taxes—estate, gift and
GST tax—were subject to further adjustments for infla-
tion so that on January 1, 2012, the exemptions rose to
$5,120,000 and the combined exemptions for a married
couple became $10,240,000.

Unfortunately, to add further to the fiscal cliff dra-
ma, the 2010 Tax Relief Act had its own sunset provi-
sions and on January 1, 2013, the Federal estate and gift
tax exemptions were scheduled to drop to $1 million
($1,430,000 for the GST exemption) and the transfer
rates were to skyrocket to 55%. It was this threat of a
dramatic drop in the estate, gift and GST tax exemp-
tions and spike in the transfer tax rates that fueled
the flood of requests received by cooperative housing
corporations for permission to transfer apartments to
a variety of trusts before December 31, 2012, when the
gates might close and eclipse the opportunity to make
such transfers without the payment of transfer taxes.
While there was a notable increase in such requests
throughout 2011 and 2012, there was an avalanche of
requests in November and December of 2012, when
Congress came dangerously close to failing to act once
again. Managing agents received requests down to the
last few weeks in December, imploring cooperative
housing corporations to consummate such transfers
before January 1, 2013.

With 20/20 hindsight, we now know that on Janu-
ary 2, 2013 President Obama signed the American
Taxpayer Relief Act of 2012 (ATRA),* which continued
to unify the Federal estate, gift and GST exemptions
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at the historically high level of $5 million, currently at
$5,250,000 for an individual and $10,500,000 per couple
as a result of further inflation indexing, and increased
all transfer tax rates to 40%. Most individuals who
secured the use of their exemptions by consummating
gift transfers of their apartments on or before Decem-
ber 31, 2012 are pleased that they took such measures.

However, we heard of a few instances of “giftor’s
remorse,” where individuals have regretted relinquish-
ing control over their residence by transferring own-
ership to a trust. Some of these regrets related to the
uncertainty regarding the availability of the NYC real
property tax abatement to trusts discussed below—an
uncertainty that many practitioners believe has since
been put to rest by virtue of an amendment to the tax
abatement law which makes certain trusts eligible for
the abatement, coupled with clarification from the NYC
Department of Finance (“DOF”) that only one apart-
ment owner need be eligible in order for the full tax
abatement to be available to an otherwise qualifying
apartment.®

Less than four months after President Obama
signed ATRA, he released his 2014 budget proposal in
which he proposes reinstating the estate, gift and GST
tax parameters as they existed in 2009. The President’s
proposal would drop the current estate and GST ex-
emptions from $5,250,000 to $3,500,000 and decrease
the gift tax exemption from $5,250,000 to $1,000,000.
The exemptions would no longer be indexed for infla-
tion. Curiously, the President’s proposal to reinstate
the 2009 estate, gift and GST exemptions and tax rates
would not be effective until 2018. The President’s pro-
posal would increase the rate for all transfer taxes from
40% to 45%. Portability of unused estate and gift ex-
emptions between spouses would remain permanent.

Although it is difficult to assess the likelihood that
the President’s proposal will be enacted, the current
estate and gift tax laws are only “permanent” if Con-
gress enacts no new legislation. Numerous bills have
been introduced, primarily by Republicans, to repeal
the estate tax. Some proposed bills would continue
the gift tax while others would repeal it as well. There
currently is widespread speculation as to whether any
“tax reform” can be enacted in the current political and
economic environment. The uncertainty in Washington
regarding the fate of the Federal estate, gift, and GST
exemptions and transfer tax rates, coupled with an
apparent rebound in the real estate markets, makes it
likely that individuals who have not fully exhausted
the use of their $5,250,000 ($10,500,000 per couple)
exemption are likely to consider transferring owner-
ship of their residences to a variety of trust vehicles.
Cooperative housing corporations therefore can expect
requests for permission to transfer residences to trusts
to continue, but perhaps, barring unforeseeable devel-

opments in Washington, not at such-pent up levels as
those experienced in 2011 and 2012.

There are countervailing factors that an individual
will consider in deciding whether to transfer owner-
ship of a residence to a trust in a gift transaction. For
married couples, the permanent portability of the
Federal estate/gift exemptions (but not the GST ex-
emption) will take some pressure off of the need to use
the exemption during an individual’s lifetime. As of
January 1, 2011, the Federal tax law introduced a new
concept, “portability,” allowing a surviving spouse to
use a deceased spouse’s unused estate (but not GST)
exemption for lifetime gifts or upon death. Portability
was made permanent under ATRA. Portability is not
a panacea, however, as the GST exemption is not por-
table.

In addition, a major factor that an individual
should carefully weigh in deciding whether to transfer
a residence to a family trust, which is not includible in
that individual’s estate for estate tax purposes, is the
loss of the step-up in income tax basis upon death. Of
course, where an individual has a relatively high basis
in the residence, this will not be a factor. But for those
individuals with a low basis, the loss of the step-up
should be carefully considered. Under current law,
subject to certain limited exceptions, assets inherited
from a decedent generally receive a “stepped-up” basis
equal to the fair market value of the asset on the date
of the decedent’s death (or six-month anniversary of
death if an alternate valuation date is elected). This
step-up in basis would wipe out the taxable gain on
any appreciation in the value of the residence that oc-
curred prior to the decedent’s death. In contrast, when
an individual gifts a residence to a trust, the beneficia-
ries receive a carryover basis equal to the lesser of the
donor’s basis or the fair market value of the residence
on the date of the gift (increased by any gift tax paid on
any unrealized appreciation).® As a result, the built-in
gain is passed along to the beneficiaries.” This factor is
extremely important given the current convergence of
the transfer and income tax rates as a result of ATRA.

While the estate tax rate is likely to be higher than
the capital gains rate in the typical case, the spread be-
tween the federal estate tax rate and higher federal cap-
ital gains tax rate has narrowed. Under ATRA, the top
Federal income tax rate on capital gains was increased
by 33.3% (from 15% to 20%). As a result, there may
be less of an incentive for making gifts of appreciated
residences likely to be sold soon after death. In addi-
tion, there may be state and city capital gains taxes to
contend with. Of course, the potential capital gain may
not be of great concern if it is anticipated that the re-
mainder beneficiaries of the trust will continue to own
the residence for a lengthy period of time so that recog-
nition of the gain is delayed, or that the beneficiary will
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convert the residence to his or her principal residence
(with the consent of the cooperative housing corpora-
tion) and hold it for the requisite period to qualify for
the $250,000 exclusion of gain ($500,000 in the case of a
married couple) in his or her own right. Simply put, for
certain individuals it may no longer make sense to gift
a low basis residence to a trust. A comparison of the
potential estate tax savings versus income tax costs is
essential before proceeding.

Another factor to be taken into account for resi-
dents of states such as New York, where there is no gift
tax but an estate tax with an exemption well below the
Federal exemption (i.e., $1 million), is that by gifting
the residence, future New York estate tax on the fair
market value of the residence (as of date-of-death or
alternate valuation date) is eliminated.

Yet another consideration that is likely to influence
an individual’s decision to defer gifting one’s residence
to a family trust is simply the fact that there currently
are no hard-wired sunset provisions in the Federal
estate, gift and GST exemptions or tax rate. Therefore,
time may not be of the essence in making this determi-
nation.

Some individuals may adopt the philosophy that
it is better to be safe than sorry and will secure the use
of their gift and GST exemptions which are currently
at a historically high level of $5,250,000 ($10,500,000
per couple), particularly if the subject of the gift is a
high basis residence. In some cases, individuals may
try to leverage the use of their $5,250,000 exemptions
by transferring a partial interest in a residence to one or
more trusts and claiming a fractional interest discount,
because such discounts may be eliminated by future
legislation. However, as discussed below, some coop-
erative housing corporations will not favor consent to
transfers of partial interests in cooperative apartments.

Cooperative housing corporations are structured so
that the shares and proprietary lease for an apartment
designate ownership and occupancy by a single family
unit—either a single individual or spouses, and their
immediate families. Divided or fractional ownership
is inconsistent with this model and can result in dis-
putes between those in occupancy and a fractional trust
owner. The corporation may become embroiled in such
disputes, thereby unnecessarily incurring legal fees
and creating uncertainty as to occupancy rights and the
like that may be created by the fractional ownership.
An inherently risk-averse entity such is a cooperative
housing corporation may not wish to subject itself and
its shareholders to such cost and uncertainty.

Overview of More Common Types of Trusts and
Trends in Transfer Requests

Historically, there were two types of trusts into
which transfers were sought to be made: the grantor

trust (also commonly referred to as a “revocable trust”
or a “living trust”) and the qualified personal residence
trusts (“QPRT”). More recently, for reasons discussed
below, QPRTs have become less popular and we have
seen an increase in requests for apartments transfers to
dynasty trusts (i.e., trusts which are intended to be ex-
empt from the generation-skipping tax and which span
multiple generations), as well as spousal lifetime access
trusts known by the relatively new acronym “SLATSs.”
We also have seen an increase in requests to purchase
apartments by existing trusts of all different types. This
is likely a result of the fact that it has become much
more commonplace for residences to be owned by
trusts and that cooperative housing corporations gen-
erally have become more accepting of trust ownership
of apartments.

For grantor trusts, ATRA should have absolutely
no impact on their popularity because these trusts are
not designed to achieve any estate or gift tax savings.
Typically, they are includible in the grantor’s gross es-
tate for estate tax purposes.? In contrast, as discussed
below, the QPRT is a statutory creature of the Inter-
nal Revenue Code and generally the sole reason for
establishing it is to attain gift and estate tax savings.
Whether it makes sense for an individual to transfer a
cooperative apartment to a QPRT in light of ATRA will
depend upon an analysis of traditional factors such as
the individual’s age, state of health, available gift tax
exemption, anticipated estate tax exemption, projected
taxable estate, cost basis in the apartment, the value of
the apartment and, most importantly, the individual’s
comfort level with parting with ownership. It also may
depend upon her or his estate planning counsel’s con-
fidence in predicting whether there ultimately will be
a reduction of the Federal estate, gift and GST exemp-
tions as the President has proposed, or a permanent
repeal of the Federal estate tax as Republican represen-
tatives have tried to achieve.

There are several reasons why QPRTs have become
less popular. First, in low interest rate environments,
the actuarial value of the remainder interest (which is
the gift reported) is enhanced. As interest rates rise, the
value of the remainder interest (i.e., the taxable gift)
will decline so the impact of this factor may need to
be revisited. However, the main reason why a QPRT
may be unattractive is the loss of the step-up in income
tax basis. As the Federal gift and estate tax transfer tax
rate and income tax capital gains rate converge, it may
no longer make sense to gift a low-basis residence to
a QPRT. Once the transfer to a QPRT is made, it is not
reversible. The QPRT Trust Agreement must contain
a provision precluding the sale or transfer of the resi-
dence held in trust, directly or indirectly, to the grantor,
the grantor’s spouse or an entity controlled by the
grantor or the grantor’s spouse during the trust term,
or at any time after the trust term that the trust is a
grantor trust.? From a generation-skipping tax perspec-
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tive, there is also another disadvantage. It is not per-
missible to allocate the generation-skipping tax exemp-
tion upon the creation of the QPRT. Under the Internal
Revenue Code,* the Grantor cannot allocate his or her
GST exemption to property transferred during the pe-
riod for which the property would be includible in the
grantor’s estate, if he or she were to die immediately
after the transfer. Because the trust assets are includible
in the grantor’s estate, if the grantor were to die during
a retained term,™ the grantor cannot make an effective
allocation of the GST exemption until the retained in-
terest by the grantor terminates at the then fair market
value of the residence and other trust assets. For this
reason, QPRTs are seldom used as a planning vehicle to
maximize the use of an individual’s GST exemption or
to pass property to grandchildren.

From time to time, cooperative housing corpora-
tions receive requests for transfers of apartments to a
testamentary trust under the Will of a deceased share-
holder (typically to fund a credit shelter trust) or a
request for a transfer to (or a purchase by) an existing
trust established by a third party other than the in-
tended resident. It is likely that these types of transfer
requests will continue. Indeed, it is possible that there
will be an increase in the number of requests to transfer
cooperative apartments to credit shelter trusts under
a deceased shareholder’s Will, as the Federal estate
tax exemption has now expanded to $5,250,000 and a
larger portion of an estate will pass into these trusts,
unless the individual decides to avail herself or himself
of portability and forgo fully funding the credit shelter
trust.

Because it is likely that cooperative housing cor-
porations will continue to receive a steady stream of
requests for apartment transfers to trusts, we will now
discuss the ramifications of these transfers from the
perspective of the corporation and with a view towards
facilitating shareholder transfer requests where fea-
sible.1?

Role of Counsel

For those cooperative housing corporations which
have not already been faced with the issue of trust
ownership of an apartment, ideally they should seek
the advice of counsel in advance of a trust transfer or
purchase request in order to formulate a policy to deal
with such requests and be prepared to address them
when they are received. With or without a pre-existing
general policy, when a board receives a request for an
apartment transfer to or purchased by a trust, it should
seek the advice of counsel in reviewing the particulars
of the request. Counsel for the corporation should
understand that the decision as to whether to permit
a transfer to or purchase by a trust is within the discre-
tion of the board. If a board is inclined to accommodate
a request for a transfer to or purchase by a trust, the

corporation’s counsel should endeavor to ensure that
the corporation is at no greater financial or other risk
with a trust as a shareholder than it is with a natural
person.

The first step in the process is review of the trust
instrument itself.1® It cannot be emphasized enough
that each trust instrument—and this means the entire
instrument, not just excerpts—must be reviewed by an
attorney well-versed in trust issues. After review of the
actual and complete trust instrument, the corporation’s
counsel should advise the board of the basic terms of
the trust and any problematic provisions and should
recommend documentation which may alleviate board
concerns. Counsel should also consider and advise
whether there is any legal impediment to a transfer to
the trust. Ultimately, in the absence of a legal impedi-
ment, the final decision is within the discretion of the
board.

Importantly, it should be made clear to the share-
holder seeking the transfer or the trust entity purchaser
that the fees of the cooperative housing corporation’s
counsel for review of the trust documents and advice
to the board, as well as other fees in connection with
the transfer, will be borne by the shareholder seek-
ing the transfer, or the trust purchaser, regardless of
whether the transfer or purchase is approved. Legal
fees will vary dramatically depending on the complex-
ity of the trust instrument and the extent of document
modification and/or creation required to allay board
concerns. Shareholders seeking to make trust transfers
and/or trust purchasers should be made aware of this
and their agreement to be responsible obtained before
fees are incurred.

Grantor Trusts

A grantor trust is a revocable, amendable trust
created primarily for the benefit of the shareholder/
grantor during his or her lifetime. Often, assets other
than a cooperative apartment will be transferred to a
grantor trust. Typically, the income and principal of the
trust may be freely used by the trustee for the grantor’s
benefit during the grantor’s lifetime. The grantor trust
is often used as a Will substitute, providing for the
disposition of the trust assets upon the death of the
grantor, but does not result in estate or gift tax benefits.
There is a perception that the grantor trust permits the
avoidance of probate proceedings, saves expenses and
facilitates property transfers. However, these benefits
may not actually materialize.2* At a minimum, the
grantor trust may be used to administer assets where
the grantor becomes disabled or incapacitated. Because
revocable grantor trusts are often used as a Will sub-
stitutes, they are generally governed by the law of the
grantor’s domicile. As a result, there can be significant
differences between revocable grantor trusts governed
by New York law and those governed by the laws of
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other jurisdictions, such as California and other com-
munity property states, where the common practice

is to have joint revocable trusts by spouses. This can
greatly increase the complexity of the trust agreement.
Often the dispositive provisions, and which spouse has
authority to act with respect to revoking and amending
the trust and withdrawing assets, may turn upon the
classification of whether the apartment is community
property. These issues must be dealt with when the
apartment is sought to be transferred to or purchased
by a trust, so that the cooperative corporation knows
who has authority to act at any given time. The best
way to handle such matters is to obtain a legal opinion
letter addressing these issues from counsel to the Trust-
ees admitted to practice in the state whose law governs
the trust agreement.

In the case of the grantor trust, very little is likely
to change in the occupancy of the cooperative apart-
ment during the grantor’s life. The grantor will contin-
ue to be the primary occupant and will not be obliged
to pay rent to the trust, which often is necessary in the
case of other types of trust vehicles where the grantor
is attempting to achieve gift and estate tax savings. As
a result, the concerns raised for a cooperative hous-
ing corporation by the grantor trust and the QPRT
are somewhat different. For example, in the case of a
QPRT, the grantor is likely to be alive at the termina-
tion of the trust, giving rise to issues of occupancy and
control of the cooperative apartment. Further, virtu-
ally the only asset in a QPRT will be the cooperative
apartment, while a grantor trust is usually funded with
other assets. Despite these differences, the documenta-
tion recommended to allay the corporation’s concerns
raised by the grantor trust, the QPRT and most other
common types of trusts are similar. In a transfer to
a grantor trust, as with any transfer of a cooperative
apartment to a non-individual, occupancy of the apart-
ment should be controlled by an occupancy agreement.
The occupancy agreement should also have the grantor
of the trust, the Trustees and current beneficiaries con-
firm that no further transfer of the apartment from the
trust, either during the grantor’s lifetime or after his or
her death will be permitted without board approval,
even if the trust provides for the transfer to a named
beneficiary of the trust. A personal guaranty by the
grantor is advisable as a secondary source of funds for
payment of maintenance and other charges, should the
trustees fail to pay the same. Finally, the attorney opin-
ion letter discussed below should be obtained.

QPRTs

The QPRT is a potentially effective estate plan-
ning device for an individual who owns a valuable
residence. Final Treasury Regulations!® setting out the
requirements for this form of trust were issued in 1992,
A QPRT is a form of trust which can be used to remove
a residence from an individual’s gross estate while

making a taxable gift valued below that of the present
market value of the residence. The residence may be a
fee interest in a house, a condominium or a cooperative
apartment, but it must be a personal residence of the
grantor as defined in the applicable Treasury Regula-
tions.

The QPRT plan generally works as follows: An
individual transfers a personal residence into an irre-
vocable QPRT, retaining the right to use the residence
for a fixed term, for example five years. The QPRT
provides that upon the expiration of the term, the
residence is to pass to designated beneficiaries or to
a follow-on trust for such beneficiaries or others. The
creation of the QPRT is a completed gift to the benefi-
ciaries, but only in the amount of the current actuarial
value of the remainder interest (as reduced by the
grantor’s contingent reversionary interest should he
or she die during the trust term), which passes to the
designated beneficiaries upon the expiration of the
term for which the grantor has reserved the use of the
residence. For example, if an individual 60 years of
age transfers a residence worth $1,000,000 to a QPRT
in September of 2013, retaining the use of the property
for 10 years, the amount of the taxable gift would be
approximately $700,460.%6 If the term of the QPRT is
extended, the amount of the taxable gift is reduced. On
the other hand, if the term is shortened, the amount of
the taxable gift would be increased.’” Note that for the
QPRT to achieve estate tax savings, the grantor must
survive the fixed term for which he or she retains the
right to use the residence. If the grantor dies within the
term of the QPRT, the entire QPRT (including the resi-
dence) would be includible in his or her taxable estate.

A QPRT is established under a trust agreement
which is irrevocable (to accomplish its gift and estate
tax objectives), although some QPRTs may grant the
trustees a limited power to amend the QPRT to com-
ply with requirements of the tax laws, as they may
be amended. The QPRT is a form of grantor retained
income trust, commonly referred to in estate plan-
ning circles by the acronym “GRIT.” Thus, some of the
transmittal documents provided to the cooperative
housing corporation by the shareholder making the
request to transfer a cooperative apartment may refer
to the trust as a “GRIT.” In almost all cases, however,
the trust agreement is likely to make a reference to a
“QPRT.” Although most of the requests that coopera-
tive housing corporations are likely to receive will
involve a QPRT, not all GRITs are QPRTSs. In certain
limited circumstances, it is possible that the request
will be to transfer an apartment to a GRIT which is not
in the QPRT format. It should also be noted that while
a QPRT may be a “grantor trust” for income tax purposes
for a certain period of time, depending upon how the
trust instrument is drafted, its provisions will be sub-
stantially different from the revocable form of grantor
trusts discussed above.
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In order to achieve its estate planning objectives,
each QPRT must be drafted to comply with the require-
ments imposed by Treasury Regulations. These require
certain language to be incorporated in the trust agree-
ment. Some issues to be considered by a cooperative
housing corporation board in reviewing trust transfer
requests are set forth below.

1. The grantor (i.e., the shareholder) will reserve
the right to use the apartment for a fixed term
of years. Although the QPRT trust agreement
may restrict occupancy to the grantor during the
term for which he or she has reserved the use of
the apartment, boards nevertheless should have
an occupancy agreement executed by the grant-
or individually and the Trustees of the trust,
confirming that the grantor and the grantor’s
immediate family will be the sole occupants of
the apartment throughout the term of the trust.

2. The trust agreement should preclude the Trust-
ees from holding assets other than the subject
cooperative apartment and sufficient cash to
meet six months of expenses for the apart-
ment. While the trust agreement may permit
the infusion of cash from time to time to cover
six months of expenses, generally there will be
no requirement that such moneys be added to
the trust. Although not mandatory under the
Treasury Regulations, many QPRTs may impose
upon the grantor the obligation to meet all ex-
penses relating to the apartment, such as main-
tenance and assessment charges due pursuant
to the proprietary lease, and insurance premium
costs. The fact that the residence is subject to a
mortgage does not jeopardize the trust’s status
as a QPRT under the Treasury Regulations, but
may impact the size of the initial taxable gift
and have further gift tax implications when
mortgage payments are made, depending upon
whether the debt is recourse or nonrecourse.*®
Thus, in dealing with all QPRTs, it is incumbent
on a cooperative housing corporation board to
obtain a personal guaranty of the proprietary
lease’s obligations from the grantor, as there
may be nominal funding of the trust other than
with the residence itself.

3. As previously noted, the QPRT Trust Agree-
ment must contain a provision precluding the
sale or transfer of the residence to the grantor,
the grantor’s spouse or an entity controlled
by the grantor or grantor’s spouse during the
trust term or at any time thereafter that the trust
term is a grantor trust for income tax reporting
purposes. This effectively precludes the grantor
from swapping out a low basis residence before
death in order to achieve a step-up in basis. This
limitation does not apply to other forms of plan-

ning vehicles, such as dynasty trusts and SLATS,
which may therefore be preferable vehicles in
the case of low-basis residences.

Upon the expiration of the fixed term for which
the grantor has reserved the use of the apart-
ment, the trust principal (including the apart-
ment) will pass to designated beneficiaries such
as children, other family members or even non-
family members. In some cases, the trust agree-
ment will provide that the apartment passes
outright to the children or other beneficiaries;

in other cases it will provide that it passes into

a “follow-on trust” for the particular beneficia-
ries. For example, it may pass into a combined
discretionary trust for the grantor’s issue and
name a non-family trustee (who is not one of the
grantor’s issue) as the trustee. Some grantors
feel that this gives them greater assurance that
their children (or other beneficiaries) will not
sell the apartment while they remain in resi-
dence and that the trustee will enter into a lease
which will permit the grantor to continue to
occupy the apartment after the expiration of the
fixed term. If the grantor wishes to continue to
occupy the apartment following the expiration
of the fixed term, he or she will have to lease the
apartment from the new owners at a fair market
rent to avoid potentially adverse gift and estate
tax consequences. This is another reason why it
may be preferable for the residence to continue
to be held in trust. If the follow-on trust is treat-
ed as owned entirely by the grantor for income
tax purposes, the grantor should be able to rent
the residence from the Trustees without generat-
ing taxable income. Regrettably, this important
benefit of follow-on trusts which are intention-
ally income tax defective is frequently missed
by less experienced estate planning counsel. As
a practical matter, many cooperative housing
corporations will insist that during the grantor’s
lifetime, the residence continue to be held in a
follow-on trust for the remainder beneficiaries
in order to avoid splintered ownership.

If a board is willing to consent to the transfer of
an apartment into a QPRT, it also must decide
whether it is willing at the time of the initial ap-
plication to consent to the subsequent transfer
of the apartment to the grantor’s children (or
other beneficiaries) at the expiration of the fixed
term. If a board is reluctant to pre-approve the
transfer to the children (or other beneficiaries) as
owners, it could limit its approval to the initial
transfer of the apartment into the QPRT. While
this may not fully accommodate the grantor’s
wishes, because the grantor may wish to contin-
ue to occupy the apartment at the expiration of
the fixed term by entering into a lease or similar
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arrangement with his or her children (or other
beneficiaries) who will then become the new
owners, such board pre-approval is rarely, if
ever, given, although this is entirely a policy de-
cision to be made by the board. A compromise
might be to allow occupancy by the grantor but
permit other occupancies without a change in
ownership, such as permitting occupancy by the
immediate family of the grantor who, by virtue
of the relevant proprietary lease provisions, may
be entitled to occupy an apartment.

Note that a board’s refusal to pre-approve the
transfer to the grantor’s children (or other ben-
eficiaries) may only delay the issue because, if
the grantor survives the term of the QPRT and
the apartment is not sold during the term, the
board will most likely receive a request at the
expiration of the term for approval of the trans-
fer of the apartment to the beneficiaries. The
likely board response will be that the apartment
should be transferred to a follow-on trust.

If a board is unwilling to pre-approve the trans-
fer to the grantor’s children (or other beneficia-
ries), it is important that the board obtain a writ-
ten confirmation from the grantor and the Trust-
ees that the board is only approving the initial
transfer of the apartment into the trust and that
all further transfers by the Trustees, including
those to the beneficiaries upon the expiration of
the fixed term or the grantor’s prior death, must
be approved by the board at such time. It is also
recommended that the occupancy agreement
contain a general confirmation from the grantor
and the Trustees that, in the event of a conflict
between the terms of the trust agreement and
the corporation’s proprietary lease, by-laws, cer-
tificate of incorporation or the occupancy agree-
ment, the provisions of the proprietary lease, by-
laws, certificate of incorporation and occupancy
agreement shall prevail.

. As noted above, if the grantor does not survive
the fixed term, the trust fails as an estate plan-
ning device and the trust agreement typically
will provide that all of the trust assets (includ-
ing the apartment) are to be distributed upon
the grantor’s death as the grantor may appoint
pursuant to a testamentary power of appoint-
ment, to the executors of the grantor’s estate or
perhaps to designated beneficiaries. This should
not present a problem for the cooperative hous-
ing corporation because it is no different than if
the grantor owned the apartment individually
at the time of death and disposed of it under
the terms of a will. In both cases, all transfers
following the death of the shareholder would

require board approval pursuant to the propri-
etary lease.

There will be extensive provisions in the trust
agreement which deal with the possibility that
the trust could cease to be a QPRT, within the
meaning of the Treasury Regulations. In gen-
eral terms, this could happen if the apartment
ceases to be used or held for use by the grantor
as a personal residence, if the apartment is sold
and a new residence is not purchased within a
two-year period or the apartment is destroyed
and the proceeds of insurance are received and
not used to purchase or construct a new apart-
ment within two years after the date of receipt
of such proceeds. In such events, the trust agree-
ment must provide that, within 30 days after
the date on which the trust has ceased to be a
QPRT, either (a) the trust be terminated and
the assets (i.e., the apartment) be distributed.
to the grantor, (b) the trust be converted to a
qualified annuity trust pursuant to which the
grantor is entitled to receive a qualified annuity
interest (as defined by the applicable Treasury
Regulations) or (c) the trustees be given the op-
tion of complying with either (a) or (b). These
provisions will appear in all QPRTSs, as they are
required by Treasury Regulations. However,
these provisions should not to be of concern to
a board because the events which trigger them,
such as the sale of the apartment or the rental of
the apartment so that it ceases to be a personal
residence of the grantor, would require board
approval in the ordinary course.

As in the case of all proposed transfers of a co-
operative apartment to a trust, it is advisable to
obtain an opinion from the grantor’s counsel,
admitted to practice in the state the laws of
which govern the trust, addressed to the co-op,
to the effect that: (a) the copy of the trust agree-
ment furnished to the co-op is a true and correct
copy; (b) there have been no amendments to the
trust agreement; (c) the trust is a valid and exist-
ing trust under the law of the particular state
cited in the trust agreement; (d) the trustees
named in the trust agreement are the current
trustees of the trust; (e) these individuals, in
their capacities as trustees, have full authority
to execute the proprietary lease and assume all
of the obligations thereunder, and to execute the
occupancy agreement and letter agreement de-
scribed above; and (f) the obligations under the
proprietary lease which are being assumed by
the trustees will be binding upon any successor
trustees.
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Spousal Lifetime Access Trusts

With the dramatic increase in the gift tax ex-
emption to $5 million on January 1, 2011 (currently
$5,250,000 with inflation indexing) and the threat that
the gift tax exemption could dramatically recalibrate
to $1 million on January 1, 2013, came the emergence
of the spousal lifetime access trust. For those individu-
als who were not comfortable with limiting their ac-
cess to gifted property, such as a residence, they could
have access through the “back door” by making their
spouse a beneficiary of the trust. This type of trust has
now become fairly commonplace and is known as a
spousal lifetime access trust or “SLAT.” In many cases,
the spouse will be a discretionary beneficiary as to both
income and principal and there may be other current
beneficiaries, such as children and more remote descen-
dants.

In addition to the donor-spouse having indirect
access to the use of the residence, there are other fea-
tures which may make the SLAT a much more efficient
planning vehicle than a QPRT. If the beneficiary-spouse
is permitted to occupy the residence either because she
has a mandatory income interest or because the Trustee
simply exercises his or her discretion to permit such
occupancy, it is fairly well settled that the donor-spouse
can continue to occupy the residence with the benefi-
ciary-spouse without triggering inclusion of the resi-
dence in the donor-spouse’s gross estate, which would
ordinarily occur under Section 2036 of the Internal Rev-
enue Code, because of the retention of beneficial enjoy-
ment. Instead, the co-occupancy of the residence by the
donor-spouse is considered to be a natural aspect of the
marital relationship.'® For those individuals who do
not relish the idea of having to pay a fair market rent to
continue to occupy their apartment after completing a
gift transfer, the SLAT may be the perfect solution. On
the other hand, individuals who are more focused on
maximizing the tax benefits of their plan will perceive
the payment of rent as a way of making an additional
tax free gift to the trust. Of course, the affordability of
paying a fair market rent, which can be quite substan-
tial in New York City, will be a factor to consider. If the
Trustee rents the apartment to the donor-spouse for fair
market rent, the rent will not be a taxable transaction
because of the grantor trust status of the trust, and will
enhance the benefits to the intended beneficiaries of
the trust who may be children or more remote descen-
dants. Another reason why a SLAT may be superior to
a QPRT is that there is nothing to preclude the grantor
from purchasing a low-basis residence from the trust
during his or her lifetime in order to achieve a step-up
in basis at death. QPRTs also have the mortality risk
of the grantor dying during the initial term resulting
in the inclusion of the residence in the grantor’s gross
estate, which does not exist with a SLAT. As previously
mentioned, QPRTs are not as desirable in extremely
low interest rate environments but this may change if

interest rates rise. Finally, there is no bar to the grantor
allocating GST exemption upon the creation of a SLAT
as there is with a QPRT. It should be noted that one
disadvantage of a SLAT, compared to other types of
trusts to which gifts of a residence may be made such
as a dynasty trust, is that it is generally not eligible for
gift splitting.

A word of caution. While it is possible for spouses
to create residential (or financial) SLATs for each other,
care must be taken not to run afoul of the reciprocal
trust doctrine. While a full discussion of this issue is
beyond the scope of this article, it suffices to say that if
the trusts which the spouses create for each other are
so similar that the trusts leave each spouse in the same
economic position, each spouse may be treated as hav-
ing created the trust for his or her own benefit resulting
in estate tax inclusion. There are ways to stay clear of
this hazard, such as by creating the trusts at different
times, designating different Trustees, giving the spous-
es different beneficial interests and most importantly, in
the case of residential SLATS, by perhaps gifting inter-
ests in different residences. Unfortunately, in the race to
consummate planning before December 31, 2012, less
care may have been taken by some practitioners than
ordinarily would be to avoid the application of the
reciprocal trust doctrine and/the step transaction doc-
trine. Taking an apartment which is owned by a couple
as tenancy by the entirety and dividing it into tenancy
in common moments before creating reciprocal looking
SLATs for each other may prove hazardous. In some
egregious cases, one spouse hurriedly transferred own-
ership to his or her spouse who then created a trust for
the original owner spouse. It remains to be seen how
all of this will turn out. As discussed above, for some
cooperative housing corporations, transfers creating di-
vided ownership would not be permitted in any event.

Dynasty Trusts

These are trusts which are designed to be exempt
from the generation-skipping tax for the maximum
period permitted under the rule against perpetuit-
ies of the governing law jurisdiction or indefinitely
(for now)?° if the jurisdiction has abolished the rule
against perpetuities. Dynasty trusts are generally cre-
ated for children and more remote descendants and
are intended to span several generations. There are
many different varieties. Some will include a spouse as
a discretionary beneficiary to have access indirectly to
the residence gifted by the donor-spouse as described
in our discussion about SLATs. Many of these trusts
will be intentionally defective for income tax purposes.
This is an important consideration. In addition to the
perceived benefit of the grantor sparing the trust and
its beneficiaries from income taxes during the grantor’s
life, this may be essential if the grantor is required to
pay a fair market rent in order to prevent the inclu-
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sion of the residence in his or her estate for estate tax
purposes. By having the grantor treated as the owner
of both the income and principal of the trust, there will
be no tax consequence to the grantor paying rent. Typi-
cally, the plan will be for the grantor to allocate GST
exemption up front upon the creation of the trust on a
timely filed gift tax return to insulate the residence and
other trust assets, and their appreciation from the GST
tax, throughout the term of the trust.

Many individuals who feel uncomfortable gifting
financial assets in the range of $5 million to children
and more remote descendants may find it far more ac-
ceptable to gift a residence or fractional interest in a
residence to a dynasty trust, particularly if the spouse
is a beneficiary.

For more sophisticated plans, the grantor may wish
to gift a fractional interest in the residence in order to
claim valuation discounts. The cooperative corpora-
tion’s tolerance for divided ownership will vary from
board to board. Most boards will permit such owner-
ship as long as there is a commitment that all future
transfers of these interests are transferred as a unity
and are subject to board approval at such time. How-
ever, as discussed above, some boards simply will not
permit divided ownership. The obvious benefit of gift-
ing a fractional interest is to claim a tenancy-in-com-
mon discount and to leverage the use of the donor’s
gift and GST exemptions. From time to time, individu-
als also will request permission to transfer a partial in-
terest in an apartment to a QPRT or other trust vehicle
to achieve similar discounts.

For even more sophisticated plans, from time to
time a cooperative corporation will receive a request
for permission to sell an apartment to an existing fam-
ily trust—almost certainly a trust which is intentionally
income tax defective. Under those scenarios, it will be
necessary to review the cooperative corporation’s oper-
ative documents to determine whether a flip tax or oth-
er charges will be imposed. It also would be prudent
for counsel for the Trustees to determine whether there
are any real estate transfer taxes which will be imposed
in the case of a sale but that would not apply in a gift
transaction. A sale is likely to be considered where the
donor has previously exhausted the use of his or her
gift and/or GST exemptions and wishes to leverage the
exemptions by selling an interest (perhaps a fractional
interest) in the residence to an existing trust. Another
word of caution in structuring such sales—the general
rule of thumb is that for the transaction to be respected
as a sale by the taxing authorities there must be at least
a 10% debt/equivalent ratio.

Testamentary Trusts and Trusts Created by
Third Parties

In addition to what have become routine requests
for transfers to grantor trusts, QPRTs, SLATs and Dy-

nasty Trusts, from time to time a cooperative housing
corporation may receive a request for a transfer to a
trust created under the Will of a deceased shareholder,
or a request for a transfer to, or a purchase by, an exist-
ing trust established by a party other than the intended
resident. Generally, if the board’s policy permits non-
individual shareholders such as trusts to own an apart-
ment, the proposed transferee should be reviewed by
the board as it would review an individual transferee,
including a review of financial stability. The trust in-
strument should be reviewed for troublesome issues,
such as spendthrift provisions discussed below. Docu-
mentation similar to that recommended for other trusts
previously discussed should be obtained.

Spendthrift Provisions

While each trust instrument must be examined for
problematic provisions, one particular trust provision
that boards should be aware of is a “spendthrift” provi-
sion which purports to protect the assets of the trust
from the creditors of the beneficiary and/or grantor.

If a spendthrift provision is valid in the jurisdiction
governing the trust, it might preclude a cooperative
housing corporation from seeking satisfaction of claims
that it may have against the grantor of the trust (or any
other beneficiary of the trust) out of the trust assets,
such as claims arising out of a personal guaranty of the
proprietary lease obligations. Spendthrift provisions
are most common and most troublesome in the case

of grantor trusts, because it is likely that the grantor
will have transferred substantially all, or at least a
significant portion, of his or her assets into the trust.
However, in many jurisdictions, including New York,
a spendthrift provision in a grantor trust would not be
binding against the grantor’s creditors.?

Regardless of whether, as a matter of law, a spend-
thrift provision is binding against the grantor’s credi-
tors, a board should be wary of permitting the transfer
of an apartment to a trust which provides on its face
that the shares and proprietary lease (as well as all
other assets of the shareholder placed in the trust)
would be beyond its reach should it seek to execute a
judgment against the grantor or other beneficiaries, as
the corporation would be on notice of the existence of
these provisions. To alleviate the concerns raised by the
presence of a spendthrift provision, it is recommended
that either (1) the trust agreement be amended in such
a manner as to confirm that the spendthrift provisions
shall be of no force or effect against the corporation,
and that any claim that it may have against the grantor,
individually, or in his or her capacity as trustee, or
against any other trustee, including but not limited to
claims arising out of a default under the proprietary
lease, may be asserted against and satisfied out of
the trust assets; or (2) the attorney’s opinion letter re-
ferred to above include a confirmation of the same. An
amendment to the trust agreement would appear to be
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preferable as it would afford the corporation the great-
est protection and should be obtainable in the case of
an amendable grantor trust. While amending a QPRT
may be problematic, the spendthrift issue arises less
frequently in QPRTs because the transfer of a coopera-
tive apartment will be the sole reason for the QPRT and
board approval will invariably be sought before the
QPRT is created. Thus, any spendthrift provision can
be deleted or revised at the drafting stage.

Conclusion

There appears to be no legally well-founded reason
for a cooperative housing corporation’s board to reject
proposed transfers to most trusts which are created for
routine estate planning purposes such as grantor trusts,
QPRTSs, dynasty trusts, SLATS, testamentary trusts or
third-party trusts, provided that the particular trust
instrument does not contain problematic provisions,
appropriate collateral documentation (an occupancy
agreement and financial guarantees) is obtained and
the particular circumstances surrounding the proposed
transfer do not otherwise raise independent concerns.
The corporation can be adequately protected and most
shareholder requests are motivated by a reasonable de-
sire to facilitate estate planning.

Such transfers provide a substantial benefit to such
shareholders. For example, what could be a more com-
pelling set of circumstances than to permit the transfer
of an apartment to a credit shelter trust under a Will for
the benefit of a surviving spouse and/or other family
members, when there are otherwise inadequate assets
to fund such trust? Another appealing circumstance is
where a request is made for the purchase of an apart-
ment by a trust for the primary benefit of the intended
resident which was created by a third party, such as
a parent or grandparent. The trust (which is the pro-
posed purchaser) may enjoy a tax-favored status, such
as being exempt from the generation-skipping tax and
insulated from estate tax on the death of the benefi-
ciary, which benefits the shareholder’s family.

Occasionally, a trust transfer request may be made
for permission to transfer a cooperative apartment to
an asset protection trust where one of the objectives
is to place the trust assets (including the cooperative
apartment) beyond the reach of the grantor’s creditors.
Such requests pose entirely different issues, ones which
are beyond the scope of this article and should be re-
viewed with great caution by counsel to the board.

Sometimes, a board’s refusal to consent to an
estate-planning based trust transfer request may be due
to its lack of familiarity with the various forms of trusts
and how readily the corporation can be insulated from
any financial or other risk that may arguably be posed
by trust ownership. As the desirability of trust owner-
ship of residences become more commonplace in estate

plans, both for tax and non-tax reasons, and coopera-
tive apartments increasingly represent a significant as-
set of shareholders’ estates, we urge boards to consider
transfer requests with an open mind. Although few

in number, there are some buildings which still have
an absolute policy against permitting trust ownership
of apartments.??> We encourage such boards to review
their policy for the benefit of their shareholders.

In the end, the decision to permit a trust (or other
non-natural person) to own cooperative apartments is
a policy decision for boards. Some boards have deter-
mined that non-individual ownership of apartments is
inconsistent with the basic cooperative housing prin-
ciple of owner-occupancy.?® Most proprietary leases are
drafted presuming that a natural person is the lessee.
Thus, they include provisions which do not make sense
for non-individual ownership. For example, most pro-
prietary leases restrict occupancy to the named lessee
and his or her family; obviously, a trust lessee can have
no family. Further, the corporation is arguably at great-
er risk of disputes when actual ownership and benefi-
cial ownership are divided as between a trust, its trust-
ees, its grantor and its beneficiaries. These concerns can
be alleviated by the documentation we have discussed
above. While the question may arise as to whether this
documentation, which arguably modifies certain terms
of a proprietary lease relating to occupancy and trans-
fers, constitutes an amendment of the proprietary lease
which is invalid without shareholder approval, no case
law offers guidance on this issue. However, the board’s
absolute right to withhold consent from a proposed
transfer—to a trust or otherwise—for any reason or for
no reason likely implies the right to also impose condi-
tions—such as an occupancy agreement and the like—
to a trust transfer.

Boards of cooperative housing corporations, with
the advice of counsel, should carefully consider all
aspects of trust ownership and formulate a policy
which is acceptable and appropriate for the building,
balancing the accommodation of shareholders and the
duty to serve the entity as a whole. In our experience,
which has spanned over 30 years with approximately
200 buildings which have addressed this based on our
advice, most buildings have permitted trust transfers.
Importantly, those cooperatives that have allowed trust
transfers to date have not, to our knowledge, encoun-
tered any problems resulting from trust ownership.

To ensure compliance with requirements imposed
by the United States Treasury Department in Circular
230, we inform you that any tax advice contained in
this article is not intended or written to be used, and
cannot be used, for the purpose of (i) avoiding penal-
ties under the Code or (ii) promoting, marketing or
recommending to another party any transaction or
matter addressed herein.
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RECENT NEW YORK STATE DECISIONS
By Ira M. Bloom and William P. LaPiana
ADOPTEDS ) FIDUCIARIES
Adopted-out Child Is _-f" Although Court Can Take into

Discretionary Beneficiary of
Great-grandparents’ Trusts;
Status as Remainder Person
Not Ripe for Adjudication

The wills of husband and
wife created testamentary trusts
which after the death of the
second spouse became separate
trusts for their son and daughter
who were the income beneficia-

k7
Ira M. Bloom

ry of their respective trusts and, along with their issue,
were discretionary beneficiaries of principal. After the
death of the son, part of the trust property continued in
trust to pay income to his son (testators’ grandson) for
life, remainder to his issue and if none to the testators’
issue. Grandson and his issue are discretionary ben-
eficiaries of principal during grandson’s life. Son has
three children, two of them born before the death of the
first of his grandparents to die. After the death of the
second testator, one of son’s children, testators’ great-
granddaughter, was adopted by her mother’s husband,
her parents having been divorced. In the course of pro-
ceedings for judicial settlement of the trustees’ account,
the question of the adopted-out great-granddaughter’s
status as a beneficiary was put before the court.

After determining that the question of the great-

granddaughter’s status is determined by New York
law, although the adoption took place in Nevada, Sur-
rogate Howe held that the exceptions for intra-family
adoptions in DRL 117(2)(b) do not apply because the
interests are created in the wills of the adopted-out
person’s great-grandparents. However, adoption does
not impair or defeat rights that have vested before DRL
117(2) was enacted. See DRL 117(2)(d). Because the
great-granddaughter’s rights as a discretionary benefi-
ciary of principal vested at the latest at the death of the
second of the testators to die, Surrogate Howe held that
she is a beneficiary of the trusts for her father and his
issue. The question of whether she is a remainder per-
son of the trusts, and therefore entitled to trust proper-
ty on the termination of the trusts on her father’s death,
is not ripe for decision because its resolution depends
on facts and circumstances present at his death. Matter

of Manufacturers and Traders Trust Company,

Misc.3d
968 N.Y.S.2d 834 (Sur. Ct., Erie Co. 2013).

Account Trustee’s Misconduct
After Period for Which
Commissions Sought, the
Nature of the Misconduct Did
Not Warrant Denial of Full
Commissions

A co-trustee of four family
trusts was removed for con-
duct that occurred primarily
after 2005 and denied annual
commissions from 2006 to the time of removal. The
Surrogate, however, did approve the payment of com-
missions for the year 2005 to the extent of two-thirds of
the statutory annual commissions (SCPA 2309(2)) and,
agreeing with the report of the referee appointed in the
matter, denied commissions for 2003 and 2004 because
the co-trustee failed to provide competent evidence of
value of the trusts for those years. The referee, howev-
er, had determined that the trustee should receive full
commissions for 2005 because absent controlling New
York precedent, trustee misconduct after the period for
which commissions are sought cannot be taken into ac-
count in deciding whether to grant commissions for the
preceding periods.

William P. LaPiana

The Appellate Division affirmed the Surrogate,
holding that New York law did not prevent taking sub-
sequent misconduct in to account in calculating statu-
tory commissions for previous periods, and the courts
therefore have discretion to do so. In addition, it is
well established that denying commissions should not
be “in the nature of an additional penalty.” Here, the
Surrogate’s order was appropriate because the trusts
did not suffer significant losses due to the co-trustee’s
actions. Matter of Gregory Stewart Trust, 108 A.D.3d 461,
969 N.V.S.2d 458 (1st Dep’t 2013).

TRUSTS

Joint Revocable Trust Became Irrevocable on the
Death of First Grantor to Die

Father and mother created a joint revocable trust,
which, after the death of both spouses, allocated certain
trust assets to their three children in fixed percentages.
After father’s death, mother executed an amendment
to the trust changing the allocation of property to the
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children and naming a different successor trustee. The
amendment of the disposition provision decreased the
gift of one of the children. That child began a proceed-
ing to invalidate the amendment. The Surrogate in-
validated the amendment as it applied to certain trust
property but upheld it as to other trust property and as
to the naming of a new successor trustee. The Appel-
late Division affirmed the validity of the amendment’s
change of successor trustee but found the attempt to
change the dispositive provisions completely invalid.

The trust terms state that the trust is revocable and
amendable by the “Grantor,” and “reading the trust
as a whole, the term in that particular context referred
to the decedents together.” The trust terms dealing
with the appointment, removal, and replacement of
successor trustees, however, did indeed authorize the
surviving grantor to name a new successor trustee. The
grant of a testamentary non-general power of appoint-
ment to mother by the trust terms does not validate the
amendment because it was not a valid exercise of the
testamentary power. Matter of Stuart, 107 A.D.3d 811,
967 N.V.S.2d 114 (2d Dep’t 2013).

WILLS

Disposition to Trust Not in Existence at Time of
Execution of Will Fails

Decedent’s will pours over the residuary estate to a
lifetime trust created by the decedent. The will was ex-
ecuted on March 22, 2011 and the testator executed the
trust agreement as creator of the trust on that date. The
trustee, however, did not execute the trust agreement
until March 29, 2011. Because incorporation by refer-
ence is not part of the law of New York, the only way to
sustain the disposition to the trust is by application of
EPTL 3-3.7 which authorizes testamentary additions to
trusts. One of the requirements of the statute is that the
trust be executed “in the manner provided by [EPTL]
7-1.17 prior to or contemporaneously with the execu-
tion of the will.” EPTL 7-1.17(a) requires that every
lifetime trust be in writing and be “executed and ac-
knowledged by the person establishing such trust and,
unless such person is the sole trustee, by at least one

trustee thereof.” Because the trustee did not execute
the trust agreement until after the execution of the will,
Surrogate McCarty held that the requirements of EPTL
3-3.7 were not met and the disposition to the trustee of
the lifetime trust fails. Matter of D’Elia, 40 Misc. 3d 355,
964 N.Y.S.2d 877 (Sur. Ct., Nassau Co. 2013).

Oral Agreement by Grantor to Pay off Mortgage on
Conveyed Property Is Valid Contract Whether or Not
Mortgage Is Mentioned in Grantor’s Will

Grandfather orally agreed to transfer an apartment
building to two of his grandchildren, reserving a life
estate to himself, in exchange for their agreement to
perform all of tasks necessary to the management of
the building and his promise to pay off any remaining
mortgage on the property at his death. At the same
time the deed was executed, grandfather executed a
will which specifically provided for the payment of
any remaining balance on the mortgage. Some years
later, grandfather executed a new will which made no
mention of the mortgage. Grandchildren presented a
claim for payment of the mortgage to the grandfather’s
estate.

Surrogate Versaci held that a valid contract was
created, that the grandchildren had performed their
part of the bargain and were entitled to judgment on
the basis of promissory estoppel. The will mentioning
the mortgage was not itself the contract and its revoca-
tion did not end the grandfather’s promise. In addition,
EPTL 3-3.6, which overturns the common law rule of
exoneration, is not relevant because the property is not
part of the probate estate. Matter of Hennel, 40 Misc. 3d
547,967 N.Y.S.2d 625 (Sur. Ct., Schenectady Co. 2013).

Ira Mark Bloom is Justice David Josiah Brewer
Distinguished Professor of Law, Albany Law School.
William P. LaPiana is Rita and Joseph Solomon Pro-
fessor of Wills, Trusts and Estates, New York Law
School. Professors Bloom and LaPiana are the co-
authors of Bloom and LaPiana, DRAFTING NEW
YORK WILLS AND RELATED DOCUMENTS (4th
ed. Lexis Nexis).
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New York State Surrogate’s and
Supreme Court Decisions

~

Case Notes—

By llene Sherwyn Cooper

J

Alterations to Will

Before the court was an uncontested application
to admit a certain instrument to probate containing
multiple handwritten alterations and interlineations.
The instrument in its typed form left the decedent’s
entire estate to his wife, who was also the nominated
fiduciary.

In reviewing the instrument the court noted that
two of the alterations contained precatory language
of no effect. Another alteration contained two lines
through the name of the decedent’s daughter, with the
word “predeceased” written beneath, and another had
the name of the decedent’s daughter written in as an
alternate residuary taker. Although none of the altera-
tions were of consequence, the court was inclined to
examine the Will for its genuineness before admitting it
to probate.

The court opined that alterations made to a Will
after its execution, which do not revoke the instrument,
are to be given no effect. Moreover, because there is
no presumption as to when an alteration is made, the
court must look either to extrinsic evidence or intrinsic
evidence for that purpose. Citing Crosson v. Crosson, 95
NY 145 (1884), the court noted that such intrinsic evi-
dence may include handwriting, the color of the ink,
and the manner of the interlineation.

The record before the court provided no extrinsic
evidence of when the alterations were made. The attor-
ney draftsman was deceased and none of the attesting
witnesses to the instrument could be located. The in-
strument itself, however, revealed that while the chang-
es that were made were in the decedent’s handwriting,
they were in blue ink rather than in the same black ink
with which the instrument was signed. This fact, com-
bined with other indicia in the instrument, caused the
court to conclude that the alterations to the instrument
had been made after it was signed.

Accordingly, the court admitted the instrument as
originally prepared to probate.

In re Alston, N.Y.L.J., Aug. 1, 2013, p. 28, col. 4 (Sur. Ct.,
Queens Co.).

Attorneys’ Fees

Before the court was an application brought by
counsel for a beneficiary to have its legal fees fixed
for services rendered to the beneficiary in connection
with her interest in the estate of her late mother. The
executor of the estate did not oppose the application
provided that the fees were charged to the beneficiary’s
interest in the estate.

The record revealed that the services performed by
counsel over a two-year period resulted in its client in
receiving emergency and regular distributions from the
estate, loans against her legacy, and personal property
that she was unable to obtain previously. Since com-
pleting its work, counsel has not been able to contact its
client and has not been paid.

The court noted that in a proceeding for the fixa-
tion of fees pursuant to SCPA 2110, the court is autho-
rized to direct the source of payment either from the
estate generally, or from the funds in the hands of the
fiduciary belonging to the legatee. In examining this
issue, the court relied on the factors outlined by the
Court of Appeals in Matter of Hyde, 15 NY3d 186 (2010),
that is (1) whether the objecting beneficiary acted solely
in his or her own interest or in the common interest
of the estate; (2) the possible benefits to the individual
beneficiaries from the outcome of the underlying pro-
ceeding; (3) the extent of the individual beneficiary’s
participation in the proceeding; (4) the good or bad
faith of the beneficiary; (5) whether there was justifiable
doubt regarding the fiduciary’s conduct; (6) the relative
interest of the objecting beneficiary in the estate; and (7)
the effect of allocating fees on the interest of the indi-
vidual beneficiary.

Based on these criteria, the court concluded that
in pursuing her claim against the fiduciary, the benefi-
ciary was not seeking to benefit or enlarge the estate,
but only to secure her legacy. The court determined
that there was no possibility that the other beneficiaries
of the estate would benefit from the legal services per-
formed, and thus, that it would be unfair to assess the
other beneficiaries with the fees incurred.
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Accordingly, the court fixed the fees and disburse-
ments of counsel and directed that they be paid from
its client’s share of the estate.

In re Frey, N.Y.L.J., July 25, 2013, p. 25, col. 5 (Sur. Ct.,
N.Y. Co.).

Business Judgment

In In re LaVacca, the administrator of the decedent’s
estate petitioned the Surrogate’s Court, Dutchess
County, for an order setting aside liens on a commercial
parcel of property so that it could be sold, directing that
the sale proceeds be retained after payment of closing
costs and expenses, and directing payment of the debts
of the estate upon the filing of his final accounting.

Upon consideration of the relief, the court declined
to grant the fiduciary’s application, concluding that
the administrator was essentially requesting that it
substitute its business judgment for his. Specifically,
the court opined that in order for a petition for advice
and direction to be entertained, extraordinary circum-
stances must be demonstrated. The court held that no
such showing had been made, and that the provisions
of EPTL 11-1.1 granted broad powers to the fiduciary
that enabled him to administer the estate without court
intervention.

In re LaVacca, N.Y.L.J., June 21, 2013, p. 42 (Sur. Ct.,
Dutchess Co.).

Eviction

In In re Boyer, it was held that the Surrogate’s Court
had jurisdiction over an eviction proceeding.

Before the Surrogate’s Court was a request by the
trustees of the testamentary trust under the decedent’s
Will for a final judgment of possession of specified
premises, and the issuance of a warrant of eviction to
remove respondent from possession. The record re-
vealed that the Court had previously determined that
the subject property belonged to the trust, and that the
Will of the decedent conferred no proprietary interest
in the property to the respondent, who was a trust ben-
eficiary and a tenant at will.

On the issue of its jurisdiction over the subject of
the proceeding, the Court held that it had the author-
ity to direct an eviction of tenants from estate property,
as it was a matter relating to the administration of a
decedent’s estate. The Court found the fact that the
application was made by testamentary trustees, rather
than an executor or administrator, was inconsequential
inasmuch as the issues raised were intertwined with
significant issues relating to the trust. Accordingly, the
Court issued judgment in the petitioners’ favor, con-
cluding that the respondent had failed to submit com-
petent evidence necessitating a plenary hearing.

In re Boyer, N.Y.L.J., June 14, 2013, p. 26, col. 6 (Sur. Ct.,
Dutchess Co.).

Laches

Before the court in In re Tarka was an uncontested
motion by the Public Administrator, as fiduciary of the
decedents’ estates, for summary judgment dismissing
the petitions of the respondent to set aside a stipula-
tion of settlement and to vacate the accounting decrees
entered in both matters, on the grounds of laches and
failure of the petitioner to raise a triable issue of fact, or
to demonstrate the merits of her underlying claims.

The record revealed that the decedents, husband
and wife, died survived by their two children, one
of whom was the respondent. Although initially the
respondent had been appointed the executor of her
mother’s estate, she was subsequently removed due to
her failure to comply with a court order directing her to
account, and the Public Administrator was appointed
in her place and stead. Upon the death of respondent’s
father, respondent’s application to be appointed ad-
ministrator of his estate was denied and the Public
Administrator was appointed fiduciary, based on her
failure to comply with the court’s order in the estate of
her mother, and the Appellate Division’s affirmance of
that order.

Subsequently, the Public Administrator and re-
spondent entered a stipulation in open court whereby
the parties agreed, inter alia, to the withdrawal of all
pending appellate matters in both estates, withdrawal
of objections by the respondent to the accounting of
the Public Administrator in the estate of respondent’s
mother, the agreement by the respondent not to pursue
objections to the account of the Public Administrator
in the estate of her father, and withdrawal of claims
by the Public Administrator against the respondent.
The documents submitted by the Public Administrator
in support of her motion established that she fulfilled
the terms of the settlement with respondent, where-
upon three years after it had been entered, respondent
moved to set it aside.

In support of her application, respondent alleged
that she had not been feeling well on the date she had
entered the stipulation, and felt intimidated by the no-
tion of having to proceed with a hearing in the event
that she did not agree to the settlement.

In granting the motion by the Public Administrator
for summary relief, the court opined that stipulations
of settlement, especially those entered in open court,
with the party seeking vacatur represented by counsel,
are not lightly set aside. In order to succeed, a movant
must establish grounds sufficient to invalidate a con-
tract, such as new evidence, fraud, collusion, mistake
or accident. An application to vacate a decree similarly
will only be granted in extraordinary circumstances
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based upon a showing of a reasonable excuse for fail-
ing to file timely objections, and a probability of suc-
cess on the merits.

Nevertheless, the court concluded that even if re-
spondent had demonstrated sufficient grounds to set
aside the settlement and vacate the court’s decrees, her
claims would be barred by laches, as a result of her
unexcused delay in instituting the proceedings and
prejudice to the Public Administrator. In reaching this
result, the court was persuaded by the fact that the re-
spondent had been represented by counsel at the time
she entered the stipulation, and she agreed to its terms
with the advice of counsel after lengthy negotiations in
which she participated. Further, the court found that
respondent’s claimed reasons for seeking vacatur of the
stipulation and decrees did not establish a sufficient
legal basis for doing so. Finally, the court noted that re-
spondent provided no excuse for her lengthy delay, yet
accepted all the benefits of her bargain to the detriment
of the Public Administrator and the estate.

In re Tarka, N.Y.L.J., June 28, 2013, p. 38 (Sur. Ct., N.Y.
Co.) (Surr. Anderson).

Notice of Election

In a probate proceeding, the surviving spouse of
the decedent appealed from an order of the Surrogate’s
Court, Kings County (Lopez Torres, S.), which denied
her petition for leave to file a late notice of election
against the decedent’s estate. The record revealed that
the decedent had been married to the petitioner for 49
years prior to his death in November 2004. Preliminary
letters testamentary issued on April 19, 2006 to the ex-
ecutor named in the decedents’ Will, and on December
6, 2006, the surviving spouse served her notice of elec-
tion on his attorney. However, the notice of election
was not filed with the Surrogate’s Court as required by
the provisions of EPTL 5-1.1-A(d)(1).

The surviving spouse retained new counsel in Oc-
tober 2007, who discovered that her notice of election
had not been filed in court in November 2008. Accord-
ingly, in April, 2009, the surviving spouse filed a peti-
tion for leave to file a late notice of election pursuant to
EPTL 5-1.1-A(d)(2). Letters testamentary were issued
in May, 2009, and on October 26, 2011, the Surrogate’s
Court denied the surviving spouse’s application.

In reversing the Order of the Surrogate’s Court,
the Appellate Division held that the surviving spouse
had demonstrated reasonable cause for her failure to
timely file her notice of election, by establishing that it
was attributable to law office failure. In addition, she
established that her late filing would not prejudice any
party. Accordingly, the Court held that the Surrogate’s
Court improvidently exercised its discretion in denying
the application.

Matter of Sylvester, 107 A.D.3d 903, 968 N.Y.S.2d 528 (2d
Dep’t 2013).

Notice of Election

The executor of the estate moved for summary
judgment finding that the respondent failed to serve a
notice of election during her lifetime, and that her right
of election died with her. The executor of the wife’s es-
tate cross-moved to extend her right to file the notice.

The record revealed that the decedent’s wife post-
deceased him, and for the five year period between
his death and hers she did nothing to follow the pro-
cedures for asserting her right of election pursuant
to EPTL 5-1.1A (d). Although the surviving spouse
claimed a right of election in her objections to probate
of the decedent’s Will, the Court held this was insuf-
ficient for purposes of satisfying the statutory require-
ments of the elective share statute. Moreover, the Court
held that because the right of election was personal to a
surviving spouse, any relief from a default in timely fil-
ing the notice of election was not available to her estate.

Accordingly, the executor’s motion for summary
judgment was granted.

In re Cyngiel, N.Y.L.J., July 30, 2013, p. 27 (Sur. Ct.,
Kings Co.).

Retaining Lien

In a contested probate proceeding, application was
made by counsel for the objectants to withdraw, due to
a conflict of interest among its clients, the failure of its
clients to cooperate, and significant fees owing to the
firm. Counsel also requested that it be granted a retain-
ing lien for all property, documents, monies or securi-
ties belonging to its clients in its possession, until its
legal fees were paid in full, as well as a charging lien.

In view of the fact that the application was unop-
posed, the firm’s request to be relieved as counsel was
granted. The court further granted counsel’s request for
a charging lien, but denied the firm’s request for a re-
taining lien. The court held that a retaining lien is con-
fined to property in the possession of an attorney and
is entirely distinct from the lien of an attorney created
by Judiciary Law 8475. Specifically, the court noted that
a statutory lien, as compared to a retaining lien, could
be enforced by an order of the court, directing that it be
satisfied out of moneys or property to which the lien
attached though not in the possession or control of the
attorney. As such, the retaining lien sought by counsel,
being a possessory right only, could not form the sub-
ject of a court order.

On the other hand, the court found that a charg-
ing lien was available to counsel, but that the firm had
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failed to submit any proof in the form of a retainer
agreement, time records or an affirmation of services
for the fees alleged to be owing. The court opined

that when an attorney engaged under a contract for

a definite purpose and not under a general retainer is
discharged, such attorney is entitled to recover in quan-
tum meruit the fair and reasonable value of the services
rendered. Accordingly, while the court granted counsel
a charging lien, it ordered that the amount of such lien
would be determined in a separate application, pursu-
ant to SCPA 2110, or in an appropriate action in another
court for payment of its fees for services rendered.

In re Galfano, N.Y.L.J., July 19, 2013, p.33 (Sur. Ct., Suf-
folk Co.).

Three Year/Two Year Rule

In a contested probate proceeding, an applica-
tion was filed with the Surrogate’s Court, New York
County by the objectant, who requested that the scope
of discovery be extended beyond the three year/two
year period set forth in Uniform Court Rule 207.27, and
the court’s discovery order. Specifically, the objectant
sought expansion of the rule in connection with the
examinations before trial of four witnesses, the dece-
dent’s prior physician, the decedent’s former employer,
the decedent’s prior attorney and draftsman of three
prior Wills, and the decedent’s companion. The object-
ant alleged that a broader discovery period was needed
in order to prove her claims of lack of testamentary
capacity and undue influence by the decedent’s com-
panion over the course of many years.

In denying the relief requested by the objectant, the
court held that deviation from the three year/two year
rule would only be allowed upon a showing of special
circumstances, based upon facts evidencing a scheme
to defraud or a continuing course of conduct of un-
due influence. The court found that the objectant had
failed to make such a showing, and that at most, the
facts proffered demonstrated a long-term relationship
between decedent and his companion. In addition, the
court noted that medical records for the period covered
by the rule and the examinations of the decedent’s pri-
or physician, his prior counsel and his companion were
available to the objectant to explore her claim of lack of
capacity and undue influence.

In re Macguigan, N.Y.L.J., July 3, 2013, p. 22, col. 3 (Sur.
Ct., N.Y. Co.) (Surr. Mella).

Settlement Agreement

Before the Appellate Division, Second Department
was the issue of whether an e-mail message could sat-
isfy the criteria of CPLR 2104 so as to constitute a bind-
ing and enforceable stipulation of settlement.

The question arose within the context of litigation
involving a multi-vehicle automobile accident. While
motions for summary judgment were pending, settle-
ment discussions ensued, and an offer by some of the
defendants was orally accepted by the plaintiffs. That
same day, a claims adjuster on behalf of said defen-
dants confirmed the oral understanding in an e-mail
to the plaintiffs’ counsel. Thereafter, plaintiffs signed a
release in favor of the settling defendants in exchange
for the agreed-upon sum. Approximately 6 days later
the court issued a decision granting summary judg-
ment in favor of the settling defendants and dismissing
plaintiffs’ claims and cross-claims as against them. In
addition, the decision granted plaintiffs’ cross-motion
for summary relief with respect to the liability of the
remaining defendants. In response thereto, counsel for
the settling defendants rejected plaintiffs’ release and
stipulation of discontinuance, claiming that there had
been no settlement between the parties in accordance
with CPLR 2104, and that the matter had been dis-
missed pursuant to the court’s decision.

Plaintiffs then moved to vacate the court’s order
granting summary judgment and to enforce the settle-
ment agreement between the parties as reflected in the
e-mail exchange. The Supreme Court granted the appli-
cation, and the defendants appealed.

In affirming the Order of the Supreme Court, the
Appellate Division opined that in order to be enforce-
able, a stipulation of settlement must be in writing and
subscribed by the party to be charged or his counsel.
To this extent, the Court found that the e-mail message
from the claims adjuster on behalf of the defendants set
forth the material terms of the agreement between the
parties. The Court rejected the defendants’ argument
that the agreement by the claims adjuster was insuf-
ficient to bind them, holding that as the agent of the
insureds with either actual or apparent authority, the
adjuster could bind the defendants to its settlement ne-
gotiations with the plaintiffs.

Moreover, the Court noted that traditional corre-
spondence between parties has long been recognized
as a basis for finding an enforceable stipulation of
settlement under CPLR 2104. While the Court acknowl-
edged that e-mail messages, as compared to letters,
cannot be signed in the usual sense of the word, it rec-
ognized that Appellate Courts in the First and Third
Departments have concluded that e-mail messages,
which are otherwise valid as a stipulation between the
parties, can be enforced pursuant to CPLR 2104. In-
deed, given the widespread use of e-mails as a form of
written communication, the Court opined that it would
be unreasonable to reach a contrary result. Lending to
this conclusion was the fact that in her e-mail message
the claims adjuster added her name to the conclusion
of the e-mail message, rather than resting content with
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having her name automatically generated. This, in
combination with the circumstances surrounding the
e-mail, caused the Court to find that the claims adjuster
intended to subscribe the e-mail settlement for pur-
poses of CPLR 2104.

Accordingly, the Court held that where an e-mail

be treated as a signature, such an e-mail message may
be deemed a subscribed writing within the meaning
of CPLR 2104 so as to constitute an enforceable agree-
ment.

Forcelli v. Gelco Corporation, N.Y.L.J., July 26, 2013, p. 23,
col. 6 (App. Div. 2d Dep’t).

message contains all material terms of a settlement and
a manifestation of mutual accord, and the party to be
charged, or his or her agent, types his or her name un-
der circumstances manifesting an intent that the name

llene S. Cooper, Esq. is a partner at Farrell Fritz,
P.C., Uniondale, New York.
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Florida Update

By David Pratt and Jonathan Galler

Legislative Update

Florida has enacted new
legislation addressing a
variety of trust and probate
issues. Summarized below
are some notable changes in
the law.

Trust Accountings:
Florida law provides that
the trustee of an irrevocable
trust must provide a trust
accounting to each qualified
beneficiary annually. Florida
Statutes § 736.0813 was revised to clarify that a trustee
who provides accountings more frequently, such as on
a monthly or quarterly basis, need not provide a sec-
ond accounting covering the same period at the end of
the annual period.

David Pratt

Unclaimed Property and Trustees: Revised Florida
Statutes §§ 717.112 and 717.101(24) and new Florida
Statutes § 717.1125 address unclaimed property held
by trustees being administered pursuant to the Florida
Trust Code. The legislation shortens the time period
that a trustee must hold the property before seeking to
deliver the unclaimed funds to the state from a period
of five years to a period of two years.

Non-Resident Jurisdiction in Trust Litigation: New
Florida Statutes § 736.0202(2) specifies eight actions of
a trustee, trust beneficiary, or other person, whether or
not a citizen or resident of Florida, that will subject the
person to personal jurisdiction in Florida. Among those
actions are: accepting trusteeship of a trust having its
principal place of administration in Florida or mov-
ing the principal place of administration of a trust to
Florida; serving as trustee of a trust having its principal
place of administration in Florida or created by a settlor
who was a resident of Florida at the time of creation of
the trust; and accepting compensation or a distribution
from a trust having its principal place of administration
in Florida. In addition, new Florida Statutes § 736.02025
provides for service of process by commercial delivery
service, or by any form of mail, requiring a signed re-
ceipt when a court action seeks only in rem or quasi in
rem relief.

Elimination of Requirement to File Florida Estate
Tax Return: The Florida Constitution effectively pro-
hibits a Florida estate tax, but, until recently, Florida
Statutes § 198.13 nevertheless required that any estate
of a decedent dying after December 31, 2012 would

have to file a tax return with
the Florida Department

of Revenue. See Senate Bill
492—Florida Analysis and
Fiscal Impact. The statute has
been revised to eliminate
the requirement that an
estate file a tax return with
the Florida Department of

> Revenue even for a decedent
dying after December 31,
2012. The legislation was
made effective, retroactively,
as of January 1, 2013.

Jonathan Galler

Case Law Update

New York Creditor’s Claim Against Ancillary Estate
in Florida

A nursing home that was owed payment from the
decedent filed a complaint against the personal repre-
sentative of the decedent’s estate in New York before
the estate was opened. The personal representative
did not open the estate until a few years later, at which
point the nursing home filed a claim against the New
York domiciliary estate. Later that year, the personal
representative opened an ancillary estate in Florida to
administer the disposition of the decedent’s Florida
home, and the nursing home filed a claim against the
ancillary estate as well. The nursing home petitioned
for an accounting of the ancillary estate and to transfer
the ancillary estate’s assets to the New York domicili-
ary estate. The trial court dismissed the petition on
grounds that the claim against the ancillary estate was
untimely under Florida’s two-year non-claims statute.
Fla. Stat. § 733.710. The appellate court reversed, hold-
ing that although the claim against the ancillary estate
was time-barred, it was not up to the Florida trial court
to determine whether the claim against the domiciliary
estate was time-barred. For that reason, the assets were
to be transferred to the New York domiciliary estate
for the New York court to adjudicate the claim. For the
same reason, the nursing home was deemed an inter-
ested party with the right to compel an accounting of
the ancillary estate.

Staum v. Rubano, 2013 WL 4081055 (Fla. 4th DCA Au-
gust 14, 2013) (not yet final).

Will Contest—Standing

Petitioner filed a petition to revoke the probate of
the 2009 will of the decedent. Petitioner alleged that
the decedent’s 1983 will was the decedent’s only valid
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will. Florida’s probate code provides that a petition

to revoke probate of a will may be commenced by

any interested person, including a beneficiary under

a prior will. Fla. Stat. § 733.109. However, a petitioner
is not deemed to be an interested person for purposes
of standing to revoke probate if the decedent’s previ-
ous and presumptively valid will does not include the
petitioner as a beneficiary of the estate. It is, therefore,
the burden of the petitioner to establish that a previ-
ous will that excludes the petitioner as a beneficiary is
also invalid. In this case, the trial court dismissed the
petition to revoke probate for lack of standing because
the petitioner was not named as a beneficiary in the
decedent’s previous three wills. The appellate court re-
versed, holding that petitioner had sufficiently alleged
that all wills executed after the 1983 will, in which she
was named as a beneficiary, were invalid on grounds of
undue influence, incapacity and insane delusion.

Gordon v. Kleinman, 2013 WL 4081027 (Fla. 4th DCA Au-
gust 14, 2013) (not yet final).

Enforceability of Trust Provision Regarding Waiver
of Elective Share

Upon the death of her husband, petitioner filed a
declaratory judgment action challenging the enforce-
ability of a provision in the decedent’s trust. The trust
provided that if petitioner makes a valid disclaimer
of all of her interest in the QTIP trust created under a
separate provision of the trust and also makes a valid
waiver of her right to elect the elective share in the
decedent’s estate, she would instead receive $5 million
outright and free of trust. Petitioner contended that this
provision of the trust constituted an unlawful penalty
clause by penalizing her to the tune of $5 million for
taking her elective share. The trial and appellate courts
both disagreed with petitioner. Florida law invalidates
trust provisions that purport to penalize an interested
person for contesting the trust instrument or for com-
mencing other proceedings relating to a trust. Fla. Stat.
§ 736.1108. However, the courts held that the provision
at issue was enforceable. Unlike a “no contest” clause,
which undermines the strong public policy interest in
allowing courts to determine a trust instrument’s valid-
ity, the provision here did not undermine the purpose
of the legal right forfeited (i.e., the elective share) be-

cause it simply provided an optional alternative devise
to the beneficiary.

Dinkins v. Dinkins, 2013 WL 3834371 (Fla. 5th DCA July
26, 2013) (not yet final).

Undue Influence

Two of the decedent’s daughters filed a lawsuit
against their sister, who was named the personal repre-
sentative of their mother’s estate. Among other claims,
petitioners contended that the personal representative
had unduly influenced their mother to take certain
financial accounts out of her estate by making them
“pay on death” accounts or joint accounts with right of
survivorship. The trial court agreed, but the appellate
court reversed, concluding that there was insufficient
evidence to support an inference of undue influence. In
Florida, undue influence is presumed when a person
with a confidential relationship with the testator was
active in procuring the devise and is a substantial ben-
eficiary thereof. The appellate court concluded that pe-
titioners could not demonstrate that the personal rep-
resentative was active in procuring the devise. Perhaps
most interestingly, though, the appellate court also
noted that “evidence merely that a parent and an adult
child had a close relationship and that the younger per-
son often assisted the parent with tasks is not enough
to show undue influence. Where communications and
assistance are consistent with a ‘dutiful’ adult child
towards an aging parent, there is no presumption of
undue influence.”

Estate of Kester v. Rocco, 117 So. 3d 1196 (Fla. 1st DCA
2013).

David Pratt is a partner in Proskauer’s Personal
Planning Department and the head of the Boca Raton
office. His practice is dedicated exclusively to the ar-
eas of estate planning, trusts, and fiduciary litigation,
as well as estate, gift and generation-skipping trans-
fer taxation, and fiduciary and individual income
taxation. Jonathan Galler is a litigator in the firm’s
Probate Litigation Group, representing corporate fi-
duciaries, individual fiduciaries and beneficiaries in
high-stakes trust and estate disputes. The authors are
members of the firm’s Fiduciary Litigation Depart-
ment and are admitted to practice in Florida and New
York.
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HotDocs® renewal pricing does not

include shipping or applicable sales tax
as charged by LexisNexis.

i
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Section Committees and Chairs

The Trusts and Estates Law Section encourages members to participate in its programs and to contact the
Section Officers or Committee Chairs for information.

Ad Hoc Committee on Multi-State
Practice

William P. LaPiana

New York Law School

185 West Broadway

New York, NY 10013-2921
william.lapiana@nyls.edu

Charitable Organizations
Christine Woodcock Dettor
Bousquet Holstein PLLC

110 West Fayette Street

One Lincoln Center, Suite 900
Syracuse, NY 13202
cdettor@bhlawpllc.com

Mary Anne Cody

Mackenzie Hughes LLP

101 South Salina St., Suite 600
Syracuse, NY 13202
mcody@mackenziehughes.com

Continuing Legal Education
Frank W. Streng

McCarthy Fingar LLP

11 Martine Avenue, 12th Floor
White Plains, NY 10606-1934
fstreng@mccarthyfingar.com

Diversity

Ashwani Prabhakar
Greenfield Stein & Senior LLP
600 Third Avenue

New York, NY 10016
aprabhakar@gss-law.com

Anta Cisse-Green

Akin Gump Strauss Hauer & Feld LLP
One Bryant Park

New York, NY 10036

antac3@aol.com

Elderly and Disabled
Cora A. Alsante

Hancock Estabrook, LLP
1500 AXA Towver |

100 Madison Street
Syracuse, NY 13202
calsante@hancocklaw.com

Estate and Trust Administration
Jill Choate Beier

Marymount Manhattan College
221 E. 71st Street

New York, NY 10021
jbeier@mmm.edu

Estate Litigation

Charles T. Scott

Greenfield Stein & Senior, LLP
600 Third Avenue, 11th Floor
New York, NY 10016-1901
cscott@gss-law.com

Estate Planning

Sharon L. Wick

Phillips Lytle LLP

1 HSBC Center, Suite 3400
Buffalo, NY 14203-2887
swick@phillipslytle.com

International Estate Planning
Daniel S. Rubin

Moses & Singer LLP

The Chrysler Building

405 Lexington Avenue

New York, NY 10174-1299
drubin@mosessinger.com

Law Students and New Members
Michelle Schwartz

Fulbright & Jaworski LLP

666 Fifth Avenue

New York, NY 10103
mschwartz@fulbright.com

Legislation and Governmental
Relations

lan William MacLean

The MacLean Law Firm, P.C.
100 Park Avenue, 20th Floor
New York, NY 10017
ianwmaclean@maclean-law.com

Robert Matthew Harper
Farrell Fritz PC

1320 RXR Plaza
Uniondale, NY 11556
rharper@farrellfritz.com

Life Insurance and Employee Benefits
Patricia J. Shevy

The Shevy Law Firm, LLC

7 Executive Centre Drive

Albany NY 12203
patriciashevy@shevylaw.com

Members and Membership Relations
Jennifer N. Weidner

Boylan Code LLP

The Culver Road Armory

145 Culver Road

Rochester, NY 14620
jweidner@boylancode.com

Newsletter and Publications
Jaclene D’Agostino

Farrell Fritz PC

1320 RXR Plaza

Uniondale, NY 11556-1320
jdagostino@farrellfritz.com

Practice and Ethics

Eric W. Penzer

Farrell Fritz, P.C.

1320 RXR Plaza
Uniondale, NY 11556-1320
epenzer@farrellfritz.com

Surrogate’s Court

Lisa Ayn Padilla

61 Broadway, Suite 2125
New York, NY 10006
lisa@eflm.com

Taxation

Susan Taxin Baer

Law Offices of Susan Taxin Baer
399 Knollwood Road, Suite 212
White Plains, NY 10603-1937
stbaer@baeresq.com

Technology

Gary R. Mund

P.O Box 1116

New York, NY 10002-0914
gmund@mundlaw.com
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Executive Committee District Representatives

First District Fifth District Tenth District
Natalia Murphy, Ami Setright Longstreet Joseph T. La Ferlita
Day Pitney LLP Mackenzie Hughes LLP Farrell Fritz P.C.
7 Times Square P.O. Box 4967 1320 RXR Plaza
New York, NY 10036 Syracuse, NY 13221 Uniondale, NY 11556
nmurphy@daypitney.com alongstreet@mackenziehughes.com  jlaferlita@farrellfritz.com
Second District Sixth District Eleventh District
Marilyn Ordover Hon. Eugene E. Peckham Mindy J. Trepel
Cullen & Dykman LLP Levene Gouldin & Thompson LLP Sweeney Gallo Reich & Bolz LLP
44 \Wall Street P.O. Box F-1706 95-25 Queens Blvd, 11th Floor
New York, NY 10005 Binghamton, NY 13902 Rego Park, NY 11374
mordover@cullenanddykman.com epeckham@Igtlegal.com mtrepel@msgrb.com
Third District Seventh District Twelfth District
Stacy L. Pettit Barbara R. Heck James Carl Lucas
State of New York Harris Beach PLLC Lucas & Lucas, Esq.
Appellate Division, Third Dept. 99 Garnsey Rd. 110 Wall Street, 11th Floor
P.O. Box 7288, Capitol Station Pittsford, NY 14534 New York, NY 10005-3101
Albany, NY 122224 bjames@harrisbeach.com esqcarl@aol.com
spettit@courts.state.ny.us . o

Eighth District Thirteenth District
Fourth District Victoria L. D’Angelo Paul S. Forster
Cristine Cioffi Damon Morey LLP P.O. Box 61240
Cioffi Slezak Wildgrube P.C. 9276 Main Street, Suite 3B Staten Island, NY 10306
2310 Nott Street East Clarence, NY 14031-1913 psflaw@aol.com
Niskayuna, NY 12309-4303 vdangelo@damonmorey.com

ccioffi@cswlawfirm.com ] o
Ninth District

Elana L. Danzer

Greenfield Stein & Senior LLP
600 Third Avenue

New York, NY 10016
edanzer@gss-law.com

Request for Articles

If you have written an article you would like
considered for publication, or have an idea for one,
please contact the Trusts and Estates Law Section
Newsletter Editor:

A\ \ _ Jaclene D’Agostino, Esq.
-/ B Farrell Fritz PC
= 2 1320 RXR Plaza

Uniondale, NY 11556-1320
jdagostino@farrellfritz.com

Articles should be submitted in electronic
document format (pdfs are NOT acceptable), and
include biographical information.

¥
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www.nysba.org/TrustsEstatesNewsletter
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From the NYSBA Book Store

New York Lawyers’
practical Skills Series

probate and
| Administration of
| Decedents’ Estate
t
}

. Amelac B3
W,mm&

a2

PRODUCT INFO AND PRICES*

2013-2014 / 192 pp., softbound
PN: 419603

NYSBA Members/Pre-pub  $110/$95
Non-members/Pre-pub $125/$110

Order multiple titles to take advantage of our low flat rate shipping
charge of $5.95 per order, regardless of the number of items
shipped. $5.95 shipping and handling offer applies to orders
shipped within the continental U.S. Shipping and handling
charges for orders shipped outside the continental U.S. will be
based on destination and added to your total.

*Special pre-publication offer ends December 31, 2013.

Get the Information Edge

NEW YORK STATE BAR ASSOCIATION

Call to order: 1.800.582.2452
Mention Code: PUB2063N

Special
Pre-publication

Offer*
with coupon code
PUB2063N

Authors

Jessica R. Amelar, Esq.
New York County Surrogate’s Court, New York, NY

Arlene Harris, Esq.
Kaye Scholer, LLP, New York, NY

Probate and Administration of Decedents’ Estates is a practical
guide for an attorney who represents a petitioner in a probate
or administration proceeding. Although other subjects are
discussed, this publication focuses on the administration

of an estate that is not subject to federal estate taxation.

The authors, experienced trusts and estates practitioners,
provide a step-by-step guide for handling a basic probate
proceeding and for completing the appropriate tax-related
forms. Numerous practice guides are included, making this
a useful reference for anyone becoming involved in this area
of practice. This latest edition updates case and statutory
references, making Probate and Administration of Decedents’
Estates an excellent resource for any trusts and estates library.

The 2013-2014 release is current through the 2013 New York
State legislative session.
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Publication of Articles

The Newsletter welcomes the submission of
articles of timely interest to members of the Sec-
tion. Submissions may be e-mailed to Jaclene
D’Agostino (jdagostino@farrellfritz.com) in Micro-
soft Word or WordPerfect. Please include biograph-
ical information.

Unless stated to the contrary, all published
articles represent the viewpoint of the author and
should not be regarded as representing the views of
the Editor or the Trusts and Estates Law Section, or
as constituting substantive approval of the articles’
contents.

Accommodations for Persons with Disabilities:

NYSBA welcomes participation by individuals with dis-
abilities. NYSBA is committed to complying with all appli-
cable laws that prohibit discrimination against individuals
on the basis of disability in the full and equal enjoyment of
its goods, services, programs, activities, facilities, privileg-
es, advantages, or accommodations. To request auxiliary
aids or services or if you have any questions regarding ac-
cessibility, please contact the Bar Center at (518) 463-3200.

This Newsletter is distributed to members of the New
York State Bar Association’s Trusts and Estates Law
Section without charge.

We reserve the right to reject any advertisement.
The New York State Bar Association is not responsible for
typographical or other errors in advertisements.

© Copyright 2013 by the New York State Bar Association.
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Jaclene D’Agostino
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Section Officers

Chair

Carl T. Baker

FitzGerald Morris Baker Firth PC
P.O. Box 2017

16 Pearl Street

Glens Falls, NY 12801
ctb@fmbf-law.com

Chairperson-Elect

Ronald J. Weiss

Skadden Arps Slate Meagher & Flom LLP
Four Times Square, 28th Floor

New York, NY 10036
ronald.weiss@skadden.com

Secretary

Marion Hancock Fish
Hancock Estabrook, LLP
1500 AXA Tower |

100 Madison Street
Syracuse, NY 13202
mfish@hancocklaw.com

Treasurer

Magdalen Gaynor

Law Offices of Magdalen Gaynor
10 Bank Street, Suite 650

White Plains, NY 10606-1978
mgaynor@mgaynorlaw.com



