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Can’t we do something to stop
law schools from turning out so
many new lawyers? We have

enough lawyers already.” Sound fa-
miliar? Whenever bar association offi-
cers sit down with members of the
practicing bar to discuss their issues
of concern, this question inevitably
comes up. The question is a legiti-
mate one, because the competitive
pressure of the growing attorney
population contributes to the diffi-
culty many attorneys have in main-
taining a comfortable standard of liv-
ing. On the other hand, the answer is
not a simple one, mainly because law
schools and the practicing bar have
entirely different goals and differing
responsibilities to society.

For some time now, we have been
meeting on a regular basis with the
deans of New York’s 15 law schools
and have explored the problem of
law school admissions and gradua-
tion levels, as well as many other is-
sues of common interest. The respon-
sibility of the bar in the education of
lawyers has a long history in the
United States. In the earliest days, ad-
mission to the bar was acquired
through apprenticeship with a prac-
ticing lawyer, and it was not until early last century that
legal education became the exclusive province of the
American law schools. Despite the shift to the academy,
the bar remained interested and influential in the
process and, of course, the American Bar Association
provides the sole accrediting process for law schools in
the United States.

The last decade has seen several significant events in
this relationship, beginning with the 1992 report of the
American Bar Association Task Force on Law Schools
and the Profession entitled “Legal Education and Pro-
fessional Development—an Educational Continuum,”
commonly referred to as the MacCrate Report after the
chair of the task force, Robert MacCrate, former presi-
dent of our Association and of the ABA. The report
urged a “shared responsibility” on behalf of the legal
academy and the practicing bar to foster the profes-
sional development of lawyers and law students. Also
in 1992, William R. Rakes, then President of the Virginia
State Bar, convened a Conclave on the Education of
Lawyers in Virginia. Rakes organized the conclave in re-
sponse to what he called “a growing disjunction be-
tween the legal academy on the one hand and the prac-

ticing bar and the judiciary on the
other.” In a thoughtful article in The
Notre Dame Law Review, Rakes
quoted Judge Harry Edwards, writ-
ing in the Michigan Law Review, who
said: “I fear that our law schools and
law firms are moving in opposite di-
rections . . . while the schools are
moving towards pure theory, the
firms are moving toward pure com-
merce, and the middle ground—eth-
ical practice—has been deserted by
both.” The mission of the conclave
paralleled the recommendation of
the MacCrate Report: to foster
greater cooperation between the
practicing bar and the faculty and
administration of law schools in the
development of lawyers.

In the years since, 20 states have
held similar conclaves, all aimed at
improving the relationship between
lawyers in the academy and lawyers
in private practice and fostering the
cooperation in the administration of
legal education.

And just about a year ago, the Na-
tional Conference of Bar Presidents,
the National Association of Bar Exec-
utives, the National Conference of
Bar Foundations and the Deans’

Workshop of the Section of Legal Education and Ad-
missions to the Bar gathered during the American Bar
Association’s Mid-Year Meeting in Dallas, Texas. More
than 500 bar leaders and law school deans participated
in a conference entitled “A National Dialogue on the
Legal Education Continuum” and produced 10 separate
workshops, each focused on a topic which collectively
tackled the major issues involving the profession and
legal education. The purpose of the program was to pro-
vide a national forum for bar association leaders and
deans to discuss their respective roles in teaching com-
petence, professional skills and the values of the profes-
sion, and to generate a sustainable action plan for work-
ing together for the future education of lawyers. It was
the expectation of that conference that bar leaders and
deans would explore avenues reassuring commitment
to an advancement of those goals.

At a joint luncheon of the NCBP, NABE and NCBF after
the workshops, Robert MacCrate was the principal
speaker. The pride in his voice was evident as he said:

PAUL MICHAEL HASSETT

How Many Lawyers
Should Society

Have? 

Paul Michael Hassett can be reached at 1500 Liberty 
Building, Buffalo, N.Y. 14202.
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How rewarding it is to find, in the year 2000, law deans
in their workshops grappling with the latest issues to
confront the profession relating to multidisciplinary
practice, and to find this joint assembly engaged in a
national dialogue on the legal education continuum
that the task force defined in the summer of 1992.

The luncheon concluded with the suggestion that state
delegations to the program consider appropriate fol-
low-up conferences to continue the dialogue. 

Last November, the New York State Judicial Institute
on Professionalism in the Law and our Association co-
operated in a program entitled “A Convocation on the
Face of the Profession,” held at the Court of Appeals
and at the Bar Center in Albany. Over the two days of
the convocation, we discussed the profile of college
graduates accepted to law school, the socialization of
law students into the profession, and graduation and
employment of students as members of the bar. The
convocation ended with break-out sessions where the
individual participants had an opportunity to share
their views with panelists on these important issues.

As a part of the opening session of the convocation, I
was privileged to have the opportunity to address all of
the participants in the beautiful courtroom of the Court
of Appeals. I used the opportunity to discuss the very
thoughtful keynote address of John Sexton, dean of the
New York University School of Law, at a program spon-
sored by the ABA Section on Legal Education and Ad-
missions to the Bar during the ABA Annual Meeting last
Summer in London. The program was entitled “Out of
the Box—Thinking About the Training of Lawyers in the
Next Millennium.” Dean Sexton’s insightful and
provocative address questioned whether the American
model of a three-year postgraduate legal education can
long survive in the 21st Century. After recounting the
challenges to the continuation of this model, Dean Sex-
ton concluded that the traditional American law school
education not only can, but must survive. He said 

[t]he United States is a society based on law and forged
by lawyers. The law is our great arbiter, the principal
means by which we have been able to knit one nation
out of a people whose chief characteristic always has
been diversity. And, just as the law has been a principal
means for founding, defining, preserving, reforming,
and democratizing a united America, our lawyers have
been charged with setting the nation’s values. The role
of the lawyer is that of a fiduciary for and conscience of
the civil realm—for if lawyers do not play that role, no-
body will.

All of these events, beginning with the appointment
of the ABA Task Force a decade ago, have contributed
greatly to the dialogue between the practicing bar and
legal educators about the course of American legal edu-
cation. I am confident that this dialogue will continue

here in New York State, and if we accept John Sexton’s
provocative challenge that American lawyers have been
charged with setting the nation’s values and must con-
tinue to function as the “conscience of the civil realm,”
then this discussion must certainly continue. I am hope-
ful that the process can be institutionalized and that in-
stead of meeting with law school deans on an occasional
basis, we will engage in continuing study of the major
issues of the legal education process and meet on a pre-
dictable basis to share the results of those studies. I hope
that our Association will have a major role in convening
and continuing that discourse.

As I said earlier, whether we have too many lawyers
is a complicated issue. Law schools do not have any re-
sponsibility for regulating the number of people who
wish to attend law school and the practicing bar has no
influence on whether universities continue to respond
to that demand. Doug O’Brien, a longtime member and
former chair of our Public Relations Committee and a
radio journalist in New York City and lecturer on vari-
ous professionalism topics, suggests the answer in these
words:

It is arguable there are too many attorneys, that is too
many people willing to represent others. It’s quite pos-
sible the marketplace doesn’t need any more of those. I
submit, however, there is no such thing as too many
lawyers. How is it possible to have too many people
who know how the world works? How can we have
too many people who can deal with the civics of the
day? Are there too many people who think clearly and
rationally? Is it possible to have too many circumspect
people? And how can there be too many people to look
to for guidance and leadership?

Maybe those of us who have been privileged to be
the beneficiaries of a law school education ought to be
willing to share it with others, even if it does mean some
more competition in the marketplace.

PRESIDENT’S MESSAGE
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Let Us Know . . .

If you change the address where you receive your
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tive nexus between jail if warranted by
a probationer’s conduct and an “alter-
native other than jail” being thwarted
by his not having a lawyer “to repre-
sent him continually” is not explained
by Justice Hall. Her jurisprudence ap-
pears to be that of an existentialist. Ac-
cording to her, a “patient” lawyer who
became “exasperated also” persuaded
her to have Moses psychiatrically ex-
amined “to determine whether he had
some organic problem that was caus-
ing his bad attitude”—one may as-
sume it to be the type of bad attitude
associated with bristling by civilized
persons. “All,” in the unelucidated
view of Justice Hall, “assumed that
German Moses was unintelligent, un-
lettered and uneducable.” Yet the psy-
chiatric report—if Moses’s patient
lawyer assessed it correctly—showed
Moses as being “probably the smartest
person in the courtroom.”

Overlooked in Justice Hall’s Point of
View was the examination’s original
purpose. It was not to find out how
smart Moses was, albeit being so smart
it could fairly be argued that Moses’s
madness had method to it. Although
the smartest person in the courtroom,
Moses, according to Justice Hall,
“could not figure out how to negotiate
in a racist society.” She saw him “dif-
ferently than others saw him” because
she knew “how it feels to be invisible”
and “could visualize” Moses. 

She should read Henry Thoreau.
Most men, as visualized by Thoreau,
lead lives of quiet desperation. One
born as one of six whose father was
born one of thirteen and who had to
leave school when he was 13 to help
support his family may not appreciate
Justice Hall’s unelucidated conception
of what it means to feel invisible or her
professed ability to visualize others.
Martin Luther King shamed a nation
that was not living out the promise of
its creed by stating that a man must be
judged by the content of his character
and not by the color of his skin. Judges
worthy of their oaths must lead the
way by speech and conduct in saying,
“Amen!” And to his words, the writer

offers those of Justice John Harlan, Sr.
dissenting in Plessy v. Ferguson: “[I]n
the view of the Constitution, in the eye
of the law, there is in this country no
superior, dominant, ruling class of citi-
zens. There is no caste here. Our Con-
stitution is color-blind, and neither
knows nor tolerates classes among cit-
izens. In respect of civil rights, all citi-
zens are equal before the law. The
humblest is the peer of the most pow-
erful. The law regards man as man, and
takes no account of his surroundings or of
his color when his civil rights as guar-
anteed by the supreme law of the land
are involved.” Plessy v. Ferguson, 163
U.S. 537, 559 (1896) (Emphasis added).

Starting out in the Bronx District At-
torney’s Office under Burton B.
Roberts, every day of this writer’s 30
years as a prosecutor—so far as God’s
wisdom factored through his human
imperfection would give him the light
to see it—was lived by Justice Harlan’s
message, not by poisonous and igno-
rant thinking to the contrary dressed
up in semantic flapdoodle.

Lawrence N. Gray
Kings Park, N.Y.

Fifty-Year Retrospective
For we old-timers (50 or more years

as lawyers), your January edition im-
pressively combines nostalgia with
mind-expanding data about specific,
important changes in fundamentals.

Over the past half-century, not only
has New York law evolved in major
ways but also the practice of law has
been substantially transformed.

Question: Does society in general
and clients in particular in the year
2001 have more respect for New York
law—and hold New York lawyers in
higher regard than 50 years ago? The
profession must set the goal that the
answer 50 years from now is a loud,
clear, enthusiastic YES.

George W. Nordham
Member of the N.Y. Bar

Winter Springs, Fla.
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EDITOR’S
MAILBOX

Point of View
The Point of View column by Justice

Priscilla Hall of Kings County
Supreme Court in the November-De-
cember 2000 issue of the Journal invites
a different point of view from a 30-
year prosecutor—if for no other rea-
son than for the sake of “diversity.”
Cutting right to the chase, a lawyer or
judge worth his or her salt must em-
body a scholarly knowledge of, and
respect for, objective legal principles
and a personal discipline to apply
those principles with clinical neutral-
ity. There is a profound lesson to be
drawn from the Statue of Justice. The
Lady is blindfolded. She cannot see
who is in front of her, even his or her
skin pigmentation. Without that blind-
fold, she could never hold the scales of
justice even. 

Justice Hall’s Point of View, adapted
from an address given by her to an
American Bar Association “Town
Meeting on Diversity in the Legal Pro-
fession,” states that “white court offi-
cers would start to bristle as soon as
[German Moses] . . . walked into the
courtroom.” Conspicuously absent is
any attempt on her part to elucidate
the word, “bristle.” What is notably
present before “white” and “bristle” is
the justice’s own description of Moses.
He was “a defendant on my probation
calendar”—for what crime and con-
viction and later criminal transgres-
sion is undisclosed. The justice here
states that she cannot here remember.
Moses was “sullen, sulking and scowl-
ing with a reputation for being diffi-
cult.” “He was hostile.” She “de-
spaired of any alternative other than
jail” because she “could not get a
lawyer to represent him continually.” 

Contrary to the justice’s assertion,
the law is its own measure of right and
wrong. The legal or logical authorita-
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Court Facilities Renewal
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New York State is in the midst of a $3.5 billion capital construction program, the
largest court construction program in the nation outside of the federal court sys-
tem. 

The New York State Judiciary Law makes local governments responsible for provid-
ing and maintaining court facilities. That means that in New York there are 117 local
governments—57 counties and 60 cities—that provide courthouses for the operation of
the Unified Court System.

In 1987, reacting to a statewide crisis in court facilities, the Legislature enacted the
Court Facilities Act. The act reaffirmed the principle that providing and maintaining
court facilities was a local responsibility, but, for the first time, it mandated a capital
planning process to assist local governments in meeting that responsibility, provided for
technical assistance from the Office of Court Administration and the State Dormitory
Authority, and established a program of state financial aid to local governments.

The results of the Court Facilities Act are becoming visible throughout the state as the
long process of arranging for new and remodeled courthouses bears fruit. Although
much remains to be done, many local governments have already completed their capi-
tal plans. In many other localities, significant progress is being made.

The photographs on the cover and following pages illustrate some of the progress
that has been made in the past decade and provide architects’ renderings of some major
projects now underway. 

On the cover (clockwise from top left):
The building now used by the Norwich City Court is a converted railroad depot. This

project is an example of the “adaptive use” effort that has characterized several projects
as state and local governments have found new uses for vacant buildings by converting
them into much-needed court facilities. The “new” Rensselaer County Family Court fea-
tured in the November 1999 issue of the Journal was established in the “old” Rensselaer
County Jail, and the Red Hook Community Center, featured in the June 2000 issue of the
Journal, is housed in a renovated parochial school in Brooklyn. New city courts in Glen
Cover and Hornell are housed in converted banks.

Across the state, new court complexes such as the Wyoming County facility shown
on the cover have replaced buildings that were outdated, crowded and dilapidated. Sim-
ilar complexes have been built in Washington County (see page 17) and in Wayne and
Genesee counties.

Many new courthouses erected as part of the program have been honored with
awards from the American Institute of Architects. Among those that have received these
awards is the Ithaca City Courthouse designed by the firm of Perkins Eastman.

The architect’s model of the Erie County Family Courthouse provides a preview of a
facility that is nearly completed and will open later this year. The facility will also house
the county’s Department of Probation.

The Broome County Courthouse in Binghamton is an example of how improvements
in Family Court facilities have been among the major success stories in the Court Facili-
ties Program. The new courthouse replaced a facility that was regarded as one of the two
worst in the state.

Ronald Younkins
Director of court facilities management,

and executive assistant to Justice Ann Pfau,
deputy chief administrative judge
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High-rise Justice The Kings County
Supreme Criminal/Family Courthouse—
set for a groundbreaking this year—will
house 74 courtrooms in a 33-story building,
making it one of the largest courthouses
ever to be built.

After The new Beacon City Court-
house opened in 1996.

Before For more than 60 years, the Beacon City
Court, housed on the second floor of the building
directly over the police department, lacked such
basic amenities as a waiting room and chambers.

▼

▼

▼



Justice for Families Pictured at right
is the new Dutchess County Family
Court building. Like the Broome
County facility shown on the 
cover, it replaced a facility that was
regarded as being among the worst
in the state.
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Breaking Ground On January 23, 2001, a
groundbreaking ceremony was held for the
annex to the Westchester County Courthouse.
This aerial view is a composite photo showing
the existing high-rise courthouse at right and an
artist’s rendition of the annex (in box). Later this
year, a groundbreaking will be held for a new
courthouse in the adjoining county of Putnam.

Cohalan Complex One of the first major
new court complexes completed after en-
actment of the Court Facilities Act was the
Cohalan Court Complex in Central Islip,
Long Island, which opened in 1992.

▼

▼

▼
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Queens Family Courthouse In late 2001, the new
Queens Family Courthouse will open, replacing
cramped and inadequate space for the Family
Court and related agencies.

Public Safety Centers In many communities
throughout the state, new public safety centers
have been built, such as the Geneva City Court-
house. They provide a home both for the courts
and the local police department.

Out of the Basement The 11-
story Bronx Housing Court-
house opened in 1997, allowing
the court to leave dismal and
crowded quarters in the base-
ment of the Bronx County
Courthouse.

▼

▼

▼
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Historic Courthouses Reclaimed Many historic
courthouses, such as the Seneca County Court-
house, have been saved, some with partial fund-
ing available through the State Historic Pres-
ervation bond program. They have then been
renovated to meet the needs of today’s courts.
Livingston, St. Lawrence and Putnam Counties
are among the other localities to restore historic
courthouses. The restoration of the historic
Schoharie County Courthouse will be completed
later this year. 

Expansion Space A major addition to the Rock-
land County Courthouse will open later this year.
Another major new facility in the Ninth Judicial
District, the Orange County Courthouse, will
also open later this year. 

The New York City Plan The 11-
courtroom addition to the Queens
Criminal Courthouse, completed in
1995, was the first major court 
project completed in New York City
in 20 years.

▼

▼

▼
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Justice Complexes Shown here is the new justice
complex, in Washington County that replaced
old facilities no longer capable of handling the
county’s needs. Similar complexes have been
built in Wyoming County (shown on the cover)
and in Wayne and Genesee Counties.

Queens Civil Court Before the new Queens Civil
Courthouse opened in 1998, lawyers and litigants
had no place to meet in the courthouse and were
forced to conference in fast-food restaurants in
the neighborhood.

▼
▼

“Superblock” Construction on the 47-courtroom
Bronx Criminal Court Complex—nicknamed the
“Superblock”—will begin this year.

▼
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Expanded Enforcement Options
For Orders of Protection Provide

Powerful Reply to Domestic Violence
BY MARJORY D. FIELDS

Public awareness of domestic violence has in-
creased during the past several years. This height-
ened awareness has had an impact on legislators,

the judiciary and legal practitioners. Domestic Relations
Law § 240 has been amended to include domestic vio-
lence as a factor in adjudicating custody and visitation
rights.

In an effort to control domestic violence, the New
York State Legislature has made it possible to pursue or-
ders of protection in three courts with concurrent juris-
diction: criminal courts, the Supreme Court and the
Family Court. Orders of protection (OP) and temporary
orders of protection (TOP) are among the most power-
ful orders that can be issued by any court. It is therefore
critical for attorneys to understand the procedures for
obtaining and enforcing them.

This article provides a guide to applications for en-
hanced or modified OP and TOP provisions, and for
civil contempt findings when the orders have been vio-
lated.

References in this article to “enforcement motions”
include all of these forms of relief, as well as motions
brought on by an order to show cause. Some citations
are to the Family Court Law because it provides for the
procedures and remedies described, which by analogy
are applied in Supreme Court. Family Court Act provi-
sions are appropriate for Supreme Court proceedings,
because the Supreme Court has all the powers of the
Family Court, and the legislative intent is the same for
OP and TOP in all courts.1 The official court forms for
Supreme Court warrants of arrest, OP and TOP are pro-
vided as illustrations on pages 27-31.

The primary focus here is on the civil remedies. Si-
multaneous criminal prosecution for any crime defined
in the Penal Law is likely also. A violation of a civil OP
or TOP may be prosecuted as the crime of criminal con-
tempt, a class E or class D felony.2 In addition, criminal
charges may be brought under the new stalking laws,3

and for burglary, assault, menacing and endangering
the welfare of a child, or for any other underlying crime
or violation under the Penal Law. Many of the enforce-
ment motions will be made following an arrest based on

an allegation of violation of OP or TOP because of the
mandatory arrest provisions of the Criminal Procedure
Law.4 Thus, enforcement motions will become more
common, and require prompt hearings because re-
strained parties may be in custody.

Immediate Access to Court
Since enactment of 1999 N.Y. Laws, Chapter 606,5 the

Supreme Court must act on original applications for
TOPs and OPs and enforcement motions within the
same time frames imposed in Family Court. Thus,
Supreme Court must file enforcement motions without
delay on the same day such person first appears at
court, and a hearing shall be held on the same day or the
next day that the court is open.6

An OP usually provides that the restrained party not
harass, menace, recklessly endanger, assault or attempt
to assault the petitioner, and refrain from committing a
family offense. The order may exclude a party from the
marital home, and it may direct that the restrained party
stay away from the protected party and child, their
workplaces, schools, child care locations, and any other
specific locations designated by the court. 

In an opinion that provides a primer on appropriate
provisions for OP, the Appellate Division, First Depart-
ment, ruled in 1999 that it is error for the trial court to
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ments on the federal gun removal and interstate enforce-
ment provisions.
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grant an OP but fail to restore the victim to the family
home and exclude the offender from that home.7 The
Appellate Division stated that “the court should not
base its decision solely on the fact that one party has
found another place to stay and the other has not. A vic-
tim of the outrageous and life-threatening sort of abuse
set forth in this matter cannot
be held hostage to the po-
tential homelessness of her
abuser, who created the intol-
erable situation in the first in-
stance.”8

Emphasizing the trial
court’s power to exclude an
offender from the family
home, the Appellate Division
stated,

There is no logical rationale to limit the power of the
court by prohibiting it from excluding a resident
abusive spouse merely because the victim of the
abuse has been forced by her abuser to flee their
common home. Such a holding would reward the
worst abusers, i.e., those whose behavior was so vi-
olent or threatening that it forced their family mem-
bers to leave home, with automatic possession of the
home, and would obviously frustrate the intent of
the statutory scheme, which seeks to protect, not
punish the victims of domestic violence. 9

The Appellate Division held that the trial court must
decide the issue of possession of the family home even
when this relief would be available in another proceed-
ing.

Clearly, recourse to a divorce proceeding was of little
or no use to petitioner. Not only would she not be en-
titled to counsel in a divorce proceeding, but the
commencement of a new action would cause further
delay, during which time petitioner would remain
excluded from her home by the threat of violence.10

Dispositional Hearings
In addition, the Appellate Division rejected the re-

spondents’ argument that a dispositional hearing was
not necessary because 

respondents ceased harassing petitioner when or-
dered to do so in the original TOP. We can hardly re-
quire evidence of continuing harassment to be a con-
dition to an order of exclusion in a situation where
the respondents, who were found to have committed
harassment, remain in the home while their victim
has been forced to flee, thereby eliminating both their
motivation and opportunity to further abuse her.11

The Appellate Division also held that the trial court
“erred in failing to hold a dispositional hearing to con-
sider the issues of whether the OP should have included
a provision excluding the respondents from the marital
apartment and whether it should have extended for

three years.”12 The Appellate Division emphasized the
differences in the evidence admissible at the disposi-
tional hearing from the fact-finding hearing. “A broader
standard of admissibility of evidence is available on the
dispositional hearing than at the fact-finding hearing,
and evidence may be admitted as long as it is ‘material

and relevant’ (FCA § 834), in-
cluding hearsay and other
evidence otherwise incom-
petent.”13

When the evidence in a
hearing or trial in Supreme
Court establishes that the OP
is needed for the duration of
a custody order, counsel may
request that the court con-
sider that evidence when it

frames the terms of the OP. The OP may contain a pro-
vision that a party may enter the residence at a specified
time to remove specified personal belongings.14 The
order may direct that the police keep the peace while
this is done. It must specify the date and time that the re-
strained party may remove the personal property. This
will give the police specific information so that they
may enforce the order.

Only items listed in the order may be removed. The
list therefore must be detailed and complete. For exam-
ple, a party could be permitted to take his or her cloth-
ing, books, legal documents, video or music tapes, com-
pact disks, a specific television set, compact disk player,
tape player, stereo tuner, computer disks and CDs, com-
puter, printer, woodworking or electrical tools, child’s
toys, child’s clothing and child’s furniture (if that party
is taking the child out of the home). The police or sher-
iff’s officers will allow removal of those items, and no
others.

The order may require the parties to observe any
other conditions deemed necessary to further the pur-
poses of the OP.15 A modified or initial OP may extend
for the duration of an order of custody based on a find-
ing that an OP is necessary to effectuate the related cus-
tody order or that there was a violation of a prior OP.16

Firearms Surrender and License Revocation
Upon making an initial TOP or OP, or at the time an

allegation of a violation of any OP or TOP is filed in any
court, or after the court finds a willful violation of a TOP
or OP, the court “shall”:
• revoke a respondent’s firearms license,
• order a respondent ineligible for such a license,
• order a respondent to surrender his firearms, or
• suspend a respondent’s firearms license,

An OP usually provides that
the restrained party not harass,
menace, recklessly endanger,
assault or attempt to assault 
the petitioner.
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Court Guidance on Standards for Orders
Valuable guidance on orders of protection has been

provided in a Court of Appeals case decided in De-
cember, People v. Wood.1

The court held that a prosecution for criminal con-
tempt in the first degree was barred when it was
based on violation of an order of protection issued by
the City Court after the Family Court had found the
defendant guilty of contempt for violating a Family
Court order of protection based on the same acts. The
court applied the test enunciated by the U.S. Supreme
Court in Blockburger v. United States,2 that “where the
same act or transaction constitutes a violation of two
distinct statutory provisions, the test to be applied to
determine whether there are two offenses or only one
is whether each provision requires proof of an addi-
tional fact which the other does not.”3

This double jeopardy problem could arise again if
a complainant has orders of protection with identical
provisions from several courts effective in a single
time period. In those circumstances, a single act or se-
ries of acts would violate the orders of protection from
more than one court. Thus, as in Wood, “it would be
impossible for defendant to be guilty of first degree
criminal contempt for violating the City Court order
of protection without concomitantly being guilty of
contempt for violating the Family Court order of pro-
tection.”4 The Court of Appeals held also, “That the
People sought to prove a violation of a City Court
order and not a Family Court order does not, under
these circumstances, alter the double jeopardy analysis
under Blockburger.”5 [Emphasis added.] “The People
cannot circumvent the double jeopardy bar simply by
seeking to prosecute the criminal action for violation
of another court order based on the same conduct
. . . The invocation of double jeopardy considera-

tions in this case . . . recognizes that these orders of
protection had one and the same purpose.”6

The holding in Wood, however, does not bar a pros-
ecution for a crime other than criminal contempt after
a Family Court contempt finding and penalty of in-
carceration. The Court of Appeals did not disturb the

Fourth Department affirmance of that portion of the
judgment of conviction for aggravated harassment in
the second degree under Penal Law § 240.30(2).7 The
Court of Appeals made that clear: “The application of
the Blockburger test in this case is unusual in that two
successive contempt prosecutions are involved, rather
than prosecutions for contempt and an underlying
substantive offense (see, United States v. Dixon, 509
U.S. 688).”8 Thus, a subsequent criminal prosecution
for assault, arson, criminal trespass, and false impris-
onment, for example, would not violate the defen-
dant’s right to be protected against double jeopardy
arising from the same incident that was the basis of a
Family Court disposition of a new order of protection
with broader terms than the order which was vio-
lated, or a finding of aggravated circumstances as the
basis for a three-year order.9

Furthermore, the holding in Wood does not bar
Family Court from making a new order of protection
with expanded terms regarding custody and visita-
tion and exclusion from the family home based on a
finding of violation of an order of protection after a
criminal conviction or acquittal. Family Court may act
to provide civil injunctive relief and protect children:
these terms are not multiple punishments for the same
act. The analogy would be to a tort action for damages
after the disposition of a criminal prosecution for the
same act. If there were a conviction, the plaintiff could
have summary judgment on the liability issue, and a
trial on the damages. If there were an acquittal, the
plaintiff would have the opportunity to prove liability
by a preponderance of the evidence. 

As the Court of Appeals stated in Wood, “The Dou-
ble Jeopardy Clause ‘protects only against the imposi-
tion of multiple criminal punishments for the same of-
fense.’”10 The Court of Appeals concluded its decision
in Wood by stating that “parallel court proceedings in
different venues,” are permitted when the relief is dif-
ferent.11

Marjory D. Fields

1. People v. Wood, 2000 N.Y. LEXIS 3893 (December 21,
2000) at 10. Both orders of protection in Wood di-
rected defendant to have “no contact whatsoever”
with complainant. People v. Wood, 260 A.D.2d 102,
104, 698 N.Y.S.2d 122 (4th Dep’t 1999).

2. 284 U.S. 299, 304 (1932).
3. Id.
4. People v. Wood, 2000 N.Y. LEXIS 3893 at 8.
5. Id. at 9.
6. Id. at 10–11.
7. Id. at 3; People v. Wood, 260 A.D.2d 102, 110, 698

N.Y.S.2d 122 (4th Dep’t 1999).

8. Id. at 7.
9. Family Court Act § 827. Expanded terms may require

the restrained party to stay away from the protected
party, exclude the restrained party from the family
home, prohibit the restrained party from contacting the
protected party by any means, award custody of chil-
dren to the protected party, and deny the restrained
party visits with children. Family Court Act §§ 846,
846-a.

10. People v. Wood, 2000 N.Y. LEXIS 3893 at 5.
11. Id. at 11.
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when the conduct that led to the issuance of the initial
TOP or OP, or which is the basis of the finding of a will-
ful violation of a TOP or OP, involved
(i) a serious physical injury, as defined in Penal Law

§10.00,
(ii) the use or threatened use of a deadly weapon or

dangerous instrument as defined in Penal Law
§10.00 (12), (13), or

(iii) behavior constituting any violent felony offense as
defined Penal Law § 70.02, or 

(iv) behavior constituting any stalking offense as de-
fined in Penal Law §§ 120.45 through 120.60.17

The court has the discretion to revoke a respondent’s
firearms license, order a respondent ineligible for such a
license, order a respondent to surrender his firearms, or
suspend a respondent’s firearms license when there is a
substantial risk that a respondent may use or threaten to
use a firearm unlawfully against the person for whose
protection the TOP or OP is issued.18

The order to surrender firearms must specify where
and when the firearms shall be surrendered, must de-
scribe the firearms, and must direct the authority re-
ceiving the firearms to notify the court of the surrender
immediately.19 The court is required to notify the
Statewide Registry of Orders of Protection and Warrants

of Arrest (“Statewide Registry”) of all firearms revoca-
tion, suspension, ineligibility, or surrender orders.20 A
party may challenge the order revoking the firearms li-
cense, and is entitled to a hearing within 14 days of the
challenge.21

Federal Gun Control Act
The Federal Gun Control Act22 prohibits possessing,

dealing in, and transporting enumerated firearms and
ammunition by a restrained party for the duration of
qualified TOPs and OPs that were issued after the re-
strained party had actual notice of the hearing and op-
portunity to be heard. A TOP or OP is a “qualifying
order” prohibiting possession of firearms and ammuni-
tion under the Federal Gun Control Act when it:
• includes a specific finding that the person subject to
the order represents a credible threat to the physical
safety of a family member, or 
• prohibits threats of force, or use of force, or at-
tempted use of force against a family member. 

The prohibitions do not apply to prevent official use
of firearms and ammunition by military and law en-
forcement personnel in the line of duty (“official-use ex-
ception”).23 This exception does not apply to persons
convicted of committing a federal or state misdemeanor
or felony, as described below.24
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The “Lautenberg Amendment” to the Federal Gun
Control Act25 further prohibits possessing, dealing in,
and transporting enumerated firearms and ammunition
by any person convicted of committing a federal or state
misdemeanor or felony that satisfies the following crite-
ria:
• An element of the misdemeanor must include use or
attempted use of physical force or threatened use of a
deadly weapon. 
• The defendant must have been represented by coun-
sel and tried by a jury, or have waived both counsel and
a jury trial. 
• The defendant must be
(1) a current or former spouse
of the victim, (2) a parent or
guardian of the victim, (3) a
person with whom the victim
has a child in common, (4) a
person who is cohabiting or
has cohabited with the vic-
tim, or (5) a person in a relationship with the victim that
is similar to a family relationship.26 The court must state
its specific findings as the basis for revoking a respon-
dent’s firearms license and ordering surrender of
firearms and ammunition.27

Full Faith and Credit for Out-of-State 
Orders

Every jurisdiction in the United States is required to
enforce the TOPs and OPs issued by other jurisdictions
when those orders were made in compliance with spec-
ified procedural requirements.28 A TOP and OP still in
effect is presumed enforceable (entitled to full faith and
credit) when the issuing court had personal jurisdiction
of the restrained party and the subject matter, and the
restrained party was given either notice and an oppor-
tunity to be heard, or notice of an ex parte order and an
opportunity to be heard within a short time.

A mutual OP may be enforced when the following
procedural conditions are satisfied:
• A cross or counter petition, complaint or other plead-
ing supporting the request for the OP was filed by the
party seeking enforcement, and was served on the re-
strained party, who was given an opportunity to be
heard; and
• The court made specific findings that the person
seeking enforcement was entitled to an OP.

These provisions have been incorporated into New
York law, along with provisions authorizing entry of
out-of-state TOPs and OPs in the Statewide Registry
without fee, and authorizing prosecution and manda-
tory arrest for violations of out-of-state orders.29

Enforcement Procedures
An OP and TOP may be enforced when the re-

strained party has actual notice of the order.30 Actual no-
tice is deemed to have been received when the re-
strained party was in court at the time the order was
made, even if that party leaves the court without taking
a copy of the order.31 The official OP form has a space for
the restrained party’s signature. A signed acknowledg-
ment of the order by the restrained party is proof of re-
ceipt and notice of the order.

When an OP or TOP is issued on default, the court
will send the order to the po-
lice or sheriff’s department
for service on the restrained
party in accordance the
DRL.32 The officer must file
proof of service with the
court, and notify the
Statewide Registry that ser-
vice was effected.33 The clerk

of court notifies the Statewide Registry when any court
issues an OP or TOP.34

In the alternative, the protected party may arrange
for service by personal delivery pursuant to CPLR 
§ 308(1).35 The affidavit of service must be filed with the
court, and a request made that the clerk of court notify
the Statewide Registry that service was effected.36 Both
methods are sufficient predicates for enforcement pro-
ceedings. When the OP or TOP cannot be served by per-
sonal delivery, after “reasonable efforts,” the court may
order substituted service.37

Contents of Moving Papers
When civil contempt remedies are requested, the

moving papers must include the statutory warning lan-
guage:

The summons shall include on its face, printed or type-
written in a size equal to at least eight point bold type,
a notice warning the respondent that a failure to appear
in court may result in immediate arrest, and that, after
an appearance in court, a finding that the respondent
willfully failed to obey the order may result in commit-
ment to jail for a term not to exceed six months, for con-
tempt of court. The notice shall also advise the respon-
dent of the right to counsel, and the right to assigned
counsel, if indigent.38

A violation of an OP and TOP motion may be filed
without an arrest, or immediately after an arrest. The
enforcement application may proceed the same way an
initial OP application is made.

The protected party must include the following in his
or her affidavit in support of contempt or expansion of
the provisions of the order: 

Actual notice is deemed to have
been received when the restrained
party was in court at the time 
the order was made.
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• notice to the restrained party of the order for which
enforcement is sought (a copy of the order should be at-
tached to the motion papers); 
• when and how service was effected (or a statement
that the restrained party was present in court when the
order was issued);
• specific provisions violated;
• date, nature and place of each violation;
• the course of conduct that violates the order (com-
mencement date, duration and places of such conduct).

Service of Enforcement Motions
Contempt applications must be served by personal

delivery to the restrained party.39 Other enforcement
motions may be served by mail. If the restrained party
is evading personal delivery of the moving papers in an
enforcement proceeding, upon a showing of reasonable
efforts at personal delivery, the court may order substi-
tuted service in accordance with CPLR § 308(2), (3), (4),
or (5).40 Counsel should devise a method of service most
likely to give actual notice of the enforcement proceed-
ings, and present the court with sufficient facts to estab-
lish this by affidavit of the movant and affirmation of
counsel.41

The police must serve the enforcement motion pa-
pers along with any new TOP, if the court issues a TOP
when the enforcement motion is made.42 The police will
usually serve the enforcement motion papers, or to keep
the peace, accompany anyone serving the moving pa-
pers, even if a TOP is not issued.43

Arrest Warrants
Arrest is the alternative jurisdictional basis for con-

tempt and enforcement motions. The Supreme Court
may issue a warrant of arrest for the restrained person
after a motion alleging a violation of an OP or TOP is
filed by the clerk.44 The court may issue a warrant of ar-
rest in lieu of service of the motion papers with a return
date.45 A violation proceeding may be considered an ag-
gravating circumstance which requires immediate ar-
rest of the respondent as set forth in the provisions of
the FCA.46

A warrant should be issued when the summons (mo-
tion papers) cannot be served; or the restrained party
has failed to obey the summons (appear on the return
date); or the restrained party is likely to leave the juris-
diction; or a summons, in the court’s opinion, would be
ineffectual; or the safety of the petitioner (protected
party) is endangered; or the safety of a child is endan-
gered; or aggravating circumstances exist.47

The party requesting a warrant of arrest should es-
tablish these elements by brief testimony of the pro-
tected party or a police officer, or an affidavit establish-
ing attempts to effect personal delivery of the papers by
the police or a process server.

Arrest Without a Warrant
An order of protection is authority for arrest of a per-

son alleged to have violated its terms.48 An order of pro-
tection is analogous to a warrant. It is a court order that
the protected adult and child require police protection.49

Arrest is mandatory when a police officer has proba-
ble cause to believe that an OP or TOP of which the ac-
cused has actual knowledge, and which directs the ac-
cused to stay away from the person protected by the
order, was violated or the accused commits a “family of-
fense” in violation of the order.50 This provision applies
to OPs entered pursuant to the DRL, the FCA or the
CPL.51

When a violation of an OP or TOP is alleged, manda-
tory arrest applies, even though the complainant re-
quests that an arrest not be made. In addition, police au-
thority to arrest based on probable cause remains in
effect after the mandatory arrest provisions sunset.52 Po-
lice officers are directed not to discourage complainants
from filing complaints.53

Although arrest is mandatory, the police retain the
authority to issue an appearance ticket to a respondent
accused of committing a misdemeanor or class E
felony.54 Many police and sheriff’s departments, includ-
ing the New York City Police Department, prohibit ap-
pearance tickets in family offense cases.55 The New York
City Police Department Patrol Guide directs police offi-
cers to make arrest in all cases in which there is proba-
ble cause to believe that there was a violation of an OP,
even when the victim expressly requests that an arrest
not be made.56

Various police and sheriff’s departments have estab-
lished local procedures for family offense matters.
Counsel and clerks of court should request copies of
these procedures so that they are familiar with local
practices—such as arrest policies, designated domestic
violence officers, or transportation to a place of safety.57

Default Proceedings Upon proof of service, when
the restrained party defaults in appearing on the return
day, the court may expand the OP provisions, hold a
party in contempt and issue a warrant of arrest.58 All the
relief except an order of commitment will be available
upon proof of substituted service.59

Initial Procedures on Enforcement Motions
The FCA provides that when a motion or a petition

alleging a violation of an OP is filed, the court may ei-
ther retain the matter to determine all the violation is-
sues in a contempt proceeding or retain the matter, treat-
ing the allegations as new family offenses, if the moving
party so requests.60

Alternatively, the court may “transfer” the alleged vi-
olations which are criminal conduct to the district attor-
ney “for [criminal] prosecution pursuant to” FCA § 813,



session, after an arrest for a violation of OP or TOP, or
on a warrant of arrest issued by Supreme Court.69

(Supreme Court is in session Monday through Friday,
9:00 a.m. to 5:00 p.m.) Local criminal courts are empow-
ered to order the commitment of the arrested person, fix
bail, or release the arrested person on his or her own
recognizance.70 The criminal court may make the matter
returnable in the Supreme Court, in addition to sched-

uling further criminal pro-
ceedings.71 The criminal
court may not modify a
Supreme Court TOP or OP.72

Bail
A person who has been ar-

rested may be released by the
“desk officer in charge at a

police station” on paying cash bail for his or her appear-
ance before the Supreme Court the next morning, when
the highest charge is a misdemeanor or a class E
felony.73 This is known as a “Desk Appearance Ticket”
or “DAT,” or an “Appearance Ticket.” It is no longer
used in domestic violence cases pursuant to the New
York City Police Department regulations.74 Police de-
partments or sheriff’s offices outside New York City
may issue DATs depending on their local policies.

After a motion has been made in Supreme Court, the
court may require an arrested party to post bail in ac-
cordance with the CPL and the FCA.75

If a party first appears before the court pursuant to a
summons, motion, or order to show cause, or if brought
before the court pursuant to a warrant, the procedure is
the same. The arrested party may be committed to cus-
tody of the sheriff or local corrections commissioner
“until such time as bail is posted.”76

Bail is mandatory when the highest charge is a mis-
demeanor.77 The court must hold another hearing
within 120 hours (or within 144 hours, if the time falls
on Saturday, Sunday or legal holiday) after the commit-
ment of a party to determine “whether sufficient cause
exists to keep the respondent in custody,” when respon-
dent fails to post bail.78

When a party is arrested for any violation of a TOP
or OP, which is a felony,79 a Supreme Court justice may
release the party, set bail or commit the party without
setting bail.80

Right to Counsel
The court must inform both the moving party and

the respondent on an enforcement motion, if indigent,
that they have a statutory right to court-appointed
counsel in family offense proceedings by analogy to
FCA § 262(a)(ii) and CPL § 170.10(3).

24 Journal |  February 2001

and retain the remaining, non-criminal allegations to
determine them in a contempt proceeding, or “transfer”
the entire matter to a criminal court, pursuant to FCA
§ 813.61 The district attorney, of course, retains “prose-
cutorial discretion” to decline to prosecute any matter.62

The Supreme Court may make a new TOP with ad-
ditional provisions and issue a warrant of arrest based
upon good cause (which is established through a brief
voir dire of the protected
party or other testimony).63

The warrant requires the re-
strained party to be brought
before the Supreme Court
during court hours. When
the Supreme Court is not in
session, the respondent will
be arraigned in the local
criminal court and held for production in Supreme
Court the next court day.64

The Supreme Court may issue a new TOP, and a war-
rant of arrest when it transfers the entire matter to a
criminal court. The TOP, however, must have a termina-
tion date to be valid. This date can be set based on the
likely arraignment date in a criminal court. A criminal
court may then continue the Supreme Court’s TOP, or
enter its own TOP and set a termination date consistent
with its calendars.65

A protected party may both file a motion alleging a
violation of a Supreme Court OP in the Supreme Court
and ask the district attorney to file an accusatory instru-
ment in a criminal court for the same violation.66 When
the alleged violation of the OP is an offense or a crime
under the Penal Law, then the alleged violation of OP
may be heard in a contempt of court proceeding in the
Supreme Court, as well as forming the basis of criminal
contempt prosecution pursuant to Penal Law § 215.50,
215.51 or 215.52, and the other relevant sections of the
Penal Law in a criminal court.67

Violations of OPs or TOPs may be acts which do not
constitute crimes or offenses under the Penal Law. For
example, an OP or TOP may prohibit a party from being
in the family home under the influence of alcohol or
shouting at family members in the home. These are not
offenses, but they are sufficient for a civil contempt of
court proceeding, and a criminal prosecution for con-
tempt of court, only.68

Arraignment
Once the court has personal jurisdiction over the re-

strained party in a violation of OP or TOP proceeding,
the following procedures are required.

Arraignment is before a Supreme Court justice, or a
local criminal court when the Supreme Court is not in

The arrested party may be 
committed to custody of the sheriff
or local corrections commissioner
"until such time as bail is posted." 
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Counsel must be assigned to the respondent at the
first hearing date on the return of the motion or after ar-
rest (arraignment) when a party is indigent.81 A party
may waive counsel after being informed of his or her
rights in open court.82

Assigned counsel is usually compensated by the lo-
cality pursuant to County Law article 18-b. Corporation
counsel or the county attorney may represent the pro-
tected party as is the practice in some Family Courts.83

In the alternative, an indigent complainant may have
18-b counsel. Counsel assigned to represent an indigent
party may be compensated by the other party, by court
order, when that party is able to pay counsel fees.84 A
protected party who prevails in violation or OP pro-
ceedings and has retained counsel also may recover
counsel fees from the restrained party.85

A guardian ad litem must be appointed to represent
any party under the age of 18.86 In addition, counsel (a
law guardian),87 must be appointed when that party is
the respondent in an enforcement proceeding, or the
guardian ad litem may retain counsel for the infant
party.88

Remedies for Violation of TOP and OP
When the Supreme Court finds the restrained party

has willfully violated an OP, the court may make a new
OP, modify an existing OP, revoke or order the forfeiture
of bail, order the restrained party to pay the petitioner’s
counsel fees, find the restrained party in contempt of
court, commit the restrained party to jail for a term not
to exceed six months, fine the restrained party, and re-
voke the restrained party’s firearms license.89

The Supreme Court is empowered to revoke the re-
strained party’s license “to carry, possess, repair and
dispose of firearms pursuant to section 400.00 of the
penal law,” and order “immediate surrender and dis-
posal of any firearm” the restrained party possesses,
when the court finds the restrained party committed vi-
olent acts “constituting the crimes of menacing, reckless
endangerment, assault or attempted assault.”90

The court may also revoke a restrained party’s
firearms license, order a restrained party ineligible for
such a license, order a restrained party to surrender his
firearms, or suspend a restrained party’s firearms li-
cense, on the same basis as if the court were issuing an
initial OP.91

Double Jeopardy Allegations of violation of an OP
or TOP may be the basis of a civil contempt proceeding
in Supreme Court.92 The same allegations may be the
basis of a prosecution for criminal contempt pursuant to
Penal Law §§ 215.51, 215.52, and a prosecution for any
other crime under the Penal Law, such as stalking, as-
sault, burglary and menacing. 

Thus, double jeopardy problems may arise when all
the elements of the criminal offenses charged and the
civil contempt of court allegations are identical, and in-
carceration is the possible penalty for civil contempt and
the crimes charged.93

Incarceration Penalty Upon a finding that the re-
strained party violated the terms of an OP or TOP of
which the party had knowledge, the court may commit
the party to jail for up to six months.94 A civil commit-
ment may be served on weekends and overnight with
work-release time. At any time, the court may suspend
the sentence, or revoke the work release and order the
restrained party to serve the balance of the term full
time.95

Conclusion
The procedures and forms for enforcing OPs and

TOPs in Supreme Court are identical to those in Family
Court. When the DRL is silent, the FCA provides the an-
swers.

1. New York State Constitution art. VI § 7(c); Kagen v. Kagen,
21 N.Y.2d 532, 536-37, 289 N.Y.S.2d 195 (1968).

2. N.Y. Penal Law §§ 215.51, 215.52. See infra note 93.

3. Penal Law §§ 120.45, 120.50, 120.55, 120.60).

4. N.Y. Criminal Procedure Law §§ 140.10(4) (hereinafter
“CPL”).

5. Codified as N.Y. Domestic Relations Law §§ 240(3), 252(8)
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Do Implied Contract Principles 
Or Fraud Theories Support Medicaid
Suits Against Community Spouses?

BY MARVIN RACHLIN

When a married man or woman needs care in a
nursing home, the spouse who remains at
home is required to sign a “spousal refusal” if

he or she wishes to retain more than the couple’s home
and other assets up to a maximum of $84,120. Later, this
“community spouse” may be sued by the local Medic-
aid agency under either implied contract principles or
on the theory that the Debtor and Creditor Law pro-
hibits the fraudulent conveyance of assets.

The validity of both approaches is questionable,
given the way the Medicaid benefit system is now orga-
nized in New York and the implications that underlie
the provisions of N.Y. Debtor and Creditor Law §§ 273
and 275.

Once a spousal refusal has been filed with a Medic-
aid application, the local agency that processes the ap-
plication authorizes the start of payments to the nursing
home for the institutionalized spouse, but the refusal
provides the community spouse with no protection
from litigation. He or she is liable to become the object
of a lawsuit in which Medicaid contends that any assets
beyond the allowable maximum of $84,120 should be
used to reimburse Medicaid for payments made to the
nursing home.

The target population consists of elderly individuals,
already devastated by having a severely ill spouse and
being separated by that spouse’s institutionalization.
Most have never been the subject of litigation in their
lifetime, but now they are told that the government is
suing them, they are terrified of impoverishment, and
they are forced to pay legal fees to defend themselves.

Recoveries Based on Implied Contract
The theory of implied contract based on Social Ser-

vices Law § 366(3)(a) (SSL) is the bedrock of the collec-
tion efforts by local Medicaid agencies such as the New
York City Human Resources Administration. Statutory,
regulatory and Medicaid application language also ap-
pear to support a premise of implied contract.1 As with
any contract issue, however, it is necessary to examine
what obligation each party has agreed to accept or is
statutorily required to perform. The inquiry must also

explore the extent to which the parties have performed
what was agreed upon, what is statutorily mandated,
and whether the community spouse has actually agreed
to repay the local Medicaid agency.2

When a local Medicaid agency engages in recovery
litigation, it generally alleges that the implied contract is
between the community spouse and the agency. It then
alleges that the community spouse agreed to repay the
local agency for medical care that it has provided for the
institutional spouse. 

For the local Medicaid agency to sue based on an im-
plied contract, it must have a contractual responsibility
to provide and/or pay for the medical care that it is
seeking repayment for from the community spouse. To
assess the viability of the theory, it is necessary to exam-
ine the function, responsibility and action of the local
Medicaid agencies to determine whether they have
truly performed a contractual obligation that entitles
them to repayment.
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Structure of the Program The legal basis of the
Medicaid program is found in Title XIX of the Social Se-
curity Act.3 The administration of the program, as de-
fined by federal statutes and regulation, is the responsi-
bility of the states,4 although the statutes do permit a
state to assign administration of the Medicaid program
to its counties or local Medicaid agencies.5

At the inception of the Medicaid program in New
York in 1966, the state opted for state supervision and
local agency administration.6 Despite the federal man-
date for control of Medicaid by a single state agency,
New York opted to divide
the responsibility between
the state Health Department
and the state Department of
Social Services (formerly the
Welfare Department). The
Health Department was re-
sponsible for setting reim-
bursement rates and medical
standards for medical insti-
tutions such as hospitals and
nursing homes. All other re-
sponsibilities were left to the Department of Social Ser-
vices, including the role of supervising the administra-
tion of the Medicaid program by local agencies.

The local agencies were given the responsibility to
determine and recertify eligibility and to pay for all
Medicaid services provided to eligible persons. Medical
providers, including physicians, hospitals and nursing
homes, billed the local agencies for services rendered
and the local agencies paid those bills, subject to partial
reimbursement from the state. In this context, local
Medicaid agencies were authorized by statute to recoup
their payments from legally responsible relatives in the
community, and this arrangement led to the theory of
implied contract.

Changes in Roles and Responsibilities Initially, the
local Medicaid agency was responsible for 25% of the
medical bill, although it first paid 100% and was then re-
imbursed for 75% of the amount by the state. New York
State, in turn, billed the federal government for 50% of
the medical bill. Within that structure, it is easy to un-
derstand how a theory of implied contract would justify
recovery of medical bills paid by the local Medicaid
agencies. 

Although the statutory framework for recoupment of
Medicaid payments by the local Medicaid agencies
never changed, the role and responsibility of receiving
bills and paying medical providers for services pro-
vided to Medicaid recipients was dramatically changed.
The New York State Department of Social Services de-
veloped the Medicaid Management Information System

and assumed the responsibility for all Medicaid pay-
ments.7

From that point forward, local Medicaid agencies
neither received nor paid any Medicaid bills, nor did
local Medicaid agencies bill the state to be reimbursed
for the non-local share of the expenses. Instead, the state
paid the bills and sought reimbursement for 25% of the
expense from the local Medicaid agencies.

Having relieved the local agencies of their responsi-
bilities under the Medicaid program, the state then em-
barked on a program to relieve local Medicaid agencies

of their fiscal responsibility
for the program.8 Although
the plan was to totally elimi-
nate the local agency’s fiscal
responsibility for Medicaid,
state fiscal problems inter-
rupted the process, which
was never completed even
after the fiscal crisis ended.
What was accomplished was
the reduction of the local
agency’s fiscal responsibility

to the state to 21% of the payment to nursing homes
after the state deducted the 50% reimbursement pro-
vided by the federal government. The net responsibility
of the local agencies to the state thus dropped to 9% of
the total amount paid.9

In 1996, the joint administration of the Medicaid pro-
gram by the New York State Department of Health and
the Department of Social Services was ended and the
program became the sole responsibility of the Depart-
ment of Health.10 Now not only does the Department of
Health establish the Medicaid payment rates, it also re-
ceives the bills and pays the medical providers.

Current Role of the Local Agencies The role of the
local Medicaid agencies in administering the Medicaid
program is now limited to establishing initial and con-
tinuing Medicaid eligibility for persons within the geo-
graphic borders of the local agency and recording the el-
igibility information into a state computer system for
use by the state Department of Health. Any issue or dis-
pute about the correctness of a local agency’s eligibility
determination is appealed to the Department of Health,
and the department’s decision is binding on the local
agency.11

To address the basic question of whether the local
Medicaid agency can seek repayment from a commu-
nity spouse for Medicaid payments made on behalf of
an institutional spouse, it now becomes necessary to re-
visit the theory of implied contract.

The local Medicaid agency no longer performs the
payment functions that gave rise to the implied contract
theory. Even the statutory relationship to New York

To address the basic question of
whether the local agency can seek
repayment from a community
spouse for Medicaid payments,
it becomes necessary to revisit
the theory of implied contract.
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State no longer exists. Because even an implied contract
requires performance prior to a claim, and because re-
payment actions are brought by local Medicaid agencies
no longer involved in the payment system, there is no
basis for a recovery, actual or implied. The statutory
basis for the implied contract has been removed, leaving
behind only unsupported implied contract theory. If a
community spouse is subject
to the terms of an implied
contract, that contract is not
with the local Medicaid
agency, and the local agency
is not a proper party to en-
force it.

There are several repay-
ment statutes in the Social
Services Law. Given the lack
of any connection between
the agencies and the Medic-
aid payment system, there is no basis for any repayment
effort by the local Medicaid agencies.12

The Medicaid repayment actions by local agencies
are based upon an administrative structure that has not
existed for many years. Having lost the ability to make
Medicaid payments, local Medicaid agencies also lost
the ability to recoup those payments.

It is time to revisit the existing statutory structure of
the role of the local Medicaid agency as a provider of
Medicaid services and a creditor of Medicaid recipients
and their responsible relatives, which has been taken for
granted for too many years.

Fraudulent Conveyance Theories 
Any proceeding pursuant to the Debtor and Creditor

Law is based on the underlying premise that there is a
creditor and a debtor. When the current structure of
Medicaid in New York State is examined, the question
that arises is whether the local Medicaid agency is a
creditor authorized to pursue recoveries against a com-
munity spouse. 

As indicated above, the structure of Medicaid in New
York State is very different today than it is was when
local Medicaid agencies first paid the entire nursing
home bill and then were reimbursed for 75% of what
they paid. At that time, the local Medicaid agency was
truly a creditor, paying the bills on behalf of eligible in-
dividuals, subject to reimbursement by the state. Now,
however, the state pays the bill and seeks reimburse-
ment for 9% of the amount from the local Medicaid
agencies which are now debtors.

No Standing as Creditor Because the role of the local
Medicaid agency has been changed from creditor to
debtor, recovery actions for Medicaid payments made
pursuant to the Debtor and Creditor Law are no longer

viable. The local Medicaid agencies have now paid none
of the medical bills that are the subject of the proceeding
and are now debtors of the state regarding such pay-
ments. They have no standing as creditors pursuant to
Debtor and Creditor Law § 275, which they often rely on
when seeking to recover from community spouses who
previously executed spousal refusals. 

A first reading of the
statute leaves the impression
that it might be well suited
for Medicaid recoveries. It
relates to current gifts that
render an individual unable
to pay future debts. A closer
analysis reveals, however,
that this section has no appli-
cation to transfers by a com-
munity spouse.

Under the applicable fed-
eral law,13 Medicaid recovery actions may be main-
tained only against assets in excess of the Community
Spouse Resource Allowance (CSRA). (See the box on page
35.) If a community spouse gives away any assets in ex-
cess of the CSRA amount, the result is the elimination of
the liability to Medicaid. It cannot be said therefore, that
such transfers will render the individual incapable of
paying future debts, because no future Medicaid debts
will occur in the absence of excess resources.

Debtor and Creditor Law § 275 may apply to many
debtor-creditor situations, but it cannot be applied by
the local Medicaid agency against a community spouse
whose gifts lowered the assets total below the CSRA
amount, the point at which assets are exempt from
claims by Medicaid.

Debtor and Creditor Law § 273 is equally ineffective
against community spouses. That section, also relied
upon by local Medicaid agencies in actions against com-
munity spouses, refers to transfers that render the trans-
feror insolvent. Debtor and Creditor Law § 271 defines
insolvency as a level of assets below what will be re-
quired to pay probable liability on existing debts. Unlike
§ 275, § 273 relates only to existing and not to future
debts. Statutory insolvency is tied directly to the
debtor’s liability. When a community spouse transfers
assets below the CSRA, the result is the absence of lia-
bility. Such transfers do not render the community
spouse insolvent according to the statute, and therefore
cannot be subject to § 273.

In the traditional debtor-creditor situation, gifts by
the debtor reduce or eliminate the debtor’s ability to
pay, but they have no effect on the debtor’s liability to
pay, thereby creating a creditor’s right to pursue reme-
dies available in the Debtor and Creditor Law. In the

The structure of Medicaid is very
different today than it was when
local Medicaid agencies first paid
the entire nursing home bill 
and then were reimbursed for 
75% of what they paid. 
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case of a community spouse, however, transfers reduce
or eliminate the liability to pay, resulting in no right for
the creditor to use the Debtor and Creditor Law, assum-
ing there was any liability previously.

Medicaid Planning as a Right The absolute right to
implement Medicaid planning has been clearly estab-
lished by appellate courts in New York State. In In re
John XX,14 the Appellate Division stated that “current
law rewards prudent Medicaid planning” and rejected
Medicaid’s argument that Medicaid planning transfers
were fraudulent. In In re Shah,15 the Court of Appeals
stated that an individual has the absolute right to give
assets away for any reason or for no reason. The ab-

solute right to transfer assets to implement Medicaid
planning has been guaranteed to individuals with ca-
pacity and on behalf of individuals lacking capacity.

There is thus no basis in statute, regulation or judicial
decision that would limit or deny this right to a class of
individuals solely on the basis that they have a spouse
on Medicaid in a nursing home. Having experienced the
value of Medicaid planning for the institutional spouse,
the community spouse knows the need to do such plan-
ning for her/himself. There is no legal basis for distin-
guishing community spouses from all other members of
our society and denying them the right to implement
Medicaid planning. 

Background on Medicaid Rules
The rules that govern financial eligibility for Med-

icaid assistance in paying nursing home bills are
rooted in provisions of the Medicare Catastrophic
Coverage Act (MCCA) passed by Congress in 1988.
In addition to expanding Medicare to cover some ad-
ditional services, the act changed the eligibility rules
for Medicaid, recognizing the plight of “community
spouses” who remain at home when a husband or
wife enters a nursing home.

A key element of the changes was the concept of
the Community Spouse Resource Allowance (CSRA),
a level of assets (cash and/or investments) that the
community spouse could hold in addition to the
right to retain the family home. The CSRA was ini-
tially set at $60,000, but it now ranges from $74,820 to
$87,000 depending on the couple’s asset level when
the need for nursing home care arose.1 If a couple has
$174,000 or more, the community spouse can retain
the $87,000 maximum. The CSRA continues to be half
when assets are less than $168,240, but after the asset
total reaches $149,640, the CSRA never goes below
$74,820. In addition, the community spouse may re-
ceive income of $2,175 per month.

Many community spouses find that the CSRA is
not adequate to provide reasonable financial security.
In the typical instance, a wife may be relying on
$150,000 in assets invested at 4% to provide $6,000 in
yearly income or $500 per month. That $500, together
with perhaps $1,000 in Social Security for her hus-
band and $675 in Social Security payments to her,

leaves her with income of $2,175 a month. But when
her husband dies, she becomes eligible to receive up
to his $1,000 Social Security payment but loses her
own of $675, her total income will drop to $1,500 per
month. If, to qualify her husband for Medicaid, she
reduced her resources to $75,000, she would have
only $250 monthly in interest, and her income thus
would be $1,850 per month while her husband re-
mained alive and $1,250 after his death.

Faced with this type of financial dilemma, the wife
typically turns to the “spousal refusal” process de-
scribed in the main article and hopes that she will not
be the subject of a Medicaid suit seeking to obtain
$75,000 of the $150,000 that remains in her name.

The MCCA also governs the “transfer penalty”
rules that apply when a Medicaid application is
made.2 For a resident of New York City, for every
$7,517 that the couple has given away, the Medicaid
applicant is ineligible for coverage for one month
starting the first day of the month after the month in
which the gift was made. A gift of $75,170 would
make someone ineligible for institutional Medicaid
for 10 months; but if it was given 10 months ago and
the person was otherwise financially eligible for
Medicaid, coverage could start immediately. Thus a
gift of $75,170 in January would trigger a penalty pe-
riod that would start February 1 and end November
30. The figure used to compute the penalty period
ranges from $4,837 in the counties surrounding Syra-
cuse to $7,840 in Nassau and Suffolk Counties.3

1. New York State Administrative Directive 96 ADM-11.
2. SSL § 366(5)(d).

3. See New York Elder Law Practice § 8:44. There are
also periodic bulletins issued by the state Department
of Health.
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To claim in a recovery action that Medicaid planning
by a community spouse violates the Debtor and Credi-
tor Law is to deny the right of an individual to do such
planning. When a community spouse transfers assets
without receiving consideration, such gifts are subject to
all of Medicaid’s “transfer penalty” rules.16 Such gifts
make the community spouse ineligible for nursing
home care under the Medicaid program for a period of
time that is based on the value of the assets transferred
and the region where the individual lives.17 There is no
basis for Medicaid to impose an additional penalty on
the community spouse by invoking the provisions of the
Debtor and Creditor Law; it may impose no penalties
beyond those contained in its rules.18

When local Medicaid agencies initiate recovery ac-
tions against community spouses pursuant to the
Debtor and Creditor Law, they are inappropriately seek-
ing to impose additional penalties on transfers by com-
munity spouses. It would be difficult to imagine a
debtor-creditor situation in which the creditor estab-
lishes rules by which the debtor can dispose of assets,
and then claims that when made such transfers were
fraudulent to the creditor pursuant to the Debtor and
Creditor Law. Yet this is the scenario that arises when
local Medicaid agencies initiate proceedings against
community spouses pursuant to the Debtor and Credi-
tor Law.

New York State has taken the position that transfers
by a community spouse after the institutional spouse
has been on Medicaid in a nursing home for one month
or longer will not affect the eligibility of the institutional
spouse.19 The directive accomplishes two separate
goals. It recognizes the community spouse’s inalienable
right to transfer assets, and it then goes on to insulate
the institutional spouse from any penalty as a result of
such transfers. For Medicaid to claim that those very
transfers were fraudulent and in violation of the Debtor
and Creditor Law defies logic, lacks credibility and fails
to meet the criteria of the statute upon which Medicaid
relies. Medicaid should not assume the dual role of en-
abler and victim, yet this is exactly what it attempts
when it initiates such claims.

Given these circumstances, if Medicaid were not a
governmental program, it could be stopped from initi-
ating the proceedings currently favored by certain local
Medicaid agencies. Although the Medicaid program
may cloak itself with immunity from a defense of estop-
pel, it cannot avoid its scrutiny of its dual role regarding
transfers by community spouses.

Conclusion
This article has been limited to recovery actions

against “excess resources” (resources beyond the CSRA
amounts) that are based on implied contract and/or the
Debtor and Creditor Law. This should encompass the
vast majority of recovery actions by local Medicaid
agencies.

When confronted with a Medicaid recovery claim, at-
torneys should avoid any assumption that the commu-
nity spouse is liable and that the local Medicaid agency
can successfully sue for payments based upon that lia-
bility.

Medicaid is an extremely complicated and an ever-
changing program by virtue of federal and state legisla-
tion, regulation and judicial decisions. By keeping cur-
rent and by being innovative, community spouses will
be better represented and better protected.

In closing, I pose the question of what would moti-
vate a local Medicaid agency to sue elderly spouses
when the actual cost of such litigation is likely to equal
or exceed any recovery.

1. SSL § 366(3); N.Y. Comp. Code R. & Regs. tit. 18, § 360-
4.10 (“N.Y.C.R.R.”).

2. “Repay” is defined as “To pay back; refund; restore; re-
turn.” Black’s Law Dictionary 1299 (6th ed. 1990).

3. 42 U.S.C. § 1396-1396v.
4. See id.
5. See 42 U.S.C. § 1396a.
6. SSL § 363-a.
7. SSL § 367-b; 18 N.Y.C.R.R. 540.6.
8. SSL § 368-a; 18 N.Y.C.R.R. 635.1(b)(7).
9. SSL § 368-a.
10. SSL § 363-a.
11. SSL § 22.
12. SSL §§ 101, 102, 104, 366(3)(a), (c), 369(3).
13. 42 U.S.C. § 1396p.
14. 226 A.D.2d 79, 652 N.Y.S.2d 329 (3d Dep’t 1996).
15. 95 N.Y.2d 148, 733, 711 N.Y.S.2d 824 (2000).
16. SSL § 366(5)(d).
17. See New York Elder Law Practice § 8:44. There are also

periodic bulletins issued by the state Department of
Health.

18. In re John XX, 226 A.D.2d 79.
19. New York State Administrative Directive 96 ADM-11.

If Medicaid were not a
governmental program, it could
be stopped from initiating the
proceedings currently favored by
certain local Medicaid agencies.
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Notable Changes Affecting Estates
In the Year 2000 Reformed

Wills and Trusts for Tax Purposes
BY JOSHUA S. RUBENSTEIN

The 2000 Legislative Session brought a modest
number of changes in the laws affecting estate
planning and administration, most notably in the

area of reforming wills and trusts for tax purposes. A re-
view of the changes follows.

Estates, Powers and Trusts Law
1. Estates, Powers and Trusts Law § 2-1.7 has been

amended to establish a presumption that where a per-
son’s absence follows exposure to a specific peril, a pre-
sumption of death may be made prior to the passage of
three years from the date of such absence. The amend-
ment also provides that where there is no known expo-
sure to a specific peril, a presumption of death may be
made prior to three years from the date of absence
where clear and convincing evidence demonstrates that
death is the only reasonable explanation for the absence.
The change applies to proceedings commenced on or
after August 30, 2000.1

2. A new EPTL § 2-1.12 has been added, to pro-
vide that all references in wills and trusts to the federal
credit for state death taxes contained in a credit shelter
formula bequest be deemed deleted unless the formula
has been amended on or after February 1, 2000, or the
will contains a specific indication to take the federal
credit for state death taxes into account for non-tax rea-
sons. The change applies to estates of decedents dying
after January 31, 2000.2

3. EPTL § 8-1.8 has been amended to include a
new paragraph (b-1), providing that trusts that are pri-
vate foundations within the meaning of Internal Rev-
enue Code § 509 are required to publish notice of the
availability for public inspection of the private founda-
tion’s annual return, filed with the Internal Revenue
Service. The change took effect January 1, 2001.3

4. A new EPTL § 11-1.11 has been added, permit-
ting the non-judicial reformation of trusts by trustees for
certain tax purposes. Under the section, unless ex-
pressly prohibited by the trust instrument, trustees may
amend administrative and other provisions of the trust
that have no significant dispositive effect (defined as a
variance of no more than 5% in the actuarial values of

the pre- and post-amendment interests) to prevent the
disallowance of a charitable deduction, or a marital de-
duction for a non-citizen spouse, or treatment for pur-
poses of the gift tax as a qualified personal residence
trust, or treatment as a charitable remainder trust. To be
effective, such an amendment must be acknowledged,
signed by all of the trustees who are not the creator or a
beneficiary, and filed in the court having jurisdiction
over the instrument, after 30 days’ prior notice of the
right to object has been given to all persons interested in
the trust (taking into account virtual representation).
The change took effect immediately.4

Surrogate’s Court Procedure Act
5. SCPA § 103 has been amended by adding two

new subdivisions, 35-a and 37-a, which define mailing
by express mail and by special mail service, and by
amending subdivisions 35, 36 and 37 to correct the ref-
erences to the U.S. Postal Service. The changes took ef-
fect on November 1, 2000.5

6. SCPA § 202-d has been amended to continue
statutory requirements for publication of regulatory
agendas in the State Register until December 31, 2002,
and makes these documents more accessible by requir-
ing the posting of regulatory agendas on agency web
sites. These changes took effect immediately.6

7. SCPA § 307 has been amended to provide that
service of process upon nondomiciliaries may be made
by registered or certified mail or by special mail service
without court order. These changes took effect Novem-
ber 1, 2000.7
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8. SCPA § 308 has been amended to correct the
cross-reference for service upon a consular official. The
change took effect November 1, 2000.8

9. SCPA § 309 has been amended to provide that
service by special mail service is complete upon receipt.
The change took effect November 1, 2000.9

10. SCPA § 1120 has been amended to correct the
cross-reference for service upon an alien. The change
took effect November 1, 2000.10

11. SCPA § 1707 has been amended to permit the
court to issue temporary letters of guardianship for an
infant’s person or property or both. The change took ef-
fect November 19, 2000.11

12. SCPA § 1708 has been amended to authorize
guardians of infants’ funds to invest those funds in ac-
cordance with the Prudent Investor Act12 without sub-
jecting the infants’ funds to the cost of a bond. The
amendment provides that a bond may be dispensed
with wholly or partly when it authorizes the guardian to
invest guardianship funds pursuant to an investment
advisory agreement with a bank, trust company, broker-
age house or other financial services entity acceptable to
the court. The change took effect immediately.13

13. SCPA § 1726(1)(c) has been amended to add a
“progressively chronic” or “irreversibly fatal” illness to
the definition of “debilitation.” The change took effect
November 19, 2000.14

14. SCPA § 1726(3) has been amended to permit a
legal custodian and, if the parent, legal guardian or legal
custodian cannot be located, the primary caretaker of an
infant to petition for the appointment of a standby
guardian. The change took effect November 19, 2000.15

15. SCPA § 1726(4) has been amended to permit a
legal custodian and, if the parent, legal guardian or legal
custodian cannot be located, the primary caretaker of an
infant to designate a standby guardian by written des-
ignation. The change took effect November 19, 2000.16

16. SCPA § 1726(8) has been amended to require
the appointment or designation of a standby guardian
to be delivered to the infant’s legal custodian or primary
caretaker. The change took effect November 19, 2000.17

Education Law
17. Education Law § 695-e has been amended to

provide that family tuition account owners may desig-
nate contingent account owners in the event of the death
of the account owner. The provision includes a person
who enters into agreement as a fiduciary on behalf of a
trust within the definition of “account owner.” The
change took effect immediately.18

General Business Law
18. General Business Law § 453 has been amended

to provide that monies paid in advance for funeral mer-
chandise or services may be deposited in trust in a credit
union or federal credit union, in addition to other bank-
ing institutions. The change took effect immediately.19

Insurance Law
19. Insurance Law § 1113 has been amended by

adding a subpart to clarify that a policyholder certified
as chronically ill can qualify for acceleration of death
benefits. Loss ratio requirements for life insurance poli-
cies that allow the acceleration of death benefits to pay
for long-term care services have been eliminated. The
change took effect on January 2, 2001.20

Mental Hygiene Law
20. Mental Hygiene Law § 15.01 has been amended

to provide that any references in article 15 to mentally
retarded persons shall be deemed to apply to persons
who are developmentally disabled. The change took ef-
fect immediately.21

21. Chapter 744 of the Laws of 1992 has been
amended to provide that the expiration of certain provi-
sions of law establishing the authority of the commis-
sion on quality of care for the mentally disabled to con-
tract with community dispute resolution centers for the
provision of administrative support and assistance for
the operation of the surrogate decision-making program
has been extended until June 30, 2005. The change took
effect immediately.22

Not-For-Profit Corporation Law
22. Not-for-Profit Corporation Law § 406 has been

amended to include a new paragraph (b-1), providing
that domestic not-for-profit corporations that are pri-
vate foundations within the meaning of § 509 of the In-
ternal Revenue Code are required to publish notice of
the availability for public inspection of the private foun-
dation’s annual return, filed with the Internal Revenue
Service. The change took effect January 1, 2001.23

Retirement and Social Security Law
23. Retirement and Social Security Law § 448-a has

been amended to provide that certain death benefits
will apply to all new members of a public retirement
system and to allow Tier 2, 3 and 4 members to be cov-
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ered by the most advantageous death benefit. The
change took effect immediately.24

1. Chapter 413 of the Laws of 2000, S6918, A10421, signed
August 30, 2000.

2. Chapter 513 of the Laws of 2000, S6886, A10431, signed
October 4, 2000.

3. Chapter 242 of the Laws of 2000, S7256, A10301, signed
August 16, 2000.

4. Chapter 267 of the Laws of 2000, S3393-C, A7265-D,
signed August 16, 2000.

5. Chapter 355 of the Laws of 2000, S6885, A9003, signed
August 23, 2000.

6. Chapter 343 of the Laws of 2000, S8003-A, A11081-A,
signed August 23, 2000.

7. Chapter 355 of the Laws of 2000, S6885, A9003, signed
August 23, 2000.

8. Chapter 355 of the Laws of 2000, S6885, A9003, signed
August 23, 2000.

9. Chapter 355 of the Laws of 2000, S6885, A9003, signed
August 23, 2000.

10. Chapter 355 of the Laws of 2000, S6885, A9003, signed
August 23, 2000.

11. Chapter 477 of the Laws of 2000, S5170-A, A7646-A,
signed September 20, 2000.

12. Estate, Powers and Trusts Law § 11-2.3. 
13. Chapter 43 of the Laws of 2000, S6238-A, A4758-A,

signed June 6, 2000.
14. Chapter 477 of the Laws of 2000, S5170-A, A7646-A,

signed September 20, 2000.
15. Chapter 477 of the Laws of 2000, S5170-A, A7646-A,

signed September 20, 2000.
16. Chapter 477 of the Laws of 2000, S5170-A, A7646-A,

signed September 20, 2000.
17. Chapter 477 of the Laws of 2000, S5170-A, A7646-A,

signed September 20, 2000.
18. Chapter 535 of the Laws of 2000, S8144, A8834, signed

October 4, 2000.
19. Chapter 353 of the Laws of 2000, S4744, A7248, signed

August 23, 2000.
20. Chapter 537 of the Laws of 2000, S6680-B, A9597-B,

signed October 4, 2000.
21. Chapter 78 of the Laws of 2000, S6919, A11079, signed

June 23, 2000.
22. Chapter 94 of the Laws of 2000, S8038, A11324, signed

June 23, 2000.
23. Chapter 242 of the Laws of 2000, S7256, A10301, signed

August 16, 2000.
24. Chapter 554 of the Laws of 2000, S8131, A11414, signed

October 31, 2000.
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Judicial Departments Differ
On Application of Spoliation Motion

When Key Evidence Is Destroyed
BY JOSEPH B. RIZZO

Imagine representing a client in a big money civil law-
suit—only to find that before the lawsuit even was
begun the adverse party had disposed of the key

piece of physical evidence needed to establish your case.
The act appears to have been negligent, rather than will-
ful, in nature. What tools are available to seek justice for
your client under these circumstances?

In recent years, some practitioners have dealt with
an adversary’s loss or destruction of critical evidence 
by means of the so-called “spoliation motion,” an
extremely powerful but often misunderstood and over-
looked device that can turn a seemingly lost case into a
winner. The motion has found favor in the First and Sec-
ond Departments, but not in the Third and Fourth, and
the Court of Appeals has not yet spoken. This article de-
scribes the nature of the application and how it has been
treated in the Appellate Division. 

The Motion and CPLR 3126 Remedies
The spoliation motion seeks summary judgment

against a party who destroys or loses evidence, either
willfully or negligently, while having actual or con-
structive notice of its importance to the litigation. The
heart of the motion is the concept that once litigation is
foreseeable, a duty arises to “aggressively protect the in-
tegrity” of evidentiary materials.1

Whether a party breached that duty is determined by
measuring its conduct against an objective standard of
reasonableness, a test illustrated by the Appellate Divi-
sion, First Department, in the oft-cited cases of Kirkland
v. New York City Housing Authority2 and Squitieri v. City
of New York.3 If a breach occurred, the court can impose
summary judgment against the offending party as a
“matter of elementary fairness.”4

This approach represents a somewhat radical depar-
ture from prior case law, which had addressed spolia-
tion in the context of discovery sanctions available
under CPLR 3126.5 In the traditional scenario, a party’s
attorney serves a discovery notice, or obtains a court
order, directing an opposing party to produce certain
evidence for inspection. Counsel then finds that the ev-
idence sought has been lost or destroyed. CPLR 3126

provides for various sanctions based upon a party’s fail-
ure to produce the material requested, which increase in
severity in proportion to the egregiousness of the loss or
destruction.6 The courts have long held, however, that
the most drastic sanctions of preclusion (CPLR 3126(2))
and striking of pleadings (CPLR 3126(3)) are to be im-
posed only upon a showing of willful or contumacious
behavior.7

The imposition of the most significant CPLR 3126
sanctions is thus (1) based on the assumption that the
destruction or loss of evidence occurs during litigation,
and (2) turns upon a determination of the offending
party’s willfulness or disobedience of court directions in
failing to produce that evidence. Clearly, CPLR 3126
would be wholly inadequate to remedy the prejudice to
the offended party in the circumstances mentioned at
the outset of this article—a negligent loss of crucial evi-
dence that occurred before litigation began.

Expanding the remedy to include a less-than-willful
spoliation, even if it takes place prior to commencement
of suit, makes intuitive sense, “since a party’s negligent
loss of evidence can be just as fatal” to an adversary’s
case as can willful or bad faith destruction.8 However,
acceptance has not been uniform in the Appellate Divi-
sion.

The First and Second Departments
The approach taken in Kirkland and Squitieri reflected

the developing acceptance of the motion by the trial and
appellate courts of the First Department. An early illus-
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tration is found in Interested Underwriters at Lloyd’s v.
Rheem Mfg. Co.,9 a case that arose in the Supreme Court,
New York County, in which Justice Miller dismissed a
plaintiff’s complaint because he found that irreparable
prejudice had been sustained by the defendant. This
prejudice had resulted from the inexcusable, though not
willful, destruction of critical evidence by the plaintiff’s
expert before that evidence could be examined by the
defendant. 

The Interested Underwriters holding was expressly
adopted by the First Department in Mudge, Rose,
Guthrie, Alexander & Ferdon v. Penguin Air Conditioning
Corp.10 where summary judgment was deemed to be an
appropriate remedy for a plaintiff’s negligent loss of ev-
idence. Mudge, Rose was a property subrogation case in-
volving the spoliation of a key component to an air con-
ditioning system. When the system failed, a tremendous
volume of water poured into the computer record room
of the subrogor’s law offices (undoubtedly, a nightmare
we can all appreciate). The subject component was a re-
ducer bushing that allegedly became stripped because
of the negligence of only the defendant’s maintenance
personnel. During the litigation, the subject reducer
bushing was innocently lost while being shipped from
the plaintiff’s expert to the plaintiff’s attorney. It is un-
deniable that the defendants were irreparably preju-
diced by the spoliation, hav-
ing been denied the full and
fair opportunity to examine
this key piece of evidence.
However, the spoliation was
devoid of willful or contuma-
cious conduct, so that neither
the striking of the plaintiff’s
pleading nor even a preclu-
sion order was technically
warranted under CPLR
3126.11 If the First Department had not applied spolia-
tion motion principles to the facts of Mudge, Rose, no ef-
fective sanction would have been available, and the de-
fendants likely would have been rendered helpless at
trial due to the plaintiff’s fortuitous loss of evidence.12

In the key Kirkland decision, the First Department
built upon these earlier cases. It reversed the ruling of
the trial court, and awarded summary judgment dis-
missing a third-party complaint based upon destruction
of evidence that had been clearly negligent in nature. It
did so because this was the sole means of curing the “ex-
treme prejudice” facing the third-party defendant.13

Later, in Squitieri, the court reiterated its acceptance of
the remedy as follows:

In Kirkland . . . we noted that numerous State and Fed-
eral courts “have found dismissal warranted when dis-
covery orders were not violated, and even when the ev-

idence was destroyed prior to the action being filed . . .
notwithstanding that the destruction was not malicious
. . . or in bad faith” [citations omitted].14

Such language was undoubtedly meant, at least in
part, to point out the inadequacies of CPLR 3126 as
means of combating spoliation in the real world. Fur-
ther, Kirkland and Squitieri must be interpreted as an at-
tempt by the First Department to expand judicial dis-
cretion with regard to the imposition of spoliation
sanctions. 

Following the First Department’s lead with vigor, the
Second Department crystallized the distinction between
the spoliation motion and the traditional CPLR 3126 dis-
covery motion in DiDomenico v. C&S Aeromatik Supplies,
Inc.15: 

Separate and apart from CPLR 3126 sanctions is the
evolving rule that a spoliator of key physical evidence
is properly punished by striking of its pleading. This
sanction has been applied even if the destruction oc-
curred through negligence rather than willfulness, and
even if the evidence was destroyed before the spoliator
became a party, provided it was on notice that the evi-
dence might be needed for future litigation.16

In DiDomenico, an employee of a parcel delivery firm
was injured when a box he was moving collapsed,
spraying him with a caustic liquid stored inside. As

plaintiff, he brought suit
against the shipper of the
box which sounded in negli-
gence. He later amended his
complaint to assert a direct
cause of action against his
employer, sounding in the
negligent or intentional im-
pairment of the ability to sue
a third party. After exhaus-
tive efforts to obtain discov-

ery from the employer (both before and after the insti-
tution of the direct claim against it), the plaintiff learned
that key evidence, including the box itself, had been de-
stroyed by the employer. The plaintiff then brought a
hybrid motion for an order striking the employer’s an-
swer on traditional CPLR 3126(3) grounds, as well as for
summary judgment based upon spoliation. The shipper
also cross-moved, solely in the form of a spoliation mo-
tion. The trial court denied both prongs of the plaintiff’s
motion and the shipper’s cross-motion.

On appeal, the Second Department reversed. It
struck the employer’s answer as a CPLR 3126 sanction
(based upon the employer’s willful failure to provide
discovery), but also awarded summary judgment in
favor of both moving parties based upon spoliation.
Summary judgment was granted not because of the
willfulness of the employer’s conduct (though it found

Expanding the remedy to include
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even if it takes place prior to 
commencement of suit, makes 
intuitive sense.
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this to be so), but rather because the spoliation left the
movants “prejudicially bereft of appropriate means to
either present or confront a claim with incisive evi-
dence.”17 This is, of course, the same concept previously
endorsed by the First Department.

The Third and Fourth Departments
As is indicated above, the First and Second Depart-

ments have expressly recognized the viability of the
spoliation motion. Other courts of the state, however,
have not done so. 

The Third Department seems to be struggling with,
or perhaps simply resisting, the distinction between
CPLR 3126 remedies and summary judgment based on
spoliation. For example, the case of Puccia v. Farley,18 al-
though couched in terms of a traditional CPLR 3126
analysis, is permeated with the First Department’s spo-
liation motion principles. Nevertheless, in affirming the
trial court’s dismissal of the plaintiff’s complaint as a
CPLR 3126 sanction, it did not perform any significant
analysis of the willfulness of the spoliation. It thus is un-
clear whether Puccia demonstrates a lack of recognition
of the spoliation motion, another attempt to expand the
parameters of judicial discretion under CPLR 3126, or
mere uncertainty. 

The Fourth Department apparently is less ambiva-
lent. In Conderman v. Rochester Gas & Electric Corp.,19 the
court refused even to acknowledge the existence of the
spoliation motion. In Conderman, the plaintiffs were in-

jured when telephone poles fell on the vehicles they
were driving during a storm. The injured plaintiffs ob-
tained a pre-litigation preservation and discovery order
within 18 days of the incident, only to find that the de-
fendant had discarded the poles within 24 hours of that
incident, purportedly as part of its standard clean-up
procedures. In reviewing the plaintiff’s spoliation mo-
tion, the trial court found that the defendant’s risk man-
agement personnel were present at the accident site in
furtherance of, inter alia, a claims investigation, but took
no steps to preserve the fallen poles. 

The trial court also determined that before the spoli-
ation occurred the defendant had constructive knowl-
edge that the fallen poles would be necessary to a future
litigation. Indeed, the trial court stated that the defen-
dant’s conduct evinced a “high degree of awareness of
the likelihood” of a suit.20 Despite these findings, the
trial court resisted awarding summary judgment, in-
stead fashioning various alternative sanctions. On ap-
peal, the Fourth Department not only refused to grant
summary judgment; it modified the trial court’s order to
deny the plaintiffs’ motion in its entirety, apparently
clinging to the express parameters of CPLR 3126.

Debate Among the Departments
The Conderman holding creates a debate among the

departments of the Appellate Division on a number of
levels. First, the Fourth Department was apparently
averse to imposing sanctions of any kind in the absence
of willfulness on the part of the spoliator, whereas the
First and Second Departments have clearly found mere
negligence to be sufficient to grant summary judgment.

In addition, the Fourth Department’s analysis in Con-
derman turned, in large part, upon the fact that the spo-
liation occurred prior to the litigation.21 The First and
Second Departments, however, have stated (albeit in
dicta) that summary judgment is warranted even where
the spoliation takes place prior to commencement of
suit, so long as the spoliator was aware at the time that
the evidence might be needed for future litigation.22 The
latter view appears to be based on the realities of human
nature; one can easily argue that a standard dependent
on whether a lawsuit or formal claim has been com-
menced does little more than encourage a tortfeasor to
discard evidence swiftly, before the potential claimant
can act. 

Finally, the Fourth Department decided Conderman,
at least in part, on the basis that the spoliation occurred
at the hands of a defendant. However, in DiDomenico the
Second Department granted summary judgment in
favor of the plaintiff as a sanction against a defendant,
and in so doing eliminated any such distinction. It ob-
served that spoliation can destroy a “party’s ability to
present a case or a defense.”23 (Emphasis added.) These

Attitudes Toward
Spoliation

“Spoliation” is defined as the destruction of ev-
idence.1 Black’s Law Dictionary, 5th Edition, ex-
pressly designates spoliation as an obstruction of
justice. Spoliation is considered to be so serious
that one New York appellate court has stated that
it “should be rendered costly enough an enter-
prise that it will not be undertaken.”2

Several jurisdictions, including California,
Florida and Alaska, recognize spoliation as an in-
dependent actionable tort.3

1. Kirkland v. New York City Hous. Auth., 236 A.D.2d
170, 666 N.Y.S.2d 609 (1st Dep’t 1997), citing
Hoenig, Spoliation of Evidence: Preserving the Crown
Jewels N.Y.L.J. 12/13/88, p.3, and the citations
therein.

2. Id. at 174.
3. See Weigl v. Quincy Specialties Co., 158 Misc. 2d 753,

601 N.Y.S.2d 774 (Sup. Ct., N.Y. Co. 1993).
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contradictory views may very well require resolution by
the Court of Appeals.

Alternative: Direct Claim of Impairment
Practitioners, especially those whose cases will be

bound by the holdings of the Third and Fourth Depart-
ments, should also consider seeking relief by way of di-
rect causes of action against spoliators sounding in the
negligent or intentional impairment of the ability to sue
a third party.24 As was the case in the DiDomenico mat-
ter, this theory arises almost exclusively in the em-
ployee/employer context, but it still may be persuasive
where spoliation of evidence is involved. 

The analysis would be virtually identical to that of
the spoliation motion. For example, suppose that A was
injured by an allegedly defective instrumentality owned
by B, but that the instrumentality had been manufac-
tured, serviced and maintained by C, who therefore
would likely become A’s principal target. 

Further suppose that B, with knowledge that A likely
would make a claim, discarded the subject instrumen-
tality before A could inspect it. A’s attorney should con-
sider that under these circumstances B owed a duty to A
to protect the instrumentality aggressively, and that B
breached that duty. By pursuing, among other things, a
direct cause of action against B (the spoliator) sounding
in negligent or intentional impairment of A’s rights as
against C, the fundamentals and rationale of the spolia-
tion motion are brought to the forefront of the litigation. 

Conclusion
Regardless of how it occurred, spoliation of evidence

should be carefully examined on a case-by-case basis,
because it goes to the heart of tort law. If the spoliation
appears to have been unreasonable and fundamentally
unfair under the circumstances presented, a sanction
that remedies the resulting prejudice should be aggres-
sively pursued. Notwithstanding the absence of a judi-
cial consensus or legislative action regarding summary
disposition as this remedy, lesser CPLR 3126 sanctions
should be left as alternatively requested relief only. The
spoliation motion, or a direct claim based on its princi-
ples, is far better equipped for the task.

Legislative action may be the ultimate solution to the
uncertainties that now exist in this area. Spoliation could
be established as an independent tort cause of action;
CPLR 3126 might be revised to acknowledge the harm
done by unintentional loss or destruction of evidence; or
a new a new evidentiary provision could be added to
CPLR article 45 dedicated to spoliation remedies.

1. Interested Underwriters Underwriters at Lloyd’s v. Rheem
Mfg. Co., N.Y.L.J., May 12, 1994, at p. 28.

2. 236 A.D.2d 170, 666 N.Y.S.2d 609 (1st Dep’t 1997).
3. 248 A.D.2d 201, 669 N.Y.S.2d 589 (1st Dep’t 1998).

4. Kirkland, 236 A.D.2d at 175.
5. Specific illustration of traditional CPLR § 3126 analysis

can be found in Miller v. County of Orange, 120 A.D.2d
713, 502 N.Y.S.2d 510 (2d Dep’t 1986); Gaylord Bros., Inc. v.
RND Co., 134 A.D.2d 848, 523 N.Y.S.2d 4 (4th Dep’t 1987);
Schidzick v. Lear Siegler, Inc., 222 A.D.2d 841, 635 N.Y.S.2d
323 (3d Dep’t 1995); Hallock v. Bogart, 206 A.D.2d 735, 614
N.Y.S.2d 651 (3d Dep’t 1994); Berwecky v. Montgomery
Ward, Inc., 214 A.D.2d 936, 625 N.Y.S.2d 725, lv. den. 86
N.Y.2d 837, 634 N.Y.S.2d 445 (1995).

6. CPLR 3126 requires by its very language a finding that
the offending party “refuses to obey an order for disclo-
sure or willfully fails to disclose information which the
court finds ought to have been disclosed. . . .” 

7. Gaylord Bros., 134 A.D.2d at 848; Hallock, 206 A.D.2d 735
at 736.

8. Squitieri, 248 A.D.2d at 203.
9. Interested Underwriters Underwriters at Lloyd’s v. Rheem

Mfg. Co., N.Y.L.J., May 12, 1994, at p. 28.
10. 221 A.D.2d 243, 633 N.Y.S.2d 493 (1st Dep’t 1995).
11. See, e.g., Prasad v. BK Chevrolet, Inc., 184 A.D.2d 626, 584

N.Y.S.2d 881 (2d Dep’t 1992); Hallock, 206 A.D.2d 735.
12. Please note that the dismissal of the plaintiff’s complaint

in Mudge, Rose was directed on a separate statute of limi-
tations grounds, but summary judgment was deemed by
the court to have been warranted due to spoliation as
well.

13. Kirkland, 236 A.D.2d at 175 (citing Perez v. Rondon,
N.Y.L.J., March 28, 1995, at p. 26).

14. Squitieri, 248 A.D.2d at 203.
15. 252 A.D.2d 41, 682 N.Y.S.2d 452 (2d Dep’t 1998).
16. Id. at 53.
17. Id. 
18. 261 A.D.2d 83, 699 N.Y.S.2d 576 (3d Dep’t 1999).
19. 262 A.D.2d 1068, 693 N.Y.S.2d 787 (4th Dep’t 1999).
20. Londerman v. Rochester Gas & Electric, 180 Misc. 2d 8, 687

N.Y.S.2d 213 (Sup. Ct., Monroe Co., 1998).
21. See also Hoag v. Chase Pitkin Home and Garden Center, 267

A.D.2d 1083, 701 N.Y.S.2d 569 (4th Dep’t 1999).
22. Squitieri, 248 A.D.2d at 203; DiDomenico, at 53.
23. DiDomenico, 252 A.D.2d at 53.
24. See, e.g., Vaughn v. City of New York, 201 A.D.2d 556, 607

N.Y.S.2d 726 (2d Dep’t 1994).

NYSBACLE
New York State Bar Association

seminars and selected audiotapes and
videotapes are a great way to earn

MCLE credit!

For more information on CLE seminars
and products, call 

1-800-582-2452



44 Journal |  February 2001

Military Law Cases Present
Diverse Array of Vital Issues

For Individuals and the Government
BY EUGENE R. FIDELL AND DAVID P. SHELDON

As with most forays into unfamiliar territory, en-
tering the world of military law can often leave
even the seasoned civilian attorney feeling more

than a bit uneasy. This article responds to that initial re-
action by painting a background mosaic in this practice
area, which is at once vaguely familiar and thoroughly
alien. 

Only a handful of civilian lawyers—perhaps fewer
than 100—handle military cases on a regular basis, al-
though a somewhat larger number claim to do so. Vir-
tually all of these attorneys have served in the armed
forces themselves. As one might expect, there are civil-
ian practitioners of military law near large military in-
stallations, but their numbers have dwindled as the base
closing process has moved forward. It is very rare for
any but small, specialized firms to hold themselves out
as practitioners in this field. Large firms may become in-
volved in military legal issues as part of their pro bono
program, by court appointment, or where the client has
some connection with an established commercial client
or a lawyer in the firm. Generally, however, the number
of attorneys practicing military law is small.

Given the paucity of regular practitioners, it is in-
creasingly possible that such matters can indeed come
in to a civilian law firm, which is not likely to have a
great deal of experience in the area. Case intake may
occur if the firm already represents a parent or other rel-
ative of a service member, or the employer of the rela-
tive. A “cold call” is also possible: a general practice firm
may simply have been selected from the telephone di-
rectory, or perhaps through the Internet. For those who
do not maintain a regular practice in the area, it can be
helpful to have some idea of the legal issues and profes-
sional challenges these cases can present.

Broad Range of Issues
Because of recent high-profile court-martial cases

and a relatively consistent stream of films (who can for-
get “The Caine Mutiny” or “A Few Good Men”?), as
well as the current television show “JAG,” many people
(including lawyers) assume that military cases typically
involve “shoot-’em-up” fact patterns and dramatic
courtroom scenes. While there is indeed some of this,

the stereotype can be quite misleading. It is more accu-
rate to say that the matters under the broad heading of
military law are remarkably diverse. They typically lack
the ingredients for high drama, but nevertheless often
present issues that are quite important to both the indi-
viduals and the government that controls their lives.
The following is a partial list of matters in which mili-
tary personnel may need legal services; some will sound
familiar to the civilian attorney, and others require a
word or two of explanation. 
• Criminal matters: charges are disposed of either by
court-martial1 or by nonjudicial punishment.2 (Courts-
martial can impose penalties up to and including the
death penalty.3)
• Administrative discharge proceedings: these can lead
to the lifetime stigma of a less than honorable discharge.
There can be related discharge-upgrade proceedings be-
fore Discharge Review Boards.4

• Physical evaluation boards: their findings may affect
lifetime pension and medical care rights.5

• Promotion issues: these can include promotion
passovers,6 promotion delays,7 or removal from a sena-
torially confirmed promotion list.8
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• Retirement.9

• Professional credentialing disputes.10

• Record correction proceedings: these can salvage a
career in which the member may have invested years of
excellent service.11

• Pay and allowances disputes.12

• Flying Evaluation Boards: these tribunals can have a
critical effect on the military and civilian career oppor-
tunities of aviators.13

• Officers seeking clarification of their active duty or
tuition payback obligations, e.g., after receiving ad-
vanced training.14

• Personnel seeking release from active duty, e.g., as
conscientious objectors.15

• Security clearance issues: these can have a severe ef-
fect on the member’s reputation and future career op-
portunities.16

• Disenrollment of cadets and midshipmen at the ser-
vice academies.17

• Application of the “don’t
ask, don’t tell, don’t pursue”
policy with respect to gay
and lesbian personnel.18

• Issues concerning the
equal treatment of women
and minorities.19

As the foregoing suggest,
the range of issues that can
arise is truly wide, and can be
high stakes for the client. For
example, the writers were
consulted by a soldier who
was considering refusing to take a required (and contro-
versial) anthrax vaccination. There have also been cases
in which personnel who were absent without leave—or
even full-fledged deserters (including some who have
been outside the United States for protracted periods)—
sought assistance in arranging a smooth return to the
military. 

Features of Practice
Military cases demand all the classic skills of the pro-

fession. The issues may turn on the interpretation of the
Constitution, statutes or regulations. Some cases call for
intimate knowledge of criminal law and procedure.
Others involve familiar administrative law doctrines.
This is hardly surprising, as the military is a world-
within-a-world, a pervasively regulated “specialized so-
ciety separate from civilian society.”20

Military legal issues play out in a broad range of fo-
rums, ranging from the military courts and formal or in-
formal boards to the more familiar precincts of the fed-
eral District Courts and the U.S. Court of Federal

Claims. Cases that seek a money judgment may require
resort to statutes known as the Tucker Act21 and Little
Tucker Act.22 Those cases in which military personnel
seek judicial review of agency decisions, such as those
rendered by the boards for correction of military and
naval records, often lend themselves to review under
the Administrative Procedure Act.23 Which route should
be taken in any particular case has to be very carefully
considered. The choice is not always obvious and the
consequences of a misstep can be devastating, as where
the accrual date for the applicable statute of limitations
differs from one judicial forum to another.

Some practice issues will be entirely recognizable to
the civilian practitioner, but others will not. As with any
civilian client, the GI already may have made the case
more problematic by steps taken or not taken before
counsel has been consulted. On the other hand, being
able to find the law—usually a given in the civilian
world—may not be so simple in a military matter. This

is particularly so where a
case turns on the construc-
tion of a regulation; counsel
may find it surprisingly diffi-
cult, and frustrating, to ob-
tain a copy in a timely fash-
ion. This has been alleviated
to a certain extent, in that
many regulations (at least
their current versions) have
been posted on military Web
sites, but this cannot be de-
pended upon in all cases. 

At times, it may be neces-
sary to bring a case to the attention of senators or mem-
bers of Congress in Washington, D.C. The client, relying
on his or her position as a constituent, may even have
done so before counsel comes on the scene. However,
this often can prove of little value because the typical
outcome is a pro forma letter that simply points out avail-
able legal remedies, such as the military record correc-
tion boards. In the end, the service constituent may be
left feeling even more frustrated than before, and valu-
able time may have been lost.

Notwithstanding the limited use of members of Con-
gress to resolve an individual’s legal problems, it is true
that to a certain extent military practice is concentrated
in the Washington, D.C. area. All of the appellate courts
of the military justice system24 sit in or near the District
of Columbia, and the several record correction boards
sit there as well. To the extent that Tucker Act litigation
is in the picture, the Court of Federal Claims’ location is
a further reason some clients seek counsel in this area.
On the other hand, counsel elsewhere certainly appear
with regularity before that court and the Washington-
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based military courts and boards. Conversely, Washing-
ton-area counsel have been involved in trials elsewhere
in the country and overseas.

Practitioners can also find themselves in civilian
courts, and the frequency of such appearances may in-
crease. A 1999 decision of the U.S. Supreme Court25

reined in the authority of the military appellate courts to
grant relief under the All Writs Act.26 Arguably this
should make it necessary to bring to the District Courts
and Court of Federal Claims
cases that might otherwise
have been submitted to the
U.S. Court of Appeals for 
the Armed Forces (formerly
known as the U.S. Court of
Military Appeals).

Many of the more experi-
enced civilian practitioners
of military law tend to con-
centrate on cases arising in a single branch of the ser-
vice, often the one in which they served. Some of this is
inevitable as word-of-mouth referral often occurs
within the community of a single branch. On the other
hand, those who practice in Washington are likely to
serve clients in all branches. To be sure, each service has
its own institutional culture; the value system in the Air
Force may not be a perfect match with that in the Army.
Terminology and organizational concepts may be differ-
ent. Nevertheless, experience in representing clients
from all of the uniformed services (including even the
Commissioned Corps of the U.S. Public Health Service)
suggests that these cultural differences are easily man-
aged—provided one remains alert to their presence and
possible effect on the case.

Fees and Related Client Issues
From a business perspective, there are three note-

worthy aspects to representing military personnel on a
recurring basis. For some matters, most notably those
involving a criminal prosecution, a stigmatizing admin-
istrative discharge or a physical evaluation, personnel
have a right to free legal counsel from the Judge Advo-
cate General’s office (JAG). It is difficult to compete with
a competitor who charges nothing. On the other hand,
even in these areas, GIs may look beyond JAG in order
to secure an attorney with greater experience than a ju-
nior military lawyer. Indeed, service personnel and their
families may simply want the comfort of knowing that
someone outside the system is assisting. 

In addition, uniformed lawyers cannot play a part in
several important categories of cases. Examples include
the prosecution of claims against the government,27 a
not uncommon occurrence. There also is no right to free
counsel in non-judicial punishment cases,28 even though

such proceedings can wreck a career in the “zero de-
fects” environment that has prevailed for a number of
years.

A fact of life in this practice area is that many GIs
who badly need civilian legal services cannot afford it.
Only a privileged few, typically relatively senior offi-
cers, or enlisted personnel and junior officers whose
families are in a position to lend financial support, can
afford going rates. For this reason, many who need or

want this kind of assistance
do not receive it and pro-
ceed pro se, often with poor
outcomes that are virtually
impossible to untangle later.
In those instances in which a
client’s family is in a posi-
tion to assist, care must be
taken to ensure that the
client remains the decision

maker.29 The fee agreement should be carefully re-
viewed to make sure that everyone involved—espe-
cially the person paying the bills—understands that
only the serviceman/woman can direct the attorney.
Those who have represented military personnel are also
familiar with the problem of the client who has not been
completely honest with parents or other family mem-
bers who have agreed to help. An early challenge to the
attorney therefore simply will be to meet the client away
from his or her family.

Time and resources rarely favor the client. Even as-
suming a cooperative client and a family with some
ability to help, financial resources are likely to be a prob-
lem. This means that counsel must recognize that the
client may have only one “silver bullet” to expend.
There is rarely room for wasted time or false starts. A
lengthy research memorandum for “the file” is a luxury
few military clients can afford. As a result, these cases
often present the challenge of delivering quality legal
services on an austerity budget. Adding to this chal-
lenge is the fact that, despite Congress’s concern,30 mili-
tary administrative proceedings can drag on, and pro-
longing the adjudicatory process inevitably adds to the
expense. 

In cases where the client has military counsel, good
practice requires working hard to keep that military
counsel on the team. This should be done for several
reasons: military counsel are on scene (which may be far
from where civilian counsel are located), are generally
highly motivated, and can play a valuable role as a local
set of eyes and ears familiar with developments at the
institution. Additionally, a team effort in which one of
the attorneys is provided by the government is almost
certain to reduce the client’s bill.

Even assuming a cooperative
client and a family with some
ability to help, financial resources
are likely to be a problem.
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Finally, the worldwide nature of the military commu-
nity can mean that the civilian attorney engaged by the
family never meets the client face-to-face. The shortest
provision in the Uniform Code of Military Justice is the
six-word article 5 (“Territorial applicability of this chap-
ter”). A model of conciseness, it states: “This chapter ap-
plies in all places.”31 Today, with our armed forces de-
ployed in a variety of permanent and temporary venues
around the globe, it is often the case that legal advice is
sought and given long distance. This calls upon all con-
cerned to be creative about such communications tools
as electronic mail, and to be diligent about confidential-
ity under conditions that are often more novel than rou-
tine.

Conclusion
The effective representation of military personnel is

not only important to clients; through them, it benefits
the nation as a whole. Civilian attorneys should not au-
tomatically avoid taking a military law case. The matter
will almost certainly be challenging, and a good deed
will be done. For attorneys who are uncomfortable in
this new arena, a call to the local bar association can be
made. The Directory of Civilian Practitioners of Military
Law, which is published annually by the private, non-
profit National Institute of Military Justice, can provide
access to valuable advice. These and other sources also
can point the civilian practitioner to other attorneys if a
referral is to be made.
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Complex of Federal and State Laws
Regulates Franchise Operations

As Their Popularity Grows
BY MITCHELL J. KASSOFF

Franchising is a huge and growing part of the 
nation’s economy. More than 300,000 franchised
small businesses operating in the United States ac-

count for an estimated $1 trillion worth of income each
year and provide jobs for some eight million Ameri-
cans.1 Franchising has also entered the Internet era.2

Franchising in the United States is governed by fed-
eral law administered by the Federal Trade Commis-
sion3 and by a variety of state statutes. Filing of docu-
ments with the Federal Trade Commission is not
required to franchise.4 Applicable state statutes include
franchising laws, business opportunity laws and “Little
FTC Acts.”5 In many cases, documentation demonstrat-
ing approval by the state must be filed before a franchise
is offered for sale within the state. Some states6 have
statutes specific to certain industries. A state is permit-
ted to enact and enforce laws relating to franchising that
add to the provisions of federal law.7 In addition, fran-
chising is increasingly being regulated by other na-
tions.8

Unlike securities laws, franchise-related statutes are
not designed to be “Blue Sky” laws; instead their pur-
pose is to provide prospective franchisees with informa-
tion that can help them determine whether they should
purchase a particular franchise.9 In some states, how-
ever, the laws analyze a franchisor’s financial state-
ments and franchise agreements and make value judg-
ments about them. If these documents do not meet the
requirements of some state agencies, “Risk Factor” no-
tices,10 escrow requirements11 and bonding require-
ments12 may be imposed or the agencies may even
refuse to register a franchise.13

Originally, franchisors had to use documents drafted
according to the requirements of the Federal Trade
Commission Disclosure Rule.14 This created a situation
that required different versions of the franchise disclo-
sure document to comply with different state disclosure
requirements. To allow franchisors to use the same doc-
ument on a nationwide basis, a Uniform Franchise Of-
fering Circular (UFOC) was developed and has since
been amended by the Midwest Securities Commission-
ers Association and its successor, the North American

Securities Administrators Association (NASAA). The
Federal Trade Commission issued a franchise disclosure
rule in 1978 allowing franchisors the option to use the
UFOC in lieu of its document.15 For this reason, most
franchisors now use the UFOC.

Although the states have different disclosure require-
ments, in some cases a franchisor can use one UFOC na-
tionwide by adopting state-specific language internally
in the UFOC and addendums to the disclosure section
and the franchise agreement. Nevertheless, some states
have contradictory disclosure rules that result in the
need for a state-specific UFOC.16

The UFOC generally contains a federal cover page, a
state-specific cover page (with different language de-
pending on the state),17 a table of contents (listing the 23
required items18 that are sections of the UFOC, followed
by a list of exhibits in the UFOC), the disclosures for the
23 required items, financial statements (audited finan-
cial statements for the past three fiscal years, with unau-
dited financial statements that are within 90 days of the
filing of the UFOC, if necessary),19 copies of all agree-
ments that the franchisee must execute, and a receipt
page for the UFOC.20

Additional documents must be filed to register a
franchisor to sell in a state. In New York, franchising is
regulated by the Investor Protection and Securities Bu-
reau in the office of the state attorney general. The bu-
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reau requires a facing page, application page, two
copies of the UFOC, supplemental information sheet,
verification of the application, salesman disclosure
forms, consent to service of process, consent to use the
franchisor’s financial state-
ments in the UFOC signed by
the Certified Public Accoun-
tant who prepared them and
possibly additional forms de-
pending on specific circum-
stances.21

In certain circumstances,
state registration is not neces-
sary. Some states do not 
require registration if a fran-
chisor has a federally regis-
tered trademark or service
mark and provides a UFOC
to prospective franchisees,22

or if a franchisor has a certain specified amount of net
worth,23 or an offer is made to a maximum of two per-
sons,24 or an offer is made to an existing franchisee.25

The Federal Trade Commission has defined what
constitutes “franchise.”26 In addition, each state that re-
quires registration has its own definition of what is a
“franchise”27 to determine whether it requires registra-
tion or regulation.

To offer to sell a franchise in or from New York, a
franchisor must first be registered.28 This applies when
an offer to sell a franchise is made in New York, when
an offer to buy is accepted in New York, when the fran-
chisee is domiciled in New York, or when the franchised
business is or will be operated in New York. An offer to
sell is made in New York when the offer either origi-
nated from New York or is directed by the offeror to
New York and is received at the place where it is di-
rected. An offer to sell is accepted in New York when ac-
ceptance is communicated to the offeror from New
York.29 Effectively this means that if a franchisor is lo-
cated in New York it must register in New York to sell
franchises either within or without New York State.

If a franchisor wishes to advertise, many states re-
quire that the advertisement first be filed with the
state.30 Many states31 also require that reports be filed on
sales. The federal rule32 requires that a UFOC be given
at least five business days before the date that agree-
ments are to be executed, but many states require that
the UFOC be given to the franchisee earlier.33

Advantages and 
Disadvantages of Franchising 

Franchising allows a business to expand its opera-
tions and grow geographically. Unlike a chain system,
the franchisor does not have to provide capital, man-

agement or employees for each location. This allows a
franchisor to increase its profits more rapidly than by
expanding on its own. 

The franchisees, as individuals who own their own
business, have every possible
incentive to work hard to
make their businesses a suc-
cess. Because they are own-
ers, their motivation is likely
to be greater than that of a
manager, even one who re-
ceives a percentage of the
profits of the business.

With each new location,
the franchisor immediately
earns a profit in the form of
the initial franchise fee, typi-
cally $5,000 to $25,000. The
franchisor also receives a

continuing royalty, usually 8% to 10% of the gross in-
come of the franchisee.

One disadvantage is that after franchisees have
learned how to operate a business they resent continued
royalty payments. In some cases they look for a way to
terminate the franchise contract. In other cases they may
try to violate the terms of the franchise arrangements
because they believe the franchisor is receiving more
benefits than it deserves.

Another disadvantage is that the franchisor may be
named in litigation involving the franchisee. Typically,
this occurs when the franchisee is sued for injuries to its
personnel or customers34 or for various types of alleged
discrimination. In these circumstances, if the franchisor
has not detailed how the franchisee should act in the
particular area affected, the franchisor has usually been
successful in defending the lawsuit.
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tributorships, Fla. Stat., 1995, Chap. 817, § 817.416 and
Sale of Business Opportunities Act, Fla. Stat., 1995, Chap.
559 §§ 559.80 to 559.815), Georgia (Business Opportunity
Sales, Code of Ga., Title 10, Chap. 1, Art. 15, Part 3,
§§ 10-1-410 to 10-1-417), Hawaii (Franchise Investment
Law, Haw. Rev. Stat., Title 26, Chap. 482E, §§ 482E-1 to
482E5, 482E8, 482E9, 482E11 and 482E12), Illinois (Fran-
chise Disclosure Act of 1987, Ill Laws of 1987, Chap. 85-
551 and Business Opportunity Sales Law of 1995, Ill
Compiled Statutes of 1996, Chap. 815, §§ 602/5-1 to
602/5-135), Indiana (Ind. Code, Title 23, Art. 2, Chap. 2.5,
§§ 1 to 51 and Business Opportunity Transactions, Ind.
Code, Title 24, Art. 5, Chap. 8, §§ 1 to 21), Iowa (Business
Opportunity Promotions Law, Iowa Code, 1995, Title XX,
Chap. 523B, §§ 523B.1 to 523B.13), Kentucky (Sale of Busi-
ness Opportunities Law, Ky. Rev. Stat. and 1988 Supp.,
Title XXIX, Chap. 367, §§ 367.801 to 367.819 and 367.990),
Louisiana (Business Opportunity Sellers and Agents, Lou.
Rev. Stat. of 1950, Title 51, Chap. 21, §§ 51:1801 to 51:804),
Maine (Sale of Business Opportunities, Maine Rev. Stat.
and 1990 Cum. Pocket Part, Title 32, Chap. 69-B, §§ 4691
to 4700-B), Maryland (Franchise Registration and Disclo-
sure Law, Code of Md. Article-Business Regulation, Title
14, §§ 14-201 to 14-233 and Business Opportunity Sales
Act, Code of Md., Title 14, §§ 14-101 to 14-129), Michigan
(Franchise Investment Law, Mich. Comp. Laws, 1979,
Chap 445, §§ 445.1501 to 445.1545 and Business Opportu-
nities, incorporated into the Consumer Protection Act,
Mich. Comp. Laws, 1979, §§ 445.901 to 445.922), Min-
nesota (Franchises, Minn. Stat. 1996, Chap. 80C, §§ 80C.01
to 80C.22), Mississippi (Miss. Code 1972, Title 75, Chap.
24, § 75-24-55), Nebraska, Seller-Assisted Marketing Plan
Act, Rev. Stat. of Neb. 1943, Chap. 59, Art. 17, §§ 59-1701
to 59-1761), New Hampshire (Distributorship Disclosure
Act, N.H. Rev. Stat., Title XXXI, Chap 358-E, §§ 358-E:1 to
358-E:8), New York (General Business Law, Art. 33, §§ 680
to 695), North Carolina (Business Opportunity Sales Law,
Gen. Stat. of N.C., Chap. 66, Art. 19, §§ 66-94 to 66-100),
North Dakota (Franchise Investment Law, N.D. Century
Code, Title 51, Chap. 51-19, §§ 51-19-01 to 51-19-17), Ohio
(Business Opportunity Purchasers Protection Act, Ohio
Code, Title 13, Chap. 1334, §§ 1334.01 to 1334.15 and
1334.99), Oklahoma (Business Opportunity Sales Act, Ok.
Stat., 1991, Title 71 Chap. 4, §§ 801 to 828), Oregon (Fran-
chise Transactions, Or. Stat., Title 50, Chap 650, §§ 650.005
to 650.085), Rhode Island (Franchise Investment Act,
Gen’l Laws of R.I., 1956, Title 19, Chap. 28.1, §§ 19-28.1-1
to 19-28.1-34), South Carolina (Business Opportunity
Sales Act, Code of Laws of S.C. 1976, Title 39, Chap. 57,
§§ 39-57-10 to 39-57-80), South Dakota (Franchises for
Brand-Name Goods and Services, S.D. Codified Laws
and 1971 Pocket Supp., Title 37, Chap. 37-5A, §§ 37-5A-1
to 37-5A-87 and Business Opportunities, S.D. Cod. Laws
and 1989 Pocket Supp., Chap. 37-25A, §§ 37-25A-1 to 37-
25A-54), Tennessee (“Little FTC Act,” Tenn. Code, Title
47, Chap. 18, §§ 47-18-101 to 47-18-117), Texas (Business
Opportunity Act, Business & Commerce Code, Title 4,
Chap. 41, §§ 41.001 to 41.303), Utah (“Little FTC Act,”
Utah Code of 1953 and 1987 Supp., Title 13, Chap. 11, 
§§ 13-11-1 to 13-11-23 and Business Opportunity Disclo-
sure Act, Utah Code 1953, 1989 Cum. Supp., Title 13,
Chap. 15, §§ 13-15-1 to 13-15-6), Virginia (Retail Franchis-
ing Act, Va. Code of 1950, Title 13.1, Chap. 8, §§ 13.1-557
to 13.1-574 and “Little FTC Act,” Code of 1950, 1987 Re-
placement Vol., Title 59.1, Chap. 17, §§ 59.1-196 to 59.1-
207 and Business Opportunity Sales Act, Code of 1950,

Title 59.1, Chap. 21, §§ 59.1-262 to 59.1-269), Washington
(Franchise Investment Protection Act, 1989 Rev. Code of
Wash., Title 19, Chap 19.100, §§ 19.100.010 to 19.100.940
and Business Opportunity Fraud Act, 1989 Rev. Code of
Wash., Title 19, Chap 19.110, §§ 19.110.010 to 19.110.930),
Wisconsin (Franchise Investment Law, Wisc. Stat., 1993-
94, Chap 553, §§ 553.01 to 553.78 and Wisc. Organized
Crime Control Act, Wisc. Stat., 1993-94, Chap 946, §
946.82) and Washington, D.C. (“Little FTC Act,” D.C.
Code, 1981, Title 28, Chap 39, §§ 28-3901 to 28-3908).
Regulations—California Administrative Code, Title 10,
Chapter 3, Subchapter 2.6, §§ 310.000 to 310.505; Hawaii
Department of Commerce and Consumer Affairs, Title III,
Business Registration, Title 16, Chapter 37, §§ 16 to 37-1-
16-37-8; Illinois Administrative Code, Title 14, Subtitle A,
Chapter II, Part 200, §§ 200.100 to 200.901; Iowa Adminis-
trative Code, Insurance Division (191), Chapter 55, 
§§ 55.1 (523B) to 55.9 (523B); Maryland Code of Regula-
tions, State Law Department, Division of Securities, Title
02, Subtitle 02, Chapter 8, §§ 02.02.08.01 to 02.02.08.17;
Minnesota Rules, 1995, Department of Commerce, Chap-
ter 2860, §§ 2860.0100 to 2860.9930; New York Depart-
ment of Law, Bureau of Investor Protection and Securi-
ties—Codes, Rules and Regulations of the State of New
York, Title 13, Chapter VII, §§ 200.1 to 201.16; Oklahoma
Business Opportunity Regulations, Rules 660:25-1-1 to
660:25-1-3, 660:25-3-1, 660:25-3-2, 660:25-5-1 and 
660:25-7-1; Oregon Administrative Rules, Department of
Consumer and Business Services, Division of Finance and
Securities, Chapter 441, Division 325, §§ 441-325-010 to
441-325-055 and Division 13, §§ 441-13-040; Texas Admin-
istrative Code, Title I, Part IV, Chapter 97, §§ 97.1 to 97.42;
Virginia Administrative Code, Title 21, Chapter 110, 
§§ 5-110-10 to 5-110-90; Washington Administrative Code,
Department of Financial Institutions, Securities Division,
Chapter 460-80, §§ 460-80-100 to 460-80-910 and Chapter
460-82, §§ 460-82-200 and Wisconsin Administrative
Code, Chapters SEC 31 to SEC 36, §§ SEC 31.01 to SEC
36.01.

6. California (Real Estate Licenses, Business and Professions
Code, Div. 4, Part 1, Chap 3, Art. 3, § 10177(m)), Mary-
land (Gasohol and Gasoline Marketing, Code of Md., Ar-
ticle—Commercial Law Title 11, § 11-303), New York
(Motor Fuels, General Business Law, Art. 11-B, § 199-b
and Cigarettes, Tax Law, Art. 20-A, §§ 485 to 489), Ten-
nessee (Motor Fuel Franchise, Tenn. Code, Title 47, Chap.
25, §§ 47-25-601 to 47-25-607), Vermont (Service Station
Operators and oil companies, Vt. Stat., Title 9, Chap. 109,
§§ 4103), Virginia (Motor Vehicles, Va. Code of 1950, Title
46.2, Chap. 15, Art. 7, §§ 46.2-1566 and 46.2-1567) and
Washington, D.C. (Retail Service Stations, D.C. Code,
1981, Title 10, Chap 2, § 10-222).

7. 44 Fed. Reg. 49, 966 (August 24, 1979).
8. Australia, Brazil, Canada (Alberta, Ontario and Quebec

provinces), China, France, Indonesia, Italy, Korea,
Malaysia, Mexico, Romania, Russia, Spain and the Euro-
pean Union.

9. Federal Trade Commission Interpretive Guides to Fran-
chising and Business Opportunity Ventures Trade Regu-
lation Rule, 44 Fed. Reg. 49, 966 (August 24, 1979).

10. E.g., New York—N.Y. Comp. Codes R. & Regs. tit. 13, 
§ 200.4 (hereinafter “N.Y.C.R.R.”).

11. E.g., N.Y. General Business Law, Art. 33, § 685 (here-
inafter “Gen. Bus. Law”); 13 N.Y.C.R.R. 200.6(a).

12. Gen. Bus. Law, Art. 33, § 685;13 N.Y.C.R.R 200.6(i).
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13. E.g., Minnesota and North Dakota.
14. 16 C.F.R. pt. 436.
15. 16 C.F.R. pt. 436.
16. E.g., Indiana has required its agent to receive service of

process to be listed in Item 1 of the UFOC and Minnesota
has required that this information not be included in Item
1 of the UFOC for any sales of franchises to be made in
its state for the same franchisor.

17. E.g., New York—13 N.Y.C.R.R. § 200.4(a).
18. E.g., New York—13 N.Y.C.R.R. § 200.4(b),(c)—Franchisor,

Its Predecessors and Affiliates; Business Experience; Liti-
gation; Bankruptcy; Initial Franchise Fee; Other Fees; Ini-
tial Investment; Restrictions on Sources of Products and
Services; Franchisee’s Obligations; Financing; Fran-
chisor’s Obligations; Territory; Trademarks; Patents,
Copyrights and Proprietary Information; Obligation to
Participate In The Actual Operation of the Franchise
Business; Restrictions on What the Franchisee May Sell;
Renewal, Termination, Transfer and Dispute Resolution;
Public Figures; Earnings Claims; List of Outlets; Financial
Statements; Contracts and Receipt.

19. E.g., New York—13 N.Y.C.R.R. § 200.4(c).
20. NASAA guidelines adopted on April 25, 1993.
21. E.g., New York—13 N.Y.C.R.R. § 200.10.
22. E.g., Connecticut (Business Opportunity Investment Act,

Conn. Gen’l Stat., Title 36b, Chap. 672c, §§ 36b-61(6)) pro-
vided a copy of the trademark or service mark is filed
with the state prior to an offer or sale of the franchise in
the state.

23. E.g., New York—net worth of at least $5 million (Gen.
Bus. Law, Art. 33, § 684(2)) and an exemption form is
filed with the Attorney General prior to offering a fran-
chise for sale.

24. E.g., New York—Gen. Bus. Law, Art. 33, § 684(3)(c) (with
additional conditions).

25. E.g., New York—Gen. Bus. Law, Art. 33, § 684(3)(d) (with
additional conditions).

26. 16 C.F.R. 436.2 Definitions.
As used in this part, the following definitions shall apply:
(a) The term “franchise” means any continuing commer-
cial relationship created by any arrangement or arrange-
ments whereby:
(1)(i)(A) a person (hereinafter “franchisee”) offers, sells,
or distributes to any person other than a “franchisor” (as
hereinafter defined), goods, commodities, or services
which are:
(1) Identified by a trademark, service mark, trade name,
advertising or other commercial symbol designating an-
other person (hereinafter “franchisor”); or
(2) Indirectly or directly required or advised to meet the
quality standards prescribed by another person (here-
inafter “franchisor”) where the franchisee operates under
a name using the trademark, service mark, trade name,
advertising or other commercial symbol designating the
franchisor; and
(B)(1) The franchisor exerts or has authority to exert a sig-
nificant degree of control over the franchisee’s method of
operation, including but not limited to, the franchisee’s
business organization, promotional activities, manage-
ment, marketing plan or business affairs; or

(2) The franchisor gives significant assistance to the fran-
chisee in the latter’s method of operation, including, but
not limited to, the franchisee’s business organization,
management, marketing plan, promotional activities, or
business affairs; Provided, however, That assistance in
the franchisee’s promotional activities shall not, in the ab-
sence of assistance in other areas of the franchisee’s
method of operation, constitute significant assistance; or
(ii)(A) A person (hereinafter “franchisee”) offers, sells, or
distributes to any person other than a “franchisor” (as
hereinafter defined), goods, commodities, or services
which are:
(1) Supplied by another person (hereinafter “franchisor”),
or
(2) Supplied by a third person (e.g., a supplier) with
whom the franchisee is directly or indirectly required to
do business by another person (hereinafter “franchisor”);
or
(3) Supplied by a third person (e.g., a supplier) with
whom the franchisee is directly or indirectly advised to
do business by another person (hereinafter “franchisor”)
where such third person is affiliated with the franchisor;
and
(B) The franchisor:
(1) Secures for the franchisee retail outlets or accounts for
said goods, commodities, or services; or
(2) Secures for the franchisee locations or sites for vend-
ing machines, rack displays, or any other product sales
display used by the franchisee in the offering, sale, or dis-
tribution of said goods, commodities, or services; or
(3) Provides to the franchisee the services of a person able
to secure the retail outlets, accounts, sites or locations re-
ferred to in paragraphs (a)(1)(ii)(B) (1) and (2) of this sec-
tion; and
(2) The franchisee is required as a condition of obtaining
or commencing the franchise operation to make a pay-
ment or a commitment to pay to the franchisor, or to a
person affiliated with the franchisor.
(3) Exemptions. (not listed here).
(4) Exclusions. (not listed here).

Franchising in England
The franchising phenomenon is not limited to

the United States. In England, for example, fran-
chising is one of the fastest growing sectors of the
economy. During the most recent reporting year,
the number of franchisees in England rose 17% to
35,200, with yearly turnover reaching 8.9 billion
British pounds. Approximately 317,000 people are
employed in franchising in England, with 29.3%
of all retail trade in England being carried out by
franchised businesses.1

1. Be Your Own Boss and Cut the Risks, Birmingham
Post (09/27/00) p. 24, Philip Williams.
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27. E.g., New York—Gen. Bus. Law, Art. 33, § 681:
3. “Franchise” means a contract or agreement, either ex-
pressed or implied, whether oral or written, between two
or more persons by which:
(a) A franchisee is granted the right to engage in the busi-
ness of offering, selling, or distributing goods or services
under a marketing plan or system prescribed in substan-
tial part by a franchisor, and the franchisee is required to
pay, directly or indirectly, a franchise fee, or 
(b) A franchisee is granted the right to engage in the busi-
ness of offering, selling, or distributing goods or services
substantially associated with the franchisor’s trademark,
service mark, trade name, logotype, advertising, or other
commercial symbol designating the franchisor or its affili-
ate, and the franchisee is required to pay, directly or indi-
rectly, a franchise fee. A franchise under this article shall
not include any agreement, contract, or franchise subject
to the provisions of article eleven-B of this chapter or sec-
tion one hundred ninety-nine of this chapter, or any
agreement or contract for the sale of motor fuel.

28. New York—Gen. Bus. Law, Art. 33, § 683(1).

29. New York—Gen. Bus. Law, Art. 33, § 681(12).

30. E.g., New York (a minimum of seven days prior to use)—
13 N.Y.C.R.R. § 200.09.

31. E.g., New York (annually)—13 N.Y.C.R.R. § 200.08; Mary-
land (quarterly)—Code of Md. Regulations, additional
Title 02, Subtitle 02, Chap. 8, § .02.02.08.14.

32. 16 C.F.R. § 436.1(g).

33. E.g., New York (the earlier of (a) the first personal meet-
ing with the franchisee to discuss the franchise or (b) ten
business days before the franchisee signs any binding
agreements or pays any money)—13 N.Y.C.R.R. §
200.4(c).

34. See Walters v. Ramada Franchise Systems, Inc., 2000 Tex.
App. LEXIS 5673 (Court of Appeals of Texas, Fifth Dis-
trict, Dallas August 24, 2000) in which a franchisor was
denied summary judgment because it retained some con-
trol over the franchisee’s operations.

New York Lawyer’s Deskbook, Second Edition
Written and edited by leading prac-

titioners, the New York Lawyer’s Desk-
book consists of 23 chapters, each cover-
ing a different area of practice. Each
chapter is intended as a starting point
for new practitioners or for practition-
ers who may not have previously en-
countered a particular subject area.

New attorneys will benefit from the
clear, basic review of the necessary
steps involved in handling a particular
transaction or in understanding a par-
ticular subject area. By focusing on the
handling of basic transactions, the Desk-
book fills the gap between sketchy out-
lines, which are of little help to the
novice attorney, and the voluminous
reference sources, which very often are
difficult to understand.

Practitioners who are familiar with a
subject area will benefit from the nu-
merous “Practice Guides” and from
using the Deskbook as a refresher to re-
inforce their own methods of practice.

The second edition of the New York
Lawyer’s Deskbook, which incorporates
the 2000 Supplement, has been ex-
panded into a two-volume set. It up-
dates the original text, including a com-
prehensive estate planning update; new
chapters on zoning and land use and
commercial real estate; and coverage of
Kendra’s Law, electronic filing, amend-
ments to the ethics rules, Mandatory
Continuing Legal Education rules, ex-
ternal appeals of health plan treatment
denials, and the signature line require-
ment for court documents, among
others.
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Client Protection Funds Serve
Noble and Pragmatic Needs

BY FREDERICK MILLER

But there are other reasons why our
profession needs client protection
funds. One is that existential thing
called “trust.” When Governor Hugh
L. Carey approved the legislative bill
that created New York’s client protec-
tion fund, then called the Clients’ Se-
curity Fund, his approval message
contained the observation, “The legal
profession depends upon the trust of
clients.” That’s not something from a
fortune cookie. Trust is absolutely es-
sential to our system of dispute resolu-
tion.

Try to imagine how that system
could operate without trust. Yes,
clients have to trust their lawyers, but
lawyers have to trust their clients. And
lawyers have to trust one another.
Likewise, lawyers must trust judges,
and judges must trust the lawyers who
appear before them. It’s an infinite
chain of trust. Consider the result if
distrust permeated our law offices and
our courtrooms. Without trust, afford-
able legal transactions would be im-
possible. Our system of dispute resolu-
tion would grind to a halt.

Professional self-interest, then, jus-
tifies the judicial supervision of client
protection programs. And we cannot
overlook the relationship between
these programs and another major
concern of the Conference of Chief Jus-
tices: How can lawyers and judges
promote public trust and confidence in
the American system of justice? The
American Bar Association’s Model
Rules for Client Protection Funds pro-
vides one answer: “The purpose of the
Lawyer’s Fund for Client Protection is
to promote public confidence in the
administration of justice and the in-
tegrity of the legal profession by reim-
bursing losses caused by the dishonest
conduct of lawyers.”

Twenty-five years ago, I doubt that
the nation’s chief justices, or anyone
else for that matter, gave much
thought to law client protection funds.
State courts protected legal consumers
by disciplining errant lawyers. But
there was an evolution underway and,
and after lawyer discipline, there
emerged the dual challenges of pro-
tecting clients from a lawyer’s mal-
practice and the misuse of their money
by theft and embezzlement.

Our notions of client protection
evolve still. Newcomers include
lawyers with alcohol and drug prob-
lems, and the resolution of disputes
over legal fees. That’s only the short
list. Before long we’ll be faced with a
host of cyberspace issues in profes-
sionalism. It’s no coincidence that
these challenges emerged contempora-
neously with the consumer protection
movement in the United States.
Lawyers may not think of their clients
as consumers, but they are and this
particular movement, thanks largely to
lawyers, is a permanent feature of the
landscape.

A client protection fund serves sev-
eral purposes in a state’s justice sys-
tem; some noble and others pragmatic.
The nobility is expressed in our profes-
sion’s classic empathy with widows
and orphans, the biblical representa-
tion of that part of the human condi-
tion that we call vulnerability. This em-
pathy for the widows and orphans in
our communities is part of our moral
and cultural heritage, and probably
our DNA. And it should not be a sur-
prise that widows and orphans are the
clientele of our protection funds; not
literally, perhaps, but surely in their
vulnerability to a lawyer’s breach of
trust.
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POINT OF
VIEW

Good news it is that the chief jus-
tices of the United States have
committed their high courts to

the survival and revitalization of law
client protection funds. That commit-
ment is expressed in the Conference of
Chief Justices’ “Action Plan for Lawyer
Conduct and Professionalism (January
1999),” and the plan’s operational and
structural standards for these lawyer-
financed programs to protect legal con-
sumers.

Law client protection funds are one
of the best kept secrets of the legal pro-
fession, except in a handful of states.
From a national perspective, a huge
number are little more than public-re-
lations gimmicks. Witness the National
Law Journal’s recent survey of protec-
tion funds nationwide. The headline of
its special report captures its unhappy
conclusion: “An Empty Promise.” In
state after state, protection funds are
failing in their mission to protect
clients and escrow beneficiaries from
dishonest conduct in the practice of
law.

I helped administer the New York
Lawyers Fund for Client Protection
from its beginning in 1982. During
those 18 years, the Lawyers Fund—ac-
tually the lawyers of New York State—
restored more than $85 million to vic-
tims of lawyer dishonesty. The Empire
State has 175,000 licensed attorneys.
Each active practitioner is assessed $50
annually to support the fund, which
provides $300,000 in coverage for each
eligible loss. More than 95% of all vic-
tims receive 100% reimbursement for
their losses. The fund exists because of
the pioneering efforts of the New York
State Bar Association, which had one
of the earliest client reimbursement
programs in the United States.



Last October, Chief Justice Thomas
Zlaket of Arizona spoke to a gathering
of lawyers in Scottsdale. It was a frank
sermon, even for a Sunday. The chief
justice warned: “So long as people
have a bad impression of lawyers and
the legal profession, I don’t think
we’ve got a chance of significantly ele-
vating public trust and confidence in
the American justice system.” It can’t
get plainer than that. It’s downright
discouraging that so many judicial and
bar leaders seem unaware that client
protection funds are wonderful vehi-
cles for refreshing public trust and con-
fidence in our institutions of justice.
What could impress more favorably
than lawyers opening their pockets to
widows and orphans?

Professional self-interest is served
further by a benefit that most lawyers
seldom think about: a law client pro-
tection fund, administered by the pro-
fession, is far superior to mandatory
commercial insurance schemes. It’s no
exaggeration that mandatory bonding
of lawyer escrow accounts would put
lawyer licensing, as a practical matter,
into the hands of the insurance indus-
try. But it’s a gross distortion of profes-
sional responsibility to consider a
client protection fund as some sort of
bar association charity. A protection
fund is no more a charity, to my mind,
than is a malpractice carrier, or a crime
victims’ fund, or the surety of a court-
appointed fiduciary. Reimbursement
or restitution of a client’s loss should
not be a “matter of grace” for the most
influential profession in American so-
ciety. The correct label is financial re-
sponsibility.

The National Law Journal’s survey of
client protection funds documents that
the most effective client protection pro-
grams in the United States are those
that operate under the watchful eye of
a state’s high court. One problem with
the bar association model is the under-
standable reluctance of elected bar
leaders to publicly discuss dishonesty
in the practice of law. There are also the
financial implications in inviting
claims to a fund that may be barely sol-

vent. In a state like that, a protection
fund has all the allure of Pandora’s
Box.

The Chief Justices’ “Action Plan”
articulates six basic standards for client
protection funds, the first of which has
been realized: all 50 states and the Dis-
trict of Columbia now have client pro-
tection funds. That was a 30-year ef-
fort.

The plan’s second standard requires
that a protection fund “substantially
reimburse losses resulting from dis-
honest conduct in the practice of law.”
What’s substantial reimbursement?
Let me suggest a minimum standard: a
client protection fund should reim-
burse fully 90% of all eligible victims.
That’s a plain and realistic goal. In
New York, for example, the median
client loss has never exceeded $15,000.
Reimbursing losses like that should
bankrupt no client protection fund or
state bar association.

The plan’s third standard requires
that each protection fund be financed
by a mandatory assessment on
lawyers. The amount of that assess-
ment, per capita, ultimately depends
upon the fund’s reimbursement poli-
cies and will vary, of course, from state
to state. But an annual assessment of
$50 per lawyer—less than a dollar a
week—will produce a fund that every-
one can brag about.

It is important that the legal profes-
sion provide the funding. That creates
the incentive to support efforts to re-
duce client losses and claims. An effec-
tive client protection fund is not a cash
register. It’s more of a watchdog to
identify weaknesses in statutes and
procedures, which provide opportuni-
ties for dishonest lawyers to abuse the
trust of clients.

The plan’s fourth standard requires
that the fund’s assets be designated as
a trust. This is essential to the fund’s
integrity as an institution of justice. If
its assets can be raided to finance other
programs, the fund’s fiduciaries can-
not be truly independent in their deci-
sion-making obligations. The same is
true of the fund’s revenue stream. It

must be certain and reliable, with re-
serves adequate to deal with the un-
predictable. In too many states, reim-
bursement awards are based on the
fund’s revenues, and not on the merits
of the claims. That’s rationing justice.

The fifth standard requires that a
fund be managed by a board of
trustees composed of lawyers and lay
persons. Since 1982, the board of
trustees in New York has consisted of
five lawyers and two members who
are not lawyers. One was an insurance
company executive, another a banker,
and the third is a newspaper publisher.
There is simply one word, which de-
scribes their role: indispensable.

Without exception, every lawyer
describes service on a fund’s board of
trustees as the most rewarding affilia-
tion in a professional career. That op-
portunity should be spread around.
Trustees should serve staggered terms
of office, with an orderly cycle of re-
placements so that the fund’s institu-
tional memory is preserved. And in the
interests of accountability, it would be
helpful indeed if a member of the court
served as a liaison to the fund. 

The plan’s final standard requires
the fund to publicize its existence and
its activities. In several of the United
States, fund administrators are actu-
ally prohibited from publicly dis-
cussing their funds. Bar leaders do not
want to admit there’s an occasional
bad apple in the barrel, nor do they
want to encourage claims to a finan-
cially shaky fund. The unfortunate re-
sult is that these protection funds are
known only to bar insiders.

I cannot emphasize too much the
importance of consumer education.
We did a lot of that in New York: pub-
lic service announcements; escrow ac-
counting programs for lawyers; con-
sumer protection brochures for the
public; frequent press releases about
the fund’s activities; radio and televi-
sion interviews; and the creation and
maintenance of a network with the
media statewide. There was never a
press release or interview that did not
highlight the integrity and compassion
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of our bar. These efforts paid off: Reim-
bursement claims to the fund have de-
creased nearly 50% since 1997, and the
current number of pending claims is
the lowest in 16 years. This didn’t hap-
pen by chance. 

The issue remaining is how our na-
tion’s high courts should implement
these five standards. Let me suggest
that each high court commission a
straightforward analysis of the struc-
ture, procedures, and finances of its ex-
isting state fund, using the standards
in the “Action Plan” as a yardstick,
and the ABA’s Model Rules for protec-
tion funds. This analysis will involve
some arithmetic, but it’s simple math:
the actual amount of lawyer theft in
your state; the revenue that would be
needed to reimburse fully 90% of the
victims; the operating expenses of the
fund; the annual per capita lawyer as-
sessment to pay these costs; and an ap-

21st century, the only reason we have
lawyers and judges and courts is to
protect people and their rights.

I think I could have sold him on the
idea. Chief Judge Breitel appreciated,
better than anyone I’ve ever met, the
near-magical powers of a high court
and a chief judge to get things done
that ought to be done, and to keep
them going. Persistence had a lot to do
with it.

FREDERICK MILLER is counsel to the
National Client Protection Organiza-
tion, Inc., a nonprofit educational or-
ganization that provides pro bono sup-
port to law client protection funds.
He is special counsel to the Albany
law firm of Chamberlain, Kaufman &
Jones. He served as executive director
and counsel to the New York Lawyers
Fund 1982-2000.

propriate reserve to meet unpre-
dictable client losses. 

As a young lawyer, I had the good
fortune to work with a giant of a chief
judge in the reorganization of author-
ity for court management in the Em-
pire State, judicial discipline, and the
selection of judges of our Court of Ap-
peals. Had I the gift of foresight, I
would have suggested to Chief Judge
Charles D. Breitel that he create an Of-
fice of Public Trust to support pro-
grams like a law client protection fund,
an alcohol and substance abuse pro-
gram for lawyers and judges, malprac-
tice protection, the qualification and
appointment of court-appointed fidu-
ciaries, and consumer education pro-
jects to help New Yorkers maneuver
through our maze of courts and laws.
It would be a mini think tank, if you
will, to promote public confidence that
despite the complexity of life in the
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When Federal Civil Practice was
first released, its stated aim was
to ‘‘make the vast and complex
subject of federal practice com-
prehensible to every practicing
attorney.” That it is one of the
most successful reference texts
ever published by the New York
State Bar Association is evidence
that the goal of this book has
been accomplished.

Written by more than 30 of
New York State’s leading practi-
tioners, judges and law profes-
sors, and designed as a text of
first reference, Federal Civil Prac-
tice is an invaluable guide for
new or inexperienced federal
court practitioners, who may find

the multi-volume treatises on this
topic inaccessible as sources of in-
formation for quick reference. The
more experienced practitioner will
benefit from the practical advice
and strategies discussed by some of
the leading federal court practition-
ers in New York State.

Each chapter of Federal Civil Prac-
tice provides the reader with an
overview of the topics presented,
practical advice and a clear exposi-
tion of legal principles. ‘‘How to do
it’’ checklists and sample forms are
contained in many chapters. A thor-
ough index and references to fur-
ther legal authority greatly increase
the utility of this book.

The 2000 cumulative supplement
to Federal Civil Practice provides
practitioners with an analysis of the
various statutory and rules
changes, case citation updates and
additional exhibits and forms.
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“not infrequently, a lawyer who has
done a really terrible job . . . wins the
case.” Accordingly, in the sections
preceding the edited transcript of
each argument, the authors provide a
commentary explaining the reasons
why they believe it was effective. In
so doing, they lay out some guidance
on the tasks that must be accom-
plished to make an effective closing
argument

To illustrate, the authors point out
that at the end of World War II, there
was far from unanimous agreement
that the Nazi leaders should be ac-
corded a trial. Indeed, the Churchill
government advocated that sum-
mary execution was the “preferable
course.” However, the four victorious
powers, the United States, France,
Great Britain, and the Soviet Union,
eventually decided that trials were
necessary to re-establish the rule of
law in Germany. Because the goal
was to develop respect for the courts,
these trials could not be mere show
trials. As a result, there were 216 days
of trial time, with 80 witnesses testi-
fying in person, 143 witnesses testify-
ing by interrogatories, and 4,000
pages of documentary evidence. With
the world watching, Justice Robert
Jackson, who had taken a leave of ab-
sence from the U.S. Supreme Court to
act as the lead prosecutor at Nurem-
berg, had the job of distilling this
mountain of evidence and dealing
with the 23 defendants’ various at-
tempts to shift the blame. Against this
unique backdrop, the authors point
out that Jackson had to accomplish
four tasks in his closing argument
that prosecutors must accomplish
even in more mundane cases:

[First,] he had to take the vast
scope of the Nazi’s atrocities and
give it a contextual framework in
order to allow the jury [i.e., the
panel of judges] to deal with the
sheer enormity of the deeds. Next,
he had to strike a clear and com-
pelling theme . . . . Third, he had to
clear the trial of the peripheral ma-
terial brought by the defense, and

keep the jurors focused on the sig-
nificant facts and relevant issues.
Finally, Jackson had to organize the
evidence to assist the jurors in
dealing with the huge amount of
evidence that was introduced.

The transcript that follows lets the
reader see how Jackson fulfilled those
tasks.

Donald Re’s argument for the de-
fense in the trial of automaker John
Delorean for narcotics smuggling
provides a lesson on how a defense
attorney can use a closing argument
to overcome a seemingly insur-
mountable body of evidence. The
prosecution had videotapes and eye-
witness testimony implicating De-
lorean in a purported drug deal. The
prosecution could also show motive
because Delorean desperately needed
cash to save the sports car company
he had founded in a blaze of public-
ity. Because the alleged drug deal was
actually a government sting opera-
tion, however, “Re put the FBI and
DEA on trial,” arguing that the gov-
ernment agents had entrapped his fa-
mous client in “a blind quest for fame
and glory.” But Re also realized that
simply calling the government names
would not be enough. Because the
prosecution was asking the jurors to
look at the totality of the circum-
stances, “Re went back to the begin-
ning and painstakingly analyzed
every contact, every meeting, and to
the extent possible, explained it away
by putting it into a context more fa-
vorable to Delorean.” The transcript
reveals just what a Herculean task
this was, but it paid off with a prompt
acquittal.

The book also demonstrates that
the effectiveness of a closing argu-
ment depends heavily on its delivery.
This is shown most clearly and albeit
unintentionally by the two closing ar-
guments of Clarence Darrow in-
cluded in the book; one in his own
defense to charges of bribing jurors in
1911, the other in defense of con-
fessed murderers Nathan Leopold
and Richard Loeb in 1924. Although
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Ladies and Gentlemen of the Jury,
by Michael S. Leif, H. Mitchell
Caldwell, and Ben Bycel, pub-

lished by Simon & Schuster, New
York, N.Y., 400 pages, $15.00. Re-
viewed by Richard H. Wagner.

The subtitle of this book, “Greatest
Closing Arguments in Modern Law,”
provokes the question: What makes a
closing argument great? The authors
do not provide a direct reply, but they
attempt to answer this question by
providing examples from famous tri-
als including the Nuremberg War
Crimes Trial, the Silkwood case, the
Manson trial, the Chicago Seven trial,
and six others.

While the authors offer commen-
tary on the arguments, they have no
political agenda. As a result, both
prosecutors and defense lawyers, lib-
erals and conservatives, get equal
play. The book leaves readers free to
formulate their own conclusions
about the art of making arguments
without having to penetrate a politi-
cal glaze. 

As evidenced by the fact that the
authors have included no examples
of great oration done in a losing
cause, the first requirement for deem-
ing an argument great that can be dis-
tilled from this book is that it was for
the winning side. This is only fair, as
every lawyer that makes a closing ar-
gument is doing so on behalf of a
client and, from the client’s perspec-
tive, the only argument that can be
called great is one that is effective in
achieving the client’s desired result.

However, the mere fact that the
client prevailed does not mean that
the attorney did a great job. As Justice
Antonin Scalia has observed, because
cases are decided on their merits,

LAWYER’S
BOOKSHELF



the former was to a jury and the latter
to a judge, there is little difference in
style. Both speeches reportedly left
the courtrooms in tears and both
achieved the results Darrow was
seeking. Neither speech lends itself to
the printed page, however. Divorced
from the voice of the speaker, the
reader is left to wade through pages
of what appears to be rambling emo-
tional rhetoric, dubious logic, long-
winded discussions of seemingly ir-
relevant points, and personal attacks
on the prosecutors.

This is not to say that each of the
arguments presented has the enter-
tainment value of an evening of read-
ing deposition transcripts. Some of
the arguments, such as Justice Jack-
son’s closing at Nuremberg and Vin-
cent Bugliosi’s in Manson, are quite
absorbing. In addition, because the
arguments are from trials that
achieved some notoriety and many
are by well-known advocates, they
hold the reader’s attention much
more than if the authors had selected
examples of closing arguments from
obscure patent cases.

In sum, while the authors do not
define in so many words what makes
a great closing argument, there is
much to be learned from the exam-
ples of the art of advocacy that they
have assembled. Reading such good
examples of the art enhances one’s
ability to develop arguments whether
before a jury, an appellate panel, or in
a brief. 

Richard H. Wagner, senior litigation
counsel in the Verizon Legal Depart-
ment in New York City, practices ap-
pellate and commercial litigation.

The Greatest Player Who Never
Lived: A Golf Story, by J. Michael
Veron, published by Sleeping Bear
Press, 2000, 286 pages, $22.95. Re-
viewed by Robert D. Lang.

Many novels are now being writ-
ten about lawyers and their practic-
ing of law. Books about golfers and

and clear Stedman’s name. That ef-
fort leads to a hearing in federal court
in New Jersey on an application for
an injunction to prevent a public ex-
hibit about Stedman that includes the
summer associate’s “proof” identify-
ing the true murderer. Without giving
away the end of the story, I will sim-
ply say that there are several twists
and turns along the way, including
the application of the federal rules of
evidence.

The book will makes for an enjoy-
able read for lawyers while we pa-
tiently wait for the golf course to re-
open this spring.

Robert D. Lang, a member of the firm
of D’Amato & Lynch in New York
City, wrote the “Lawsuits on the
Links” article in July-August 2000
issue of the Journal.

their practicing of golf are also very
much in vogue. In his first novel, J.
Michael Veron, himself a lawyer and
golfer, combines the two themes—
law and golf—to write a compelling
page-turner novel entitled, “The
Greatest Player Who Never Lived.”
Think John Grisham meets Bagger
Vance and you get the general idea.

The novel concerns a law student
who accepts a summer associate posi-
tion at an Atlanta law firm. Far from
receiving a plum assignment, he is
“asked” to review the dusty legal
files that belonged to golfing great
Bobby Jones, who practiced law with
the firm after he retired from tourna-
ment golf at the height of his golfing
career. Not wishing to complain to
the managing partner about his less
than exciting assignment (which
might not bode well for his receiving
an offer from the firm), the summer
associate dutifully reviews the old
files. In the course of the review, he
stumbles across an exchange of corre-
spondence between Bobby Jones and
Beau Stedman, an outstanding young
golfer of undeniable talent. 

Poised to challenge Jones for golf-
ing greatness in the 1920s, Beau Sted-
man is instead abruptly forced to give
up golf and flee the jurisdiction
under the cloud of a murder investi-
gation in which Stedman is accused
of the crime. In the years that pass,
Bobby Jones, acting sometimes as
Stedman’s lawyer but more often as
his friend, arranges a number of
money challenge matches between
Stedman (playing under an assumed
name) and such golfing greats as
Walter Haig, Gene Sarzen, Sam Snead
and the King himself, Arnold Palmer,
both to allow Stedman to make a liv-
ing and to continue Stedman’s love of
the game.

Intrigued by the story of Stedman
and his relationship with Jones, the
summer associate eventually takes
steps to both bring the story of Beau
Stedman to the attention of the gen-
eral public and to solve the murder
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the evidence he sent, his argument
should prevail.

On another subject, Mr. Brickwedde
added his vote for the salutation “Dear
Gentle People,” in response to the
March-April 2000 “Language Tips,” in
which readers were asked to suggest
acceptable substitutes to replace gen-
der-based salutations. Although some
respondents favored “Dear Gentle
People,” others objected on the ground
that addressees were seldom “dear”
and hardly ever “gentle.” Most respon-
dents favored “Greetings,” despite my
concern that the word would evoke
unpleasant reminders of World War II
draft-board letters.

Questions: A Rochester reader has
sent several questions about grammar:
(1) when to use ’s as the possessive
form and when it should be s’, (2) the
use of may versus might, and (3) the
placement of commas and periods fol-
lowing titles.

Answer: To clarify question (1), the
reader used the phrase, “Judge
Williams’/Judge Williams’s order,”
and added that the New York Times
prefers the second spelling. 

The Times is correct in using “Judge
Williams’s order,” but would be
equally correct in using “Judge
Williams’ order.” Either construction is
proper; the choice depends on whether
one pronounces the final ’s or not. I
prefer “Judge Williams’ order” be-
cause I do not pronounce the phrase as
“Judge Williamses order.”

Typically, in one-syllable possessive
nouns that end in the s or z sound, the
’s ending is added (and pronounced);
for example, “the boss’s request,”
“James’s horse.” For a complete analy-
sis of possessive endings, see my Effec-
tive Legal Writing, Fifth Edition, Foun-
dation Press, pages 49-51. This subject
seems to trouble many readers, judg-
ing by the number of letters I receive
on the subject.

Question (2): Whether to choose
may or might in the sentence, “I will
send a copy of this draft to Joe, who
may/might change it.” The reader
added that he merely wishes to alert

his client to the possibility that the data
could change.

Answer: Both “may” and “might”
are grammatically correct in the con-
struction the Rochester correspondent
submitted. But “might” is preferable
because it avoids the ambiguity of
“may.” The reason is that the word
“may” can mean either permission or
possibility, and “might”, in this sen-
tence, means only possibility. 

Consider the following statement:
“Students may conform to the dress
code,” in which the reader cannot tell
whether (1) students are permitted to
conform to the dress code (permission)
or (2) students will perhaps choose to
conform to the dress code (possibility).
In addition, in a negative statement,
may can mean “prohibit.” “Students
may not use the halls after school
hours” can mean either that students
are not permitted to use the halls after
school hours, or that possibly students
will not do so. 

Question (3): Where do the opening
quotation marks belong in the sen-
tence: I appeared on “The Riddle
Show,” when that is the title of the pro-
gram referred to?

Answer: The opening quotation
marks belong before “The” because
that word is part of the program’s title.
If the program were titled “Riddle
Show,” the sentence would be punctu-
ated: I appeared on the “Riddle Show.”

Thanks to all correspondents for
their helpful questions.

Gertrude Block is the writing special-
ist and a lecturer emeritus at Holland
Law Center, University of Florida,
Gainesville, FL 32611, and a consul-
tant on language matters. She is the
author of Effective Legal Writing, fifth
edition (Foundation Press, July 1999),
and co-author of Judicial Opinion
Writing Manual (West Group for
ABA, 1991). 

The author welcomes the submission
of questions to be answered in this
column. Readers who do not object to
their names being mentioned should
state so in their letters. E-mail:
Block@law.ufl.edu
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Question: New York Attorney
Richard J. Brickwedde has sent
an interesting question about

the meaning of a statute that reads: “It
shall be unlawful for any person to dis-
tribute, sell, offer for sale or use . . . (a)
Any pesticide which has not been reg-
istered pursuant to the provisions of
this article . . .”

Mr. Brickwedde wrote that his firm
is engaged in a debate over whether
the words “has not been registered”
mean that the pesticide must have
been registered in the past or whether
it must be currently registered. That is,
whether it is unlawful for anyone to
distribute (etc.) any pesticide that has
not been registered in the past, or
whether present registration of the
pesticide is required. 

Answer: To untangle the language,
the reader must realize that the two
negatives cancel each other out. If it is
“unlawful to distribute” anything that
“has not been registered” (in the past),
it is therefore lawful to distribute any-
thing that has been registered in the
past. No language that I have seen in
the material that Mr. Brickwedde pro-
vided changes that meaning.

The double negative (“unlawful”
and “has not been registered”) is the
culprit. When one uses more than one
negative to express an idea, confusion
or ambiguity results. To avoid either
problem, state negative ideas affirma-
tively whenever possible. 

Mr. Brickwedde wrote that he be-
lieves that once the pesticide “has been
registered” in the past, it is lawful to
sell it. His opponents argue that the
language of the statute requires that
the pesticide be currently registered. I
wrote Mr. Brickwedde that, based on
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