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C
“

ticing bar and the judiciary on the
an’t we do something to stop
other.” In a thoughtful article in The
law schools from turning out so
Notre Dame Law Review, Rakes
many new lawyers? We have
quoted Judge Harry Edwards, writenough lawyers already.” Sound faing in the Michigan Law Review, who
miliar? Whenever bar association offisaid: “I fear that our law schools and
cers sit down with members of the
law firms are moving in opposite dipracticing bar to discuss their issues
rections . . . while the schools are
of concern, this question inevitably
moving towards pure theory, the
comes up. The question is a legitifirms are moving toward pure commate one, because the competitive
merce, and the middle ground—ethpressure of the growing attorney
ical practice—has been deserted by
population contributes to the diffiboth.” The mission of the conclave
culty many attorneys have in mainparalleled the recommendation of
taining a comfortable standard of livthe MacCrate Report: to foster
ing. On the other hand, the answer is
greater cooperation between the
not a simple one, mainly because law
practicing bar and the faculty and
schools and the practicing bar have
administration of law schools in the
entirely different goals and differing
development of lawyers.
responsibilities to society.
In the years since, 20 states have
For some time now, we have been
held similar conclaves, all aimed at
meeting on a regular basis with the
improving the relationship between
deans of New York’s 15 law schools
lawyers in the academy and lawyers
and have explored the problem of
in private practice and fostering the
law school admissions and graduation levels, as well as many other is- PAUL MICHAEL HASSETT cooperation in the administration of
legal education.
sues of common interest. The responsibility of the bar in the education of
And just about a year ago, the Nalawyers has a long history in the
tional Conference of Bar Presidents,
United States. In the earliest days, adthe National Association of Bar Execmission to the bar was acquired
utives, the National Conference of
through apprenticeship with a pracBar Foundations and the Deans’
ticing lawyer, and it was not until early last century that
Workshop of the Section of Legal Education and Adlegal education became the exclusive province of the
missions to the Bar gathered during the American Bar
American law schools. Despite the shift to the academy,
Association’s Mid-Year Meeting in Dallas, Texas. More
the bar remained interested and influential in the
than 500 bar leaders and law school deans participated
process and, of course, the American Bar Association
in a conference entitled “A National Dialogue on the
provides the sole accrediting process for law schools in
Legal Education Continuum” and produced 10 separate
the United States.
workshops, each focused on a topic which collectively
tackled the major issues involving the profession and
The last decade has seen several significant events in
legal education. The purpose of the program was to prothis relationship, beginning with the 1992 report of the
vide a national forum for bar association leaders and
American Bar Association Task Force on Law Schools
deans to discuss their respective roles in teaching comand the Profession entitled “Legal Education and Propetence, professional skills and the values of the profesfessional Development—an Educational Continuum,”
sion, and to generate a sustainable action plan for workcommonly referred to as the MacCrate Report after the
ing together for the future education of lawyers. It was
chair of the task force, Robert MacCrate, former presithe expectation of that conference that bar leaders and
dent of our Association and of the ABA. The report
deans would explore avenues reassuring commitment
urged a “shared responsibility” on behalf of the legal
to an advancement of those goals.
academy and the practicing bar to foster the professional development of lawyers and law students. Also
At a joint luncheon of the NCBP, NABE and NCBF after
in 1992, William R. Rakes, then President of the Virginia
the workshops, Robert MacCrate was the principal
State Bar, convened a Conclave on the Education of
speaker. The pride in his voice was evident as he said:
Lawyers in Virginia. Rakes organized the conclave in response to what he called “a growing disjunction bePaul Michael Hassett can be reached at 1500 Liberty
Building, Buffalo, N.Y. 14202.
tween the legal academy on the one hand and the prac-

PRESIDENT’S
MESSAGE

How Many Lawyers
Should Society
Have?

Journal | February 2001

5

PRESIDENT’S MESSAGE
How rewarding it is to find, in the year 2000, law deans
in their workshops grappling with the latest issues to
confront the profession relating to multidisciplinary
practice, and to find this joint assembly engaged in a
national dialogue on the legal education continuum
that the task force defined in the summer of 1992.

The luncheon concluded with the suggestion that state
delegations to the program consider appropriate follow-up conferences to continue the dialogue.
Last November, the New York State Judicial Institute
on Professionalism in the Law and our Association cooperated in a program entitled “A Convocation on the
Face of the Profession,” held at the Court of Appeals
and at the Bar Center in Albany. Over the two days of
the convocation, we discussed the profile of college
graduates accepted to law school, the socialization of
law students into the profession, and graduation and
employment of students as members of the bar. The
convocation ended with break-out sessions where the
individual participants had an opportunity to share
their views with panelists on these important issues.
As a part of the opening session of the convocation, I
was privileged to have the opportunity to address all of
the participants in the beautiful courtroom of the Court
of Appeals. I used the opportunity to discuss the very
thoughtful keynote address of John Sexton, dean of the
New York University School of Law, at a program sponsored by the ABA Section on Legal Education and Admissions to the Bar during the ABA Annual Meeting last
Summer in London. The program was entitled “Out of
the Box—Thinking About the Training of Lawyers in the
Next Millennium.” Dean Sexton’s insightful and
provocative address questioned whether the American
model of a three-year postgraduate legal education can
long survive in the 21st Century. After recounting the
challenges to the continuation of this model, Dean Sexton concluded that the traditional American law school
education not only can, but must survive. He said
[t]he United States is a society based on law and forged
by lawyers. The law is our great arbiter, the principal
means by which we have been able to knit one nation
out of a people whose chief characteristic always has
been diversity. And, just as the law has been a principal
means for founding, defining, preserving, reforming,
and democratizing a united America, our lawyers have
been charged with setting the nation’s values. The role
of the lawyer is that of a fiduciary for and conscience of
the civil realm—for if lawyers do not play that role, nobody will.

All of these events, beginning with the appointment
of the ABA Task Force a decade ago, have contributed
greatly to the dialogue between the practicing bar and
legal educators about the course of American legal education. I am confident that this dialogue will continue
6

here in New York State, and if we accept John Sexton’s
provocative challenge that American lawyers have been
charged with setting the nation’s values and must continue to function as the “conscience of the civil realm,”
then this discussion must certainly continue. I am hopeful that the process can be institutionalized and that instead of meeting with law school deans on an occasional
basis, we will engage in continuing study of the major
issues of the legal education process and meet on a predictable basis to share the results of those studies. I hope
that our Association will have a major role in convening
and continuing that discourse.
As I said earlier, whether we have too many lawyers
is a complicated issue. Law schools do not have any responsibility for regulating the number of people who
wish to attend law school and the practicing bar has no
influence on whether universities continue to respond
to that demand. Doug O’Brien, a longtime member and
former chair of our Public Relations Committee and a
radio journalist in New York City and lecturer on various professionalism topics, suggests the answer in these
words:
It is arguable there are too many attorneys, that is too
many people willing to represent others. It’s quite possible the marketplace doesn’t need any more of those. I
submit, however, there is no such thing as too many
lawyers. How is it possible to have too many people
who know how the world works? How can we have
too many people who can deal with the civics of the
day? Are there too many people who think clearly and
rationally? Is it possible to have too many circumspect
people? And how can there be too many people to look
to for guidance and leadership?

Maybe those of us who have been privileged to be
the beneficiaries of a law school education ought to be
willing to share it with others, even if it does mean some
more competition in the marketplace.

Moving?
Let Us Know . . .
If you change the address where you receive your
NYSBA mailings, be sure to let us know so you can
stay informed. Send change of address and/or phone
number to:

Records Department
New York State Bar Association
One Elk Street
Albany, NY 12207

518-463-3200
e-mail: mis@nysba.org
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EDITOR’S
MAILBOX
Point of View
The Point of View column by Justice
Priscilla Hall of Kings County
Supreme Court in the November-December 2000 issue of the Journal invites
a different point of view from a 30year prosecutor—if for no other reason than for the sake of “diversity.”
Cutting right to the chase, a lawyer or
judge worth his or her salt must embody a scholarly knowledge of, and
respect for, objective legal principles
and a personal discipline to apply
those principles with clinical neutrality. There is a profound lesson to be
drawn from the Statue of Justice. The
Lady is blindfolded. She cannot see
who is in front of her, even his or her
skin pigmentation. Without that blindfold, she could never hold the scales of
justice even.
Justice Hall’s Point of View, adapted
from an address given by her to an
American Bar Association “Town
Meeting on Diversity in the Legal Profession,” states that “white court officers would start to bristle as soon as
[German Moses] . . . walked into the
courtroom.” Conspicuously absent is
any attempt on her part to elucidate
the word, “bristle.” What is notably
present before “white” and “bristle” is
the justice’s own description of Moses.
He was “a defendant on my probation
calendar”—for what crime and conviction and later criminal transgression is undisclosed. The justice here
states that she cannot here remember.
Moses was “sullen, sulking and scowling with a reputation for being difficult.” “He was hostile.” She “despaired of any alternative other than
jail” because she “could not get a
lawyer to represent him continually.”
Contrary to the justice’s assertion,
the law is its own measure of right and
wrong. The legal or logical authorita8

tive nexus between jail if warranted by
a probationer’s conduct and an “alternative other than jail” being thwarted
by his not having a lawyer “to represent him continually” is not explained
by Justice Hall. Her jurisprudence appears to be that of an existentialist. According to her, a “patient” lawyer who
became “exasperated also” persuaded
her to have Moses psychiatrically examined “to determine whether he had
some organic problem that was causing his bad attitude”—one may assume it to be the type of bad attitude
associated with bristling by civilized
persons. “All,” in the unelucidated
view of Justice Hall, “assumed that
German Moses was unintelligent, unlettered and uneducable.” Yet the psychiatric report—if Moses’s patient
lawyer assessed it correctly—showed
Moses as being “probably the smartest
person in the courtroom.”
Overlooked in Justice Hall’s Point of
View was the examination’s original
purpose. It was not to find out how
smart Moses was, albeit being so smart
it could fairly be argued that Moses’s
madness had method to it. Although
the smartest person in the courtroom,
Moses, according to Justice Hall,
“could not figure out how to negotiate
in a racist society.” She saw him “differently than others saw him” because
she knew “how it feels to be invisible”
and “could visualize” Moses.
She should read Henry Thoreau.
Most men, as visualized by Thoreau,
lead lives of quiet desperation. One
born as one of six whose father was
born one of thirteen and who had to
leave school when he was 13 to help
support his family may not appreciate
Justice Hall’s unelucidated conception
of what it means to feel invisible or her
professed ability to visualize others.
Martin Luther King shamed a nation
that was not living out the promise of
its creed by stating that a man must be
judged by the content of his character
and not by the color of his skin. Judges
worthy of their oaths must lead the
way by speech and conduct in saying,
“Amen!” And to his words, the writer

offers those of Justice John Harlan, Sr.
dissenting in Plessy v. Ferguson: “[I]n
the view of the Constitution, in the eye
of the law, there is in this country no
superior, dominant, ruling class of citizens. There is no caste here. Our Constitution is color-blind, and neither
knows nor tolerates classes among citizens. In respect of civil rights, all citizens are equal before the law. The
humblest is the peer of the most powerful. The law regards man as man, and
takes no account of his surroundings or of
his color when his civil rights as guaranteed by the supreme law of the land
are involved.” Plessy v. Ferguson, 163
U.S. 537, 559 (1896) (Emphasis added).
Starting out in the Bronx District Attorney’s Office under Burton B.
Roberts, every day of this writer’s 30
years as a prosecutor—so far as God’s
wisdom factored through his human
imperfection would give him the light
to see it—was lived by Justice Harlan’s
message, not by poisonous and ignorant thinking to the contrary dressed
up in semantic flapdoodle.
Lawrence N. Gray
Kings Park, N.Y.

Fifty-Year Retrospective
For we old-timers (50 or more years
as lawyers), your January edition impressively combines nostalgia with
mind-expanding data about specific,
important changes in fundamentals.
Over the past half-century, not only
has New York law evolved in major
ways but also the practice of law has
been substantially transformed.
Question: Does society in general
and clients in particular in the year
2001 have more respect for New York
law—and hold New York lawyers in
higher regard than 50 years ago? The
profession must set the goal that the
answer 50 years from now is a loud,
clear, enthusiastic YES.
George W. Nordham
Member of the N.Y. Bar
Winter Springs, Fla.
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Court Facilities Renewal

N

ew York State is in the midst of a $3.5 billion capital construction program, the
largest court construction program in the nation outside of the federal court system.
The New York State Judiciary Law makes local governments responsible for providing and maintaining court facilities. That means that in New York there are 117 local
governments—57 counties and 60 cities—that provide courthouses for the operation of
the Unified Court System.
In 1987, reacting to a statewide crisis in court facilities, the Legislature enacted the
Court Facilities Act. The act reaffirmed the principle that providing and maintaining
court facilities was a local responsibility, but, for the first time, it mandated a capital
planning process to assist local governments in meeting that responsibility, provided for
technical assistance from the Office of Court Administration and the State Dormitory
Authority, and established a program of state financial aid to local governments.
The results of the Court Facilities Act are becoming visible throughout the state as the
long process of arranging for new and remodeled courthouses bears fruit. Although
much remains to be done, many local governments have already completed their capital plans. In many other localities, significant progress is being made.
The photographs on the cover and following pages illustrate some of the progress
that has been made in the past decade and provide architects’ renderings of some major
projects now underway.
Ronald Younkins
Director of court facilities management,
and executive assistant to Justice Ann Pfau,
deputy chief administrative judge

On the cover (clockwise from top left):
The building now used by the Norwich City Court is a converted railroad depot. This
project is an example of the “adaptive use” effort that has characterized several projects
as state and local governments have found new uses for vacant buildings by converting
them into much-needed court facilities. The “new” Rensselaer County Family Court featured in the November 1999 issue of the Journal was established in the “old” Rensselaer
County Jail, and the Red Hook Community Center, featured in the June 2000 issue of the
Journal, is housed in a renovated parochial school in Brooklyn. New city courts in Glen
Cover and Hornell are housed in converted banks.
Across the state, new court complexes such as the Wyoming County facility shown
on the cover have replaced buildings that were outdated, crowded and dilapidated. Similar complexes have been built in Washington County (see page 17) and in Wayne and
Genesee counties.
Many new courthouses erected as part of the program have been honored with
awards from the American Institute of Architects. Among those that have received these
awards is the Ithaca City Courthouse designed by the firm of Perkins Eastman.
The architect’s model of the Erie County Family Courthouse provides a preview of a
facility that is nearly completed and will open later this year. The facility will also house
the county’s Department of Probation.
The Broome County Courthouse in Binghamton is an example of how improvements
in Family Court facilities have been among the major success stories in the Court Facilities Program. The new courthouse replaced a facility that was regarded as one of the two
worst in the state.
12
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▼

Before For more than 60 years, the Beacon City
Court, housed on the second floor of the building
directly over the police department, lacked such
basic amenities as a waiting room and chambers.

▼

▼
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After The new Beacon City Courthouse opened in 1996.

High-rise Justice The Kings County
Supreme Criminal/Family Courthouse—
set for a groundbreaking this year—will
house 74 courtrooms in a 33-story building,
making it one of the largest courthouses
ever to be built.

13

▼

▼

Justice for Families Pictured at right
is the new Dutchess County Family
Court building. Like the Broome
County facility shown on the
cover, it replaced a facility that was
regarded as being among the worst
in the state.

Breaking Ground On January 23, 2001, a
groundbreaking ceremony was held for the
annex to the Westchester County Courthouse.
This aerial view is a composite photo showing
the existing high-rise courthouse at right and an
artist’s rendition of the annex (in box). Later this
year, a groundbreaking will be held for a new
courthouse in the adjoining county of Putnam.

▼

14

Cohalan Complex One of the first major
new court complexes completed after enactment of the Court Facilities Act was the
Cohalan Court Complex in Central Islip,
Long Island, which opened in 1992.
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▼

Public Safety Centers In many communities
throughout the state, new public safety centers
have been built, such as the Geneva City Courthouse. They provide a home both for the courts
and the local police department.

▼

▼
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Out of the Basement The 11story Bronx Housing Courthouse opened in 1997, allowing
the court to leave dismal and
crowded quarters in the basement of the Bronx County
Courthouse.

Queens Family Courthouse In late 2001, the new
Queens Family Courthouse will open, replacing
cramped and inadequate space for the Family
Court and related agencies.

15

Historic Courthouses Reclaimed Many historic
courthouses, such as the Seneca County Courthouse, have been saved, some with partial funding available through the State Historic Preservation bond program. They have then been
renovated to meet the needs of today’s courts.
Livingston, St. Lawrence and Putnam Counties
are among the other localities to restore historic
courthouses. The restoration of the historic
Schoharie County Courthouse will be completed
later this year.

16

▼

▼

▼

The New York City Plan The 11courtroom addition to the Queens
Criminal Courthouse, completed in
1995, was the first major court
project completed in New York City
in 20 years.

Expansion Space A major addition to the Rockland County Courthouse will open later this year.
Another major new facility in the Ninth Judicial
District, the Orange County Courthouse, will
also open later this year.
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▼

▼
Queens Civil Court Before the new Queens Civil
Courthouse opened in 1998, lawyers and litigants
had no place to meet in the courthouse and were
forced to conference in fast-food restaurants in
the neighborhood.

▼
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“Superblock” Construction on the 47-courtroom
Bronx Criminal Court Complex—nicknamed the
“Superblock”—will begin this year.

Justice Complexes Shown here is the new justice
complex, in Washington County that replaced
old facilities no longer capable of handling the
county’s needs. Similar complexes have been
built in Wyoming County (shown on the cover)
and in Wayne and Genesee Counties.

17

Expanded Enforcement Options
For Orders of Protection Provide
Powerful Reply to Domestic Violence
BY MARJORY D. FIELDS

P

ublic awareness of domestic violence has increased during the past several years. This heightened awareness has had an impact on legislators,
the judiciary and legal practitioners. Domestic Relations
Law § 240 has been amended to include domestic violence as a factor in adjudicating custody and visitation
rights.
In an effort to control domestic violence, the New
York State Legislature has made it possible to pursue orders of protection in three courts with concurrent jurisdiction: criminal courts, the Supreme Court and the
Family Court. Orders of protection (OP) and temporary
orders of protection (TOP) are among the most powerful orders that can be issued by any court. It is therefore
critical for attorneys to understand the procedures for
obtaining and enforcing them.
This article provides a guide to applications for enhanced or modified OP and TOP provisions, and for
civil contempt findings when the orders have been violated.
References in this article to “enforcement motions”
include all of these forms of relief, as well as motions
brought on by an order to show cause. Some citations
are to the Family Court Law because it provides for the
procedures and remedies described, which by analogy
are applied in Supreme Court. Family Court Act provisions are appropriate for Supreme Court proceedings,
because the Supreme Court has all the powers of the
Family Court, and the legislative intent is the same for
OP and TOP in all courts.1 The official court forms for
Supreme Court warrants of arrest, OP and TOP are provided as illustrations on pages 27-31.
The primary focus here is on the civil remedies. Simultaneous criminal prosecution for any crime defined
in the Penal Law is likely also. A violation of a civil OP
or TOP may be prosecuted as the crime of criminal contempt, a class E or class D felony.2 In addition, criminal
charges may be brought under the new stalking laws,3
and for burglary, assault, menacing and endangering
the welfare of a child, or for any other underlying crime
or violation under the Penal Law. Many of the enforcement motions will be made following an arrest based on

18

an allegation of violation of OP or TOP because of the
mandatory arrest provisions of the Criminal Procedure
Law.4 Thus, enforcement motions will become more
common, and require prompt hearings because restrained parties may be in custody.

Immediate Access to Court
Since enactment of 1999 N.Y. Laws, Chapter 606,5 the
Supreme Court must act on original applications for
TOPs and OPs and enforcement motions within the
same time frames imposed in Family Court. Thus,
Supreme Court must file enforcement motions without
delay on the same day such person first appears at
court, and a hearing shall be held on the same day or the
next day that the court is open.6
An OP usually provides that the restrained party not
harass, menace, recklessly endanger, assault or attempt
to assault the petitioner, and refrain from committing a
family offense. The order may exclude a party from the
marital home, and it may direct that the restrained party
stay away from the protected party and child, their
workplaces, schools, child care locations, and any other
specific locations designated by the court.
In an opinion that provides a primer on appropriate
provisions for OP, the Appellate Division, First Department, ruled in 1999 that it is error for the trial court to

MARJORY D. FIELDS was appointed to
New York City Family Court in 1986
and has been assigned to the matrimonial complex in Supreme Court, New
York County, since June 1999. Before
being appointed to the bench, Justice
Fields practiced matrimonial law for
15 years at Brooklyn Legal Services
Corp. She is a graduate of City College of New York and received her J.D. degree from New
York University Law School.
She thanks Ilana Gruebel, Esq., for organizational
comments and Janet Fink, Esq., for research and comments on the federal gun removal and interstate enforcement provisions.
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grant an OP but fail to restore the victim to the family
three years.”12 The Appellate Division emphasized the
7
home and exclude the offender from that home. The
differences in the evidence admissible at the disposiAppellate Division stated that “the court should not
tional hearing from the fact-finding hearing. “A broader
base its decision solely on the fact that one party has
standard of admissibility of evidence is available on the
found another place to stay and the other has not. A vicdispositional hearing than at the fact-finding hearing,
tim of the outrageous and life-threatening sort of abuse
and evidence may be admitted as long as it is ‘material
set forth in this matter cannot
and relevant’ (FCA § 834), inbe held hostage to the pocluding hearsay and other
An OP usually provides that
tential homelessness of her
evidence otherwise incomabuser, who created the intolpetent.”13
the restrained party not harass,
erable situation in the first inWhen the evidence in a
menace, recklessly endanger,
stance.”8
hearing or trial in Supreme
Emphasizing the trial
Court establishes that the OP
assault or attempt to assault
court’s power to exclude an
is needed for the duration of
the petitioner.
offender from the family
a custody order, counsel may
home, the Appellate Division
request that the court constated,
sider that evidence when it
There is no logical rationale to limit the power of the
frames the terms of the OP. The OP may contain a procourt by prohibiting it from excluding a resident
vision that a party may enter the residence at a specified
abusive spouse merely because the victim of the
time to remove specified personal belongings.14 The
abuse has been forced by her abuser to flee their
order may direct that the police keep the peace while
common home. Such a holding would reward the
this is done. It must specify the date and time that the reworst abusers, i.e., those whose behavior was so vistrained party may remove the personal property. This
olent or threatening that it forced their family members to leave home, with automatic possession of the
will give the police specific information so that they
home, and would obviously frustrate the intent of
may enforce the order.
the statutory scheme, which seeks to protect, not
Only items listed in the order may be removed. The
punish the victims of domestic violence. 9
list therefore must be detailed and complete. For examThe Appellate Division held that the trial court must
ple, a party could be permitted to take his or her clothdecide the issue of possession of the family home even
ing, books, legal documents, video or music tapes, comwhen this relief would be available in another proceedpact disks, a specific television set, compact disk player,
ing.
tape player, stereo tuner, computer disks and CDs, comClearly, recourse to a divorce proceeding was of little
puter, printer, woodworking or electrical tools, child’s
or no use to petitioner. Not only would she not be entoys, child’s clothing and child’s furniture (if that party
titled to counsel in a divorce proceeding, but the
commencement of a new action would cause further
is taking the child out of the home). The police or sherdelay, during which time petitioner would remain
iff’s officers will allow removal of those items, and no
excluded from her home by the threat of violence.10
others.
The order may require the parties to observe any
Dispositional Hearings
other
conditions deemed necessary to further the purIn addition, the Appellate Division rejected the reposes of the OP.15 A modified or initial OP may extend
spondents’ argument that a dispositional hearing was
for the duration of an order of custody based on a findnot necessary because
ing that an OP is necessary to effectuate the related cusrespondents ceased harassing petitioner when ortody order or that there was a violation of a prior OP.16
dered to do so in the original TOP. We can hardly require evidence of continuing harassment to be a condition to an order of exclusion in a situation where
the respondents, who were found to have committed
harassment, remain in the home while their victim
has been forced to flee, thereby eliminating both their
motivation and opportunity to further abuse her.11

The Appellate Division also held that the trial court
“erred in failing to hold a dispositional hearing to consider the issues of whether the OP should have included
a provision excluding the respondents from the marital
apartment and whether it should have extended for
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Firearms Surrender and License Revocation
Upon making an initial TOP or OP, or at the time an
allegation of a violation of any OP or TOP is filed in any
court, or after the court finds a willful violation of a TOP
or OP, the court “shall”:
• revoke a respondent’s firearms license,
• order a respondent ineligible for such a license,
• order a respondent to surrender his firearms, or
• suspend a respondent’s firearms license,

19

Court Guidance on Standards for Orders
Valuable guidance on orders of protection has been
provided in a Court of Appeals case decided in December, People v. Wood.1
The court held that a prosecution for criminal contempt in the first degree was barred when it was
based on violation of an order of protection issued by
the City Court after the Family Court had found the
defendant guilty of contempt for violating a Family
Court order of protection based on the same acts. The
court applied the test enunciated by the U.S. Supreme
Court in Blockburger v. United States,2 that “where the
same act or transaction constitutes a violation of two
distinct statutory provisions, the test to be applied to
determine whether there are two offenses or only one
is whether each provision requires proof of an additional fact which the other does not.”3
This double jeopardy problem could arise again if
a complainant has orders of protection with identical
provisions from several courts effective in a single
time period. In those circumstances, a single act or series of acts would violate the orders of protection from
more than one court. Thus, as in Wood, “it would be
impossible for defendant to be guilty of first degree
criminal contempt for violating the City Court order
of protection without concomitantly being guilty of
contempt for violating the Family Court order of protection.”4 The Court of Appeals held also, “That the
People sought to prove a violation of a City Court
order and not a Family Court order does not, under
these circumstances, alter the double jeopardy analysis
under Blockburger.”5 [Emphasis added.] “The People
cannot circumvent the double jeopardy bar simply by
seeking to prosecute the criminal action for violation
of another court order based on the same conduct
. . . The invocation of double jeopardy considerations in this case . . . recognizes that these orders of
protection had one and the same purpose.”6
The holding in Wood, however, does not bar a prosecution for a crime other than criminal contempt after
a Family Court contempt finding and penalty of incarceration. The Court of Appeals did not disturb the

Fourth Department affirmance of that portion of the
judgment of conviction for aggravated harassment in
the second degree under Penal Law § 240.30(2).7 The
Court of Appeals made that clear: “The application of
the Blockburger test in this case is unusual in that two
successive contempt prosecutions are involved, rather
than prosecutions for contempt and an underlying
substantive offense (see, United States v. Dixon, 509
U.S. 688).”8 Thus, a subsequent criminal prosecution
for assault, arson, criminal trespass, and false imprisonment, for example, would not violate the defendant’s right to be protected against double jeopardy
arising from the same incident that was the basis of a
Family Court disposition of a new order of protection
with broader terms than the order which was violated, or a finding of aggravated circumstances as the
basis for a three-year order.9
Furthermore, the holding in Wood does not bar
Family Court from making a new order of protection
with expanded terms regarding custody and visitation and exclusion from the family home based on a
finding of violation of an order of protection after a
criminal conviction or acquittal. Family Court may act
to provide civil injunctive relief and protect children:
these terms are not multiple punishments for the same
act. The analogy would be to a tort action for damages
after the disposition of a criminal prosecution for the
same act. If there were a conviction, the plaintiff could
have summary judgment on the liability issue, and a
trial on the damages. If there were an acquittal, the
plaintiff would have the opportunity to prove liability
by a preponderance of the evidence.
As the Court of Appeals stated in Wood, “The Double Jeopardy Clause ‘protects only against the imposition of multiple criminal punishments for the same offense.’”10 The Court of Appeals concluded its decision
in Wood by stating that “parallel court proceedings in
different venues,” are permitted when the relief is different.11
Marjory D. Fields

1.

8.
9.

2.
3.
4.
5.
6.
7.
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People v. Wood, 2000 N.Y. LEXIS 3893 (December 21,
2000) at 10. Both orders of protection in Wood directed defendant to have “no contact whatsoever”
with complainant. People v. Wood, 260 A.D.2d 102,
104, 698 N.Y.S.2d 122 (4th Dep’t 1999).
284 U.S. 299, 304 (1932).
Id.
People v. Wood, 2000 N.Y. LEXIS 3893 at 8.
Id. at 9.
Id. at 10–11.
Id. at 3; People v. Wood, 260 A.D.2d 102, 110, 698
N.Y.S.2d 122 (4th Dep’t 1999).

Id. at 7.
Family Court Act § 827. Expanded terms may require
the restrained party to stay away from the protected
party, exclude the restrained party from the family
home, prohibit the restrained party from contacting the
protected party by any means, award custody of children to the protected party, and deny the restrained
party visits with children. Family Court Act §§ 846,
846-a.
10. People v. Wood, 2000 N.Y. LEXIS 3893 at 5.
11. Id. at 11.
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when the conduct that led to the issuance of the initial
TOP or OP, or which is the basis of the finding of a willful violation of a TOP or OP, involved
(i) a serious physical injury, as defined in Penal Law
§10.00,
(ii) the use or threatened use of a deadly weapon or
dangerous instrument as defined in Penal Law
§10.00 (12), (13), or
(iii) behavior constituting any violent felony offense as
defined Penal Law § 70.02, or
(iv) behavior constituting any stalking offense as defined in Penal Law §§ 120.45 through 120.60.17
The court has the discretion to revoke a respondent’s
firearms license, order a respondent ineligible for such a
license, order a respondent to surrender his firearms, or
suspend a respondent’s firearms license when there is a
substantial risk that a respondent may use or threaten to
use a firearm unlawfully against the person for whose
protection the TOP or OP is issued.18
The order to surrender firearms must specify where
and when the firearms shall be surrendered, must describe the firearms, and must direct the authority receiving the firearms to notify the court of the surrender
immediately.19 The court is required to notify the
Statewide Registry of Orders of Protection and Warrants
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of Arrest (“Statewide Registry”) of all firearms revocation, suspension, ineligibility, or surrender orders.20 A
party may challenge the order revoking the firearms license, and is entitled to a hearing within 14 days of the
challenge.21

Federal Gun Control Act
The Federal Gun Control Act22 prohibits possessing,
dealing in, and transporting enumerated firearms and
ammunition by a restrained party for the duration of
qualified TOPs and OPs that were issued after the restrained party had actual notice of the hearing and opportunity to be heard. A TOP or OP is a “qualifying
order” prohibiting possession of firearms and ammunition under the Federal Gun Control Act when it:
• includes a specific finding that the person subject to
the order represents a credible threat to the physical
safety of a family member, or
• prohibits threats of force, or use of force, or attempted use of force against a family member.
The prohibitions do not apply to prevent official use
of firearms and ammunition by military and law enforcement personnel in the line of duty (“official-use exception”).23 This exception does not apply to persons
convicted of committing a federal or state misdemeanor
or felony, as described below.24

21

The “Lautenberg Amendment” to the Federal Gun
Enforcement Procedures
Control Act25 further prohibits possessing, dealing in,
An OP and TOP may be enforced when the reand transporting enumerated firearms and ammunition
strained party has actual notice of the order.30 Actual noby any person convicted of committing a federal or state
tice is deemed to have been received when the remisdemeanor or felony that satisfies the following critestrained party was in court at the time the order was
ria:
made, even if that party leaves the court without taking
• An element of the misdemeanor must include use or
a copy of the order.31 The official OP form has a space for
attempted use of physical force or threatened use of a
the restrained party’s signature. A signed acknowledgdeadly weapon.
ment of the order by the restrained party is proof of receipt and notice of the order.
• The defendant must have been represented by counsel and tried by a jury, or have waived both counsel and
When an OP or TOP is issued on default, the court
a jury trial.
will send the order to the police or sheriff’s department
• The defendant must be
Actual notice is deemed to have
for service on the restrained
(1) a current or former spouse
party in accordance the
of the victim, (2) a parent or
been received when the restrained
DRL.32 The officer must file
guardian of the victim, (3) a
party was in court at the time
proof of service with the
person with whom the victim
court, and notify the
has a child in common, (4) a
the order was made.
Statewide Registry that serperson who is cohabiting or
vice was effected.33 The clerk
has cohabited with the vicof court notifies the Statewide Registry when any court
tim, or (5) a person in a relationship with the victim that
issues an OP or TOP.34
is similar to a family relationship.26 The court must state
In the alternative, the protected party may arrange
its specific findings as the basis for revoking a responfor
service by personal delivery pursuant to CPLR
dent’s firearms license and ordering surrender of
35
27
The affidavit of service must be filed with the
§
308(1).
firearms and ammunition.
court, and a request made that the clerk of court notify
Full Faith and Credit for Out-of-State
the Statewide Registry that service was effected.36 Both
Orders
methods are sufficient predicates for enforcement proEvery jurisdiction in the United States is required to
ceedings. When the OP or TOP cannot be served by perenforce the TOPs and OPs issued by other jurisdictions
sonal delivery, after “reasonable efforts,” the court may
when those orders were made in compliance with specorder substituted service.37
28
ified procedural requirements. A TOP and OP still in
Contents of Moving Papers
effect is presumed enforceable (entitled to full faith and
When civil contempt remedies are requested, the
credit) when the issuing court had personal jurisdiction
moving
papers must include the statutory warning lanof the restrained party and the subject matter, and the
guage:
restrained party was given either notice and an opportunity to be heard, or notice of an ex parte order and an
The summons shall include on its face, printed or typewritten in a size equal to at least eight point bold type,
opportunity to be heard within a short time.
a notice warning the respondent that a failure to appear
A mutual OP may be enforced when the following
in court may result in immediate arrest, and that, after
procedural conditions are satisfied:
an appearance in court, a finding that the respondent
• A cross or counter petition, complaint or other pleadwillfully failed to obey the order may result in commiting supporting the request for the OP was filed by the
ment to jail for a term not to exceed six months, for contempt of court. The notice shall also advise the responparty seeking enforcement, and was served on the redent of the right to counsel, and the right to assigned
strained party, who was given an opportunity to be
counsel, if indigent.38
heard; and
• The court made specific findings that the person
A violation of an OP and TOP motion may be filed
seeking enforcement was entitled to an OP.
without an arrest, or immediately after an arrest. The
These provisions have been incorporated into New
enforcement application may proceed the same way an
York law, along with provisions authorizing entry of
initial OP application is made.
out-of-state TOPs and OPs in the Statewide Registry
The protected party must include the following in his
without fee, and authorizing prosecution and mandaor her affidavit in support of contempt or expansion of
tory arrest for violations of out-of-state orders.29
the provisions of the order:

22
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• notice to the restrained party of the order for which
enforcement is sought (a copy of the order should be attached to the motion papers);
• when and how service was effected (or a statement
that the restrained party was present in court when the
order was issued);
• specific provisions violated;
• date, nature and place of each violation;
• the course of conduct that violates the order (commencement date, duration and places of such conduct).

Service of Enforcement Motions
Contempt applications must be served by personal
delivery to the restrained party.39 Other enforcement
motions may be served by mail. If the restrained party
is evading personal delivery of the moving papers in an
enforcement proceeding, upon a showing of reasonable
efforts at personal delivery, the court may order substituted service in accordance with CPLR § 308(2), (3), (4),
or (5).40 Counsel should devise a method of service most
likely to give actual notice of the enforcement proceedings, and present the court with sufficient facts to establish this by affidavit of the movant and affirmation of
counsel.41
The police must serve the enforcement motion papers along with any new TOP, if the court issues a TOP
when the enforcement motion is made.42 The police will
usually serve the enforcement motion papers, or to keep
the peace, accompany anyone serving the moving papers, even if a TOP is not issued.43

Arrest Warrants
Arrest is the alternative jurisdictional basis for contempt and enforcement motions. The Supreme Court
may issue a warrant of arrest for the restrained person
after a motion alleging a violation of an OP or TOP is
filed by the clerk.44 The court may issue a warrant of arrest in lieu of service of the motion papers with a return
date.45 A violation proceeding may be considered an aggravating circumstance which requires immediate arrest of the respondent as set forth in the provisions of
the FCA.46
A warrant should be issued when the summons (motion papers) cannot be served; or the restrained party
has failed to obey the summons (appear on the return
date); or the restrained party is likely to leave the jurisdiction; or a summons, in the court’s opinion, would be
ineffectual; or the safety of the petitioner (protected
party) is endangered; or the safety of a child is endangered; or aggravating circumstances exist.47
The party requesting a warrant of arrest should establish these elements by brief testimony of the protected party or a police officer, or an affidavit establishing attempts to effect personal delivery of the papers by
the police or a process server.
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Arrest Without a Warrant
An order of protection is authority for arrest of a person alleged to have violated its terms.48 An order of protection is analogous to a warrant. It is a court order that
the protected adult and child require police protection.49
Arrest is mandatory when a police officer has probable cause to believe that an OP or TOP of which the accused has actual knowledge, and which directs the accused to stay away from the person protected by the
order, was violated or the accused commits a “family offense” in violation of the order.50 This provision applies
to OPs entered pursuant to the DRL, the FCA or the
CPL.51
When a violation of an OP or TOP is alleged, mandatory arrest applies, even though the complainant requests that an arrest not be made. In addition, police authority to arrest based on probable cause remains in
effect after the mandatory arrest provisions sunset.52 Police officers are directed not to discourage complainants
from filing complaints.53
Although arrest is mandatory, the police retain the
authority to issue an appearance ticket to a respondent
accused of committing a misdemeanor or class E
felony.54 Many police and sheriff’s departments, including the New York City Police Department, prohibit appearance tickets in family offense cases.55 The New York
City Police Department Patrol Guide directs police officers to make arrest in all cases in which there is probable cause to believe that there was a violation of an OP,
even when the victim expressly requests that an arrest
not be made.56
Various police and sheriff’s departments have established local procedures for family offense matters.
Counsel and clerks of court should request copies of
these procedures so that they are familiar with local
practices—such as arrest policies, designated domestic
violence officers, or transportation to a place of safety.57
Default Proceedings Upon proof of service, when
the restrained party defaults in appearing on the return
day, the court may expand the OP provisions, hold a
party in contempt and issue a warrant of arrest.58 All the
relief except an order of commitment will be available
upon proof of substituted service.59

Initial Procedures on Enforcement Motions
The FCA provides that when a motion or a petition
alleging a violation of an OP is filed, the court may either retain the matter to determine all the violation issues in a contempt proceeding or retain the matter, treating the allegations as new family offenses, if the moving
party so requests.60
Alternatively, the court may “transfer” the alleged violations which are criminal conduct to the district attorney “for [criminal] prosecution pursuant to” FCA § 813,
23

session, after an arrest for a violation of OP or TOP, or
and retain the remaining, non-criminal allegations to
on a warrant of arrest issued by Supreme Court.69
determine them in a contempt proceeding, or “transfer”
(Supreme Court is in session Monday through Friday,
the entire matter to a criminal court, pursuant to FCA
9:00 a.m. to 5:00 p.m.) Local criminal courts are empow§ 813.61 The district attorney, of course, retains “proseered to order the commitment of the arrested person, fix
cutorial discretion” to decline to prosecute any matter.62
bail, or release the arrested person on his or her own
The Supreme Court may make a new TOP with adrecognizance.70 The criminal court may make the matter
ditional provisions and issue a warrant of arrest based
returnable in the Supreme Court, in addition to schedupon good cause (which is established through a brief
uling further criminal provoir dire of the protected
63
ceedings.71 The criminal
party or other testimony).
The arrested party may be
court may not modify a
The warrant requires the re72
strained party to be brought committed to custody of the sheriff Supreme Court TOP or OP.
before the Supreme Court
Bail
during court hours. When or local corrections commissioner
A person who has been arthe Supreme Court is not in "until such time as bail is posted."
rested may be released by the
session, the respondent will
“desk officer in charge at a
be arraigned in the local
police station” on paying cash bail for his or her appearcriminal court and held for production in Supreme
ance before the Supreme Court the next morning, when
Court the next court day.64
the highest charge is a misdemeanor or a class E
The Supreme Court may issue a new TOP, and a warfelony.73 This is known as a “Desk Appearance Ticket”
rant of arrest when it transfers the entire matter to a
or “DAT,” or an “Appearance Ticket.” It is no longer
criminal court. The TOP, however, must have a terminaused in domestic violence cases pursuant to the New
tion date to be valid. This date can be set based on the
York City Police Department regulations.74 Police delikely arraignment date in a criminal court. A criminal
partments or sheriff’s offices outside New York City
court may then continue the Supreme Court’s TOP, or
may issue DATs depending on their local policies.
enter its own TOP and set a termination date consistent
After a motion has been made in Supreme Court, the
with its calendars.65
court
may require an arrested party to post bail in acA protected party may both file a motion alleging a
cordance
with the CPL and the FCA.75
violation of a Supreme Court OP in the Supreme Court
If a party first appears before the court pursuant to a
and ask the district attorney to file an accusatory instru66
summons,
motion, or order to show cause, or if brought
ment in a criminal court for the same violation. When
before
the
court
pursuant to a warrant, the procedure is
the alleged violation of the OP is an offense or a crime
the
same.
The
arrested
party may be committed to cusunder the Penal Law, then the alleged violation of OP
tody
of
the
sheriff
or
local corrections commissioner
may be heard in a contempt of court proceeding in the
“until
such
time
as
bail
is posted.”76
Supreme Court, as well as forming the basis of criminal
Bail is mandatory when the highest charge is a miscontempt prosecution pursuant to Penal Law § 215.50,
77
The court must hold another hearing
demeanor.
215.51 or 215.52, and the other relevant sections of the
67
within
120
hours
(or within 144 hours, if the time falls
Penal Law in a criminal court.
on
Saturday,
Sunday
or legal holiday) after the commitViolations of OPs or TOPs may be acts which do not
ment
of
a
party
to
determine
“whether sufficient cause
constitute crimes or offenses under the Penal Law. For
exists to keep the respondent in custody,” when responexample, an OP or TOP may prohibit a party from being
dent fails to post bail.78
in the family home under the influence of alcohol or
When a party is arrested for any violation of a TOP
shouting at family members in the home. These are not
or
OP,
which is a felony,79 a Supreme Court justice may
offenses, but they are sufficient for a civil contempt of
release the party, set bail or commit the party without
court proceeding, and a criminal prosecution for consetting bail.80
tempt of court, only.68

Arraignment

Right to Counsel

Once the court has personal jurisdiction over the restrained party in a violation of OP or TOP proceeding,
the following procedures are required.
Arraignment is before a Supreme Court justice, or a
local criminal court when the Supreme Court is not in

The court must inform both the moving party and
the respondent on an enforcement motion, if indigent,
that they have a statutory right to court-appointed
counsel in family offense proceedings by analogy to
FCA § 262(a)(ii) and CPL § 170.10(3).

24
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Counsel must be assigned to the respondent at the
first hearing date on the return of the motion or after arrest (arraignment) when a party is indigent.81 A party
may waive counsel after being informed of his or her
rights in open court.82
Assigned counsel is usually compensated by the locality pursuant to County Law article 18-b. Corporation
counsel or the county attorney may represent the protected party as is the practice in some Family Courts.83
In the alternative, an indigent complainant may have
18-b counsel. Counsel assigned to represent an indigent
party may be compensated by the other party, by court
order, when that party is able to pay counsel fees.84 A
protected party who prevails in violation or OP proceedings and has retained counsel also may recover
counsel fees from the restrained party.85
A guardian ad litem must be appointed to represent
any party under the age of 18.86 In addition, counsel (a
law guardian),87 must be appointed when that party is
the respondent in an enforcement proceeding, or the
guardian ad litem may retain counsel for the infant
party.88

Thus, double jeopardy problems may arise when all
the elements of the criminal offenses charged and the
civil contempt of court allegations are identical, and incarceration is the possible penalty for civil contempt and
the crimes charged.93
Incarceration Penalty Upon a finding that the restrained party violated the terms of an OP or TOP of
which the party had knowledge, the court may commit
the party to jail for up to six months.94 A civil commitment may be served on weekends and overnight with
work-release time. At any time, the court may suspend
the sentence, or revoke the work release and order the
restrained party to serve the balance of the term full
time.95

1.

New York State Constitution art. VI § 7(c); Kagen v. Kagen,
21 N.Y.2d 532, 536-37, 289 N.Y.S.2d 195 (1968).

Remedies for Violation of TOP and OP

2.

N.Y. Penal Law §§ 215.51, 215.52. See infra note 93.

When the Supreme Court finds the restrained party
has willfully violated an OP, the court may make a new
OP, modify an existing OP, revoke or order the forfeiture
of bail, order the restrained party to pay the petitioner’s
counsel fees, find the restrained party in contempt of
court, commit the restrained party to jail for a term not
to exceed six months, fine the restrained party, and revoke the restrained party’s firearms license.89
The Supreme Court is empowered to revoke the restrained party’s license “to carry, possess, repair and
dispose of firearms pursuant to section 400.00 of the
penal law,” and order “immediate surrender and disposal of any firearm” the restrained party possesses,
when the court finds the restrained party committed violent acts “constituting the crimes of menacing, reckless
endangerment, assault or attempted assault.”90
The court may also revoke a restrained party’s
firearms license, order a restrained party ineligible for
such a license, order a restrained party to surrender his
firearms, or suspend a restrained party’s firearms license, on the same basis as if the court were issuing an
initial OP.91
Double Jeopardy Allegations of violation of an OP
or TOP may be the basis of a civil contempt proceeding
in Supreme Court.92 The same allegations may be the
basis of a prosecution for criminal contempt pursuant to
Penal Law §§ 215.51, 215.52, and a prosecution for any
other crime under the Penal Law, such as stalking, assault, burglary and menacing.

Journal | February 2001

Conclusion
The procedures and forms for enforcing OPs and
TOPs in Supreme Court are identical to those in Family
Court. When the DRL is silent, the FCA provides the answers.

3.

Penal Law §§ 120.45, 120.50, 120.55, 120.60).

4.

N.Y. Criminal Procedure Law §§ 140.10(4) (hereinafter
“CPL”).

5.

Codified as N.Y. Domestic Relations Law §§ 240(3), 252(8)
(hereinafter “DRL”).

6.

DRL §§ 240(3), 252(8); N.Y. Family Court Act § 153-c
(hereinafter “FCA”).

7.

VC v. HC, 257 A.D.2d 27, 33, 689 N.Y.S.2d 447 (1st Dep’t
1999).

8.
9.
10.
11.
12.

257 A.D.2d at 34.
Id. at 33.
Id. at 34.
Id. at 36.
Id.

13. Id. at 32.
14. DRL §§ 240(3)(a)(4), 252(1)(d).
15. DRL § 240(3)(a)(7).
16. DRL § 240(1), (3).
17. FCA § 842-a(1)(a),(2)(a), (3)(a); DRL §§ 240(3), 252(9); CPL
§ 530.14(1), (3).
18. DRL §§ 240(3), 252(9); FCA § 842-a(1)(b), (2)(b), (3)(b);
CPL § 530.14(1)(b), (2)(b), (3)(b).
19. FCA § 842-a(5).
20. FCA § 842-a(6).
21. FCA § 842-a(7).
22. 18 U.S.C. § 922 (g)(8).
23. 18 U.S.C. § 925.
24. 18 U.S.C. § 922(g)(9).
25. Id.
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26. Id.

64. DRL § 240(3-b).

27. 18 U.S.C. § 922(g)(8).

65. Id.

28. 18 U.S.C. § 2265.

66. FCA § 115(e); DRL §§ 812(1), 846(b).

29. DRL §§ 240(3)(e), 240(3-c), 252(4), (7); Penal Law
§§ 120.14, 215.51; CPL §§ 140.10, 530.11(5), 530.12(11),
530.14; N.Y. Executive Law § 221-a
(hereinafter “Exec. L.”).

67. Penal Law § 10; DRL § 240(3-b); FCA § 846 (b), (c), 847.
68. Penal Law § 215.51.
69. DRL §§ 252(2-a), 240(3-b). See CPL §§ 530.11(4), 530.12.

30. People v. McCowan, 85 N.Y.2d 985, 629 N.Y.S.2d 163 (1995)
(violation of order of protection dismissed because notice
of terms was inadequate).

70. DRL §§ 240(3-b), 252(2-a).

31. Penal Law §§ 215.51(d), 215.52; People v. Bonner, 256
A.D.2d 1219, 1219-20 (4th Dep’t 1998).

72. Id.

32. DRL § 240(3-a).

73. CPL § 150.30; FCA § 155-a.

33. Exec. L. § 221-a.

74. Patrol Guide, “Procedure No. 208-36,” & 22, p.10.

34. Exec. L. § 221-a(3).

75. CPL § 530.11(4), 530.12(9); FCA §§ 155, 821-a(3), (4).

35. DRL § 240 (3-a).

76. FCA § 821-a(3)(c)(iii).

36. Id.

77. CPL § 530.20(1).

37. See FCA §§ 826(b), 846(c); N.Y. Civil Practice Law and
Rules 308(2), (4), (5) (hereinafter “CPLR”). “Reasonable
efforts” are shown by the affidavit of police or sheriff’s
officers or a civilian stating the efforts to effect personal
delivery.
38. FCA § 846(b); N.Y. Judiciary Law § 756 (hereinafter “Jud.
L.”).
39.
40.
41.
42.
43.
44.
45.
46.
47.
48.
49.

See FCA § 846(c); Jud. L. §§ 751, 761.
FCA § 826(b).
CPLR 308(5).
DRL § 240(3-a); FCA § 153-b(c); Exec. L. § 221-a.
FCA § 153-b(b).
DRL §§ 240(3-b), 252(2-a); FCA §§ 827, 846(d).
FCA §§ 827, 846(d).
Id.
FCA § 827.
CPL § 140.10(4); DRL § 240(3)(b), 252(2); FCA § 168(1).
Sorichetti v. City of New York, 95 Misc. 2d 451, 408 N.Y.S.2d
219 (Sup. Ct., Bronx Co. 1978), aff’d 70 A.D.2d 573, 417
N.Y.S.2d 202 (1st Dep’t 1979).
50. CPL § 140.10(4).
51. DRL §§ 240, 252; FCA articles 4, 5, 6, 8; CPL § 530.12.
(CPL § 140.10(4) “mandatory arrest” for family offenses,
sunsets July 1, 2001).
52. DRL §§ 240(3)(b), 252(2); CPL § 140.10.
53. FCA § 812(3); CPL § 530.11(3), (6).
54. CPL § 150.20; FCA § 155-a.
55. New York City Police Department Patrol Guide, (hereinafter
“Patrol Guide,”) “Procedure No. 208-36,” & 22, p. 10.
56. Patrol Guide, Procedure No. 208-36.
57. FCA § 812(5); CPL § 530.11(6).
58. FCA § 846-a.
59. See FCA § 846(c).
60. FCA §§ 846, 847.
61. FCA § 846(b)(ii).
62. United States v. Wayte, 470 U.S. 598, 607 (1985).
63. FCA § 846(d).
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71. Id.

78. CPL § 180.80.
79. Penal Law §§ 215.51, or 215.52.
80. CPL § 530.20(2).
81. CPL § 170.10(3); CPLR art. 11.
82. FCA § 262 (a)(ii); People v. Kaltenbach, 60 N.Y.2d 797, 469
N.Y.S.2d 685 (1983).
83. FCA § 254(a).
84. FCA § 842(f).
85. Id.
86. CPLR 1201.
87. FCA § 249.
88. CPL § 170.10(3).
89. FCA §§ 846-a, 847; CPL § 530.12(11).
90. DRL § 240(3)(e); FCA § 842-a.
91. FCA § 842-a(3); Federal Gun Control Act 18 U.S.C. §
922(g)(8), (9).
92. Jud. L. § 753.
93. United States v. Dixon, 509 U.S. 688 (1993); People v. Wood,
260 A.D.2d 102, 698 N.Y.S.2d 122 (4th Dep’t 1999) (criminal contempt prosecution violated double jeopardy when
Family Court previously incarcerated the defendant for
willful violation of an order of protection based on the
same conduct; “same elements” test applied, citing
Dixon), aff’d 2000 N.Y. LEXIS 3893 (December 21, 2000);
People v. Arnold, 174 Misc. 2d 585, 664 N.Y.S.2d 1008 (Sup.
Ct., Kings Co. 1997) (Family Court dispositions for violations of orders of protection preclude prosecution for
criminal contempt (Penal Law §§ 215.51, 215.52) on double jeopardy grounds, but not underlying assault, burglary, and child endangerment crimes), cited with approval in both the Court of Appeals and the Appellate
Division decisions in People v. Wood.
94. FCA § 846-a.
95. Id.
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Do Implied Contract Principles
Or Fraud Theories Support Medicaid
Suits Against Community Spouses?
BY MARVIN RACHLIN

W

hen a married man or woman needs care in a
nursing home, the spouse who remains at
home is required to sign a “spousal refusal” if
he or she wishes to retain more than the couple’s home
and other assets up to a maximum of $84,120. Later, this
“community spouse” may be sued by the local Medicaid agency under either implied contract principles or
on the theory that the Debtor and Creditor Law prohibits the fraudulent conveyance of assets.
The validity of both approaches is questionable,
given the way the Medicaid benefit system is now organized in New York and the implications that underlie
the provisions of N.Y. Debtor and Creditor Law §§ 273
and 275.
Once a spousal refusal has been filed with a Medicaid application, the local agency that processes the application authorizes the start of payments to the nursing
home for the institutionalized spouse, but the refusal
provides the community spouse with no protection
from litigation. He or she is liable to become the object
of a lawsuit in which Medicaid contends that any assets
beyond the allowable maximum of $84,120 should be
used to reimburse Medicaid for payments made to the
nursing home.
The target population consists of elderly individuals,
already devastated by having a severely ill spouse and
being separated by that spouse’s institutionalization.
Most have never been the subject of litigation in their
lifetime, but now they are told that the government is
suing them, they are terrified of impoverishment, and
they are forced to pay legal fees to defend themselves.

Recoveries Based on Implied Contract
The theory of implied contract based on Social Services Law § 366(3)(a) (SSL) is the bedrock of the collection efforts by local Medicaid agencies such as the New
York City Human Resources Administration. Statutory,
regulatory and Medicaid application language also appear to support a premise of implied contract.1 As with
any contract issue, however, it is necessary to examine
what obligation each party has agreed to accept or is
statutorily required to perform. The inquiry must also
32

explore the extent to which the parties have performed
what was agreed upon, what is statutorily mandated,
and whether the community spouse has actually agreed
to repay the local Medicaid agency.2
When a local Medicaid agency engages in recovery
litigation, it generally alleges that the implied contract is
between the community spouse and the agency. It then
alleges that the community spouse agreed to repay the
local agency for medical care that it has provided for the
institutional spouse.
For the local Medicaid agency to sue based on an implied contract, it must have a contractual responsibility
to provide and/or pay for the medical care that it is
seeking repayment for from the community spouse. To
assess the viability of the theory, it is necessary to examine the function, responsibility and action of the local
Medicaid agencies to determine whether they have
truly performed a contractual obligation that entitles
them to repayment.

MARVIN RACHLIN, of counsel to the
law firm of Vincent J. Russo & Associates, P.C., of Westbury and Islandia
since 1990, was chief counsel to the
Nassau County Department of Social
Services for more than 20 years. He
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on the National Association of Counties, which was created by the governors of the 50 states
to work on national legislation on issues involving welfare and Medicaid. He drafted New York State legislation
and regulations regarding Medicaid and served on the
New York State Governor’s Task Force for Child Welfare
Reform. He has lectured on elder law subjects before the
National Academy of Elder Law Attorneys (NAELA)
and numerous community and professional organizations. With Vincent J. Russo, he is the co-author of New
York Elder Law Practice published by West Group. A graduate of Brooklyn College, he received his LL.B. from
Brooklyn Law School.
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and assumed the responsibility for all Medicaid payStructure of the Program The legal basis of the
ments.7
Medicaid program is found in Title XIX of the Social Se3
curity Act. The administration of the program, as deFrom that point forward, local Medicaid agencies
fined by federal statutes and regulation, is the responsineither received nor paid any Medicaid bills, nor did
bility of the states,4 although the statutes do permit a
local Medicaid agencies bill the state to be reimbursed
for the non-local share of the expenses. Instead, the state
state to assign administration of the Medicaid program
5
paid the bills and sought reimbursement for 25% of the
to its counties or local Medicaid agencies.
expense from the local Medicaid agencies.
At the inception of the Medicaid program in New
Having relieved the local agencies of their responsiYork in 1966, the state opted for state supervision and
6
bilities
under the Medicaid program, the state then emlocal agency administration. Despite the federal manbarked
on a program to relieve local Medicaid agencies
date for control of Medicaid by a single state agency,
of their fiscal responsibility
New York opted to divide
for the program.8 Although
the responsibility between
To address the basic question of
the plan was to totally elimithe state Health Department
nate the local agency’s fiscal
whether
the
local
agency
can
seek
and the state Department of
responsibility for Medicaid,
Social Services (formerly the
repayment
from
a
community
state fiscal problems interWelfare Department). The
rupted the process, which
Health Department was respouse for Medicaid payments,
was never completed even
sponsible for setting reimit
becomes
necessary
to
revisit
after the fiscal crisis ended.
bursement rates and medical
What was accomplished was
standards for medical instithe theory of implied contract.
the reduction of the local
tutions such as hospitals and
agency’s fiscal responsibility
nursing homes. All other reto
the
state
to
21%
of
the
payment to nursing homes
sponsibilities were left to the Department of Social Serafter the state deducted the 50% reimbursement provices, including the role of supervising the administravided by the federal government. The net responsibility
tion of the Medicaid program by local agencies.
of the local agencies to the state thus dropped to 9% of
The local agencies were given the responsibility to
the total amount paid.9
determine and recertify eligibility and to pay for all
In 1996, the joint administration of the Medicaid proMedicaid services provided to eligible persons. Medical
gram by the New York State Department of Health and
providers, including physicians, hospitals and nursing
the Department of Social Services was ended and the
homes, billed the local agencies for services rendered
program became the sole responsibility of the Departand the local agencies paid those bills, subject to partial
ment of Health.10 Now not only does the Department of
reimbursement from the state. In this context, local
Health establish the Medicaid payment rates, it also reMedicaid agencies were authorized by statute to recoup
ceives the bills and pays the medical providers.
their payments from legally responsible relatives in the
Current Role of the Local Agencies The role of the
community, and this arrangement led to the theory of
local
Medicaid agencies in administering the Medicaid
implied contract.
program is now limited to establishing initial and conChanges in Roles and Responsibilities Initially, the
tinuing Medicaid eligibility for persons within the geolocal Medicaid agency was responsible for 25% of the
graphic borders of the local agency and recording the elmedical bill, although it first paid 100% and was then reigibility information into a state computer system for
imbursed for 75% of the amount by the state. New York
use by the state Department of Health. Any issue or disState, in turn, billed the federal government for 50% of
pute about the correctness of a local agency’s eligibility
the medical bill. Within that structure, it is easy to undetermination is appealed to the Department of Health,
derstand how a theory of implied contract would justify
and the department’s decision is binding on the local
recovery of medical bills paid by the local Medicaid
agency.11
agencies.
To address the basic question of whether the local
Although the statutory framework for recoupment of
Medicaid agency can seek repayment from a commuMedicaid payments by the local Medicaid agencies
nity spouse for Medicaid payments made on behalf of
never changed, the role and responsibility of receiving
an institutional spouse, it now becomes necessary to rebills and paying medical providers for services provisit the theory of implied contract.
vided to Medicaid recipients was dramatically changed.
The local Medicaid agency no longer performs the
The New York State Department of Social Services depayment functions that gave rise to the implied contract
veloped the Medicaid Management Information System
theory. Even the statutory relationship to New York
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viable. The local Medicaid agencies have now paid none
State no longer exists. Because even an implied contract
of the medical bills that are the subject of the proceeding
requires performance prior to a claim, and because reand are now debtors of the state regarding such paypayment actions are brought by local Medicaid agencies
ments. They have no standing as creditors pursuant to
no longer involved in the payment system, there is no
Debtor and Creditor Law § 275, which they often rely on
basis for a recovery, actual or implied. The statutory
when seeking to recover from community spouses who
basis for the implied contract has been removed, leaving
previously executed spousal refusals.
behind only unsupported implied contract theory. If a
community spouse is subject
A first reading of the
to the terms of an implied
statute leaves the impression
The structure of Medicaid is very
contract, that contract is not
that it might be well suited
with the local Medicaid
for Medicaid recoveries. It
different today than it was when
agency, and the local agency
relates to current gifts that
local Medicaid agencies first paid
is not a proper party to enrender an individual unable
force it.
to pay future debts. A closer
the entire nursing home bill
There are several repayanalysis reveals, however,
ment statutes in the Social
that this section has no appliand then were reimbursed for
Services Law. Given the lack
cation to transfers by a com75% of what they paid.
of any connection between
munity spouse.
the agencies and the MedicUnder the applicable fedaid payment system, there is no basis for any repayment
eral law,13 Medicaid recovery actions may be maineffort by the local Medicaid agencies.12
tained only against assets in excess of the Community
The Medicaid repayment actions by local agencies
Spouse Resource Allowance (CSRA). (See the box on page
are based upon an administrative structure that has not
35.) If a community spouse gives away any assets in exexisted for many years. Having lost the ability to make
cess of the CSRA amount, the result is the elimination of
Medicaid payments, local Medicaid agencies also lost
the liability to Medicaid. It cannot be said therefore, that
the ability to recoup those payments.
such transfers will render the individual incapable of
It is time to revisit the existing statutory structure of
paying future debts, because no future Medicaid debts
the role of the local Medicaid agency as a provider of
will occur in the absence of excess resources.
Medicaid services and a creditor of Medicaid recipients
Debtor and Creditor Law § 275 may apply to many
and their responsible relatives, which has been taken for
debtor-creditor situations, but it cannot be applied by
granted for too many years.
the local Medicaid agency against a community spouse
whose gifts lowered the assets total below the CSRA
Fraudulent Conveyance Theories
amount, the point at which assets are exempt from
Any proceeding pursuant to the Debtor and Creditor
claims by Medicaid.
Law is based on the underlying premise that there is a
Debtor and Creditor Law § 273 is equally ineffective
creditor and a debtor. When the current structure of
against community spouses. That section, also relied
Medicaid in New York State is examined, the question
upon by local Medicaid agencies in actions against comthat arises is whether the local Medicaid agency is a
munity spouses, refers to transfers that render the transcreditor authorized to pursue recoveries against a comferor insolvent. Debtor and Creditor Law § 271 defines
munity spouse.
insolvency as a level of assets below what will be reAs indicated above, the structure of Medicaid in New
quired to pay probable liability on existing debts. Unlike
York State is very different today than it is was when
§ 275, § 273 relates only to existing and not to future
local Medicaid agencies first paid the entire nursing
debts. Statutory insolvency is tied directly to the
home bill and then were reimbursed for 75% of what
debtor’s liability. When a community spouse transfers
they paid. At that time, the local Medicaid agency was
assets below the CSRA, the result is the absence of liatruly a creditor, paying the bills on behalf of eligible inbility. Such transfers do not render the community
dividuals, subject to reimbursement by the state. Now,
spouse insolvent according to the statute, and therefore
however, the state pays the bill and seeks reimbursecannot be subject to § 273.
ment for 9% of the amount from the local Medicaid
In the traditional debtor-creditor situation, gifts by
agencies which are now debtors.
the debtor reduce or eliminate the debtor’s ability to
No Standing as Creditor Because the role of the local
pay, but they have no effect on the debtor’s liability to
Medicaid agency has been changed from creditor to
pay, thereby creating a creditor’s right to pursue remedebtor, recovery actions for Medicaid payments made
dies available in the Debtor and Creditor Law. In the
pursuant to the Debtor and Creditor Law are no longer
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Background on Medicaid Rules
The rules that govern financial eligibility for Medicaid assistance in paying nursing home bills are
rooted in provisions of the Medicare Catastrophic
Coverage Act (MCCA) passed by Congress in 1988.
In addition to expanding Medicare to cover some additional services, the act changed the eligibility rules
for Medicaid, recognizing the plight of “community
spouses” who remain at home when a husband or
wife enters a nursing home.
A key element of the changes was the concept of
the Community Spouse Resource Allowance (CSRA),
a level of assets (cash and/or investments) that the
community spouse could hold in addition to the
right to retain the family home. The CSRA was initially set at $60,000, but it now ranges from $74,820 to
$87,000 depending on the couple’s asset level when
the need for nursing home care arose.1 If a couple has
$174,000 or more, the community spouse can retain
the $87,000 maximum. The CSRA continues to be half
when assets are less than $168,240, but after the asset
total reaches $149,640, the CSRA never goes below
$74,820. In addition, the community spouse may receive income of $2,175 per month.
Many community spouses find that the CSRA is
not adequate to provide reasonable financial security.
In the typical instance, a wife may be relying on
$150,000 in assets invested at 4% to provide $6,000 in
yearly income or $500 per month. That $500, together
with perhaps $1,000 in Social Security for her husband and $675 in Social Security payments to her,

leaves her with income of $2,175 a month. But when
her husband dies, she becomes eligible to receive up
to his $1,000 Social Security payment but loses her
own of $675, her total income will drop to $1,500 per
month. If, to qualify her husband for Medicaid, she
reduced her resources to $75,000, she would have
only $250 monthly in interest, and her income thus
would be $1,850 per month while her husband remained alive and $1,250 after his death.
Faced with this type of financial dilemma, the wife
typically turns to the “spousal refusal” process described in the main article and hopes that she will not
be the subject of a Medicaid suit seeking to obtain
$75,000 of the $150,000 that remains in her name.
The MCCA also governs the “transfer penalty”
rules that apply when a Medicaid application is
made.2 For a resident of New York City, for every
$7,517 that the couple has given away, the Medicaid
applicant is ineligible for coverage for one month
starting the first day of the month after the month in
which the gift was made. A gift of $75,170 would
make someone ineligible for institutional Medicaid
for 10 months; but if it was given 10 months ago and
the person was otherwise financially eligible for
Medicaid, coverage could start immediately. Thus a
gift of $75,170 in January would trigger a penalty period that would start February 1 and end November
30. The figure used to compute the penalty period
ranges from $4,837 in the counties surrounding Syracuse to $7,840 in Nassau and Suffolk Counties.3

1.
2.

3.

New York State Administrative Directive 96 ADM-11.
SSL § 366(5)(d).

case of a community spouse, however, transfers reduce
or eliminate the liability to pay, resulting in no right for
the creditor to use the Debtor and Creditor Law, assuming there was any liability previously.
Medicaid Planning as a Right The absolute right to
implement Medicaid planning has been clearly established by appellate courts in New York State. In In re
John XX,14 the Appellate Division stated that “current
law rewards prudent Medicaid planning” and rejected
Medicaid’s argument that Medicaid planning transfers
were fraudulent. In In re Shah,15 the Court of Appeals
stated that an individual has the absolute right to give
assets away for any reason or for no reason. The ab-

Journal | February 2001

See New York Elder Law Practice § 8:44. There are
also periodic bulletins issued by the state Department
of Health.

solute right to transfer assets to implement Medicaid
planning has been guaranteed to individuals with capacity and on behalf of individuals lacking capacity.
There is thus no basis in statute, regulation or judicial
decision that would limit or deny this right to a class of
individuals solely on the basis that they have a spouse
on Medicaid in a nursing home. Having experienced the
value of Medicaid planning for the institutional spouse,
the community spouse knows the need to do such planning for her/himself. There is no legal basis for distinguishing community spouses from all other members of
our society and denying them the right to implement
Medicaid planning.
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To claim in a recovery action that Medicaid planning
by a community spouse violates the Debtor and Creditor Law is to deny the right of an individual to do such
planning. When a community spouse transfers assets
without receiving consideration, such gifts are subject to
all of Medicaid’s “transfer penalty” rules.16 Such gifts
make the community spouse ineligible for nursing
home care under the Medicaid program for a period of
time that is based on the value of the assets transferred
and the region where the individual lives.17 There is no
basis for Medicaid to impose an additional penalty on
the community spouse by invoking the provisions of the
Debtor and Creditor Law; it may impose no penalties
beyond those contained in its rules.18

If Medicaid were not a
governmental program, it could
be stopped from initiating the
proceedings currently favored by
certain local Medicaid agencies.
When local Medicaid agencies initiate recovery actions against community spouses pursuant to the
Debtor and Creditor Law, they are inappropriately seeking to impose additional penalties on transfers by community spouses. It would be difficult to imagine a
debtor-creditor situation in which the creditor establishes rules by which the debtor can dispose of assets,
and then claims that when made such transfers were
fraudulent to the creditor pursuant to the Debtor and
Creditor Law. Yet this is the scenario that arises when
local Medicaid agencies initiate proceedings against
community spouses pursuant to the Debtor and Creditor Law.
New York State has taken the position that transfers
by a community spouse after the institutional spouse
has been on Medicaid in a nursing home for one month
or longer will not affect the eligibility of the institutional
spouse.19 The directive accomplishes two separate
goals. It recognizes the community spouse’s inalienable
right to transfer assets, and it then goes on to insulate
the institutional spouse from any penalty as a result of
such transfers. For Medicaid to claim that those very
transfers were fraudulent and in violation of the Debtor
and Creditor Law defies logic, lacks credibility and fails
to meet the criteria of the statute upon which Medicaid
relies. Medicaid should not assume the dual role of enabler and victim, yet this is exactly what it attempts
when it initiates such claims.
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Given these circumstances, if Medicaid were not a
governmental program, it could be stopped from initiating the proceedings currently favored by certain local
Medicaid agencies. Although the Medicaid program
may cloak itself with immunity from a defense of estoppel, it cannot avoid its scrutiny of its dual role regarding
transfers by community spouses.

Conclusion
This article has been limited to recovery actions
against “excess resources” (resources beyond the CSRA
amounts) that are based on implied contract and/or the
Debtor and Creditor Law. This should encompass the
vast majority of recovery actions by local Medicaid
agencies.
When confronted with a Medicaid recovery claim, attorneys should avoid any assumption that the community spouse is liable and that the local Medicaid agency
can successfully sue for payments based upon that liability.
Medicaid is an extremely complicated and an everchanging program by virtue of federal and state legislation, regulation and judicial decisions. By keeping current and by being innovative, community spouses will
be better represented and better protected.
In closing, I pose the question of what would motivate a local Medicaid agency to sue elderly spouses
when the actual cost of such litigation is likely to equal
or exceed any recovery.
1.
2.
3.
4.
5.
6.
7.
8.
9.
10.
11.
12.
13.
14.
15.
16.
17.

18.
19.

SSL § 366(3); N.Y. Comp. Code R. & Regs. tit. 18, § 3604.10 (“N.Y.C.R.R.”).
“Repay” is defined as “To pay back; refund; restore; return.” Black’s Law Dictionary 1299 (6th ed. 1990).
42 U.S.C. § 1396-1396v.
See id.
See 42 U.S.C. § 1396a.
SSL § 363-a.
SSL § 367-b; 18 N.Y.C.R.R. 540.6.
SSL § 368-a; 18 N.Y.C.R.R. 635.1(b)(7).
SSL § 368-a.
SSL § 363-a.
SSL § 22.
SSL §§ 101, 102, 104, 366(3)(a), (c), 369(3).
42 U.S.C. § 1396p.
226 A.D.2d 79, 652 N.Y.S.2d 329 (3d Dep’t 1996).
95 N.Y.2d 148, 733, 711 N.Y.S.2d 824 (2000).
SSL § 366(5)(d).
See New York Elder Law Practice § 8:44. There are also
periodic bulletins issued by the state Department of
Health.
In re John XX, 226 A.D.2d 79.
New York State Administrative Directive 96 ADM-11.
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Notable Changes Affecting Estates
In the Year 2000 Reformed
Wills and Trusts for Tax Purposes
BY JOSHUA S. RUBENSTEIN

T

he 2000 Legislative Session brought a modest
number of changes in the laws affecting estate
planning and administration, most notably in the
area of reforming wills and trusts for tax purposes. A review of the changes follows.

Estates, Powers and Trusts Law
1.
Estates, Powers and Trusts Law § 2-1.7 has been
amended to establish a presumption that where a person’s absence follows exposure to a specific peril, a presumption of death may be made prior to the passage of
three years from the date of such absence. The amendment also provides that where there is no known exposure to a specific peril, a presumption of death may be
made prior to three years from the date of absence
where clear and convincing evidence demonstrates that
death is the only reasonable explanation for the absence.
The change applies to proceedings commenced on or
after August 30, 2000.1
2.
A new EPTL § 2-1.12 has been added, to provide that all references in wills and trusts to the federal
credit for state death taxes contained in a credit shelter
formula bequest be deemed deleted unless the formula
has been amended on or after February 1, 2000, or the
will contains a specific indication to take the federal
credit for state death taxes into account for non-tax reasons. The change applies to estates of decedents dying
after January 31, 2000.2
3.
EPTL § 8-1.8 has been amended to include a
new paragraph (b-1), providing that trusts that are private foundations within the meaning of Internal Revenue Code § 509 are required to publish notice of the
availability for public inspection of the private foundation’s annual return, filed with the Internal Revenue
Service. The change took effect January 1, 2001.3
4.
A new EPTL § 11-1.11 has been added, permitting the non-judicial reformation of trusts by trustees for
certain tax purposes. Under the section, unless expressly prohibited by the trust instrument, trustees may
amend administrative and other provisions of the trust
that have no significant dispositive effect (defined as a
variance of no more than 5% in the actuarial values of
Journal | February 2001

the pre- and post-amendment interests) to prevent the
disallowance of a charitable deduction, or a marital deduction for a non-citizen spouse, or treatment for purposes of the gift tax as a qualified personal residence
trust, or treatment as a charitable remainder trust. To be
effective, such an amendment must be acknowledged,
signed by all of the trustees who are not the creator or a
beneficiary, and filed in the court having jurisdiction
over the instrument, after 30 days’ prior notice of the
right to object has been given to all persons interested in
the trust (taking into account virtual representation).
The change took effect immediately.4

Surrogate’s Court Procedure Act
5.
SCPA § 103 has been amended by adding two
new subdivisions, 35-a and 37-a, which define mailing
by express mail and by special mail service, and by
amending subdivisions 35, 36 and 37 to correct the references to the U.S. Postal Service. The changes took effect on November 1, 2000.5
6.
SCPA § 202-d has been amended to continue
statutory requirements for publication of regulatory
agendas in the State Register until December 31, 2002,
and makes these documents more accessible by requiring the posting of regulatory agendas on agency web
sites. These changes took effect immediately.6
7.
SCPA § 307 has been amended to provide that
service of process upon nondomiciliaries may be made
by registered or certified mail or by special mail service
without court order. These changes took effect November 1, 2000.7
JOSHUA S. RUBENSTEIN, chairman of
the firm and the Trusts and Estates
Department at Rosenman & Colin in
New York City, is the chair of the
Trusts and Estates Law Section of the
NYSBA and a fellow of the American
College of Trusts and Estates Counsel.
He is a graduate of Columbia Univer
sity and received his J.D. from its law
school.
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8.
SCPA § 308 has been amended to correct the
cross-reference for service upon a consular official. The
change took effect November 1, 2000.8
9.
SCPA § 309 has been amended to provide that
service by special mail service is complete upon receipt.
The change took effect November 1, 2000.9

SCPA § 1708 has been amended
to authorize guardians of infants'
funds to invest those funds in
accordance with the Prudent
Investor Act without subjecting
the funds to the cost of a bond.
10. SCPA § 1120 has been amended to correct the
cross-reference for service upon an alien. The change
took effect November 1, 2000.10
11. SCPA § 1707 has been amended to permit the
court to issue temporary letters of guardianship for an
infant’s person or property or both. The change took effect November 19, 2000.11
12. SCPA § 1708 has been amended to authorize
guardians of infants’ funds to invest those funds in accordance with the Prudent Investor Act12 without subjecting the infants’ funds to the cost of a bond. The
amendment provides that a bond may be dispensed
with wholly or partly when it authorizes the guardian to
invest guardianship funds pursuant to an investment
advisory agreement with a bank, trust company, brokerage house or other financial services entity acceptable to
the court. The change took effect immediately.13
13. SCPA § 1726(1)(c) has been amended to add a
“progressively chronic” or “irreversibly fatal” illness to
the definition of “debilitation.” The change took effect
November 19, 2000.14
14. SCPA § 1726(3) has been amended to permit a
legal custodian and, if the parent, legal guardian or legal
custodian cannot be located, the primary caretaker of an
infant to petition for the appointment of a standby
guardian. The change took effect November 19, 2000.15
15. SCPA § 1726(4) has been amended to permit a
legal custodian and, if the parent, legal guardian or legal
custodian cannot be located, the primary caretaker of an
infant to designate a standby guardian by written designation. The change took effect November 19, 2000.16
16. SCPA § 1726(8) has been amended to require
the appointment or designation of a standby guardian
to be delivered to the infant’s legal custodian or primary
caretaker. The change took effect November 19, 2000.17
38

Education Law
17. Education Law § 695-e has been amended to
provide that family tuition account owners may designate contingent account owners in the event of the death
of the account owner. The provision includes a person
who enters into agreement as a fiduciary on behalf of a
trust within the definition of “account owner.” The
change took effect immediately.18

General Business Law
18. General Business Law § 453 has been amended
to provide that monies paid in advance for funeral merchandise or services may be deposited in trust in a credit
union or federal credit union, in addition to other banking institutions. The change took effect immediately.19

Insurance Law
19. Insurance Law § 1113 has been amended by
adding a subpart to clarify that a policyholder certified
as chronically ill can qualify for acceleration of death
benefits. Loss ratio requirements for life insurance policies that allow the acceleration of death benefits to pay
for long-term care services have been eliminated. The
change took effect on January 2, 2001.20

Mental Hygiene Law
20. Mental Hygiene Law § 15.01 has been amended
to provide that any references in article 15 to mentally
retarded persons shall be deemed to apply to persons
who are developmentally disabled. The change took effect immediately.21
21. Chapter 744 of the Laws of 1992 has been
amended to provide that the expiration of certain provisions of law establishing the authority of the commission on quality of care for the mentally disabled to contract with community dispute resolution centers for the
provision of administrative support and assistance for
the operation of the surrogate decision-making program
has been extended until June 30, 2005. The change took
effect immediately.22

Not-For-Profit Corporation Law
22. Not-for-Profit Corporation Law § 406 has been
amended to include a new paragraph (b-1), providing
that domestic not-for-profit corporations that are private foundations within the meaning of § 509 of the Internal Revenue Code are required to publish notice of
the availability for public inspection of the private foundation’s annual return, filed with the Internal Revenue
Service. The change took effect January 1, 2001.23

Retirement and Social Security Law
23. Retirement and Social Security Law § 448-a has
been amended to provide that certain death benefits
will apply to all new members of a public retirement
system and to allow Tier 2, 3 and 4 members to be covJournal | February 2001

ered by the most advantageous death benefit. The
change took effect immediately.24
1.

Chapter 413 of the Laws of 2000, S6918, A10421, signed
August 30, 2000.
2. Chapter 513 of the Laws of 2000, S6886, A10431, signed
October 4, 2000.
3. Chapter 242 of the Laws of 2000, S7256, A10301, signed
August 16, 2000.
4. Chapter 267 of the Laws of 2000, S3393-C, A7265-D,
signed August 16, 2000.
5. Chapter 355 of the Laws of 2000, S6885, A9003, signed
August 23, 2000.
6. Chapter 343 of the Laws of 2000, S8003-A, A11081-A,
signed August 23, 2000.
7. Chapter 355 of the Laws of 2000, S6885, A9003, signed
August 23, 2000.
8. Chapter 355 of the Laws of 2000, S6885, A9003, signed
August 23, 2000.
9. Chapter 355 of the Laws of 2000, S6885, A9003, signed
August 23, 2000.
10. Chapter 355 of the Laws of 2000, S6885, A9003, signed
August 23, 2000.
11. Chapter 477 of the Laws of 2000, S5170-A, A7646-A,
signed September 20, 2000.

12. Estate, Powers and Trusts Law § 11-2.3.
13. Chapter 43 of the Laws of 2000, S6238-A, A4758-A,
signed June 6, 2000.
14. Chapter 477 of the Laws of 2000, S5170-A, A7646-A,
signed September 20, 2000.
15. Chapter 477 of the Laws of 2000, S5170-A, A7646-A,
signed September 20, 2000.
16. Chapter 477 of the Laws of 2000, S5170-A, A7646-A,
signed September 20, 2000.
17. Chapter 477 of the Laws of 2000, S5170-A, A7646-A,
signed September 20, 2000.
18. Chapter 535 of the Laws of 2000, S8144, A8834, signed
October 4, 2000.
19. Chapter 353 of the Laws of 2000, S4744, A7248, signed
August 23, 2000.
20. Chapter 537 of the Laws of 2000, S6680-B, A9597-B,
signed October 4, 2000.
21. Chapter 78 of the Laws of 2000, S6919, A11079, signed
June 23, 2000.
22. Chapter 94 of the Laws of 2000, S8038, A11324, signed
June 23, 2000.
23. Chapter 242 of the Laws of 2000, S7256, A10301, signed
August 16, 2000.
24. Chapter 554 of the Laws of 2000, S8131, A11414, signed
October 31, 2000.
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Judicial Departments Differ
On Application of Spoliation Motion
When Key Evidence Is Destroyed
BY JOSEPH B. RIZZO

I

magine representing a client in a big money civil lawsuit—only to find that before the lawsuit even was
begun the adverse party had disposed of the key
piece of physical evidence needed to establish your case.
The act appears to have been negligent, rather than willful, in nature. What tools are available to seek justice for
your client under these circumstances?
In recent years, some practitioners have dealt with
an adversary’s loss or destruction of critical evidence
by means of the so-called “spoliation motion,” an
extremely powerful but often misunderstood and overlooked device that can turn a seemingly lost case into a
winner. The motion has found favor in the First and Second Departments, but not in the Third and Fourth, and
the Court of Appeals has not yet spoken. This article describes the nature of the application and how it has been
treated in the Appellate Division.

The Motion and CPLR 3126 Remedies
The spoliation motion seeks summary judgment
against a party who destroys or loses evidence, either
willfully or negligently, while having actual or constructive notice of its importance to the litigation. The
heart of the motion is the concept that once litigation is
foreseeable, a duty arises to “aggressively protect the integrity” of evidentiary materials.1
Whether a party breached that duty is determined by
measuring its conduct against an objective standard of
reasonableness, a test illustrated by the Appellate Division, First Department, in the oft-cited cases of Kirkland
v. New York City Housing Authority2 and Squitieri v. City
of New York.3 If a breach occurred, the court can impose
summary judgment against the offending party as a
“matter of elementary fairness.”4
This approach represents a somewhat radical departure from prior case law, which had addressed spoliation in the context of discovery sanctions available
under CPLR 3126.5 In the traditional scenario, a party’s
attorney serves a discovery notice, or obtains a court
order, directing an opposing party to produce certain
evidence for inspection. Counsel then finds that the evidence sought has been lost or destroyed. CPLR 3126
40

provides for various sanctions based upon a party’s failure to produce the material requested, which increase in
severity in proportion to the egregiousness of the loss or
destruction.6 The courts have long held, however, that
the most drastic sanctions of preclusion (CPLR 3126(2))
and striking of pleadings (CPLR 3126(3)) are to be imposed only upon a showing of willful or contumacious
behavior.7
The imposition of the most significant CPLR 3126
sanctions is thus (1) based on the assumption that the
destruction or loss of evidence occurs during litigation,
and (2) turns upon a determination of the offending
party’s willfulness or disobedience of court directions in
failing to produce that evidence. Clearly, CPLR 3126
would be wholly inadequate to remedy the prejudice to
the offended party in the circumstances mentioned at
the outset of this article—a negligent loss of crucial evidence that occurred before litigation began.
Expanding the remedy to include a less-than-willful
spoliation, even if it takes place prior to commencement
of suit, makes intuitive sense, “since a party’s negligent
loss of evidence can be just as fatal” to an adversary’s
case as can willful or bad faith destruction.8 However,
acceptance has not been uniform in the Appellate Division.

The First and Second Departments
The approach taken in Kirkland and Squitieri reflected
the developing acceptance of the motion by the trial and
appellate courts of the First Department. An early illusJOSEPH B. RIZZO is a partner in the
Rochester law firm of Gallo & Iacovangelo, LLP, and head of the firm’s
Litigation Department. He is a member of the NYSBA’s Torts, Insurance &
Compensation Law Section. He concentrates his practice in general tort
litigation, and particularly in matters
of premises liability and police liability. He is a graduate of the State University of New York
at Buffalo and received his J.D. from its law school.
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idence was destroyed prior to the action being filed . . .
tration is found in Interested Underwriters at Lloyd’s v.
9
notwithstanding that the destruction was not malicious
Rheem Mfg. Co., a case that arose in the Supreme Court,
. . . or in bad faith” [citations omitted].14
New York County, in which Justice Miller dismissed a
plaintiff’s complaint because he found that irreparable
Such language was undoubtedly meant, at least in
prejudice had been sustained by the defendant. This
part, to point out the inadequacies of CPLR 3126 as
prejudice had resulted from the inexcusable, though not
means of combating spoliation in the real world. Furwillful, destruction of critical evidence by the plaintiff’s
ther, Kirkland and Squitieri must be interpreted as an atexpert before that evidence could be examined by the
tempt by the First Department to expand judicial disdefendant.
cretion with regard to the imposition of spoliation
The Interested Underwriters holding was expressly
sanctions.
adopted by the First Department in Mudge, Rose,
Following the First Department’s lead with vigor, the
Guthrie, Alexander & Ferdon v. Penguin Air Conditioning
Second Department crystallized the distinction between
Corp.10 where summary judgment was deemed to be an
the spoliation motion and the traditional CPLR 3126 disappropriate remedy for a plaintiff’s negligent loss of evcovery motion in DiDomenico v. C&S Aeromatik Supplies,
idence. Mudge, Rose was a property subrogation case inInc.15:
volving the spoliation of a key component to an air conSeparate and apart from CPLR 3126 sanctions is the
ditioning system. When the system failed, a tremendous
evolving rule that a spoliator of key physical evidence
volume of water poured into the computer record room
is properly punished by striking of its pleading. This
of the subrogor’s law offices (undoubtedly, a nightmare
sanction has been applied even if the destruction ocwe can all appreciate). The subject component was a recurred through negligence rather than willfulness, and
even if the evidence was destroyed before the spoliator
ducer bushing that allegedly became stripped because
became a party, provided it was on notice that the eviof the negligence of only the defendant’s maintenance
dence might be needed for future litigation.16
personnel. During the litigation, the subject reducer
bushing was innocently lost while being shipped from
In DiDomenico, an employee of a parcel delivery firm
the plaintiff’s expert to the plaintiff’s attorney. It is unwas injured when a box he was moving collapsed,
deniable that the defendants were irreparably prejuspraying him with a caustic liquid stored inside. As
diced by the spoliation, havplaintiff, he brought suit
ing been denied the full and
against the shipper of the
Expanding the remedy to include
fair opportunity to examine
box which sounded in neglithis key piece of evidence.
gence. He later amended his
a less-than-willful spoliation,
However, the spoliation was
complaint to assert a direct
even if it takes place prior to
devoid of willful or contumacause of action against his
cious conduct, so that neither
employer, sounding in the
commencement of suit, makes
the striking of the plaintiff’s
negligent or intentional impleading nor even a precluintuitive sense.
pairment of the ability to sue
sion order was technically
a third party. After exhauswarranted under CPLR
tive efforts to obtain discov3126.11 If the First Department had not applied spoliaery from the employer (both before and after the instition motion principles to the facts of Mudge, Rose, no eftution of the direct claim against it), the plaintiff learned
fective sanction would have been available, and the dethat key evidence, including the box itself, had been defendants likely would have been rendered helpless at
stroyed by the employer. The plaintiff then brought a
trial due to the plaintiff’s fortuitous loss of evidence.12
hybrid motion for an order striking the employer’s anIn the key Kirkland decision, the First Department
swer on traditional CPLR 3126(3) grounds, as well as for
built upon these earlier cases. It reversed the ruling of
summary judgment based upon spoliation. The shipper
the trial court, and awarded summary judgment disalso cross-moved, solely in the form of a spoliation momissing a third-party complaint based upon destruction
tion. The trial court denied both prongs of the plaintiff’s
of evidence that had been clearly negligent in nature. It
motion and the shipper’s cross-motion.
did so because this was the sole means of curing the “exOn appeal, the Second Department reversed. It
treme prejudice” facing the third-party defendant.13
struck the employer’s answer as a CPLR 3126 sanction
Later, in Squitieri, the court reiterated its acceptance of
(based upon the employer’s willful failure to provide
the remedy as follows:
discovery), but also awarded summary judgment in
favor of both moving parties based upon spoliation.
In Kirkland . . . we noted that numerous State and FedSummary judgment was granted not because of the
eral courts “have found dismissal warranted when discovery orders were not violated, and even when the evwillfulness of the employer’s conduct (though it found
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Attitudes Toward
Spoliation
“Spoliation” is defined as the destruction of evidence.1 Black’s Law Dictionary, 5th Edition, expressly designates spoliation as an obstruction of
justice. Spoliation is considered to be so serious
that one New York appellate court has stated that
it “should be rendered costly enough an enterprise that it will not be undertaken.”2
Several jurisdictions, including California,
Florida and Alaska, recognize spoliation as an independent actionable tort.3
1.

2.
3.

Kirkland v. New York City Hous. Auth., 236 A.D.2d
170, 666 N.Y.S.2d 609 (1st Dep’t 1997), citing
Hoenig, Spoliation of Evidence: Preserving the Crown
Jewels N.Y.L.J. 12/13/88, p.3, and the citations
therein.
Id. at 174.
See Weigl v. Quincy Specialties Co., 158 Misc. 2d 753,
601 N.Y.S.2d 774 (Sup. Ct., N.Y. Co. 1993).

jured when telephone poles fell on the vehicles they
were driving during a storm. The injured plaintiffs obtained a pre-litigation preservation and discovery order
within 18 days of the incident, only to find that the defendant had discarded the poles within 24 hours of that
incident, purportedly as part of its standard clean-up
procedures. In reviewing the plaintiff’s spoliation motion, the trial court found that the defendant’s risk management personnel were present at the accident site in
furtherance of, inter alia, a claims investigation, but took
no steps to preserve the fallen poles.
The trial court also determined that before the spoliation occurred the defendant had constructive knowledge that the fallen poles would be necessary to a future
litigation. Indeed, the trial court stated that the defendant’s conduct evinced a “high degree of awareness of
the likelihood” of a suit.20 Despite these findings, the
trial court resisted awarding summary judgment, instead fashioning various alternative sanctions. On appeal, the Fourth Department not only refused to grant
summary judgment; it modified the trial court’s order to
deny the plaintiffs’ motion in its entirety, apparently
clinging to the express parameters of CPLR 3126.

Debate Among the Departments
this to be so), but rather because the spoliation left the
movants “prejudicially bereft of appropriate means to
either present or confront a claim with incisive evidence.”17 This is, of course, the same concept previously
endorsed by the First Department.

The Third and Fourth Departments
As is indicated above, the First and Second Departments have expressly recognized the viability of the
spoliation motion. Other courts of the state, however,
have not done so.
The Third Department seems to be struggling with,
or perhaps simply resisting, the distinction between
CPLR 3126 remedies and summary judgment based on
spoliation. For example, the case of Puccia v. Farley,18 although couched in terms of a traditional CPLR 3126
analysis, is permeated with the First Department’s spoliation motion principles. Nevertheless, in affirming the
trial court’s dismissal of the plaintiff’s complaint as a
CPLR 3126 sanction, it did not perform any significant
analysis of the willfulness of the spoliation. It thus is unclear whether Puccia demonstrates a lack of recognition
of the spoliation motion, another attempt to expand the
parameters of judicial discretion under CPLR 3126, or
mere uncertainty.
The Fourth Department apparently is less ambivalent. In Conderman v. Rochester Gas & Electric Corp.,19 the
court refused even to acknowledge the existence of the
spoliation motion. In Conderman, the plaintiffs were in42

The Conderman holding creates a debate among the
departments of the Appellate Division on a number of
levels. First, the Fourth Department was apparently
averse to imposing sanctions of any kind in the absence
of willfulness on the part of the spoliator, whereas the
First and Second Departments have clearly found mere
negligence to be sufficient to grant summary judgment.
In addition, the Fourth Department’s analysis in Conderman turned, in large part, upon the fact that the spoliation occurred prior to the litigation.21 The First and
Second Departments, however, have stated (albeit in
dicta) that summary judgment is warranted even where
the spoliation takes place prior to commencement of
suit, so long as the spoliator was aware at the time that
the evidence might be needed for future litigation.22 The
latter view appears to be based on the realities of human
nature; one can easily argue that a standard dependent
on whether a lawsuit or formal claim has been commenced does little more than encourage a tortfeasor to
discard evidence swiftly, before the potential claimant
can act.
Finally, the Fourth Department decided Conderman,
at least in part, on the basis that the spoliation occurred
at the hands of a defendant. However, in DiDomenico the
Second Department granted summary judgment in
favor of the plaintiff as a sanction against a defendant,
and in so doing eliminated any such distinction. It observed that spoliation can destroy a “party’s ability to
present a case or a defense.”23 (Emphasis added.) These
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contradictory views may very well require resolution by
the Court of Appeals.

4.
5.

Alternative: Direct Claim of Impairment
Practitioners, especially those whose cases will be
bound by the holdings of the Third and Fourth Departments, should also consider seeking relief by way of direct causes of action against spoliators sounding in the
negligent or intentional impairment of the ability to sue
a third party.24 As was the case in the DiDomenico matter, this theory arises almost exclusively in the employee/employer context, but it still may be persuasive
where spoliation of evidence is involved.
The analysis would be virtually identical to that of
the spoliation motion. For example, suppose that A was
injured by an allegedly defective instrumentality owned
by B, but that the instrumentality had been manufactured, serviced and maintained by C, who therefore
would likely become A’s principal target.
Further suppose that B, with knowledge that A likely
would make a claim, discarded the subject instrumentality before A could inspect it. A’s attorney should consider that under these circumstances B owed a duty to A
to protect the instrumentality aggressively, and that B
breached that duty. By pursuing, among other things, a
direct cause of action against B (the spoliator) sounding
in negligent or intentional impairment of A’s rights as
against C, the fundamentals and rationale of the spoliation motion are brought to the forefront of the litigation.

Conclusion
Regardless of how it occurred, spoliation of evidence
should be carefully examined on a case-by-case basis,
because it goes to the heart of tort law. If the spoliation
appears to have been unreasonable and fundamentally
unfair under the circumstances presented, a sanction
that remedies the resulting prejudice should be aggressively pursued. Notwithstanding the absence of a judicial consensus or legislative action regarding summary
disposition as this remedy, lesser CPLR 3126 sanctions
should be left as alternatively requested relief only. The
spoliation motion, or a direct claim based on its principles, is far better equipped for the task.
Legislative action may be the ultimate solution to the
uncertainties that now exist in this area. Spoliation could
be established as an independent tort cause of action;
CPLR 3126 might be revised to acknowledge the harm
done by unintentional loss or destruction of evidence; or
a new a new evidentiary provision could be added to
CPLR article 45 dedicated to spoliation remedies.
1.
2.
3.

Interested Underwriters Underwriters at Lloyd’s v. Rheem
Mfg. Co., N.Y.L.J., May 12, 1994, at p. 28.
236 A.D.2d 170, 666 N.Y.S.2d 609 (1st Dep’t 1997).
248 A.D.2d 201, 669 N.Y.S.2d 589 (1st Dep’t 1998).
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6.

7.
8.
9.
10.
11.
12.

13.
14.
15.
16.
17.
18.
19.
20.
21.
22.
23.
24.

Kirkland, 236 A.D.2d at 175.
Specific illustration of traditional CPLR § 3126 analysis
can be found in Miller v. County of Orange, 120 A.D.2d
713, 502 N.Y.S.2d 510 (2d Dep’t 1986); Gaylord Bros., Inc. v.
RND Co., 134 A.D.2d 848, 523 N.Y.S.2d 4 (4th Dep’t 1987);
Schidzick v. Lear Siegler, Inc., 222 A.D.2d 841, 635 N.Y.S.2d
323 (3d Dep’t 1995); Hallock v. Bogart, 206 A.D.2d 735, 614
N.Y.S.2d 651 (3d Dep’t 1994); Berwecky v. Montgomery
Ward, Inc., 214 A.D.2d 936, 625 N.Y.S.2d 725, lv. den. 86
N.Y.2d 837, 634 N.Y.S.2d 445 (1995).
CPLR 3126 requires by its very language a finding that
the offending party “refuses to obey an order for disclosure or willfully fails to disclose information which the
court finds ought to have been disclosed. . . .”
Gaylord Bros., 134 A.D.2d at 848; Hallock, 206 A.D.2d 735
at 736.
Squitieri, 248 A.D.2d at 203.
Interested Underwriters Underwriters at Lloyd’s v. Rheem
Mfg. Co., N.Y.L.J., May 12, 1994, at p. 28.
221 A.D.2d 243, 633 N.Y.S.2d 493 (1st Dep’t 1995).
See, e.g., Prasad v. BK Chevrolet, Inc., 184 A.D.2d 626, 584
N.Y.S.2d 881 (2d Dep’t 1992); Hallock, 206 A.D.2d 735.
Please note that the dismissal of the plaintiff’s complaint
in Mudge, Rose was directed on a separate statute of limitations grounds, but summary judgment was deemed by
the court to have been warranted due to spoliation as
well.
Kirkland, 236 A.D.2d at 175 (citing Perez v. Rondon,
N.Y.L.J., March 28, 1995, at p. 26).
Squitieri, 248 A.D.2d at 203.
252 A.D.2d 41, 682 N.Y.S.2d 452 (2d Dep’t 1998).
Id. at 53.
Id.
261 A.D.2d 83, 699 N.Y.S.2d 576 (3d Dep’t 1999).
262 A.D.2d 1068, 693 N.Y.S.2d 787 (4th Dep’t 1999).
Londerman v. Rochester Gas & Electric, 180 Misc. 2d 8, 687
N.Y.S.2d 213 (Sup. Ct., Monroe Co., 1998).
See also Hoag v. Chase Pitkin Home and Garden Center, 267
A.D.2d 1083, 701 N.Y.S.2d 569 (4th Dep’t 1999).
Squitieri, 248 A.D.2d at 203; DiDomenico, at 53.
DiDomenico, 252 A.D.2d at 53.
See, e.g., Vaughn v. City of New York, 201 A.D.2d 556, 607
N.Y.S.2d 726 (2d Dep’t 1994).
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Military Law Cases Present
Diverse Array of Vital Issues
For Individuals and the Government
BY EUGENE R. FIDELL AND DAVID P. SHELDON

A

s with most forays into unfamiliar territory, entering the world of military law can often leave
even the seasoned civilian attorney feeling more
than a bit uneasy. This article responds to that initial reaction by painting a background mosaic in this practice
area, which is at once vaguely familiar and thoroughly
alien.
Only a handful of civilian lawyers—perhaps fewer
than 100—handle military cases on a regular basis, although a somewhat larger number claim to do so. Virtually all of these attorneys have served in the armed
forces themselves. As one might expect, there are civilian practitioners of military law near large military installations, but their numbers have dwindled as the base
closing process has moved forward. It is very rare for
any but small, specialized firms to hold themselves out
as practitioners in this field. Large firms may become involved in military legal issues as part of their pro bono
program, by court appointment, or where the client has
some connection with an established commercial client
or a lawyer in the firm. Generally, however, the number
of attorneys practicing military law is small.
Given the paucity of regular practitioners, it is increasingly possible that such matters can indeed come
in to a civilian law firm, which is not likely to have a
great deal of experience in the area. Case intake may
occur if the firm already represents a parent or other relative of a service member, or the employer of the relative. A “cold call” is also possible: a general practice firm
may simply have been selected from the telephone directory, or perhaps through the Internet. For those who
do not maintain a regular practice in the area, it can be
helpful to have some idea of the legal issues and professional challenges these cases can present.

Broad Range of Issues
Because of recent high-profile court-martial cases
and a relatively consistent stream of films (who can forget “The Caine Mutiny” or “A Few Good Men”?), as
well as the current television show “JAG,” many people
(including lawyers) assume that military cases typically
involve “shoot-’em-up” fact patterns and dramatic
courtroom scenes. While there is indeed some of this,
44

the stereotype can be quite misleading. It is more accurate to say that the matters under the broad heading of
military law are remarkably diverse. They typically lack
the ingredients for high drama, but nevertheless often
present issues that are quite important to both the individuals and the government that controls their lives.
The following is a partial list of matters in which military personnel may need legal services; some will sound
familiar to the civilian attorney, and others require a
word or two of explanation.
• Criminal matters: charges are disposed of either by
court-martial1 or by nonjudicial punishment.2 (Courtsmartial can impose penalties up to and including the
death penalty.3)
• Administrative discharge proceedings: these can lead
to the lifetime stigma of a less than honorable discharge.
There can be related discharge-upgrade proceedings before Discharge Review Boards.4
• Physical evaluation boards: their findings may affect
lifetime pension and medical care rights.5
• Promotion issues: these can include promotion
passovers,6 promotion delays,7 or removal from a senatorially confirmed promotion list.8
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Claims. Cases that seek a money judgment may require
• Retirement.9
10
resort to statutes known as the Tucker Act21 and Little
• Professional credentialing disputes.
Tucker Act.22 Those cases in which military personnel
• Record correction proceedings: these can salvage a
seek judicial review of agency decisions, such as those
career in which the member may have invested years of
11
rendered by the boards for correction of military and
excellent service.
naval records, often lend themselves to review under
12
• Pay and allowances disputes.
the Administrative Procedure Act.23 Which route should
• Flying Evaluation Boards: these tribunals can have a
be taken in any particular case has to be very carefully
critical effect on the military and civilian career opporconsidered. The choice is not always obvious and the
tunities of aviators.13
consequences of a misstep can be devastating, as where
• Officers seeking clarification of their active duty or
the accrual date for the applicable statute of limitations
tuition payback obligations, e.g., after receiving addiffers from one judicial forum to another.
vanced training.14
Some practice issues will be entirely recognizable to
• Personnel seeking release from active duty, e.g., as
the civilian practitioner, but others will not. As with any
conscientious objectors.15
civilian client, the GI already may have made the case
• Security clearance issues: these can have a severe efmore problematic by steps taken or not taken before
fect on the member’s reputation and future career opcounsel has been consulted. On the other hand, being
portunities.16
able to find the law—usually a given in the civilian
• Disenrollment of cadets and midshipmen at the serworld—may not be so simple in a military matter. This
vice academies.17
is particularly so where a
• Application of the “don’t
case turns on the construcask, don’t tell, don’t pursue”
Military legal issues play out in
tion of a regulation; counsel
policy with respect to gay
may find it surprisingly diffia broad range of forums,
and lesbian personnel.18
cult, and frustrating, to ob• Issues concerning the
ranging from the military courts tain a copy in a timely fashequal treatment of women
ion. This has been alleviated
and formal boards to the more
and minorities.19
to a certain extent, in that
As the foregoing suggest,
many regulations (at least
familiar precincts of the
the range of issues that can
their current versions) have
federal District Courts and the
arise is truly wide, and can be
been posted on military Web
high stakes for the client. For
sites, but this cannot be deU.S. Court of Federal Claims.
example, the writers were
pended upon in all cases.
consulted by a soldier who
At times, it may be neceswas considering refusing to take a required (and controsary to bring a case to the attention of senators or memversial) anthrax vaccination. There have also been cases
bers of Congress in Washington, D.C. The client, relying
in which personnel who were absent without leave—or
on his or her position as a constituent, may even have
even full-fledged deserters (including some who have
done so before counsel comes on the scene. However,
been outside the United States for protracted periods)—
this often can prove of little value because the typical
sought assistance in arranging a smooth return to the
outcome is a pro forma letter that simply points out availmilitary.
able legal remedies, such as the military record correction boards. In the end, the service constituent may be
Features of Practice
left feeling even more frustrated than before, and valuMilitary cases demand all the classic skills of the proable time may have been lost.
fession. The issues may turn on the interpretation of the
Notwithstanding the limited use of members of ConConstitution, statutes or regulations. Some cases call for
gress
to resolve an individual’s legal problems, it is true
intimate knowledge of criminal law and procedure.
that
to
a certain extent military practice is concentrated
Others involve familiar administrative law doctrines.
in
the
Washington,
D.C. area. All of the appellate courts
This is hardly surprising, as the military is a worldof
the
military
justice
system24 sit in or near the District
within-a-world, a pervasively regulated “specialized soof Columbia, and the several record correction boards
ciety separate from civilian society.”20
sit there as well. To the extent that Tucker Act litigation
Military legal issues play out in a broad range of fois in the picture, the Court of Federal Claims’ location is
rums, ranging from the military courts and formal or ina further reason some clients seek counsel in this area.
formal boards to the more familiar precincts of the fedOn the other hand, counsel elsewhere certainly appear
eral District Courts and the U.S. Court of Federal
with regularity before that court and the WashingtonJournal | February 2001
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such proceedings can wreck a career in the “zero debased military courts and boards. Conversely, Washingfects” environment that has prevailed for a number of
ton-area counsel have been involved in trials elsewhere
years.
in the country and overseas.
A fact of life in this practice area is that many GIs
Practitioners can also find themselves in civilian
who badly need civilian legal services cannot afford it.
courts, and the frequency of such appearances may inOnly a privileged few, typically relatively senior officrease. A 1999 decision of the U.S. Supreme Court25
cers, or enlisted personnel and junior officers whose
reined in the authority of the military appellate courts to
26
families are in a position to lend financial support, can
grant relief under the All Writs Act. Arguably this
afford going rates. For this reason, many who need or
should make it necessary to bring to the District Courts
want this kind of assistance
and Court of Federal Claims
cases that might otherwise
do not receive it and prohave been submitted to the
ceed pro se, often with poor
Even assuming a cooperative
U.S. Court of Appeals for
outcomes that are virtually
client and a family with some
the Armed Forces (formerly
impossible to untangle later.
known as the U.S. Court of
those instances in which a
ability to help, financial resources In
Military Appeals).
client’s family is in a position to assist, care must be
are likely to be a problem.
Many of the more experitaken to ensure that the
enced civilian practitioners
client remains the decision
of military law tend to conmaker.29 The fee agreement should be carefully recentrate on cases arising in a single branch of the service, often the one in which they served. Some of this is
viewed to make sure that everyone involved—espeinevitable as word-of-mouth referral often occurs
cially the person paying the bills—understands that
within the community of a single branch. On the other
only the serviceman/woman can direct the attorney.
hand, those who practice in Washington are likely to
Those who have represented military personnel are also
serve clients in all branches. To be sure, each service has
familiar with the problem of the client who has not been
its own institutional culture; the value system in the Air
completely honest with parents or other family memForce may not be a perfect match with that in the Army.
bers who have agreed to help. An early challenge to the
Terminology and organizational concepts may be differattorney therefore simply will be to meet the client away
ent. Nevertheless, experience in representing clients
from his or her family.
from all of the uniformed services (including even the
Time and resources rarely favor the client. Even asCommissioned Corps of the U.S. Public Health Service)
suming a cooperative client and a family with some
suggests that these cultural differences are easily manability to help, financial resources are likely to be a probaged—provided one remains alert to their presence and
lem. This means that counsel must recognize that the
possible effect on the case.
client may have only one “silver bullet” to expend.
There is rarely room for wasted time or false starts. A
Fees and Related Client Issues
lengthy research memorandum for “the file” is a luxury
From a business perspective, there are three notefew military clients can afford. As a result, these cases
worthy aspects to representing military personnel on a
often present the challenge of delivering quality legal
recurring basis. For some matters, most notably those
services on an austerity budget. Adding to this chalinvolving a criminal prosecution, a stigmatizing adminlenge is the fact that, despite Congress’s concern,30 miliistrative discharge or a physical evaluation, personnel
tary administrative proceedings can drag on, and prohave a right to free legal counsel from the Judge Advolonging the adjudicatory process inevitably adds to the
cate General’s office (JAG). It is difficult to compete with
expense.
a competitor who charges nothing. On the other hand,
even in these areas, GIs may look beyond JAG in order
In cases where the client has military counsel, good
to secure an attorney with greater experience than a jupractice requires working hard to keep that military
nior military lawyer. Indeed, service personnel and their
counsel on the team. This should be done for several
families may simply want the comfort of knowing that
reasons: military counsel are on scene (which may be far
someone outside the system is assisting.
from where civilian counsel are located), are generally
highly motivated, and can play a valuable role as a local
In addition, uniformed lawyers cannot play a part in
set of eyes and ears familiar with developments at the
several important categories of cases. Examples include
institution. Additionally, a team effort in which one of
the prosecution of claims against the government,27 a
the attorneys is provided by the government is almost
not uncommon occurrence. There also is no right to free
counsel in non-judicial punishment cases,28 even though
certain to reduce the client’s bill.
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Finally, the worldwide nature of the military community can mean that the civilian attorney engaged by the
family never meets the client face-to-face. The shortest
provision in the Uniform Code of Military Justice is the
six-word article 5 (“Territorial applicability of this chapter”). A model of conciseness, it states: “This chapter applies in all places.”31 Today, with our armed forces deployed in a variety of permanent and temporary venues
around the globe, it is often the case that legal advice is
sought and given long distance. This calls upon all concerned to be creative about such communications tools
as electronic mail, and to be diligent about confidentiality under conditions that are often more novel than routine.

Conclusion
The effective representation of military personnel is
not only important to clients; through them, it benefits
the nation as a whole. Civilian attorneys should not automatically avoid taking a military law case. The matter
will almost certainly be challenging, and a good deed
will be done. For attorneys who are uncomfortable in
this new arena, a call to the local bar association can be
made. The Directory of Civilian Practitioners of Military
Law, which is published annually by the private, nonprofit National Institute of Military Justice, can provide
access to valuable advice. These and other sources also
can point the civilian practitioner to other attorneys if a
referral is to be made.
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Complex of Federal and State Laws
Regulates Franchise Operations
As Their Popularity Grows
BY MITCHELL J. KASSOFF

F

ranchising is a huge and growing part of the
nation’s economy. More than 300,000 franchised
small businesses operating in the United States account for an estimated $1 trillion worth of income each
year and provide jobs for some eight million Americans.1 Franchising has also entered the Internet era.2
Franchising in the United States is governed by federal law administered by the Federal Trade Commission3 and by a variety of state statutes. Filing of documents with the Federal Trade Commission is not
required to franchise.4 Applicable state statutes include
franchising laws, business opportunity laws and “Little
FTC Acts.”5 In many cases, documentation demonstrating approval by the state must be filed before a franchise
is offered for sale within the state. Some states6 have
statutes specific to certain industries. A state is permitted to enact and enforce laws relating to franchising that
add to the provisions of federal law.7 In addition, franchising is increasingly being regulated by other nations.8
Unlike securities laws, franchise-related statutes are
not designed to be “Blue Sky” laws; instead their purpose is to provide prospective franchisees with information that can help them determine whether they should
purchase a particular franchise.9 In some states, however, the laws analyze a franchisor’s financial statements and franchise agreements and make value judgments about them. If these documents do not meet the
requirements of some state agencies, “Risk Factor” notices,10 escrow requirements11 and bonding requirements12 may be imposed or the agencies may even
refuse to register a franchise.13
Originally, franchisors had to use documents drafted
according to the requirements of the Federal Trade
Commission Disclosure Rule.14 This created a situation
that required different versions of the franchise disclosure document to comply with different state disclosure
requirements. To allow franchisors to use the same document on a nationwide basis, a Uniform Franchise Offering Circular (UFOC) was developed and has since
been amended by the Midwest Securities Commissioners Association and its successor, the North American
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Securities Administrators Association (NASAA). The
Federal Trade Commission issued a franchise disclosure
rule in 1978 allowing franchisors the option to use the
UFOC in lieu of its document.15 For this reason, most
franchisors now use the UFOC.
Although the states have different disclosure requirements, in some cases a franchisor can use one UFOC nationwide by adopting state-specific language internally
in the UFOC and addendums to the disclosure section
and the franchise agreement. Nevertheless, some states
have contradictory disclosure rules that result in the
need for a state-specific UFOC.16
The UFOC generally contains a federal cover page, a
state-specific cover page (with different language depending on the state),17 a table of contents (listing the 23
required items18 that are sections of the UFOC, followed
by a list of exhibits in the UFOC), the disclosures for the
23 required items, financial statements (audited financial statements for the past three fiscal years, with unaudited financial statements that are within 90 days of the
filing of the UFOC, if necessary),19 copies of all agreements that the franchisee must execute, and a receipt
page for the UFOC.20
Additional documents must be filed to register a
franchisor to sell in a state. In New York, franchising is
regulated by the Investor Protection and Securities Bureau in the office of the state attorney general. The bu-
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agement or employees for each location. This allows a
reau requires a facing page, application page, two
franchisor to increase its profits more rapidly than by
copies of the UFOC, supplemental information sheet,
expanding on its own.
verification of the application, salesman disclosure
forms, consent to service of process, consent to use the
The franchisees, as individuals who own their own
franchisor’s financial statebusiness, have every possible
ments in the UFOC signed by
incentive to work hard to
the Certified Public Accounmake their businesses a sucFranchise-related statutes are not
tant who prepared them and
cess. Because they are owndesigned to be "Blue Sky" laws;
possibly additional forms deers, their motivation is likely
pending on specific circumbe greater than that of a
instead their purpose is to provide to
stances.21
manager, even one who reprospective franchisees with
ceives a percentage of the
In certain circumstances,
profits of the business.
state registration is not necesinformation
that
can
help
them
sary. Some states do not
With each new location,
require registration if a franthe franchisor immediately
determine whether they should
chisor has a federally regisearns a profit in the form of
purchase a particular franchise.
tered trademark or service
the initial franchise fee, typimark and provides a UFOC
cally $5,000 to $25,000. The
to prospective franchisees,22
franchisor also receives a
or if a franchisor has a certain specified amount of net
continuing royalty, usually 8% to 10% of the gross inworth,23 or an offer is made to a maximum of two percome of the franchisee.
sons,24 or an offer is made to an existing franchisee.25
One disadvantage is that after franchisees have
The Federal Trade Commission has defined what
learned how to operate a business they resent continued
constitutes “franchise.”26 In addition, each state that reroyalty payments. In some cases they look for a way to
quires registration has its own definition of what is a
terminate the franchise contract. In other cases they may
“franchise”27 to determine whether it requires registratry to violate the terms of the franchise arrangements
tion or regulation.
because they believe the franchisor is receiving more
To offer to sell a franchise in or from New York, a
benefits than it deserves.
franchisor must first be registered.28 This applies when
Another disadvantage is that the franchisor may be
an offer to sell a franchise is made in New York, when
named in litigation involving the franchisee. Typically,
an offer to buy is accepted in New York, when the franthis occurs when the franchisee is sued for injuries to its
chisee is domiciled in New York, or when the franchised
personnel or customers34 or for various types of alleged
business is or will be operated in New York. An offer to
discrimination. In these circumstances, if the franchisor
sell is made in New York when the offer either origihas not detailed how the franchisee should act in the
nated from New York or is directed by the offeror to
particular area affected, the franchisor has usually been
New York and is received at the place where it is disuccessful in defending the lawsuit.
rected. An offer to sell is accepted in New York when acceptance is communicated to the offeror from New
1. International Franchise Association.
York.29 Effectively this means that if a franchisor is lo2. Devin Klein and David Koch, The Electronic Franchise
Agreement [Became] Reality October 1, Franchising World
cated in New York it must register in New York to sell
(Oct. 2000) p. 21. With the deadline for the pending Elecfranchises either within or without New York State.
tronic Signatures in Global and National Commerce Act
If a franchisor wishes to advertise, many states re(E-SIGN) passing its Oct. 1 implementation date, businesses will now be allowed to complete their contracting
quire that the advertisement first be filed with the
process online. E-SIGN legislation makes electronic
state.30 Many states31 also require that reports be filed on
records and electronic signatures as legally binding as ink
32
sales. The federal rule requires that a UFOC be given
signatures.
at least five business days before the date that agree3. 16 C.F.R. pt. 436, (effective October 21, 1979).
ments are to be executed, but many states require that
4. Federal Trade Commission Interpretive Guides to Franthe UFOC be given to the franchisee earlier.33
chising and Business Opportunity Ventures Trade Regu-

Advantages and
Disadvantages of Franchising
Franchising allows a business to expand its operations and grow geographically. Unlike a chain system,
the franchisor does not have to provide capital, man-
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5.

lation Rule, 44 Fed. Reg. 49, 966 (August 24, 1979).
Arkansas (Franchise Practices Act, Ark. Code of 1987,
Title 4, Chap. 72, § 4-72-207), California (Franchise Investment Law, Cal. Corporations Code, Div. 5, Parts 1 to 6,
§§ 31000 to 31516 and Contracts for Seller Assisted Marketing Plans, Cal. Civ. Code, Div. 3, Part 4, Title 2.7,
§§ 1812.200 to 1812.221), Connecticut (Business Opportu-
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nity Investment Act, Conn. Gen’l Stat., Title 36b, Chap.
672c, §§ 36b-60 to 36b-80), Florida (Franchises and Distributorships, Fla. Stat., 1995, Chap. 817, § 817.416 and
Sale of Business Opportunities Act, Fla. Stat., 1995, Chap.
559 §§ 559.80 to 559.815), Georgia (Business Opportunity
Sales, Code of Ga., Title 10, Chap. 1, Art. 15, Part 3,
§§ 10-1-410 to 10-1-417), Hawaii (Franchise Investment
Law, Haw. Rev. Stat., Title 26, Chap. 482E, §§ 482E-1 to
482E5, 482E8, 482E9, 482E11 and 482E12), Illinois (Franchise Disclosure Act of 1987, Ill Laws of 1987, Chap. 85551 and Business Opportunity Sales Law of 1995, Ill
Compiled Statutes of 1996, Chap. 815, §§ 602/5-1 to
602/5-135), Indiana (Ind. Code, Title 23, Art. 2, Chap. 2.5,
§§ 1 to 51 and Business Opportunity Transactions, Ind.
Code, Title 24, Art. 5, Chap. 8, §§ 1 to 21), Iowa (Business
Opportunity Promotions Law, Iowa Code, 1995, Title XX,
Chap. 523B, §§ 523B.1 to 523B.13), Kentucky (Sale of Business Opportunities Law, Ky. Rev. Stat. and 1988 Supp.,
Title XXIX, Chap. 367, §§ 367.801 to 367.819 and 367.990),
Louisiana (Business Opportunity Sellers and Agents, Lou.
Rev. Stat. of 1950, Title 51, Chap. 21, §§ 51:1801 to 51:804),
Maine (Sale of Business Opportunities, Maine Rev. Stat.
and 1990 Cum. Pocket Part, Title 32, Chap. 69-B, §§ 4691
to 4700-B), Maryland (Franchise Registration and Disclosure Law, Code of Md. Article-Business Regulation, Title
14, §§ 14-201 to 14-233 and Business Opportunity Sales
Act, Code of Md., Title 14, §§ 14-101 to 14-129), Michigan
(Franchise Investment Law, Mich. Comp. Laws, 1979,
Chap 445, §§ 445.1501 to 445.1545 and Business Opportunities, incorporated into the Consumer Protection Act,
Mich. Comp. Laws, 1979, §§ 445.901 to 445.922), Minnesota (Franchises, Minn. Stat. 1996, Chap. 80C, §§ 80C.01
to 80C.22), Mississippi (Miss. Code 1972, Title 75, Chap.
24, § 75-24-55), Nebraska, Seller-Assisted Marketing Plan
Act, Rev. Stat. of Neb. 1943, Chap. 59, Art. 17, §§ 59-1701
to 59-1761), New Hampshire (Distributorship Disclosure
Act, N.H. Rev. Stat., Title XXXI, Chap 358-E, §§ 358-E:1 to
358-E:8), New York (General Business Law, Art. 33, §§ 680
to 695), North Carolina (Business Opportunity Sales Law,
Gen. Stat. of N.C., Chap. 66, Art. 19, §§ 66-94 to 66-100),
North Dakota (Franchise Investment Law, N.D. Century
Code, Title 51, Chap. 51-19, §§ 51-19-01 to 51-19-17), Ohio
(Business Opportunity Purchasers Protection Act, Ohio
Code, Title 13, Chap. 1334, §§ 1334.01 to 1334.15 and
1334.99), Oklahoma (Business Opportunity Sales Act, Ok.
Stat., 1991, Title 71 Chap. 4, §§ 801 to 828), Oregon (Franchise Transactions, Or. Stat., Title 50, Chap 650, §§ 650.005
to 650.085), Rhode Island (Franchise Investment Act,
Gen’l Laws of R.I., 1956, Title 19, Chap. 28.1, §§ 19-28.1-1
to 19-28.1-34), South Carolina (Business Opportunity
Sales Act, Code of Laws of S.C. 1976, Title 39, Chap. 57,
§§ 39-57-10 to 39-57-80), South Dakota (Franchises for
Brand-Name Goods and Services, S.D. Codified Laws
and 1971 Pocket Supp., Title 37, Chap. 37-5A, §§ 37-5A-1
to 37-5A-87 and Business Opportunities, S.D. Cod. Laws
and 1989 Pocket Supp., Chap. 37-25A, §§ 37-25A-1 to 3725A-54), Tennessee (“Little FTC Act,” Tenn. Code, Title
47, Chap. 18, §§ 47-18-101 to 47-18-117), Texas (Business
Opportunity Act, Business & Commerce Code, Title 4,
Chap. 41, §§ 41.001 to 41.303), Utah (“Little FTC Act,”
Utah Code of 1953 and 1987 Supp., Title 13, Chap. 11,
§§ 13-11-1 to 13-11-23 and Business Opportunity Disclosure Act, Utah Code 1953, 1989 Cum. Supp., Title 13,
Chap. 15, §§ 13-15-1 to 13-15-6), Virginia (Retail Franchising Act, Va. Code of 1950, Title 13.1, Chap. 8, §§ 13.1-557
to 13.1-574 and “Little FTC Act,” Code of 1950, 1987 Replacement Vol., Title 59.1, Chap. 17, §§ 59.1-196 to 59.1207 and Business Opportunity Sales Act, Code of 1950,
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Title 59.1, Chap. 21, §§ 59.1-262 to 59.1-269), Washington
(Franchise Investment Protection Act, 1989 Rev. Code of
Wash., Title 19, Chap 19.100, §§ 19.100.010 to 19.100.940
and Business Opportunity Fraud Act, 1989 Rev. Code of
Wash., Title 19, Chap 19.110, §§ 19.110.010 to 19.110.930),
Wisconsin (Franchise Investment Law, Wisc. Stat., 199394, Chap 553, §§ 553.01 to 553.78 and Wisc. Organized
Crime Control Act, Wisc. Stat., 1993-94, Chap 946, §
946.82) and Washington, D.C. (“Little FTC Act,” D.C.
Code, 1981, Title 28, Chap 39, §§ 28-3901 to 28-3908).
Regulations—California Administrative Code, Title 10,
Chapter 3, Subchapter 2.6, §§ 310.000 to 310.505; Hawaii
Department of Commerce and Consumer Affairs, Title III,
Business Registration, Title 16, Chapter 37, §§ 16 to 37-116-37-8; Illinois Administrative Code, Title 14, Subtitle A,
Chapter II, Part 200, §§ 200.100 to 200.901; Iowa Administrative Code, Insurance Division (191), Chapter 55,
§§ 55.1 (523B) to 55.9 (523B); Maryland Code of Regulations, State Law Department, Division of Securities, Title
02, Subtitle 02, Chapter 8, §§ 02.02.08.01 to 02.02.08.17;
Minnesota Rules, 1995, Department of Commerce, Chapter 2860, §§ 2860.0100 to 2860.9930; New York Department of Law, Bureau of Investor Protection and Securities—Codes, Rules and Regulations of the State of New
York, Title 13, Chapter VII, §§ 200.1 to 201.16; Oklahoma
Business Opportunity Regulations, Rules 660:25-1-1 to
660:25-1-3, 660:25-3-1, 660:25-3-2, 660:25-5-1 and
660:25-7-1; Oregon Administrative Rules, Department of
Consumer and Business Services, Division of Finance and
Securities, Chapter 441, Division 325, §§ 441-325-010 to
441-325-055 and Division 13, §§ 441-13-040; Texas Administrative Code, Title I, Part IV, Chapter 97, §§ 97.1 to 97.42;
Virginia Administrative Code, Title 21, Chapter 110,
§§ 5-110-10 to 5-110-90; Washington Administrative Code,
Department of Financial Institutions, Securities Division,
Chapter 460-80, §§ 460-80-100 to 460-80-910 and Chapter
460-82, §§ 460-82-200 and Wisconsin Administrative
Code, Chapters SEC 31 to SEC 36, §§ SEC 31.01 to SEC
36.01.
6. California (Real Estate Licenses, Business and Professions
Code, Div. 4, Part 1, Chap 3, Art. 3, § 10177(m)), Maryland (Gasohol and Gasoline Marketing, Code of Md., Article—Commercial Law Title 11, § 11-303), New York
(Motor Fuels, General Business Law, Art. 11-B, § 199-b
and Cigarettes, Tax Law, Art. 20-A, §§ 485 to 489), Tennessee (Motor Fuel Franchise, Tenn. Code, Title 47, Chap.
25, §§ 47-25-601 to 47-25-607), Vermont (Service Station
Operators and oil companies, Vt. Stat., Title 9, Chap. 109,
§§ 4103), Virginia (Motor Vehicles, Va. Code of 1950, Title
46.2, Chap. 15, Art. 7, §§ 46.2-1566 and 46.2-1567) and
Washington, D.C. (Retail Service Stations, D.C. Code,
1981, Title 10, Chap 2, § 10-222).
7. 44 Fed. Reg. 49, 966 (August 24, 1979).
8. Australia, Brazil, Canada (Alberta, Ontario and Quebec
provinces), China, France, Indonesia, Italy, Korea,
Malaysia, Mexico, Romania, Russia, Spain and the European Union.
9. Federal Trade Commission Interpretive Guides to Franchising and Business Opportunity Ventures Trade Regulation Rule, 44 Fed. Reg. 49, 966 (August 24, 1979).
10. E.g., New York—N.Y. Comp. Codes R. & Regs. tit. 13,
§ 200.4 (hereinafter “N.Y.C.R.R.”).
11. E.g., N.Y. General Business Law, Art. 33, § 685 (hereinafter “Gen. Bus. Law”); 13 N.Y.C.R.R. 200.6(a).
12. Gen. Bus. Law, Art. 33, § 685;13 N.Y.C.R.R 200.6(i).
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13.
14.
15.
16.

17.
18.

19.
20.
21.
22.

23.

24.
25.
26.

E.g., Minnesota and North Dakota.
16 C.F.R. pt. 436.
16 C.F.R. pt. 436.
E.g., Indiana has required its agent to receive service of
process to be listed in Item 1 of the UFOC and Minnesota
has required that this information not be included in Item
1 of the UFOC for any sales of franchises to be made in
its state for the same franchisor.
E.g., New York—13 N.Y.C.R.R. § 200.4(a).
E.g., New York—13 N.Y.C.R.R. § 200.4(b),(c)—Franchisor,
Its Predecessors and Affiliates; Business Experience; Litigation; Bankruptcy; Initial Franchise Fee; Other Fees; Initial Investment; Restrictions on Sources of Products and
Services; Franchisee’s Obligations; Financing; Franchisor’s Obligations; Territory; Trademarks; Patents,
Copyrights and Proprietary Information; Obligation to
Participate In The Actual Operation of the Franchise
Business; Restrictions on What the Franchisee May Sell;
Renewal, Termination, Transfer and Dispute Resolution;
Public Figures; Earnings Claims; List of Outlets; Financial
Statements; Contracts and Receipt.
E.g., New York—13 N.Y.C.R.R. § 200.4(c).
NASAA guidelines adopted on April 25, 1993.
E.g., New York—13 N.Y.C.R.R. § 200.10.
E.g., Connecticut (Business Opportunity Investment Act,
Conn. Gen’l Stat., Title 36b, Chap. 672c, §§ 36b-61(6)) provided a copy of the trademark or service mark is filed
with the state prior to an offer or sale of the franchise in
the state.
E.g., New York—net worth of at least $5 million (Gen.
Bus. Law, Art. 33, § 684(2)) and an exemption form is
filed with the Attorney General prior to offering a franchise for sale.
E.g., New York—Gen. Bus. Law, Art. 33, § 684(3)(c) (with
additional conditions).
E.g., New York—Gen. Bus. Law, Art. 33, § 684(3)(d) (with
additional conditions).
16 C.F.R. 436.2 Definitions.
As used in this part, the following definitions shall apply:
(a) The term “franchise” means any continuing commercial relationship created by any arrangement or arrangements whereby:
(1)(i)(A) a person (hereinafter “franchisee”) offers, sells,
or distributes to any person other than a “franchisor” (as
hereinafter defined), goods, commodities, or services
which are:
(1) Identified by a trademark, service mark, trade name,
advertising or other commercial symbol designating another person (hereinafter “franchisor”); or
(2) Indirectly or directly required or advised to meet the
quality standards prescribed by another person (hereinafter “franchisor”) where the franchisee operates under
a name using the trademark, service mark, trade name,
advertising or other commercial symbol designating the
franchisor; and
(B)(1) The franchisor exerts or has authority to exert a significant degree of control over the franchisee’s method of
operation, including but not limited to, the franchisee’s
business organization, promotional activities, management, marketing plan or business affairs; or
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Franchising in England
The franchising phenomenon is not limited to
the United States. In England, for example, franchising is one of the fastest growing sectors of the
economy. During the most recent reporting year,
the number of franchisees in England rose 17% to
35,200, with yearly turnover reaching 8.9 billion
British pounds. Approximately 317,000 people are
employed in franchising in England, with 29.3%
of all retail trade in England being carried out by
franchised businesses.1
1.

Be Your Own Boss and Cut the Risks, Birmingham
Post (09/27/00) p. 24, Philip Williams.

(2) The franchisor gives significant assistance to the franchisee in the latter’s method of operation, including, but
not limited to, the franchisee’s business organization,
management, marketing plan, promotional activities, or
business affairs; Provided, however, That assistance in
the franchisee’s promotional activities shall not, in the absence of assistance in other areas of the franchisee’s
method of operation, constitute significant assistance; or
(ii)(A) A person (hereinafter “franchisee”) offers, sells, or
distributes to any person other than a “franchisor” (as
hereinafter defined), goods, commodities, or services
which are:
(1) Supplied by another person (hereinafter “franchisor”),
or
(2) Supplied by a third person (e.g., a supplier) with
whom the franchisee is directly or indirectly required to
do business by another person (hereinafter “franchisor”);
or
(3) Supplied by a third person (e.g., a supplier) with
whom the franchisee is directly or indirectly advised to
do business by another person (hereinafter “franchisor”)
where such third person is affiliated with the franchisor;
and
(B) The franchisor:
(1) Secures for the franchisee retail outlets or accounts for
said goods, commodities, or services; or
(2) Secures for the franchisee locations or sites for vending machines, rack displays, or any other product sales
display used by the franchisee in the offering, sale, or distribution of said goods, commodities, or services; or
(3) Provides to the franchisee the services of a person able
to secure the retail outlets, accounts, sites or locations referred to in paragraphs (a)(1)(ii)(B) (1) and (2) of this section; and
(2) The franchisee is required as a condition of obtaining
or commencing the franchise operation to make a payment or a commitment to pay to the franchisor, or to a
person affiliated with the franchisor.
(3) Exemptions. (not listed here).
(4) Exclusions. (not listed here).
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27. E.g., New York—Gen. Bus. Law, Art. 33, § 681:
3. “Franchise” means a contract or agreement, either expressed or implied, whether oral or written, between two
or more persons by which:
(a) A franchisee is granted the right to engage in the business of offering, selling, or distributing goods or services
under a marketing plan or system prescribed in substantial part by a franchisor, and the franchisee is required to
pay, directly or indirectly, a franchise fee, or
(b) A franchisee is granted the right to engage in the business of offering, selling, or distributing goods or services
substantially associated with the franchisor’s trademark,
service mark, trade name, logotype, advertising, or other
commercial symbol designating the franchisor or its affiliate, and the franchisee is required to pay, directly or indirectly, a franchise fee. A franchise under this article shall
not include any agreement, contract, or franchise subject
to the provisions of article eleven-B of this chapter or section one hundred ninety-nine of this chapter, or any
agreement or contract for the sale of motor fuel.
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28. New York—Gen. Bus. Law, Art. 33, § 683(1).
29. New York—Gen. Bus. Law, Art. 33, § 681(12).
30. E.g., New York (a minimum of seven days prior to use)—
13 N.Y.C.R.R. § 200.09.
31. E.g., New York (annually)—13 N.Y.C.R.R. § 200.08; Maryland (quarterly)—Code of Md. Regulations, additional
Title 02, Subtitle 02, Chap. 8, § .02.02.08.14.
32. 16 C.F.R. § 436.1(g).
33. E.g., New York (the earlier of (a) the first personal meeting with the franchisee to discuss the franchise or (b) ten
business days before the franchisee signs any binding
agreements or pays any money)—13 N.Y.C.R.R. §
200.4(c).
34. See Walters v. Ramada Franchise Systems, Inc., 2000 Tex.
App. LEXIS 5673 (Court of Appeals of Texas, Fifth District, Dallas August 24, 2000) in which a franchisor was
denied summary judgment because it retained some control over the franchisee’s operations.
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New York Lawyer’s Deskbook, Second Edition
Written and edited by leading practitioners, the New York Lawyer’s Deskbook consists of 23 chapters, each covering a different area of practice. Each
chapter is intended as a starting point
for new practitioners or for practitioners who may not have previously encountered a particular subject area.
New attorneys will benefit from the
clear, basic review of the necessary
steps involved in handling a particular
transaction or in understanding a particular subject area. By focusing on the
handling of basic transactions, the Deskbook fills the gap between sketchy outlines, which are of little help to the
novice attorney, and the voluminous
reference sources, which very often are
difficult to understand.
Practitioners who are familiar with a
subject area will benefit from the numerous “Practice Guides” and from
using the Deskbook as a refresher to reinforce their own methods of practice.
The second edition of the New York
Lawyer’s Deskbook, which incorporates
the 2000 Supplement, has been expanded into a two-volume set. It updates the original text, including a comprehensive estate planning update; new
chapters on zoning and land use and
commercial real estate; and coverage of
Kendra’s Law, electronic filing, amendments to the ethics rules, Mandatory
Continuing Legal Education rules, external appeals of health plan treatment
denials, and the signature line requirement for court documents, among
others.
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Contents
Corporate and Partnership Law •
Buying and Selling a Small Business
• Tax Implications of Forming a Corporation • Arbitration under the Civil
Practice Law and Rules • Preparing for
and Litigating the Plaintiff’s Personal
Injury Case in New York • What Is a
Debt Collection Case? • Enforcement
of Money Judgments • Matrimonial
Law • Labor Law • General Introduction to Workers’ Compensation Law •
Social Security • Criminal • Environmental Law • Mechanic’s Liens •
Mortgages • Mortgage Foreclosure •
Real Estate Transactions—Residential
Property • Will Drafting • Probate and
Administration of Decedents’ Estates
• Banking Law • Article 81 Guardianships • Zoning and Land Use • Real
Estate Transactions—Commercial Property

WINNER OF THE ABA’S
CONSTABAR AWARD!
• A step-by-step guide for handling a
basic case or transaction in 23 areas
of practice.
• Includes new chapter on Commercial Real Estate Practice by
Christina Kallas, Esq.
• Invaluable for new practitioners
and practitioners entering a new
practice area.

1998 • (Supp. 2000) 1,532 pp., looseleaf 2 vols. • PN: 4150
List Price: $175 (incls. $12.96 tax)
Mmbr. Price: $150 (incls. $8.15 tax)
(Prices include 2000 Supplement)

To order
Call 1-800-582-2452
Source code: cl1264

New York State
Bar Association

“. . . exactly the book I was looking for—
and could not find—when I began to
practice in New York.”
Jill Nagy, Esq.
“. . . one of the finest deskbooks that has
ever been published.”
Lucian L. Lodestro, Esq.
Lodestro Cass Vanstrom & Edwards
Jamestown
“Great book for all lawyers.”
David Johnson, Esq.
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POINT OF
VIEW

Client Protection Funds Serve
Noble and Pragmatic Needs
BY FREDERICK MILLER

G

ood news it is that the chief justices of the United States have
committed their high courts to
the survival and revitalization of law
client protection funds. That commitment is expressed in the Conference of
Chief Justices’ “Action Plan for Lawyer
Conduct and Professionalism (January
1999),” and the plan’s operational and
structural standards for these lawyerfinanced programs to protect legal consumers.
Law client protection funds are one
of the best kept secrets of the legal profession, except in a handful of states.
From a national perspective, a huge
number are little more than public-relations gimmicks. Witness the National
Law Journal’s recent survey of protection funds nationwide. The headline of
its special report captures its unhappy
conclusion: “An Empty Promise.” In
state after state, protection funds are
failing in their mission to protect
clients and escrow beneficiaries from
dishonest conduct in the practice of
law.
I helped administer the New York
Lawyers Fund for Client Protection
from its beginning in 1982. During
those 18 years, the Lawyers Fund—actually the lawyers of New York State—
restored more than $85 million to victims of lawyer dishonesty. The Empire
State has 175,000 licensed attorneys.
Each active practitioner is assessed $50
annually to support the fund, which
provides $300,000 in coverage for each
eligible loss. More than 95% of all victims receive 100% reimbursement for
their losses. The fund exists because of
the pioneering efforts of the New York
State Bar Association, which had one
of the earliest client reimbursement
programs in the United States.
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Twenty-five years ago, I doubt that
the nation’s chief justices, or anyone
else for that matter, gave much
thought to law client protection funds.
State courts protected legal consumers
by disciplining errant lawyers. But
there was an evolution underway and,
and after lawyer discipline, there
emerged the dual challenges of protecting clients from a lawyer’s malpractice and the misuse of their money
by theft and embezzlement.
Our notions of client protection
evolve still. Newcomers include
lawyers with alcohol and drug problems, and the resolution of disputes
over legal fees. That’s only the short
list. Before long we’ll be faced with a
host of cyberspace issues in professionalism. It’s no coincidence that
these challenges emerged contemporaneously with the consumer protection
movement in the United States.
Lawyers may not think of their clients
as consumers, but they are and this
particular movement, thanks largely to
lawyers, is a permanent feature of the
landscape.
A client protection fund serves several purposes in a state’s justice system; some noble and others pragmatic.
The nobility is expressed in our profession’s classic empathy with widows
and orphans, the biblical representation of that part of the human condition that we call vulnerability. This empathy for the widows and orphans in
our communities is part of our moral
and cultural heritage, and probably
our DNA. And it should not be a surprise that widows and orphans are the
clientele of our protection funds; not
literally, perhaps, but surely in their
vulnerability to a lawyer’s breach of
trust.

But there are other reasons why our
profession needs client protection
funds. One is that existential thing
called “trust.” When Governor Hugh
L. Carey approved the legislative bill
that created New York’s client protection fund, then called the Clients’ Security Fund, his approval message
contained the observation, “The legal
profession depends upon the trust of
clients.” That’s not something from a
fortune cookie. Trust is absolutely essential to our system of dispute resolution.
Try to imagine how that system
could operate without trust. Yes,
clients have to trust their lawyers, but
lawyers have to trust their clients. And
lawyers have to trust one another.
Likewise, lawyers must trust judges,
and judges must trust the lawyers who
appear before them. It’s an infinite
chain of trust. Consider the result if
distrust permeated our law offices and
our courtrooms. Without trust, affordable legal transactions would be impossible. Our system of dispute resolution would grind to a halt.
Professional self-interest, then, justifies the judicial supervision of client
protection programs. And we cannot
overlook the relationship between
these programs and another major
concern of the Conference of Chief Justices: How can lawyers and judges
promote public trust and confidence in
the American system of justice? The
American Bar Association’s Model
Rules for Client Protection Funds provides one answer: “The purpose of the
Lawyer’s Fund for Client Protection is
to promote public confidence in the
administration of justice and the integrity of the legal profession by reimbursing losses caused by the dishonest
conduct of lawyers.”
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Last October, Chief Justice Thomas
Zlaket of Arizona spoke to a gathering
of lawyers in Scottsdale. It was a frank
sermon, even for a Sunday. The chief
justice warned: “So long as people
have a bad impression of lawyers and
the legal profession, I don’t think
we’ve got a chance of significantly elevating public trust and confidence in
the American justice system.” It can’t
get plainer than that. It’s downright
discouraging that so many judicial and
bar leaders seem unaware that client
protection funds are wonderful vehicles for refreshing public trust and confidence in our institutions of justice.
What could impress more favorably
than lawyers opening their pockets to
widows and orphans?
Professional self-interest is served
further by a benefit that most lawyers
seldom think about: a law client protection fund, administered by the profession, is far superior to mandatory
commercial insurance schemes. It’s no
exaggeration that mandatory bonding
of lawyer escrow accounts would put
lawyer licensing, as a practical matter,
into the hands of the insurance industry. But it’s a gross distortion of professional responsibility to consider a
client protection fund as some sort of
bar association charity. A protection
fund is no more a charity, to my mind,
than is a malpractice carrier, or a crime
victims’ fund, or the surety of a courtappointed fiduciary. Reimbursement
or restitution of a client’s loss should
not be a “matter of grace” for the most
influential profession in American society. The correct label is financial responsibility.
The National Law Journal’s survey of
client protection funds documents that
the most effective client protection programs in the United States are those
that operate under the watchful eye of
a state’s high court. One problem with
the bar association model is the understandable reluctance of elected bar
leaders to publicly discuss dishonesty
in the practice of law. There are also the
financial implications in inviting
claims to a fund that may be barely sol54

vent. In a state like that, a protection
fund has all the allure of Pandora’s
Box.
The Chief Justices’ “Action Plan”
articulates six basic standards for client
protection funds, the first of which has
been realized: all 50 states and the District of Columbia now have client protection funds. That was a 30-year effort.
The plan’s second standard requires
that a protection fund “substantially
reimburse losses resulting from dishonest conduct in the practice of law.”
What’s substantial reimbursement?
Let me suggest a minimum standard: a
client protection fund should reimburse fully 90% of all eligible victims.
That’s a plain and realistic goal. In
New York, for example, the median
client loss has never exceeded $15,000.
Reimbursing losses like that should
bankrupt no client protection fund or
state bar association.
The plan’s third standard requires
that each protection fund be financed
by a mandatory assessment on
lawyers. The amount of that assessment, per capita, ultimately depends
upon the fund’s reimbursement policies and will vary, of course, from state
to state. But an annual assessment of
$50 per lawyer—less than a dollar a
week—will produce a fund that everyone can brag about.
It is important that the legal profession provide the funding. That creates
the incentive to support efforts to reduce client losses and claims. An effective client protection fund is not a cash
register. It’s more of a watchdog to
identify weaknesses in statutes and
procedures, which provide opportunities for dishonest lawyers to abuse the
trust of clients.
The plan’s fourth standard requires
that the fund’s assets be designated as
a trust. This is essential to the fund’s
integrity as an institution of justice. If
its assets can be raided to finance other
programs, the fund’s fiduciaries cannot be truly independent in their decision-making obligations. The same is
true of the fund’s revenue stream. It

must be certain and reliable, with reserves adequate to deal with the unpredictable. In too many states, reimbursement awards are based on the
fund’s revenues, and not on the merits
of the claims. That’s rationing justice.
The fifth standard requires that a
fund be managed by a board of
trustees composed of lawyers and lay
persons. Since 1982, the board of
trustees in New York has consisted of
five lawyers and two members who
are not lawyers. One was an insurance
company executive, another a banker,
and the third is a newspaper publisher.
There is simply one word, which describes their role: indispensable.
Without exception, every lawyer
describes service on a fund’s board of
trustees as the most rewarding affiliation in a professional career. That opportunity should be spread around.
Trustees should serve staggered terms
of office, with an orderly cycle of replacements so that the fund’s institutional memory is preserved. And in the
interests of accountability, it would be
helpful indeed if a member of the court
served as a liaison to the fund.
The plan’s final standard requires
the fund to publicize its existence and
its activities. In several of the United
States, fund administrators are actually prohibited from publicly discussing their funds. Bar leaders do not
want to admit there’s an occasional
bad apple in the barrel, nor do they
want to encourage claims to a financially shaky fund. The unfortunate result is that these protection funds are
known only to bar insiders.
I cannot emphasize too much the
importance of consumer education.
We did a lot of that in New York: public service announcements; escrow accounting programs for lawyers; consumer protection brochures for the
public; frequent press releases about
the fund’s activities; radio and television interviews; and the creation and
maintenance of a network with the
media statewide. There was never a
press release or interview that did not
highlight the integrity and compassion
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of our bar. These efforts paid off: Reimbursement claims to the fund have decreased nearly 50% since 1997, and the
current number of pending claims is
the lowest in 16 years. This didn’t happen by chance.
The issue remaining is how our nation’s high courts should implement
these five standards. Let me suggest
that each high court commission a
straightforward analysis of the structure, procedures, and finances of its existing state fund, using the standards
in the “Action Plan” as a yardstick,
and the ABA’s Model Rules for protection funds. This analysis will involve
some arithmetic, but it’s simple math:
the actual amount of lawyer theft in
your state; the revenue that would be
needed to reimburse fully 90% of the
victims; the operating expenses of the
fund; the annual per capita lawyer assessment to pay these costs; and an ap-
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propriate reserve to meet unpredictable client losses.
As a young lawyer, I had the good
fortune to work with a giant of a chief
judge in the reorganization of authority for court management in the Empire State, judicial discipline, and the
selection of judges of our Court of Appeals. Had I the gift of foresight, I
would have suggested to Chief Judge
Charles D. Breitel that he create an Office of Public Trust to support programs like a law client protection fund,
an alcohol and substance abuse program for lawyers and judges, malpractice protection, the qualification and
appointment of court-appointed fiduciaries, and consumer education projects to help New Yorkers maneuver
through our maze of courts and laws.
It would be a mini think tank, if you
will, to promote public confidence that
despite the complexity of life in the

21st century, the only reason we have
lawyers and judges and courts is to
protect people and their rights.
I think I could have sold him on the
idea. Chief Judge Breitel appreciated,
better than anyone I’ve ever met, the
near-magical powers of a high court
and a chief judge to get things done
that ought to be done, and to keep
them going. Persistence had a lot to do
with it.
FREDERICK MILLER is counsel to the
National Client Protection Organization, Inc., a nonprofit educational organization that provides pro bono support to law client protection funds.
He is special counsel to the Albany
law firm of Chamberlain, Kaufman &
Jones. He served as executive director
and counsel to the New York Lawyers
Fund 1982-2000.
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Fe d e ra l C i v i l P ra c t i c e
Editor-in-Chief
Georgene M. Vairo
Professor of Law and William M. Rains
Fellow
Loyola Law School
Los Angeles, CA

When Federal Civil Practice was
first released, its stated aim was
to ‘‘make the vast and complex
subject of federal practice comprehensible to every practicing
attorney.” That it is one of the
most successful reference texts
ever published by the New York
State Bar Association is evidence
that the goal of this book has
been accomplished.
Written by more than 30 of
New York State’s leading practitioners, judges and law professors, and designed as a text of
first reference, Federal Civil Practice is an invaluable guide for
new or inexperienced federal
court practitioners, who may find
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the multi-volume treatises on this
topic inaccessible as sources of information for quick reference. The
more experienced practitioner will
benefit from the practical advice
and strategies discussed by some of
the leading federal court practitioners in New York State.
Each chapter of Federal Civil Practice provides the reader with an
overview of the topics presented,
practical advice and a clear exposition of legal principles. ‘‘How to do
it’’ checklists and sample forms are
contained in many chapters. A thorough index and references to further legal authority greatly increase
the utility of this book.
The 2000 cumulative supplement
to Federal Civil Practice provides
practitioners with an analysis of the
various statutory and rules
changes, case citation updates and
additional exhibits and forms.

1989; Supp. 2000 • 1,038 pp., hardbound • PN: 4100
List Price: $115 (incls. $8.52 tax)
Mmbr. Price: $90 (incls. $6.67 tax)
Cosponsored by the Commercial and Federal
Litigation Section and the Committee on
Continuing Legal Education of the New
York State Bar Association.

To order
Call 1-800-582-2452
Source code: cl1265
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LAWYER’S
BOOKSHELF

L

adies and Gentlemen of the Jury,
by Michael S. Leif, H. Mitchell
Caldwell, and Ben Bycel, published by Simon & Schuster, New
York, N.Y., 400 pages, $15.00. Reviewed by Richard H. Wagner.
The subtitle of this book, “Greatest
Closing Arguments in Modern Law,”
provokes the question: What makes a
closing argument great? The authors
do not provide a direct reply, but they
attempt to answer this question by
providing examples from famous trials including the Nuremberg War
Crimes Trial, the Silkwood case, the
Manson trial, the Chicago Seven trial,
and six others.
While the authors offer commentary on the arguments, they have no
political agenda. As a result, both
prosecutors and defense lawyers, liberals and conservatives, get equal
play. The book leaves readers free to
formulate their own conclusions
about the art of making arguments
without having to penetrate a political glaze.
As evidenced by the fact that the
authors have included no examples
of great oration done in a losing
cause, the first requirement for deeming an argument great that can be distilled from this book is that it was for
the winning side. This is only fair, as
every lawyer that makes a closing argument is doing so on behalf of a
client and, from the client’s perspective, the only argument that can be
called great is one that is effective in
achieving the client’s desired result.
However, the mere fact that the
client prevailed does not mean that
the attorney did a great job. As Justice
Antonin Scalia has observed, because
cases are decided on their merits,
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“not infrequently, a lawyer who has
done a really terrible job . . . wins the
case.” Accordingly, in the sections
preceding the edited transcript of
each argument, the authors provide a
commentary explaining the reasons
why they believe it was effective. In
so doing, they lay out some guidance
on the tasks that must be accomplished to make an effective closing
argument
To illustrate, the authors point out
that at the end of World War II, there
was far from unanimous agreement
that the Nazi leaders should be accorded a trial. Indeed, the Churchill
government advocated that summary execution was the “preferable
course.” However, the four victorious
powers, the United States, France,
Great Britain, and the Soviet Union,
eventually decided that trials were
necessary to re-establish the rule of
law in Germany. Because the goal
was to develop respect for the courts,
these trials could not be mere show
trials. As a result, there were 216 days
of trial time, with 80 witnesses testifying in person, 143 witnesses testifying by interrogatories, and 4,000
pages of documentary evidence. With
the world watching, Justice Robert
Jackson, who had taken a leave of absence from the U.S. Supreme Court to
act as the lead prosecutor at Nuremberg, had the job of distilling this
mountain of evidence and dealing
with the 23 defendants’ various attempts to shift the blame. Against this
unique backdrop, the authors point
out that Jackson had to accomplish
four tasks in his closing argument
that prosecutors must accomplish
even in more mundane cases:
[First,] he had to take the vast
scope of the Nazi’s atrocities and
give it a contextual framework in
order to allow the jury [i.e., the
panel of judges] to deal with the
sheer enormity of the deeds. Next,
he had to strike a clear and compelling theme . . . . Third, he had to
clear the trial of the peripheral material brought by the defense, and

keep the jurors focused on the significant facts and relevant issues.
Finally, Jackson had to organize the
evidence to assist the jurors in
dealing with the huge amount of
evidence that was introduced.

The transcript that follows lets the
reader see how Jackson fulfilled those
tasks.
Donald Re’s argument for the defense in the trial of automaker John
Delorean for narcotics smuggling
provides a lesson on how a defense
attorney can use a closing argument
to overcome a seemingly insurmountable body of evidence. The
prosecution had videotapes and eyewitness testimony implicating Delorean in a purported drug deal. The
prosecution could also show motive
because Delorean desperately needed
cash to save the sports car company
he had founded in a blaze of publicity. Because the alleged drug deal was
actually a government sting operation, however, “Re put the FBI and
DEA on trial,” arguing that the government agents had entrapped his famous client in “a blind quest for fame
and glory.” But Re also realized that
simply calling the government names
would not be enough. Because the
prosecution was asking the jurors to
look at the totality of the circumstances, “Re went back to the beginning and painstakingly analyzed
every contact, every meeting, and to
the extent possible, explained it away
by putting it into a context more favorable to Delorean.” The transcript
reveals just what a Herculean task
this was, but it paid off with a prompt
acquittal.
The book also demonstrates that
the effectiveness of a closing argument depends heavily on its delivery.
This is shown most clearly and albeit
unintentionally by the two closing arguments of Clarence Darrow included in the book; one in his own
defense to charges of bribing jurors in
1911, the other in defense of confessed murderers Nathan Leopold
and Richard Loeb in 1924. Although
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the former was to a jury and the latter
to a judge, there is little difference in
style. Both speeches reportedly left
the courtrooms in tears and both
achieved the results Darrow was
seeking. Neither speech lends itself to
the printed page, however. Divorced
from the voice of the speaker, the
reader is left to wade through pages
of what appears to be rambling emotional rhetoric, dubious logic, longwinded discussions of seemingly irrelevant points, and personal attacks
on the prosecutors.
This is not to say that each of the
arguments presented has the entertainment value of an evening of reading deposition transcripts. Some of
the arguments, such as Justice Jackson’s closing at Nuremberg and Vincent Bugliosi’s in Manson, are quite
absorbing. In addition, because the
arguments are from trials that
achieved some notoriety and many
are by well-known advocates, they
hold the reader’s attention much
more than if the authors had selected
examples of closing arguments from
obscure patent cases.
In sum, while the authors do not
define in so many words what makes
a great closing argument, there is
much to be learned from the examples of the art of advocacy that they
have assembled. Reading such good
examples of the art enhances one’s
ability to develop arguments whether
before a jury, an appellate panel, or in
a brief.
Richard H. Wagner, senior litigation
counsel in the Verizon Legal Department in New York City, practices appellate and commercial litigation.

The Greatest Player Who Never
Lived: A Golf Story, by J. Michael
Veron, published by Sleeping Bear
Press, 2000, 286 pages, $22.95. Reviewed by Robert D. Lang.
Many novels are now being written about lawyers and their practicing of law. Books about golfers and
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their practicing of golf are also very
much in vogue. In his first novel, J.
Michael Veron, himself a lawyer and
golfer, combines the two themes—
law and golf—to write a compelling
page-turner novel entitled, “The
Greatest Player Who Never Lived.”
Think John Grisham meets Bagger
Vance and you get the general idea.
The novel concerns a law student
who accepts a summer associate position at an Atlanta law firm. Far from
receiving a plum assignment, he is
“asked” to review the dusty legal
files that belonged to golfing great
Bobby Jones, who practiced law with
the firm after he retired from tournament golf at the height of his golfing
career. Not wishing to complain to
the managing partner about his less
than exciting assignment (which
might not bode well for his receiving
an offer from the firm), the summer
associate dutifully reviews the old
files. In the course of the review, he
stumbles across an exchange of correspondence between Bobby Jones and
Beau Stedman, an outstanding young
golfer of undeniable talent.
Poised to challenge Jones for golfing greatness in the 1920s, Beau Stedman is instead abruptly forced to give
up golf and flee the jurisdiction
under the cloud of a murder investigation in which Stedman is accused
of the crime. In the years that pass,
Bobby Jones, acting sometimes as
Stedman’s lawyer but more often as
his friend, arranges a number of
money challenge matches between
Stedman (playing under an assumed
name) and such golfing greats as
Walter Haig, Gene Sarzen, Sam Snead
and the King himself, Arnold Palmer,
both to allow Stedman to make a living and to continue Stedman’s love of
the game.
Intrigued by the story of Stedman
and his relationship with Jones, the
summer associate eventually takes
steps to both bring the story of Beau
Stedman to the attention of the general public and to solve the murder

and clear Stedman’s name. That effort leads to a hearing in federal court
in New Jersey on an application for
an injunction to prevent a public exhibit about Stedman that includes the
summer associate’s “proof” identifying the true murderer. Without giving
away the end of the story, I will simply say that there are several twists
and turns along the way, including
the application of the federal rules of
evidence.
The book will makes for an enjoyable read for lawyers while we patiently wait for the golf course to reopen this spring.
Robert D. Lang, a member of the firm
of D’Amato & Lynch in New York
City, wrote the “Lawsuits on the
Links” article in July-August 2000
issue of the Journal.
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NEW
MEMBERS
WELCOMED
FIRST DISTRICT
Essam Ernest Abadir
Michael S. Abitbol
Sheri Lyn Abramson
Amy Tull Ackert
Scott Hazzar Allan
Dominador E. Almeda
Amy Sharo Amster
N. Tod Angkatavanich
Jose A. Arias
Michael S. Arlein
Steven C. Armbrust
Masako Asazuma
Danielle G. Avery
Linda Beth Azrin
Nicholas L. Baggaley
Asli U. Bali
Jasmine Ball
Mark Barnes
Jenette A. Barrow-Bosshart
Richard Willett Barton
Robin C. Beaver
Margarita Bejerano
Jonathan R. Bell
Tina C. Bennet
Jennifer Bergenfeld
Martin M. Berger
Susan L. Berger
Anita Bergman
Robin Bergstrom
David S. Berkowitz
Debra Berman
Joanna Marie Bernard
Mark David Bigos
Donald N. Billings
Michael David Birnbaum
Miranda Mary Homburg
Biven
Sean Edward Blanchfield
Ronna Wineberg Blaser
Stacey D. Blayer
Madeleine Blot
Barri Lynn Bogner
David K. Bohrer
Mark Booker
Selma B. Borden
Elana M. Bourkoff
Suzanne M. Brackley
Alvin L. Bragg
Heiner H. Braun
Adam Harrison Braverman
George Brecher
Alys A. Brehio
Michael Anthony Brenna
Matthew Whitney Brissenden
Frederick Douglas Brock
Rachel L. Brod
Jennifer A. Bromley
Justin Jeffrey Brookman
Craig Richard Brown
Jane Sarah Browne
Shanise Vinet Bryant
Joseph Buongiorno
John W. Bustard
Desmond Fidelis Cahill

Maria L. Canovas
Lisa Fern Cantos
Boyd Gilardi Carano
Jason M. Casella
Tomaso Cenci
Gershon Chachanashvili
Steven R. Charno
Barry Y. Cheng
Jehangir Jal Choksi
Rupali Chopra
Chun H. Chung
Steven Chung
Arthur J. Ciampi
Denise Michele Clark
Rebecca S. Coccaro
Jason Fredric Cohen
Todd S. Corey
Danielle Cortina-Merolla
William Cozzolino
Daniel A. Crane
Don W. Cruse
Nilufer Dalal
Tamir Dardashtian
Raj B. Dave
Roy David
Aaron Davidson
Regina Dekhtyar
Mitul Indrajit Desai
Mark A. Dessi
Mary P. Devine
Deanna Dickerson
Michael Henry Dolan
Richard Philip Dolcetti
Margaret M. Drohan
Kristen M. Dunker
Michael Lawrence Eden
Abbey Walsh Ehrlich
Melissa Hannah Eidelheit
Robert G. Eisler
Gary I. Elias
J. Robert Ellner
Rebecca R. Embry
Norman Eng
Thomas F. English
Paul J. Epstein
Vincent A. Errante
Jacqueline D. Ewenstein
Susan Alexandria Fani
Stephen J. Fantozzi
Jarett Scott Fein
Sarah J. Fels
Christopher Micheal
Ferguson
Mark Vincent Ferraro
Katharine M. Finch
Peter Raike. Fischer
Scott D. Fisher
Eugene Martin Fisher-Haydis
Kevin F. Flaherty
William B. Flannery
Bridget M. Fleming
Merrill E. Fliederbaum
Steven S. Flores
Mary Ellen Flynn
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Patrick Michael Fogarty
Mary G. Fontenot
Elizabeth M. Formidoni
Adrien Fournier De Launay
David A. Frankel
Jonathan James Frankel
Stuart W. Fraser
William Jay Frazier
Richard N. Freeth
Darren Morris Fried
Chaim Yair Friedland
Elizabeth Alixandra Friedland
Seth L. Friedman
Nathaniel Friends
Gloria M. Fuentes
Adam Chihendeu Furber
James D. Fusso
Erica J. Galinski
Jay A. Galluzzo
Jeremy A. Gans
Romas Petras Garbaliauskas
Michael Gat
Matthew B. Giger
Katherine Mara Gitelson
Lisan L. Goines
Jason Mathew Gold
Erica J. Goldberg
Paul A. Goldberger
Lee M. Goldsmith
Scott R. Goldsmith
Arthur L. Goldstein
Richard W. Gonnello
Kathleen Koziol Goodfellow
Dana L. Gordon
Patricia Marie Grande
Jill L. Grappell
Matthew Dustin Griffin
Caryn K. Groce
Maya L. Grosz
Paul C. Gunther
Robert J. Gutowski
John A. Guzman
Lynn E. Haaland
Patricia M. Hadji
Cynthia A. Hadjiyannis
James F. Haft
Asaf S. Hahami
Lisa Marie Hall
Claire Quinn Halligan
Charles Scott Hamner
Seth D. Harris
Robert B. Hatchett
Tayanita Tara Hayes
Staciellen S. Heasley
Sean Hecker
Karin L. Herrmann
David S. Hershey-Webb
Darryl C. Heslop
Eric Hill
James Oleg Hmelnitsky
Rachel L. Hochhauser
Ian K. Hochman
Robert S. Hoff
Tracie Lee Hoffman
Howard S. Hogan
Kevin Anne Hogan
Spring S. Hollis
Amy L. Holman
Maria G. Honrado
Jun Hu
Lynna Mary Huang
Serena Claire Hunn
Miles Mark Hunter
David S. Ivill
Alison Willis Jackson
Guy Jacobson
Joshua Todd Jacobson
Scott D. Jaffee

Susan Joe
Thomas Joergens
Jaye P. Johnson
Keith J. Johnson
Edward M. Jozwicki
Mitchell Kahn
Anil Kalhan
Kirtee Kapoor
Peter Karanjia
Philip E. Karmel
Anju (Angie) Karna
Konstantinos Dimitrios
Katsiris
Brandi T. Katz
Eliyohu M. Katz
Darcy Fanchon Katzin
Carlyn C. Keane
John Patrick Keil
Alexandra Khlyavich
Denis Joseph Kiely
Si-yeon Kim
Justine E. Kirby
Warren S. Kirschbaum
Kira Koch
Kimberly J. Koerner
Susan L. Kolcun
Jennifer Daly Koppman
Joseph F. Kornicki
Israel E. Kornstein
Gregory Michael Krakower
Malathi Krishnamachari
Hee Kyung Kwon
Richard B. Lai Choy
Steven J. Laitmon
Nadia Lakhdari
John B. Lamb
Lisa J. Laplante
Robert L. Lash
Robyn Elise Latman
James D. Lawrence
Crystal Lee
Doreen Lee
Jisook Lee
Alan Bryant Leeds
Noah Maxim Leibowitz
Steven J. Lever
Jamie A. Levit
Wendy E. Levy
Arlene E. Lewis
Chi-jui Liao
Joram Maurijn Lietaert
Peerbolte
Olakunle Daniel Lijadu
Maureen Guadalupe Lim
Guy S. Lind
Jennifer R. Lindsey
Christopher R. Lipsett
Daniel Litowitz
Louise Lu Liu
Renee S. Liu
Matthew Loncar
Joan Marie Loughnane
Betty Louie
Paul Loumeau
Su Lian Lu
Diana E. Lucente
John A. Lynch
Steven J. Lyons
Aine Veronica Madden
Michael Douglas Maimin
Laurie Claire Malkin
Margaret Ann Malloy
Lisa Gitnik Maloul
Annette Malpica
Wayne J. Mandel
Daniele Marchesani
Ashok D. Marin
Nicholas A. Marsh

Sarah Graham Marshall
Louis L. Martins
Shyam Maskai
Troy Michael Matterfis
Zachary S. May
Justin K. Mcananey
Bernadette Rita Mcglynn
Meredith Jean Mcgowan
Christine M. McGuire
Maryanne Mcguire
Meagan Mchugh
Kieran John Mcintyre
Joanne Maureen Mclaren
Monica Ann Mclaughlin
James B. McNamara
Beth Jameltha Meador
Steven Edward Mellen
Carol E. Meltzer
Sharone Michelle Menczel
Manuel J. Mendez
Shamir Fatehali Merali
Amelie Rachel Meyer
Patricia Jeanne Meyer
Alexandra Genevieve Mihalas
Adam John Mikkelsen
Derrick S. Milam
Alan D. Miller
Edward G. Miller
Paul Sanford Miller
James Morey Millerman
Lawrence David Minasian
Alan S. Modlinger
Terrence M. Moloney
Elizabeth J. Moody
Jane Morgan
Saul P. Morgenstern
Brian D. Morris
Sheila Mortazavi
Dana Moskowitz
Karla Moskowitz
Ross A. Moskowitz
Sherif Khofo Moussa
Christopher Brennan
Mulvihill
James J. Murray
Robert W. Murray
Kristin B. Mutchler
David L. Natter
Sushila Nayak
Jennifer McCracken New
Julia Newlove
Gladys Idelis Nieves
Melissa L. Niglio
Todd C. Norbitz
Jolly-Johanna L. Northrop
Darren W.T. Novak
Christopher Sean O’Connell
James M. O’Connor
John P. O’Connor
Margot Fell Oconnor
Ada Peter Ojile
Michael Okon
Louis F. O’Neill
Shlomit Ophir-Harel
Benet John O’Reilly
Catheryn Ann O’Rourke
Amy B. Ortner
Anne T. Ottaviano
Alexa Beth Pappas
Christian Kellogg Parker
Andrew Lewis Parks
David J. Passey
Samia Patel
Tina Kathleen Pearson
Enrico A. Pellegrini
Edward David Pergament
Tina M. Perry
Nathaniel Alfred Persily
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Bruce Donald Peterson
Nia Aisha Phillips
John J. Pietrunti
Keith M. Pinter
Matthew L. Pirnot
Sonia Plata
Len Plotkin
Claudia Rachel Pollak
Raphael Moshe Pollak
Matthew W. Pond
Elyse N. Post
Ashley Pressler
Joshua Dana Proujansky
Anthony A. Pullano
Ayesha Qayyum
Claudia Elena Rachadell
Andrei Vladimir Rado
Eric C. Ragot
Michael Charles Rakower
Banurekha Ramachandran
Jennifer Anne Ramo
Stephanie A. Reday
Yvonne Regn
Andrew Seth Rettig
Jordan E. Ringel
James Taylor Roark
Monique J. Roberts
Karol Smith Robinson
Steven Neal Rockoff
Anne E. Rodgers
Cynthia H. Roeser
Julia A. Rogers
Stephen David Romagnoli
Corinne Avery Roosevelt
Dean J. Rosen
Meredith B. Rosen
Marci A. Rosenfield
Richard T. Ross
Robin Rocio Rubiano
Bart Harris Rubin
Jonathan D. Rubin
Jeffrey L. Rubinger
John W. Russell
Toby J. Russell
Michael Benjamin Rutner
Wadie Edward Said
John Berard Sarno
Carl J. Schaerf
Stefan Gosselin Schick
Corinne L. Schiff
Kara R. Schiffman
Stephen B. Schneer
Joseph Francis Schneider
Marc J. Schneider
Matthew B. Schneider
Daniel E. Schoenberg
John Dutton Schueller
Henry R. Schwartz
James C. Schwartz
Jennifer A. Schwartz
Matthew A. Schwartz
James Edwards Scott
Joanne Seltzer
Ellen Seo
Lisa Ellen Seslowe
Sushma Sharma
Peter Dehaven Sharp
Charles R. Shaver
Patrick M. Shea
Michele L. Sheridan
Leigh J. Sherman
Vaishali Shetty
Benjamin J. Shin
Jonathan Todd Shoenholz
Hope Sidman
Natalie Sarah Silver
Kai Singer
Tanuja Singh
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Grace June Song Sinn
Neil B. Sirota
Sholom Sittner
Patrick T. Skacel
Robin B. Skarstad
Adelina M. Sklyar
Maia Pinkham Sloss
Jamilia N. Smith
Jennifer Marie
Bellefenille Smith
Terra Nicole Smith
Gerald Byungnoon Song
Marianne Soohoo
Jack B. Spizz
Dean W. Steele
Ariel Edward Stern
Eric R. Stern
Matthew D. Strada
Benjamin Su
Eric Su
Victoria W. M. Su
Pamela J. Sullivan
Rajesh Swaminathan
Michael Robert Swartz
Michael J. Sweedler
Vera Sywenkyj
Tiffany June Tang
Mahram M. Tavakoli
Gail H. Telleysh
Barry A. Tessler
Elisa Maria Tighe
Edward M. Tobin
Steven Toboroff
Dina Arun Tolia
Traci Tomaselli
Sophia Tsokos
Ofer Moshe Tur-sinai
Joseph S. Tusa
Bradley Alexander Tusk
Brian Dayton Unroe
Ewout Van Asbeck
Hans Wynand Van Der Sande
Paul E. Van Horn
Amy A. Van Prooyen
Hector I. Velez
Lambrina Vellios
Milton A. Vescovacci
Jonathan B. Vessey
Mathieli Antoine Vignon
Joel Mag-iba Villaseca
Mattew Kiaer Viverito
Gregory Carl Vogelsperger
Susan Mary Wade
Sarah Wadelton
Andrea Katharine Wahlquist
Michelle Wilson Waites
Alison Hoyle Wallis
Karen J. Walton
Helen Wai-fun Wang
Gayle Farbman Wasserman
Melissa Anne Weber
Chung Eun Wei
Robert Curtis Weibe
Avi Weitzman
Meiray Ann Werbel
Thomas M. Wickersham
Heather C. Wilde
Veronica J. Wiles
Daniel A. Williamson
Tremaine S. Wright
Amy Chunyan Wu
Faith Fei-su Wu
Huiya Wu
Michael Andrew Yap
Isabelle M. C. Yeterian
Jinho Yim
Ayanna Saidat Young
Meredith Donna Younger

Cynthia Nien-shing Yuan
Harold Yuen
Amy Shannon Zabetakis
Ilya Zaides
Witold Zatonski
Aaron Mark Zeisler
Veronica Kay Zeitlin
Ido Zemach
Joan Quanhong Zhang
Joseph Zorn
SECOND DISTRICT
Suzanne A. Ascher
John Carl Bowers
James H. Cahill
Dominque Day
Stefanie Vines Efrati
Alexander R. Fink
Margaret A. Goudy
Elissa B. Heinrichs
Thomas Miguel Hilbink
Naya Ayana Howell
Jane Hsiao
Heather C. Indig
Benjamin Kanstroom
Binyomin Kaplan
Thomas Gordon Kennedy
James Andrew Kent
Carolyn S. LeBel
Jennifer Long
Holly Ann Macdonald
Jed S. Marcus
Robyn G. McAllister
Theodore J. McEvoy
Miranda M. McFadden
Richard R. Munroe
Marissa Olsen
Brendan T. Omeara
Tarsha N. Ricks
Jordan Will Rossman
Ron Ryk
Jonathan Seth Schulman
Ragini N. Shah
Stephen V.M. Springle
Sabrina Tavi
Sophie L. Truslow
THIRD DISTRICT
Jason M. DiMarino
Osofisan A. Ibitola
Kathleen Johnson
Mark E. Longtoe
Timothy Nugent
Elizabeth M. Opalka
Sarah E. Rakov
Emily C. Reeb
Michael J. Relyea
Kenneth L. Shapiro
Timothy Patrick Spotts
John R. Vero
FOURTH DISTRICT
Sandra R. Beckner
Janet Mary Charney
Daniel Gaudreau
Michael Hill
Brian D. Mercy
Deborah A. Reyes
Andrew E. Skopp
FIFTH DISTRICT
Peter J. Bachmore
Carolyn Habib
Kara A. Hiller
Francis T. Lombardi
Marilin Martinez-Walker
Christopher M. Militello
Neena M. Patil

Mary Jane Murray
Anne Claire Nacinovich
Michele L. Neusch
Alison C. O’Dwyer
Eva M. Panchyshyn
Thomas J. Perkins
Shana Layne Promuto
Barry J. Reiss
Fred E. Rosenberg
Donald R. Roth
Mark L. Schuh
Thomas G. Scott
Patricia A. Seith
Norman Sheer
Richard E. Spatz
Michael P. Stanley
Frank A. Tauches
Andrew M. Tolchin
Jacqueline Joy Warner
Emily Drake Wilson

Patrick H. Ryan
Jesse P. Ryder
SIXTH DISTRICT
Michael Arlesi
Renzo A. Cerabino
Joshua D. Elman
Susan Oakes
John C. Rowley
SEVENTH DISTRICT
Gino Agostinelli
Carl M. Darnall
Edwin A. Foster
Stefanie L. Guido
Heather LaDieu
Anthony T. Lee
Hong Liu
Lisa M. Santelli
Joel Tantalo
Dan M. Walters
EIGHTH DISTRICT
Karim A. Abdulla
Scott Allan
James M. Appler
Robin D. Barovick
Lisa Bertino
Andrew D. Blinkoff
Francis D. Bowers
John J. Donner
Steven Erickson
Kay E. Fiegl-Bock
Thomas G. Glynn
Rafael O. Gomez
Tara N. Kamble
Harry N. Konst
Dana A. Lindberg
Patrick J. Long
Kevin T. Merriman
Colman Welby
Stephanie A. Williams Torres
NINTH DISTRICT
Reena G. Blinkoff
Lisa M. Bogan
Jennifer B. Brown
Vojtech Bystricky
Todd Carozza
Elizabeth D. Cave
Richard M. Contino
Jennifer L. Coviello
Glenn P. Cummings
Helen A. Davis
Tiffany P. Donovan
Alexis M. Dougherty
Lori A. Douglass
Eric Engelhardt
Kostas G. Fatsis
Dennis Gargano
Brendan P. Glackin
Joseph B. Glatthaar
Jeffrey K. Hass
Jennifer L. Herodes
William R. Johnston
Heather J. Julien
Nile A. Kaya
John W. Keegan
Ronald F. Kilmartin
Marisa Lanza
Peter G. Lavery
Robert G. Leino
Nancy Jane Lichtenstein
Edward C. Martin
Alan M. Matano
James J. Meskill
Peter Metis
Johannes E. Mittermaier

TENTH DISTRICT
Keith B. Ahronheim
Thomas Archer
Donna M. Barr
Michael J. Bartnicki
Aimee E. Berlin
Eileen O. Bitetto
James D. Bruckner
Michael O. Bunsis
Martha Marie Cahill
Patricia I. Calabro
Rachel Camillery
Victoria Campos
Robert Caputo
Kristen A. Chatterton
Nicole I. Darby
David J. DePinto
Anthony U. DeVito
Dean E. Devoe
Anthony Dushaj
Lisa M. Firshing
Alexander Joseph Galvez
Maurice H. Goldman
Carmine J. Goncalves
Lee Grosskreuz Hechtel
Victoria Gumbs
Michail Zolotoff Hack
Susan Payton Hall
C. Joseph Hallinan
Scott Harrigan
Scott Moore Harrigan
Angela M. K. Hill
Frederick E. Hoffman
Brendan Hughes
Jeffrey A. Irving
Timothy E. Jones
Sharon A. Kahn
Christopher John Kelleher
Joan P. Knight
Philip Adam Kusnetz
Mark Lebovitch
Arfa Mahmud
Jennifer Marino
Andreas Sawas Maroulletis
John J. McGrath
Grace C. McKay
Ann Marie Menna
Charles J. Miller
Kate Elizabeth Moran
Patricia Morgese Richter
Mary Ellen O’Brien Palmieri
Thomas P. Pannullo
Michael F. Pate
George J. Pfluger
Teresa D. Phin
Marisa L. Prestianni
Cecilia Proano
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Vernon G. Rail
Stephanie Jill Rodin
Dana Marie Ruggieri
Kurt A. Schaub
Joan M. Shands
Eric G. Silverman
Laurence A. Silverman
Jonathan Scott Stauffer
Michael Stefanakis
Donna Stefans
Andrea Stevens
Robert J. Szelwach
Sandrea Simone Thomas
William M. Thomas
Raquel S. Ushkow
Olympia Varlas
Helen Voutsinas
Ronald J. Warfield
Nancy Michelle Wasserstein
Auri L. Weitz
Michael B. Wind
Danna L. Yaswen
ELEVENTH DISTRICT
Ioanna Alexiou
Robert Aronov
Kathleen M. Bollon
Joseph J. Bruno
David S. Chustek
Jared Coakley Dolce
William G. Goode
Elizabeth A. Hastings
Angella S. Hull
Iqbal Hyder
John V. Janusas
Rashmi R. Jhaveri
Jean Hee Kang
Nick V. Katsanos
Paul C. Kuo
Nora K. LeBlanc
Michael N. Manolakis
Michael Matthew Mcsweeney
Teresita Amarilys Morales
Annmarie Mustacchia
Jonathan P. Pirog
Constantine Pourakis
Tracy L. Radzin
Steven I. Rubin
Steven N. Schulman
Olga Sekulic
Warren M. Silverman
Augustin D. A. Tella
Jeanne Valentine
Baldassare Vinti
Daniel J. Woodard
Maria Yiannitsarakos
Ted Yu
TWELFTH DISTRICT
Nadia Janice Chanza
Jose A. Contreras
Kimberly Lee Crespo
Miriam M. Gonzalez
Kristine A. Herman
Ginger Suzan James
William O. Low
Rosemary C. Moran
Ogunwuyi S. Ogunyinka
Asit Sanmukh Panwala
Charles A. Pringle
Tarek A. Rahman
Matthew James Sabo
OUT-OF-STATE
Rosannette R. Abrams
Joshua Hale Abramson
Anthony Adolph
Lilian Ifeyinna Agbalaka
Kathleen Y. Agno

Elizabeth E. Aherne
Hamid Khurshid Ali
Kaileen T. Alston
Anup Kaur Anand
Graham V. Anderson
Jill A. Apa
Elizabeth Marcelle Apisson
Antonio Aquia
Satoshi Asahi
Anthony A. Asher
Michael J. Asher
Olubunmi O. Awoyemi
Julia Dawn Pearl Baddour
Michael Bahler
George Patrick Baier
Sharifah Fatin Bailey
Scott D. Baron
Janet Z. Barsy
Besim Basha
Peter Raynolds Berger
Nicole A. Bernabo
Robert S. Bernstein
Andrew David Betaque
Ronen David Bezalel
Divya Bharadwaja
Francesca Elisabeth Bignami
Ralph Bittelari
Charles S. Blumenfield
Brian Jeffrey Bolan
Larissa K. White Booras
Jennifer Borek
Jennifer L. Bradshaw
Gustavo Brauer
Richard Johns Brightman
Michelle Ann Brown
Mpingo Ahadi Bugg
Michael A. Bukosky
Jeanne Patricia Bundrick
Paul J. Bupivi
Brian T. Campion
William Joseph Candee
John Michael Cantalupo
Francois Carrier
Richard Castanon
Cynthia M. Certo
Kenneth Frederick Cerullo
Valerie N. Charles
Edward Cherry
Gregory Dohyun Cho
SungJa Cho
Jenny Choi
Gina M. Christopher
Hui-min Chu
Joseph A. Clark
Leo T. Cody
Sara E. Colon
Cheryl J. Colston
Arthur Paul Condon
Grant Reed Cornehls
Andrew David Correia
Matthew R. Cosgrove
Giampiero Cotellessa
Sharon Po-lian Craggs
Nea Neo
Robert Galvin Crockett
Earl L. Croman
Stephen Czeslowski
Gilbert H. Davis
Emilia M. Demeo
John J. Deno
Mark A. Dieter
Diana Dimitriuc
Elizabeth A. DiRusso
Dana Susan Dolcetti
Julia Marie Donlen
Evelyn Douglas
Karen Rochelle Dow
Begum Durukan
Sharyn K. Eklund

Journal | February 2001

Uzoamaka Emeka
Susan R. Entner
Danielle M. Espinet
Kathleen J. Estes
Shelley Lanette Fant
Michael Etan Farbiarz
Fatima Farooq
Graham Farrington
Melissa Fecak-Ortiz
Lillian Feng
Alec Yurievich Fesenko
Tanya Fickenscher
Wendy J. Finkelstein
Lois A. Fisher
Kevin Flaherty
Perry M. Fonseca
Daniel L. French
Jun Fukui
Sheila A. Gaddis
Jeremy J. B. Gage
Kristin V. Gallagher
Mira Ganor
Gilberto Garcia
Cecelia Hobbs Gardner
Rebecca L. Garza
Richard Andrew Gashler
Samir Moriss Gerges
Karen Griffith Gilbreath
Daniel M. Gillen
Craig M. Glantz
Seng Leong Christopher Goh
Michael N. Gold
David Goldstein
Fabian D. Gonell
Frederick D. Goosen
Jennier Gorman
Ignatius A. Grande
Daniel Green
James Richard Gregory
Richard Grossman
Mathieu Guillaumond
Malik Waheed Gul
David Allen Gurwin
Bernadette Hamilton
Sang-wook Han
Youn-Joon Han
Brendan John Hannigan
Sarah Elaine Harrington
Abigail Louise Harris-Deans
David Brian Harrison
Megan D. Hazel
Lynn P. Hendrix
Jonathan Herland
Myriam D. Hirsch
Julie Jungwha Hong
Lilli Hsieh
William M. Iadarola
Otto W. Immel
Barbara H. Israel
Olugbemi Olupelu Jaiyebo
Alan G. James
Dwayne C. Jefferson
Jonathan Jemison
Jorge Arana Jimenez
Darrell John
Thomas Martin Johnston
Jeffrey H. Jordan
Jennifer Jordan
Louis C. Jordan
Daniel Seth Kadison
Amersit Singh Kalirai
Matthew J. Kalmanson
Muthoni Wacieni Kaniaru
Edward Kanowitz
John P. Kassebaum
Rebecca Katz-White
Elaine A. Kaufmann
Ruchi Kaushal
Patricia C. Keary

Kim D. Kedeshian
Malcolm Robert Keen
Michael P. Kelley
Bridget Kelly
Linda B. Kenney
Karimulla H. A. Khan
Michael D. Kibler
Kent L. Killelea
Kathleen Sevngsun Kim
Kathleen A. Klahre
Oliver Kodjo
Elizabeth R. Koepcke
Janet S. Kole
Hope Dara Korenstein
Justin L. Krieger
Alex Kriegsman
Keith Edwin Kube
Kyung Jik Kwak
Steven M. Lafferty
Gabrielle Rosemary Lamarche
Denise Landers
Allison Faith Landis
Cynthia J. Lange
Dana Christopher Lanzillo
Catherine R. Lapcevic
Vittorio S. LaPira
Felipe Larrain
Anne H. Lee
Kyung Don Lee
Yih-jer Lee
Tracy J. Lesser
Gregory Levine
Megan Elizabeth Lewis
Geraldine Puay Lian Lim
Tamiko Mizuta Lippit
Theresa J. Lloyd
Geoffrey Michael Long
Dale Yok Won Louie
Eyck Omar Lugo
Tova Leah Lutz
Peter Nicolas Maerkl
John J. Marinan
William Christopher
Matsikovuis
Alexander A. Matthews
Francis Joseph Matthews
Allan M. McCombs
Joann Choi Messina
Dragica Mijailovic
Dragan Milosevic
Beth Leigh Mitchell
Lawrence F. Morizio
Joaquim T. D. Muniz
Kristen A. Murphy
Kittie A. Murray
David W. Nance
Nancy Ann Nash
Richard J. Navalany
Felicia A. Nestor
Dharman P. Niles
Makiko Nishimura
Motoo Noda
Yasushi Nomura
Caroline Anne O’Connell
Ma. Jasmine S. Oporto
Rodolfo M. Orjales
Catherine Roseann
Ottilio-maggio
Stephen M. Packman
Vincent M. Paladini
Ralph A. Paradiso
Sunny J. Park
Suhail Partawi
Joseph F. Paulus
Robert Francis Pawlowski
Marcy E. Peek
Marc O. Peisert
Raquel Periel
Bonni Jessica Perlin

Alexander Phillips
Andrew Robin Powell
Jason Michael Price
Scott L. Puro
Clayton J. Quinn
Alejandro Quintana
Anjali A. Radcliffe-Schwartz
William B. Raines
Sharmila Ramakrishnan
Martin Fajardo Ramirez
Carla Rauchenstein
Alexander Michael Regan
E. Hemingway Reinbergs
Donald James Riccitelli
Stephen Clawson Robertson
Elaine B. Robinson
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Jeong Chan Seo
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Genji Homer Shiga
Eileen Sullivan Shousher
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Leonard Anthony Siudara
Nancy A. Skidmore
Justin Pace Smith
Erica June Smith-Klocek
Richard A. Solowan
Michael Lee Son
Tae I. Song
Deborah Lynn Stein
Sandra Kim Steinman
James Stovall
Rajan Subberwal
Amy C. Sugimori
Cindy E. Switzer
Martin Michael Sychold
Yoshishige Tanaka
Tatsuo Tezuka
Masao Torikai
Guillermo Fabio Treacy
John Brennan Turner
Jeffrey Jordan Urstadt
James Vavitsas
Peter Joseph Vazquez
Mark C. Waegner
James P. Walseth
Peggy Yu Ping Wang
Mathew P. Wattoff
Stephen A. Weisbrod
Mary S. Wickouski
Daniel K. Winterfeldt
Barbara D. Wise
Licia E. Wise
Debbie L. Wolanski
Hiroshi Yamaji
Hiroko Yamamoto
Hi Sun Yoon
Diana K. York
Tadahide Yoshida
Rodrigo Zamora
Pamela R. Zivari
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Stephen P. Gallagher, Director,
sgallagher@nysba.org
Law, Youth and Citizenship Program
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MEMBERSHIP
TOTALS
NEW REGULAR MEMBERS
1/1/01 - 2/1/01 __________________289

2000-2001 OFFICERS

DIRECTORS

Richard J. Bartlett
President
1 Washington Street
P.O. Box 2168
Glens Falls, NY 12801-2963
Emlyn I. Griffith
Vice President
225 North Washington Street
Rome, NY 13440-5724
William J. Carroll
Secretary
One Elk Street, Albany, NY 12207
Randolph F. Treece
Treasurer
Office of State Controller
Alfred E. Smith Office Bldg.
Legal Services, 6th Floor
Albany, NY 12236

John P. Bracken, Islandia
Cristine Cioffi, Niskayuna
Angelo T. Cometa, New York City
Maryann Saccomando Freedman, Buffalo
Jules J. Haskel, Garden City
Paul Michael Hassett, Buffalo
John R. Horan, New York City
Susan B. Lindenauer, New York City
Robert L. Ostertag, Poughkeepsie
Maxwell S. Pfeifer, Bronx
Joshua M. Pruzansky, Smithtown
Thomas O. Rice, Brooklyn
M. Catherine Richardson, Syracuse
Hon. Shira A. Scheindlin, New York City
Justin L. Vigdor, Rochester
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NEW LAW STUDENT MEMBERS
1/1/01 - 2/1/01 __________________175
TOTAL REGULAR MEMBERS
AS OF 2/1/01 ________________63,159
TOTAL LAW STUDENT MEMBERS
2/1/01 __________________5,501

AS OF

TOTAL MEMBERSHIP
2/1/01 ________________68,660

AS OF
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2000-2001
OFFICERS
Paul Michael Hassett, President
Buffalo
Steven C. Krane, President-Elect
New York
Frank M. Headley, Jr., Treasurer
Scarsdale
Lorraine Power Tharp, Secretary
Albany

Vice-Presidents
First District:
Stephen D. Hoffman, New York
Kenneth G. Standard, New York
Second District:
Edward S. Reich, Brooklyn
Third District:
James B. Ayers, Albany
Fourth District:
Matthew J. Jones, Saratoga Springs
Fifth District:
James F. Dwyer, Syracuse
Sixth District:
Eugene E. Peckham, Binghamton
Seventh District:
A. Vincent Buzard, Rochester
Eighth District:
Joseph V. McCarthy, Buffalo
Ninth District:
Joseph F. Longo, White Plains
Tenth District:
A. Thomas Levin, Mineola
Eleventh District:
Robert J. Bohner, Garden City
Twelfth District:
Steven E. Millon, Bronx

Members-at-Large of the
Executive Committee
Mark H. Alcott
Sharon Stern Gerstman
Michael E. Getnick
Matthew J. Kelly
Bernice K. Leber
Susan B. Lindenauer

† Delegate to American Bar Association House of Delegates
* Past President
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Members of the House of Delegates
First District
Alcott, Mark H.
Auspitz, Jack C.
Baker, Theresa J.
Barasch, Sheldon
† Bing, Jonathan L.
Bonner, Thomas J.
† Bowen, Sharon Y.
Brett, Barry J.
Cashman, Richard
Chambers, Hon. Cheryl E.
Christian, Catherine A.
* Cometa, Angelo T.
Davis, Evan A.
DeFritsch, Carol R.
Eisman, Clyde J.
Eppler, Klaus
* Fales, Haliburton, 2d
Field, Arthur Norman
Finerty, Hon. Margaret J.
Flood, Marilyn J.
* Forger, Alexander D.
Freedman, Hon. Helen
* Gillespie, S. Hazard
Goldstein, M. Robert
Gross, Marjorie E.
Handler, Harold R.
Handlin, Joseph J.
* Heming, Charles E.
Hirsch, Andrea G.
Hoffman, Stephen D.
Horowitz, Steven G.
Jacobs, Sue C.
Jacoby, David E.
Jaffe, Barbara
Kenny, Alfreida B.
Kilsch, Gunther H.
* King, Henry L.
Kougasian, Peter M.
† Krane, Steven C.
Krooks, Bernard A.
Landy, Craig A.
Leber, Bernice K.
Lieberman, Ellen
Lindenauer, Susan B.
* MacCrate, Robert
Mandell, Andrew
Minkowitz, Martin
* Murray, Archibald R.
Opotowsky, Barbara Berger
* Patterson, Hon. Robert P., Jr.
Paul, Gerald G.
Pickholz, Hon. Ruth
Quattlebaum, Poppy B.
Raubicheck, Charles J.
Rayhill, James W.
Reiniger, Anne
Rifkin, Richard
Rocklen, Kathy H.
Roper, Eric R.
Rothberg, Richard S.
Safer, Jay G.
Schaffer, Frederick P.
* Seymour, Whitney North, Jr.
Shapiro, Steven B.
Silkenat, James R.
Sloan, Pamela M.
Souther, Eugene P.
Standard, Kenneth G.
Stenson, Lisa M.
Vitacco, Guy R., Sr.
Wales, H. Elliot
Yates, Hon. James A.
Second District
Adler, Roger B.
Agress, Vivian H.
Cohn, Steven D.
Cyrulnik, Miriam
Dollard, James A.
Doyaga, David J.
Fisher, Andrew S.
Lashley, Allen
Morse, Andrea S.
Reich, Edward S.
†* Rice, Thomas O.
Sunshine, Hon. Jeffrey S.
Terrelonge, Lynn R.

Third District
Ayers, James B.
Bergen, G. S. Peter
Cloonan, William N.
Connolly, Thomas P.
Copps, Anne Reynolds
Dorsey, Richard J.
Flink, Edward B.
Friedman, Michael P.
Helmer, William S.
Kelly, Matthew J.
Kennedy, Madeleine Maney
Kretser, Rachel
LaFave, Cynthia S.
Lagarenne, Lawrence E.
Maney, Hon. Gerard E.
Murphy, Sean
Netter, Miriam M.
Samel, Barbara J.
Swidler, Robert N.
Tharp, Lorraine Power
Tippins, Timothy M.
* Williams, David S.
* Yanas, John J.
Fourth District
Clements, Thomas G.
Eggleston, John D.
Elacqua, Angela M.
FitzGerald, Peter D.
Higgins, Dean J.
Hoffman, Robert W.
Hoye, Polly A.
Jones, Matthew J.
Keniry, Hon. William H.
Tishler, Nicholas E.
Fifth District
Amoroso, Gregory J.
Bowler, Walter P.
Buckley, Hon. John T.
Burrows, James A.
DiLorenzo, Louis P.
Doerr, Donald C.
Dwyer, James F.
Fennell, Timothy J.
Getnick, Michael E.
Gingold, Harlan B.
* Jones, Hon. Hugh R.
Klein, Michael A.
Priore, Nicholas S.
Rahn, Darryl B.
†* Richardson, M. Catherine
Sanchez, Ruthanne
Uebelhoer, Gail Nackley
Sixth District
Anglehart, Scott B.
Denton, Christopher
Drinkwater, Clover M.
Hutchinson, Cynthia
Kachadourian, Mark
Kendall, Christopher
Madigan, Kathryn Grant
Mayer, Rosanne
Peckham, Eugene E.
Perticone, John L.
Reizes, Leslie N.
Seventh District
Bleakley, Paul Wendell
Buzard, A. Vincent
Castellano, June M.
Dwyer, Michael C.
Getman, Steven J.
Heller, Cheryl A.
Lawrence, C. Bruce
†* Moore, James C.
* Palermo, Anthony R.
Reynolds, J. Thomas
Small, William R.
Trevett, Thomas N.
* Van Graafeiland, Hon. Ellsworth
* Vigdor, Justin L.
†* Witmer, G. Robert, Jr.

Eighth District
Attea, Frederick G.
Church, Sanford A.
Dale, Thomas Gregory
Eppers, Donald B.
Evanko, Ann E.
Freedman, Bernard B.
†* Freedman, Maryann Saccomando
Gerstman, Sharon Stern
Graber, Garry M.
† Hassett, Paul Michael
McCarthy, Joseph V.
O’Donnell, Thomas M.
O’Mara, Timothy M.
Palmer, Thomas A.
Pfalzgraf, David R.
Webb, Paul V., Jr.
Ninth District
Aydelott, Judith A.
Berman, Henry S.
Galloway, Frances C.
Gardella, Richard M.
Giordano, A. Robert
Golden, Richard Britt
Headley, Frank M., Jr.
Herold, Hon. J. Radley
Klein, David M.
Kranis, Michael D.
Longo, Joseph F.
Manley, Mary Ellen
Miklitsch, Catherine M.
* Miller, Henry G.
Mosenson, Steven H.
O’Keeffe, Richard J.
* Ostertag, Robert L.
Scherer, John K.
Steinman, Lester D.
Stewart, H. Malcolm, III
Walker, Hon. Sam D.
Wolf, John A.
Tenth District
Abrams, Robert
Asarch, Joel K.
†* Bracken, John P.
Capell, Philip J.
Corcoran, Robert W.
Filiberto, Hon. Patricia M.
Fishberg, Gerard
Futter, Jeffrey L.
Gutleber, Edward J.
Karson, Scott M.
Levin, A. Thomas
Meng, M. Kathryn
Mihalick, Andrew J.
O’Brien, Eugene J.
†* Pruzansky, Joshua M.
Purcell, A. Craig
Roach, George L.
Rothkopf, Leslie
Spellman, Thomas J., Jr.
Walsh, Owen B.
Eleventh District
Bohner, Robert J.
Darche, Gary M.
Dietz, John R.
DiGirolomo, Lucille S.
Glover, Catherine R.
James, Seymour W., Jr.
Nashak, George J., Jr.
Wimpfheimer, Steven
Twelfth District
Bailey, Lawrence R., Jr.
Friedberg, Alan B.
Kessler, Muriel S.
Kessler, Steven L.
Millon, Steven E.
†* Pfeifer, Maxwell S.
Schwartz, Roy J.
Torres, Austin
Out-of-State
Chakansky, Michael I.
* Walsh, Lawrence E.
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LANGUAGE
TIPS
BY GERTRUDE BLOCK

Q

uestion: New York Attorney
Richard J. Brickwedde has sent
an interesting question about
the meaning of a statute that reads: “It
shall be unlawful for any person to distribute, sell, offer for sale or use . . . (a)
Any pesticide which has not been registered pursuant to the provisions of
this article . . .”
Mr. Brickwedde wrote that his firm
is engaged in a debate over whether
the words “has not been registered”
mean that the pesticide must have
been registered in the past or whether
it must be currently registered. That is,
whether it is unlawful for anyone to
distribute (etc.) any pesticide that has
not been registered in the past, or
whether present registration of the
pesticide is required.
Answer: To untangle the language,
the reader must realize that the two
negatives cancel each other out. If it is
“unlawful to distribute” anything that
“has not been registered” (in the past),
it is therefore lawful to distribute anything that has been registered in the
past. No language that I have seen in
the material that Mr. Brickwedde provided changes that meaning.
The double negative (“unlawful”
and “has not been registered”) is the
culprit. When one uses more than one
negative to express an idea, confusion
or ambiguity results. To avoid either
problem, state negative ideas affirmatively whenever possible.
Mr. Brickwedde wrote that he believes that once the pesticide “has been
registered” in the past, it is lawful to
sell it. His opponents argue that the
language of the statute requires that
the pesticide be currently registered. I
wrote Mr. Brickwedde that, based on
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the evidence he sent, his argument
should prevail.
On another subject, Mr. Brickwedde
added his vote for the salutation “Dear
Gentle People,” in response to the
March-April 2000 “Language Tips,” in
which readers were asked to suggest
acceptable substitutes to replace gender-based salutations. Although some
respondents favored “Dear Gentle
People,” others objected on the ground
that addressees were seldom “dear”
and hardly ever “gentle.” Most respondents favored “Greetings,” despite my
concern that the word would evoke
unpleasant reminders of World War II
draft-board letters.
Questions: A Rochester reader has
sent several questions about grammar:
(1) when to use ’s as the possessive
form and when it should be s’, (2) the
use of may versus might, and (3) the
placement of commas and periods following titles.
Answer: To clarify question (1), the
reader used the phrase, “Judge
Williams’/Judge Williams’s order,”
and added that the New York Times
prefers the second spelling.
The Times is correct in using “Judge
Williams’s order,” but would be
equally correct in using “Judge
Williams’ order.” Either construction is
proper; the choice depends on whether
one pronounces the final ’s or not. I
prefer “Judge Williams’ order” because I do not pronounce the phrase as
“Judge Williamses order.”
Typically, in one-syllable possessive
nouns that end in the s or z sound, the
’s ending is added (and pronounced);
for example, “the boss’s request,”
“James’s horse.” For a complete analysis of possessive endings, see my Effective Legal Writing, Fifth Edition, Foundation Press, pages 49-51. This subject
seems to trouble many readers, judging by the number of letters I receive
on the subject.
Question (2): Whether to choose
may or might in the sentence, “I will
send a copy of this draft to Joe, who
may/might change it.” The reader
added that he merely wishes to alert

his client to the possibility that the data
could change.
Answer: Both “may” and “might”
are grammatically correct in the construction the Rochester correspondent
submitted. But “might” is preferable
because it avoids the ambiguity of
“may.” The reason is that the word
“may” can mean either permission or
possibility, and “might”, in this sentence, means only possibility.
Consider the following statement:
“Students may conform to the dress
code,” in which the reader cannot tell
whether (1) students are permitted to
conform to the dress code (permission)
or (2) students will perhaps choose to
conform to the dress code (possibility).
In addition, in a negative statement,
may can mean “prohibit.” “Students
may not use the halls after school
hours” can mean either that students
are not permitted to use the halls after
school hours, or that possibly students
will not do so.
Question (3): Where do the opening
quotation marks belong in the sentence: I appeared on “The Riddle
Show,” when that is the title of the program referred to?
Answer: The opening quotation
marks belong before “The” because
that word is part of the program’s title.
If the program were titled “Riddle
Show,” the sentence would be punctuated: I appeared on the “Riddle Show.”
Thanks to all correspondents for
their helpful questions.
Gertrude Block is the writing specialist and a lecturer emeritus at Holland
Law Center, University of Florida,
Gainesville, FL 32611, and a consultant on language matters. She is the
author of Effective Legal Writing, fifth
edition (Foundation Press, July 1999),
and co-author of Judicial Opinion
Writing Manual (West Group for
ABA, 1991).
The author welcomes the submission
of questions to be answered in this
column. Readers who do not object to
their names being mentioned should
state so in their letters. E-mail:
Block@law.ufl.edu
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