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PRESIDENT’S MESSAGE

A Mid-Term Report
Mark H. Alcott

S

ix months ago, I stood before
the House of Delegates, took the
oath of office and pledged that
I would use my presidential term to
strengthen and defend our core values, while promoting needed reform.
Since then, I have been busily engaged
in that endeavor, and, having reached
the mid-term of my presidency, I can
report progress on all of these fronts.

Core Values: Independence of the
Courts and the Bar
Independence of the courts and the bar
are the twin pillars of our legal system.
At my inaugural last June, I undertook
to support those pillars by defending
the reputation and mission of our profession and resisting political interference in our courts. I have used the bully
pulpit of this office to do just that.
These core values are integral to the
Association’s radio announcements that
were broadcast throughout the metropolitan New York area more than 1,000
times in the month following Election
Day. Because these are public service
announcements, we received hundreds
of thousands of dollars of free air time
in return for a $30,000 donation to the
State Broadcasters Association.
The theme of the announcements
is, “That’s what lawyers do.” The

announcements educate the public
about what lawyers do to help people
solve real-life problems in business,
housing, employment and the like;
what lawyers do to help the poor;
and how lawyers defend judges from
political attacks, thereby protecting
the public’s rights. It is our hope that
people hearing these messages will
have a better understanding of, and
a little more respect for, the legal profession and the court system, thereby
enhancing the independence of the
bar and the courts.
In addition to the radio announcements, I have spoken out vigorously
and often in support of judicial independence. In the fall, I spoke on this
theme to an audience of judges and
practitioners at “Hail to the Chiefs,”
an outstanding event staged by the
Commercial and Federal Litigation
Section, chaired by Lesley Rosenthal,
in honor of the new chief judges of
various federal courts.
I even took the message of judicial independence to Shanghai, in
a major address to a global audience of lawyers, judges and officials
at the spectacular fall meeting of
our International Law and Practice
Section, chaired by Jack Zulack. As
you know, China has its own prob-

lems and challenges – far more severe
than ours – on the issue of independent courts and judges. I did not feel
it was appropriate to visit China and
lecture its citizens on the shortcomings in their system, of which the
Chinese legal community is painfully
aware. On the other hand, I could not
address a legal conference in China
without confronting this most crucial subject. Therefore, I stated that
China must press forward vigorously
to expand, modernize and reform its
legal system; that the effort to do so
will require constant vigilance; and
that we Americans have learned this
lesson from our own experience. I
explained that the fight to preserve
independent courts and judges, free
from political interference, is common to both developing and mature
legal systems. I then offered a vigorous defense of independent courts,
free of political interference – a message not often heard in China but one
that resonated with the Chinese legal
community.
The Association also made an
important contribution to the inde-

MARK H. ALCOTT can be reached at
president@nysbar.com.
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pendence of the judiciary during
the summer by vetting the Judicial
Commission’s nominees for Judge
of the Court of Appeals. This effort
was carried out by our exceptionally distinguished and hard-working Committee to Review Judicial
Nominations, chaired by Max Pfeifer.
Within 10 days, the Committee members had researched, read opinions,
interviewed, and checked the references of the seven candidates, and
ranked their qualifications. The
Committee recently engaged in
this effort a second time due to the
December 31 retirement of Associate
Judge Albert M. Rosenblatt, and very
soon the Committee will, for a third
time, begin the process anew due to
the expiration of Chief Judge Judith
S. Kaye’s term. With three groups
of Court of Appeals nominees to
review in just a matter of months, the
Committee has been extremely busy,
and I am grateful for its effort and
dedication to its important work.
We have also worked toward
strengthening the independence of the
bar. Last June, the House of Delegates
approved the report of the Association’s
Attorney-Client Task Force, created by
immediate past president Vince Buzard
and chaired by Steve Hoffman, which
condemned efforts by federal prosecutors to prevent companies from advancing defense costs to their employees in
criminal matters – a policy embodied in
the notorious Thompson Memorandum.
In August, we joined the American Bar
Association’s Task Force on AttorneyClient Privilege and brought a resolution
before the ABA’s House of Delegates that
criticized the government’s practice; the
ABA House adopted this joint resolution. Our position generated a great deal
of media attention, and I advocated it in
television, radio and newspaper interviews. These efforts coincided with the
decision of Judge Kaplan in the KPMG
case, which held those portions of the
Thompson Memorandum to be unconstitutional. Collectively, these efforts
have made an impact. The government
appears to have pulled back from the
practice of discouraging companies

6 | January 2007 | NYSBA Journal

from paying the criminal defense costs
of their employees and encouraging
them to waive the attorney-client privilege, along with other legal rights. As of
press time, U.S. Department of Justice
officials had indicated that, amidst all of
the criticism from our Association and
others, they are revising these policies;
but some of us are concerned that the
changes will not be enough. We will
continue to monitor the situation and
use our collective voices to ensure that
the bar is able to effectively represent
corporate clients and their employees,
thereby preserving the bar’s independence.

Core Value: Diversity of the
Profession
At my inaugural, I reflected back on our
celebration of the 50th Anniversary of
a seminal event in the nation’s history
– the Supreme Court’s decision in Brown
v. Board of Education. That occasion
reminded us that lawyers have played a
key role in advancing the course of civil
rights and breaking down racial barriers. I then posed this question: What
comparable triumphs will be celebrated
50 years from now or, better yet, five
years from now? And, what will lawyers do to make them happen?
To address this question, I have
formed a major new committee of our
Association: the Special Committee
on the Civil Rights Agenda. The mission of the Special Committee is to
create specific, realizable goals in the
continuing effort to break down racial
barriers, increase racial diversity in the
legal system and the legal profession,
and advance the cause of civil rights
– goals that can be achieved during the
next five years. The Committee’s task
is to study the issues, consult experts,
and prepare a report that lays out these
goals and challenges the profession to
take a leadership role in achieving
them. I am extremely pleased that the
Honorable George Bundy Smith, having completed his distinguished tenure
on the Court of Appeals, will chair this
blue-ribbon committee, whose members include judges, public officials
and practitioners.

In a further effort to foster ethnic
diversity in the profession, I attended and spoke at two events. One was
a reception held by the Corporate
Counsel Section, under the leadership of Barbara Levi, in recognition
of its first minority interns. The program provides summer internships
for minority law students at the
in-house counsel offices of Section
members. The program is named in
honor of our former president – “the
Kenneth Standard internship.” The
quality of the interns was very high,
and it was exciting to meet them and
witness the launching of this program. Similarly, the Commercial and
Federal Litigation Section has donated funds to The Bar Foundation
for the purpose of funding a summer fellowship for a minority law
student in a public sector litigation
position.
I also attended and spoke at a
Youth Law Day Program organized
by the Committee on Youth Outreach,
chaired by Ken Standard. The program brought inner-city high school
students to Fordham Law School to
open their eyes and minds to the
prospect of a legal career. The enthusiasm of these young people was
palpable, and it was a treat to address
them. I hope to see some of them as
active members of our profession and
our Association in years to come.
Efforts to enhance the diversity
of the profession suffered a setback
recently because of an ill-advised
increase in the passing score on the
bar exam implemented last year. There
never was any good reason to increase
the passing score, and we vigorously
opposed it at the time. In doing so, we
said that the increase was likely to have
a disparate adverse impact on minorities. Our opposition was instrumental
in the Chief Judge’s decision to suspend further increases in the passing
score until the Board of Law Examiners
studied the impact of the increase.
That study has now been completed, and it confirms our worst fears. It
demonstrates that the increase in the
passing score has indeed had a dis-

parate impact on minorities, and any
further increase would seriously exacerbate that disparity. Accordingly, I have
called for an immediate rollback of the
five-point increase and cancellation of
the additional scheduled increases. I
was the first to issue such a call; I am
confident that others will join me and
hopeful that this call will be heeded.

tions. Whether it is providing free
legal services to the poor or helping
flood victims, every day lawyers are
helping the public. Our Association
took the lead and ensured that people with legal questions received the
answers they needed at that difficult
time.

Promoting Needed Reform
Core Value: Access to Justice
for the Poor
As you know, my signature initiative in the area of access to justice is
the Empire State Counsel program,
which I highlighted in my first message. Lawyers who self-certify that
they have rendered 50 hours of free
legal services to the poor will earn
this honorary title and will be celebrated by the Association. The program has generated an enormous
response – including national media
coverage, great enthusiasm among
our members and, expressly following our lead, a look-alike program
in at least one other state and perhaps more. The program is receiving
great support from the leaders of our
Association’s pro bono effort – Jim
Kelly, Lillian Moy and, of course,
President-elect Kate Madigan.
I did not expect any lawyers to
certify as Empire State Counsel until
January, because the eligibility period
runs until December 31. But, to my
astonishment, by late October almost
100 lawyers had already qualified
and received their buttons, ribbons,
certificates and congratulatory letters.
I am certain that many more will follow their lead.
I also took great satisfaction in our
members’ response to the legal needs
of the flood victims in upstate New
York. The Committee on Lawyer
Referral Services provided free legal
advice to the residents of the 13
counties that were declared disaster areas after receiving the recordbreaking rainfall last June. Presidentelect Kate Madigan spearheaded the
Association’s efforts to provide these
people with legal services, and many
attorneys provided free consulta-

I hope you share my excitement and
satisfaction about these developments
in the effort to strengthen and defend
our core values. But equally exciting –
in fact, downright exhilarating – is our
effort to promote major reform, and the
prospect of genuine accomplishment in
that area. As proposed by the Steering
Committee on Legislative Priorities,
chaired by Henry M. Greenberg, the
Association has approved six legislative priorities for 2007: merit selection
of judges; equal legal rights for samesex couples; adoption of “no-fault”
divorce; the “Compact” for financing
long-term care for the frail elderly;
access to the civil justice system for
both low- and middle-income consumers; and judicial salary reform.
We are already pushing for these
reforms. Last month, I testified before the
New York State Assembly Committees
on Aging, Health and Insurance in support of a “compact” for the financing of
long-term care. This pioneering plan,
developed by the Elder Law Section,
chaired by Ellen G. Makofsky, is an alternative to – and substantial improvement
upon – traditional Medicaid financing;
a bold, yet common-sense reform that
addresses the problem of long-term care
funding while permitting our frail elderly and disabled to retain their dignity.
Joining me at the hearing were Louis
W. Pierro and Vincent J. Russo, past
Section chairs, and Gail Holubinka of
MedAmerica Insurance Company. We
have also offered a resolution in support
of the Compact to the ABA, and I will
lead the debate on that issue in the ABA
House of Delegates next month.
Another matter that has engaged
my attention and energy is the issue
of merit selection of judges. Due to the
Second Circuit decision in Lopez Torres,

the Legislature must act this year to
replace New York’s unconstitutional
convention system of nominating candidates for Supreme Court judges.
This mandate presents a once-in-a-lifetime opportunity to bring about lasting reform to the way we select trial
judges in New York. In November,
I testified before the New York State
Assembly Judiciary Committee on the
issue of New York’s ailing judicial
selection process. On behalf of the
Association, I advocated for a merit
selection process for judicial appointment, a position that the Association
has held for more than 30 years. To
preserve the independence of our judicial system, we must keep the clubhouse out of the courthouse. Merit
selection would eliminate the influence of partisan politics in judicial
selection, and insure that competence,
temperament and integrity, rather than
political favor, are the primary factors
in judicial selection. The full text of my
remarks, as well as other writings and
speeches, is on the President’s Page of
the Association’s Web site.
Merit selection and other judicial
reforms, such as judicial salary raises,
court merger, and term and age limits, are vital to achieving judicial independence. I have made court reform
and judicial independence the focus
of my Presidential Summit, which is
the centerpiece of our Association’s
Annual Meeting, to be held this
month. At the 2007 Summit, expert
panelists will debate these timely and
important issues. If you have not
done so already, I encourage you to
register for this exciting event.
As you can see, much has happened
since my June inauguration. And, with
a new governor poised to implement an
agenda of sweeping change, I am hopeful that this year will prove to be a time
of major reform for the legal system
and our profession. There is much to
be done. This is not the time to trim our
sails or look for a safe harbor. The wind
of change is blowing; the tide of reform
is running. We have an historic opportunity for genuine reform. We must press
forward.
■
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Zealous Representation
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May 4
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New York City
Litigating and Working Out a Problem Loan
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Crisis Intervention Training
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To register or for more information call toll free

1-800-582-2452
In Albany and surrounding areas dial (518) 463-3724 • Or fax your request to (518) 487-5618
www.nysba.org/CLE/spring2007 (Note: As a NYSBA member, you’ll receive a substantial discount)

From the NYSBA Bookstore

Estate Planning and
Will Drafting
in New York
“Excellent and straightforward!”
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E. M. Fitzgerald
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requires the technical skills
of a tax lawyer; a strong
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Estate Planning and Will
Drafting in New York is a
comprehensive text that will
benefit those who are just
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Experienced practitioners
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practical guidance offered by
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Editor-in-Chief
Michael E. O’Connor, Esq.
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“A Firm Hand
of Stern Repression”
United States v. O’Leary
By William H. Manz

O

n September 30, 1916, the following telegram from President Woodrow Wilson was reprinted on the front
pages of newspapers across the county: “Your telegram received. I would feel deeply mortified to have you or anyone
like you vote for me. Since you have access to many disloyal Americans and I have not, I ask you to convey this message

to them.”1 The telegram, sent to Manhattan attorney Jeremiah A. O’Leary, was a presidential election campaign ploy,

but its theme, the widely shared belief that certain Americans were “disloyal,” became, after American entry into World
War I, the basis of an unprecedented attack on civil liberties, one that has been described as “a dreary, disturbing, and
in some respects, shocking chapter out of the nation’s past.”2 Although the current controversies over provisions of the
Patriot Act and the administration’s eavesdropping policies may cause some to recall the prosecution of Vietnam-era
protesters, or the excesses of the McCarthy period, any threats to First Amendment freedoms arising from those events
did not compare to what transpired during the World War I period.

O’Leary, the object of the public presidential rebuke,
was a well-known Irish-American, the president of
the anti-British, pro-neutrality, American Truth Society,
and the editor of its satirical magazine, Bull. Born in
Glens Falls in 1881, he and his entire family were solid
examples of Irish-American upward social mobility. A
1903 graduate of N.Y.U. Law School, he was a financially
successful general practitioner with a wife and three
children. His courtroom successes included judgments
of $4,000 for a worker who fell from a scaffold,3 $2,500
for the victim of a traffic accident,4 $2,000 for a worker hit
by a beam,5 and a $20,000 verdict for the disabled victim
of a falling bolt.6 O’Leary’s best known-client was Jack
Binns, an English Marconi wireless operator, who gained
instant fame by summoning rescue vessels to the scene
of a collision between the White Star liner Republic and
another vessel, the Florida. O’Leary served as co-counsel
for Binns in a right-of-privacy lawsuit against the company whose movie depicted the event, and won a verdict
of $12,500.7
In a 1915 case with more far-reaching implications,
O’Leary represented the Bricklayers Union in an effort
to enforce a New York law requiring that only American
citizens be employed for public works projects,8 an action
that threatened to stop construction of the New York City
subway system. The case eventually reached the Court
of Appeals, which upheld the statute in an opinion written by Benjamin Cardozo.9 By 1916, O’Leary’s political
activities were interfering with his law practice, but he
was still handling cases, including a successful effort to
break the will of an elderly widow who left a $500,000
estate, and who, before her death, reportedly ate from
the same plates as her numerous cats, cut the grass with
scissors, and stored her coal in the parlor and the cinders
in the cupboard.
O’Leary was best known for his activities in the
American Truth Society, which he helped found in 1912,
but he also belonged to the Gaelic League, the Sinn Fein
Society,10 and the Clan na Gael (a secret society that supported Irish independence), and was a member of the
executive committee of the recently established Friends
of Irish Freedom. He served with the heavily Irish 69th
regiment from 1905–1910, rising to the rank of lieutenant.
His negative view of the British reflected the prevailing attitudes of many Irish-Americans, which derived
from traditional Irish antipathy and historical American
grievances. Irish-Americans like O’Leary were convinced
that the British Empire continued to threaten American
national interests, and took a dim view of the prevailing Anglophile attitudes of the American educated elite.
They also strongly opposed the then-popular Social
Darwinist notions of Anglo-Saxon racial superiority,
which they feared would undermine their social and
economic gains, thus relegating them to the status of second-class citizens.

Bull, the American Truth Society’s magazine, began
publication in March 1916. Its title was intended to
describe British propaganda and the pro-British statements of the so-called American “Anglo-maniacs.” Each
issue was approximately 30 pages long, and sold for 15
cents. In keeping with its motto, “A most effective way
to promote truth is to ridicule falsehood,” the magazine
contained articles, cartoons, verse, and other short items
mocking the British, and deriding such pro-Allies public
figures as Theodore Roosevelt and former Secretary of

Irish-Americans like O’Leary were
convinced that the British Empire
continued to threaten American
national interests.
State and Nobel Peace Prize winner Elihu Root. It also
regularly featured old anti-American cartoons taken from
1860s and 1870s issues of Punch and other British magazines, as well as quotes from the Founding Fathers condemning England and warning against foreign alliances.
Once World War I began, O’Leary and many American
Irish opposed any U.S. aid to the British, hoping that
Britain’s defeat would lead to Irish independence. Their
commonly held view as for the Germans, expressed by
Irish-born New York Supreme Court Justice John W.
Goff, was: “Huns, Vandals, Pagan or Christian, Barbaric
or Civilized, we are with them when they are against
England.”11 O’Leary made frequent speaking appearances at American Truth Society events in New York,
Chicago, and elsewhere, inveighing against huge munitions exports to the Allies, and protesting the granting
of war credits to the British and French. He was also
active in the unsuccessful attempt to intimidate banks
into refusing to underwrite war loans by threatening
them with massive depositor withdrawals. He frequently
attacked mainstream newspapers, maintaining that they
were controlled by the British. In turn, his activities
received unfavorable press coverage. He was labeled
“pro-German” and an “Irish agitator.”
During the 1916 presidential election, O’Leary and
many other Irish-Americans threw their support to ReWILLIAM H. MANZ is a research librarian at St. John’s University School
of Law. He is the author of Gibson’s New York Legal Research Guide
(William S. Hein & Co., Inc. 2004) and The Palsgraf Case: Courts, Law,
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publican Charles Evans
Hughes, fearing that,
if re-elected, Woodrow
Wilson would lead the
nation into war on the
side of the British. His
hostility to Wilson’s policies led to the September
29 telegram to the president. Characterized as
“impudent and insulting” by the Washington
Post,12 it attributed the
decisive Democratic
primary defeat of New
Jersey Attorney General
John W. Wescott to
Wilson’s foreign policy, stating, “Senator Martine won
because the voters of New Jersey do not want any truckling to the British Empire.”13 O’Leary later professed to
have been surprised to receive a response from the president. A telegram he sent to the president a year earlier
stated: “The voters of the Bronx placing America first
have elected William S. Bennet . . . as a protest against
your Administration, which has always placed England
first.”14 That message drew no presidential response, but
Wilson saw O’Leary’s latest missive as an opportunity to
dramatically repudiate “that small alien element amongst
us which puts loyalty to any foreign power before loyalty
to the United States.”15 Quickly arranging a special press
conference, he announced his reply.
Wilson’s rejection of O’Leary and the so-called hyphenate vote brought an enthusiastic response from the president’s associates and supporters. The New York Times
called it “stirring and emphatic”;16 his secretary, Joseph P.
Tumulty, believed that it “won the hearty and unanimous
approval of the country for the President”;17 presidential
advisor Colonel Edward M. House immediately wrote to
say, “Your telegram to O’Leary is the best thing so far in
the campaign, and will do more good than you realize.”18
Similarly, Secretary of State Robert Lansing later called the
response “a piece of political statecraft which can hardly
be matched in any presidential campaign,” and claimed
that “[i]t made thousands of votes for its author.”19 (How
much additional support Wilson gained because of his
O’Leary telegram is a matter of speculation, since many
voters believed he’d kept the country out of the war, and
others, including many German- and Irish-American voters, were not particularly impressed with Hughes.)
O’Leary responded to the president by sending a
telegram stating, “[Y]ou seek by an indirect charge of
disloyalty . . . to escape the questions you cannot answer
. . . while three of my uncles were dying in defense of the
Union, those of your kin who dared to fight were struggling to destroy it.”20 In subsequent speeches, he declared
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that Wilson’s telegram
was intended to appeal
to “small-minded people,”21 and to those
“obsessed by racial
and religious bigotry.”22 Meanwhile, the
Democrats sought to
use O’Leary as a campaign issue. His inclusion in a group meeting with the Republican
candidate prompted
Democratic charges of a
secret deal, and caused
the New York Times to
editorialize, “The man
whose vote President Wilson would regard as an affront,
the restless mover of a dozen leagues of dual citizenship and anti-Americanism is not turned away from Mr.
Hughes’ door.”23
When war was finally declared on Germany, some
New York City German- and Irish-American spokesmen
quickly adapted to wartime conditions. Bernard Ridder,
publisher of the New-Yorker Staats Zeitung, resigned from
the American Truth Society and made conspicuous professions of loyalty to the United States. Friends of Irish
Freedom leader Justice Daniel F. Cohalan, afraid of how
the government might react, opposed calling an Irish race
convention, which prompted O’Leary to ask: “[H]ave
the fighting Irish suddenly become conservative?”24 As
for Bull, it continued to contain anti-British material and
criticism of Wilson’s policies, a slant that would make
O’Leary the target of federal prosecutors.
The law under which O’Leary and many others were
eventually charged was the Espionage Act of 1917 (the
“Act”).25 Signed into law on June 15, 1917, it provided for
20 years in prison and/or a $10,000 fine for those who,
in wartime,
shall willfully make or convey false reports or false
statements with intent to interfere with the operation
or success of the military or naval forces of the United
States or shall willfully cause or attempt to cause
insubordination, disloyalty, mutiny, refusal of duty,
in the military or naval forces of the United States,
or shall willfully obstruct the recruiting or enlistment
service of the United States, to the injury of the service
or of the United States.26

Another provision of the Act empowered the postmaster
general to bar from the mails any publication that violated its provisions.27
The Act as passed was a less-stringent version of the
original bill, causing Attorney General Thomas Gregory
to later complain that “most of the teeth which we tried
to put in [the Act] were taken out.”28 However, the effect

of the law depended largely on the manner in which it
would be enforced by the Department of Justice, and in
Wilson’s or Gregory’s pronouncements there was little
comfort for those regarded as “disloyal.” In his war message to Congress, the president stated: “If there should be
disloyalty, it will be dealt with with a firm hand of stern
repression.”29 The attorney general had equally tough
words about the “disloyal”: “May God have mercy on
them, for they need expect none from an outraged people
and an avenging government.”30
Postmaster General Albert Sidney Burleson wasted
little time in implementing the mailing provisions of
the Espionage Act. He had barred 15 periodicals by July
1917, including such socialist publications as The Masses,
the American Socialist, and the Milwaukee Leader. The
Masses ban, based on allegedly seditious cartoons and
text, resulted in an immediate court test. The publisher’s
request for an injunction was heard by District Court
Judge Learned Hand, a Harvard-educated Albany native,
appointed to the federal bench by President Taft in 1909.
There was little precedent to guide the judge in deciding
the case since no federal law had barred seditious expression since the Sedition Act of 1798 expired in 1801.
Learned Hand proved to be unlike many other members of the wartime lower federal judiciary, who, as one
commentator has noted, were “intent on meting out
quick justice and severe punishment to the ‘disloyal’ and

no provision of the first amendment was thought to stand
in the way.”31 In an opinion that his chief biographer
describes as “an original, penetrating analysis,”32 Hand
rejected the prevailing view that speech was punishable
if the probable effect was the violation of the law. Instead,
he risked his judicial future with an interpretation of
the Espionage Act setting a “direct incitement test” that
considered the content, rather than the effect of speech.
Accordingly, he enjoined Burleson from barring The
Masses from the mails.33
Afterwards, Hand would complain that “all this building [the federal courthouse] is against me.”34 Thus, it was
hardly surprising that his injunction was stayed two
weeks later,35 and was reversed by the Second Circuit in
early November. The court rejected Hand’s direct incitement test, reasoning that speech was punishable “[i]f the
natural and reasonable effect of what is said is to encourage resistance to a law.”36 This was critically important, for
as Professor Zechariah Chafee later noted, the effect “was
to establish the old-time doctrine of remote bad tendency
in the minds of district judges throughout the country.”37
As for the requirement of intent, Chafee explained that
it “became mere form since it could be inferred from the
existence of the indirect injurious effect.”38
While the Masses case was being decided, Bull attracted
negative press coverage. In July, the Washington Post
used the headline “Foes’ Strength Gladdens O’Leary,” to
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describe his pessimistic article on the current war situation.39 A few days later, a New York Times story, titled “ProGerman Paper Ridicules America,” objected to cartoons
lampooning Wilson and Allied leaders, and to another
titled “The Lion and the Mouse,” which it claimed portrayed the American people as a rat.40 Others who were
equally offended by Bull’s content wrote to Burleson, complaining that the publication had “treasonable aims,” was
“disloyal” and “scurrilous,” and “should not be allowed to
exist for one moment.”41 The postmaster himself charged
that the magazine advocated “treason, insurrection, and
the willful resistance to the laws of the United States,”42
and, on August 16, barred it from the mail. Despite the
ban, Bull continued to appear until October, when O’Leary
suspended operations because of Burleson’s complaints
that it interfered with the war effort.
In late September, a cache of German documents
brought O’Leary more notoriety. The release of the
papers, seized in an April 1916 raid on the New York
office of German Embassy secretary Wolf von Igel, caused
a sensation in the press. The stories included a multi-page
feature in the Christian Science Monitor that provided

considering his high profile, and Bull’s strong anti-British,
anti-administration content, it was not surprising that he
was targeted. Press reaction included a Brooklyn Daily
Eagle editorial stating: “We have too long trifled with
sedition . . . if the indictment . . . serves no other end than
that of frightening such people into silence it will have
produced a good effect.”46
O’Leary’s indictment was part of a wider campaign
to silence the allegedly seditious press. For example, in
Pennsylvania, officers of the Philadelphia Tageblatt were
arrested;47 across the Hudson River in New Jersey, a U.S.
attorney proclaimed that he would seek the death penalty
for the publishers of the New Jersey Freie Zeitung; in New
York, Max Eastman, editor of The Masses, was charged
with Espionage Act violations. Meanwhile, in California,
the disincentive to publishing content deemed anti-British
was demonstrated by the seizure of The Spirit of ’76, a
melodramatic film epic set during the Revolutionary War
that included several scenes of British atrocities. Federal
District Judge Benjamin Bledsoe upheld the seizure noting that its purpose was to “incite hatred of England,”
and maintaining that “this is no time . . . [for] creating

O’Leary did not appear for his trial, set for May 20, 1918.
His $2,500 bail was forfeited, a warrant was issued for his arrest,
and a nationwide manhunt began.
O’Leary’s picture along with such notable Germans as
von Igel, Ambassador Count von Bernstorff, and Prince
von Hatzfeldt-Trachenberg, the Embassy counselor.43
O’Leary was again the subject of negative press reports
in early October after the release of a copy of a telegram
from the German Foreign Office to von Bernstorff. Dated
January 26, 1916, it stated that O’Leary and two other
Irish-American notables could provide information on
persons suitable for carrying out sabotage in the United
States and Canada.44 Simultaneously, fresh charges of disloyalty were coming from New York City Mayor James
Purroy Mitchel. Engaged in a tough re-election campaign
against Tammany Hall candidate Judge John E. Hylan
and anti-war, anti-draft Socialist attorney Morris Hillquit,
Mitchel sought votes by accusing Hylan of associating
with O’Leary and others “whose disloyalty has been
denounced by the U.S. government.”45
Hylan crushed Mitchel in the ensuing election, but
O’Leary had little time to enjoy the results. A few weeks
later, he was indicted along with the American Truth
Society, and Bull employees Adolf Stern and Luther S.
Bedford, on multiple counts of violating the Espionage
Act. It was charged that cartoons and text in the August,
September, and October issues of Bull were intended to
cause disaffection among members of the armed services
and to obstruct the draft and discourage enlistments.
O’Leary professed to be shocked by the indictment but,
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animosity or want of confidence between us and our
Allies.”48 The film’s producer was subsequently convicted of violating the Espionage Act and sentenced to 10
years in prison.
O’Leary did not appear for his trial, set for May 20,
1918. His $2,500 bail was forfeited, a warrant was issued
for his arrest, and a nationwide manhunt began. The press
speculated as to his whereabouts, and suggested that he
was in New England, Mexico, or even on the high seas.
Family members stated that they thought he’d gone to the
Adirondack Mountains for a rest, and his older brother,
New York attorney John J. O’Leary, announced his intention to go there and search for him. In fact, O’Leary,
accompanied by his stenographer, Arthur Lyons, had
departed from New York City by train on May 7, arriving
in Portland, Oregon, on May 12. Once there, the attorney
purchased a chicken ranch in nearby Sara, Washington, to
use as a place to hide from federal authorities.
O’Leary would later explain that he left for the West to
handle a divorce matter in Reno, but on reaching Ogden,
Utah, decided not to return. He said that at the time, his
mind was “disorganized,” that he was still recuperating
from an appendicitis operation, and that he’d become
convinced he would not get a fair trial. He cited as evidence the withdrawal of his lawyer, former U.S. Attorney
and Spanish-American War veteran Henry A. Wise, who
quit the case in part because he feared an association with

O’Leary would hurt his chances of rejoining the Army
for service against Germany. His traveling companion,
Arthur Lyons, added that during the trip, O’Leary complained of being hounded by “secret service agents,”
expressed fears of a spy plot frame-up, and stated that
“political prisoners had no chance.”49
While the search for the fugitive lawyer went on,
O’Leary busied himself caring for the ranch’s chickens
and selling its rabbits as pets to local boys for nominal
sums. However, his life in hiding did not last long. On
June 12, while he was under his automobile attempting
to make repairs, federal agents descended on the ranch.
O’Leary was quickly arrested, taken to Portland, and then
placed on a train to New York. On June 18, he arrived in
New York, and was brought to the Federal Building for an
appearance before Judge Learned Hand. Once the court
proceedings were over, the former fugitive was taken to
Manhattan’s Tombs prison and held without bail.
A week after O’Leary failed to appear for trial, his
brother John J. O’Leary was arrested and charged with
assisting his flight. Bail was set at $100,000, and he was
imprisoned in the Tombs. Federal authorities were in no
hurry to set a trial date, but Judge Learned Hand, noting
the size of the bail, held that the prisoner must be tried
promptly. Thus, when Jeremiah O’Leary arrived back
in New York he was just in time to become the star wit-

ness at his brother’s trial. On June 20, he took the stand
and stated that family members had no idea that he was
leaving for the West. After one juror was discovered to
be under indictment in a bankruptcy case, a mistrial was
declared. At the second trial, held in July, O’Leary again
testified, and was extensively cross-examined about the
details of his flight, and his activities with the American
Truth Society.
The jury failed to agree in the John J. O’Leary case and
he was released on $2,500 bail, but his younger brother
remained in the Tombs, where his activities included
helping process the large numbers of alleged draftdodgers jailed during the so-called “Slacker Raids” of
September 1917. O’Leary’s trial, scheduled for October
24, was subsequently delayed indefinitely when he contracted Spanish influenza and was taken to the Bellevue
Hospital prison ward, where he remained until January
7, 1919. Two weeks after his return to the Tombs, O’Leary
discovered he was facing charges of treason. He was now
accused of conspiring with two German agents, Baroness
Maria von Kretschmann (named in the indictments and
known in the press as Mme. Maria de Victorica), and
Hermann Wessels (named in the indictments under his
alias, Karl Rödiger). He and several others were charged
with being part of a plot to locate persons willing to
transmit information to Germany, participate in an Irish
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uprising, and commit sabotage in Great Britain. His
alleged overt acts consisted of two meetings with von
Kretschmann in July 1917.
When the long-awaited trial on the sedition charges
finally began on January 21, 1919, O’Leary was represented by Colonel Thomas B. Felder, who also defended
John J. O’Leary. Felder was a well-known attorney who
had relocated to New York from Georgia. Described by
one commentator as a “cane-carrying popinjay,”50 Felder
was no stranger to controversy. In 1911, he challenged the
governor of South Carolina to a duel, and, in 1913, was
accused of offering a bribe to obtain documents related
to the controversial Mary Phagan murder case. His list of
former clients included the proprietor of Atlanta’s leading brothel, and banker/shipping magnate C.W. Morse,
whose 1912 federal pardon was allegedly obtained after
he faked Bright’s disease by drinking soapy water mixed
with chemicals. Prosecuting the case for the government
was Assistant U.S. Attorney John W. Osborne 2d. Assisting
him was H. Snowden Marshall, the U.S. Attorney for the
Southern District from 1913–1917, whose great-grand
uncle was former Chief Justice John Marshall.
The trial judge was Augustus Noble Hand, the cousin
and close companion of Judge Learned Hand. Hand
was from the Adirondack Mountain community of
Elizabethtown. A Harvard College and Harvard Law
School graduate, he was named to the federal bench by
Woodrow Wilson in 1914. Although Learned Hand is far
better remembered today, during his lifetime Augustus
N. Hand was also held in high regard, as reflected by
Supreme Court Justice Robert Jackson’s remark about
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having once been told “to quote Learned, but cite Gus.”51
The O’Leary trial was not the judge’s first high-profile
sedition case. The previous year, he presided when Masses
editor Max Eastman and his co-defendants escaped conviction when a few jurors held out for an acquittal.
Although Judge Hand denied Felder’s motion to dismiss the indictment,52 it was clear from the outset that
the defense was fortunate to have him on the bench. He
ordered the government to return O’Leary’s files, bankbooks, papers, and diaries, which had allegedly been
seized without a warrant. More important, at the start
of the trial, he instructed the jury that if the defendants
“had in mind a purpose to foster pure Americanism and
to keep the country out of foreign entanglements, or to
help the Irish cause, then the intent would be lacking
to obstruct enlistment or promote disloyalty.”53 As for
the jury, complaints about unrepresentative panels were
common in high-profile World War I sedition cases, but
the defense managed to obtain one juror with Irish-born
parents and one German-American. The only juror who
raised suspicions of bias was the foreman, Ernest R.
Hunter, a Wall Street broker.
The prosecution’s star witness was German agent
Baroness Maria von Kretschmann (Mme. de Victorica),
whose testimony was allowed on the grounds that it was
relevant to O’Leary’s state of mind when editing Bull. Sent
to the United States in late 1916, she was the daughter of a
Prussian general, and a former journalist. Although noted
World War I American code-breaker Herbert O. Yardley
would later describe her as “the most daring and dangerous spy encountered in American history,”54 it appears
that her activities were largely limited to spending the
Kaiser’s money, chatting up
people at Irish-American rallies, making plans, and moving from hotel to hotel.55 A
former head of the wartime
German military intelligence
department would later claim
that her mission was limited to political propaganda,
although after her arrest, it
was alleged that she was also
involved with never-implemented plans to smuggle
explosives into the country
hidden in toy blocks and a
church altar.
At the O’Leary trial, the
stylish von Kretschmann
appeared in court dressed in
a sable coat with matching
muff, and wearing two diamond rings and an emerald.

She testified about her contacts with O’Leary, claiming
that he had arranged for an Irish-American street-speaker, Willard J. Robinson, to carry secret messages for her
to German officials in the Netherlands. Another female
prosecution witness was Mme. Josephine Gonzalez, a
worker at the 1917 Irish Bazaar held to raise money for
victims of the Easter Rising. She said that, at the end
of that event, she attended a closed meeting at which
O’Leary outlined plans to resist the draft. Aubrey Pettit
was another key government witness. Pettit, the former
police chief of Long Beach, claimed to have seen O’Leary,
Robinson, and von Kretschmann together at the Hotel
Nassau in that city during the summer of 1917. The
prosecution also attempted to tie O’Leary to the Germans
with the testimony of a vessel hull inspector, Charles A.
Martin, who claimed he saw the defendant at a cheap
Manhattan restaurant with agent Hermann Wessels (Karl
Rödiger).
None of these witnesses fared well. Von Kretschmann
admitted she’d been a morphine addict for 20 years,
and was still receiving the drug from her captors. She
was subsequently denounced as a “dope fiend” by the
defense and a series of medical experts came forth to
testify that the credibility of such a person was utterly
worthless. Pettit stumbled over such details as whether
Willard J. Robinson wore a mustache, and was described
in the press as a “poor witness.”56 Gonzalez was revealed
to have a checkered marital past and admitted to having
sought the release of a man interned by the government.
The defense also produced several Bazaar workers who
testified that the so-called “secret meeting” Gonzalez
claimed to have attended was in fact held in a room
with open windows and doors, and that O’Leary’s comments were limited to thanking them for their services.
Hull inspector Martin, aggressively cross-examined by
O’Leary himself, was shown to have done very few hull
examinations since being hired by the government; he
also stumbled over such details as the color of O’Leary’s
robe when he identified him in a Bellevue Hospital ward,
and the layout of the restaurant where the alleged meeting with Wessels took place.
Another government witness cross-examined by
O’Leary was Adolph S. Ochs, publisher of the New York
Times, called by the government to disprove the defendant’s frequent claims that the Times was controlled by
English press baron Lord Northcliffe. They sparred over
the paper’s purported pro-British bias, and at the close
of Ochs’s testimony, Hand refused to allow the prosecution to place any more newspapermen on the stand. The
judge also hurt the government case when, during efforts
to show that the American Truth Society was the recipient of German money, he pointed out to the jury that a
cashier’s check submitted in evidence had no indication
of its origin other than the name of the banking house
that issued it.

The defense produced alibi witnesses who testified
that O’Leary was in the Adirondacks at times when he
was said to be meeting von Kretschmann. Defense witnesses also related how the defendant had advised others to obey the draft law and/or enlist. Martin Conboy,
director of the draft for New York City, appeared to
testify that there was no evidence the local Irish were
inclined to obstruct the draft or refuse military service.
War veterans in uniform took the stand to express their
admiration of O’Leary, tell of their military service,
and express their dislike of England; one veteran also
derided suggestions that a Bull cartoon depicting a smiling undertaker would have influenced him in any way.

“I’m doing the best I can, with an
experience of thirty-five years at
the bar. If you think you can do
any better go ahead and do it.”
Character witnesses included several Catholic priests,
three judges and an assistant district attorney. Family
members also testified, including the defendant’s father,
telling of the O’Learys’ long history in America, the
three family members killed while fighting with the
Union Army, and the large number of relations who
served in the war against Germany.
As the trial progressed, O’Leary sometimes complained vociferously in court about the prosecution’s
tactics or its witnesses’ testimony. He also prompted his
defense attorney with unwanted advice. At one point,
an exasperated Felder responded, “I’m doing the best
I can, with an experience of thirty-five years at the bar.
If you think you can do any better go ahead and do
it.”57 However, it was as the defense’s star witness that
O’Leary made the greatest impression. He was on the
stand for several days, and his wide-ranging testimony
included a denial that he’d opposed the draft and his
belief that the publication of Bull did not violate the
Espionage Act. He admitted going to Long Beach a few
times during the summer of 1917, but denied ever meeting von Kretschmann there. Instead, he maintained that
she first appeared in his office in April 1917, seeking a
divorce from her Argentine husband, de Victorica. The
defendant said his contacts with her related only to that
case and that he dismissed her from his mind when she
did not appear to be serious about pursuing the matter.
He also stated that the he’d never heard of German agent
Wessels until he saw newspaper stories about his arrest.
The long-running case finally reached the jury on
March 21. Judge Hand’s one-hour-and-20-minute charge
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included instructions that proof of seditious acts was
not enough to convict, and that the jurors needed to be
convinced that the acts were done with the specific intent
to obstruct recruiting and encourage insubordination.
In response to a question by the foreman, Hand also
indicated that even after the passage of the Espionage
Act, O’Leary had the right to criticize the government as
long as this did not interfere with enlistments or cause
insurrections; he added that the jury had to be convinced
beyond a reasonable doubt that this was the effect. After
58 hours of deliberation, the jury acquitted the defendant
on three of the four sedition counts, and split 9–3 on the
remaining charge. Afterwards, it was reported that 11
of the jurors agreed that O’Leary was always within his
constitutional rights, that they entirely disregarded von
Kretschmann’s testimony, and that an acquittal on all
counts was blocked by foreman Hunter, the Wall Street
broker.58
In retrospect, it is not surprising that Osborne and
Marshall were unable to secure a conviction. Given
O’Leary’s long involvement in Irish causes, their contentions that his activities were merely a front for a proGerman agenda were simply not credible. The defense
also benefited from its lengthy list of eminently respectable witnesses and Judge Hand’s determined efforts to
preside over a fair trial. Another advantage was a jury
consisting of New York City residents. After the war, the
Times would complain about the relatively few sedition
convictions obtained in New York. For example, the government was twice unable to convict the Masses defendants, and Scott Nearing, a socialist professor whose trial
occurred at the same time as O’Leary’s, escaped conviction after the jury failed to agree. A final advantage was
the timing of the trial. By February 1919, wartime passions were rapidly cooling, and recently returned IrishAmerican war veterans were available to testify.
The government eventually dropped the remaining sedition charge and the treason indictments against
O’Leary. He resumed his law practice, which would
later include a successful United States Supreme Court
case.59 He apparently outlived everyone else connected
to his trial, dying at age 90 in March 1972. Baroness von
Kretschmann later appeared as a witness at the 1919 treason trials of Willard J. Robinson and Albert Paul Fricke,
a German-American accused of aiding Wessels/Rödiger,
but both defendants were acquitted;60 she never returned
to Germany, and died of pneumonia in 1920. Defense
attorney Thomas B. Felder was disbarred in 1925 after
being convicted of fraud in the highly publicized Glass
Casket Co. case.61 Prosecutor Osborne also faced criminal
charges during the 1920s. He was accused of receiving stolen securities, but was acquitted. Less fortunate
was former prosecution witness, ex-Police Chief Aubrey
Pettit. In 1921, he was sentenced to two-to-five years in
Sing Sing for his participation in a Nassau County stolen
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car ring. As Learned Hand feared, his Masses decision
delayed his appointment to the Second Circuit bench, but
he was finally promoted in 1924. His cousin, Augustus N.
Hand, joined him on that court in 1928.
Postmaster General Burleson’s campaign against seditious publications, whose excesses sometimes distressed
the president, continued for a time even after the war
ended. As for the World War I Espionage Act prosecutions of which the O’Leary case was but one wellpublicized episode, they are credited with starting the
American civil liberties movement. As one commentator has observed, “[I]t was in reaction to the country’s
excesses, that the modern civil liberties began,”62 because
such rights “did not go into the discard when a nation is
engaged in war.”63
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BURDEN OF PROOF
BY DAVID PAUL HOROWITZ

“You’ve Got Mail”
(And You Better Not Delete It!)
New Federal Rules
Governing Electronic Discovery

B

y the time you read this column,
new rules governing electronic
disclosure in federal courts will
have gone into effect. As of December
1, 2006, and applicable to all pending
actions (to the extent just and practicable), the new rules represent, to
a degree, a codification of the extant
federal case law. Accordingly, some of
the “new” rules have been followed
by knowledgeable litigators for some
time.
The new rules have a number of
advantages over the ad hoc arrangements that have prevailed in federal
electronic disclosure, not least of which
are uniformity of practice and a degree
of certainty concerning the lay of the
electronic landscape.
The rules require that attorneys
involved in litigation address electronic disclosure issues at the earliest stages of discovery planning. For
practitioners who are still unaware of
basic electronic disclosure issues, the
new rules will serve to highlight the
existence of these issues. Meanwhile,
electronically savvy attorneys will now
be able to point their less knowledgeable brethren to concrete rules, which
is far easier than suggesting the equivalent of a summer reading course:
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five generations of Zubulake,1 and their
progeny.
Equally important, the new rules
provide a framework for the courts,
judges and magistrates to address electronic discovery issues that, if present
trends continue, will enmesh many of
them.
Lastly, where clients are concerned,
attorneys may find it easier to point
clients to the new rules, instead of
offering a synthesis of the numerous
extant court decisions. The rules can be
used to educate and cajole clients into
complying with counsel’s instructions.
This is particularly helpful when a
client’s compliance may be expensive,
disruptive to operations, and has the
potential to reveal damaging information.
Electronic disclosure in New York
state courts, the subject of a prior column,2 continues as a quiet backwater.
Where litigants have a choice between
state and federal court, and electronic
disclosure issues play a significant
role in a case, a party commencing
an action, and one contemplating
removal of a state court action, should
carefully consider differences in state
and federal practice. Perhaps nowhere
does this comparison provide a starker
contrast than in the area of the cost of
electronic production. Cost allocation
and shifting is, itself, a litigation arena
in federal court. Not so in state court,
where the party seeking production
bears the cost of electronic disclosure,
thus disadvantaging Davids struggling against Goliaths. Putting cost
aside, federal court requirements for
retention, preservation, and storage of

electronic data have been extensively
litigated and can be quite stringent,
particularly compared with state court
requirements, where little guidance is
available.
So, what do the new rules say?
In order to make clear that the scope
of discovery in federal court actions
includes electronic information, Rule
26(a)(1)(B) is amended to change the
term “data compilations” to “electronically stored information.”3 There is a
parallel amendment to Rule 34, which
now includes “Electronically Stored
Information” in its title.4 Rule 34(a)
repeats this language,5 and Rule 34(b)
provides that discovery requests “may
specify the form or forms in which
electronically stored information is to
be produced.”6
The mandate to address electronic
discovery issues at the earliest stages
of a case is set forth in Rule 16, titled
“Pretrial Conference; Scheduling;
Management.”7 Rule 16(b) is amended
to add two new subsections, five and
six. Subsection five requires that the
Rule 16 scheduling order may include
“provisions for disclosure or discovery of electronically stored information.” Rule 26(f) is amended to provide
for discussion of electronically stored
information by including the language
“to discuss any issues relating to preserving discoverable information.”8
Form 35, Report of Parties’ Planning
Meeting, is also amended to include
a report to the court about electronic
disclosure.
Two new subsections, three and
four, are also added to Rule 26(f). Rule
26(f)(3) provides that parties confer

and discuss “any issues relating to
disclosure or discovery of electronically stored information, including
the form or forms in which it should
be produced.”9 Rule 26(f)(4) requires
discussion of “any issues relating to
claims of privilege or of protection as
trial-preparation material, including
– if the parties agree on a procedure
to assert such claims after production
– whether to ask the court to include
their agreement in an order.”10
New subsection six of Rule 16(b)
permits the parties to agree to arrangements for asserting post-production
claims of privilege for privileged
matter disclosed. Thus, the scheduling order may include “any agreements the parties reach for asserting
claims of privilege or protection as
trial-preparation after production.”11
This and other provisions permitting
re-capture of privileged or protected
matter are referred to as a “claw back”
provision.
Rule 26(b)(2)(B), a new subsection,
establishes what has been referred to
as a “two tier” system for addressing
discovery requests for electronically
stored information that is not readily
accessible.12 The party receiving the
discovery request bears the burden of
establishing the unreasonableness of
the request, and, if this burden is met,
the court then balances the objecting
party’s claim against the need shown
by the demanding party.
The first tier provides that “[a]
party need not provide discovery of
electronically stored information from
sources that the party identifies as
not reasonably accessible because of
undue burden or cost.”13 The second
tier requires, whether in opposing
a motion to compel or as part of a
motion for a protective order, that the
party resisting discovery “must show
that the information is not reasonably
accessible because of undue burden or
cost. If that showing is made, the court
may nonetheless order discovery from
such sources if the requesting party
shows good cause.”14
Rule 26(b)(5)(B) is the so-called
“claw-back” provision whereby a party

that produces matter that is privileged
or protected as trial preparation may
notify the recipients of the claim of
privilege or protection and the basis
for the claim. The recipient is thereafter
required to promptly return, sequester,
or destroy the matter, and would be
barred from utilizing the matter until
any claims of protection were adjudicated. The recipient would also be
required to make reasonable efforts to
itself recapture any of the information
that it disseminated before the notification from the producing party. There is
a provision for presenting the information to the court under seal for review.
The producing party is obligated to
preserve the matter until the claim is
adjudicated.
This provision is problematic to
the extent that it encourages laxity
in screening for privileged or otherwise protected matter. The potential
for waiver to be found, thus making
the privileged or protected matter fair
game, remains. The extent to which
parties have addressed issues of inadvertent exchange in discussions under
Rule 26(f) and agreements under Rule
16(b)(6) will undoubtedly be considered by the court in addressing claims
of waiver.
Rule 33(d) is amended to provide
that answers to interrogatories “may

be derived or ascertained from the
business records, including electronically stored information, of the party
upon whom the interrogatory has been
served.”15

A “two-tier”
system addresses
discovery requests
for electronically
stored information
that is not readily
accessible.
Rule 37(f) provides a safe harbor,
whereby a party that loses or destroys
electronic information will not be
liable for a spoliation or other sanction providing the loss or destruction
occurred as a result of a routine operation, and the party took reasonable
steps to preserve the matter.16 The
new subsection, titled “Electronically
Stored Information,” provides:
“Absent exceptional circumstances, a
court may not impose sanctions under
these rules on a party for failing to
provide electronically stored information lost as a result of the routine,
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The proposed
rule has impact
beyond the
federal courts.
good-faith operation of an electronic
information system.”17
The issue of when a litigation
“hold” must be placed on electronic
information falls outside the scope of
this article, and may have an impact
on the resolution of a sanction where
a Rule 37(f) defense is raised. The rule
will not protect those who intentionally destroy information discoverable
in the litigation.
Finally, Rule 45, dealing with subpoenas, has been amended to conform to the changes in the other rules
by including language for “copying,
testing or sampling”18 matter, including “electronically stored information.”19
The amendments to the Federal
Rules of Civil Procedure are not the
end of the federal court rules changes. There is a proposal to amend the
Federal Rules of Evidence by adding
Rule 50220 to address issues arising from the changes in the Federal
Rules of Civil Procedure involving
the effect of disclosure of matter
subject to the attorney-client privilege or work-product protection, as
well as the issue of waiver raised in
Hopson v. The Mayor and City Council
of Baltimore.21 The public comment
period does not end until February
15, 2007, and it is unlikely that the
rule will become effective before
some time in 2008.
The proposed rule has impact
beyond the federal courts, because
it provides that the disclosure of
attorney-client or work-product matter in a federal court proceeding or
administrative proceeding does not
operate as a waiver in federal court
proceedings; it does not operate as a
waiver in state court proceedings, as
well. The rule also provides that the
disclosure of attorney-client or work-
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product matter, when made to a federal public office or agency in the
exercise of its regulatory authority,
does not operate as a waiver of the
privilege in federal court proceedings. These provisions, among others,
appear to ensure close scrutiny as the
rule moves forward.
The new rules require careful
thought and preparation before commencing an action, or, for a party being
sued, preparation well in advance of
receipt of a summons and complaint.
E-discovery vendors and consultants
are as common today as Y2K vendors
and consultants were on the eve of
the new millennium. Fear of making a
misstep in the world of e-discovery is
justified, and many grey areas remain
in electronic discovery. So, think twice
■
before hitting the “delete” key!
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Attorney Labor Unions
By Mitchell H. Rubinstein
Introduction
Interest in the law governing attorney labor unions (and,
for that matter, interest in an article on the subject) is
usually the result of one of two factors. The first is that
unhappy staff attorneys may be thinking about organizing and bargaining collectively. The other is that their
superiors in the firm or office may be worrying that they
are planning to do just that, and are intent on preventing
it. This article outlines certain key issues that can arise
where attorneys attempt to organize a union.
Attorneys may be interested in joining a labor union
for the same reasons as other employees.1 Through a collective voice, attorneys may be able to achieve “more,”
which has always been the goal of organized labor. They
might obtain more wages, more benefits and, perhaps
most importantly, more job security. Unionization may
also bring order to a law firm by imposing certain jobrelated standards, such as hours of work. Violations
could be grieved under the collective bargaining agreement, just as in any workplace where a union and a collective bargaining agreement exist.
Although there is relatively little precedent or history
in the area of attorney unions, the federal National Labor
Relations Board (NLRB or “Board”) has asserted jurisdiction over law firms since 1977,2 provided a firm has
$250,000 in gross revenue.3 The general process of establishing a union would be the same as it is for employees
in other fields.4
There are instances where such unionization has
occurred without contest.5 Many reported cases involving law firms actually concern support staff,6 although
there are those that also involve attorneys.7
What if there is a contest? As a general proposition,
attorneys enjoy the same legal rights as other employees
in deciding whether or not they want to be represented
by a union.8 The employer’s or law firm’s desires are
irrelevant. However, attorney-employers are likely to
raise certain points in opposition to attorney unionism.
They may argue that staff attorneys are not eligible to
unionize because they are either confidential employees,

or supervisors, or managerial employees. They might
also claim that attorneys should not organize because the
ethics of the legal profession will impede the collective
bargaining process. Each of these is discussed in turn.

Exclusion of “Confidential Employees”
Employees in law firms and private corporations, including attorneys, must be treated like any other employees
covered under the National Labor Relations Act (NLRA
or the “Act”).9 Thus, the Board has rejected attempts by
some law firms to exclude attorneys and other law firm
employees from the definition of employee because they
are “confidential employees.”10
Like many terms in labor law, the term “confidential
employee” is a term of art. A confidential employee has
nothing to do with the confidential nature of attorney
work. Rather, confidential employees are those involved
in internal confidential labor relations matters with respect
to their employer. The focus is on the attorney’s employer
– not his or her clients.
The general rationale for the exclusion of confidential
employees from the definition of “employees,” who may
join a union, is as follows: management should not be
forced to negotiate with a union which has among its
members employees with access to advance information
on the company’s collective bargaining negotiating position, grievances and other labor relations matters.11 The
U.S. Supreme Court addressed this exclusion, however,
in NLRB v. Hendricks County Rural Electric Corp.12 Under
Hendricks, an individual claimed to be exempt on this
basis must work directly for and in a confidential capacity to a person who decides and effectuates labor relations
policy. As the Board later explained:
The Board’s long-established test for determining
whether an employee possesses confidential status is
whether that employee “assist[s] and act[s] in a confidential capacity to persons who formulate, determine,
and effectuate management policies in the field of
labor relations.” This is termed the “labor nexus” test
and its validity as an appropriate measure of confi-
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dential status was endorsed by the Supreme Court in
NLRB v. Hendricks County Rural Electric Corp., 454 U.S.
170 (1981). Under this definition it is insufficient that
an employee may on occasion have access to certain
labor related or personnel type information. What is
contemplated instead is that a confidential employee is
involved in a close working relationship with an individual who decides and effectuates management labor
policy and is entrusted with decisions and information
regarding this policy before it is made known to those
affected by it.13

Consequently, access to confidential business information does not transform someone into a confidential
employee, since the standard is limited to those who
act and assist in a confidential capacity to persons
who exercise managerial authority in labor relations.14
More recently, the Board seemed to narrow confidential
employees to those who “work on labor relations issues
on a regular basis.”15

The burden of establishing
that an individual is a
supervisor is on the party
attempting to exclude such
person from the protection
of the Act.
Most law firm associates or staff attorneys will not
be confidential employees. This is because they are not
involved in labor issues involving the management of the
firm for which they work.

“Supervisors” as Exempt Category
Perhaps the most significant hurdle with respect to attorney unionization concerns the fact that many attorneys
supervise secretaries and other support staff, or even
junior associates, and thus might be considered “supervisors,” which would prevent them from becoming a member of a union. The term “supervisor” is also a term of
art in labor law, and is often litigated. There has not been
much litigation with respect to attorneys, but there have
been developments in the law that must be considered in
evaluating their status.
The burden of establishing that an individual is a
supervisor is on the party attempting to exclude such
person from the protection of the Act, and that party
is typically the employer.16 However, not every “order
giver” qualifies – a traffic director might tell the president
of the company where to park, but that does not make
him or her a supervisor.17 Additionally, the NLRA does
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not require that every work location have a supervisor
present.18
In NLRB v. Health Care & Retirement Corp.,19 the
Supreme Court described the appropriate test for supervisory status:
[T]he statute requires the resolution of three questions;
and each must be answered in the affirmative if an
employee is to be deemed a supervisor. First, does
the employee have the authority to engage in 1 of the
12 listed activities? Second, does the exercise of that
authority require “the use of independent judgment”?
Third, does the employee hold the authority “in the
interest of the employer”?20

Significantly, an employee need only possess one indicia of supervisory authority to be a supervisor.21 However,
this must always involve the exercise of independent
judgment.22 The Board has found that the exercise of
judgment beyond regular or customary activities, which
is not controlled by outside sources, is “independent.”23
In Providence Hospital,24 the NLRB held that certain nurses
were not supervisors, reasoning:
[W]hen a professional gives directions to other
employees, those directions do not make the professional a supervisor merely because the professional
used judgment in deciding what instructions to give.
For example, designing a patient treatment plan may
involve substantial professional judgment, but may
result in wholly routine direction to the staff that
implements that plan.

In NLRB v. Kentucky River Community Care, Inc.,25
however, the U.S. Supreme Court largely rejected this
analysis. The Court seemed to be concerned with the
Board’s “categorical exclusion” of professional judgment. The Court did recognize that some nominally
supervisory judgments may be performed without a
sufficient degree of judgment or discretion, and thus
would not warrant a finding of supervisory status.
Unfortunately, the Court did not further explain what
it meant by this, other than to state that “the degree
of judgment . . . may be reduced below the statutory
threshold by detailed orders and regulations issued by
the employer.”26 In dicta, the Court also indicated that
the Board can distinguish between employees who
“direct the manner of others’ performance of discrete
tasks from employees who direct other employees.”27
However, the Board has not appeared to distinguish
supervisory status in this exact manner.
On September 29, 2006, the NLRB issued a trio of
decisions designed to clarify what is meant by the terms
“assign,” “responsibly to direct” and “independent judgment” as those terms are used in the definition of a
supervisor in § 2(11) of the Act.28 These decisions, which
the NLRB itself described as “major,”29 are particularly
applicable to attorney unionization because it is likely
that an employer may claim that the attorneys assign or

responsibly direct the work of others with the requisite
independent judgment.
Oakwood Healthcare, Inc.30 is the most important of the
trio because the other two decisions simply apply the law
established in Oakwood. In Oakwood, the NLRB, divided
along party lines, held that fulltime regularly employed
charge nurses31 were supervisors within the meaning
of the Act. In so holding, the Board described the word
“assign” as follows:
The ordinary meaning of the term “assign” is “to
appoint to a post or duty” . . . we construe the term
“assign” to refer to the act of designating an employee
to a place (such as a location, department, or wing),
appointing an employee to a time (such as a shift or
overtime period), or giving significant overall duties,
i.e., tasks, to an employee. That is, the place, time, and
work of an employee are part of his/her terms and
conditions of employment. In the health care setting,
the term “assign” encompasses the charge nurses’
responsibility to assign nurses and aides to particular
patients. It follows that the decision or effective recommendation to affect one of these – place, time, or
overall tasks – can be a supervisory function.
The assignment of an employee to a certain department (e.g., housewares) or to a certain shift (e.g., night)
or to certain significant overall tasks (e.g., restocking
shelves) would generally qualify as “assign” within
our construction. However, choosing the order in
which the employee will perform discrete tasks within
those assignments (e.g., restocking toasters before coffeemakers) would not be indicative of exercising the
authority to “assign.” . . . In sum, to “assign” for purposes of Section 2(11) refers to the charge nurse’s designation of significant overall duties to an employee,
not to the charge nurse’s ad hoc instruction that the
employee perform a discrete task.32

. . . it must be shown that the employer delegated to the
putative supervisor the authority to . . . take corrective
action, if necessary. It also must be shown that there
is a prospect of adverse consequences for the putative
supervisor if he/she does not take these steps.33

Oakwood also confirmed that any one of the 12 listed
functions contained in § 2(11) must be done with independent judgment for an individual to be a supervisor,
and defined independent judgment as follows:
“Independent” means “not subject to control by others.” . . . Thus, as a starting point, to exercise “independent judgment” an individual must at minimum act,
or effectively recommend action, free of the control of
others and form an opinion or evaluation by discerning and comparing data.
***
[W]e find that a judgment is not independent if it is
dictated or controlled by detailed instructions, whether set forth in company policies or rules, the verbal
instructions of a higher authority, or in the provisions
of a collective-bargaining agreement.34

In Golden Crest Healthcare Center,35 a second case
from the trio, the Board noted that there is a distinction between requesting certain action and having the
authority to require certain action to be taken, such as

However, with respect to the term “responsibly to
direct,” the Board held that term may encompass ad
hoc instructions even though such instructions would
not constitute an assignment. Interestingly, the majority
defined the responsible direction by responding to the
dissent’s claim that such responsible direction should be
limited to actions undertaken by department heads or
higher level management:
[T]he authority “responsibly to direct” is not limited
to department heads as the dissent suggests. . . . If a
person on the shop floor has “men under him,” and if
that person decides “what job shall be undertaken next
or who shall do it,” that person is a supervisor, provided that the direction is both “responsible” . . . and
carried out with independent judgement. * * * [F]or
direction to be “responsible,”. . . the person directing
and performing the oversight of the employee must
be accountable for the performance of the task by the
other, such that some adverse consequence may befall
the one providing the oversight if the tasks performed
by the employee are not performed properly. . . . Thus,
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mandating that employees stay late. For an individual to
be a supervisor, he or she must have the authority to take
supervisory action.36 In Croft Metals, Inc.,37 the third case
in the trio, the Board noted that a lead person occasionally switching tasks that need to be performed is not a
supervisory “assignment” because that is similar to ad
hoc instructions involving a discrete task.38
These definitions present obvious difficulties in
attempting to organize attorneys. However, these issues
are not unique to attorneys. In their dissent in Oakwood,

Some attorney-employers may seek
to argue that attorneys
cannot unionize because they are
“managerial employees.”
the two Democratic Board members, Wilma B. Liebman
and Dennis P. Walsh, stated that they feared that most
professionals may be swept up into supervisory status
under the majority’s definition, which would be contrary
to the intent of Congress which recognized that professionals are employees under the Act.39
In one of the first cases decided after the trio, the
Board held that staff nurses were not supervisors.40 This
was largely because the testimony lacked specificity and
was conclusionary. Although, § 2(11) only requires that
a supervisor have the authority to carry out supervisory
duties, the evidence must establish that the purported
supervisor actually has such authority.41
It is important to recognize that the law in this area of
labor law is still developing.42 Therefore, it is necessary
to also examine some cases that were decided before the
trio. In Hospital General Menonita v. NLRB,43 for example,
the First Circuit held that an RN’s assignment of tasks
to LPNs and to technicians was not statutory supervision. The RN’s role in assigning tasks was regulated by
management protocol and by the physician’s orders,
which negated the need for any meaningful supervision. “This is precisely what the Supreme Court meant
when, in Kentucky River, it indicated that discretion ‘may
be reduced below the supervisory threshold by detailed
orders and regulations.’”44
Some authority to assign, discipline and hire is not
considered statutory supervision if, as indicated above,
those responsibilities are considered routine, and do not
require the exercise of independent judgment.45 In one
case, one employee occasionally notified other employees
that they must fill in for someone who was out, and initialed time cards and time-off requests in the supervisor’s
absence. That employee was not considered a supervisor.
The employee did not actually verify attendance, and
signed off on time-off requests as a routine matter; fur-

26 | January 2007 | NYSBA Journal

ther, although the employee participated in interviews
for new hires, he did not make any independent hiring
recommendation. Rather, he discussed with more senior
management whether they should recommend that the
person be hired.46
Similarly, in Armstrong Machine Co., Inc.,47 the Board
held that a job repair foreman was not a supervisor. This
was because he did not exercise independent judgment
in assigning work or in addressing customer inquiries;48
merely giving some instructions or minor orders to other
employees does not confer supervisory status on the
employee in question. Only individuals with “genuine
management prerogatives” are considered supervisors.49
Accordingly, merely reporting an incident is insufficient to establish that an employee effectively recommended discipline.50 The Board has also held that
“program managers” who did not have the authority to
suspend or discharge “resident advisors” – even though
they had the authority to issue general counseling and
verbal warnings as part of a progressive discipline system
– were not supervisors. The Board viewed the managers’
role as “reportorial” because written warnings had to be
approved by higher management, and none of the verbal
warnings introduced into evidence referenced a prior
verbal warning. The Board concluded that the employer
did not meet its burden of establishing that “actual consequences flow from the documented verbal warnings.”51
As one can see, determining whether an employee is a
supervisor is often difficult and can be the product of litigation. Undoubtedly, some attorneys are indeed supervisors; however, it is equally likely that many attorneys are
not. Any such determination with respect to attorneys or
other employees needs to be examined on a case-by-case
basis, in accord with the law discussed above.

The “Managerial Employees” Exclusion
Some attorney-employers may seek to argue that attorneys cannot unionize because they are “managerial
employees.” The NLRA itself is silent with respect to the
issue. However, the legislative history of the 1947 amendments to the NLRA indicates that Congress intended to
exclude them from the definition of “employee” under
the Act.52 The managerial exclusion is the product of case
law developed by the NLRB and U.S. Supreme Court.53
Managerial employees are defined as those who “formulate and effectuate management policies by expressing and making operative decisions of their employer.”
The central inquiry made by the NLRB and the courts is
whether the employee “represents management interests
by taking or recommending discretionary actions that
effectively control or implement employer policy.”54 The
party seeking to exclude employees as managerial has the
burden of proof.55
After the Supreme Court’s decision in Bell Aerospace,56
the Board on remand held that the employees at issue

(buyers) were not managerial employees. The Board,
noting that the employees did not exercise sufficient discretion to be aligned with management, relied upon the
fact that the employer had “comprehensive manuals and
instructions,” which limited the buyers’ discretion. The
Board also explained that managerial status is not conferred on rank-and-file workers or upon employees who
make routine decisions. Rather, managerial employees
are those who hold executive-type positions.57
To be aligned with management, the employee’s duties
must be “outside the scope of duties routinely performed
by a similarly situated professional.”58 As the D.C. Circuit
explained: “The Supreme Court has made it clear that
employees whose decision making is limited to the routine
discharge of professional duties in projects to which they
are assigned are not managers under the Act.”59
Occasional advice to management does not transform
someone into a managerial employee, particularly where
he or she is simply providing information, or advising management. The critical question is whether the
employee could take “discretionary action” and whether
his or her recommendations “control or implement” company policy.60
The managerial exclusion is obviously similar to the
supervisory exclusion. However, the managerial exclusion can pertain to executives who may or may not
have direct supervisory responsibility.61 Thus, even if
an employee is not a supervisor, he or she may still not
be a simple employee under the Act, but rather a manager. However, as with the other categories of excluded
employees discussed above, the facts of each case must
be carefully examined.
Staff physicians and dentists, without more, are generally not managerial employees.62 The same should hold
true with respect to staff attorneys. As most staff attorneys and associates are not involved in the management
of the law firm or company that employs them, most will
not be considered to be “managerial employees.”

the part of the union, such that good-faith negotiations
between the employer and the union could be jeopardized. The burden of proof is on the party making this
claim, and it is a very heavy burden. It must be shown
that representation would cause an “innate danger” that
the union would bargain on behalf of its own interests
rather than for the employees whom the union seeks to
represent. Such extreme situations generally arise only
where the union actually owns or controls a business
enterprise in the same industry as the employer, in direct
competition with the employer.66 A “conflict of interest”
on the part of union-side law firm attorneys representing
unions has been rejected as a basis for halting attorney
unionizing activity.67

Conclusion
While there is surprisingly little NLRB precedent with
regard to attorneys, they are no different from other
employees in the area of unionizing activity. If the attorney works in an employment-at-will state such as New
York, which provides virtually no protection to employees, unionization may be a viable option to consider.68
The reasons why partners and other legal managers want
to avoid a union are ultimately no different from those
found in other industries, and union organizers should
keep this in mind.

Attorney Professional Responsibilities
Attempts to disqualify attorneys and others from organizing a union based on a perceived violation of professional conduct have generally been rejected.
The Board has repeatedly rejected arguments that
lawyers’ professional responsibilities prevent them from
organizing a union.63 The fact that attorneys are officers
of the court is not a sufficient basis for denying them the
protections and benefits of the NLRA.64 In fact, the Board
interpreted EC 5-13 as specifically recognizing that attorneys have the right to join unions.65
Attorney ethical requirements need to be distinguished from union conflict of interests – which may
occur with respect to attorney as well as non-attorney
bargaining unit members. In general, a union may not
represent employees if a conflict of interest exists on
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If there is interest, the NLRB maintains an excellent
Web site which attorneys, unfamiliar with traditional
labor law, can visit and use.69 This Web site contains
links to cases, a representation manual and copies of the
requisite forms. Perhaps, unionization is something that
■
attorneys might want to consider.
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Lessons Learned from the Courtroom. To sign
up for his FREE weekly Trial Tips Newsletter, featuring trial advocacy tips and techniques, visit
www.TrialTheater.com.

The Power of Eye Contact
You can’t say why, but for some reason, you just don’t trust this speaker. It sounds right, but it doesn’t feel right. Why can’t you trust
him? Suddenly, it hits you. Even though he’s been speaking for 15 minutes, he hasn’t made eye contact with you or anyone else in the
room. His eyes have been buried in his notes, with an occasional glance to the clock behind you. Even though the content of his presentation was persuasive, you just didn’t believe him.

The Power of Eye Contact
They say that the eyes are the window
to the soul. When you present, what
do your eyes say about you? There are
three reasons to look your audience in
the eyes. First, eye contact helps your
audience trust you. Growing up, you
probably heard the old adage, “Don’t
trust someone who can’t look you
in the eye.” Do you still follow that
advice? Even though some of the best
con men on the planet can look you
square in the eye all day long, and
some very honest people might never
look you in the eyes, you are probably
less trusting of someone who won’t
meet your gaze.
Second, eye contact lets you connect
with your audience. Think back to the
last time you sat in a large audience.
Did the speaker make eye contact with
you? If so, how did you react? Did you
pay more attention after that? Did you
feel that the speaker was interested in
you? Did you feel a connection to the
speaker? Even casual eye contact can
have a tremendous effect upon audience members.
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Finally, eye contact lets you read
your audience. Some speakers bury
their heads in their notes, and never
look at their audience. The audience
could be bored to tears, completely
confused, or even walking out of the
room – the speaker would never know.
As a speaker, you need to check in
with your audience periodically. If you
don’t, you can’t adjust your presentation to best suit their needs. Maybe
you need to speed up, slow down, or
answer a question – you’ll never know
if you aren’t reading your audience.

The Most Common Barrier to
Effective Eye Contact
Speaking in public can be a nervewracking experience, especially if
you’re not prepared. Many speakers
are overcome with a desire to bury
their heads in their notes and read
their speeches word-for-word. This
eliminates the opportunity to make eye
contact with the audience. How often
do your speeches need to be word-forword perfect? Very few speeches do.
For those rare exceptions, such as a

State of the Union address, you could
use a teleprompter. Otherwise, you can
eliminate the most common barrier to
effective eye contact by throwing away
your speech script. Instead, use a minimal outline, and the notes will stop
competing for your attention. Without
the “crutch” of notes before you, you’ll
automatically make more eye contact
with your audience.

Don’t Persuade the Flip Chart
Another common barrier to effective
eye contact arises during the use of
visual aids. If you were persuading a
jury to find for your client, wouldn’t
you want to look them in the eyes? But
many attorneys stop making eye contact with the jurors when they use visual aids, such as flip charts or enlarged
photographs. Rather than looking at
the jury, they focus their attention on
the flip chart. Why? They’re not trying
to persuade the flip chart. If you want
to persuade someone, you need to
look that person in the eyes. The next
time you use a visual aid, ask yourself,
“Where are my eyes focused? Am I

making eye contact with the person I’m
trying to persuade?” If not, make a special effort to stop looking at the visual
aid. Focus your eyes upon your audience, and you’ll be more persuasive.

Eye Contact with Large Audiences
How can you make eye contact with
everyone in the room when you’re
speaking to an audience of hundreds
or thousands? You can’t look at each
person individually – it takes too much
time. But you don’t need to look at
each person individually. You can make
each person feel like you’ve looked at
them directly. How? By working the
room in sections. In larger groups, you
might be more than 100 feet away from
some of the audience members. At that
distance, they can’t tell exactly where
your eyes are focused. When you look
at one person in a large group, the
people around that person will feel like
you’ve made direct eye contact with
them, too.

Start by dividing the room into
quadrants. You’ll want to make eye
contact with someone in each of the
room’s quadrants. You’ll especially
want to make eye contact with the person sitting in each of the far corners of
the room. By looking at the person in
each of the corners, you’ll make indirect eye contact with the majority of the
people in the room. For example, you
might start by making direct eye contact with the person sitting in the back,
left side of the room. Hold eye contact
with that individual for a moment. The
people sitting around that person will
think you’re looking directly at them,
too. After that, you’ll shift your gaze to
a different quadrant of the room and
make direct eye contact with someone there. Continue moving around
the room, consciously hitting all four
quadrants. Your audience will leave
with the impression that you were talking directly to them.

Eye Contact with Smaller
Audiences
With smaller audiences, it is much
easier to make direct eye contact with
every audience member. It’s also far
more important. If your audience is a
group of six jurors, you need to make
direct eye contact with each of them. If
you ignore one person, he or she will
notice. Jump from juror to juror, holding eye contact with them for varying
lengths of time. Try maintaining eye
contact long enough to determine the
color of the juror’s eyes. Holding the
eye contact makes it a personal conversation between the two of you. Just be
careful not to get into a staring contest
or making someone uncomfortable.
Eye contact is powerful. Use it to
convey sincerity, to share a moment
of levity, or to draw audience members back into your presentation. Your
audience will be looking at you – make
sure that you look at them, too!
■
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Is the Public Being
Protected?
A Lead Agency’s Duty Under SEQRA to Review Newly
Discovered Information
By James Bryan Bacon

T

he government agency bearing primary responsibility for examining the potential environmental
effect of a sponsor’s proposed project – the “lead
agency” – discharges that responsibility through the
review of an environmental impact statement, or EIS. It
then issues a determination as to whether the statement is
approved or disapproved, or whether some changes must
be made before approval is given.
What happens, however, when conditions change after
the review is complete and the project gets underway?
A specific section of the State Environmental Quality
Review Act1 (SEQRA), addresses that concern. All too
often, however, court decisions provide little insight as to
how one particularly important subpart – “newly discov-

32 | January 2007 | NYSBA Journal

ered information” – should be applied to meet the overall
goal of environmental protection.

The Goal of the Rule Requiring Disclosure of
New Information
What does SEQRA require when conditions change
following the lead agency’s requisite findings that a
project’s impacts had been avoided, or minimized to the
maximum extent practicable.2 SEQRA’s § 617.9(a)(7)(i)(b)
JAMES BRYAN BACON (Baconesq@yahoo.com) earned a BFA from SUNY
Purchase, and is a graduate of CUNY Law School in Queens. His solo
practice represents the Croton Watershed Clean Water Coalition, Inc., and
he is the Planning Board Attorney for the Town of Wallkill.

is the response which seeks to protect the public and
environment by authorizing the lead agency to require a
supplemental EIS.
It is an important issue, because many projects are
delayed beyond their projected start-date. After completing the review, or SEQR, events may occur rendering
the lead agency’s mitigation measures ineffective. This
would require reexamination as to whether the project’s
adverse environmental impacts were indeed adequately
mitigated. If a new “hard look”3 is not taken in such
cases, the adverse environmental consequences can be
much worse than expected.

The Regulation
The New York State Legislature enacted the Environmental
Conservation Law (ECL) Article 8 in 1975, modeling it
after the National Environmental Policy Act.4 The New
York State Department of Environmental Conservation
(DEC) promulgated SEQRA to implement the ECL’s environmental protection goals.5
In 1982, in a case of first impression, the Second
Department issued a holding weaving together core
environmental review principles of federal case law to
address a new issue – the treatment of newly discovered
information arising post-SEQR. In Glen Head-Glenwood
Landing Civic Council, Inc. v. Town of Oyster Bay,6 the lead
agency had approved a housing project on the basis that
its sewage would be treated by the City of Glen Cove,
in Nassau County. New information disclosed that the
city would not accept the sewage. The information was
not sponsor-driven, was newly discovered and affected a significant adverse environmental impact because
no provision existed for the treatment of the project’s
expected sewage. The information was important, as the
project’s sewage disposal was a fundamental environmental impact. The court found that the new information
was “not only accurate and highly relevant, it was at the
heart of the environmental objections to the project.”7
Recognizing for the first time in New York State that
a lead agency has a “continuing duty to evaluate new
information relevant to the environmental impacts of its
action,”8 the court provided guidance as to the exercise of
this duty, stating:
The decision as to whether a supplement should be
required has been based on the probative value of
the information, its probable accuracy, and the present
state of information contained in the impact statement.9

Largely in response to Glen Head, DEC promulgated
§ 617.9(a)(7) in 1987 to address post-SEQR events, stating
its intent, as follows:
SEQRA’s maturity has created the need to clearly delineate when an agency should be required to prepare or
cause to be prepared a supplemental draft or final EIS,
other than site-specific EIS’s which may follow final

generic EIS’s. The proposal incorporates the Federal
standards set forth in the Council of Environmental
Quality regulation at 40 C.F.R. 1502.9. The need for
a supplemental EIS arises if a material change in circumstances, including project modification advancements in technology or newly discovered information,
renders the EIS inadequate for any agency to make the
requisite SEQR findings.10

Section 617.9(a)(7) as adopted states:
Supplemental EISs.
(i) The lead agency may require a supplemental EIS,
limited to the specific significant adverse environmental impacts not addressed or inadequately addressed
in the EIS that arise from:
(a) changes proposed for the project;
(b) newly discovered information; or
(c) a change in circumstances related to the project.
(ii) The decision to require preparation of a supplemental EIS, in the case of newly discovered information, must be based upon the following criteria:
(a) the importance and relevance of the information;
and
(b) the present state of the information in the EIS.
(iii) If a supplement is required, it will be subject to the
full procedures of this Part.11

Subpart (i)(b), “newly discovered information,” is the
broadest category of the three subparts. Significantly, the
newly discovered information does not have to relate
to a so-called “sponsor-caused change.” When urged
to so limit the proposed rule (i)(b) in this manner, DEC
declined, stating:
Agencies have a continuing responsibility under the
statute to consider significant environmental impacts.
New information, or changes concerning significant
adverse impacts, from whatever source, must be considered.12

There are, however, limitations to the application
of the subpart. Like (i)(a) and (i)(c), the new information must relate to a specific significant adverse impact;
the information must be important. Since the category
of “newly discovered information” theoretically could
include any information from any source that might be
relevant to adverse environmental impacts, these limitations safeguard the provision from misuse. It allows a
lead agency, or court, to reject the trivial. Therefore, integrating DEC’s purposes for subpart (i)(b) along with the
Glen Head holding, the following elements must be present for the subsection to apply:
1. the information can be from any source and does
not have to involve an action by the sponsor;
2. the information must be newly discovered. It cannot be information that could have been included in
comments filed on the original Draft EIS (DEIS) or
Final EIS (FEIS);
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3.

4.
5.

the information must relate directly to one or more
of the specific significant adverse environmental
impacts identified in the prior EIS;
the information must be important; and
the information must not have been addressed in
the prior EIS, or it must have been inadequately
addressed.

Cases Since 1987
The cases decided since 1987 under subsection (i)(b) seldom discuss the above five factors, or explain how they
do or do not apply. One case that does is Doremus v. Town
of Oyster Bay.13 There, the respondent town had approved
a rezoning application, relying upon a 10-year-old EIS.

impact statements,” which had not correctly identified
the location and method utilized to dispose of the project’s sewage.18 However, the Court of Appeals ruled that
the lead agency had taken the requisite hard look as it
“was fully informed of all pertinent environmental issues
including those dealing with the sewage treatment plant
change, and considered these numerous factors before
approving the project.”19 Similarly, in Akpan v. Koch, the
Court examined the alleged new information and determined that the lead agency had adequately scrutinized
the information during the SEQR process.20
More recently, the First, Second, Third, and Fourth
Departments rejected new information allegations, finding that the claimed new information had been consid-

As DEC anticipated when it drafted the regulation,
there is a danger that the subsection could be employed for
the sole purpose of unnecessary delay.
The court found that new important information had
arisen during these 10 years, particularly regarding water
quality and the loss of open space.14 New York State had
designated the project site as part of the Long Island
Special Groundwater Protection Area, thereby requiring
an EIS for any action potentially causing a significant
impact within the designated area. The court held the
new information had caused a change of circumstances,
requiring a Supplemental EIS (SEIS).
In a second case, from 2006, Riverkeeper v. Planning
Board,15 the Second Department reversed the lower court,
requiring a SEIS where significant changes had taken
place in the regulatory context of the project. The lead
agency had failed to recognize that in the 12 years since
the completion of SEQR, new information had arisen in
the form of a series of regulatory determinations designed
to protect New York City’s Croton Watershed. The court
detailed these changes and explained that “the changes to
the regulatory environment, as described above, underscore the need to re-evaluate the project to assure its harmony with the new regulatory scheme.”16
Unfortunately, the careful analyses found in these two
cases appear to be rare.
The Court of Appeals has not been clear as to how and
when this subpart should be applied. In two matters considered in 1990 and 1991, the Court could have applied
§ 617.9(a)(7)(i)(b) in requiring a lead agency to examine
newly discovered evidence, but did not do so.
For example, in Sutton Area Community v. Board
of Estimate, the Court of Appeals reversed the First
Department’s annulment of the lead agency’s determination.17 The First Department had held that serious factual
questions existed because of “misleading environmental
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ered in the project’s FEIS,21 or that the evidence was
insufficient to challenge the relied-upon data,22 or that
the new information did not compel the preparation of a
SEIS.23 However, these cases recite only conclusions. They
do not discuss what information was actually presented
or how it did or did not affect a significant environmental
impact. They do not describe the source of the information, nor do they explain why the information was not
important or relevant. This trend is disconcerting, as it
keeps the practitioner and the public in the dark.
As DEC anticipated when it drafted the regulation,
there is a danger that the subsection could be employed
for the sole purpose of unnecessary delay. Given its heavy
caseload, a busy appellate court is no doubt tempted to
dismiss such forays as quickly as possible. A curt, dismissive opinion that sheds no light on the reasons for rejection can hide, however, an antipathy to such cases, and
the public needs to know the true position of the courts.
The failure to articulate the reasons for dismissal can also
breed litigation that might otherwise be avoided. If the
appellate courts make clear what kind of information
will not warrant a supplement, a practitioner filing such
a case might know whether it could be considered frivolous, thus subjecting the practitioner to sanctions. That
deterrent does not exist in the present climate. A recent
decision by the Appellate Division, Second Department
dramatically illustrates the dilemma.

CWCWC v. N.Y.C. DEP
In Croton Watershed Clean Water Coalition v. New York City
Department of Environmental Protection, the information
related to serious adverse environmental effects resulting
from a massive project. The information appears at first

blush to be precisely the type that DEC had in mind when
it amended § 617.9. The public will never know why the
information was deficient, however, since the court stated
only that the information presented by the petitioner
was not “of the type” of newly discovered information
described in subsection (i)(b).24
As background, late in 2003, DEP released a Draft
Supplemental EIS (DSEIS) detailing its decision to build a
Dissolved Air Flotation/Filtration (DAF/F) plant in Van
Cortlandt Park, Bronx County. The plant will chemically
treat and filter water from the Croton Watershed, a daisy
chain system of 12 reservoirs north of New York City.
This is the drinking water source for 10% of the city’s
population and up to 30% in times of drought.25
It is clear that the project, not scheduled for completion until 2011, will cause serious adverse environmental
impacts. The most damaging short-term effects will result
from site preparation and construction. A hole occupying
over 8 acres, to a depth of 117 feet, will be required.26 That
excavation, and other site preparation, plus construction
of the plant, will take over seven years.27 During that
time, nearby residents will be exposed to heightened
noise levels, and exposed to the diesel truck exhaust and
particulate matter resulting from the need to transport
1,250,000 cubic feet of dirt and rock out of the park and
through residential neighborhoods. For the five-year
period of construction, an estimated 162–300 truck trips
per day will take place.28 The level of fumes and particulates were and are of particular concern in this area,
because the Bronx has one of the highest pediatric asthma
rates in the United States.29 In addition, large amounts of
hazardous and potentially hazardous chemicals will be
trucked through the neighborhood.30
Long term, the adverse effects are also significant. A
large inventory of chemicals has to be maintained on site,
with the risk of spills during both transport and storage.31
The plant will use huge amounts of power, from 21 to
32 megawatts daily.32 Noise levels will increase permanently, and air quality will decline. Citizens of the neighborhood will be denied the use of a significant portion
of the park – no small matter, as for many local residents
the park represents the principal source of personal and
family recreation. DEP acknowledged that these adverse
effects would occur, but said that the DAF/F plant was
the only type of facility that could enable DEP to comply
with soon-to-be-effective, more stringent federal drinking
water standards.
The DSEIS issued in late 2003 was the culmination of a
process started in 1999. It was delayed for years by litigation over site selection.33 That issue was finally resolved,
and DEP moved forward, retaining the same technology
that it originally chose in 1999 for treating the water. The
Croton Watershed Clean Water Coalition (CWCWC), a
not-for-profit group dedicated to protecting the Croton
Watershed, filed comments on the DSEIS, arguing that

the DEP was ignoring new information, developed since
1999, regarding membrane filtration technology as an
alternative treatment method.34 It appeared that the
technology would produce equal or better quality water,
including better pathogen removal, while at the same
time reducing or eliminating each of the serious adverse
environmental effects resulting from the use of DAF/F.
CWCWC presented detailed information on the commercial viability of the technology and its increasing
acceptability, and demonstrated that a membrane plant
would take up a fraction of the space, require almost
no excavation, use far less power and involve the storage and use of only a few maintenance chemicals. DEP
ignored the comments, refused to reevaluate the choice
of technology and moved forward, issuing an FSEIS in
June 2004.
CWCWC filed an Article 78 petition in September
2004, arguing that DEP was required to take a “hard
look” at membrane technology before site preparation
or construction began to determine whether it would be
more suitable for treatment of the Croton water. It was
technically feasible to take the hard look. DEP was not
scheduled to begin excavation until 2005 or commence
the actual construction of the plant until 2006, a year
and a half after the Article 78 was filed. The petitioners
showed that long before actual construction commenced
and prior to completion of the excavation activities, DEP
would be able to assess membrane technology, a process
CWCWC’s experts concluded would take six months.
If DEP made the decision to switch, the necessary environmental review could be completed while potential
vendors submitted design plans. That would leave DEP’s
same stated 30-month time period to construct either
plant; further, the membrane plant would not take as
long to build, given its greatly reduced size and use of
modular components.35
CWCWC further contended that if DEP had performed its duty under SEQRA when it should have, and
if it had decided to switch, it might actually have completed the filtration plant two years sooner than scheduled. The petitioners stated that if DEP had taken a hard
look at the new information on membrane technology,
and had provided a reasoned elaboration for deciding to
stay with the choice of DAF/F in the 2004 FSEIS, there
would be no lawsuit. However, DEP took no such hard
look, and advised the court that even were the petitioners to be correct, it would not reverse its 1999 decision to
use DAF/F.36
The CWCWC case was heard at the trial court level
before the Supreme Court, Queens County,37 which
decided the case without referring to or applying
§ 617.9(a)(7)(i)(b). Instead, it discussed the EIS process,
the aging of data and noted that the lead agency had
no duty to constantly update its information. The court
stated that it should give deference to the decision of an
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administrative agency, without explaining why SEQRA’s
section on newly discovered information did not apply
– which could negate the impact of this deference.
CWCWC appealed,38 and the Second Department
issued a ruling affirming the trial court. The decision,
only a few sentences long, does nothing to enlighten the
practitioner or the public about the application of the section under discussion. In its ruling, the court found:
The “new information” that the petitioners brought
to the respondents’ attention after the issuance of the
final environmental impact statement (hereinafter the
EIS) was not “of the type that would require” further
environmental review of the project at issue (Matter of
Town of Pleasant Valley v. Town of Poughkeepsie Planning
Bd., 289 A.D.2d 583, 736 N.Y.S.2d 70). Accordingly, contrary to the petitioners’ contention, the respondents’
determination not to prepare a supplemental EIS (see 6
NYCRR 617.9 [a] [7] [1] [b]) was neither arbitrary and
capricious, nor an abuse of discretion.39

The Second Department provided no guidance as to
why the new information was not of the type that would
require further environmental review, beyond the reference to the Town of Pleasant Valley case.40 By limiting the
decision to the “type” of information, and not the sufficiency of the information, the court did not appear to be

It is hard to see how the Stewart
Park case can be used as authority
for the decision reached in the
CWCWC case.
weighing the evidence presented. The citation to Pleasant
Valley added nothing, since that holding simply said the
unidentified information was not of the type requiring a
Supplemental EIS.
The Pleasant Valley court did cite two other cases, one
of which further highlights the dilemma presented by
the court’s decision in CWCWC. Stewart Park & Reserve
Coalition v. New York State Department of Transportation
involved an allegation that the lead agency had erred
by issuing a negative declaration regarding the need
for a SEIS, where there had been several modifications
to a formerly accepted project. In upholding the negative declaration, the court found that the lead agency
had, in fact, anticipated and considered the effects of the
modifications in the earlier EIS, which were planned at
the same time as the original project. The court stated
that the agency had taken a hard look at the information
before the negative declaration had been issued, and had
made a reasoned elaboration of its decision in such declaration. As to the need for a supplement simply because
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the data was stale, the court found that the passage of
time alone did not make the information stale, since the
EIS had in fact covered the later events about which the
petitioner had complained. Finally, by the time the Article
78 Proceeding was brought, the project was substantially
complete, and that was a bar to further SEQRA review.41
It is hard to see how the Stewart Park case can be used
as authority for the decision reached in the CWCWC
case. They are simply too different. In Stewart Park, the
changes were anticipated and assessed. That constituted
the necessary hard look. In CWCWC, DEP’s 1999 FEIS
did discuss membrane filtration technology as it existed
in 1997, but did not anticipate the changes in technology
that would occur over the next four-and-one-half years.
DEP’s 2003 DSEIS did not examine post-1997 information
on membrane filtration. That new information answered
the concerns expressed in DEP’s 1999 FEIS. There was,
therefore, no DEP analysis of the new information that
could be considered by the court as a reasoned elaboration, a requisite element of the hard look test.42
The decision in the CWCWC case appears to be
absolutely contrary to what DEC intended in adopting
§ 617.9(a)(7)(i)(b). For the petitioners and their attorneys
it is frustrating that the court did not elaborate, as it
had in Stewart Park, Glen Head, Doremus and Riverkeeper.
The CWCWC court simply said only that the information
was not of the type requiring a supplement. We do not
know why.
Was it because no action of the sponsor was involved?
DEC had rejected that as a reason in promulgating the
rule. Was it because the information was not relevant
to the adverse environmental impacts identified? It was
relevant, to every impact identified. Was it that the information was not important? It was important, because it
compelled a reexamination of the reason for subjecting
the neighborhood to the substantial adverse impacts in
the first place. Had the newly discovered information,
unavailable at the time of the prior EIS, answered the
reasons DEP gave for rejecting the more environmentally friendly treatment technique? Was it because the
information came too late for a change? There was ample
evidence presented that a pilot study could be done and,
if DEP chose the alternative, that there would be time to
complete the project by the existing deadline. Estoppel
was not an issue as the project had not begun, as it had
in Stewart Park. These issues needed to be addressed to
justify the environmental hardship being created.
The court may have had good and sufficient reason
to rule as it did. But, without an explanation as to why
seemingly important information does not meet the
requirements of § 617.9(a)(7)(i)(b), the public will never
know what that reason was. If courts do not explain why
a petitioner has failed to meet the DEC standard, it is
impossible for the public to determine whether the regulation is being properly applied.

Conclusion
There can be little doubt that some environmental law
cases have been brought on trivial grounds for the sole
purpose of delay, and deserve to be dismissed. However,
when a court is presented with a proceeding grounded on
new information which, at least facially, meets the conditions set by the DEC for another hard look at the project,
the public certainly would benefit from a full explanation
if the court decides that nothing further need be done. ■
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NYSBA announces new partnership to help grow careers.

www.nysba.org/lawjobs
Recognizing that career development is a lifelong process, NYSBA announces its newest member benefit—
an online partnership with lawjobs.com—ALM’s online legal career center.
Beginning in January 2007, the NYSBA Career Center link will become much more than just a job board.
We’ll now connect with lawjobs.com, which utilizes the most streamlined job search technology available and
provides a wide range of search features and topical relevant hiring content never before available through NYSBA.
For Employers: NYSBA member firms that register in the Career
Center will be given free access to the targeted lawjobs resume
database, and have the ability to contact over 40,000 candidates.
Employers can also purchase job postings, job packages, company
profiles and include special upgrades—and keep close track of
all activity with real-time view and response-tracking reporting
tools.

For Job-seekers: Our partnership will offer a free and simple way
to create a user account, easy and confidential resume-posting
process, cover letter creator, e-mail job alerts, improved job database searchability, a career center with salary information, and
career-related news and advice. In addition, NYSBA members will
receive discounts on ALM products and services, such as the New
York Law Journal.

More and more legal professionals are conducting their job searches online via lawjobs, the legal
market’s most complete solution for connecting job seekers with law firms.
NYSBA’s latest partnership will enable member firms to connect with the industry’s best legal
talent and create new career connections for our membership.
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2006 Legislation
Affecting the
Practice of
New York
Criminal Law
By Barry Kamins

T

his article reviews changes in the Penal Law,
Criminal Procedure Law, and several related statutes that were enacted in the last session of the
Legislature. The reader should review the new laws carefully since this article will distinguish between legislation
that has already been signed by the governor and a few
proposed bills not yet signed as of the time this article
was written. Obviously, the reader should determine
whether those few bills have been signed before citing
them as “law.” Note also that some changes which are
viewed as minor or technical will not be discussed.1

New Crimes, Increased Penalties
In the past session the Legislature devoted a great deal
of energy to enacting laws that create new crimes and
increased penalties for weapons offenses and offenses relating to unlawful sexual acts. For example, the
Legislature enacted a new Class A-II felony, Predatory
Sexual Assault.2 Under this new law, a person is guilty of
Predatory Sexual Assault when he or she commits any one
of four class B sexual crimes3 and one of four aggravating
factors is present.4 For a first offense, the maximum sentence must be life imprisonment with a minimum of 10
to 20 years. One who commits the crime and is a second
felony offender faces a minimum sentence of 15 years. A
persistent felony offender faces a minimum of 25 years.
In addition, when a person who is 18 years or older, commits one of the four predicate class B sexual crimes and
the victim is less than 13 years of age, the underlying class
B felony is elevated to a new A-II felony, Predatory Sexual
Assault Against a Child.5
The Legislature has also redrafted the incest statute to
close a loophole in the law that permitted certain child
sexual offenders to obtain relatively lenient treatment.
Previously, the crime of Incest was a class E non-violent

felony offense for which a defendant could receive probation. Effective November 1, 2006, Incest is a crime that
has three levels of severity.6 Incest in the First Degree is a
class B felony and is committed when a person commits
Rape in the First Degree or a Criminal Sexual Act in the
First Degree against a person related to him or her whether through marriage, or not. Incest in the Second Degree,
a class D felony, and Incest in the Third Degree, a class E
felony, are predicated on less serious sexual crimes.7
In the last session, the Legislature also focused its
attention on the increased number of handguns in our
communities. According to F.B.I. statistics, approximately
60% of the homicides that occur in New York City are
committed with guns, and it is estimated that there are
two million unregistered handguns in the city. Under a
significant new bill, which Governor Pataki has recently
signed, the Legislature dramatically increased the penalty for possession of one loaded firearm that is not possessed in one’s home or business. Such possession, which
was previously a class D felony, would now constitute a
class C felony.8 Thus, a person who is found in possession
of one loaded handgun would face a mandatory determinate sentence of 3 1/2 to 15 years in prison. Only if a prosecutor consents, could a defendant plead to Attempted
Criminal Possession of a Weapon in the Second Degree (a
class D felony), and he or she would still face a mandatory determinate sentence of two to seven years. A court
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Kamins & Hirsch and practices criminal law. He is an adjunct professor
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could only impose a non-jail sentence on the D felony if it
found one of three factors present9 and made a statement
on the record of the facts and circumstances upon which
it imposed a non-jail sentence. Finally, the new law eliminates the crime of possessing a loaded firearm with the
intent to use it unlawfully (§ 265.03(2) of the Penal Law).
The new law is significant for two reasons. First, the
possession of one handgun, forerly a class D felony,
would now constitute a class C felony that would not
be subject to any mitigating sentence factors. Thus, if a
prosecutor refused to offer a plea to a class D felony, a jail
sentence of at least 3 1/2 years would be mandatory under

shake, slam or throw a child on a hard surface causing
serious physical injury or various types of hemorrhaging
that are the classic signs of shaken baby syndrome. New
York is the third state to enact such legislation and it was
enacted because of a gap in criminal penalties for reckless assault of children. Previously, reckless assault could
only be punished by Assault in the First Degree (a class B
felony) or Third Degree (a class A misdemeanor).
The above law, called “Cynthia’s Law,” was named for
Cynthia Gibbs, an eight-month-old child who died from a
depressed skull fracture and bleeding on both sides of her
brain. An estimated 2,000 cases of shaken baby syndrome

By eliminating the “possession with intent” crime, the
Legislature has created a situation that could be harmful to
victims of domestic violence.
the C felony. Second, by eliminating the “possession with
intent” crime, the Legislature has created a situation
that could be harmful to victims of domestic violence.
For example, an individual who possessed a gun within
his or her home with the intention of using it against a
spouse would, under the proposed law, only be guilty of
a class A misdemeanor.
On July 27, 2006, New York City Mayor Michael
Bloomberg signed into law the country’s first Gun
Offender Registration Act (GORA).10 Under this new
law (applicable only in New York City), effective March
24, 2007, every defendant who is convicted of Criminal
Possession of a Weapon in the Third and Second Degree
shall register with the Police Department of the City of
New York at the time of sentence. The defendant must
register in person at the police department within 48
hours of release from prison in the event a sentence of
imprisonment is imposed, or within 48 hours from the
date of sentence if a non-jail sentence is imposed. The
defendant will be required to provide substantial personal information and a photograph may be taken. The
period of registration will last four years from the date
of conviction if the conviction does not include imprisonment or four years from the date of release from prison.
During those four years, the defendant will be required
to appear every six months to verify the previously submitted information. Failure to register or to verify any
information shall constitute a misdemeanor punishable
by imprisonment of up to one year and/or a $1,000 fine.
Other new crimes have been created by the Legislature.
One, Reckless Assault of a Child, a class D felony, is committed when one engages in conduct that constitutes the
“shaken baby syndrome.”11 Thus, it is a crime for one to
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occur each year in the United States and one shaken baby
in four dies as a result of the injuries. In an unrelated
measure, a bill was introduced to outlaw the naming of
legislation after crime victims, as in “Cynthia’s Law.”
In recent years, numerous laws have been named after
their victims, such as Jenna’s Law (eliminated parole for
violent felonies), Kendra’s Law (court-ordered treatment
for mental patients), Megan’s Law (sex offender registration), and Vasean’s Law (drunk driving). Over the last
20 years, more than 30,000 laws across the country have
been named after crime victims. The proponent of the bill
opposing the practice argued that by using the victim’s
name, family members are subject to unnecessary exploitation and pandering. However, the Legislature failed to
enact the measure.
Another new crime prohibits adults over the age of
18 from using a child under the age of 16 to effectuate a
sale or attempted sale of a controlled substance.12 Law
enforcement officials are increasingly encountering situations where adults are using children to escape detection
and arrest for drug cases, by having the children provide
distraction and cover. The governor has also signed
into law two new methods of committing Aggravated
Harassment in the First Degree: placing swastikas on
properties and burning crosses in public.13 These two acts
have been used to instill fear of bodily harm or death and
now constitute class E felonies.
The Legislature also enacted a new crime, not yet
signed into law, that addresses the common but dangerous situation in which a motorist fails to obey a police
officer’s order to stop his or her car. Under Unlawful
Fleeing of a Police Officer in a Motor Vehicle, a person
commits a class A misdemeanor if he or she disobeys an

order given by a uniformed police officer on foot or in a
marked police vehicle with activated lights or siren, and
the motorist flees by driving recklessly or by speeding at
a speed of 25 miles per hour or greater.14 If the motorist
causes serious physical injury or death to the police officer or a third party, the crime is elevated to an E felony
(if serious physical injury is caused) or D felony (if death
results).
Two new laws address concerns about criminal activity
committed on school buses. One prohibits the possession
of a firearm on a school bus without the written authorization of school officials.15 A second law expands the current penalties for drug sales near school grounds to apply
to drug sales on a school bus.16 Finally, a new law outlaws
alcohol-vaporizing devices which mix vaporized liquor
with oxygen to deliver a fine alcoholic mist.17 An individual can use this device to breathe in the vapors through
a tube for a “quick shot” of alcohol. This immediately
affects the user because the alcohol is inhaled directly into
the bloodstream through the lungs. These machines have
been sold on Web sites to restaurants and private parties,
and have even shown up at bar mitzvahs. The risk is
great that children will be attracted to them – especially
at underage drinking parties. Individuals who drive may
not understand how their bodies are affected by alcohol
vapors, as opposed to liquid alcohol, and the rapid onset
of the intoxicating effect caused by the vapors. The device
– known as Alcohol Without Liquid or AWOL – has been
banned in 16 other states. In addition, there are potential
health risks associated with the inhalation of alcohol.

Procedural Changes
Some new laws will effect certain procedural changes.
The most significant change eliminates the statute of limitations for certain sex crimes: Rape in the First Degree,
Criminal Sexual Act in the First Degree, Aggravated
Sexual Abuse in the First Degree and Course of Sexual
Conduct Against a Child in the First Degree.18 While the
Legislature had previously only exempted statutes of
limitations for class A felonies, it recognized the comparative gravity of certain violent felonies and determined
that individuals who commit certain sex crimes should
not be shielded from prosecution by the mere passage
of time. At least a dozen states, including Rhode Island,
New Jersey and Delaware, have no statute of limitations restricting the prosecution of serious felonies. The
Legislature felt that in certain serious sex crimes, the victims should be afforded additional protection – especially
when the physical and emotional scars last for many
years. The law applies prospectively to crimes committed
on or after the effective date of the law (June 23, 2006), as
well as retroactively where the former statute of limitations (five years) had not yet expired by June 23, 2006.
Finally, the new law also extends the statute of limitations
for a civil action arising out of these crimes to five years,

or five years from the termination of a criminal action
concerning the same conduct.
In another procedural change, the Legislature has
amended the statute relating to Batson challenges in
misdemeanor trials to conform to the statute for Batson
challenges in felony trials. In 1989, the Batson felony
statute was amended, on the subject of prior jury service,
to provide that a prospective juror may only be challenged for cause when he or she served on a trial jury in
a prior civil or criminal action involving the same incident
charged.19 Thus, jurors could no longer be challenged for
cause merely because of prior jury service involving the
same type of crime as the one alleged. The new law makes
the same change for Batson challenges in misdemeanor
trials.20 Finally, a new law adds two counties (Essex and
Orange) to the other 22 counties that already use electronic technology, i.e., audio-visual machines, in lieu of a
personal appearance by the defendant.21

Definitions and Penalties Expanded
In the past session, the Legislature enacted numerous
bills that will expand both the definitions of and the
penalties for existing crimes. Thus, one new law adds a
new definition for “computer network” and “access” to
a computer system.22 These expanded definitions keep
pace with the ever-changing world of computer technology. In addition, the crime of Criminal Tampering
has been expanded to include individuals who enter
nuclear-powered electric-generating facilities23 Another
bill expands the definition of Assault in the Second
Degree with respect to injuries caused to transportation
employees; the category of MTA signal person has now
been added.24 Two new laws subject repeat offenders
to increased penalties. Individuals who commit certain
vehicular crimes who have previously been convicted of
an alcohol- or drug-related driving charge face increased
penalties. Thus, Vehicular Assault in the Second Degree
(class E felony) is elevated to a class D felony when the
defendant has previously been convicted of any violation
of Vehicle & Traffic Law § 1192 (VTL) within the preceding 10 years.25 Similarly, Vehicular Manslaughter in the
Second Degree (class D felony) is elevated to a class C
felony under the same circumstances. The Legislature
has enhanced the penalties for the manufacture or sale
of unauthorized music recordings by reducing the felony
threshold from 1,000 recordings to 100.26 Finally, the definition of Riot in the First Degree, currently applicable to
state correctional facilities, has been expanded to apply to
local correctional facilities.27

Crime Victims
Each year the Legislature enacts measures addressing
concerns of crime victims and this year was no exception.
One of these new laws extends the maximum permissible duration of a final or permanent order of protection
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issued by a court at the time of sentence.28 Thus, in felony
convictions, the duration had been raised from five years
to eight years. For Class A misdemeanors, the maximum
period has been raised from three years to five and in all
other cases (class B misdemeanors, violations, unclassified misdemeanors), the maximum period has been
raised from one year to two. Other new laws increase the
penalties for violating orders of protection. For example,
a defendant who violates an order of protection can be
charged with Criminal Contempt in the Second Degree,
a class A misdemeanor, and if the defendant has been
previously convicted of Criminal Contempt in the First
or Second Degree, the penalty is elevated to a class E
felony.

A court is now authorized to order a
defendant to refrain from injuring or
killing an animal owned by a victim.
A new law adds Aggravated Criminal Contempt to
the list of predicate offenses that can elevate the punishment to a class E felony.29 Currently, a defendant can be
charged with Aggravated Criminal Contempt when he
or she violates an order of protection and causes physical injury or serious physical injury. Another new law
permits a defendant to be charged with this crime when
he or she commits Criminal Contempt in the First Degree
and has either been previously convicted of Aggravated
Criminal Contempt or Criminal Contempt in the First
Degree within the preceding five years.30
In addition, a court is now authorized, as a condition
of an order of protection, to order a defendant to refrain
from injuring or killing an animal owned by a victim.31
A Queens County judge recently issued such an order to
protect a dog from injury. Finally, a new law requires the
police to provide crime victims with information regarding their basic rights and the services available from the
Crime Victims Board.32

Sex Offender Registration
Each legislative session brings changes to the Sexual
Offender Registration Act that was enacted 10 years
ago pursuant to Megan’s Law. The law was originally
effective on January 21, 1996, and it provided that sex
offenders register for a period of 10 years. Earlier this
year, with the 10-year registration period about to expire,
the governor signed an amendment to the act extending
and increasing periods of registration.33 Effective January
18, 2006, Level One offenders must register for 20 years.
Level Two and Three offenders must register for life, but
Level Two offenders can petition for relief from registration after 30 years. Regardless of risk levels, those offend-
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ers who are designated sexual predators, sexually violent
offenders or predicate sex offenders must register for life
with no right to petition for relief. A class action in federal
court challenged the validity of this legislation as to Level
Two offenders who were originally governed by the 10year registration requirement.34 The court issued an order
that invalidated the legislation, but the order was stayed
and is currently being appealed.
A separate new law requires information about Level
Two offenders to be posted on the Web site run by
the Division of Criminal Justices Services.35 Previously,
only information regarding Level Three offenders was
posted. The site had listed 23,000 offenders; the amendment will now add 8,000 more. The crime of Compelling
Prostitution was added to the list of designated offenses
for which registration is required and for which a DNA
sample is now required.36 Finally, the Board of Parole was
given the responsibility of notifying local social services
programs upon the release of a Level Two or Three sex
offender when it appears that the inmate is likely to seek
access to local social services for homeless persons.37

Collateral Consequences
The Legislature addressed an area it had not focused on
previously: collateral consequences of criminal convictions. Initially, an amendment added a purpose to the
Penal Law that promotes public safety through the successful reentry of individuals into society.38 A second bill
would permit an applicant for a Certificate of Relief from
Civil Disabilities to obtain the probation report considered by the court in making its determination.39

Vehicle & Traffic Law
The Legislature turned its attention to the Vehicle &
Traffic Law and enacted a comprehensive reform of alcohol- and drug-related driving charges. First, it created a
new crime, Aggravated Driving While Intoxicated, which
requires a blood alcohol level of .18% or higher.40 This
crime is a misdemeanor with enhanced fines of $1,000 to
$2,500 except it is elevated to a class E felony for taxicab
or livery drivers and a class D felony if the driver operates either a school bus carrying a passenger or a truck
containing hazardous material. The law restricts plea
bargaining and a conviction requires the completion of
a drunk driver program as well as a mandatory license
revocation for one year. A second new crime, Driving
While Ability Impaired by the Combined Influence of
Drugs and Alcohol41 is classified a misdemeanor.
The comprehensive new law adds four factors that can
raise the crime of Vehicular Manslaughter in the Second
Degree (class D felony) to Vehicular Manslaughter in the
First Degree (class C felony): the defendant causes the
death of two or more persons; the defendant has been
twice or more convicted within the previous five years
of one of the provisions of § 1192 or three times within

the past 10 years; the defendant has previously been convicted of a homicide offense resulting from the operation
of a motor vehicle; or the defendant has a blood alcohol
level of .18% or more.42 Finally, the law increases the
mandatory revocation period for refusal to submit to a
chemical test. For the first refusal the period is increased
from six months to one year. The revocation period for
repeat offenders is increased from one year to 18 months.
Additionally, the civil penalty for refusal to submit to a
chemical test for first offenders is increased from $350 to
$550. There is also a provision for permanently revoking a
driver’s license for persistent offenders who are convicted of VTL § 1192. Operating a vehicle under a permanent
license revocation will constitute a felony: Aggravated
Unlicensed Operation. In a related measure, a new law
has increased the penalties for Boating While Intoxicated
and Boating While Impaired to become uniform with
the penalties for Driving While Intoxicated and Driving
While Impaired.43
Other measures will impact on drunk-driving charges.
A new law increases penalties for repeat offenders who
have out-of-state convictions. Previously, all out-of-state
convictions for drunk-driving charges were deemed to
be a conviction for impaired driving. Under the new law,
the out-of-state conviction shall be considered a conviction for a misdemeanor or felony as if it had occurred in
this state.44 Another law permits a registered physician’s
assistant and certified nurse practitioner to withdraw
blood to determine alcohol or drug content.45 Finally
motorists who cause physical injury or death resulting
from a right-of-way violation will face a mandatory
license suspension and will be required to participate in
a motor vehicle accident prevention course as a condition
of probation.46

A new law significantly expands
the list of convictions for
which a defendant must supply
a DNA sample.
law would require prosecutors to notify child protective
agencies upon the conviction of a defendant for child
abuse.49 Currently a prosecutor is only required to report
suspected cases of child abuse to the state central registry
upon the arrest of a defendant.
As usual, the Legislature expanded the authority of
certain classes of law enforcement personnel. Under
these laws, the Legislature has granted peace officer
status to the following individuals: Commissioners and
court officers in the town of Rye;50 court attendants in the
town of Yorktown;51 uniformed court officers in Lewis
County;52 members of the Erie County Medical Center
security force;53 court officers in the town of Riverhead;54
Department of Army special agents, detectives and police
officers;55 court officers in the town of Southhold;56 certain
employees in the Village of Lake George.57 Additionally,
certain forest rangers of the Department of Environmental
Conservation would become police officers.58

“Sunsets”
Each year the Legislature extends the expiration (or
“sunset”) of various laws by enacting “sunset extenders.”
This year it extended the law that authorizes defendants
to appear at certain court proceedings through the use of
audio visual equipment rather than in person. The law
was extended three years until September 1, 2009.59 In
addition, it extended the law that permits payment of
motor vehicle related fees and fines by credit card. The
law was extended for four years until July 7, 2010.60 ■

DNA Database
A new law signed by the governor significantly expands
the list of convictions for which a defendant must supply
a DNA sample, which is then placed in the state DNA
database.47 Under the new law, a defendant convicted
of any felony and any one of 18 specified misdemeanors
must supply a sample. Some of the misdemeanors include
Menacing, Stalking, Sexual Abuse, and Endangering the
Welfare of a Child; for these crimes there seems to be a
rational basis for a DNA sample. However, the list also
includes Petit Larceny and Assault in the Third Degree.

1.
Although the term “sodomy” was replaced with “criminal sexual act”
in 2004, a technical change makes the change in a statute that had not been
conformed. Criminal Procedure Law § 720.10(2)(a) (CPL); Chapter 316, eff.
July 26, 2006. Several conforming changes were made in the CPL to reflect the
enactment of the new crime of Aggravated Murder of a Police Officer; Chapter
93, eff. June 3, 2006. The Police Department can now destroy weapons (rifles
or shotguns) other than firearms that are not claimed within one year; Chapter
578, eff. Nov. 1, 2006. Individuals who are 14 years or older can now legally
possess a pistol or revolver at certain pistol ranges to practice for or compete
in competitions; Chapter 281, eff. July 26, 2006. Finally, prosecutors will not be
prohibited from disposing of cases when they are unable to confer with the
victim because the victim refuses to cooperate or the victim’s whereabouts are
unknown; Chapter 193, eff. Sept. 1, 2005.
2.

Miscellaneous
A number of miscellaneous laws were enacted by the
Legislature. One law amends the Public Health Law
to conform state schedules of controlled substances to
federal schedules of controlled substances.48 This would
eliminate much confusion that exists in the medical, pharmaceutical and law enforcement professions concerning
the status of drugs as controlled substances. A second

Penal Law § 130.95, Chapter 107, eff. June 23, 2006.

3.
Rape in the First Degree; Criminal Sexual Act in the First Degree;
Aggravated Sexual Abuse in the First Degree; Course of Sexual Conduct
Against a Child in the First Degree.
4.
The defendant causes serious physical injury to the victim; uses or
threatens the immediate use of a dangerous instrument; commits one of the
four Class B felonies against more than one person; or has previously been
convicted of any felony defined in Article 130 of the Penal Law, Incest, or the
Use of a Child in a Sexual Performance.
5.

Penal Law § 130.96; Chapter 107, eff. June 23, 2006.
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6.

Penal Law §§ 255.25, 255.26, 255.27; Chapter 320, eff. Nov. 1, 2006.

7. Rape in the Second Degree and Criminal Sexual Act in the Second Degree
(Incest in the Second Degree); Sexual Intercourse, Oral Sexual Conduct and
Anal Sexual Conduct (Incest in the Third Degree).
8.

Penal Law § 265.03; Chapter 742, eff. Nov. 1, 2006.

9. Mitigating circumstances that bear directly upon the manner in which the
crime was committed; the defendant was not the sole participant in the crime
and his participation was relatively minor; possible deficiencies in proof of the
crime. See Penal Law § 70.02(4)(b).
10. Introductory Local Law No. 362-A; eff. March 24, 2007.
11.

Penal Law § 120.02; Chapter 110, eff. Nov. 1, 2006.

12. Penal Law § 220.28; Chapter 564, eff. Nov. 1, 2006.
13. Penal Law § 240.31(3), (4); Chapter 49, eff. June 15, 2006.
14. Penal Law § 270.25; S.8445, eff. Nov. 1, 2006 upon the governor’s signature.

41. VTL § 1192(4-a); Chapter 732, eff. Nov. 1, 2006.
42. Penal Law § 125.13; Chapter 732, eff. Nov. 1, 2006.
43. Navigation Law § 49-a(2); Chapter 151, eff. Aug. 6, 2006.
44. VTL § 1192(8); Chapter 231, eff. Nov. 1, 2006.
45. Public Health Law § 3703(2); Chapter 618, eff. Aug. 6, 2006.
46. VTL § 510(2)(a)(vii), (viii); Penal Law § 65.10(2)(e-1); Chapter 571, eff. Nov.
1, 2006.
47. Exec. Law § 955(7); Chapter 441, eff. July 26, 2006 (applies to offenses committed on or after July 26, 2006 and to crimes committed prior thereto where
the sentence was not completed by July 26, 2006).
48. Public Health Law § 3306; Chapter 431, eff. Aug. 16, 2006.
49. CPL § 440.65; Chapter 647, eff. Oct. 13, 2006.
50. CPL § 2.10(81); Chapter 581, eff. Aug. 16, 2006.
51. CPL § 2.10(81); Chapter 584, eff. Aug. 16, 2006.

15. Penal Law § 265.01(3); Chapter 199, eff. Nov. 1, 2006.

52. CPL § 2.10(81); Chapter 653, eff. Sept. 13, 2006.

16. Penal Law §§ 70.70(2)(a)(i), 220.00(17); Chapter 436, eff. Sept. 1, 2006.

53. CPL § 2.10(81); Chapter 467, eff. Feb. 20, 2007.
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VIEW FROM THE BENCH
BY WILLIAM J. GIACOMO
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Court sitting in White Plains. He is a graduate of Boston College and
received his law degree from Pace University School of Law.

Drafting Pendente Lite
Motions

I

n most cases the first application
made to a court during the pendency of a matrimonial action concerns
requests for immediate and temporary
financial and/or protective relief. It is
usually brought by an “Order to Show
Cause” and is commonly known as a
“pendente lite” application.
In over a year and a half in the
Matrimonial Part, this Court has
reviewed hundreds of such motions.
This article reviews some common
errors made by practitioners when
submitting motions for pendente lite
relief, and it discusses other issues
that must be considered when drafting
these motions. The following is by no
means exhaustive, however.

Timing an Application
Pursuant to N.Y. Code of Rules and
Regulations (N.Y.C.R.R.) § 202.16(k)(1),
a motion for pendente lite relief is to be
made “before or at the preliminary
conference, if practicable.”1 Attorneys
should be familiar with this provision.
It has been this Court’s experience that
too often attorneys wait until after a
preliminary conference to prepare and
file their motion for pendente lite relief.
In fact, many attorneys delay such filing hoping that the court will order
immediate relief from the bench at
the preliminary conference. Although
it is possible in an emergency, this is
the exception rather than the rule. The
reason is, of course, that at most preliminary conferences the parties have
not yet prepared and filed a statement
of net worth, which the court needs to

examine prior to awarding any financial relief.2 Accordingly, the best time
to file is before the preliminary conference. Counsel should file the motion
with the court and advise it of the preliminary conference date, so the court
can insert a service date on or after the
conference date. This will allow service
to be effected at the preliminary conference, if desired.

Net Worth Statement
Probably the most important document
submitted on a pendente lite motion
is a client’s statement of net worth.
Pursuant to 22 N.Y.C.R.R. § 202.16(k)(2),
a motion for pendente lite relief will not
be heard “unless the moving papers
include a statement of net worth in
the official form prescribed by subdivision (b) of this section.” Counsel
must be made aware that the rule
requiring a statement of net worth will
be strictly enforced, unless the opposing party fails to raise an objection.3
Unfortunately, many attorneys fail to
adhere to this rule when filing pendente
lite motions. In such a case, this Court
will deny the motion, especially if such
defect is brought to the court’s attention in opposing papers. Undoubtedly,
it would be difficult to discuss denial
of a pendente lite motion with a client
for failure to comply with this rule.
This would be especially true if a client had already waited 60 days for the
court’s decision on the motion. It could
certainly be a difficult conference with
a client to discuss that the motion was
denied for counsel’s failure to comply

with this rule, especially after the client has waited 60 days for a decision
on the motion. Accordingly, attorneys
are advised to comply with the rule
rather than complacently relying on an
adversary’s failure to raise the proper
objection. Last, in connection with any
pendente lite motion seeking interim
relief (which attorneys too often fail to
request in their “Emergency Order to
Show Cause”), no interim relief will be
granted in the absence of a statement
of net worth.4
Closely associated with the failure
to include a statement of net worth
in one’s motion papers is a problem
arising with alarming frequency: attorneys’ neglect in reviewing a client’s
statement of net worth. Many attorneys allow their clients to prepare their
statement of net worth themselves
and then include it with their motion
papers without adequately examining
the information contained therein.
In many cases, this Court has found
that statements of net worth submitted by counsel directly controvert and
undermine the arguments advanced
in their motion papers. For example, it is not unusual for a party to
request a financial award, e.g., in the
range of $40,000–$50,000 per year, and
then submit a statement of net worth
wherein the client has claimed expenses of $70,000–$80,000 per year. This
suggests to the court that someone is
not being truthful and/or is greatly
exaggerating his or her case.5 Such
representations cast doubt on one’s
entire argument. Whether the attorney
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Attorneys ignore this
rule when submitting
their papers requesting
counsel fees.
prepares the statement of net worth
and then reviews it with the client or
whether the client prepares it in the
first instance, it is advisable to always
review the statement of net worth carefully, focusing on what one can realistically request from the court.
Another issue that frequently arises
regarding statements of net worth concerns the application of 22 N.Y.C.R.R.
§§ 202.16(k)(4) and 202.16(k)(5). Section
202.16(k)(4) reads as follows:
The party opposing any motion
shall be deemed to have admitted,
for the purpose of the motion but
not otherwise, such facts set forth
in the moving party’s statement of
net worth as are not controverted
in (i) a statement of net worth in
the official form prescribed by this
section, completed and sworn to
by the opposing party, and made
a part of the answering papers,
or (ii) other sworn statement or
affidavit with respect to any fact
which is not feasible to controvert
in the opposing party’s statement
of net worth.

Further, 22 N.Y.C.R.R. § 202.16(k)(5)
states:
The failure to comply with the
provisions of this subdivision shall
be good cause, in the discretion
of the judge presiding, either: (i)
to draw an inference favorable to
the adverse party with respect to
any disputed fact or issue affected
by such failure; or (ii) to deny
the motion without prejudice to
renewal upon compliance with the
provisions of this section.

The Bar would be surprised by the
number of times attorneys fail to comply with these rules.

Applying for Counsel Fees
When requesting an award of counsel
fees, attorneys must be familiar with 22
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N.Y.C.R.R. § 202.16(k)(3), which provides:
No motion for counsel fees shall
be heard unless the moving papers
also include the affidavit of the
movant’s attorney stating the moneys, if any, received on account of
such attorney’s fee from the movant or any other person on behalf
of the movant, and the moneys
such attorney has been promised
by, or the agreement made with,
the movant or other persons on
behalf of the movant concerning or
in payment of the fee.

Too often, attorneys ignore the provisions of this rule when submitting their
papers requesting counsel fees.
To prevent a counsel fee request
from being denied for failure to comply with 22 N.Y.C.R.R. § 202.16(k)(3),
the following information should be
included with such papers:
1. A copy of the retainer agreement;
2. A copy of the billing records
to date, specifically as to time
spent, duties performed and
amount due;
3. An affidavit/affirmation of
counsel addressing the following
items:
a. Education/Experience of the
attorney;
b. Services rendered by the
attorney to date;
c. Agreed-upon hourly rate;
d. Amount paid to date and by
whom paid;
e. The anticipated work to be
done in the future and the
cost expected for same;
f. A request for a specific sum
to be awarded; and
4. An updated statement of net
worth is advisable.6

Motion for Reargument and/or
Renewal
The court will take judicial notice that
in many instances one party to a matrimonial action is unhappy with the
court’s or other decision on a pendente
lite motion. As a result, the initial reaction of many attorneys is to discuss

filing a motion to reargue or renew
the court’s decision. The general rule,
however, is that “perceived inequities”
brought on by pendente lite orders are
best alleviated by pursuing a speedy
resolution of the divorce action.7
When presented with a motion
for leave to reargue, the court must
determine (1) whether the arguments
offered by the moving party are the
same or different from those proffered
earlier, and (2) whether the court overlooked or misapprehended the relevant facts or misapplied any controlling principle of law.8 Similarly, where
leave to renew the motion is sought,
the court must determine, inter alia,
whether the moving party has offered
a valid excuse for not submitting the
additional facts upon his or her original application and, if so, whether
the new facts warrant a decision that
is different from that rendered on the
original motion.9 So that the court may
conduct these reviews, the movant
must present copies of all papers submitted on the earlier motion.10 Failure
to submit all papers with this motion
will result in a denial of the motion
unless the papers on the prior motion
are submitted to the court by another
party. All too often counsel fails to
submit all papers on the prior motion
and the motions to reargue or renew
are denied on this ground alone.

Motion for Leave to Serve
by Publication
As most practitioners know, under
CPLR 315, a court may authorize service by publication in a matrimonial
action “if service cannot be made by
another prescribed method with due
diligence.”11 Stated differently, a party
must first demonstrate that service
has been made impracticable under
the methods prescribed by CPLR 308
before service by publication will be
permitted. Unfortunately, papers submitted in support of this application
are often legally insufficient.
For example, counsel may properly submit an affidavit in support of
a motion to serve by publication, but
then fail to include one from the cli-

ent. Another common mistake occurs
when submitting an affidavit from
one’s process server. There, counsel
cannot simply indicate that the process
server was unable to locate the other
party at its last known address. Such
an affidavit, without more, does not
support an application for leave to
serve by publication because it fails to
show that service may have been made
at a location other than the party’s last
known address, i.e., an actual place
of business, dwelling place, or usual
place of abode.12
In requesting service by publication, one should: (1) submit a client
affidavit as well as an attorney and/
or process server affidavit; (2) establish the current address of the party
sought to be served and state that it
is not known that the other party has
another address; (3) show that the
process server was unable to serve the
other party at the last known address;
and (4) demonstrate that he or she has
foreclosed the possibility of locating
the other party by conducting a search
of the Internet and public records,
including records of the Department of
Motor Vehicles and the military.

Other Issues
Length of Papers
Counsel should remember that when
submitting papers in support of an
Order to Show Cause for pendente lite
financial relief, it is not the appropriate
time to try the case. Too many attorneys submit voluminous pages full of
irrelevant information in an Order to
Show Cause. Although this practice
may allow a client to vent his or her
anger or frustration, it does nothing
to address the financial issues which
the court must decide. Accordingly,
this Court limits affidavits that may
be submitted on a pendente lite motion
to twenty-five (25) pages and shall
not consider any page in excess of
that amount. Attorneys are strongly
encouraged to be concise and to provide their reasons for filing the motion.
Those reasons must demonstrate a client’s need for immediate relief, usually
of a financial nature.

Exclusive Occupancy
of Marital Home
Pursuant to Domestic Relations Law
§ 234, courts are authorized to award
interim exclusive use and occupancy of
the marital residence to a party where
there is sufficient cause.13 As a general
rule, however, such an award of exclusive use and occupancy should not
be granted without a hearing, except
upon persuasive evidence that such an
award is necessary to protect the safety
of persons and property.14

Too many attorneys
submit voluminous
pages full of
irrelevant
information.
To obtain this relief, an attorney
must submit sufficient proof to establish either (1) one party has voluntarily vacated the marital residence and
established a separate residence, and
his or her presence has caused marital
strife within the marital residence; or
(2) a potential exists for harm to one’s
body or property due to physical violence.15
In addition to requests for exclusive
occupancy, courts also receive frequent
requests to order the sale of the marital
home. Although it is a regular fact of
life that during the course of a matrimonial litigation parties are not in
a position to maintain two separate
households, litigants should be made
aware that, absent the agreement of the
parties, the court has no authority to
order the immediate sale of the marital
home prior to the entry of a judgment
of divorce.16

Conclusion
The foregoing are just a few of the
issues which arise on a regular basis
when this Court reviews pendente lite
motions. Much care must be given
to preparing these motions especially

since court calendars will most likely
limit a party’s opportunity to obtain
temporary financial relief to the initial
motion. Accordingly, if a party fails
to properly support its position, that
party may risk losing the only opportunity to obtain meaningful relief
prior to final judgment. Hopefully,
this article has alerted practitioners
to some of the common pitfalls with
regard to drafting motions for pendente
lite relief.
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ATTORNEY PROFESSIONALISM FORUM
To the Forum:
I work in a large law firm which
recently hired a high-powered marketing director. The marketing director
has organized our partners into teams
to approach the general counsels of
certain large corporations we have not
previously represented, and to pitch
our firm’s capacity to provide high
quality, cost-effective legal services. We
are doing research about those corporations and their businesses so that we
can sit down with in-house counsel
and make a presentation. We intend to
demonstrate how retaining us to perform certain legal services could help
make their companies more profitable,
while getting better legal services at
lower cost.
Given the recent ferment in New
York about the rules regarding lawyer advertising and solicitation, I’m
wondering: is such marketing professional?
Sincerely,
Solicitous About Solicitation

Dear Solicitous:
The Bar’s prohibitions on client solicitation have a longstanding relationship to attorney professionalism.
Nearly 100 years ago, the American
Bar Association’s first set of standards
for attorney conduct phrased its ethical proscriptions in terms of conduct
that was “unprofessional.” Under the
1908 Canons of Ethics, acting ethically meant acting “professionally,” and
Canon 27 provided that client solicitation was “unprofessional.”
Seventy years later, in Ohralik v.
Ohio State Bar Association, 436 U.S.
447 (1978), the United States Supreme
Court upheld the imposition of professional discipline on a personal injury
lawyer who had solicited an accident
victim lying in traction on a hospital bed. It rejected the lawyer’s First
Amendment challenge to an Ohio
rule that prohibited client solicitation
except when the prospective client was
a close friend, relative, former client, or
current client. The Court indicated that
the type of circumstances before it cre-
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ated the potential for deception, undue
influence, and the invasion of privacy,
and justified a prophylactic ban on client solicitation generally.
Almost 30 years later, the current
rules in New York regarding client
solicitation have not changed very
much. In broad language, Judiciary
Law §§ 479 and 485 make the solicitation of legal representation a misdemeanor. Under DR 2-103(A)(2)
of the New York Lawyer’s Code of
Professional Responsibility (“Code”),
written or recorded client solicitation
is prohibited if, among other things, (a)
it is false, deceptive or misleading; (b)
the prospective client has made known
to the lawyer a desire not to be solicited
by the lawyer; (c) it involves coercion,
duress or harassment; or (d) the lawyer
knows or reasonably should know that
the age or physical, emotional or mental state of the prospective client makes
it unlikely that such person will be
able to exercise reasonable judgment in
retaining the lawyer.
In-person, live telephone, and arguably even real-time electronic solicitation is subject to an even broader ban,
which does not take into account the
manner or circumstances of the solicitation. Like the Ohio rule in Ohralik,
DR 2-103(A)(1) generally prohibits
such solicitation, “except that a lawyer
may solicit professional employment
from a close friend, relative, former client, or current client.”
Thus, it appears from the foregoing that if your firm intends to submit
truthful solicitations to the targeted
general counsel, and those solicitations
are not “live” but rather are written or
pre-recorded, such marketing would
be permitted under the Code. After the
New York Court of Appeals’s 1980 decision in Koffler v. Joint Bar Association, 51
N.Y.2d 140, 432 N.Y.S.2d 872, Judiciary
Law § 479 could not constitutionally be
applied to prohibit such marketing.
On the other hand, if your firm
intends to pursue in-person or live telephone or real-time electronic contact
with the general counsel of a corporation that is not and never was a client,

and that general counsel does not fit
into one of the four exceptions carved
out in DR 2-103(A)(1), you should
reconsider. Although the New York
State Bar Association Committee on
Professional Ethics Opinion 715 (1998)
might be construed to suggest that DR
2-103(A)(1) does not prohibit lawyers
from soliciting other lawyers to recommend them for employment, that
view would not apply to this situation.
Here, the corporation’s general counsel
is a key decision-maker of the targeted
client, rather than an independent lawyer being solicited for a recommendation to an unrelated prospective client.
Thus, under the current rules in New
York, such uninvited solicitation of a
corporation’s general counsel would
violate the Code and Judiciary Law
§ 479. Because acting in accordance
with both the criminal law and the
Bar’s established ethical norms remain
constitutive elements of attorney professionalism, such conduct also would
be unprofessional.
The Attorney Professionalism Committee
invites our readers to send in comments
or alternate views to the responses
printed below, as well as additional
hypothetical fact patterns or scenarios to
be considered for future columns. Send
your comments or questions to: NYSBA,
One Elk Street, Albany, NY 12207, Attn:
Attorney Professionalism Forum, or by
e-mail to journal@nysba.org.
This column is made possible through
the efforts of the NYSBA’s Committee on
Attorney Professionalism. Fact patterns,
names, characters and locations presented
in this column are fictitious, and any resemblance to actual events or to actual persons,
living or dead, is entirely coincidental. These
columns are intended to stimulate thought
and discussion on the subject of attorney
professionalism. The views expressed are
those of the authors, and not those of the
Attorney Professionalism Committee or
the NYSBA. They are not official opinions
on ethical or professional matters, nor
should they be cited as such.

There is, however, movement afoot
within the New York legal community
to change the current rules regarding
client solicitation. Along with a general
push to reformat the Code to match
the ABA’s Model Rules, the NYSBA
Committee on Standards of Attorney
Conduct (COSAC) has proposed adding a fifth exception to the general
prohibition of in-person solicitation,
as is contained in the Model Rules.
This change would allow your firm to
approach the targeted general counsels
on a more personal level. COSAC Rule
7.3(a), like ABA Model Rule 7.3(a),
would prohibit client solicitation “by
in-person, live telephone contact or
real-time electronic contact” except for
such solicitation from the four historically excepted groups – or from “a lawyer.” COSAC states: “Unlike the Code,
the proposed Rule makes an exception
when the solicitation is to a fellow lawyer.” Thus, if COSAC Rule 7.3(a) were
adopted, you and your firm would be
professional even if you “cold-called”
the targeted general counsels or solicited them during, for example, a Bar
Association meeting.
Reactions to the proposal contained
in COSAC Rule 7.3(a) have been mixed.
The NYSBA Task Force on Lawyer
Advertising recommended last fall
that COSAC’s proposed Rule 7.3(a) be
adopted. However, the amendments to
the Code provisions addressing attorney advertising and solicitation, as
proposed last Spring by the Presiding
Justices of the four Appellate Division
Departments, make no change to the
current DR 2-103(A)(1) – in effect,
rejecting COSAC Rule 7.3(a).
Notwithstanding the latter view,
there are three reasons for adopting
COSAC Rule 7.3(a), and for permitting what your marketing director has
proposed. First and foremost, practical experience supports a distinction
between attorneys and lay people
for purposes of client solicitation.
Communications with a corporation’s
general counsel, whether in-person,
on the telephone, or by interactive
electronic media, are a far cry from the
solicitation in Ohralik. No matter how

persuasive large firm lawyers can be, it
is hard to believe that they are going to
be able to defraud, overpower, or more
subtly manipulate targeted general
counsels into unwarranted retentions.
Justice Marshall suggested as much in
his Ohralik concurrence, pointing out
that the Court did not directly address
“‘benign’ commercial solicitation” in
that case.
Second, the contours of attorney
professionalism in the legal community, like the standards of any community, may change over time. There
needs to be consistency between the
legal profession’s written standards
and what highly regarded lawyers regularly do. COSAC Rule 7.3(a) reflects
common practice within a significant
sector of the New York legal community. It should be adopted so that
respected lawyers are not accused of
being scofflaws when their conduct
would not otherwise be questioned by
their peers.
Finally, the adoption of COSAC
Rule 7.3(a) would focus attention on
Judiciary Law § 479, which should be
held unconstitutional if applied to
benign commercial solicitation by lawyers. In 1993, a nearly unanimous
Supreme Court legitimated such solicitation in the case of a certified public
accountant who solicited employment
from business executives by telephone.
It concluded, in Edenfield v. Fane, 507
U.S. 761, that a Florida Board of
Accountancy rule banning such solicitation violated the First Amendment.
Any effort to enforce Judiciary Law
§ 479 with respect to the sort of personal solicitation permitted under
COSAC Rule 7.3(a) should suffer the
same fate.
In short, it violates the Code, and
thus, is unprofessional, for your firm
to engage in the in-person or telephone
solicitation of the general counsels –
but this will no longer be the case if
COSAC Rule 7.3(a) is adopted.
The Forum, by
James M. Altman
Bryan Cave LLP
New York City

QUESTION FOR THE
NEXT ATTORNEY
PROFESSIONALISM FORUM:
I am a mid-level partner at a major
law firm, specializing in commodities
contracts regulation. A client of mine
in the financial services industry has
devised a transaction that he would
like to implement. Without going into
the details, suffice it to say that the client proposes to bring together some
20 or 30 high net worth individuals to
pool their money and form an investment vehicle. The structure raises novel
questions of commodities and securities regulation, such that each of these
individuals would need to conclude, to
a high level of confidence, that participating in the transaction will not expose
him or her to civil and/or criminal
penalties. I have examined the issues,
and in principle I believe that we can
achieve the requisite comfort level, subject, of course, to the actual facts pertaining to the transaction as a whole
and to each person’s participation.
My client would like me to offer
my services as counsel on these matters to each of the targeted individual
participants, to address both the overall facts and the individual’s specific
circumstances, and also to render legal
advice. We have discussed fees – of
course each client would, in one way
or another, bear the cost of my representation – but we have not decided
whether to propose that I be paid
purely on an hourly basis, or only if the
deal actually closes.
There are two practical reasons why
my client is urging me to accept this
role, apart from the fees I will earn.
First, I have already done the basic
work, so this will be more efficient for
each individual than hiring his or her
own lawyer – and my client is especially concerned that the passage of
time that would result from bringing
in many new attorneys could erode
the commercial opportunity, or allow
the idea to leak. Second, the area is so
CONTINUED ON PAGE 61
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Treating litigants respectfully means
avoiding innuendo. In Main v. Main,21 a
divorce action, an Iowa court attacked
a husband for his past failed marriages and the wife for marrying for
money. The reader is left wondering
whether the court denied the divorce

Litigants question
the impartiality of
a judge who fails to
consider the losing
side’s facts.
for legal or private reasons. This question recurs with judges who have had
negative experiences in legal matters,
like an unpleasant divorce or custody
case. Judges affected by personal experiences must take precautions against
prejudging cases or litigants. They
must leave their baggage at the courthouse door.
Litigants don’t always see eye to
eye with one another. Judges don’t
always get along with other judges.
Judges shouldn’t use opinions to criticize other judges, whether on a lower
court,22 on a higher court,23 a dissenting judge,24 or the author of a majority opinion.25 Judges are entrusted to
promote public confidence in the legal
system. Judges who engage in infighting set a poor example to the public,
who will believe that the case was
decided because of animosity, not on
the merits.
Judges should also avoid writing in
formats foreign to opinion writing.26
Some judges have written opinions
as poetry27 and prose.28 Others have
included fables,29 animal references,30
folksy language,31 parody,32 or popular references.33 One judge disparaged
medical-liability law by writing that
“the work of the Alabama Legislature
in the area of medical liability is a mule
— the bastard offspring of intercourse
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among lawyers, legislators, and lobbyists, having no pride of ancestry and no
hope of posterity.”34 Judges who use
unusual formats send a message that
they take lightly their opinions and
their role as judges. Using clever prose
or poetry forecloses the best and clearest language. A judge who tries to be
a poet can’t use all available language
and hence creates the appearance that
the attempt to be clever had priority
over clarity and candor.
A good opinion is credible and impartial.35 A dispute that requires judicial
intervention is serious to society and
the litigants. Judges owe a duty to deal
with litigants’ claims.36 They may inject
their own style and character in their
written opinions. They may include
emotional themes, without writing
emotionally.37 But an opinion should be
written in the format the public expects:
It should address the litigant’s claims
in an organized, reasoned, and honest
manner. Deriding litigants, using droll
references, and treating the opinion as
though it were literature diminishes the
opinion’s quality.

should judges adopt a litigant’s version of the facts verbatim43 or fail to
verify the facts in the record.44 The law
belongs to the judge, but facts belong
to the parties, who won’t forgive a
judge who cheats or doesn’t think
independently.
Judges should incorporate facts
helpful to the losing side to strengthen the opinion and assure the reader
that the judge considered the relevant
facts.45 Without facts helpful to the losing side, the court’s reasoning might be
unsound — the judge couldn’t justify
the result in the face of the losing side’s
facts. Litigants question the impartiality of a judge who fails to consider the
losing side’s facts.
Getting the facts right on appeal
is important not only to the litigants
but also to the trial judge: “The prime
expectation of the trial judge, when
his adjudication goes to an appellate
court, is that the latter, in its published
decision, will make an honest statement of the case.”46

The Facts

Litigants are taught to pose issues
persuasively. Judges should “[w]rite
a judicious opinion, not a brief [, and
s]tate the question to be decided neutrally.”47 Claims and issues should be
introduced by combining law with
fact. Only after they frame the issue
can judges accept a party’s argument.
Judges who use headings in an opinion
should write them neutrally, too.
Judges shouldn’t choose one line
of authority over another without
explaining why.48 When judges don’t
explain themselves, a reader familiar
with the authority ignored will believe
that the judge was sloppy, unable to
distinguish the authority, or agendadriven.
As to issues, a trial-court opinion
should offer a logical, disinterested
explanation of the case for the litigants that allows appellate review.49
Intermediate appellate courts review
trial-court opinions for correctness and
sharpen the issues for further appellate
consideration.

Facts set the stage for a judicial opinion. The law can be applied only to
the facts the judge incorporates into a
written opinion. It’s an ethical problem
when a judge fails to include key facts
or incorporates too many facts. Judges
should use accurate facts and use them
accurately.38 Without accurate facts,
the ruling will be wrong. A judge who
includes too many facts forces the
reader to sift through irrelevant ones.
That makes the opinion unfocused and
results in dictum.39 Irrelevant facts
lengthen an opinion and decrease clarity.40 A judge who omits important
facts will write an erroneous opinion,41
one that will affect a litigant’s ability to
appeal. An appellate court can’t consider what’s absent from the record.
Litigants shade facts to further their
interests. Judges may never shade
facts. An opinion should make the
reader agree with the judge’s rationale
and conclusion42 without crossing the
line from persuasion to distortion. Nor

Claims, Issues, and Standards
of Review

An appellate court that reviews a
lower-court or agency determination
must state the appropriate standard
of review, such as “reasonable doubt,”
“clear and convincing evidence,”
“clearly erroneous,” or “arbitrary and
capricious.” The standard should be
stated neutrally, followed by a fair
application of law to fact. Standards
of review, and how they’re written,
often determine outcomes. Judges
should avoid polarized standards,
defined as one line of cases in which
one class of litigant (e.g., defendants)
prevailed. Polarized standards, which
lead to inevitable conclusions, confuse
litigants. They allow “the court merely
[to] invoke[] the ‘tough’ or ‘easy’ version of the standard of review.”50
Next issue: This column continues
with judicial writing style, boilerplate,
plagiarism, law clerks, and extrajudicial writing.
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LANGUAGE TIPS
BY GERTRUDE BLOCK

Q

uestion: In bankruptcy law, the
procedure known as cram down
or cramdown is spelled either as
one word or two, and sometimes both
spellings in the same document. I am
inclined to spell the verb as two words,
cram down, but the noun and adjective
forms as one, cramdown. I’d appreciate
your shedding some light on this.
Answer: My thanks to recent law
school graduate David J. Kozlowski
of New York, who sent this question “of first impression.” For readers
who have never seen the expression
cram down, a judge in In re Sunflower
Racing, Inc., 219 B.R. 587, 590 (Bankr.
D. Kan. 1998), defined it this way:
“‘Cram down’ is a colloquial expression used in bankruptcy practice to
signify confirmation of a reorganization plan, notwithstanding the negative vote of a secured creditor class; the
court figuratively crams the plan down
the throat of the dissenting class.”
This is a creative and descriptive
name for the phrase, but because it is a
relatively new expression describing a
procedure used in a narrow field of law,
Mr. Kozlowski enclosed some of the
language of the decision in Till v. SCS
Credit Corp., 541 U.S. 465 (2004), a recent
important bankruptcy case, to demonstrate the problem. In that decision,
the noun cramdown (one word) appears
three times, but it is also spelled cram
down numerous times (though often in
quotations from other cases). Also in the
decision, the noun cram-down is spelled
as I would have spelled it – with a
hyphen. The hyphenated form appears
almost every time the word is used as
an adjective: cram-down provision; cramdown power; cram-down rule; and cramdown circumstance.
The judicial indecision about the
spelling is understandable. Cram down
(sometimes a noun, sometimes a verb,
and sometimes an adjective) is a relatively new coinage used primarily by
bankruptcy lawyers, so the spelling
has not yet become standard. Volume
10 of Words and Phrases, in its Paper
Part, lists 32 citations of the phrase. In
14 citations it appears as a compound

word (cramdown), in 16, it is listed as
two words (cram down), and in two
citations it is hyphenated: cram-down.
Interestingly, when cram-down is used
as an adjective, it is sometimes hyphenated and sometimes not. A cram-down
operation and a cram down option are
both cited in the opinion.
What David Mellinkoff called “the
lure of precedent and its companion
stare decisis” explains the variations in
the spelling of cram down in the Till
opinion. When a prior opinion spelled
cram down as two words, that spelling
was used, but when a previous court
used the compound cramdown or the
hyphenated form cram-down, so did the
Till court when citing to that case.
Variations in spelling are normal for
newly created compounds like cramdown. When they are first introduced,
they retain their two-word form, as
seen in cram down. As the new word
becomes more widely used, it becomes
hyphenated. Then when it comes into
wide usage, the two words shed the
hyphen and become a compound.
This happened with many of the compounds that are now single words, for
example, ice box, which became icebox and finally icebox. That is also the
sequence followed by ballpark, passbook,
mailman and others.
As usage widens, not only spelling but pronunciation of the erstwhile
two-word phrase changes. Notice that
when you use cramdown as a hyphenated or single-word noun, you give
it first syllable stress: a cramdown or a
cram-down. If you are using the compound as a hyphenated adjective, you
give both parts equal stress: a cramdown option. But when you are using
cram down as a two-word verb, you
give the second word slightly more
stress: cram down.
All this may be more than you care
to know about any one phrase. But
chances are you will be interested in
the following list, showing the importance of hyphens:
Compare the following:
A little-used sailboat and a little
used sailboat.

Extra-judicial duties and extra
judicial duties.
Re-covered office furniture and
recovered office furniture.

And this item from The Chronicle of
Higher Education, November 1995:
Anyone who doubts the usefulness
of the hyphen may change [his]
tune after reading this title, on a
statistical table from the National
Center for Education Statistics:
“Mean Teacher Turnover Rates.”

(Aren’t you glad you didn’t have that
teacher?)

From the Mailbag:
“I enjoyed your piece about redundancy. However, unless I missed it, you
did not mention what I consider the
ultimate redundancy in the law, a faux
pas committed every day by learned
types and in written judicial opinions,
the expression plaintiff’s complaint. After
all, whose complaint is it rather than
the plaintiff’s? Drives me crazy and is
one of the first things I teach beginning
associates at our firm.”
My thanks to the correspondent,
who pointed out a redundancy that
most lawyers ignore because it has
become idiomatic. To avoid the
redundancy, just say the complainant
alleges . . . .

Potpourri:
Many of you may have seen the following item in the December 4th
issue of TIME magazine, but the U.S.
Department of Agriculture’s creative
euphemism seems worth repeating:
The USDA, disliking the connotation
of the word hunger, has replaced it
in its annual report, with the following less-objectionable phrase. Many
Americans (4.4 million of them) experience: “very low food security.”
GERTRUDE BLOCK is lecturer emerita at the
University of Florida College of Law. She is the
author of Effective Legal Writing (Foundation
Press) and co-author of Judicial Opinion Writing
(American Bar Association). Her most recent
book is Legal Writing Advice: Questions and
Answers (W. S. Hein & Co., 2004).
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Laurent Blavier
Allison Dawn Blixt
David Ryan Bloomquist
Joshua G. Blum
Henry Boden-heimer
Jonathan Richard Bolton
Robert Jason Booher
Daniela Boschetti
Roberta Maccoun Boykin
Stephanie F. Bradley
Rachel Anne Brecher
Jacob Thomas Breinholt
Anthony Broccolo
Gia G. Brock

Courtenay Connelly
Browne
Michael Melburn Bruso
Cristina A. Buitron
Tracy Alexandria Burnett
James Stephenson Burrell
Melanie Louise Butcher
Jennifer Byun
Charles L. Cahoy
Caitlyn M. Campbell
Russell Capone
Rosemary Carroll
Janet Rhiannon Carter
Lee C. Carter
Christopher Lawrence
Casazza
Joseph M. Casciano
Johana Vanessa Castro
Sonesh Suresh Chainani
Derek Chan
Kevin Lee Chang
Nicole Chung Eun Chang
Yi-jen Chang
Garrett T. Charon
John Shu-nan Chen
Xue Ming Jimmy Cheng
Meghan E. Cherner-ranft
Su-yeon Cho
Y. David Cho
Kathleya Chotiros
Christopher S. Chow
Catherine May Co
Christopher R. Cohen
Lauren C. Cohen
Lindsay Faith Cohen
John C. Coleman
Michael Sherman Colvin
Teisha Gabreski Covino
Lisa Marie Coyle
Jonathan David Coyles
Jonathan Craig Crafts
Jonah M.A. Crane
Jingjing Cui
Clare Marie Cusack
Avigael Newhouse
Cymrot
Suzanne Elizabeth
D’Amato
Kathleen Bliss Daffan
Lurie Tennille DanielFavors
Scott Michael Daniels
Mika Dashman
Audrey DavidsonCunningham
Jeremy B. Davis
Ileana De La Rosa
Claire Marie De Saint
Vincent
Richard Paul Dearing
Loren Michael Debel
Corey Elanor Delaney
Justin W. Delle Cave
Akash Desai
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Jennifer Desser
Allen Joseph Dickerson
Julie Anne DiMauro
Christopher James
Donaghy
Annmarie Donahue
Brendan Roy Donahue
Amy Suzanne Donovan
Lisa Gayle Dorfman
Jeremy Scott Dorin
Donald C. Dowling
Jeremy Samuel Dyme
Rekha Sonia Eanni
Ari Edelman
Anne C. Edinger
Ioanna Eftychiou-Evans
Shelby Alexandra Ehrlich
Jay Warren Eisenhofer
Corissa Leigh Eisenman
Marie-Christine Nancy
Eldridge
Ross Elfand
Diana O. Emerich
Erika Beth Engelson
Grant Joseph Esposito
David Pinzon Evans
Brian Rishon Faerstein
Waqaas Saleem Fahmawi
Steven Royal Fairchild
Tali Farimah Farhadian
Jennifer Overbeck Farina
Tulay Berkpinar Farra
Betty Jacqueline Feiler
Marin E. Feldman
Malinda Ko Woan Feng
Amy Lynn Fenno
Brian Paul Ferrara
Victoria L. Fiabane
Shawn I. Fischman
Jacob Thomas Fisher
Aaron Shane Foldenauer
Megan Winters Foley
Veronica Hincapie Foley
Sandrine Aude Foretgeary
David A. Form
George Kenneth Foster
Kristen R. Fournier
Jonathan Edward Foust
Mikhal T. Francois
Andreas Frank
Kelly Ann Frawley
John Edward Freedlander
Taylor Wedge French
Marc E. Freund
Benjamin David Friedman
Joshua J. Fritsch
Francie Melissa Funk
Jenifer Louise Fusco
Monique Marie Gallien
Timothy John Gallina
Robert Paul Gammel
Neil J. Gandhi
Joy Latoia Ganes

Jeffrey Richard Garcia
Joshua A. Gelernter
Jason Lawrence Gelman
Christopher Paul Getaz
Lora Giampetruzzi
Andrew Frederick Train
Giddings
Vivienne Gilbert
Brian James Gilman
James Anthony Girolami
Ellen P. Glaessner
Ivonne Golborne
William Jude Golden
Daniel Sachs Goldman
Gretchen Gonzalez
Yasmin Tanya Gonzalez
David Evan Gottlieb
Kathryn C. Goyer
Gerald Graves
Mathew A. Gray
Bradley Justin Green
Scott D. Greenberg
Anthony David Greene
Jessica Diane Greenston
Joseph Griffin
Thomas Keith Griffin
Gil S. Gruenberg
Sonia Grupta
Mark A. Guinn
Richa Madhurima Gulati
Andrew Richard
Gunasingh
Marissa Maland Gurdian
Ronit Michelle Gurtman
Kevin Scott Haeberle
Timothy Michael
Haggerty
Charlette Hamamgian
Meta Angele Hanlon
Joy Hansma
Yuichi Haraguchi
Conroy Charles Harding
Nicole M. Hartnett
Xin He
Charles H. Heenan
Christopher L. Heer
Todd McClain Henigan
Karl Alexander Herchold
Jaime F. Herman
Anna Michelle
Hershenberg
Janet Higbie
Dale Edwin Ho
Ryan Stuart HoltanMurphy
Elizabeth Holtzman
Davim L. Horowitz
Yu Howe
Jarrod Albert-daniel
Huffman
Muzamil Abdul Huq
John Liam Hynes
James David Hyre
Shafaq Islam

Errol Ismail
Cara Leigh Jackson
Tamara Jackson
Nathan Gabriel Sigvart
Jensen
Marissa Beth Joelson
Raegan Mary Johnston
Jennifer Su Jung
Moez Mansoor Kaba
Joshua A. Kamen
Virpi H. Kanervo
Wonbin Kang
Ghada R. Karam
Jaime Erin Katz
Joshua David Katz
Marcy H. Katz
Micah G. Katz
Tara L. Keating
Allon Shmuel Kedem
Dobromira Manolova
Kelley
Khara J. Kessler
Naomi Ozaki Killough
Eunice Gina Kim
Kevin Kim
Wook Kim
Bradley T. King
Achilles B. Kintiroglou
Ashley Aushra Kirimdar
Elisha Jonathan Kobre
Michelle Koch
Hefzibah Naamah
Kornblum
Denisa Krejsl
Joseph George Krusch
Karen Young Ku
Crystal Marie Lalime
Alana Rachel Landa
Eric R. Landau
Murray Landsman
Theresa Dawn Lawson
David Lee
Joseph Lee
Robert Harold Lefkowitz
Kristen Karns
Leibensperger
James Lydell Leonard
Kellie Lerner
Christopher Kin Leung
Lauren Helen Leyden
Ying Ying Li
Haipeng Liang
Mordechai N.
Lichtenstein
Michael Lawrence Liptak
Jason Liu
Mckenzie Ann Livingston
Jeremy Devin
Loewenberger
Eric Michael Lopoten
Dana Elizabeth Lossia
Brianne M. Lucyk
Jennifer Sing-yua Luong
Justin Alexander Lynch

Gloria J. Macri
Maren Michelle Mahoney
Anne Marie Mai
Alexandra Maier
Mark L.C. Major
Kevin N. Malek
Adam Dean Mandel
Ron Joseph Mandel
Allyson Mangalonzo
Carol Michelle Mann
Judith Marblestone
Moira Maresky
Steven P. Marsh
Cassandra Jo Ann
Marshall
William Francis Marshall
Viren Michael
Mascarenhas
Janeille Zorina Matthews
David Maurice Max
Shavonna M. Maxwell
Terri A. Mazur
Dana Leigh McAllister
Kevin Michael McAnally
Adam Francis McAnaney
Sharon L. McCarthy
Janna Gabriel McClane
John Richard McFarlane
Bryan Kent McGee
John Thomas McGoey
Brian Francis McKenna
Sean Joseph McLaughlin
Laura Lee Mendelson
Samuel Joseph Merritt
Israel Zev Meth
Mindy P. Meyers
Michael Joseph Miarmi
Issa F. Mikel
Andrew Thomas Miller
Todd A. Miller
Olga Minkina
Jasand Patric Mock
Margaret Lee Mockbee
David L. Moore
Gaia Morelli
Paulette J. Morgan
Robert J. Morrow
Shane Jefferson Moses
Eve Samara Moskowitz
Kimberly Jo Mossel
James Patrick Mulvehill
William Cassiere Mulvey
Elizabeth Anne Musella
Damian D. Najman
Huria Sadaf Naviwala
April L. Neave
Tam Thanh Ngo
Kendrick Duy-tue
Nguyen
Annel-stephen Norgaisse
Vernon Norwood
Brent Jeffreys O’Connor
John Robert O’Neil
Kathleen Suzanne O’Neill
Juliana Obregon

Jens David Ohlin
Joel Antonio Padilla
Rosalyne Anna Pak
Randal D. Palach
Andres Felipe Palacio
Jonathan S. Pall
Renee Paradis
Jin Hong Park
Colleen M. Parker
Tracey G. Parr
Monica Lynn Parsley
Justin M. Patrick
Peter Barry Patterson
Kathleen Anne Peacock
Giovanni Peluso
Lingyan Peng
Osterman Perez
Eric S. Petersen
Sean David Peterson
Anthony M. Piccione
Lisa Anne Podemski
Jessica Elyse Polansky
Emma Catherine Prete
Jason Matthew Quintana
Christina Lynne Race
Frank V. Raimond
Corinne Janelle Rakitt
Sonali Nilesh Rana
Anthony J. Rao
Vincent Paul Rao
Eric M. Rauch
Jonathan Eric Rebold
Jeffrey Stuart Reed
Ryan Campbell Reeves
Michael Peter Regan
Vladimir Rene
Ehren Park Reynolds
Peter Michael Rienzi
Leah R. Riggins
Paul Neil Riskind
James Michael Roberts
Dean Peter Rodrigues
Ronald Stephen Roehler
Franklin H. Romeo
Katherine Cummings
Rose
Eric Samuel Rosen
Leah E. Ross
Yann Rossignol
Jeremy Adam Rossman
Sylvie Roucart
Loni Rudolph
Alison E. Ruffley
Erika Ruiz
Raashi Sachdeva
Anand Saha
Milan Saha
Edmire C. Saint-Pierre
Susan M. Sajadi
William Jesus Sanchez
Kazuko Sansoulet
Elena Iilana Sapozhnicov
Louis Sarok
Eric S. Schachter
David Benjamin Scher

Hodiya Schnider
Joshua Nathaniel Schopf
Kenneth Andrew
Schuhmacher
Robert Charles Schuwerk
Jeffrey Adam Schwartz
Jessica Anne Sebeok
Ryan James Sestack
Monica R. Shah
Sonal Shah
Stephanie Alpert Sheehan
Teen I. Sheng
Michael Rafi Sherwin
Ann E. Sheu
Sahar H. Shirazi
David D. Shteingart
John D. Shum
Matthew Scott Shustrin
Jessica Rita Simonoff
Kristi Celeste Sims
Susan Maher Singh
Penelope Jane Smith
F. Eckert Snyder

Stephen Philip
Sonnenberg
Todd A. Spiegelman
Christopher Paul Spina
Elizabeth Anne Squires
Ioana Francisca Stamatin
Kelly Anne Stapler
Clinton Starghill
Haley Hara Stein
Nicholas Wallace Stevens
Audra Jaye Stewart
Michael W. Stocker
Olivier Philippe Strauch
Andrew Charles Strecker
Katherine Elise Stull
Jinny Suh
Kathleen Tighe Sullivan
Haitao Sun
Marisa Ann Szelag
Lili Taheri
Cindy Robinson Tahl
Matthew Blake Taylor
Adam J. Tejeda

Charlotte Pangelinan
Tenorio
Maria Termini
Fleming Terrell
Gregory Francis Testa
Jude Alexander Thomas
Megan Jane Thomas
Sean Richard Tierney
Lina M. Tilman
Ellen B. Tobin
Joan Traub
Christopher Matthew
Tunney
Jared Philip Turman
Obinna Carl Unegbu
Yaniris Urraca
Anna K. Valentini
Sarah Rosenwald Varet
Ancy Sera Varghese
Peter Petrov Vassilev
Thomas Xavier Velez
Jill Susan Vergara
Vinod P. Verghese

In Memoriam
Arthur F. Abelman
New York, NY

Stephen R. Kaye
New York, NY

William K. Atchinson
Oneonta, NY

Karen R. Kearns
Yonkers, NY

Herbert Biegelman
New York, NY

Gerald M. Labush
New York, NY

Edward Blum
South Salem, NY

Myron S. Lewis
East Rochester, NY

Charles H.B. Braisted
Cornwall, VT

Dulany Mahan
Clearwater, FL

Peter T. Cobrin
New York, NY

Steven J. Mandell
Baltimore, MD

Brian M. Cole
Sackets Harbor, NY

Herbert T. Manna
Brewster, NY

Kerriann P. Coleman
Clifton Park, NY

Peter J. Manyon
Owego, NY

John A. Craig
Pleasantville, NY

Herman I. Merinoff
Great Neck, NY

James A. Cuddihy
Somers, NY

Frank J. Miller
Scarsdale, NY

Robert A. DePaula
Schenectady, NY

Stanley Rothenberg
New York, NY

Rachel Tranquillo Grobe
Armonk, NY

Roy H. Rudd
Bayside, NY

Robert L. Harp
New Paltz, NY

Jay Simon
West Orange, NJ

Kevin J. Heyd
Cleveland, OH

Sara Lynne Thrasher
Jamestown, NY

Harold J. Kaufmann
Rego Park, NY

Sidney B. Weinberger
Bronx, NY
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Glenda Y. Villareal
Minh Thi Vo
Ari Ezra Waldman
Wendy Ann Walker
Colleen Suzanne Walsh
Jianyong Wang
Debrina Lynn
Washington
Pamela Simone
Wasserstein
Rebecca Ulam Weiner
Marc A. Weisman
Romina F. Weiss
Joshua I. Wilkenfeld
Marissa A. Wilkin
Julia Sisson Williams
Kevin Williams
Lisa Marie Willis
Peter Withstandley
Jason Nathaniel Wolfe
Andrew M. Woolf
William Peter Wright
John P. Wunderli
Leslie Scot Wybiral
Heather Nicole Wyckoff
Yang Xiong
Jason Yan
Ming Ye
Ching-yuan Yeh
Daniel Iee-lee Yeh
Donna Lee Yip
David E. Yolkut
Toshiyuki Yoshida
Robert Matthew Zak
Christine L. Zemina
Mirt Zwitter-Tehovnik

Devin Lee Harris
Maria K. Haymandou
Xiaochen Hu
Aisha Jamila Petra Jack
Zara Javakov
Erica Kornblum
Natasha Maria
McDougall
Matthew Peter McKenna
Obiageli Lilian Obidi
Deborah C. Ocona
Olga Onishchuk
Craig Scott Osbun
Jill Suzanne Priluck
Prashantha Deepal
Ratnayake
Samanda Rene
Ryan Adam Riezenman
Fabien A. Robley
T’sah K. Rodriguez
Courtney A. Rogers
Michael Allen Rogovin
Brenda Saliceti
Simi Joy Shasha
Sonja Eve Shield
Rachel Shumacher
Oleg Smolyar
Adam Peter Szczygiel
Jason Michael Szober
Shanna R. Torgerson
Lisa Marie Vellucci
Marnie Randee Wantuck
Joshua Moshe Waxman
Jesse Howe Wegman
Jameson Andrew Winters
Michael D. Yim

SECOND DISTRICT
Chitra Gopinath Aiyar
Alice Antonovsky
Michael Louis Apfel
Tonie Gallardo Baez
Nick Banilov
Gail Bernstein-Gold
Monique Sherese
Blackwood
Gail Kathleen
Bourguignon
Diana Bronstein
Kachina Litonya Dacosta
Javier Guillermo Enciso
Shallom Engel
Uzoma Alex Eze
Kevin Michael Fields
Robin Ann Fukuyama
Igor E. Gadlin
Shira Y. Galinsky
Kenneth Custodio Garcia
John James Gatti
Robin Nicole Goeman
Polina L. Goldenberg
Sara Gonzalez-Acaron
Cheryl Deeann Griffin
Lee-Althea Selicia Griffith
Michelle F. Hagler

THIRD DISTRICT
David Charles Goldman
Cara Lynn Romanzo
Robert William
Terwilliger
FOURTH DISTRICT
David Allen Haggard
Nicholas Pignone
Gregory James Sanda
FIFTH DISTRICT
Michael Scott Porter
Karen F. Srebro
SIXTH DISTRICT
Betty J. Keene
Jason Leifer
Jason Michael Leifer
SEVENTH DISTRICT
Dana Campbell
Irene Elizabeth Chungcutitta
Jeannie Yim Figer
John Nutter
Paul V. Petrosino
Zena Shuber
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EIGHTH DISTRICT
Cindy T. Cooper
Brian Daniel Seaman
Stephanie A. Straw
James Matthew Wujcik
NINTH DISTRICT
Betsy Nalonnil Abraham
Paul F. Ackermann
David Boies
Rebecca L. Boogaart
Cooper
Michael Legrand Carr
Winnifred Charles
Jennifer E. Coroian
Michael Lawrence
Cuddire
William Fuger Cusack
Jennifer Marie Diaz
Keturah Alegra Dunne
David Lewis Earnest
Amie Nicole Ely
Judith Maria Estevez
Jamie E. Fair
Odile Maun Farrell
Thomas Edward Feeney
Libbi June Finelsen
Michael John Franchi
Nicole D. Gadbois
Brian P. Galligan
Richard James Giordano
Rosellen Gonzales
Sandra S. Greenstein
Jean E. Healy
Vincent A. Henry
John A. Hurban
Katherine Louise Karl
Matthew Brian Kelleher
Paul J. Lerner
Henry Ling Ping Liao
Caroline B. Lineen
Jennifer Ann Lofaro
Winston O. Makanju
Robert Edward Mayes
Abdul-wali Abdullah
Muhammad
Melissa Ann Murphy
Phillip John Musegaas
Chinwe Nwadiora
Erin Elizabeth
O’Loughlin
Kyle F. Palmer
Ivan Satoshi Pettitt
Angel Carlos Rosario
Rosanne Marie Sita
Leslie J. Snyder
Justin L. Sweet
Genevieve Tahang-Behan
Larry D. Thompson
Ava J. Warner
Edward M. Weber
Robert C. Weber
Emily J. Westbrook

TENTH DISTRICT
Sheila Marilyn Abrahams
Hannah Abrams
William T. Angstreich
Michael G. Avella
Dominic A. Barbara
Kristin A. Barnes
Maria A. Barnett
Alana Morgan Bell
Heidi Mia Bernstein
Ayanna Tamara Blake
Maureen P. Blazowski
Gregory J. Brosnan
Beth Ann Byrnes
Glenn Francis Campbell
Rosina Caputo
Sandra Lynn Cobden
Wayne F. Crowe
Fiore Anthony DiFeo
Karen Elaine Doyle
Ari I. Ellenberg
Tara Ann Fairgrieve
Michael E. Fehringer
Paul J. Felicione
Hylan Brett Fenster
Joseph Zachary Gazza
Kevin Lamont Goodwin
Sara Jane Green
Daniel Vincent
Grusenmeyer
Kimberly Beth Guardino
Annette Hader
Kafi Jamila Harris
Seymour N. Harris
Nancy M. Herlihy
Ryan Charles Hild
Edgar A. Hirsch
Jeffrey Thomas Hofmann
Robert Charles Jacovetti
David Martin Kirst
Michael Steven Klein
James Kocoris
Michelle Stefanie Levy
Eun Jung Lim
Mikhail Litt
Stephen John Luise
Malachy Patrick Lyons
Melanie Malto
Kristen S. Mantyla
Douglas P. Mayer
Jennifer L. Mazzo
Joanne Schlenk McAvey
Jillian Menna
Gregory Michael Mineo
Irene Nkechi Nwanyanwu
Zinelle October
Diane Carol Petillo
Amudha Kumari Poola
Syed Wali Raheen
Debra G. Reece
Susan H. Rockford
Linda Marie Roloff
Aaron S. Rosenberg
Diana Patricia Rosner
Josh Russell

Diana Rita SaliernoLopez
Janet Denise Santeramodewaele
Ryan Ronald Saraco
Joel B. Savit
Jonathan A. Schwartz
Denise Snow
Jonathan Alan Stein
Nasreen Fatima Syed
John M. Tucciarone
Lauren Valente
Bernardo Vazquez
Richard Gerald Vestuto
Dawn M. Walsh
Brian Andrew Wellington
ELEVENTH DISTRICT
Simone N. Archer
Benjamin Joseph Bakke
Steven Barbera
Marlon Cabrera
Jose Luis Castro
Jenny Chi Yuen Chan
Fred V. Charles
Meng Cheng
Bo-kyung Chun
Robert D. Doyle
Glenda M. Flores
Stanley P. Gayle
Janelle Vasanti
Goberdhan
Maria Temilda Gonzalez
Kathleen Marie Hallisey
Ashanti M. Harvey
Amy Mirigini Hayashi
Nathan P. Homb
Malgorzata Justyna
Karasek
Hana C. Kim
Sang Yol Patrick Kim
Geeta Kohli
Beidi Li
Jengai Low
Hal N. Malkin
Francis Manetta
Stamatis T. Michelakos
Noliesa Atalla Miller
Christopher Jon Minnich
Kristen Amber Moretti
Sharifa Milena Nasser
Annel Stephan Norgaisse
Christopher Paul
O’Malley
Lauren Dina Paris
Trazana T.A. Phillip
Garey A. Pierce
Anna Liza Robles
Mercado
Samantha Meredith
Rosenberg
Richard Santalesa
Elizabeth Ann Schuster
Jack Schwartz
Melanie Anne Sweeney

Michelle Yan Qiu Tang
Chevone T. Toscano
Stavroula Tsolis
Mellissa Nadifo Williams
TWELFTH DISTRICT
Leana Elyse Amaez
Carl A. Benincasa
Randi Melissa Bornstein
William Patrick Boyle
Laura C. Browne
Tyschelle Reishar
Doucette
Patrick O. Forrester
James L. Hyer
Rebecca Lynn Johannesen
Neil R. Kafko
Gisele Mutoba Kalonzo
Janice Lorde
Olufunke Ayoku
Mbamali
Robin Lynn Nussbaum
Ajibola Dorcas Peter-koyi
Dorothy Ann Pfau
David Scott Porter
Katherin Marie Slimak
OUT OF STATE
Maureen Victoria Abbey
Mazen Sami Abouantoun
Nadia Aderkichi
Michael Paul Affuso
Onyema Oluebube
Afulukwe
Katherine Ann Aidala
Zaid Al-ali
Christiane Albrecht
James Nicholas
Alexander
Janeen Nadua Aljadir
Susan Colleen Alker
Jeanne Macasaet Altarejos
Felix Javier Alvarez
Stephanie R. Amoroso
Barbara J. Anderson
Terrell K. Anderson
Jun Ando
Michelle Ann Annese
Carla Andrea Anzaldi
Stephen David Aquila
Zarema Vladimirovna
Arutyunova
Christian Georg Aust
Alexander Averbach
Yaw Ofori Awuah
Alfred Kwamina AyensuGhartey
Shira Sol Azran
Yasuhiro Baba
Jeffrey Douglas Bacon
Sosun Bae
Andrew Morgan Baker
Eamonn K. Bakewell
Yigal Bander

Jean Desales Barrett
Sylviane
Bartholomeeusen
Philip David Bates
Linda Elizabeth Beebe
Melissa Nicole Beigel
Julie Ann Beil
Robert Solomon Benezra
Tiana Leia Berkenbile
Jeffrey Kevin Berlowitz
Geetanjali Bhushan
Mark Walter Bisard
Paul Matthew Bishop
Sherri Ling Blazo
Claire Gabriel Boler
Roberto Sebastian Boneta
Frank Joseph Pai
Borchetta
Jason Eric Bordoff
Jennifer Borja
Kevin Evont Bowens
Pamela Michelle
Bradshaw
James Joseph Brennan
Denis Gareth Brock
Chloe Ann Brooke
Daniel Steven Brower
Kevin Michael Brown
Lawrence Milton Brown
Michael Robert Brown
Michael Philip Burdo
William Henry Burgess
Simona Ingrid Burghelea
Gaylynn Burroughs
Susanne Miriam Burstein
Carl C. Butzer
Heeku Byun
Jason Lawrence Cagle
Mizell Campbell
Johnny Andres Cardona
Nicole Castagna
Erica Veronica Cesaro
Catherine Kuo-shu
Chang
Young-soo Chang
Angus Chen
Chia-yu Chen
Ruoying Chen
Chih-yang Cheng
Miriam Usepha
Chikvashvili
Douglas Andrew Chini
Alex Michael Chintella
Yoseph Choi
Yuah Choi
Kin Wah Chow
Jane Chuang
Peter Matthews
Cleveland
Katherine Barnes
Cochrane
Devorah Shannon Cohen
Mathilde Garance
Berthile Cohen
Ingrid M.M. Coinquet

Mark Collier
Eduardo J. CorretjerReyes
Martin John Costello
Joseph Winters Cotchett
Patrick Joseph Coughlin
Lesley Janet Coulter
Scott Anderson Cowan
David Michael Cremar
Mauricio Cuesta
Arthur Boggess
Culvahouse
Emma Victoria Cutney
Alexander Danilov
Robert William Darish
Riad Christopher
Defreitas
Stephen Thomas Del
Percio
Diane Demoura
Franck Marc Denis
Gira Ajit Desai
Terri Devito
Jonathan Francis Donath
James Franklin Donnell
Erin Colleen Dougherty
Maria Lynn Draucikas
Ashima Duggal
Stephanie G. Dy
Margo Denise Eberlein
Elisa J. Edlund
Alicia Nicola Elias
Susan Michelle Englert
Alison Nicole Evans
Erika Emma Sandra
Evasdottir
Matthew John Faiella
Fabio Falconi
Edna Carolina Falla
Yi Fan
Ziyang David Fan
Paul Gordon Ferguson
Sue-Ellen Cassiana
Fernandes
Elizabeth Marie Festa
Helena A. Fiorianti
Jordan Adam Fisch
Peter Lanston Fitzgerald
Sheree Lorraine
Fitzgerald
Andrew Jay Flame
Ronan Michael Flanagan
Timia Marques Flanagan
Brian Edward Foont
Jeffrey Ernest Francis
John Gotfrid Francis
Christopher Gervase
Froelich
Donna J. Fudge
Sabine Brigitte Funke
Lori Z. Fuoco
Otis Gaddis
Natalie Gala
Justin L. Galletti
Mario Garcia

Alana Natasha Gardner
Charles H. Gardner
Thomas Gearon
Vimala Babu George
Helen Ghebrewebet
Carlo Francis Giansanti
Angela Maria Gil
Faisal Mahmood Gill
Tristan Wade Gillespie
Rasmus Goksor
Jay Lewis Goldstein
Marc Joseph Gorayeb
Christine Marie Gorman
Kathleen Hoey Gorr
Kimberly Jeanne Gost
Morgan Andrew
Lombard Goulet
Carmine Gravina
Robin Jean Gray
Susan Christen GrecoEricksen
Paul Griffiths
David Groesbeck
David Zev Gross
Jeremy Maxwell
Grushcow
Jesus Angel GuerraMendez
Vincent Joseph
Guglielmotti
Daniel Guerra
Gunzburger
Manchoong Ha
Richard H. Hahn
James M. Hall
Jessica Anne Hall
Jamele A. Hamad
Sabina Sung Hyae Han
Kevin Paul Hancock
David Aaron Handler
Kenneth McCall Harrell
Jamie Elizabeth Hartzler
Douglas A. Hastings
Dion William Hayes
Ion Hazzikostas
Wen He
Steven Alan Heath
Clare Marie Heffernan
Robert Steven Hertzberg
Mitsutaka Hibino
Dana Edward Hill
Denise Ho Taylor
Darin Anthony Hoffman
Conan Lee Hom
Ann Lee Hong
Carsten Hoppe
Rebecca Horan
Darci Lynn Houck
Weiwei Hua
Douglas Mark Husid
Kendra Lee Hutchinson
Yuko Ino
David Hamilton Jacobs
Rachel Ivy Jacobs
Aakar Ashley Jain

Susan Allison Johnston
Joseph Karl Jones
Russell Gordon Jones
Marcus Jerusalem Jung
Soo-bong Jung
Matthew David Jury
Korenari Kai
Deepa Ann Kairen
Markus Kapplinger
Thomas Evans Kellogg
Deborah Ann Kelly
John Joseph Kelly
Richard James Kelly
Tracey Adano Kennedy
Erica Kristie Schnell
Kenney
Julia Anne Kernochan
Daniel Michael Kerwin
Reena Khanna
Christian Kim
Jeehyun Julia Kim
Kab Lae Kim
Maureen Hannon
Kinsella
Benedict John Kirchner
Sabrina Kis
Eric V. Kleiner
Peter Lee Klenk
William Irwin Kohn
Alexander Ernst-august
Kramer
Natalie Janet Kraner
Petya Georgieva Krasteva
Richard William Krieg
Heather Blake Kupcha
Lucie Monique
Laboissonniere
Avnita Lakhani
Patrick James Lamb
Eric Christopher Lane
Peter Alexander Larson
Niki Iris Law
Gerald Lawrence
Andy Le
Byoung Hoon Lee
Julianna Ophelia Lee
Kyung Yoon Lee
Sang-joo Lee
Seung Eun Lee
Melissa Leibman
Kevin Andrew Leipow
David Lennon
Ericka Rae Lenz
Jeffrey A. Leonard
Filomena Lepore
Jaclyn Karen Leung
Huoqiong Li
Qianyi Li
Weibin Li
Sharon Agnes Lieberman
Sung Hee Lim
Melinda Kuo-yuan Lin
Yu-ying Ling
Francesco Lione
Kimani Sekou Little
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Scott Philip Little
Timothy Patrick Loper
Margret Marie Lotito
Tara Patricia Lowry
Chuan Lu
Yi Lu
Thomas Bartley Luka
Ying Ma
Teresa Lynn Mah
Kevin John Mahoney
Juergen Thomas Mahr
Michael Anthony Malia
Michelle Ann Malone
Sanjay Manocha
Helena Manzione
John Francis Martin
Boris D. Maslovsky
Kaname Masuda
Jason Charles Matey
Danielle Marie Mathey
Owen David Matthews
Laurie Maxis
Jairo Andres Mayor
Ralph Richard Mazzeo
Cheryl R. McAbee
Geoffrey Alexander
McCarthy
Amber Lynn McDonald
Laura Allen McGeachy
Terrance Patrick
McGowan
Imogen Mary McGrath
Claire Louise Merrin
Jonathan D. Messinger
Todd Robert Metz
Danielle Geraldine Miele
Karen Elizabeth Miller
Stephen T. Miller
Fumiyoshi Miyamura
Yoshinobu Mizutani
Fernando Molina
Jose Audon Montenegro
Joshua Jones Moore
Kevin Hyland Moriarty
Blair Sean Lisle Morley
Daniel James Morse
Conor Thomas Mulcahy
Daniel Christopher
Mullen
Laura Murias
Kara Elizabeth Murphy
Curtis Njue Murungi
Sina Ali Muscati
Elena Myers
Kyung-soo Na
Nicolai Sung-jin Nahrgang
Rei Naito
Diana C. Newcombe
Yuih Ein Ng
Lagretta Doran Nickles
Timothy Francis Nixon
Jennifer Ann Norton
Thelma Ngozi Nwagboso
Diane E. O’Connell

Brendan Patrick
O’Connor
Mena Elohor Ogbon
Hongyun Oh
James Booth Fajardo
Oliphant
Robert Walter Ollis
Erik Daniel Olson
Colin George Kim
Owyang
Roman Vladimirovich
Ozerine
Makoto Shirako Ozuka
Charmagne A. Padua
Linda Mia Paez Bishop
Peter Salvatore Pantaleo
Gregory James Papa
Paul Gerard Paravati
Heybin Park
Yong Hyoun Park
Noland Peterdy
Daniel Austin Petroskey
Kalliopi Petzetaki
Mathias Petzold
Margot Mathis Pfohl
Earl Williams Phillips
Amada Olga Pichardo
Renata Anna Pilny
Luciano Fialho Pinho
Amanda Lynn Plasse
Richard Clayton Polley
Jedediah Spenser Purdy
Janusz Zbigniew Puzniak
Michael John Quartarone
Amy Nicole Radon
Kazi Muinur Rahman
Edith Carmen Ramirez
Nina Hale Ramos
Gayatri Ravinootala Rao
Agelo Larena Reppas
Michael John Reppas
Annabelle L. Richard
Cornelia Richter
Raymond John Rigat
Gonzalo Maria RiveraGomez
Carey Shea Roberts
David Lee Robinson
Margo A. Rocklin
Danielle Shira Rosenthal
Gary Jackson Ross
Matthew James Ross
Dr. Thilo Rott
Thomas John Roy
Loni Blair Rudolph
Susan Lee Ruge
Henry Peter Rupp
David Russell
Jessica S. Rutherford
Tatjana Renate Sachse
Marian N. Sagona
Amy Mason Saharia
Lisa Marie Sanquini
Jason Michael Saul
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Michael Savetsky
Monica Rakesh Saxena
Rachel L. Schaffer
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specialized and some of the issues are
so novel that it would not be easy to
find lawyers who could replicate my
efforts independently; it would serve
no one’s interests to get less than the
best advice available.
I am convinced that what my client wants makes eminent sense from
a purely business perspective, but
something tells me that I should be
concerned about conflicts and about
whether my participation would constitute prohibited solicitation. Do you
have any advice for me?
Sincerely,
Commodities Counsel
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THE LEGAL WRITER
BY GERALD LEBOVITS

Ethical Judicial Writing —
Part II*

L

ast issue the Legal Writer offered
some suggestions on writing
ethical judicial opinions. We
continue.

Tone and Temperament
Judges must maintain impartiality,
credibility, and objectivity. The Rules
Governing Judicial Conduct (RGJC)
require judges to promote integrity in
the judiciary,1 to maintain order and
decorum in the courtroom,2 and to
be patient, dignified, and courteous
to all.3 Judges must not be advocates:
“An ethical judge cannot be a polemicist.”4
The RGJC prohibits judges from
showing bias or prejudice “based upon
age, race, creed, color, sex, sexual orientation, religion, national origin, disability, marital status or socioeconomic
status.”5 Some judges, even United
States Supreme Court Justices, have
written biased opinions.6 In Plessy v.
Ferguson, for example, Justice Henry
B. Brown commented that if segregation offended African-Americans, it
was “solely because the colored race
chooses to put that construction upon
it.”7 When the Sioux Nation sued to
get land promised by the 1868 Fort
Laramie Treaty, a dissenting Justice
wrote that “Indians did not lack their
share of villainy.”8 Judges must refrain

* Editor’s Note: An updated version
of Judge Lebovits’s November/
December 2006 Legal Writer column, “Ethical Judicial Writing —
Part I,” is available on Westlaw and
through the Publications link on our
Web site, www.nysba.org.
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from making any statement that could
be construed as biased. They must
“identify and understand [t]he[i]r own
biases and how they affect [t]he[i]r
reaction to a case.”9
Judges should likewise refrain
from incorporating graphic sexual
descriptions into their opinions 10
except as necessary to resolve a case.
Opinions should be dignified. They
must not cater to voyeurs. In our
Internet age, in which the public
has access to many more opinions
than before, judges should be careful
about how and whether to identify
individuals unimportant to the litigation.
Judges should treat lawyers and
litigants respectfully. Lawyers aren’t
always prepared. Sometimes litigants
behave poorly or are involved in seemingly humorous situations. Litigants
don’t always bring perfect cases.
Delusional litigants bring bizarre
claims.11 A judge tempted to condemn
an unprepared lawyer, berate a nasty
or delusional litigant, or ridicule a
litigant’s unfortunate situation might
use sarcasm,12 humor,13 or scorn14 to
attack or make fun of lawyers and
litigants. Attacking lawyers or litigants
is unseemly.15 Humor, sarcasm, and
scorn have no place in judicial opinion
writing.16 Judges who write this way
undermine “public confidence in the
integrity . . . of the judiciary.”17 As
Judge Joyce George wrote, “propriety
is at the very core of what a judge
writes . . . . A judge’s professional
responsibilities require him to select
carefully the language and phraseology necessary to communicate the
decision and not to be humorous at the

litigants’ expense or to satisfy some
personal need to be funny.”18
One Bankruptcy judge from Texas
used humor to deny a defendant’s
motion as incomprehensible. The
judge compared the defendant and
his motion “to Adam Sandler’s title
character in the movie ‘Billy Madison,’
after Billy Madison had responded to a
question with an answer that sounded

Attacking lawyers
or litigants
is unseemly.
superficially reasonable but lacked any
substance.”19 Billy Madison, like the
defendant in this case, was berated for
his stupidity:
[W]hat you’ve just said is one of
the most insanely idiotic things
I’ve ever heard. At no point in your
rambling, incoherent response
was there anything that could be
considered a rational thought.
Everyone in this room is now
dumber for having listened to it.
I award you no points, and may
God have mercy on your soul.20

Judges are different from everyone else in a courtroom. They should
decipher rambling, irrational, incoherent thoughts. They should unearth
the buried argument, comprehend the
incomprehensible, clarify the opaque.
They shouldn’t give up easily on a litigant who sounds like Billy Madison.
Judges who act disrespectfully to lawyers and litigants will in turn be treated
disrespectfully.
CONTINUED ON PAGE 50
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Product Code: 6229
Non-Member Price: $399.00
Member Price: $339.00

New York State Bar Association’s Family Law
Forms—Powered by HotDocs®
Willard DaSilva, Esq.
Product Code: 6260
Non-Member Price: $363.00
Member Price: $315.00

New York State Bar Association’s Residential
Real Estate Forms—Powered by HotDocs®
Karl B. Holtzschue, Esq.

New York State Bar Association’s
Guardianship Forms—Powered by HotDocs®
Howard Angione, Esq. & Wallace Leinheardt, Esq.

Product Code: 6250
Non-Member Price: $435.00
Member Price: $375.00

Product Code: 6120
Non-Member Price: $435.00
Member Price: $399.00

NYSBA’s Form Products on CD.
Access official forms, as well as forms, sample documents and checklists developed by leading attorneys in
their fields of practices. Avoid reinventing the wheel in an unusual situation, and rely instead on the expertise
and guidance of NYSBA’s authors, as they share their work product with you.
Estate Planning and Will Drafting Forms
on CD-ROM
Michael O’Connor, Esq.
Product Code: 60955
Non-Member Price: $115.00
Member Price: $95.00

New York Municipal Law Formbook and
Forms on CD-ROM
Herbert A. Kline, Esq.
Nancy E. Kline, Esq.
Access more than 800 forms for matters
involving municipalities.
CD-ROM Only • Product Code: 61603
Non-Member Price: $120.00
Member Price: $90.00

Real Estate Practice Forms
Access over 175 real estate forms.
Book and CD-ROM
Product Code: 61813
Non-Member Price: $175.00
Member Price: $150.00

General Practice Forms on CD-ROM—2005-2006
Access more than 700 forms for use in daily practice.
Product Code: 61506
Non-Member Price: $315.00
Member Price: $280.00

Commercial Leasing
Joshua Stein, Esq.
Access over 40 forms, checklists and model leases.
Book with Forms on CD-ROM • Product Code: 4041C
Non-Member Price: $200.00
Member Price: $155.00
CD-ROM Only • Product Code: 6041
Non-Member Price: $75.00
Member Price: $55.00

Adoption Law:
Practice and Procedure in the 21st Century
Golda Zimmerman, Esq.
Access over 50 forms used in adoption practice.
Book with Forms on CD-ROM • Product Code: 40204C
Non-Member Price: $200.00
Member Price: $165.00
CD-ROM Only • Product Code: 60204
Non-Member Price: $55.00
Member Price: $40.00

** Free shipping and handling within the continental U.S. The cost for shipping and handling outside the
continental U.S. will be added to your order. Prices do not include applicable sales tax.

To Order call

1-800-582-2452 or visit us online at www.nysba.org/pubs
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