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Today, women constitute more
• “Our profession, with becoming
than 27% of our Association membergallantry, will welcome the fair sex in
ship and members in their mid-30s
this new field of honor and usefulness
and younger make up a like percentwhich has been opened to them. . . . If the
age. While strides have been made in
influence of woman, usually so potent for
increasing diversity, work remains to
good, shall be conducive towards arraybe done to ensure that policy and
ing the whole profession more thoroughly
procedure reflect the changing face of
on the right side of every public question,
the profession, that there is opportuthe sphere of woman in all occupations
nity for service in all aspects of the
may well be generally extended.”
bench and bar, and that doors are
• “There are more women lawyers in
open for advancement in careers and
the State of New York than in any other
in law office, bar association and
state, but the percentage of female practiother leadership positions.
tioners is only slightly above the national
I was gratified that the House of
average. . . . [L]istings include 2,997
Delegates
meeting last month inPortias, 552 of whom are from New York.
cluded
reports
of several committees
This means that 1.7 percent of the
that
generated
excellent discussion
lawyers in America are women as comand
plans
for
action
to further inclupared to a percentage of 1.9 percent for
siveness
and
opportunity.
The ComNew York.”
mittee on Women in the Law, chaired
• “I think women can have it all. We
by Carla M. Palumbo of Rochester,
live so long; you can have the family and
presented recommendations on genthen have the career. I didn’t do anything
der equity issues to address concerns
real until I was 50.”
identified in its survey of male and
The history question for today is: LORRAINE POWER THARP female members of the Association.
In what years were these statements
Among the findings:
made? As I develop priority projects
• Discrimination and inequality of
for my presidency, it has been helptreatment based on gender are still
ful to review the conditions of the past and the steps
prevalent in the profession to a degree that is not actaken by our predecessors in the Association to make
ceptable. Women are paid less than men, have less opimprovements. In this message, I will share a brief lookportunity than men and advance at slower rates than
back in time about conditions and actions, and update
men.
you on a number of current initiatives to advance our ef• More than 50% of women experienced or observed
forts to promote diversity and ensure full participation
some form of gender discrimination involving either the
and opportunity in the profession.
spoken word or demeaning treatment; in some cases,
this involved unwanted physical contact.
The call to welcome women to the legal profession
• Women in the profession are younger than men,
was made in 1887 by Governor and Association Presimany with children under the age of six. Child care isdent David B. Hill. (Yes, he served in both positions at
sues have a significant impact on women’s ability to adthe same time. He also signed the bill clarifying that
vance and interact in the profession.
women were eligible for admission to practice.) The second statement comes from a survey conducted 62 years
The House unanimously adopted the recommendalater and published in our Bar Bulletin. In addition to
tions of the committee to develop resources to assist in
finding that the number of women had grown from 1 or
the adoption of fair and equitable policies for members
2 to almost 2%, that 1949 research also showed that less
of the profession and to ensure that our Association prothan 10% of attorneys in New York were age 33 or
cedures and programs provide opportunity for particiyounger.
pation. While the committee, by its mission, appropriately focused on gender issues, including the increasing
I added the third quotation to bring us to some of
numbers of young attorneys, I was pleased when the
today’s thinking. That was said by Anne Martindale,
House modified this resolution to speak more broadly
who, at the age of 87, received her degree this past May
of traditionally unrepresented attorneys. A critical recfrom my alma mater, Smith College. She had wanted to
go to law school—her family cut her college education
Lorraine Power Tharp can be reached at Whiteman
short and made sure that she married instead. Maybe
Osterman & Hanna, One Commerce Plaza, Albany New
law school is next for her?
York 12260, or by e-mail at lptharp@woh.com.

PRESIDENT’S
MESSAGE

History Question
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PRESIDENT’S MESSAGE
ommendation in the report was establishment of a task
force composed of members of the committee and other
committees and sections to work for implementation of
its proposals for action. I have named as co-chairs of the
Task Force, M. Catherine Richardson, past president of
the Association, and Ms. Palumbo.
As an alumna of the committee and former chair of
its Subcommittee on Women in the Profession, I can attest to the value of this project. The committee noted
that these findings have implications for the profession,
and our actions to respond to these problems will serve
our interests as a whole. Angela Bradstreet, president of
the San Francisco Bar Association, observed, “Frequently mislabeled a ‘women’s’ issue, this glass ceiling
is, in fact, a fundamental business issue that impedes
the growth of law firms and legal departments.” Eliminating glass ceilings or other inequitable treatment
needs to be everyone’s mission.
Of concern, too, is the dearth of diversity on the
bench based on ethnicity, race, gender, and practice
background in some areas of the state, particularly outside New York City. As I announced at the House meeting, I have appointed a task force, with Margaret J. Gillis
of Albany as chair, to examine and make recommendations with respect to all levels of the judiciary and both
the appointment and election process.
The House also pursued action on a thoughtful report of the Special Committee on Student Loan Assistance in the Public Interest. This committee, appointed
by my predecessor, Steve Krane with Hank Greenberg
of Albany as chair, was charged with developing a plan

6

to assist new attorneys who are embarking on public
service careers by reducing their educational debt. As
approved by the House, the report urged each law
school to offer programs to help students seeking employment in public service and public interest law and
to work on student indebtedness. The report proposes
creation of a student loan repayment assistance pilot
program, to be developed in concert with The New York
Bar Foundation. A number of our younger delegates
rose to describe the plight in handling the increasing
cost of legal education in their public interest positions.
Others rightfully pointed out the struggles of those beginning in solo and small practices, particularly in upstate New York and certain areas in New York City. The
committee’s work and the House action advance our efforts to aid our younger colleagues in the public sector.
I also was pleased that the delegates expanded the discussion to cite the desire to address the needs of others
as they begin their careers. While beyond the purview of
the Special Committee, these also are issues that need to
be addressed.
The dialogue at the meeting illustrates the caring of
colleagues, the potential for further advancement in the
goal of full participation and opportunity in the profession, and the importance of our work together through
the Association to effect this progress. I recall the observations of past President Maryann Saccomando Freedman on overcoming inequities and injustices: “[W]e
have come a long way in 36 years, but from my vantage
point, I also know that there is still a long way to go. I
have great faith that we will get there. I have that faith
because I have great faith in lawyers.”
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Government Audits Probe
Potential Fraud and Abuse
By Physicians and Health Facilities
BY ROBERT WILD, PATRICK FORMATO, MICHAEL SCHOPPMANN AND RICHARD J. WEISS
STEVEN J. CHANANIE, NORA A. COLANGELO, LOURDES M. MARTINEZ

A

n ever-growing number of government agencies
are subjecting all health care providers to regulation, and tremendous resources are being directed into investigating alleged fraud and abuse in the
health care system.
Aggressive civil audits and criminal investigations of
physicians are becoming commonplace, and both federal and state investigative agencies have targeted
physicians for special attention. Every U.S. attorney’s
office in the nation now has a health care unit. The number of agents from the New York State Department of
Health (DOH) and Human Services’ Office of Inspector
General (OIG) who focus on health care fraud and abuse
has increased dramatically.
In New York, the Medicaid Fraud Control Unit of the
state attorney general’s office is one of the top Medicaid
fraud units in the nation, and has been a model for such
units in other states.
This article addresses the government’s weapon of
choice in combating fraud and abuse—the False Claims
Act—as well as other laws in the government’s arsenal,
including anti-kickback statutes and physician self-referral laws. It also provides information on disclosing
overpayments received from the government and private insurers and discusses the benefits of implementing a compliance program to avoid and detect fraudulent behavior.

POTENTIAL LIABILITIES FOR DOCUMENTATION,
CODING AND BILLING DEFICIENCIES
Although dating back to the U.S. Civil War, the False
Claims Act (FCA)1 remains the government’s primary
vehicle for imposing civil or criminal liability upon any
person or entity deemed to have defrauded the federal
government. The FCA has evolved as changes made by
Congress in 1986 shifted the Department of Justice’s
prior focus from the aerospace and defense industries to
the health care community. This redirection has altered
the course of health care more dramatically than any
prior legislation, regulation or government initiative.
8

Liability Under the FCA
To impose liability under the FCA upon a health care
practitioner, the federal government must prove2 at
least the following:
1. the defendant/practitioner must have presented,
or caused another person to have presented, a claim for
payment to the federal government;
2. the claim must have been false or fraudulent; and
3. the defendant/practitioner must have known that
the claim was false or fraudulent.
One of the most litigated aspects of the FCA is the definition of “false” as it relates to claims for health care
services. In most circumstances, each action the federal
government brings will generate its own definition (and
most likely strong disagreement) of “false” based on the
case’s unique facts and applicable regulations. Changes
in regulations over the course of treatment/claim submission and the interplay of the practitioner’s intent
may have a dramatic impact on how “false” is defined
for a particular matter.
In fact, the question of intent under the FCA remains
one of the most controversial aspects of the changes
This article is a condensed version of a chapter to be
included in the forthcoming Legal Manual for Physicians,
sponsored by the Health Law Section of the NYSBA and
edited by Robert Abrams, Abrams, Fensterman, Fensterman & Flowers, LLP, and Donald Moy, Medical Society
of the State of New York, to be published by the New
York State Bar Association and the Medical Society of the
State of New York.
The authors are: Patrick Formato, Abrams, Fensterman, Fensterman & Flowers, LLP, Lake Success, NY;
Michael Schoppmann, Kern, Augustine, Conroy &
Schoppmann, PC, Lake Success, NY; Richard J. Weiss,
Richard J. Weiss, PC, Garden City, NY; Robert Wild
was the coordinating author, with Steven J. Chananie,
Lourdes M. Martinez and Compliance Specialist Nora
A. Colangelo, all from Garfunkel, Wild & Travis, PC,
Great Neck, NY. Frank J. Serbaroli, Cadwalader, Wickersham & Taft, New York, NY, served as reviewer.
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Congress enacted in 1986. Health care counsel and the
courts have wrestled on a case-by-case basis with establishing a standard unique to health care fraud and abuse
actions. The federal government need not prove that a
health care practitioner specifically intended to defraud
the government by submitting a false claim (exclusive of
certain other provisions of the FCA, such as actions for
conspiracy to submit false claims, which still require
specific intent)—only that the physician knew about the
false claim.3 Under the FCA, “knowing” is defined in
terms of a person who “(1) has actual knowledge of the
information [and] (2) acts in deliberate ignorance of the
truth or falsity of the information; or (3) acts in reckless
disregard of the truth or falsity of the information.”4 The
Department of Justice considers the following factors
when determining whether a practitioner’s claims were
made knowingly or with deliberate ignorance or reckless disregard:
• notice to the provider;
• clarity of the rule or policy;
• pervasiveness and magnitude of the false claims;
• compliance plans and other steps to comply with
billing rules;
• past remedial efforts;
• guidance by the program agency or its agents;
• prior audits or notice to the provider of the same or
similar billing practices; and
• other information that bears on the provider’s state
of mind in submitting the false claims.5

Other Forms of Liability
In certain circumstances, other forms of liability may
arise as a result of submitting false claims, each with
unique elements and requirements of proof, as described below.
• False records The use of false records to support
false claims may expose the practitioner to additional liability under the FCA. However, the federal government must prove that the false record itself caused the
false claim at issue to be paid or approved.6
CASE STUDY: A Richmond County ophthalmologist
was accused of violating the FCA by creating new, false
medical records upon receiving a denial for payment
from Medicare. The new, false record was used to correct any deficiencies cited in the Medicare denial and
thereby directly procure approval for payment. After
pleading guilty to the charge as entered (and other related charges), the physician was ordered to serve 48
months in federal prison.

• False statements A practitioner who knowingly
and willfully makes a false statement, or falsely represents a material fact in an application for payment or in
a determination of rights to payment, or fails to disclose
or conceals facts known that affect the right to payment
Journal | July/August 2002

may face criminal liability with fines up to $25,000, imprisonment up to five years or both.7
• Conspiracy Conspiring to submit false claims can
be an additional form of liability if the federal government can prove five unique elements: (1) a claim was
made to the federal government; (2) the claim was false
or fraudulent; (3) the practitioner agreed to the submission of the false or fraudulent claim; (4) an act was committed in furtherance of the agreement; and (5) there
was a specific intent to defraud. 8
CASE STUDY: A Kings County physician agreed to
allow his name and Medicare practitioner number to be
used for the submission of claims to Medicare for physical therapy services that were never rendered, in exchange for an annual salary as the practice’s medical director. The physician is cooperating with the federal
authorities in both the criminal and civil actions
brought by the federal authorities against the owners of
the medical practice.

One of the most litigated aspects
of the FCA is the definition of
“false” as it relates to claims
for health care services.
• Mail fraud or wire fraud Under federal law, any
practitioner, or someone else acting on his or her behalf,
who uses the U.S. mails in carrying out a scheme to defraud may be charged with mail fraud.9 A practitioner
will be found guilty of this offense only if the following
facts are proved: (1) the practitioner knowingly and
willfully devised a scheme to defraud or to obtain
money or property by means of false pretenses, representations or promises; and (2) the practitioner used the
U.S. Postal Service by mailing, or by causing to be
mailed, some matter or thing for the purpose of executing the scheme to defraud. Similarly, any practitioner
who uses interstate telephone transmissions in carrying
out a scheme to defraud may be charged with the federal crime of wire fraud.10

Penalties
A practitioner who violates the FCA faces civil penalties of not less than $5,000 and not more than $10,000 for
each false claim submitted, plus three times the amount
of any damages the federal government has sustained.11
Practitioners guilty of mail fraud or wire fraud face the
potential imposition of fines equal to the greater of
$250,000 or twice the gross gain or loss from the offense
and imprisonment for up to five years.

9

The federal government may seek criminal penalties
for a variety of other actions, including but not limited
to providing false statements,12 obstructing a criminal
investigation of health care offenses13 and violations of
the health care offense provisions of the Health Insurance Portability and Accountability Act of 1996
(HIPAA).14

ANTI-KICKBACK LAWS
Federal
The federal anti-kickback law prohibits the following:
(a) The solicitation or receipt of any remuneration:
(1) in return for referring an individual for the furnishing or arranging for the furnishing of any item or service
payable by Medicare and/or Medicaid; or (2) in return
for purchasing, leasing, ordering, or arranging for or
recommending purchasing, leasing, or ordering any
good, facility, service, or item payable by Medicare
and/or Medicaid.
(b) The offering or paying of any remuneration to
any person to induce such person: (1) to refer an individual for the furnishing or arranging for the furnishing
of any item or service payable by Medicare and/or
Medicaid; or (2) to purchase, lease, order, or arrange for
or recommend purchasing, leasing, or ordering any
good, facility, service, or item payable by Medicare
and/or Medicaid.15
The statute defines “remuneration” broadly to encompass giving anything of value, including but not
limited to kickbacks, bribes or rebates. Remuneration
can be anything that is given to affect (1) a provider’s referral decision (e.g., if a medical practice rents space to a
clinical lab and charges the clinical lab in excess of fair
market value, such excess rental paid by the lab could
be deemed a kickback for referrals the medical practice
makes to the lab); or (2) a beneficiary’s choice to selfrefer (e.g., if a medical practice advertises that it provides free transportation to its patients, that action
could be deemed an inducement to Medicare beneficiaries to refer themselves to that practice).

Activities that Violate the Federal
Anti-kickback Law
Physicians should not engage in any practice that violates the anti-kickback law, including activities such as
• providing free services or items to, or accepting
such services or items from, another provider with
whom the physician has a referral relationship;
• paying or charging excessive amounts above or
below fair market value to another provider for the provision of equipment, space or personnel services; and
• entering into joint ventures with other providers or
facilities for which applicable safe harbors or exceptions
10

under the anti-kickback laws do not apply, or pursuant
to which benefits are conferred on one party in a manner that could be interpreted as an inducement to refer.
Examples of prohibited activities might include any of
the following: providing administrative services to a
hospital or other facility free of charge, accepting office
space for free or below fair market value to see private
patients from a facility, accepting interest-free loans
from a hospital, renting diagnostic equipment from another professional corporation for less than market
value or accepting free equipment, supplies or services
from a clinical laboratory that are not directly related to
the delivery of the lab’s services.
CASE STUDY: A Queens County physician, having emigrated to the United States from South Korea, habitually gave cash, gift certificates and expensive gifts to
physicians who referred patients to him. A corollary
federal investigation regarding one of the referring
physicians inadvertently captured the Queens County
physician giving a gift on videotape, and both physicians were arrested. After confirming the doctor’s assertions regarding gift-giving as a Korean cultural tradition, the federal authorities agreed to dismiss the
criminal charges. However, the physician was required
to disclose the names of all the referring physicians who
had received remuneration and to initiate a formal corporate integrity plan.

A referral made for a legitimate medical purpose may
still violate the statute if made with the additional intent
to pay for referrals or to receive a financial benefit by
making a referral. For example, in the criminal trial of a
physician who was paid a consultation fee whenever he
referred a patient to a cardiac diagnostic laboratory, the
court held that as long as one purpose of the fee was to induce referrals, the physician could be convicted, even
though he also provided legitimate cardiac testing interpretation and counseling to the patients whom he referred for laboratory services. The courts have not definitively resolved whether the illicit intent must be the
primary purpose of the referral or merely one of several
existing purposes.

Safe Harbors
Recognizing that many business relationships are
necessary and appropriate for providing quality care to
patients, the statute and regulations contain several
“safe harbors,” each of which has numerous and fairly
complex requirements. Merely because an arrangement
does not fit within a safe harbor does not mean that it
violates the statute. Rather, since the anti-kickback law
is a criminal statute, a violation requires proof beyond a
reasonable doubt that the parties had unlawful intent.
The safe harbors include but are not limited to:
• investment interests
• space rental
CONTINUED ON PAGE 12
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statute is set forth in the Social Services Law.18 The state
Education Law19 addresses professional misconduct.
• equipment rental
The state anti-kickback law provides that any “med• personal service and management contracts
ical assistance provider” who furnishes services under
• sale of a practitioner’s practice
Medicaid may not solicit or receive any payment or
• referral services
other consideration for the referral of services for which
• warranties
Medicaid payments are made. Any activity covered by
exemptions or safe harbors under the federal anti-kick• discounts that are properly disclosed and set forth
back laws and regulations are specifically exempted
in the claim for reimbursement
from the statute’s reach. Violation of the statute is a mis• payments made to bona fide employees
demeanor and subject to possible double damages.
• payment by a vendor of goods or services to a
However, if the provider obtains money in excess of
group purchasing organization
$7,500 from a violation of the statute, he or she may be
• waiver of beneficiary coinsurance and deductible
guilty of a class E felony, which could result in up to
amounts
four years in prison.20 Also, any practitioner who vio• practitioner recruitment
lates the state anti-kickback statute must be reported to
• obstetrical malpractice insurance subsidies
the National Practitioner Data Bank.
• investments in group practices
Professional misconduct is defined to include
• ambulatory surgical centers
“[d]irectly
or indirectly offering, giving, soliciting, or re• referral agreements for specialty services16
ceiving or agreeing to receive, any fee or other considerIf an arrangement complies with a safe harbor, then
ation to or from a third party for the referral of a patient
such an arrangement is presumptively deemed not to
or in connection with the performance of professional
violate the statute. The fact
services.”21 The state board
that a financial transaction
for professional medical condoes not fall within one of the
duct may impose various
The definition of “referral” is
safe harbors, however, does
penalties for such misconvery broad and includes actions
not render the transaction auduct, including censure and
tomatically illegal. The health
reprimand; suspension of lia physician may not typically
care provider who engaged
cense, wholly or partially;
in the transaction (and not the
consider as referrals.
limitation of the license to a
government) will have the
specified area or type of
burden of showing that the
practice; revocation of litransaction or remuneration was not a kickback or bribe
cense; annulment of license or registration; limitation on
knowingly received in exchange for a referral or purregistration or issuance of any further license; a fine not
chase.
to exceed $10,000 for each charge of misconduct; a requirement that a licensee pursue a course of education
Penalties
or training; and a requirement that a licensee perform
Violation of the anti-kickback law is a felony punishup to 500 hours of public service in a manner and at a
able by a $25,000 fine and up to five years’ imprisontime and place as the board directs.22
ment. Further, any person or entity that violates the
CONTINUED FROM PAGE 10

statute may be excluded from participation in Medicare
or Medicaid.17 Whether or not criminal penalties are imposed, practitioners who violate the statute face exclusion from the federal health care programs. Moreover,
any form of discipline imposed under a federal health
program must be reported to the National Practitioner
Data Bank and thereafter may be the basis of an inquiry
and potential discipline by each of a practitioner’s respective state licensing authorities.

State
The state of New York has wide-reaching anti-kickback and anti-referral laws and regulations which seek
to reduce, and potentially eliminate, fraud and abuse in
health care on a statewide level. The state anti-kickback
12

PHYSICIAN SELF-REFERRAL PROHIBITION:
THE STARK LAWS
Federal
The federal physician self-referral laws (more commonly called “Stark I” or “Stark II” after Congressman
Pete Stark who sponsored them) generally prohibit
physicians from referring patients to entities for the
provision of certain specified health services or items
(known as “designated health services,” listed
below), which are reimbursable by Medicare, if the
physicians or their immediate family members have a
financial relationship with such entities. Furthermore,
the law prohibits entities from receiving such referrals
by billing for any such items or services provided.23
Journal | July/August 2002

Prior to 1995, the law applied only to referrals to clinical
laboratories (“Stark I”). Amendments to the law (“Stark
II”) resulted in its expansion to include referrals for services provided in other settings.
For purposes of the Stark law, a financial relationship
is defined as a direct or indirect ownership/investment
interest or compensation arrangement.24 “Immediate
family members” include the following: spouse, birth or
adoptive child, sibling, stepparent, stepchild, stepbrother, stepsister, father-in-law, mother-in-law, son-inlaw, daughter-in-law, brother-in-law, sister-in-law,
grandparent, grandchild, grandparent’s spouse and
grandchild’s spouse.25 A referral is a request by a physician for an item or service for which payment may be
made under Medicare Part B including a request for a
consultation (including any tests or procedures ordered
or performed by the consulting physician or under the
supervision of the consulting physician). In addition,
“referral” includes the request or establishment of a
plan of care by a physician that includes the furnishing
of Designated Health Services with certain exceptions
for consultations by pathologists, diagnostic radiology
and radiation oncologists.26
The definition of “referral” is very broad and includes actions a physician may not typically consider as
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referrals. For example, an attending physician at a nursing home who orders physical therapy as part of a resident’s overall plan of care may not consider his or her
order a referral; however, if the physical therapy is reimbursable by Medicare Part B, then the physician has
made a referral for the purposes of Stark II.
Unlike the anti-kickback law—a criminal statute
under which violations are punishable by fines and imprisonment—no guilty mental state is required for a violation of the Stark laws; they are essentially strict liability provisions under which the very act of making a
prohibited referral is illegal, and the service rendered cannot be billed to Medicare. Thus, although both the antikickback and Stark laws are directed at the same problem of health care providers acting out of financial
self-interest, they have different requirements, and one
can violate Stark without violating the anti-kickback
law, or vice versa.
On January 4, 2001, the Centers for Medicare and
Medicaid Services (CMS),27 in the first of two phases, issued final regulations governing the physician self-referral law. The Phase One regulations became effective
January 4, 2002, and address the self-referral prohibitions and exceptions thereto. Phase Two will address,
among other things, the reporting requirements, owner-

13

ship relationship exceptions and the application of the
law to Medicaid.

Designated Health Services
The designated health services (DHS) under the
Stark law are
• clinical laboratory services;
• physical therapy services;
• occupational therapy services;
• speech-language pathology services;
• radiology services, including MRI, computerized
axial tomography (CAT) scans and ultrasound services;
• radiation therapy services and supplies;
• durable medical equipment and supplies;
• parenteral and enteral nutrients, equipment and
supplies;
• prosthetics, orthotics and prosthetic devices and
supplies;
• home health services;
• outpatient prescription drugs; and
• inpatient and outpatient hospital services.28

Exceptions
Stark II provides several exceptions for certain financial arrangements, which can be categorized as follows:
(1) exceptions applicable to ownership interests and
compensation arrangements; (2) exceptions applicable
only to compensation arrangements; and (3) exceptions
applicable only to ownership interests.
The exceptions applicable to ownership interests and
compensation arrangements are
• physician services;
• in-office ancillary services;
• services furnished by an organization (or its contractors or subcontractors) to enrollees;
• clinical laboratory services furnished in an ambulatory surgical center or end-stage renal disease (ESRD)
facility or by a hospice if payment for the service is included in a preset rate;
• services performed by an academic medical center;
• implants in an ambulatory surgical center;
• erythropoietin (EPO) and other dialysis-related
outpatient prescription drugs furnished in or by an
ESRD facility;
• preventive screening tests, immunizations and vaccines; and
• eyeglasses and contact lenses following cataract
surgery.29
The exceptions applicable only to compensation
arrangements are
• rental of office space;
• rental of equipment;
• bona fide employment relationship;
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• personal service arrangements;
• physician recruitment;
• isolated transactions;
• arrangements with hospitals;
• group practice arrangements with a hospital;
• payments by a physician;
• nonmonetary compensation up to a monetary
equivalent of $300 per year;
• fair-market-value compensation;
• medical staff incidental benefits;
• risk-sharing arrangements;
• compliance training; and
• indirect compensation arrangements.30
The exceptions applicable only to ownership interests are publicly traded securities, mutual funds and an
ownership or investment interest in specified entities.31
All the above exceptions include specific criteria that
must be met. Many of the exceptions require written,
signed agreements between the parties which set the
terms of the arrangement in advance, are consistent
with fair market value and do not take into account the
volume or value of any referrals or other business generated between the parties. Unlike the federal anti-kickback law, which allows for the possibility of other exceptions not listed in the statute, arrangements subject
to Stark II must fall squarely within one of the above exceptions to avoid violating the statute.
The Stark law is implicated whenever a physician has
a financial relationship of any kind with an entity to
which the physician refers Medicare business. For example, if a clinical laboratory leases space in a physician’s office for a drawing station, the lease constitutes a
“compensation arrangement,” and the physician cannot
refer Medicare or Medicaid testing to the laboratory unless the requirements of one of the exceptions described
above are met. Similarly, a compensation arrangement
will exist if a physician leases equipment from a laboratory. Again, the physician cannot refer Medicare or
Medicaid testing to the laboratory unless the requirements of an exception are met. Transactions often referred to as “table time” deals, in which group practices
lease either mobile or free-standing facilities (e.g., MRI
or CT offices) on an intermittent or as-needed basis, are
not permitted under Stark II. These arrangements no
longer meet the requirements of the in-office ancillary
service exception.

Penalties
Although Stark II is not a criminal statute, it does
carry severe penalties. Violations of Stark II can result in
exclusion from Medicare and Medicaid and civil monetary penalties of up to $15,000 for each bill presented for
a designated health service in violation of the statute, as
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plicable Medicare CPT/HCPCS code. Various invasive
procedures, as well as nuclear medicine procedures, are
expressly excluded from the federal DHS list. The state
State
regulations provide a broader definition of these serSimilar in many respects to its federal counterpart,
vices. For example, the state law defines X-ray or imagthe state Stark law33 restricts health care practitioners
ing services as “diagnostic imaging techniques,” which
from making referrals for certain designated health serinclude the following: conventional X-ray or radiology,
vices to entities with which they have a financial relafluoroscopy, digital radiography, computed tomogrationship. On December 26, 2001, the DOH issued final
phy, magnetic resonance imaging, nuclear imaging, ulregulations regarding the
trasonography and angiogstate Stark law in an attempt
raphy.35 Certain of these
to “bring State regulation into
eight diagnostic services are
Although federal laws oblige
compliance with Federal
not included in the federal
providers to report and return
rules”34 in this area. Certain
law.36
material differences remain,
Generally, the federal law
overpayments, they don’t provide
however, which can lead to
contains exceptions that do
some uncertainty or quesa specific time frame for doing so. not appear in the state countions when structuring relaterpart. These include,
tionships among health care
among others, exceptions for
providers. Some of the more important differences that
services provided by academic medical centers, nonremain between the state and federal laws include difmonetary compensation with a monetary equivalent up
ferent definitions of which practitioners and payers are
to $300, fair-market-value compensation arrangements,
covered, what constitutes a designated health service
incidental medical staff benefits provided by a hospital
and exceptions to the law.
to its medical staff, compliance training provided by a
The federal law prohibits certain referrals by physihospital to a physician and indirect compensation
cians, which is defined to include doctors of medicine or
agreements. In addition, as a result of changes in the
osteopathy legally authorized to practice medicine and
federal Phase One regulations, certain of the federal exsurgery, doctors of dental surgery or dental medicine,
ceptions are now narrower than their state counterparts.
doctors of podiatric medicine, doctors of optometry and
VOLUNTARY REFUNDS
chiropractors. The state law, on the other hand, prohibits referrals by practitioners, which encompasses all
Medicare Overpayments
individuals covered by the federal prohibition but also
Under federal laws and regulations, once a physician
includes nurses, midwives, physician’s assistants or
practice determines that it has received an overpayment
special assistants and physical therapists.
of Medicare funds, the amount so determined is a debt
The federal law covers only those referrals for which
owed to the U.S. government. Generally, a physician
the services will be reimbursed by Medicare or Medicpractice will disclose information to the government reaid. The state law is far more expansive and covers all
garding overpayments received in accordance with one
referrals of DHS, regardless of payer class. Thus, not
of the following scenarios:
only are Medicare and Medicaid included but all private
• If an overpayment or error has occurred that does
insurance and managed care plans as well as self-pay
not involve a violation of the law, the physician practice
patients. In addition, the state law provides private inshould report and refund the overpayment to the carsurance companies a right to sue, which does not exist
rier, as detailed below.
for private parties under the federal law.
• If the overpayment resulted from some practice
Although both the federal and state Stark laws limit
that potentially violated federal criminal, civil or administhe ability to refer DHS, the federal law generally (but
trative laws, the physician practice should follow the
not in all instances) includes a more expansive list of
OIG’s provider self-disclosure protocols, which are disprohibited DHS. The state DHS include only the followcussed below.
ing: clinical laboratory services, pharmacy services, radiation therapy services or X-ray or imaging services.
Overpayments that Do Not Violate the Law
Effective December 8, 2002, physical therapy services
Examples of simple overpayments include payment
will also be included.
based on a charge that exceeds the reasonable charge;
In addition, the federal and state laws define DHS
duplicate processing of charges/claims; payment on a
differently. The federal law defines certain categories of
nonassigned claim; payment for noncovered items and
DHS (such as X-ray and imaging services) by the apservices, including medically unnecessary services; inwell as an assessment of not more than three times the
amount claimed for each item or service.32
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correct application of the deductible or coinsurance;
payment for items or services rendered during a period
of nonentitlement; primary payment for items or services for which another entity is the primary payer; and
payment for items or services rendered after the beneficiary’s date of death.
Although federal laws oblige providers to report and
return overpayments, they don’t provide a specific time
frame for doing so. However, federal statutes make it a
crime for a provider to conceal or fail to disclose events
affecting the right to receive payment or benefits from a
federal health care program with an intent to fraudulently secure such benefit or payment. Thus, CMS has
stated that, in certain circumstances, a provider’s failure
to notify a carrier of an overpayment “within a reasonable period of time” is possibly indicative of criminal liability worthy of referral to the OIG for investigation.
As to what constitutes a reasonable time frame, CMS
has proposed a rule that would require providers who
discover they have received a Medicare overpayment to
report and return the overpayment to the appropriate
carrier within 60 days of identifying the overpayment.
When a health care provider discovers that it has received an overpayment from Empire Medicare Services
and when the overpayment does not imply any violation
of law, the provider must submit an overpayment refund form to the carrier.37 The form requires that all individual claims for which a refund is being made be
identified in detail. It also allows for a refund based on
“statistical sampling.” In such instances, however, the
methodology and formula used to determine the
amount of overpayment must be explained. If the health
care provider is subject to a corporate integrity agreement, it must so indicate on the overpayment refund
form.
GHI Medicare does not require a similar form to accompany refunds of overpayments. Refunds to GHI
Medicare should include a copy of the remittance, a
copy of the claim and a cover letter and should be submitted to GHI Medicare, P.O. Box 2870, New York, NY
10116-2870, Attn: Accounting Department.
A carrier or intermediary must report to the OIG if an
unsolicited refund raises a “strong suspicion of fraud”
or if the provider is under “active investigation.”

Overpayments Resulting from Practices that
Potentially Violate the Law
Health care providers should follow the OIG’s selfdisclosure protocols when they have done an initial assessment and reasonably believe that some practice potentially violates federal criminal, civil or administrative
laws. Although the introduction to the self-disclosure
protocols states that providers have a “legal duty to en-
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sure the integrity of their dealings with these programs”
(referring to federally funded health care programs),
providers do not have a “legal duty” to follow these
protocols.
However, health care providers can benefit from selfdisclosure in the following ways: (1) possibility of minimizing the potential cost and disruption associated with
a full-scale audit and investigation; (2) opportunity to
negotiate a fair monetary settlement; and (3) opportunity to avoid exclusion from participating in federal
health care programs. On the other hand, self-disclosure
carries some risk insofar as the OIG makes no commitment as to how a disclosure will be resolved or what
benefit the disclosing provider will achieve by the voluntary disclosure. In other words, the OIG is not bound
by any of the disclosing provider’s findings, and it may
conclude that the matter warrants a referral to the Department of Justice.
The OIG’s disclosure process has several mandated
components. First, the provider must submit to OIG’s
assistant inspector general for investigative operations
an initial detailed description of the matter being disclosed. Second, the provider must undertake a comprehensive internal investigation to determine how the inappropriate practice was discovered. The investigative
report submitted to the OIG must fully describe the investigation and the corrective action instituted to prevent future abuses. Third, the health care provider must
submit a work plan to the OIG describing how it will
conduct a financial self-assessment to estimate the monetary impact of the disclosed practice on the federally
funded health care program. Finally, the provider must
submit a detailed report of the financial investigation.
Once the OIG receives the self-disclosure documents,
it will begin its verification process. The breadth of its
review depends upon “the quality and thoroughness of
the internal investigative and self-assessment reports.”38
The OIG will consider any lack of cooperation by the
disclosing provider an aggravating factor when determining the final resolution of the matter, and any new
issue identified during a self-disclosure review will be
treated as a separate matter outside the voluntary disclosure protocol.

Medicaid Overpayments
Physicians must report Medicaid overpayments to
the DOH. Under the DOH’s rules and regulations, an
“unacceptable practice” is conduct that constitutes
fraud or abuse. It includes, among other things, a failure
to disclose, which is defined as “having knowledge of
any event affecting the right to payment of any person
and concealing or failing to disclose the event with the
intention that a payment be made when not authorized
or in a greater amount than due.”39
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Engaging in an unacceptable practice, as defined
above, may subject a health care provider to (1) exclusion from the Medicaid program for a reasonable time;
(2) censure; (3) conditional or limited participation in
the program, such as requiring pre-audit or prior authorization of claims for all medical care, services or supplies; and (4) repayment of overpayments. However,
once the DOH determines that a physician has engaged
in an unacceptable practice, its authority to impose
sanctions is discretionary. The regulations40 require the
DOH to consider the following: (1) the number and nature of the violations; (2) the nature and extent of any
adverse impact; (3) the amount of damages to the program; (4) any mitigating circumstances; (5) other facts
related to the nature and seriousness of the violations;
and (6) the previous record of the person under the
Medicare and Medicaid programs.

Private Insurer Overpayments
Physician practices must disclose overpayments to
private insurers. Several criminal statutes, both federal
and state, may apply to situations in which health care
providers fail to make such disclosures. For example:
• Theft or embezzlement in connection with
health care To knowingly embezzle, steal, convert or
intentionally misapply any of the monies, funds, securities, premiums, credits, property or other assets of a
health care benefit program is a federal crime. Penalties
include fines and/or imprisonment of up to ten years.41
• Health care fraud To knowingly and willfully execute, or attempt to execute, a scheme either to defraud a
health care benefits program or to obtain, by means of
false representations or pretenses, any money or property owned or controlled by a health care benefits program is a crime. Penalties include fines and 10 years in
prison, 20 years in prison if the violation results in serious bodily injury and life imprisonment if the violation
results in someone’s death.42
• Insurance fraud To submit a claim to an insurer for
payment with the intent to defraud the insurer, knowing that the claim either contains materially false information or conceals information concerning a material
fact, is a crime under New York State law. Penalties can
range from six months to 25 years in jail.43
• Larceny prosecutions Under New York State law,
a person commits larceny when, with intent to deprive
another of property or to appropriate the same to himself or to a third person, a person wrongfully takes, obtains or withholds such property from an owner
thereof.44 A wrongful taking, obtaining or withholding of
another’s property includes an acquisition of lost property, which is defined as when a person “exercises control over property of another which he knows to have
been lost or mislaid or to have been delivered under a mis-
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take as to the identity of the recipient or to the nature or
amount of the property, without taking reasonable measures
to return such property to the owner.”45 The value of the
property will determine the class of crime. Penalties can
range from fines and short-term imprisonment up to 25
years in jail.

COMPLIANCE PROGRAMS
As part of its initiative to combat health care fraud
and abuse, the OIG has issued compliance guidance for
several sectors of the health care industry, including
hospitals, home health agencies, clinical laboratories,
medical billing companies, durable medical equipment
companies, hospices and nursing facilities. The latest set
of compliance program guidelines focuses on individual and small physician practices. In keeping with the
recommendations in its other guidelines, the OIG suggests that effective compliance programs for physician
practices contain the following seven components:
(1) internal monitoring and auditing; (2) implementation of compliance and practice standards; (3) designation of a compliance officer or contact; (4) training and
education; (5) appropriate responses to and corrective
action regarding detected offenses; (6) open lines of
communication; and (7) enforcement of disciplinary
standards through well-publicized guidelines.
A compliance program should not only prevent improper conduct, whether intentional or not, from occurring, but also detect and prevent patterns of improper conduct or the appearance of such improper
patterns from developing. At the very least, a compliance program must educate all personnel concerning applicable laws, rules and regulations, detect problematic
practices and react to violations, and it must do so in a
manner that will satisfy the concerns and requirements
of governmental guidelines for effective compliance
programs.
The most important issues for a physician practice’s
compliance program involve documentation, coding
and billing, including billing procedures; the use and
design of charge tickets; credit balances; the use of uniform provider identification numbers (UPINs); “incident to” billing; professional courtesy practices; tracking of Medicare bulletins; and waiver of copayment
practices. In addition, a compliance program should address the physician practice’s compliance with the antikickback and Stark laws, focusing on the practice’s relationship with other health care providers, its referral
and related business practices and its existing or proposed contractual agreements.
Implementing a compliance program is purely voluntary, but doing so has certain benefits. Although the
existence of a compliance program is no guarantee that
the government will not investigate or find a physician
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practice or its employees liable for some violation, having such a program can significantly reduce potential
exposure. For example, federal and state regulators
have broad discretion in determining—especially in
overpayment situations—whether to assess penalties or,
ultimately, to exclude a provider from participation in
entitlement programs. A physician practice with an active compliance program is in a much better position to
argue against the imposition of these discretionary fines
and penalties. In addition, if government agents do
begin investigating, the existence of a compliance program will go a long way toward reducing the extent of
their investigation. The program demonstrates not only
the physician practice’s good faith but, more importantly, that it took affirmative steps to comply with the
law. This showing can then help convince the government that the violation is an aberration, as opposed to a
routine and ongoing business practice. It may also reduce the scope of an investigation, allowing the government to rely to some extent on the compliance audits
and reviews.
In short, the existence of an effective compliance plan
provides evidence that any improper behavior uncovered was inadvertent and unintentional. As such, the existence of such a plan is a significant factor to be considered in ascertaining whether a physician practice has
made reasonable efforts to avoid and detect fraudulent
behavior. Such a finding is relevant when determining
the level of sanctions, penalties and exclusions that the
government will seek to impose on the health care
provider. Indeed, as more and more providers implement compliance programs, the physician practice without a program will find it increasingly difficult to assert
that it is taking all reasonable steps to obey the law.
1.

31 U.S.C. §§ 3729–3733.

2.

The government must meet its burden of proof by a preponderance of the evidence for all elements, including
damages. 31 U.S.C. § 3731(c).

3.

31 U.S.C. § 3729(b); see Willens, U.S.C. Commentary, 31
U.S.C. § 3729(b).

4.

31 U.S.C. § 3729(b).

5.

Memorandum from Eric H. Holder, Jr., Deputy Attorney
General, to All United States Attorneys, All First Assistant United States Attorneys, All Civil Health Care Fraud
Coordinators in the Offices of United States Attorneys,
and All Trial Attorneys in the Civil Division Commercial
Litigation Section, Guidance on the Use of the False
Claims Act in Civil Health Care Matters (dated June 3,
1998) available at <http:www.//usdoj.gov/04foia/
readingrooms/chcm.htm>.

6.

31 U.S.C. § 3729(a)(2); see Willens, U.S.C. Commentary, 31
U.S.C. § 3729(a)(1), (2).

7.

42 U.S.C. § 1320a-7b(a).

8.

31 U.S.C. § 3729(a)(3).
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18 U.S.C. § 1341.

10. 18 U.S.C. § 1343.
11. See Willens, U.S.C. Commentary, 31 U.S.C. § 3729 (penalties).
12. 42 U.S.C. § 1320a-7b(a).
13. 18 U.S.C. § 1518.
14. 18 U.S.C. §§ 669, 1035, 1347, 1518.
15. 42 U.S.C. § 1320a-7b(b).
16. 42 C.F.R. § 1001.952.
17. 42 U.S.C. § 1320a-7b(b).
18. See N.Y. Social Services Law § 366-d (SSL).
19. See N.Y. Education Law § 6530 (“Educ. Law”).
20. See SSL § 366-d; N.Y. Penal Law § 70.00.
21. Educ. Law § 6530(18).
22. N.Y. Public Health Law § 230-a (“Pub. Health Law”).
23. 42 C.F.R. §§ 411.350(a), 411.353(b).
24. 42 C.F.R. § 411.354(a)(1)(i)–(ii).
25. 42 C.F.R. § 411.351.
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28. 42 C.F.R. § 411.351.
29. 42 C.F.R. § 411.355.
30. 42 C.F.R. § 411.357.
31. 42 C.F.R. § 411.356.
32. 42 U.S.C. § 1395nn(g)(3).
33. Pub. Health Law § 238.
34. 2001-52 N.Y. St. Reg. 7 (Dec. 26, 2001).
35. 10 N.Y.C.R.R. § 34-1.2.
36. See 42 C.F.R. § 411.351.
37. Empire Medicare Services’ Overpayment Refund
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99-5 and is available through its Web site at
<www.empiremedicare.com>.
38. Publication of the OIG’s Provider Self-Disclosure Protocol, 63 Fed. Reg. 58,399.
39. N.Y. Comp. Codes, R. & Regs. tit. 18, § 515.2(b)(3)
(N.Y.C.R.R.).
40. 18 N.Y.C.R.R. § 515.4.
41. 18 U.S.C. § 669.
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A Review of Uninsured Motorist
And Supplementary Uninsured
Motorist Cases Decided in 2001
BY JONATHAN A. DACHS

A

s eight previous articles on this topic attest,1 the
area of uninsured (UM) and underinsured motorist (UIM) insurance law is ever-changing and
the subject of a great deal of litigation. Indeed, one
Supreme Court justice assigned specifically to handle
UM and UIM cases recently noted that “as anyone familiar with the uninsured area of the law is acutely
aware, things are not always what they appear on their
face.”2

GENERAL ISSUES
Conflicts of Law
Where there is a conflict of law relating to an insurance policy, the conflict must be resolved by application
of the conflict of law rules relevant to contracts.3 The
courts apply the “center of gravity” or “grouping of
contacts” inquiry, and consider such significant contacts
as the place of contracting, the place of negotiation and
performance, the location of the subject matter of the
contract, and the domicile or place of business of the
contracting parties.4 Thus, where the offending vehicle
was driven by a Rhode Island resident, with a Rhode Island driver’s license, and a car registered in Rhode Island was insured by a Rhode Island insurer through a
policy issued in Rhode Island, which provided for application of Rhode Island law, and New York was
merely the situs of the accident and the domicile of the
other parties to the accident, the law of Rhode Island
was held to govern the propriety of the insurer’s notice
of cancellation where that law (requiring a minimum of
10 days’ notice for a cancellation based upon nonpayment of premiums) conflicted with New York’s law (requiring a minimum of 15 days’ notice).5

Self-Insurance
In Gallagher Bassett Services, Inc. v. Makerevich,6 the
court held that a self-insured automobile rental company is obligated to provide primary UM coverage to
the renters/lessees of its vehicles.
In Elrac, Inc. v. Ward,7 the Court of Appeals held that
a rental car company is subject to the minimum liability
insurance requirements even though it is self-insured
20

and, therefore, may not seek indemnification from the
renter for any injuries caused to third parties by the use
of the rental car, where the damage falls below the minimum insurance the rental company is required to provide under N.Y. Vehicle and Traffic Law § 370(1) (VTL).8

“Use or Operation”/Accidents
The UM/supplementary uninsured motorists (SUM)
endorsements provide for benefits to “insured persons”
who sustain injury caused by “accidents” “arising out of
the ownership, maintenance or use” of an uninsured
motor vehicle.
In Progressive Northwestern Ins. Co. v. Van Dina,9
claimant was in a parking lot, placing packages into the
trunk of her car, when an unidentified vehicle drove
past and its driver reached out and grabbed her purse.
Claimant was pulled alongside the accelerating vehicle
and eventually thrown to the ground and injured. The
court held that claimant’s injuries were the result of an
intentional act and not the result of an accident. It denied the claim for uninsured motorist benefits and permanently stayed the arbitration demanded by claimant.
In Cohn v. Nationwide Mutual Ins. Co.,10 the defendants
were passengers in a taxicab owned by defendant taxi
company and insured by American Transit Insurance
Co. The plaintiff was allegedly injured while riding a bicycle when the defendants opened the taxi door directly
into her path and struck her. The Second Department
JONATHAN A. DACHS, a member of the
firm of Shayne, Dachs, Stanisci,
Corker & Sauer in Mineola is the author of “Uninsured and Underinsured
Motorist Protection” 4 New York Insurance Law, Chapter 51 (Matthew Bender
& Co., Inc.), and of a chapter on
UM/UIM and SUM (Pre- and PostRegulation 35-D), in Weitz on Automobile Litigation: The No-Fault Handbook (New York State
Trial Lawyers Institute). He is a graduate of Columbia
University and received his J.D. degree from New York
University Law School.
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upheld the lower court’s order that American Transit
was not required to defend the passengers in connection
with the plaintiff’s personal injury action, but held that
plaintiff’s cross-motion for a declaration that American
Transit was required to provide liability insurance to its
insureds pursuant to VTL § 388 for any injuries caused
by the taxi as a result of its use by passengers should
have been granted. “The passengers’ act of opening the
taxicab door in order to exit the vehicle constitutes ‘use
and operation’ of a vehicle pursuant to Vehicle and Traffic Law § 388.”

Timely Notice of Claim
UM, UIM and SUM endorsements require the
claimant, as a condition precedent to the right to apply
for benefits, to give timely notice to the insurer of an intention to make a claim. Although the new mandatory
UM endorsement requires such notice to be given
“within ninety days or as soon as practicable,” Regulation 35-D’s SUM endorsement requires simply that notice be given “as soon as practicable.” A failure to satisfy
the notice requirement vitiates the policy and the insurer need not demonstrate any prejudice before it can
assert the defense of noncompliance with the notice provisions. The interpretation of the phrase “as soon as
practicable” was a hot topic in 2001.
In Travelers Indemnity Co. v. Worthy,11 the court reiterated the well-established rule that where the policy requires the claimant/insured to give notice of claim to
the SUM insurer “as soon as practicable,” that notice
must be given “within a reasonable time under all the
circumstances.” Where there is a substantial delay in
giving such notice, the claimant/insured is obliged to
demonstrate that he or she “acted with ‘due diligence’
in ascertaining the insurance status of the vehicle involved in the collision.”12
Following the Court of Appeals’ 1999 decision in
Metropolitan Property & Casualty Ins. Co. v. Mancuso,13
which held that in the context of an underinsured motorist claim, the phrase “as soon as practicable” means
“with reasonable promptness after the insured knew or
should have known that the tortfeasor was underinsured,” several courts have addressed the issue of
timely notice. In Allstate Ins. Co. v. Earl,14 and Continental Ins. Co. v. Boyar,15 the courts reiterated this standard.
In New York Central Mutual Fire Ins. Co. v. Moore,16 the
court held that a 42-month delay in giving notice was
unreasonable because claimant failed to meet her burden of establishing a reasonable excuse for the delay, the
nature and extent of the injury did not change, she did
not demonstrate due diligence in determining the insurance status of the tortfeasor, she was aware of the identity of the tortfeasor, and she was represented by counsel during most of the 42-month delay.
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In Nationwide Ins. Co. v. Bellreng,17 the court held that
the insured provided notice of an SUM claim “as soon
as practicable” where his initial X-rays were “unremarkable” and he did not learn until five months later
that he sustained a torn rotator cuff. Written notice was
provided 17 days after receipt of a report indicating that
the injury was “more significant than originally determined.”
In Eagle Ins. Co. v. Garcia,18 claimants proffered as an
excuse for their late notice of claim that they were misled by the insurance code in the police accident report,
which indicated a different insurer as their carrier. The
court rejected that excuse, noting, “An insured’s ignorance of his or her insurance carrier constitutes gross
negligence and is not a valid excuse for the failure to
provide the carrier with timely notice.”
In Allstate Ins. Co. v. Earl19 and Metropolitan Property &
Casualty v. Pacheco,20 the courts noted that the fact that
the SUM carrier had potential knowledge of the SUM
claim because it was the claimant’s no-fault carrier, does
not alter the fact that the claimant failed to provide
timely written notice of an SUM claim. Actual notice of
the accident by other means does not vitiate the requirement that the claimant provide timely notice. The
fact that the petitioner insurer may have received some
notice of the accident through the claimant’s no-fault
claim “does not vitiate the breach of a policy requirement” for timely notice of an SUM claim.21
In Hazen v. Otsego Mutual Fire Ins. Co.,22 the injured
party effectively “saved the day” by giving the liability
insurer notice of the accident when the insured had
failed to do so. Even though the notice by the injured
party was itself untimely, because the insurer’s disclaimer was premised upon the insured’s failure to give
notice of the accident and made no reference to the injured party’s late notice, the court held that the disclaimer was invalid as against the injured party, who
was then entitled to summary judgment in her direct action against the insurer to recover on the judgment she
obtained by default against the insured.23
In Bennion v. Allstate Ins. Co.,24 the court reiterated the
rule that notice to an insurance broker does not demonstrate notice to the insurer because a broker is deemed
to be the agent of the insured, and not of the insurer. The
court further noted that to establish that a broker was
acting as the insurer’s agent, “there must be evidence of
some action on the insurer’s part, or facts from which a
general authority to represent the insurer may be inferred.” In that case, plaintiff submitted evidence that
Allstate had informed its insured that he should “[c]ontact [his] agent, broker or producer of record if [he had]
any questions about [his] insurance coverage,” thereby
raising a triable issue of fact as to whether Allstate held
the broker out as its agent.
21

Finally, the notice letter to the insurer should be specific and definite. In Metropolitan Property & Casualty v.
Pacheco,25 claimant’s attorney sent the SUM carrier a letter stating, “‘Since the vehicle which struck your insured’s vehicle may have carried no liability insurance
at the time of the accident, we hereby make claim under
the uninsured provisions of your insured’s policy and
make claim for any underinsured coverage that may
exist.’” The court held that the letter did not serve as a
Notice of Claim because
it merely indicated a potential claim for underinsurance
benefits, a potential which in theory exists in most automobile accidents. . . . The letter . . . clearly indicates
that [claimant’s counsel] has not yet determined the
amount of the tort feasor’s liability insurance, nor is
there any indication in the . . . papers as to the extent of
[claimant’s] injuries, or the time frame in which the seriousness of his injuries was discovered. . . . [The] letter
. . . gives the insurer no more information than it had
before it received the letter.26

Notice of Legal Action
In addition to the basic notice requirement, the UM
and SUM endorsements also require, as a condition
precedent to coverage, that the insured or his or her
legal representative “immediately” forward to the insurer a copy of the summons and complaint and/or
other legal papers served in connection with the underlying lawsuit against the tortfeasor.27
In Fisher v. Hanover Ins. Co.,28 a case involving liability insurance and the requirement in a liability policy to
immediately forward copies of the summons and complaint served upon the insured, the court held that although the insurer might have had notice of the accident and claim against the insured through settlement
discussions, neither those discussions nor a letter to the
insurer alleging that service had been made against
the insured was sufficient to cure the insured’s breach of
the policy provision requiring prompt forwarding of the
legal papers.
Several courts in 2001 noted, however, that the
breach of the Notice of Legal Action provision is one
that requires a timely notice of disclaimer. If the insurer’s disclaimer is untimely, it will be precluded from
relying upon the claimant’s failure to provide Notice of
Legal Action to deny a claim.29
NOTE: In a decision handed down April 30, 2002, in
Brandon v. Nationwide Mutual Ins. Co.,30 the Court of Appeals held that an insurer intending to rely upon the
breach of the Notice of Legal Action condition of the
policy must demonstrate that it has been prejudiced by
that breach. This decision creates a new rule for Notice
of Legal Action cases which is in contradistinction to the
“no prejudice” rule applicable to other types of notice.
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Discovery
The UM and SUM endorsements also contain provisions requiring, upon request, a statement under oath,
examination under oath, physical examinations, authorizations and medical reports and records. The provision of each type of discovery, if requested, is a condition precedent to recovery.
In Allstate Ins. Co. v. Miles,31 the court held that because the petitioner had ample time before the commencement of the proceeding within which to seek discovery of the respondent insured as provided for in the
insurance policy, and unjustifiably failed to utilize that
opportunity, the insurer had waived the right to the discovery it sought.
On the other hand, in Lancer Ins. Co. v. Berman,32 Allstate Ins. Co. v. Moya,33 and State Farm Mutual Automobile
Ins. Co. v. Johnson,34 the courts allowed the SUM carrier
to proceed with the discovery it sought under the policy,
i.e., medical authorizations, discovery of medical
records and reports, depositions and physical examinations in aid of arbitration.

Petitions to Stay Arbitration
Venue Effective August 16, 2000, the venue rules of
N.Y. Civil Practice Law & Rules 7502 were substantially
changed.35
In Allstate Ins. Co. v. Timmer,36 and hundreds of similar decisions issued by the Supreme Court in Nassau
County in cases where the venue of a petition to stay arbitration was brought in Nassau County, after the
amendment to CPLR 7502, solely because the petitioner
did business there, but the claimant/respondent did not
reside there, the court denied the petition and granted
judgment in favor of the respondents, dismissing the
petition “without prejudice to the filing of a new petition in a proper county” within 20 days after entry of the
order. The court noted the exceedingly large volume of
such petitions filed in Nassau County and the severe
drain that such cases had put on the court’s resources.
The court also noted that 85% to 90% of the respondents
in these cases did not reside in Nassau County. The
court took offense at the petitioners’ attempts to ignore
and/or circumvent the provisions of the new statute,
and rejected the insurer’s reliance upon the venue provisions of CPLR 509. Finally, the court even threatened
to impose sanctions if the insurers’ practice of bringing
petitions in an improper venue continued.
However, in Travelers Indemnity Co. of Illinois v.
Uchenna Nnamani,37 the Appellate Division, Second Department, reversed a similar (actually verbatim) order,
noting that “CPLR 509 and 510 authorize a court to
change venue only upon motion or consent. [A] court
may not sua sponte transfer venue.” The court further
stated that the CPLR Article 5 procedures for changing
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change, the proceeding will be assigned to a “non-resivenue are applicable to proceedings to stay arbitration
dent uninsured” calendar to be considered when all
under CPLR 7502, and that consequently, “in the abproperly venued cases have been disposed of.40
sence of a motion or consent, the court had no authority
to sua sponte change venue. It could not, in effect, do so
Timeliness CPLR 7503(c) provides, in pertinent part,
by dismissing the petition without prejudice to refiling
that “[a]n application to stay arbitration must be made
in the proper county.” Finally, the court added that
by the party served within twenty days after service
CPLR 7502(a)(i) is a venue provision, which does not afupon him of the notice [of intention to arbitrate] or defect the jurisdiction of the court. Therefore, there was no
mand [for arbitration], or he shall be so precluded.” It
jurisdictional basis for dismissal. The Supreme Court’s
well-established that the failure to make a timely appli“inherent power to control its calendar does not include
cation to stay arbitration will result in the denial of the
the authority to sua sponte dismiss an improperly
application as untimely and constitute a bar to judicial
venued proceeding.”38
intrusion into the arbitration
proceeding. One exception to
However, subsequently,
the 20-day rule is that where
in the remand of Travelers InSeveral courts in 2001
the application to stay is
demnity Co. v. Nnamani,39 the
based upon the ground that
noted that the breach of the
Supreme Court, interpreting
no agreement to arbitrate exthe Appellate Division’s deNotice
of
Legal
Action
provision
ists, it may be entertained
cision in that case, held that
even if made after the 20-day
it was not a mandate that the
is one that requires a
period has expired.41
Supreme Court accept and
timely
notice
of
disclaimer.
In Allstate Indemnity Co. v.
dispose of uninsured moFernandez,42 the court held
torist proceedings “without
that a claim that “the policy
reference to the venue.” The
was canceled two weeks prior to the accident for noncourt chastised those insurers and their attorneys who
payment of premiums ‘relates to whether certain condicontinued to utilize Nassau County for their petitions
tions of the contract have been complied with and not
where no valid basis for Nassau County venue existed,
whether the parties have agreed to arbitrate’ . . . and, as
even after CPLR 7502 was amended, and noted the
such is outside the scope of the exception to CPLR
court’s inherent power to control its calendars, which
7503(c)’s 20-day limitation period.”
includes “a right to dismiss without prejudice in order
to insure that the court’s judicial and clerical personnel
In Empire Ins. Co. v. Busse,43 the court held that the
not be diverted from properly venued matters.” Accontention that the claimant was not entitled to any uncordingly, the court listed and discussed its various opderinsured, as opposed to uninsured, benefits under the
tions for what it deemed improperly venued petitions:
policy and/or that the maximum amount of such bene(1) the imposition of sanctions for the “frivolous” and
fits was offset by the amounts received from the tortfea“completely without merit in law” institution of a nonsor’s insurer, related to whether certain conditions of
resident proceeding in Nassau County in cases where
the policy had been complied with and not whether the
respondents-insureds are required to resort to the proviparties agreed to arbitration, and, therefore, the 20-day
sions of CPLR 511 to obtain a change of venue; and
rule applied.
(2) the setting up of a special calendar procedure in
In Interboro Mutual Ins. Co. v. Devone,44 the Supreme
cases in which counsel for non-resident insureds elect
Court held that the issue of whether other vehicles were
not to resort to CPLR 511 to obtain a transfer of venue,
insured, and, thus, whether coverage exists under the
whereby “it will be assured that all matters properly
uninsured motorist coverage, was not subject to the 20venued in this Court will be disposed of before impropday rule; on the other hand, the issue of whether there
erly venued matters come on to be heard.” Finally, the
was physical contact with the offending vehicle incourt advised the “uninsured bar” as follows:
volves a condition precedent to coverage rather than the
non-existence of coverage, and was subject to the 20-day
All proceedings not already submitted in which venue
rule.
is improper and respondent has raised such issue [will
be submitted] . . . for determination and consideration
Filing and Service In past years, I have advised that
given to the imposition of sanctions in the event a transwhen the time to file a Petition to Stay Arbitration is
fer is directed. In those instances where respondent has
close to expiring, it is not advisable to use an Order to
not challenged the venue, the petitions will be adShow Cause instead of a Notice of Petition. This is bejourned by the court for a period of 30 days with leave
cause it has been held that the filing of an unsigned
granted to respondent-insured to seek a change of
Order to Show Cause is a nullity and does not effecvenue by cross-motion. In the event a respondent-intively commence a special proceeding; the requisite filsured declines the court’s invitation to seek such a
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ing does not actually take place until the Order to Show
Cause is signed by the judge and then filed, which may
be several days after the Order to Show Cause was first
presented and filed.45 In Grant v. Senkowski,46 the Court
of Appeals reaffirmed this rule and noted that a filing
sufficient to constitute commencement under CPLR 304
occurs when the Clerk receives the papers. Effective November 21, 2001, the commencement statutes were
amended to provide that a special proceeding, such as a
proceeding to stay arbitration, “is commenced by filing
a petition [only].”47
NOTE: The legislation amending CPLR 304, 306-a
and 306-b did not contain a corresponding amendment
to CPLR 203(c)(1). That section still provides, in effect,
that the statute of limitations is not tolled until the notice of petition or order to show cause is filed with the
petition.48
Burden of Proof An insurer seeking to stay arbitration of an uninsured motorist claim has the burden of
establishing that the offending vehicle was insured at
the time of the accident. Once a prima facie case of coverage is established, the burden shifts to the opposing
party to come forward with evidence to the contrary.49
Where the documents submitted by the parties raise
issues of fact regarding whether the offending vehicle
was uninsured and/or whether the alleged insurer of
the offending vehicle properly disclaimed coverage, a
hearing should be held at which the alleged insurer and
its insured should be joined as additional respondents.50
On the other hand, where the petitioner makes out a
prima facie case of insurance on the offending vehicle,
and no evidence is submitted to raise a triable question
on the issue of coverage, no hearing is required and the
petition should be granted.51
In GEICO v. McFarland52 and GEICO v. Williams-Staley,53 the courts reiterated the well-established rule that
the initial burden of proving that the alleged offending
vehicle was insured at the time of the accident may be
met by the submission of a copy of the police accident
report identifying the insurer of that vehicle. In
Williams-Staley, the court held that the petitioner did not
meet its burden of proof because the police report did
not identify the offending vehicle’s insurer but, rather,
simply indicated “N/A” for the insurance code. In Interboro Mutual Indemnity Ins. Co. v. McBride,54 the court
noted that the initial burden of proof of insurance could
also be met by the submission of DMV records.
In Lumbermen’s Mutual Casualty Co. v. Nespolini,55 the
court held that where the petitioner identified a number
of inconsistencies in respondent’s various descriptions
of the accident, an issue of fact was raised as to, inter alia,
whether or not another vehicle made contact with respondent’s motorcycle, and, thus, a framed issue hearing was required.
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In New York Central Mutual Fire Ins. Co. v. Rozenberg,56
the court held that a bald disclaimer merely creates an
issue of fact as to its validity, which should be explored
at a hearing, at which the disclaiming insurer is a “necessary party.” Similarly, in Windsor Group v. Hawkins,57
the court held that the written statement by the alleged
insured that he had canceled his policy prior to the accident did not suffice to overcome the prima facie showing
of coverage because it was not in admissible form and
should not have been considered by the court.

Arbitration Awards
Issues for the Arbitrator In New York Central
Mutual Fire Ins. Co. v. Guarino,58 the court held that
“[t]he issue of timeliness is for the court, not the arbitrator, to decide.”
Scope of Review In Shomron v. Fuks,59 the court
stated that “‘[p]recisely because arbitration awards are
subject to judicial deference, it is imperative that the integrity of the process, as opposed to the correctness of
the individual decision, be zealously safeguarded’ (Matter of Goldfinger v. Lisker, 68 N.Y.2d 225, 230 . . .).”
In Velez Organization v. J. C. Contracting Corp.,60 which
dealt with an arbitration conducted by a panel of three
arbitrators, one arbitrator was convicted of commercial
bribery during the course of the arbitration, and this
was not disclosed to the parties. Under these circumstances, the court held that vacatur of the arbitrator’s
May 30, 2002, award was warranted and remanded the
matter for a new hearing before a different panel of arbitrators, noting,
The nature of the conviction established corruption on
the part of the arbitrator in question and placed serious
doubt on his ability to act impartially and fairly. Moreover, such conduct tainted the integrity of the arbitration process and created an appearance of impropriety.
“Precisely because arbitration awards are subject to
such judicial deference, it is imperative that the integrity of the process, as opposed to the correctness of
the individual decision, be zealously safeguarded.”

In Jenkins v. Empire/Allcity Ins. Co.,61 the court held
that an arbitration award “in a mandatory arbitration,
such as this one, may be upheld only if it is supported
by the evidence and is not arbitrary and capricious.”
In GEICO General Ins. Co. v. Canal Ins. Co.,62 the court
explained that “totally irrational” conduct requires a
showing that there was ‘no proof whatever to justify the
award.’”
In Jaidan Industries, Inc. v. M.A. Angeliades, Inc.,63 the
Court of Appeals noted that “an arbitration award may
be vacated on public policy grounds only where it is
clear on its face that public policy precludes its enforcement.”
Collateral Estoppel In Searchwell v. L.G.A. Transportation, Inc.,64 the court noted that “the doctrines of res juJournal | July/August 2002

dicata and collateral estoppel are applicable to arbitration proceedings. Thus, the court held that
where an arbitration award rendered pursuant to an
uninsured motorist indorsement in an amount below
the statutory maximum is reduced to judgment and satisfied, it must be considered, prima facie, to be the total
damages due for noneconomic loss, unless the arbitrator indicates that the award is limited to the damages
caused by the uninsured vehicle.65

In Uccio v. Dougan,66 the court noted that “the fact
that the plaintiff settled an uninsured motorist claim
against her insurer regarding the accident at issue does
not preclude her from bringing the instant action to recover for the defendant’s alleged negligence for the
same accident.”
Post-Award Proceedings The Court of Appeals held
in 1998 that because a special proceeding to compel or
stay arbitration is no longer pending after a judgment is
entered directing arbitration and the arbitration is thereafter held, all subsequent applications, such as applications to confirm or vacate an arbitration award, must be
brought in a new proceeding, under a new index number.67 The Senate and the Assembly later approved legislation that would, in effect, have overruled Solkav and
provide that all applications relating to an arbitration be
presented in the same case even if final judgment has
been entered on a prior application,68 but in 1999, Governor Pataki refused to sign it into law.
Effective August 16, 2000, however, CPLR 7502(a)
was amended to effectively overrule Solkav, by adding a
new subdivision (iii), which provides, “Notwithstanding the entry of a judgment, all subsequent applications
shall be made by motion in the special proceeding or action in which the first application was made.”69 Thus, a
party will no longer have to commence a new proceeding to obtain additional judicial relief with respect to the
same arbitration. “The requirement that subsequent applications be made in a ‘pending’ proceeding has been
eliminated, and the statute now expressly provides that
a motion will suffice even after entry of judgment. Indeed, the commencement of a new proceeding would
be improper.”70
In Gleason v. Michael Vee Ltd.,71 the Court of Appeals
held that the post-Solkav amendment to CPLR 7502(a)
should be applied retroactively to a case that was still
sub judice at the time of the amendment.72
By 2001 N.Y. Laws, Chapter 567, effective December
19, 2001, the time for applying to confirm or contest an
arbitration award when relief was denied solely on the
grounds that it was sought in the wrong forum (such as
by motion instead of special proceeding) was revised.
New subdivision (a)(iv) of CPLR 7502 provides:
If an application to confirm an arbitration award made
within the one year as provided by [§ 7510] of this arti-
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cle, or an application to vacate or modify an award
made within the ninety days as provided by subdivision a of [§ 7511] of this article, was denied or dismissed
solely on the ground that it was made in the form of a
motion captioned in an earlier special proceeding having reference to the arbitration instead of as a distinct
special proceeding, the time in which to apply to confirm the award and the time in which to apply to vacate
or modify the award may, notwithstanding that the applicable period of time has expired, be made at any time
within ninety days after the effective date of this paragraph, and may be made in whatever form is appropriate (motion or special proceeding) pursuant to this subdivision.

Appeals In Nelson v. Queens Surface Corp.73 and Allstate Ins. Co. v. Romero,74 the courts reiterated the rule
that by participating in the arbitration proceeding instead of moving to temporarily stay it, a party waives its
right to seek a permanent stay of arbitration. A party
must at least seek a stay of the arbitration pending the
appeal, in order not to be deemed to have waived the
right to appeal.75

UNINSURED MOTORIST ISSUES
Insurer’s Duty to Provide Prompt
Written Notice
Insurance Law § 3420(d) requires liability insurers to
“give written notice as soon as is reasonably possible of
. . . disclaimer of liability or denial of coverage to the insured and the injured person or any other claimant.”
In Columbia Casualty Co. v. National Emergency Services, Inc.,76 the court rejected the plaintiff’s claim that
Ins. Law § 3420(d) applied where the policy was issued
out of state and listed the address of the insured’s corporate headquarters out of state because “[t]he policy
expressly covered insureds and risks located in New
York and must therefore be deemed issued for delivery
in New York.”
In City of New York v. Northern Ins. Co.,77 the court held
that a two-month delay in disclaiming coverage for late
notice was unreasonable as a matter of law. The court rejected the insurer’s attempt to justify the delay on the
ground that it had to investigate whether the plaintiff
was an additional insured because that investigation
was unrelated to the reason for the disclaimer and could
have been asserted at any time.
In Faas v. New York Central Mutual Fire Ins. Co.,78 the
court held that an unexplained delay of 42 days was unreasonable as a matter of law. And, in Brandon v. Nationwide Mutual Ins. Co.,79 the court held that a delay of only
34 days was unreasonable.
In Oster v. Aetna Casualty & Surety Co.,80 the court
held that a four-month delay in disclaiming was unreasonable. And, in Columbia Casualty Co. v. National Emergency Services, Inc.,81 the court held that a 17-month
delay was unreasonable as a matter of law.
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Nevertheless, in Progressive Northeastern Ins. Co. v.
On the other hand, in Allstate Ins. Co. v. Earl,82 the
88
the court held that a notice of cancellation proRobbins,
court held that a question of fact existed as to the reaviding
that
“‘Insurance must be in effect throughout the
sonableness of a five-week delay. And, in Farmbrew Re83
registration period’” complied with the statutory realty Corp. v. Tower Ins. Co., a delay of two months was
quirements of the VTL, despite the fact that it failed to
held to be reasonable because it was warranted by the
use the exact language specified by the Regulations.89
insurer’s need to investigate the occurrence, coupled
In Allstate Ins. Co. v. Hernandez,90 the court noted that,
with the inability of the insurer’s investigation, through
under VTL § 313(2)(a), an insurer is not required to prono fault of its own, to interview the insured’s principal
vide notice of termination to the Commissioner of
and employees and then write his report; the subseMotor Vehicles with reference to the “non-renewal of a
quent delay was needed to allow the insurer to receive,
policy which has been in force for at least six months”
evaluate and act upon the report.
because such renewals are not considered “cancellaThe New York courts have repeatedly held that for
tions” or “terminations.”
the purpose of determining whether a liability insurer
In Rosner v. Metropolitan Property & Liability Ins. Co.,91
has a duty to promptly disclaim in accordance with Ins.
the Court of Appeals, answering a certified question
Law § 3420(d), a distinction must be made between
from the U.S. Court of Appeals for the Second Circuit,
(a) policies that contain no provisions extending coverheld that for purposes of Ins.
age to the subject loss, and (b)
Law § 3425(a)(7), (e), which
policies that do contain proprovides that “[w]ith respect
visions extending coverage to
“Physical
contact
is
a
condition
to personal lines insurance
the subject loss, and which
precedent to an arbitration based policies, no notice of nonrewould thus cover the loss but
newal or conditional renewal
for the existence, elsewhere
upon a hit-and-run accident
of a covered policy shall be
in the policy, of an exclusionary clause. It is only in the
involving an unidentified vehicle.” issued to become effective
during the required policy
former case that compliance
period unless it is based
with Ins. Law § 3420(d) may
84
upon a ground for which the policy could have been
be dispensed with.
cancelled,” the date as of which the policy is first issued,
In State Farm Mutual Automobile Ins. Co. v. Joseph,85 the
which is the date on which the three-year policy period
court noted that a notice of disclaimer “must promptly
begins to run, rather than the date on which the policy
apprise the claimant with a high degree of specificity of
is executed, is the effective date of the policy.
the ground or grounds on which the disclaimer is predicated.”
Stolen Vehicles
In Eveready Ins. Co. v. DeLeon,86 the court held that the
In Allstate Indemnity Co. v. Nelson,92 the court noted
insurer properly and timely mailed the notice of disthat VTL § 388(1) imputes to the owner of a motor vehiclaimer to the attorney of record for the insured, despite
cle the negligence of one who uses or operates it with
information that the insured had retained new counsel
his or her permission. This section gives rise to a prebecause the insurer was not in receipt of a duly executed
sumption that the vehicle is being operated with the
consent to change attorney form or court order substiowner’s consent, but the presumption may be rebutted
tuting counsel in accordance with CPLR 321.
by substantial evidence to the contrary.
In Markevics v. Liberty Mutual Ins. Co.,87 the Court of
In Villalmil v. Budget Rental,93 the court held that “the
Appeals reiterated the rule that timely written notice of
failure to discover and report a theft until after the accidisclaimer must be sent to the injured party as well as
dent does not, of itself, preclude summary judgment”
the insured.
on the issue of permissive use.94
Cancellation of Coverage Generally speaking, to
Hit-and-Run
cancel an owner’s policy of liability insurance, an inOne of the requirements for a valid uninsured mosurer must strictly comply with the detailed and comtorist claim based upon a hit-and-run is “physical conplex statutes, rules and regulations governing notices of
tact” between an unidentified vehicle and the person or
cancellation and termination of insurance, which differ
motor vehicle of the claimant.
depending upon whether, for example, the vehicle at
In State Farm Mutual Automobile Ins. Co. v. Johnson,95
issue is a livery or private passenger vehicle, and
the court stated,
whether the policy was written under the Assigned Risk
Plan, and/or was paid for under premium financing
Physical contact is a condition precedent to an arbitration based upon a hit-and-run accident involving an
contract.
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unidentified vehicle. While direct contact between the
insured’s vehicle and the unidentified vehicle is not required where the collision involves multiple vehicles,
the underlying accident must originate from a “collision with an unidentified vehicle, or an integral part of
an unidentified vehicle.”96

In Nationwide Ins. Co. v. Bellreng,97 the court found the
requisite physical contact where the claimant was using
a hose that was stretched across a road and a taxicab driven by an unidentified driver made contact with the
hose, pulling the claimant into a utility pole.
In Countrywide Ins. Co. v. Colon,98 the court held that
proof that another vehicle “cut off” (but did not come
into contact with) the claimant’s vehicle, causing the
claimant to lose control and strike a tree or a building
did not suffice to give rise to a valid hit-and-run claim.
In New York Central Mutual Fire Ins. Co. v. Paredes,99
the court held that when there is a genuine triable issue
of fact with respect to whether a claimant’s vehicle had
any physical contact with an alleged hit-and-run vehicle, the appropriate procedure is to stay arbitration
pending a hearing on that issue.
In Irizarry v. MVAIC,100 the petitioner testified at a
hearing that he was struck by a hit-and-run vehicle,
which he identified as a white Acura. He further testified that immediately after he was struck, while he was
still on the ground, an eyewitness ran up to him and
told him he “took the license plate” number of the offending vehicle. The investigating police officer noted in
his report that the license plate number was obtained by
witnesses, who refused to give their names. The plate
number given did correspond to a white Acura. In affirming an order denying a petition pursuant to Ins.
Law § 5218 to permit the petitioner to commence an action against the MVAIC, and determining that the petitioner may proceed against the owner of the vehicle
named in the police report, the court held that the oral
statements of unidentified eyewitnesses were admissible pursuant to the present tense exception to the
hearsay rule because they were made “substantially
contemporaneously” with the observation, and were
“sufficiently corroborated by other evidence.”
In Jenkins v. Empire/Allcity Ins. Co.,101 the court noted
that to recover under the hit-and-run provisions of the
policy, the insured must show that “neither the owner
nor the operator” of the offending vehicle could be identified. And, in New York Central Mutual Fire Ins. Co. v.
Douglas,102 the court reiterated the rule that the claimant
must use reasonable efforts to ascertain the identity of
the owner and/or operator of the alleged offending vehicle.103 In Nationwide Mutual Ins. Co. v. McMillan,104 the
court held that in determining whether to stay an uninsured motorist arbitration, the court could consider the
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insured’s admissions contained in the police report and
in his hospital records.
In Don v. MGM Transport Corp.,105 the court noted that
the insured/claimant must make out a prima facie case
that the actions of the unidentified motorist were a proximate cause of the accident. In Legion Ins. Co. v. Estevez,106 the court held that an unsworn and undated application for No-Fault benefits did not constitute a
statement under oath, and the failure to provide such a
statement in a hit-and-run case vitiated coverage.
Another requirement for a valid hit-and-run claim is
a report to the police within 24 hours or as soon as reasonably possible.107

UNDERINSURED MOTORIST ISSUES
Trigger of Underinsured Coverage
In Jones v. Peerless Ins. Co.,108 where the insured had a
single limit policy of $100,000 for bodily injury, and the
tortfeasor had $50,000/$100,000 bodily injury coverage,
and the insured was the only person injured, the court
held that the insured’s SUM coverage was triggered
after he settled with the tortfeasor for its $50,000 limits
because the appropriate comparison was between the
insured’s single limit policy and the tortfeasor’s “per
person” limit.

Consent to Settle
In Allstate Ins. Co. v. Liberati,109 the court ruled,
In effecting a settlement of personal injury claims
against a third-party tortfeasor arising out of a motor
vehicle accident, an insured will be held to have prejudiced the subrogation rights of his insurer unless he establishes by express provision in the release executed to
the third party or by necessary implication arising from
the circumstances of the execution of the release that
the settling parties reserved the rights of the insurer
against the third-party tort-feasor or otherwise limited
the extent of their settlement to achieve that result.110

In American Home Assurance Co. v. Williams,111 the
court held, “The insured was excused from his failure to
obtain . . . consent to his settlement of his action against
the parties who injured him because the release he executed sufficiently preserved [the insurer’s] subrogation
rights.”
In American Ref-Fuel Co. v. Resource Recycling, Inc.,112
the court stated,
An insured’s failure to comply with its obligations
under an insurance policy is generally a defense to an
action on the policy. However, “an insurer cannot insist
upon cooperation or adherence to the terms of its policy after it has repudiated liability on the claim . . . by
sending a letter denying liability.” Thus, “[o]nce an insurer repudiates liability . . . the [in]sured is excused
from any of its obligations under the policy.”113
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In Allstate Ins. Co. v. Brown,114 respondent contended
that the settlement without the consent of the SUM carrier did not prejudice the carrier’s subrogation rights because those rights were extinguished by the tortfeasor’s
personal bankruptcy. The court rejected that contention
because the respondent failed to submit proper proof establishing the bankruptcy discharge.

Effect of Release and Trust Agreement
In Interboro Mutual Indemnity Ins. Co. v. Lindstrand,115
the claimants settled an uninsured motorist claim for
$20,000. As part of that settlement, they executed a “release and trust agreement” by which they agreed to
hold in trust for the benefit of the UM carrier all rights
of recovery and to assign to it the proceeds of any settlement or judgment, and that no settlement would be
made and no release would be given, and no claim
would be prosecuted to judgment without its written
consent. Thereafter, the claimants settled their claims
with the insurer for the offending vehicle in the amount
of $90,000 and executed a general release releasing the
tortfeasor and his insurer from any and all liability.
When the SUM carrier learned of the settlement, it sued
the claimants and their attorney, a named payee on the
$20,000 settlement check, to recover the $20,000 it had
previously paid out. In affirming the grant of summary
judgment to the SUM carrier, the court noted that under
the terms of the agreement, claimants “had no right to
enter into the settlement with the insurer for the thirdparty tortfeasor without reserving [its] subrogation
rights.”116

Reduction in Coverage
In Spindler v. New York Central Mutual Fire Ins. Co.,117
and Metropolitan Property & Casualty Ins. Co. v. Barriga,118
the courts noted the validity of the offset or reduction in
coverage for amounts received from the tortfeasor(s)
where the policy contains a single limit for “un/underinsurance.”119
In Le Blanc v. Allstate Ins. Co.,120 the plaintiff settled
her case against the tortfeasor for the full available limits of his $100,000 combined single limit policy. Of the
$100,000 settlement, $12,000 was reimbursed to plaintiff’s insurer for the property damage payment to plaintiff for the loss of her car, and $88,000 was paid to plaintiff. Plaintiff then sought $100,000 SUM coverage under
her own policy, claiming that the $88,000 paid by the
tortfeasor was in partial payment of her far greater economic loss, which could be attributed to property damage, and was not payment of damages because of bodily injury, and could, therefore, not be used by the SUM
insurer as an offset. The court rejected plaintiff’s contention, holding that damages “arising out of” or “because of” bodily injury sustained by the insured include
past and future lost wages and medical costs, which
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plaintiff was entitled to recover in her action against the
tortfeasor. Accordingly, the court held that the SUM insurer’s maximum liability was limited to $12,000.
In Demopoulous v. New York Central Mutual Fire Ins.
Co.,121 Passenger No. 1 died and Passenger No. 2 was seriously injured in a one-car accident. Defendant was insured for $100,000 with Insurer No. 1. Passenger No. 1’s
father also had SUM coverage with Insurer No. 2, with
coverage of $100,000. Passengers 1 and 2 proposed that
the full $100,000 of Insurer No. 1’s policy be paid to Passenger No. 2, and the full $100,000 SUM coverage of Insurer No. 2 be paid to Passenger No. 1. Insurer No. 2
claimed that it should get a credit for $50,000 of Insurer
No. 1’s policy and only pay $50,000 out of its $100,000
coverage. The court held that Insurer No. 2 was correct
and that it was entitled to the $50,000 credit because the
claimants could not apportion the first $100,000 as they
wanted. Insurance Law § 3420(f)(1) requires that the
first $50,000 be paid on the death claim.

Priority of Coverage
The “Priority of Coverage” provision of the SUM endorsement provides that where an insured may be covered for uninsured or supplementary uninsured motorist coverage under more than one policy, the
maximum amount recoverable may not exceed the
highest limit of coverage for any one vehicle under any
one policy. In such cases, the following order of priority
applies: (1) the policy covering the vehicle occupied by
the claimant; (2) the policy identifying the claimant as a
named insured; and (3) any other policy covering the
claimant.
In Dudley v. Allstate Ins. Co.,122 the court applied the
“Priority of Coverage” provision to reduce the $100,000
coverage of respondent’s SUM policy by the $50,000 petitioner recovered under a higher-in-priority SUM policy.123

Non-Stacking
In addition to the “Priority of Coverage” provision,
Regulation 35-D contains a “non-stacking” provision,
which provides that regardless of the number of vehicles involved, persons covered, claims made, or premiums shown in the endorsement or premiums paid, the
limits of coverage may not be added together or combined for two or more vehicles to determine the extent
of insurance coverage available to an insured injured in
the same accident.
In Farmers Ins. Exchange Los Angeles, Cal. v. Knippler,124
the court held that the “anti-stacking” provisions of the
policy are enforceable. Accordingly, the insurer’s maximum liability under the SUM provisions of its five policies was limited to $100,000 (i.e., the limit of coverage for
one vehicle).
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Statute of Limitations
Claims Against Insurers In Allstate Ins. Co. v. Schelter,125 the court reiterated that claims for UM/SUM benefits against insurers are governed by the six-year
statute of limitations applicable to contract actions.
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Aggrieved Disability Policyholders
In New York Are Not Limited
To Past Benefits as Remedy
BY MICHAEL S. HILLER

A

s litigation between disabled persons and their
insurance carriers becomes more widespread, it
is important to understand the remedies available to policyholders before commencing an action.
One of the prevailing myths is that, in New York, recovery of past disability benefits is the sole remedy that
may be granted to insured individuals aggrieved by an
insurance carrier’s breach of an individual1 disability
policy.2 This myth is often based upon a misreading of
several frequently cited, although largely misunderstood, state and federal court decisions. Although seemingly contradictory, the cases present a clear line of authority confirming an insured’s right to seek damages,
not only for past disability benefits, but also for repudiation and bad faith, even in the absence of insurer misconduct directed at the general public. And, this clear
line was strengthened last year by decisions of the state
Supreme Court in Wurm v. Commercial Ins. Co. of Newark,
N.J.3 and the Appellate Division in Acquista v. New York
Life Ins. Co.4 Indeed, as described below, the availability
of these remedies is not only supported by existing
precedent, it is also sustained by considerations of public policy.5

Availability of Damages for Repudiation
In the context of disability insurance, the courts have
consistently held that, under the theory of repudiation,
“special circumstances” may warrant imposition of
damages for immediate lump-sum payment of future
benefits otherwise due under a disability policy.6 One
such “special circumstance” identified by the courts exists when the insurance carrier “calls off the whole
arrangement.”7 In Bell v. Mutual Benefit Health & Accident
Ass’n of Omaha, the court held that an insured may recover the present-day value of future benefits in lump
sum in cases in which an insurer informs an insured that
the former will not further perform under the policy
(i.e., not pay any further claims or benefits), declines future premiums, or otherwise cancels its insurance contract.8 The court in Bell concluded that, under such circumstances, an insured “with legitimate claims should
not be forced to resort to repeated lawsuits” to recover
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the benefits due.9 The Bell decision has been cited with
approval by the First and Second Departments on this
particular issue and remains good law.10
Most recently, in Wurm, the court declined to set
aside a jury verdict granting the plaintiff-insured the
present-day value of future benefits for the defendants’
repudiation of a disability policy.11 The plaintiff had established that she had been informed by her carrier that
she would never again receive any benefits under her
policy, thereby terminating the relationship and abrogating the insurance contract.12 This testimony was confirmed at trial by (1) one of the defendant-carrier’s former employees and (2) the insurer’s refusal to send the
plaintiff any further premium statements after terminating her benefits.13 Following the Bell decision, the court
in Wurm concluded that “where the insurance company
‘calls off’ the whole arrangement, the plaintiff-insured
should not be required to resort to repeated lawsuits” to
recover benefits owed for repudiation of the policy.14
The decision in Wurm was cited with approval by the
U.S. District Court for the Southern District of New York
in Scherer v. Equitable Life Assurance Society of U.S.15 The
multiplicity of decisions affirming the right of an insured to recover damages for repudiation, coupled with
the recent jury verdict in Wurm, confirm the continuing
vitality of claims for the present-day value of future
benefits in disability cases.16

Availability of Attorneys’ Fees
When a Carrier Acts in Bad Faith
The concept of bad faith has several different meanings in insurance litigation. The most frequent use of the
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had recovered sufficiently from her injuries to return to
term refers to circumstances in which an insured, after
her occupation as a dentist.26 The court concluded that,
being sued by a third party for a covered liability, is subunder the circumstances, an award of attorneys’ fees for
jected to a damage award in excess of policy limits as a
bad faith was factually supported by the jury’s verdict
result of the carrier’s wrongful refusal to settle.17 In such
and consistent with precedent. The Wurm decision reincircumstances, the insured is entitled not only to comforces the continuing vitality of the attorneys’ fees rempensatory damages to reimburse the cost of satisfying
edy in first-party cases for an insurer’s bad faith.
the ultimate judgment, but also to punitive damages in
many instances.18
Expansion of Remedies for Bad Faith
In the context of disability insurance litigation, there
For more than 30 years, an insured’s sole remedy
is no third party; instead, the focus is on the carrier’s
available in New York for a carrier’s bad faith in the
conduct in investigating, assessing and ultimately decontext of first-party coverage (in the absence of evitermining the insured’s entitlement to benefits. And, in
dence of a public-wide insuch first-party cases, the
jury) was attorneys’ fees.
remedy for bad faith is not
However, in Acquista, the Ap“There is no reason to limit
punitive damages (which are
pellate Division, First Departrarely recoverable in New
damages
recoverable
for
breach
ment, expanded the remedies
York), but rather reimbursean insurer’s bad faith to
ment of the insured’s legal
of a duty to investigate, bargain, for
include recovery of consefees and expenses in prosequential damages.27 In Acand settle claims in good faith
cuting the claim against the
quista, a disability case, the
insurance carrier.
to the amount specified
court reversed dismissal of
The New York State Court
the plaintiff-insured’s allegain the insurance policy.”
of Appeals initially estabtions of bad faith, stating that
lished an insured’s right to
“there is no reason to limit
recover legal fees for bad
damages recoverable for breach of a duty to investigate,
19
faith in first-party cases, in Sukup v. State. The Court
bargain, and settle claims in good faith to the amount
explained that, where a carrier “evinces gross disregard
specified in the insurance policy.”28
for its policy obligation,” an insured may recover legal
The court in Acquista stated that its expansion of
fees and expenses.20 Over the years, the courts have inremedies
was made necessary by reason of certain fiterpreted Sukup to permit recovery of attorneys’ fees for
nancial
and
other real-world considerations that regubad faith in situations where an insurance carrier comlarly influence carriers’ decisions regarding coverage.
mences an investigation to find a “bogus basis” for
For example, the court explained that “if statutory interdenying benefits or otherwise engages in a “disingenu21
est is lower than that which the insurer can earn on the
ous or dishonest failure to carry out” the policy.
sums payable [i.e., benefits due to the insured], the inFor example, in New England Mutual Ins. Co. v. Johnsurer has a financial incentive to decline to cover or pay
22
son, the insured, a homosexual, purchased a life insuron a claim.”29 Thereafter, in surprisingly sweeping lanance policy and listed as his beneficiary his business
guage, the court described wrongful denials and termipartner, a man with whom he also had a romantic relanations of first-party disability insurance coverage as a
tionship. When the insured died of AIDS, the carrier,
national problem, explaining in part: “The problem of
upon learning the cause of death, “searched through its
dilatory tactics by insurance companies seeking to delay
files in an effort to determine a way to escape its obligaand avoid payment of proper claims has apparently betion” and avoid paying benefits to the beneficiary of the
come widespread enough to prompt most states to re23
policy. The court held that, under the circumstances,
spond with some sort of remedy for aggrieved policyan award of attorneys’ fees was necessary to deter the
holders.”30 The court concluded that, “[i]n view of the
insurance carrier and others similarly situated from eninadequacy of contract remedies where an insurer purgaging in such misconduct.24
posefully declines or avoids a claim without a reasonIn Wurm, the court also granted the plaintiff-insured
able basis for doing so,” an insured should have the
25
attorneys’ fees for bad faith; the jury determined, and
right to obtain consequential damages for bad faith.31
the court, in refusing to set the verdict aside, subsequently affirmed, that the carrier had actually determined
the plaintiff to be permanently and totally disabled, and
yet, despite this knowledge and understanding, engaged in a relentless and purposeful investigation designed to create the knowingly false impression that she
Journal | July/August 2002

Notably absent from the Acquista decision was any
language relating to an award of attorneys’ fees for bad
faith. However, a review of the briefs submitted on appeal in Acquista confirms that the plaintiff-insured in
that case never sought, and thus did not appear to argue
33

entitlement to, attorneys’ fees for bad faith.32 The plaintiff-insured in Acquista did not cite the decisions in
Sukup, New England Mutual, and FDIC v. National Surety
Corp. in support of the claim for bad faith.33 Accordingly,
the First Department did not address the issue.34
The advent of the decisions in Acquista and Wurm reflect a growing recognition that mere payment of past
benefits plus reinstatement are insufficiently remedial to
compensate policyholders for insurer misconduct. With
the addition of a consequential damages remedy, insured individuals will receive enhanced protections
against bad-faith practices taken by carriers.

Public Policy Considerations
In Bad Faith Cases
As noted in Standards for Limiting the Tort of Bad Faith
Breach of Contract:
The adhesionary aspects of the insurance contract, including the lack of bargaining strength of the insured,
the contracts’ standardized terms, the motivation of the
insured for entering into the transaction and the nature
of the service for which the contract is executed, distinguish this contract [an insurance contract] from most
other non-insurance commercial contracts. These features characteristic of the insurance contract make it
particularly susceptible to public policy considerations.35

As a matter of public policy, the First Department in
Acquista recognized that the dynamic relationship between policyholders and their carriers required the expansion of remedies available in cases of bad faith. As
explained in Acquista, one aspect of this dynamic is that,
in the absence of an adequate remedy for bad faith, insurers are not threatened with any adverse consequences for a baseless denial or termination of benefits.
As discussed above, the insurer would be permitted to
retain the disability benefits otherwise payable to the insured during the pendency of the action by the insured
to enforce the policy. If the carrier can earn a greater return on the withheld benefit moneys than the rate of
statutory interest (and, at 9%, this threshold is not difficult to transcend), it makes a profit on its denial even if
it ultimately loses the case. In enhancing the remedies
available for an insurer’s bad faith, the court in Acquista
identified this skewed dynamic. However, the financial
incentive to insurers to deny or terminate benefits transcends what was addressed in Acquista.
Most individual disability policies suspend an insured’s obligation to pay premiums during the period of
disability. In the event of a permanent disability, an insurance carrier will never receive future premiums
under the policy. Thus, the carrier has effectively received all of the consideration that it would be entitled
to receive under the insurance contract, but will
nonetheless have a continuing legal obligation to make
34

benefit payments for the remainder of the insured’s life
(or until age 65, depending on the policy). At that point,
the insurer has absolutely no financial incentive, vis à vis
its relationship with its policyholder, to pay the insured’s claim unless threatened with larger liability, i.e.,
attorneys’ fees and other damages.
Moreover, it is not as if the insured can threaten to violate the insurance contract as a means of retaliating
against the carrier for wrongful denial or termination of
benefits. Because the insured’s obligation to make premium payments is extinguished at the time of disability,
a threat of retaliatory breach by the policyholder would
be an empty one. The carrier has nothing at stake other
than its own obligation to pay benefits. Without adequate remedies for bad faith, insurers would have nothing to lose financially by knowingly denying or terminating benefits in situations in which they are aware of
the policyholder’s disability.
Aside from the skewed financial incentives to deny
benefits, there are additional considerations when evaluating the public-policy implications of allowing enhanced remedies for “bad faith” claims against an insurer which were not addressed by the court in Acquista.
For example, most insureds who are disabled cannot afford to hire and pay attorneys on an hourly basis to
prosecute disability claims. Unable to work, the policyholders generally lack an income and are thus resigned
to seek lawyers on a contingency-fee basis. If the sole
remedy available to insureds were mere past benefits,
most lawyers would be reluctant to accept disability
cases on contingency, unless the policyholder waited a
sufficiently long period of time (two years or more depending on the monthly benefit in the policy) to accumulate enough past benefits to make the case worthwhile financially (to the attorney). After all, one-third of
a year’s benefits at $5,000 per month is still just $20,000.
Few competent practitioners would assume the obligation to litigate a disability case from inception to verdict
on a contingency-fee basis under such circumstances; it
simply would not make economic sense. This would impress upon the insured the Hobbesian choice of either
(1) attempting to return to work, despite a disability;
(2) not working and waiting years before commencing
an action (to make the case economically advantageous
for lawyers working on a contingency fee), only to receive a smaller percentage of benefits later (after the fee
and costs of litigation are deducted); or (3) endeavoring
to pay a lawyer on an hourly basis and risking insolvency in the process.
This choice would be made even more difficult by the
economic realities confronting any potential claimant.
The insured bringing the disability claim has purchased
the policy to protect against the inability to work in a
chosen occupation, usually a profession or executive poJournal | July/August 2002

and collect the entire balance. Cases arising from breach
sition. These individuals typically have higher salaries,
of disability contracts should be treated no differently.
with correspondingly increased financial obligations
One can only imagine the uproar from financial institu(i.e., mortgages, school tuition for children, cars and
tions if banks and other institutional lenders, in cases
other items of significant expense). Confronted with the
arising from breached installment contracts, were liminability to work and catastrophic loss of income,
ited in their recovery to only
many policyholders with
those sums due as of the date
looming financial difficulty
Although currently available only
of the lawsuit, with all future
would simply capitulate and
payments deferred pending
either withdraw or comproin
circumstances
demonstrative
of
the remainder of the payout.
mise their claims (for pennies
on the dollar) after considerMoreover, where an inrepudiation, damages for future
ing the prospect of a lawsuit
surer purposely denies or terbenefits may well be in the offing minates benefits, despite the
against a well-financed insurance company with a bateven in the absence of such proof. fact that its employees betery of lawyers. Indeed, the
lieve (or, in good conscience,
Kentucky Supreme Court, in
should believe) that the inestablishing an insured’s right to obtain punitive damsured was disabled, the carrier should not be permitted
ages for bad faith, has observed that insurers, in obvious
to cling to the policy’s installment provisions under the
recognition of these circumstances, often “attempt unfalse notion that a contract of sorts still exists. Public
fair compromise [i.e., offering far less than the actual
policy dictates that, where an insurer denies a claim that
value of the benefits in lump sum] by exploiting the polits employees know (or have good reason to know) is
icyholder’s economic circumstance[s].”36 Certainly, the
valid, or otherwise engages in bad faith, there is a repuprospect of paying an attorney on an hourly basis is sufdiation of the policy, even in the absence of the “special
ficiently daunting for any individual, not to mention
circumstances” identified in Bell, entitling the insured to
one without an income. The availability of enhanced
future benefits rather than subjecting the policyholder
remedies for insurer misconduct was essential to reducto further acts of misconduct by the carrier.39 As the law
ing the economic disparities in the dynamic between
develops in this area, an expansion of remedies for
policyholder and carrier.
breach of a disability policy by the insurance carrier,
particularly in circumstances suggesting bad faith, will
Public Policy Considerations
likely continue.40

Affecting Remedies for Repudiation

Although currently available only in circumstances
demonstrative of repudiation, damages for future benefits may well be in the offing even in the absence of such
proof. As pointed out in Robbins v. Travelers’ Ins. Co., a
disability insurance policy is a single contract; “the fact
that [the] defendant [insurer] is required to perform in
part at stated intervals does not change its unitary character into a multiplicity of contracts, each relating to but
one installment.”37 The court in Robbins explained that
once the disability benefits are terminated, there is nothing left to the insurance contract from the insured’s perspective; such circumstances dictate that the dispute
ought to be resolved as a single claim, in a single lawsuit.38
The rationale underlying the decision in Robbins is
consistent with that relied upon in other contexts involving contracts to pay money in installments. For example, in cases to enforce the terms of promissory notes,
lenders are entitled to declare a default when any one
payment remains unpaid and then immediately demand the entire sum due. The lender need not rely on
the theory of repudiation; once the borrower defaults in
making payments, the lender can accelerate the loan
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Conclusion
As implied by the First Department in Acquista, denial of first-party benefits, particularly in disability insurance cases, has become common on a nationwide
basis. If the sole remedy recoverable against a disability
insurance carrier were what would be payable to the
policyholder in the first instance, the financial incentives to deny benefits, however unreasonable such denial may be, would be too economically enticing for insurers to ignore. The decisions in Wurm and Acquista
represent important steps in the ongoing evolution of
the law in this area. Given considerations of public policy, the evolution is likely to continue in the future.
1.

2.

This article does not address an insured’s rights pursuant
to group policies under ERISA, which raises an entirely
different set of issues.
Indeed, two partners from a highly regarded insurancedefense firm recently argued in an Outside Counsel submission to the New York Law Journal that the Court of Appeals had all but eliminated bad faith as a substantive
allegation and claim in first-party insurance litigation. E.
Krinik & N. Tolle, Appellate Ruling Roils Bad Faith Waters,
N.Y.L.J., Oct. 18, 2001, p. 1, col. 1. The Court of Appeals’s
decisions to which Messrs. Krinik and Tolle referred, and
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4.
5.

6.

7.

8.
9.
10.
11.
12.
13.
14.
15.
16.
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the propositions upon which these writers relied, pertained only to punitive damages awards arising from bad
faith claims, not attorneys’ fees which, as discussed in
this article, continue to be recoverable under New York
law.
N.Y.L.J., Oct. 15, 2001, p. 21, col. 1 (Sup. Ct., N.Y. Co.).
285 A.D.2d 73, 730 N.Y.S.2d 272 (1st Dep’t 2001). The Acquista decision was not appealed.
This article does not address any of the practical aspects
relating to an effort to obtain past disability benefits or
other contractual remedies which, of course, involve a
different set of issues and considerations.
Romar v. Alli, 120 A.D.2d 420, 501 N.Y.S.2d 877, 878 (1st
Dep’t 1986); Apostolou v. Mutual of Omaha Ins. Co., 72
A.D.2d 781, 421 N.Y.S.2d 600, 601 (2d Dep’t 1979); Robbins
v. Travelers’ Ins. Co., 151 Misc. 151, 269 N.Y.S. 841, 842–43
(Sup. Ct., N.Y. Co.), aff’d, 241 A.D. 350, 272 N.Y.S. 551 (1st
Dep’t 1934) (breach of the obligation to make installment
payments under a disability insurance policy entitles the
insured to collect the entire unpaid balance in lump sum).
Though the courts in Romar and Apostolou, based upon
the particular facts of those cases, denied future damages
to the plaintiff-insureds therein, both courts took pains to
emphasize the availability of a future-damage remedy
under circumstances evincing repudiation.
Bell v. Mutual Benefit Health & Accident Ass’n, 19 Misc. 2d
754, 192 N.Y.S.2d 854, 855 (Sup. Ct., Bronx Co. 1959); see
Robbins, 151 Misc. at 152; Brauner v. Provident Life & Cas.
Ins. Co., 97-CV-3556, 1998 U.S. Dist. LEXIS 23042
(E.D.N.Y. Mar. 24, 1998) (“The rule against anticipatory
breach is not absolute. A plaintiff can recover a judgment
regarding future benefits if, for example, the plaintiff is
able to show that the insurer completely repudiated the
contract.”).
Bell, 19 Misc. 2d at 755–56.
Id.
See Romar, 120 A.D.2d at 421 (1st Dep’t); Apostolou, 72
A.D.2d at 781 (2d Dep’t).
N.Y.L.J., Oct. 15, 2001, p. 21, col. 1 (Sup. Ct., N.Y. Co.).
Id.
Id.
Id.
190 F. Supp. 2d 629, 633 (S.D.N.Y. 2002).
Notably, New York is not the only jurisdiction to award
future damages in lump-sum under the theory of repudiation. See, e.g., Novick v. UnumProvident Corp., Civil Action
No. 01-CV-258, 2001 U.S. Dist. LEXIS 9735 (E.D. Pa. July
10, 2001) (future benefits permissible under circumstances evincing a repudiation by the carrier; motion to
dismiss anticipatory breach claim, denied); Dunlap v. New
York Life Ins. Co., 958 F. Supp. 589, 591 (M.D. Fla. 1997)
(applying Florida law, motion to remand case to state
court based upon alleged failure to meet the statutory
damages threshold for subject-matter jurisdiction, denied
owing to the lump-sum benefit demanded in the complaint; “Defendant repudiated the entire contract when it
refused to continue making any payments whatsoever to
Plaintiff”). Smith v. Union Mut. Life Ins. Co., 726 F.2d 437,
440 (8th Cir.), cert. denied, 469 U.S. 981 (1984), reh’g denied,
469 U.S. 1143 (1985) (applying Arkansas law, appellate
court reversed order granting judgment notwithstanding
the verdict and awarded insured full benefits, past and
future, under the policy); National Cas. Co. v. Brundage,
148 F.2d 687 (D.C. Cir. 1945) (insured entitled to receive

17.
18.
19.
20.
21.

22.
23.
24.
25.
26.

27.
28.
29.
30.

present-day value of policy upon proof of repudiation);
Metropolitan Life Ins. Co. v. Harper, 189 Ark. 170, 70 S.W.2d
1042 (Ark. 1934) (where an insurer repudiates its contractual obligation, as by denying the existence or validity of
the contract, an insured entitled to disability payments is
not limited in recovery to installments which have accrued up to time of suit, but may also recover the present
value of future benefits); Prudential Ins. Co. v. Ferguson, 51
Ga. App. 341, 180 S.E. 503 (Ga. Ct. App. 1935) (remedy
for repudiation of a disability insurance contract is the
present-day value of future benefits); Prudence Life Ins.
Co. v. Morgan, 138 Ind. App. 287, 306, 213 N.E.2d 900 (Ind.
Ct. App. 1966) (citing Indiana and Kentucky law, the
court held that the insurance carrier’s effort to establish
its affirmative defense of fraud in the inducement for
rescission of the policy constitutes repudiation, entitling
the insured to obtain the present-day value of future benefits in lump-sum); Group Life & Health Ins. Co. v. Turner,
620 S.W.2d 670 (Tex. Ct. App. 1981) (denial of benefits,
coupled with an instruction by adjuster to stop calling for
reconsideration because the carrier was not going to reconsider, constituted repudiation, entitling the insured to
recover not only past benefits but future benefits in lump
sum, plus attorneys’ fees and a 12% penalty against the
carrier).
See, e.g., Pavia v. State Farm Mut. Auto. Ins. Co., 82 N.Y.2d
445, 605 N.Y.S.2d 208 (1993).
Id.
19 N.Y.2d 519, 281 N.Y.S.2d 28 (1967).
Id. at 522.
New York Marine & Gen. Ins. Co. v. Tradeline LLC, 98 Civ.
7840, 1999 U.S. Dist. LEXIS 20022 (S.D.N.Y. Dec. 27, 1999)
(in the context of first-party claim, “attorneys’ fees may
be awarded where there has been an unreasonable, bad
faith denial of coverage”); FDIC v. National Sur. Corp., 425
F. Supp. 200, 204 (E.D.N.Y. 1977) (motion to dismiss claim
for attorneys’ fees in first-party claim for bad faith, denied); Pavia, 82 N.Y.2d 445; New England Mut. Life Ins. Co.
v. Johnson, 155 Misc. 2d 680, 589 N.Y.S.2d 736 (Sup. Ct.,
N.Y. Co. 1992) (damages for bad faith, granted).
155 Misc. 2d 680.
Id. at 684.
Id. at 685.
Wurm v. Commercial Ins. Co. of Newark, NJ, N.Y.L.J., Oct.
15, 2001, p. 21, col. 1 (Sup. Ct., N.Y. Co.).
According to the decision in Wurm, the defendant-insurers “originally determined that [the plaintiff] was entitled
to benefits under the policy” and confirmed that determination after retaining an orthopedist who similarly concluded that her injuries were totally and permanently debilitating. Nonetheless, the defendants placed her under
surveillance repeatedly, attempted to convince the plaintiff to perform services in her occupation by posing as a
patient, provided the insured’s doctors with misleading
and incomplete medical records in an effort to convince
them to change their diagnoses, and otherwise pursued
additional investigations to provide a “bogus basis” to
deny her claims. Id.
Acquista v. New York Life Ins. Co., 285 A.D.2d 73, 80–81,
730 N.Y.S.2d 272 (1st Dep’t 2001).
Id. (quoting Beck v. Farmers Ins. Exch., 701 P.2d 795, 801
(Utah 1985)).
Acquista, 285 A.D.2d at 79.
Id. at 81 (citations omitted).
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31. Id. at 79.
32. See Brief for Plaintiff-Appellant at 27–30, Acquista v. New
York Life Ins. Co., 285 A.D.2d 73, 730 N.Y.S.2d 272 (1st
Dep’t 2001) (Plaintiff-Appellant argued entitlement to
punitive damages and other relief for bad faith, but not
attorneys’ fees).
33. Id.
34. It is also possible that the First Department in Acquista
intended to include attorneys’ fees as an element of
consequential damages, as other courts have done.
Canyon Country Store v. Bracey, 781 P.2d 414, 420 (Utah
1989) (one-third contingency fee awarded to attorneys
as an elemental of consequential damages); Jordan v.
National Grange Mut. Ins. Co., 183 W. Va. 9, 393 S.E.2d 647
(W. Va. 1990) (attorneys’ fees awarded for bad faith in
first-party disability case as element of compensatory
damages).
35. Standards for Limiting the Tort of Bad Faith Breach of Contract, 16 U.S.F. L. Rev. 187, 200–201 (1982).

36. Curry v. Fireman’s Fund Ins. Co., 784 S.W.2d 176, 178 (Ky.
1989).
37. Robbins v. Traveler’s Ins. Co., 151 Misc. 151, 152, 269 N.Y.S.
841 (Sup. Ct., N.Y. Co.), aff’d, 241 A.D. 350, 272 N.Y.S. 551
(1st Dep’t 1934).
38. Id. at 153.
39. See, e.g., Egan v. Mutual of Omaha Ins. Co., 24 Cal. 3d 809,
n.7, 620 P.2d 141 (Cal. 1979) (in cases in which the insurer
engages in bad faith, “the jury may include in the compensatory damage award[,] future policy benefits that
they reasonably conclude, after examination of the policy’s provisions and other evidence, the policy holder
would have been entitled to receive had the contract been
honored by the insurer”).
40. Of course, this should not prevent a carrier from enforcing the terms of the policy when its employees reasonably
believe an insured to be sufficiently recovered to resume
employment.
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Use of Surveillance Evidence
Poses Risk of Ethical Dilemmas
And Possible Juror Backlash
BY WILLIAM C. ALTREUTER

B

illy Wilder’s film The Fortune Cookie1 is probably
the best demonstration of how sub rosa investigation is thought of, even today, 35 years after it was
released. Jack Lemmon plays a photographer injured at
a football game whose brother-in-law, a sleazy plaintiff’s lawyer, concocts a bogus lawsuit out of the event.
The devious defense team endeavors to catch Lemmon
in his fraud, and hilarity ensues. The joke, of course, is
that even though the plaintiff is not hurt and is capable
of doing what he claims he can no longer do, our sympathies as an audience are with the plaintiff and against
the defense—all the way.2 This is the danger of surveillance evidence at trial: although it can be dramatic, its
effectiveness can cut both ways.
The reasons for this go deeper than our love for the
underdog, or even the appeal that Jack Lemmon and
Walter Matthau had up until Grumpy Old Men.3 The invasive tactics employed by the investigators in The Fortune Cookie are offensive to our sense of personal autonomy—to our belief that our privacy is a sacred right
guaranteed by the Constitution, the Bill of Rights, the
common law, federal and state statutes, local regulations and house rules.4
There is no question that film or video showing a
plaintiff doing something that has been claimed cannot
be done can be dramatic evidence. Developments in the
way such materials are treated for discovery purposes,
however, operate to diminish the effectiveness of proof
that was already risky, and may tempt the unwary to
overstep. Developments in the law of privacy, or at least
the growing awareness of privacy law concerns, may
operate to increase the potential peril of overintrusive
surveillance tactics for defense counsel, their clients,
and insurance companies.
Although privacy considerations have always been a
concern in personal injury litigation, these interests are
balanced against the right of the defendant to investigate claims and the social utility favoring exposure of
fraud. To some extent, therefore, a plaintiff’s expectation
of privacy is diminished; but when the investigation of
a claim goes beyond what is reasonable, sanctions and
even tort liability may follow.5

40

The downside risk of using surveillance evidence has
always been that a jury will become outraged over the
intrusive tactic, and will return a verdict that punishes
the defendant for being so rude as to spy on an injured
plaintiff. In cases where plaintiffs are caught on film actually doing something they have claimed they cannot
do, the drama can outweigh this risk, and these cases
are the ones most likely lead to a decision to use surveillance evidence. Often, however, it is a close call. The
point of the proof is to demonstrate that the plaintiff’s
claim is wholly fraudulent; and in instances where the
plaintiff’s claimed limitations were merely exaggerated,
the subtle distinction between lying and mere hyperbole
are often lost on a jury.
In DiMichel v. South Buffalo Railway Co.,6 the Court of
Appeals resolved a conflict among the four departments
of the Appellate Division regarding the discoverability
of surveillance tapes.7 Chief Judge Wachtler noted at the
outset:
Surveillance films can serve a uniquely compelling
function in a personal injury trial. They are designed to
undermine, in a potentially sensational manner, a plaintiff’s claims that he or she was seriously injured. At the
same time, however, visual images are easily manipulated and can, as the result of skillful editing or crafty
camera work, give a false depiction of a plaintiff’s condition.8

The handwriting was on the wall with the next sentence: “Defense counsel argues that only by permitting
a defendant to spring these films on the plaintiff at trial
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during the course of the trial, even though the material
will the truth-seeking function of cross-examination be
had not been introduced or offered in evidence. This insafeguarded.”9
vited the jury to speculate that the material in question
Reasoning that trial by ambush was precisely the evil
was favorable to the plaintiff and unfavorable to the dethat liberal discovery rules are intended to circumvent,
fendant. The Court found that counsel’s comments were
the Court went on to hold that the best balance between
prejudicial:
the two extremes—the possibility of fraud by plaintiffs
who might lie about their disability and the possibility
To permit the plaintiff to profit from his knowledge of
of “crafty” defendants manipulating images to “spring”
the content and existence of such tapes in this manner
upon the honestly injured claimants—was to require
would enable him, by virtue of open pretrial disclosure,
to engage in the sort of gamesmanship that we are seekthat defendants disclose only those tapes they plan to
ing to discourage in the defendant. Thus, we hold as a
use at trial. The Court fashioned this compromise by
matter of law that where surveillance films have been
reasoning that although surveillance materials were
duly turned over to the plaintiff pursuant to our deci“material[s] prepared for litigation,” plaintiffs have a
sion today, and the defendant decides subsequently, as
substantial need for the disclosure of these materials bea matter of trial strategy, not to use such films at trial,
cause films are “so easily altered.” The “very real danplaintiff cannot turn this strategy to his or her advantage and comment on this decision to the jury.16
ger that deceptive tapes, inadequately authenticated,
10
could contaminate the trial process” creates the need
Notably, in reaching its conclusions the Court did not
to allow for authentication by plaintiff’s counsel. Crosssee that it was necessary to find that surveillance films
examination and voir dire were rejected as appropriate
were somehow “party statements.” This argument,
tools for this task, notwithwhich seems conceptually
standing the fact that this had
strained, contains the seeds
been the favored tactic of
The downside risk of using
for an abundance of misplaintiff’s counsel before
chief. Would an investigator
surveillance evidence has always
DiMichel, because “[a]uthenobserving a plaintiff playing
tication of surveillance films
been that a jury will become
a game of H-O-R-S-E in his
can be a slow and painstakbe “interviewing”
outraged over the intrusive tactic, driveway
ing process.”11
the plaintiff? Since the inves-

Notwithstanding this aptigator is an agent of the deand will return a verdict that
proach, the Court found that
fendant’s counsel, would
punishes the defendant.
cross-examination would sufsuch observations amount to
fice as a truth-seeking tool for
improper ex parte contact? As
defense counsel seeking to demonstrate that a plaintiff
discussed below, such considerations are relevant when
was tailoring testimony to fit the surveillance proof. Alconsidering just how intrusive investigations may be
though the tailoring of testimony was viewed as a legitwhen viewed against privacy considerations.17
imate concern, the Court found that this argument
Within a year of the DiMichel decision, the legislature
against disclosure failed to account for New York’s polenacted CPLR 3101(i), amending CPLR 3101 to specifiicy of open pretrial disclosure, and that “it is persuasive
cally address the disclosure of surveillance material.
only if we assume that surveillance tapes are always acCPLR 3101(i) provides:
curate and plaintiffs always dishonest. As noted above,
In addition to any other matter which may be subject to
however, surveillance films are extraordinarily susceptidisclosure, there shall be full disclosure of any films,
ble to manipulation, and, once altered, are peculiarly
photographs, video tapes or audio tapes, including
dangerous.”12 The Court acknowledged that the risk of
transcripts or memoranda thereof, involving a person
tailored testimony was real,13 and fashioned its holding
referred to in paragraph one of subdivision (a) of this
section. There shall be disclosure of all portions of such
to provide that films in the possession of the defendant
material, including out-takes, rather than only those
could be withheld until after the plaintiff’s deposition
14
portions a party intends to use.
had been completed. Mindful of the fact that its holdOn its face, CPLR 3101(i) represents a broadening of
ing amounted to a compromise necessitated by the two
the disclosure requirements enunciated in DiMichel. All
competing disclosure standards, the Court also held
surveillance materials are to be disclosed, not merely
that only those surveillance materials the defendant inthose the defendant intends to use; and, in Di Nardo v.
tended to use at trial were subject to disclosure. This
Koronowski,18 the Appellate Division held that, inasmuch
was significant to the outcome of Poole v. Consolidated
15
as the statute was silent on the question of the timing of
Rail Corp. because, in that case, plaintiff’s counsel had
disclosure, disclosure was to be made “upon demand.”
commented on the existence of surveillance material
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The first effect of Di Nardo may have been in the timing of the decision to conduct a sub rosa investigation of
a plaintiff. Because surveillance materials are disclosable upon demand, they must be surrendered, if they
exist, in advance of the plaintiff’s deposition. The danger of tailored testimony, which the Court of Appeals
had found to be “real,” was apparently a peril that the
legislature found chimerical. As a purely practical matter, surveillance is, in the post-Di Nardo world, ordered
after depositions have been conducted. This means that
deposition testimony specifically targeted to particular
activities is more difficult to develop, and may have an
impact on the overall effectiveness of the surveillance
proof in a given case, because it is now more difficult to
catch a prevaricating plaintiff in an outright lie.
Decisions in the Third and Fourth Departments since
Di Nardo have evidenced a sort of “zero tolerance” for
dilatory disclosure, although a new split among the Appellate Divisions has developed. In Barrowman v. Niagara Mohawk Power Corp.,19 the Appellate Division affirmed the trial court’s order precluding the defendant
from introducing surveillance evidence upon discovering that the defendant had falsely represented that complete disclosure had been made. In Young v. Knickerbocker Arena,20 the Third Department precluded the
defendant from introducing surveillance evidence due
to an unexplained five-month failure to disclose the
video in question.21
The fact that the sanction employed in each of these
cases was preclusion of the surveillance proof suggests
that the defendant sought to introduce the film or video
in question: obviously, preclusion would not be a meaningful sanction if the defendant did not intend to use the
proof at trial. Inasmuch as the inflammatory nature of
surveillance proof generally makes defense counsel reluctant to employ it unless it unambiguously demonstrates that the plaintiff is not disabled, the evidence in
question was almost certainly “devastating,” as Judge
Wachtler expressed it in DiMichel. Precluding such
proof evinces the strong distaste the courts seem to have
developed for surveillance evidence, even in cases
where it is extremely probative.
Most recently, the First Department has reentered the
fray, and expressly declined to follow the rule enunciated in Di Nardo.22 In Tran v. New Rochelle Hospital Medical Center,23 the court reversed the decision of the IAS
Court and directed that the plaintiff be produced for deposition before disclosure of surveillance materials. The
Fourth Department viewed the question as one of statutory construction: because CPLR 3101(i) was silent on
the question, the discovery is owed on demand. The
First Department in Tran took a somewhat broader
view:
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Clearly, the DiMichel decision was the impetus for the
CPLR amendment, but there are no legislative memoranda indicating an intent to “supersede” the entirety
of that decision. CPLR 3101(i) does expand the scope of
the discovery to which the plaintiff is entitled, but it
fails to address the question at the crux of this appeal,
which the Court of Appeals specifically confronted in
DiMichel, namely, the order of priority in disclosing the
video materials.24

The court found that concern over “sandbagging or trial
by ambush” was not warranted, because, “plaintiffs are
already fortified with the knowledge of the existence of
video surveillance materials.”25 The court went on to assert that the rule followed in the Third and Fourth Departments “is based upon a misconception of the scope
of CPLR 3101(i), which is silent on the priority issue presented here, and ignores the application of CPLR
3106(a), which accords the normal priority in discovery
to defendants.”26
CPLR 3101(i) and Di Nardo inject into the already
complicated calculation of whether to conduct surveillance of a plaintiff the requirement of complete disclosure of the materials generated thereby. At a minimum,
this creates the possibility that the plaintiff may decide
to use the materials. Several tactical reasons for so doing
suggest themselves. If the surveillance corroborates the
plaintiff’s claimed disability, defense counsel will have,
in effect, produced a “day in the life” film for the plaintiff—a powerful piece of demonstrative evidence—financed by the defendant. The plaintiff is free to offer
this proof, and once its source is made known to a jury
it is likely to reflect badly on the defendant. As discussed above, surveillance proof that is not devastating
to the plaintiff’s case is usually very damaging to the defendant’s image, and this can show up in the verdict. A
defendant perceived as being “bad” in addition to being
negligent will often find that it is punished in a jury’s
verdict, whether because it does not receive the benefit
of the doubt on any close questions, or simply because
its conduct is viewed as being aggravated or more egregious due to the privacy invasion represented by its surveillance.
In DiMichel, the Court noted that “defendants secure
surveillance materials in order to verify the extent of a
plaintiff’s purported injuries and introduce them because they are powerful and immediate images that cast
doubt upon the plaintiff’s claims.”27 Experienced defense counsel have seen hours of surveillance footage,
and often it established the plaintiff’s claim more effectively than any other proof. In such instances the surveillance proof often acted as an effective inducement
towards settlement. The film or video could be played
for skeptical clients or insurance company representatives, and used as a basis for a recommendation not to
proceed to trial.
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films the plaintiff’s activities. Techniques employed to
cause the plaintiff’s tire to go flat include using a valve
cap with a long inverted nipple that loosens the core of
the tire valve, puncturing the tire with a sharp instrument, or firing a pellet gun at the tire. This approach
gives the investigators information on the plaintiff’s
physical abilities, but it may open the investigator to liability for trespass, vandalism, and property damage.
Shadowing Tactics
A technique called the
Withholding surveillance proof
So-called “rough shadow“mess” involves some form
ing” techniques, designed to
of sticky rubbish, usually a
is a dangerous tactic: the truth
produce the sought-after remixture of flour, plaster-ofsults are described in George
will come out at some point,
paris, shellac, ink and the
A. LaMarca’s 1985 article,
like. The investigators throw
and counsel should be wary
“Overintrusive Surveillance
this mixture on the windof Plaintiffs in Personal Inof
making
false
representations.
shield of the plaintiff’s autojury Cases.”28 Mr. LaMarca
mobile. This draws the plainsets out an interesting catatiff into the open to clean it,
logue of tactics.
giving the investigator a good view from which to take
One technique is known as “duping the subject.” A
still or motion pictures of the plaintiff’s particular capatypical situation that involves duping would begin by
bilities in a near-normal situation.
establishing that a plaintiff frequents a particular estabThe “delivery” is a technique whereby the investigalishment and instructing an investigator to strike up an
tor contrives to obstruct the driveway, porch, or similar
acquaintance. What generally follows is some sort of
necessary access area at the plaintiff’s home. The invessetup whereby the “duped” plaintiff is enticed to entigator might telephone a building supply firm while
gage in certain activities that are filmed, revealing the
the plaintiff is off the premises and, in the plaintiff’s
extent of the physical activity or injuries. For example,
name, order several pounds of sand or some other obhaving gained the plaintiff’s confidence and friendship,
ject that is left in a place where the plaintiff must remove
an investigator takes the plaintiff to an amusement park
it immediately upon arriving home. At this point, the inand has her or him walk across an expansion bridge,
vestigator is positioned to film the activities involved in
which the investigator causes to shake and sway in an
removing the object.29
attempt to detect the extent of the injuries. While this activity is under way, another investigator is taking moSanctions
tion pictures. This particular activity has been ruled by
All of these tactics have been found to constitute torsome courts as so beyond reasonability that it subjects
tious invasions of privacy in jurisdictions other than
the investigators to an action for damages for intrusive
New York, but in New York, where there is no common
and willful conduct.
law right of privacy,30 some creativity would be called
for if these practices were to be held actionable. For ex“Roping” is a manufactured setting designed to enample, in Dana v. Oak Park Marina31and its companion
courage physical activity. Typically, the plaintiff, out of
Mastro v. Oak Park Marina,32 the Appellate Division upwork because of the injury and thus in need of funds, is
held causes of action for reckless infliction of mental and
offered temporary work such as planting shrubbery or
emotional distress in litigation arising from the installaraking leaves. The work usually is done at a location
tion of video surveillance cameras in the rest rooms and
where the plaintiff’s physical activities can be phooffice area of a marina, purportedly for the purposes of
tographed over a two- or three-day period. Generally
detecting and curbing vandalism and theft. The elethe plaintiff is offered attractive hourly wages that
ments of this tort, “(i) extreme and outrageous conduct;
would be hard to refuse. Again, this technique, which
(ii) intent to cause, or disregard of a substantial probability
includes deception and misrepresentation, might result
of causing, severe emotional distress; (iii) a causal conin a finding of an unreasonable investigation by courts.
nection between the conduct and injury; and (iv) severe
Aggravating the subject into a “statement of activity”
emotional distress”33 could, without much of a reach,
is another technique. The object is to obtain motion picapply to any of the tactics described above.
tures of the plaintiff performing a strenuous activity
It is more probable, however, given the dislike the
such as changing the tire on a car. Because a flat tire is a
courts have evinced for surveillance proof, that overrelatively rare occurrence, the surveillance team intenzealous tactics will be punished with sanctions beyond
tionally deflates the plaintiff’s tire, conceals itself, then
This twofold function—verification and demonstration—is eliminated under the Di Nardo holding, although the First Department seems to acknowledge its
utility by observing that the knowledge of surveillance
material operates to limit the extent to which a plaintiff
may tailor her testimony. Surveillance evidence after
DiMichel is principally demonstrative proof, however,
and this invites abuse.
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merely precluding the film or video from being introduced at trial. Monetary sanctions, or even the striking
of the defendant’s answer are remedies available under
CPLR 3126. Withholding surveillance proof is a dangerous tactic: the truth will come out at some point, and
counsel should be wary of making false representations.
The standard for disclosure is that requested items shall
be exchanged if counsel knows, or should know, of the
existence of items responsive to a demand. Counsel
would be well advised to make sure that the insurance
professionals with whom they are working, and their investigative personnel, are aware of the disclosure requirements to avoid the possibility of surveillance proof
surfacing in a way that invites judicial sanctions.
Viewed in this context, the rule adopted by the First Department in Tran certainly seems more likely to diminish the incentives for abuse, whether advertent or inadvertent.
The ultimate sanction manifests itself in the ire of a
jury. Surveillance proof, once disclosed, is highly vulnerable to testimony from the plaintiff, detailing how
the events depicted represented an unusual instance,
and how the aftermath of the momentary event displayed was hours, days or weeks of additional pain. Juries receive this type of testimony sympathetically, and
readily accept the argument that the plaintiff has been
twice violated: by the event underlying the lawsuit, and
by the intrusive spying of the defendant’s lawyers and
investigators and insurers. The defense in a personal injury lawsuit is often depicted as bringing vast resources
to bear against the claimant; surveillance proof underlines this perception.
The decision to undertake surveillance of a plaintiff
in a personal injury lawsuit has always been a complicated issue for defense counsel, if only because of the expense involved. As the law has developed, it is now
plain that this type of proof is probably best used only
after more discreet forms of background investigation,
together with thorough discovery and depositions, have
led to the conclusion that a claim is demonstrably fraudulent. The Fortune Cookie is a historical artifact that will
shortly resemble the way personal injury defense is conducted in the way that My Cousin Vinny34 resembles a
typical criminal trial.
1.

2.
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MGM 1966. Jack Lemmon, Walter Matthau, Ron Rich,
Cliff Osmond, Judi West. Directed by Billy Wilder. Written by Billy Wilder and I.A.L. Diamond. Produced by
Billy Wilder.
A possible exception to this cinematic general rule may
be The Verdict, the 1982 Paul Newman vehicle. (20th Century Fox. Directed by Sidney Lumet, screenplay by David
Mamet; also featuring James Mason, Jack Warden and
Charlotte Rampling.) Newman’s character engages in a
variety of intrusive and unethical investigative tactics, including breaking into a mailbox. The underhanded tactics

3.

4.
5.
6.
7.

8.

9.
10.
11.
12.
13.
14.

of defense counsel include prying into the attorney-client
relation by placing a “mole” (Rampling) in Newman’s office. The fact that defense counsel is portrayed as being
unethical, combined with Newman’s Academy Award
nominated performance (and Newman’s appeal generally) no doubt accounts for the ability of the audience to
accept the intrusive conduct depicted.
Warner Brothers, 1993. Directed by Donald Petrie. Screenplay by Mark Steven Johnson. Also featuring Ann-Margaret, Burgess Meredith, Ossie Davis, Kevin Pollack, and
Daryl Hannah.
George A. LaMarca, Overintrusive Surveillance of Plaintiffs
in Personal Injury Cases, 9 Am. J. Trial Advoc. 1 (1985).
Evans v. Anheuser-Busch, Inc., 277 A.D.2d 874, 716
N.Y.S.2d 268 (4th Dep’t 2000).
80 N.Y.2d 184, 590 N.Y.S.2d 1 (1992).
It is not clear why the Fourth Department is such a
hotbed for this sort of litigation, but it’s not just Buffalo:
Evans, 277 A.D.2d 874, is a Syracuse case.
80 N.Y.2d at 190. In Marte v. W.O. Hickok Mfg. Co., 154
A.D.2d 173, 552 N.Y.S.2d 297 (1st Dep’t 1990), the First
Department found that surveillance films should be discoverable in their entirety pursuant to CPLR 3101(e),
which governs party statements. The Fourth Department
in DiMichel v. South Buffalo Ry. Co., 178 A.D.2d 914, 579
N.Y.S.2d 788 (4th Dep’t 1991) and Poole v. Consolidated Rail
Corp., 178 A.D.2d 941, 579 N.Y.S.2d 772 (4th Dep’t 1991),
treated surveillance films as material prepared for litigation and held that such films were discoverable because
they could not be reproduced by other means, and were
susceptible to manipulation. In Careccia v. Enstrom, 174
A.D.2d 48, 578 N.Y.S.2d 678 (3d Dep’t 1992), the Third
Department agreed with the Fourth Department that surveillance tapes were not party statements for purposes of
CPLR 3101(e), but were instead material prepared for litigation under CPLR 3101(d)(2). The court held that surveillance tapes were analogous to the statements and reports of an investigator hired by defendant to observe
plaintiff’s activities, and rejected the Fourth Department’s
holding in DiMichel, ruling instead that authenticity
could be verified through voir dire and cross-examination
of the person who had made the videotape. In Kane v.
Her-Pet Refrigeration Co., 181 A.D.2d 257, 587 N.Y.S.2d 339
(2d Dep’t 1992), the Second Department agreed with the
holding in DiMichel, and found that although surveillance films were material prepared for litigation, they
should be subject to disclosure because of “the plaintiffs’
substantial need to verify the accuracy of the potentially
devastating films prior to trial.”
DiMichel, 80 N.Y.2d at 190 (emphasis added).
Id. at 196.
Id.
Id. at 197.
Id.
Id. No authority was given as an example of this “very
real danger.” One of the tactical questions which used to
be confronted by defense counsel contemplating the use
of surveillance film was what, out of x amount of film
taken, should be displayed to the jury? Showing clips of
highlights, and editing out the more mundane activities
of the plaintiff, or even editing out footage which might
tend to corroborate the plaintiff’s claimed injury, could be
very effectively countered by plaintiff’s counsel cross-examining the investigator who took the films on the question of how much additional footage existed, or by show-
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15.

16.
17.

18.
19.
20.
21.

ing all of the footage, numbing the jury to the damaging
few seconds shown by the defense. The Court found that
this approach might not be sufficient: “Even if after careful examination plaintiff was able to demonstrate that the
evidence had indeed been distorted, it would be difficult
to undo its initial impact and to erase the impression left
in the minds of the jury members.” Id. at 196.
178 A.D.2d 941, 579 N.Y.S.2d 772 (4th Dep’t 1991), rev’d
sub nom. DiMichel v. South Buffalo Ry. Co., 80 N.Y.2d 184,
590 N.Y.S.2d 1 (1992).
DiMichel, 80 N.Y.2d at 199.
Although DiMichel represented a shift in the law of New
York, it was foreshadowed by a number of decisions in
other jurisdictions, and in decisions interpreting the disclosure requirements under the Federal Rules of Civil
Procedure. See, e.g., Martin v. Long Island R.R. Co., 63
F.R.D. 53 (E.D.N.Y. 1974).
252 A.D.2d 69, 684 N.Y.S.2d 736 (4th Dep’t 1998).
252 A.D.2d 946, 675 N.Y.S.2d 734 (4th Dep’t), appeal
denied, 92 N.Y.2d 817, 684 N.Y.S.2d 488 (1998).
281 A.D.2d 761, 722 N.Y.S.2d 596 (3d Dep’t 2001).
See Evans v. Anheuser-Busch, Inc., 277 A.D.2d 874, 716
N.Y.S.2d 268 (4th Dep’t 2000).
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22. The First Department declined to reach the question in
Bojkovic v. JLT Assocs., 278 A.D.2d 46, 717 N.Y.S.2d 171
(1st Dep’t 2000) because of plaintiff’s failure to timely file
an appeal or cross-appeal.
23. 291 A.D.2d 121, 740 N.Y.S.2d 11 (1st Dep’t 2002).
24. Id. at 124.
25. Id. at 125.
26. Id.
27. DiMichel v. South Buffalo Ry. Co., 80 N.Y.2d 184, 193, 590
N.Y.S.2d 1 (1992).
28. LaMarca, supra note 4.
29. Id. at 6–9.
30. Howell v. New York Post Co., 81 N.Y.2d 115, 596 N.Y.S.2d
350 (1993) (“There is, of course, no cause of action in this
State for publication of truthful but embarrassing facts.”).
31. 230 A.D.2d 204, 660 N.Y.S.2d 906 (4th Dep’t 1997).
32. 238 A.D.2d 930, 661 N.Y.S.2d 554 (4th Dep’t 1997).
33. Dana, 230 A.D.2d at 209 (quoting Howell, 81 N.Y.2d at
121).
34. Trimark, 1992. Directed by Jonathan Lynn; featuring Joe
Pesci, Ralph Macchio, Mitchell Whitfield, Marisa Tomei,
Fred Gwynne and Lane Smith.
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Behavioral Decision Theory
Can Offer New Dimension
To Legal Analysis of Motivations
BY PAUL BENNETT MARROW

M

any lawyers and judges dismiss the application of cognitive psychology to the practicalities of the law on the grounds that it represents
nothing more than fuzzy science. This may be a serious
mistake. Cognitive psychology has a place in our judicial system, and attorneys discovering this are bringing
a new dimension to their legal analysis.
Behavioral Decision Theory or BDT may have application in situations where the decision-making process
is being scrutinized. BDT can be used to better understand how and why people reach decisions, and how
others may seek to influence how these decisions are
made. Seem a bit abstract and perhaps irrelevant? Think
again, especially about situations that involve an assumption of a risk. A case in point: tobacco litigation.
Those attacking the tobacco industry were able to show,
in part by using the principles of BDT, that Joe Camel
was intentionally designed to appeal to known cognitive weaknesses and to override information provided
to potential smokers that tobacco is a very dangerous
drug. The tobacco industry had no other way to account
for Joe Camel, and the rest is history.1
Until BDT came on the scene, lawyers and judges assumed that when people make decisions involving serious matters like the assumption of any risk, they do so
in a rational manner. This changed when cognitive psychologists began a line of inquiry that provided empirical evidence establishing that, indeed, people sometimes are irrational in their decision-making process. Of
course, if BDT established only that people can be irrational, we would all yawn and dismiss the research as
merely confirming the obvious. But suppose it can be
shown that someone has knowingly manipulated this
propensity and that in doing so has taken unfair advantage of someone else. If BDT can be used to establish
that the decision maker was tricked into ignoring his or
her own better judgment and that the result was detrimental, BDT becomes a very useful tool indeed.
Improper manipulation isn’t the same as fraud or
false advertising. It involves a conscious attempt to
thwart rational decision making by disarming the decision maker and overriding good judgment. Sometimes
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manipulation is acceptable, such as when the manipulated party ends up doing no more than he or she originally intended to do. A consumer who intended to purchase soap can be manipulated to prefer brand A over
brand B and is no worse for the manipulation. But when
manipulation is designed to thwart good judgment to
the detriment of the decision maker, things change. BDT
offers a new level of circumstantial evidence about what
might actually be going on. Such was the case with Joe
Camel. The tobacco industry couldn’t account for that
manipulation, and thereby left open the door for juries
to conclude that big tobacco was up to something nefarious.
Another example: situations where the manipulation
is of trust. One commentator has detailed the application of BDT to the obligation of a customer to read disclosure materials provided by a stockbroker.2 If the
stockbroker manipulates the customer intending to create the impression that the customer can trust the stockbroker to review disclosure materials on the customer’s
behalf, that manipulation should preclude the stockbroker from later attempting to take advantage of the customer’s failure to have actually read such materials.

Filters That Affect Ability to See Clearly
People make decisions using filters that yield cognitive distortions, errors and illusions and sometimes
these errors are systemic. There are two types of filters:
effects and biases.
Effects Effects have to do with the context in which a
decision is made. There are many, and but a few examples illustrate the principle.
PAUL BENNETT MARROW serves as
counsel to Banks, Shapiro, Gettinger,
Waldinger & Brennan in Mt. Kisco. He
graduated from Case Western Reserve
University and received his J.D. degree from New York Law School.
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that they were better or worse than the average person
• Endowment effect: People will often place a higher
at predicting the outcome of a coin toss. The researchers
value on something they already have than on the same
provided rigged feedback on predictions and convinced
thing if it belongs to someone else. The effect represents
the subjects that luck wasn’t involved but rather that the
a resistance to parting with something, not an increase
subjects were good or bad predictors. Moreover, the
in its value to the owner. In one experiment, subjects
same subjects reported that they were sure that their
were asked to imagine owning a coffee mug and then
performance would improve with practice! By appealasked to predict a selling price. They were then given a
ing to the desire to control, a skillful negotiator can ofcoffee mug and asked what they would want to sell it
tentimes win acceptance of an element of a deal if the
for. Before receiving the mug, the average estimated
other party concludes that the element was his or her
selling price was $3.73. Once they had received the mug,
idea in the first place.
the average price jumped to $5.40. This phenomenon
can be manipulated, i.e., the perception of being or not
• Affect: Early studies showed that the perception of
being endowed can be positioned to influence a willingrisk and the response to it are linked to the degree to
ness to part with or retain the perceived endowment.3
which the hazardous event evokes feelings of dread.
Later studies have shown that judgments about risk and
• Framing: As we all know, people are both risk-tolbenefit are negatively correerant and risk-averse. Framlated.5 The greater the pering assists in determining
ceived benefit, the lower the
how risk is viewed and how
Improper manipulation . . .
perceived risk, and vice
it is ultimately embraced or
involves
a
conscious
attempt
to
versa, suggesting that there
repudiated. Consider negotiis an inverse relationship beations surrounding a liquithwart
rational
decision
making
tween perceived risk and
dated damage clause that
by disarming the decision maker perceived benefit linked to
specifies a nominal amount
the strength of positive and
in the event of default. Such a
and
overriding
good
judgment.
negative emotion associated
clause has to do with the
with an event. This implies
promisor’s performance and
that people base their judgthe promisee’s wish that the
ments
not
only
on
how
they
think about something but
promisor actually performs. Rejection of a demand for
how they feel about it. Affect therefore acts as a filter
limitation leaves the promisee in an unacceptable posithrough which risk is perceived and evaluated.
tion, i.e., not winning the promisee’s commitment to
Biases Biases are about how people evaluate and utiperform. Therefore, the framing of the choice creates an
lize
information. We all have limitations on our ability
opportunity to have performance with a limitation or, in
to
understand
and handle information. This limitation
the alternative, no performance. The promisee is more
is known as “bounded rationality.”6 People tend to set
likely to accept the limitation because of the framing efan initial target level of aspiration or satisfaction, and
fect even though that choice is arguably the riskier alonce that target has been met, they terminate the search
ternative.
for an alternative. Once information is received that is
• Extremeness aversion: People are also adverse to
good enough to meet the established expectation, conextremes. Whether something is perceived as an exsideration of alternatives is abandoned. This is called
treme depends in large part on the position of the choice
“satisficing.”7
relative to others. In one experiment, subjects were
There are many types of biases; the following are
asked if they preferred a less expensive and smaller
only a few examples.
radio, choice A, to a more expensive and larger radio,
• Overconfidence: Oftentimes people tend to be
choice B. The subjects preferred choice A. But when the
overconfident with respect to future events, even when
same subjects were given an additional choice, a very
they understand the rather negative actuarial probabiliexpensive and large radio, choice C, many who had preties of such events. This is because people tend to use
viously selected choice A changed their minds and
past positive experience as the foundation for predicting
asked for choice B.4 If a choice is positioned as an exthe future, resulting in an underestimation of risk. Overtreme, it is less likely to be accepted not because of the
confidence creates a resistance to information that sugcontents but because of the setting. But if it is positioned
gests the need for caution and can be manipulated to
as a compromise, there is a far greater likelihood that it
disarm an individual considering the assumption of a
will be accepted.
risk.
• Illusion of control: People have a tendency to treat
• Cognitive dissonance: Cognitive dissonance is a
chance events as if they involve skill and hence are
tendency to repudiate or downplay information that
within their control. In one experiment, students stated
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contradicts more favorable information about oneself.
In the face of known risk, some might develop an opinion that they themselves are relatively immune from the
consequences of the risk, thereby dangerously undervaluing a risk because of a misplaced trust in their own
beliefs. This can become particularly acute where there
are repeat reinforcements of the misplaced trust. Therefore, it behooves the person seeking to lay off risk to present it in such a manner that it resembles previously encountered risks.
• Cooperation: In an ordered society, people generally seek to cooperate and act fairly. Sometimes they will
sacrifice self-interest either to cooperate or to appear to
be cooperating. Constructive confrontation may even be
avoided for fear that it will be perceived as non-cooperation. This bias can be easily manipulated by techniques
that position confrontation as an expression of noncooperation.
• Anchoring and adjustment: When people undertake to estimate the possibility of a future event happening, they frequently “anchor” onto some initial possibility and then fail to adjust carefully when new
information becomes available. If the initial anchor is to
an arbitrary or nonrational perception, systematic errors
can appear because the initial value was skewed. This
bias, too, can be easily manipulated by using the framing effect to trigger anchoring to a misconception or to a
pre-established reference point.
• Status quo bias: Preferences of a decision maker
can depend on how that person perceives options relative to the status quo. If given a choice between options
that represent deviations from the status quo, people
will tend to gravitate towards the option that represents
the least deviation. If someone perceives a deviation
from the status quo, there is a likelihood that the individual will accept or reject terms on that basis without a
clear understanding of what the implications of the
terms really are.

Tying It All Together
With contracts that involve claims of unconscionability, BDT can be used to show ambient circumstances
which suggest an intention to disarm perceptions about
the assumption of a risk, thereby gaining an unfair advantage.8
Sales techniques are sometimes knowingly designed
to create the impression that a relationship of trust exists, when, of course, it really doesn’t, and that this in
turn triggers known biases such as the cooperation bias,
cognitive dissonance and the overconfidence bias,
which collectively cause the decision maker to underestimate risk, to his or her detriment. Certainly people are
responsible for the decisions they make. But where it
can be shown that, because of an intentional manipulation of the ability to evaluate the circumstances clearly,
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the decision maker has made an awful mistake, there is
room for an exception9 especially in a non-regulatory
environment. BDT can help to smoke out whether a
given situation involves an unfair and intentional manipulation.
BDT gives additional clarity about motivation, and
because this knowledge may prove powerful in many
situations, the practitioner is well served by learning
more about BDT.
1.

2.

3.
4.
5.

6.

7.
8.

9.

See Jon D. Hanson & Douglas A. Kysar, Taking Behaviorism
Seriously: Some Evidence of Market Manipulation, 112 Harv.
L. Rev. 1423, 1467–1550 (1999).
Langevoort, Selling Hope, Selling Risk: Some Lessons for Law
from Behavioral Economics about Stock Brokers and Sophisticated Customers, 84 Cal. L. Rev. 627 (1996).
Hahneman & Tversky, Choices, Values and Frames, 39 Am.
Psychologist, 341, 348 (1984).
Kelman et al., Context Dependence in Legal Decision
Making, 25 J. Legal Stud. 287, 288 (1996).
Alhakami & Slovic, A Psychological Study of the Inverse Relationship Between Perceived Risk and Perceived Benefit, 14
Risk Analysis 1085 (1994).
Larry T. Garvin, Adequate Assurance of Performance: Of
Risk, Duress, and Cognition, 69 U. Col. L. Rev. 71, 141,
nn.324–26 (1998).
Simon, Rational Decision Making in Business Organizations,
69 Am. Econ. Rev. 493, 502–503 (1979).
Paul Bennett Marrow, The Unconscionability of a Liquidated
Damage Clause: A Practical Application of Behavioral Decision Theory, 22 Pace L. Rev. 27 (2002).
See Halprin v. 2 Fifth Ave. Co., 101 Misc. 2d 943, 422
N.Y.S.2d 275 (Sup. Ct., N.Y. Co. 1979), rev’d, 75 A.D.2d
565, 427 N.Y.S.2d 258 (1st Dep’t 1980), aff’d, 55 N.Y.2d 937,
449 N.Y.S.2d 175 (1982).
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New York Lawyer’s Deskbook, Second Edition
• A step-by-step guide for handling a basic case or transaction in 24 areas
of practice.
• Includes a new chapter on Elder Law by Steven M. Ratner, Esq.

“. . . exactly the book I was looking
for—and could not find—when I
began to practice in New York.”
Jill Nagy, Esq.

“. . . one of the finest deskbooks
that has ever been published.”
Lucian L. Lodestro, Esq.
Lodestro, Vanstrom & Edwards
Jamestown, NY

1998 (Supp. 2001) • PN: 4150 • List Price: $185 • Mmbr. Price: $160

New York Lawyer’s Formbook, Second Edition
• Includes over 2,200 pages of forms, checklists and other exhibits
used by experienced practitioners in their day-to-day practices.
• Consists of 20 sections, each covering a different area of practice.
• Includes new chapters of Elder Law forms and Mortgage documents.

“. . . an excellent tool for every practitioner.”
Muriel S. Kessler, Esq.
Kessler and Kessler
New York, NY
1998 (Supp. 2001) • PN: 4155 • List Price: $185• Mmbr. Price: $160
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Source code: cl1584

LAWYER’S
BOOKSHELF
Modern Legal Drafting, A Guide
to Using Clearer Language, by Peter
Butt, Esq., Solicitor, Australia; and
Richard Castle, Esq., Solicitor, England
and Wales; New York: Cambridge University Press, 2001, 181 pages, $60
hardcover, $23 paper. Reviewed by Eugene C. Gerhart.
On page 4 of this painstakingly researched work, the authors state, “Our
purpose in this book is to encourage
legal drafters to write in modern, standard English by illustrating why it is
preferable to traditional legal English.”
Their joint effort goes a long way toward achieving their goal, thanks to
their own long experience in legal
practice and research.
In several sections the book covers
these subjects: “What Influences the
Legal Drafter,” “How Legal Documents Are Interpreted,” “The Move towards Modern English in Legal Drafting,” “Some Benefits of Drafting in
Plain English,” “What to Avoid when
Drafting Modern Documents,” “How
to Draft Modern Documents,” and
“Using the Modern Style.”
By using common legal examples
such as agreements, deeds, leases,
wills, etc.; the authors illustrate how
clarity can be achieved. Young writers
can profit by their wise advice.
The phrase “modern, standard English” is defined (page 129) as “standard
English as currently used and understood.” Examples illustrate their goals.
Lawyers and judges in the United
States, Britain, Australia and other
English-speaking countries often criticize their legal brethren for many of
the faults the authors point out,
including intentional vagueness,
“and/or” constructions, gender neutrality, “jointly and severally,” and
other well-known phrases. Lawyers
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use form books and they fear making
mistakes. One reason for following a
beaten path is that it leads someplace.
Lawyers know that. The Bible (Eccl.
5:2-3) advises, “Let thy words be few .
. . a fool’s voice is known by a multitude of words.” The problem is not
new, and will probably not disappear
soon.
Will Rogers humorously observed
that “Lawyers make a living out of trying to figure out what other lawyers
have written.” It is true that with
words we govern men [and women!],
as Disraeli wisely observed. Those
who use words should choose clear,
succinct and forceful language.
Drafters, judges, lawyers, students
and writers will profit by a study of
this book. The legal profession owes
the authors a debt of gratitude for a
book that would be a useful and valuable addition to any legal library.
EUGENE C. GERHART is editor emeritus of the Journal.

Arbitration: Essential Concepts, by
Steven C. Bennett, ALM Publishing,
2002, 300 pages, $32.95 paper. Reviewed by Beverly M. Poppell.
Rare is the legal treatise whose
words need not be read twice to comprehend their meaning. Steven C. Bennett, has written a practical guide to arbitration that lawyers, law students
and business people will find eminently useful—and readable. Written
in self-contained paragraphs and
chapters, Arbitration: Essential Concepts
can be used as a quick reference for the
seasoned practitioner or as a text book
for those who need to learn about arbitration “from scratch.”
From the particulars of constructing
an arbitration clause to confirming and
vacating arbitration awards, Bennett
lays out practical considerations of
both substance and procedure, covering, for example, how broadly or narrowly an arbitration clause should be
drafted, how the arbitrator should be
chosen, how the award will be en-

forced, how preliminary relief will be
handled, what remedial powers
should the arbitrator have, and what
level of judicial review will be specified.
He describes the contractual nature
of arbitration, emphasizing the source
of the arbitrator’s authority as that
granted by parties themselves. He discusses the principle of separability of
the agreement to arbitrate from the
agreement giving rise to the dispute in
the first place. A claim that an agreement to arbitrate was based on fraud,
duress or other grounds may void the
arbitration agreement without voiding
the entire contract in which the arbitration clause is contained. On the other
hand, an agreement to arbitrate may
be found to exist on the basis of an exchange of correspondence expressing
an intent to resolve disputes through
this means.
He notes early experience with arbitration as an alternative dispute resolution technique and, pulling no
punches, describes the legal and judicial communities’ skepticism of the
ability of arbitrators to perform that
role, which the courts have jealously
guarded. Tracing the U.S. Supreme
Court’s early reluctance to permit federal claims—particularly those arising
from securities laws—to be submitted
to arbitration, even on consent of the
parties, Bennett succinctly describes
the Court’s change of heart some 30
years later to acknowledging that public policy does not preclude arbitration
involving important federal rights, including those arising from securities
laws as well as antitrust and RICO
statutes. He points out, however, that
the law continues to evolve with respect to what disputes can be put to
the test in arbitration and which cannot, for public policy reasons. Criminal
matters, child custody disputes and
bankruptcy are three areas, Bennett
notes, for which current public policy
eschews arbitration.
In addition to explaining federal
(Federal Arbitration Act) and parallel,
state, statutory authority to arbitrate,
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Bennett provides a look at the rules of
sponsoring organizations that administer dispute resolution programs,
such as the American Arbitration Association (U.S.), London Court of International Arbitration (London), and the
International Chamber of Commerce
(Paris). He reviews the rules of specialized organizations such as the National Association of Securities Dealers
and paints a clear picture of different
philosophies toward arbitration that
commercial dealings, particularly international transactions, often reveal.
For example, European arbitrators are
much less tolerant of wide-ranging requests for documents and extensive
examination of witnesses than are
American arbitrators.
Within the American legal system,
Bennett explains some of the “novel
concepts and problems” posed by
labor, employment, consumer and securities arbitration. For example,
where employer and employees are
bound by collective bargaining agreement to deal with each other over a
long period of time, arbitration has
proven to be a quick method of resolving contract disputes allowing the parties to mitigate the risk of labor unrest
that could be occasioned by lengthy
court litigation.
Bennett explains that the coverage
of the federal arbitration statute is not
limited to commercial contracts but extends to arbitration provisions in employment contracts that are not purely
intrastate in scope. Bennett further explains that, because the Federal Arbitration Act “generally preempts inconsistent state legislation, a state
probably could not enact a statute
aimed at invalidating or restricting the
enforceability of employment arbitration agreements.” As for systems in
which the employer chooses the arbitrator or where arbitration is so expensive that the employee is in effect prohibited from asserting a claim, Bennett
points out that courts in some instances have invalidated such systems.
In consumer litigation, arbitration
enables manufacturers, distributors
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and other businesses to control the
risks that large jury verdicts and class
actions can create in civil litigation,
Bennett explains. He estimates that the
increasing popularity of the Internet
and electronic transactions magnify
the likelihood of worldwide litigation
when a consumer problem arises, and
suggests that arbitration can reduce
this risk by fixing a single set of procedures and venue for the resolution of
such disputes.
Bennett’s review of the American
Arbitration Association’s commercial
arbitration rules is thorough but manages to avoid being tedious. He looks
at typical arbitration clauses, pleadings, method of selection of an arbitrator or arbitration panel, discovery and
evidence, the hearing itself, the award,
arbitrator immunity and fees. His review of governing ethics and rules of
professional responsibility are obligatory inclusions and are helpful, particularly for the uninitiated who may be
uncertain about what to expect in their
first arbitration.
Perhaps most interesting is Bennett’s take on international arbitration.
It is the course of commercial dealing
and standards of practice, rather than
legalistic rules, that have resulted in a
consensus on certain core principles
that guide procedures in international
arbitration. One is that documentary
evidence is the primary source of information used to resolve international
disputes; another is that the proponent
of a discovery request must make
some showing that the documents
exist, that the adversary possesses
them, and that they are necessary for
the arbitrator to decide the case.
In this country, limitations on discovery are one reason parties may
choose not to arbitrate disputes. Others include the relaxed standards for
decisions, limited review of the arbitration award, and difficulty acquiring
preliminary relief. But as Bennett
points out, many parties do not arbitrate simply because it has not been
presented to them as an alternative to
costly, lengthy, civil litigation. Al-

though not a panacea, Bennett contends, arbitration serves an important
role in the American decision-making
system. He observes that judges, legislators, practitioners and academics are
increasingly paying attention. Their effort in that regard will be aided by his
straightforward writing style in this informative yet highly readable book.
BEVERLY M. POPPELL is an attorney
who serves as a labor relations neutral in New York City and writes on
legal subjects.

FOUNDATION
MEMORIALS

A

fitting and lasting tribute to
a deceased lawyer can be
made through a memorial contribution to The New York Bar
Foundation. This highly appropriate and meaningful gesture
on the part of friends and associates will be felt and appreciated
by the family of the deceased.
Contributions may be made
to The New York Bar Foundation, One Elk Street, Albany,
New York 12207, stating in
whose memory it is made. An
officer of the Foundation will notify the family that a contribution has been made and by
whom, although the amount of
the contribution will not be specified.
All lawyers in whose name
contributions are made will be
listed in a Foundation Memorial
Book maintained at the New
York State Bar Center in Albany.
In addition, the names of deceased members in whose memory bequests or contributions in
the sum of $1,000 or more are
made will be permanently inscribed on a bronze plaque
mounted in the Memorial Hall
facing the handsome courtyard
at the Bar Center.
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Professionalism Award

An Exemplary Lawyer
BY MIRIAM H. NETTER

I

n all, more than a dozen letters from clients, colleagues,
opposing counsel and judges were received in support
of Carlton F. Thompson, a name partner in the Binghamton law firm of Levene, Gouldin & Thompson, LLP, to
receive the New York State Bar Association’s Third Annual
Attorney Professionalism Award for his exemplary skills
and civility in the practice of law.
As one young lawyer put it, “If the question were
posed, who best exemplifies the type of lawyer you would
like to be when you grow up, I would certainly have to answer, Carlton F. Thompson.”
The award, given by the NYSBA’s Committee on Attorney Professionalism, was presented by President-elect Lorraine Power Tharp of Albany to Thompson during the Association’s 125th annual meeting.
Thompson, a magna cum laude graduate of Syracuse University, earned his law degree from Syracuse University
College of Law (Phi Beta Kappa, Phi Delta Phi and Justinian Society).

Testimonials
Following are excerpts from some of the letters that
recommended Carlton F. Thompson as the 2002 recipient
of the Attorney Professionalism Award.
“Despite his stature as the highly respected and regarded senior partner of a leading upstate firm, Carl has
always had a gentle, unassuming personality and a sense
of openness and respect for everyone with whom he
comes in contact. In the courtroom and in the community
he is unfailingly fair minded, courteous and respectful.”
Justice Robert S. Rose of Binghamton, Supreme Court,
Appellate Division, Third Department.
“He never raised his voice in anger, even under the
most stressful of situations. On the contrary, he frequently acted as mediator when matters became hot. In
his calm and quiet manner, he often negotiated a compromise when an offending question was posed at a
deposition, always cautious not to embarrass or belittle
opposing counsel.”
Catherine A. Gale of Fayetteville, Gale & Dancks, LLC.
“His integrity, honesty, and straight forward, above reproach demeanor have earned him the respect of friends
and peers—Carl has been a mentor to me in the truest
sense of the word.”
Leonard Feld, MPA, former corporate director of risk management.

52

“Carl has combined the highest standards of professionalism
with a very successful career in
medical malpractice litigation.
His consideration of others, his
mentoring of young lawyers and
his unfailing courtesy and civility in what could be a contentious practice area, have
earned him this recognition,”
said John Stuart Smith of
Rochester (Nixon Peabody, LLP), the committee chair.
Highly regarded as one of the foremost defense lawyers
in upstate New York, he used his strong organizational
skills to develop protocols for providing an effective defense in medical liability matters, a model for attorneys
practicing in this area of the law. Thompson is a Fellow of
the American College of Trial Lawyers, a past chair of the
NYSBA’s Trial Lawyers Section and a past president of the
Broome County Bar Association. He has lectured extensively to hospital staffs and medical societies concerning
risk management and malpractice defense strategies, and
is known for assisting his colleagues in these areas.
The Attorney Professionalism Award was established to
recognize attorneys who have demonstrated the highest
standards of professionalism, including dedication to service of clients and commitment to promoting respect for
the legal system in pursuit of justice and the public good,
characterized by exemplary ethical conduct, competence,
good judgment, integrity and civility.
Previous recipients include Barry Kamins of Brooklyn
(Flamhaft Levy Kamins & Hirsch) and Lucille A. Fontana
of White Plains (Clark, Gagliardi & Miller).
David M. Gouldin, a partner and 50-year friend who
nominated Thompson for the award, said, “I knew him
when he was a young lawyer in my father’s firm and I was
just about 10 years old. He became my mentor when I first
started practicing law more than 35 years ago. The richness
of what he has to offer others as a true gentleman and as a
lawyer, and how graciously and willingly he has done so,
never ceases to amaze me.”
Nomination forms for the 2003 Attorney Professionalism Award may be obtained by contacting Terry Brooks at
the Bar Center (518) 463-3200 or tbrooks@nysba.org. Nominations must be submitted no later than October 8, 2002.
MIRIAM M. NETTER is a member of the Committee on Attorney Professionalism and chairs the subcommittee that
administers the Attorney Professionalism Award.
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Potpourri:

LANGUAGE
TIPS
BY GERTRUDE BLOCK

Q

uestion: Attorney Eric Napoli,
who lives in Spain, writes that a
friend who takes English
classes from a European teacher asked
the teacher whether the phrase, “to
make a decision” or “to take a decision” was correct. The teacher explained that either was correct, but
“take a decision” was preferable. Attorney Napoli wrote that he told his
friend that he thought the teacher was
wrong because idiomatic English requires “make a decision.” Attorney
Napoli added that because in Spanish
decisions are “taken” (tomar una decision), and he has become so accustomed to Spanish usage, he wonders if
he gave his friend the wrong advice.
Answer: His advice was correct. Idioms vary from language to language,
and they have no grammatically logical basis. The 1993 edition of the Columbia Guide to Standard English states
that “if a locution is idiomatic, it is
standard because we have all agreed it
is logical.” So Spanish speakers agree
to “take decisions,” while English
speakers agree to “make decisions.”

From The Mailbag:
Several readers have responded to
the question that appeared in the
March/April Journal about whether
enclosure or attachment is the better
choice when fastening documents to
e-mails. Attorney Maitland Kalton,
who practiced for 19 years in England
but has recently moved to New York,
prefers “I attach,” or better yet, “attached is.” On the other hand, Attorney Heidi Keschenat points out that
e-mail, merely a faster method of communication, should retain the formality of a normal letter. She therefore
uses enclosure for documents attached
to e-mails.
Thanks to both readers and others
who responded, the slight majority of
whom preferred attached to enclosed.
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Attorney William H. Hagendorn, of
the New York firm of Burlingham Underwood LLP, (an old-time admiralty
firm, which represented the owners of
the Titanic) sent me a wonderful item,
which he called, “Demise of the female
(gender) form.” On March 20, 2002,
Lloyd’s List, a distinguished British insurance and shipping newspaper
founded in 1734 and read by many
U.S. admiralty and maritime lawyers,
decided that, beginning on April 1,
ships would be referred to in the
neuter gender, thus abandoning the
historic tradition of referring to them
as female.
Readers’ response to the Lloyd’s List
article was immediate and amazing.
As the newspaper noted in its March
22 edition, “the unprecedented response from newspapers and mariners
all over the world . . . visibly demonstrated the emotions . . . attached to
ships past and present.” Headlines of
newspaper articles included the following: “Move to take the sex out of
ships sparks a mutiny,” and “Lloyd’s
List sinks the tradition of calling ships
‘she.’”
But even more amazing to this nonsailor was the generally horrified reaction of Lloyd’s List readers, some of
whose letters were printed in the
March 22 edition of the newspaper.
One reader wrote: “Seafarers are dying
while you attempt to score cheap circulation points over your principal
rival.” Another reader wrote: “Only a
bunch of crusty, out of touch, stuck up
Englishmen would dream of trying to
change the way we’ve spoken of ships
for 1000s of years as ‘she.’ Get out of
there and go tend to your gardens and
hunt foxes, you arrogant ass holes.”
A third imagined how his dead
brother would feel: “My brother spent
many years with Lloyd’s Register. He
would certainly turn in his grave if this
happens. Whatever bureaucrat considered such a step obviously should
have never had anything to do with
ships in the first place.” And another
correspondent labeled the announced
change “over-zealous political correctness,” and added, “A ship may be a
commodity to you, but to the men and

women who put to sea and whose
lives depend upon them, they are
more. Where is your sense of fun and
your sense of tradition? Our culture
dies the death of a thousand cuts.”
Only two writers approved of the
change. A woman reader wrote, “I just
wanted to thank the editor who was
wise enough to realize that referring to
ships as ‘she’ is both archaic and insulting to women. . . . The editor who
had the guts to . . . take a stand on this
should be commended and receive a
huge salary increase.”
Finally, a reader expressed my feelings when he wrote, “Why there
should be such antipathy to your proposals is a mystery. I undertook a poll
from the office to test the reaction. To
my surprise, I was met with vehement
opposition to the idea, but no one
could explain why a ship should have
gender.” Perhaps, he added, the original purpose for making ships female
was the feeling of security: “Mariners,
faced with unpredictable seas, sought
comfort from ascribing a maternal aspect to their vessels.”
The enraged emotions that the
name change aroused is indeed inexplicable to most of us. It brings to
mind, however, the strong feelings that
the word hopefully brought forth in
some Americans when it first became
common. Traditionally, hopefully described the feeling of the individual:
“He hopefully baited his hook, though
the fish were not biting.” More recently, however, it became a sentence
modifier: “Hopefully the weather will
be nice for the wedding.”
Most people accepted, or were perhaps unaware, of this meaning change,
but for a few readers it was sacrilege. It
was reported that one such person
placed a sign over her front door that
read, “Abandon hopefully all ye who
enter here.”
My thanks to Attorney Hagendorn
for sending this material, which indeed reveals how emotional people
can be about language.
GERTRUDE BLOCK is the writing specialist and a lecturer emeritus at
Holland Law Center, University of
Florida, Gainesville, FL 32611. Her
e-mail address is Block@law.ufl.edu.

Journal | July/August 2002

EDITOR’S
MAILBOX
Attorney Regulation and
Discipline
I write in response to Steven C.
Krane’s parting President’s Message
which appeared in the May 2002 issue
of the Journal.
While most would agree improving the justice system and access to it,
as well as protecting the interests of
New York attorneys are laudable
goals, I respectfully disagree that
those interests can be advanced while
attorneys continue to be admitted and
regulated solely at the state level.
Although Mr. Krane asserts that
“we must avoid becoming a protectionist guild,” our profession’s provincial thinking has prevented us from
keeping up with the changing needs
of the legal system and society as a
whole.
If the justification for this parochial
view is attorney regulation and discipline, note that few states have
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strayed very far from the Code of Professional Responsibility or the Model
Rules of Professional Conduct. An attorney can usually arrive at an answer
to an ethical situation no matter which
set of rules is applied. Then too, no
state would likely refuse a national
system of bar admission simply because the state judiciary and bar
would prefer its attorneys to be less
ethical than the prevailing national
standard.
As for bar examinations, the exams
themselves are gradually nationalizing anyway; 49 out of 50 states have
adopted the Multistate Bar Examination for at least part of a candidate’s
final score, and numerous states have
now adopted the MPT starting with
the February 2002 examination.
Additionally, despite attorney resistance, our society, being increasingly global, is increasingly national
as well. Our provincial restraints on
multi-jurisdictional admission and
practice run afoul of the general trend,
and we have failed to become as mobile and global as our own clients,
whether they are multinational corporations or impoverished criminal defendants. Improving the justice system and increasing universal access

can both be accomplished once clients
may choose their counsel without interference from our archaic guild
mind set.
When other professions nationalized their standards, practitioners and
clients benefitted from the increased
mobility, while we continue to suffer
under the weight of the powderedwig jurisprudence of previous eras.
Yet, despite the nationalization, can
anyone say that those professions
were irreparably damaged by the
broader approach? The American
public still holds physicians, accountants, and engineers in higher esteem
than lawyers, and yet we maintain,
without justification, the national professional testing and licensing will
somehow tarnish our profession and
image. Those other professionals, unencumbered by such restraints, have
been able to serve their clients no matter where they are located, and yet
they are no less subject to professional
discipline or civil liability. The continuing adherence to professional ethics
can be maintained simply because the
consequences of misconduct would be
national rather than local in nature.
WESLEY M. BROWN
Hamburg, N.Y.
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NEW
MEMBERS
WELCOMED
FIRST DISTRICT
Vardit Afriat
Harvey Agosto
Ryutaro Aida
Payam Akhavan
Ahmad Ammar Al-sati
Edward George Angelini
Rita F. Aronov
Deborah Lynn Axt
Ilonka Aylward
Jessica Lynn Bagner
Elena Baier
Melissa Jill Baily
Jonathan Scott Ball
Leslie Macdonald
Ballantyne
Jennifer Tara Barall
Harsha Barot
Santo Barravecchio
Maria Helena Barrera
Balarezo
Alexander David Barry
Serra Ayse Basoglu
Ryan Robert Bekkerus
Jennifer L. Beller
Orit Benitah
Gian Paolo Berard
Ross Michael Bernard
Benjamin Keith Bernstein
Paul P. Bertoni
Kenneth Tod Bierman
Stefanie Jill Birbrower
Maurice Blanco
Barry James Bleichner
Matthew J. Blit
Stacy Leigh Bogert
Alessandra M.Z. Boin
Charles Joseph Boudreau
Maria A. Bove
Joshua Eric Bowers
Philip M. Bowman
Walter H. Boxer
Cecile Boyer
Yekaterina Boyko
David A. Brauner
Andrew Hardin Bray
Christopher Scott Brennan
Hannah Breshin
Jennifer Lynne Breslow
Jay Daniel Brody
Katina Brountzas
Jennifer P. Brown
Justin M. Brown
Matthew A. Bryskin
Kim Tomsen Budinger
Holly April Bunnell
Ram Burshtine
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Amber Therese Busuttil
Coriander Joy Cahn
Arlety Campos
Thomas James Cannon
Jason H. Carls
John Luke Castelly
Scott Anthony Catlett
Shawn Michael Cestano
Gale Kuei-ling Chang
Jacqueline C.
Charlesworth
Roland Sydney Chase
Hewson Chen
Shana W. Chen
Yixin Chen
Connie Y. Chin
Juliette Y.C. Chinaud
Sheng Hui Chou
Abesh Choudhury
Leontine Denise Chuang
Eric S. Chun
Kangja Chung
Erin M. Coffer
Robert S. Cohen
Rachel Coleman
Kristin Ann Collins
Kristine Werkmeister
Collins
Maro Artemis
Constantinou
Tara Pam Cook-Littman
Michael B. Coons
Douglas Santino Corleone
Cristina Coronado
Sarah D. Crabtree
Brian Walter Crist
Theresa Crotty
Roderick J. Cruz
Michael Daniel
Cummings
Mary C. Curran
James P. Cusick
Talene Dadian
Marcus Emmanuel
Dalzine
Jennifer Davis
Marcia Janice Davis
Stephanie B. Davis
William Ralph De Coste
Maxence Pierre
De Gennaro
Justin Alexander Deabler
Jacqueline Marie
Della Chiesa
Lauren E. Della Monica
Bryan Neil Dematteo
Sydney E. Denny

Prashant R. Deshpande
Melissa Suzanne Devack
Denise Andrea Diallo
Christophe L. DiFalco
Amy L. Dobson
Carin M. Dorf
Andrea Dorigo
Dawn Marie Dow
David C. Drewes
Laurence M. Dreyer
Neil J. Dudich
Margaret L. Dundon
Isaac Erwin Dweck
Michele Christine Eason
Anna Maria Economou
Adena S. Edwards
Joseph Ehrenreich
Bettina Christine Elstroth
Gerald A. Eppner
Abraham Esses
Ruth Ann Eugene
Jonathan Paul Fader
Marc Fader
Cecelia L. Fanelli
Zachary D. Fasman
Michael E. Feder
Matthew Aaron Feigin
James George Felakos
Anna Feldman
Joseph Thomas Ferrone
Terence Joseph Filewych
Fabio Filocamo
Dana Michelle Fingerhut
Kevin Henry Fink
Meredith Bree Fink
Robert Finkelstein
Joseph A. Fitapelli
Sloane Fleckman
Ryon David Fleming
Sheila Vera Flynn
Matthew Scott Ford
Laura C. Fraher
Russell Frame
Jennifer Lynn Frattini
Michael J. Freno
Jennifer Ellen Fried
Sari J. Friedman
William I. Friedman
Kathryn Ilana Frucher
Jeanne Adele Fugate
Jonathan George Furst
Jason Dwayne Gabbard
Anna Penelope Gaffney
Elisabetta Giovanna
Maria Gasparini
Camille Angelique Gear
Shelley M. Geiler
Charles Albert Gelinas
Robert Wesley Gifford
Steven Paul Giordano
Nikolla Gjelaj
Philip A. Glantz
Daniela V. Gnaegi
Michael S. Gold
Andrea Goldbarg
Allison P. Goldberg
Jessica Amy Golden
Steven S. Goldschmidt
Antonio Golino

Lefan Gong
James Gooding
Patrick Kiernan Gray
Steven W. Green
Matthew William
Greenblatt
Tanya Greene
Jacqueline G. Gross
Lisa Pamela Gross
Benjamin Gruder
Brad Christian Gustafson
Harley Micah Haberman
Jason Aron Haim
William Hair
Karen Jeannette
Halverstam
Oded Har-even
Amy Claire Harfeld
J. Granger Harriss
Benjamin Robert Hartman
Joan M. Hauswald
Susan Victoria Hazeldean
Martin W. Helpern
Ariella Herman
Jennifer Ann Hershfang
Laura Laux Higgins
Midori Hills
Alexandra Ascher
Hochman
Francesca Alexandra Hogi
Adam Seth Hootnick
Andrew George Horne
Amy S. Horowitz
Shu-fen Huang
Kelly Sam Huffman
Daniel Robert Huth
Michelle M. Hyland
Shima Imoto
Joseph Anthony Inzerillo
Peter Eric Izanec
Deidre Jackson
Marc Jacob
Karuna K. Jain
E. Stewart Jeffries
Linda Vivian Joe
Erin D.E. Joffre
Michael William Johnson
Richard Earl Johnson
Vinay Jatinder Jolly
John Lorenzo Jones
Eric S. Kaplan
Adam Zev Karkowsky
Shinichiro Kashima
Jessica Kastin
Jordan Todd Katzenberg
Robert Harrison Keller
Jennifer Ann Kelly
Thomas Arthur Kenniff
Keri Ann Kilcommons
Quinn Thomas Kiley
Thomas Sang Kim
Anne Starr Kimbol
Moishie M. Klein
Olga Koloditskaya
Kristen Breeze Kovalsky
Katherine M. Kozub
Sandor Daniel Krauss
Charles Stuart
Kwalwasser

David Harris La Rocca
Catherine Caroline
Lacavera
Steven Morris Laduzinski
Lydia Lake
Jennifer Lamie
Joel Nathan Lander
Tatiana Lapushchik
Marc Andrew Lavaia
Gena Brie Lavallee
Berna M. Lee
Chungjoon Lee
Lawrence G. Lee
So Young Lee
Wanhi Lee
Michael L. Leest
John Joseph Leonard
Elizabeth Ryan Sue
Lin Leong
Jamaal Tyler Lesane
Gary J. Lesser
Ursula Levelt
Dianne K. Leverrier
Zachary Hale Levison
Steven L. Levitt
Brent Alan Lewis
Dryden J. Liddle
Isabel Iris Lieberman
Andrea Carolyn Johnson
Limpus
Christopher Lee Limpus
Cynthia Beth Lovinger
Athena Hwee-leng Low
Paul Victor Lucas
Kalama Mark Lui-kwan
Phillip Kent Lum
Yue Ma
James Mac Innis
Rafael Malka
Sari Mann
Michael Brian Mantegna
Heather R. Mars
Joseph Michael Martarella
Peter Martelli
Janalyn Marie Martinez
Matthew Scott Matera
Gabriel Gustavo Matus
Patricia Janet Matusiak
Jason D. May
Matthew Joseph
McCauley
Caryn L. McDermott
Alicia Marie Mcdow
John F. Mcguire
William Stewart
McMichael
Matthew H. Meade
Olivera Medenica
Michel Melendez
Karen Armenovich
Melik-Shakhnazarov
Judy Ann Melillo
Daniel Joseph Melman
Jennifer M. Meredith
Jeffrey Ronald Merlino
Eitan Misulovin
Tzili Mor
Kim Hae Shil Morrissey
Elissa Moskowitz
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Joel Steven Moss
Matthew Mozian
Sean Patrick Murphy
Eugenia Kathryn Murtha
Roberto Muzzetta
Cameron Ann Myler
Marshall J. Nachbar
Elizabeth Kyonghyun
Nahm
Jamie L. Nash
Alisa M. Newman
Justin E. Newman
Yasutaka Nishikori
Christopher R. Nolan
Danya Lavonna Norris
Amy Jung Hyun Oh
Niall Ohegarty
Adeyinka Akintande Ojo
Sophia Tzeng Okamoto
Lauren Faith Oland
Andrew J. Olmem
Jason M. Osborn
John Thomas Owen
Mirian A. Pacheco
John J. Paino
Julia Paskaloff
Nicholas Patouris
Andrianne Stephi Payson
Mary Katherine Pelz
Farrah L. Pepper
Sue Whe-yu Perng
Hieu T. Pham
Catherine Piche
Stefanie V. Plaumann
Jane-maree Plomley
Robert Polin Polin
Victoriya Portnov
Jonathan Scott Pressman
Jennifer Cheney Pringle
Celia Elizabeth Pruette
Julie Rebecca Rappaport
Omar Raoul Rehman
Timothy Barrett Reilly
Ronald Richard
Peter Rinato
Sarah Margaret Robertson
Theo J. Robins
Devin Roger Robinson
Elizabeth Anne Robson
Jennifer Emily Rodgers
Olga Johanna Rodriguez
Marcello Romanelli
Gary Richard Ross
Malik Naki Russell
Virginia Anne Rutledge
Jonathan Scott Sacks
Jeremy Isaac Sanderowicz
Andrea Santoriello
Jonathan Samuel Saul
David Sausen
Michael Schaper
Brian Schechter
Peter Jonathan Scheidt
Ellen Agnes Scordino
Beth C. Seligman
Todd Steven Sharinn
Tia Shim
Janet V. Siegel
Charmaine Larecia Slack

Randi-lynn Smallheer
John Christopher Smith
Samantha Southall
Michael Spiegeland
Joshua A. Spivak
Courtney Denise Spivey
Jennifer Ann Sponzilli
Jonathan Edward Staehr
Monica Jill Stamm
Thaddeus John Stauber
Edward J. Stein
Richard Ian Stempler
Michael Stepper
Ethan Immanuel Strell
Sonya Ann Strnad
Eileen Suh
Jay Young Sung
Jonathan E. Swerdloff
Michael Christopher
Swiader
Cecilia Chie Takayama
Joyce Tavoulareas
Leza Skky Tellam
Donalaine B. Temple
Michelle Clara Thompson
Andres Fernando Torres
Melanie J. Torres
C. Cora True-Frost
Ryan M. Turner
Sara Jane Van Dyke
Richard R. Vanderbeek
Adorys Velazquez
Gary I. Vinokur
Jennifer L. Volpe
Irene Vomvolakis
Ruth J. Wachspress
John Vincent Waters
Daniel Nathan Webb
Karen Ellen Weinberger
Lawrence Alan Weinstein
Ronnell Lee Wilson
Terry Lee Wit
Hans Witteveen
Clifford Merle Work
Wendy Tai Yun Wu
Yasmin Kimberly Yanthis
Haeyeon Yoon
David W.S. Yudin
Matthew David Yusick
Paul Stephen Zambonini
Robert Zanetti
Benjamin Lloyd Zazove
Yi Zheng
Daniel Francis
Zimmerman
Brian Alan Zuro
SECOND DISTRICT
Issa Abdullah
Robert James Adinolfi
Barri Nicole Altberg
Jared Anderson
Effia Akyaa Aning
Alex Ali Ayazi
Patricia Eileen Becker
Guy A. Bell
Anthony Michael Bellini
Simone Berman-Rossi
Derwin-Mark Bernard

Journal | July/August 2002

Joshua D. Bernstein
Karen J. Bernstein
Craig Garrett Bienstock
Matthew P. Blum
Joan K. Braverman
Joseph John Burruanio
Pasquale R. Calcagno
Ida A. Caputo
Anthony Clemenza
Alfonso DeCicco
Jessica G. Earle
Tracya Natasha Edwards
Christian Romeyn
Everdell
Vishta Jalali Farahani
Joseph P. Farrell
Victoria Ferrantelli
Stefano A. Filippazzo
Eileen G. Flaherty
Thomas Foley
Meredith J. Fried
Steven Ira Garfinkle
Justin Martin Gillman
Ian David Girshek
Joel A. Glaser
Gregory Gorodetsky
Tracy Lynne Hofmann
Mark David. Hunter
Allan I. Kahn
Jonas C. Katz
Vullnet Kolari
Peter Wade Kolp
Paul Kotlyar
Elizabeth Kroczynski
Stanley P. Kupfer
Anna Latkovskaia
Elena P. Lazarou
Gina Levy Abadi
Lissa G. Luke
Paraskevoula Mamounas
Jeffrey Mann
Susan Barbara Master
Kelly A. Mcgee
Robyn Jill Mendelson
Marc J. Monte
Patrick J. Morale
Michelle L. Murphy
Eric D. Musselman
Raymond Dennis Negron
Carmen A. Nicolaou
Marc A. Novick
Benedette Nkiruka
Nwankwor
Umana E. Oton
Michael Pellegrino
Stephanie M. Pillar
Stephen J. Polter
Juliet Patricia Powell
Rudolf B. Radna
Linda M. Rojas
Jonathan S. Roller
David F. Rubin
Lauren D. Ruff
Solomon Sandberg
Rodney Sandiford
Frank T. Santoro
Dan J. Scarfo
Tatyana Shamaev
Lloyd Steele

Salvatore Strazzullo
James Robert Sweet
Tracy Tang
Natali J.H. Todd
Jonathan P. Tortora
Marcel M. Van Tuyn
Bryan C. Wallace
Joel S. Walter
Michael P. Welch
Jacob Zelmanovitz
THIRD DISTRICT
Tara Jean Angelo
Dennis J. Annechino
Liam M. Apostol
Matthew L. Chivers
David M. Clark
Ralph A. Cohn
William J. Decaire
Sara A. Duncan
Robert M. Gibson
Seth D. Gilboord
David R. Green
Andrew N. Greher
John R. Higgitt
Sonia Kruppenbachermeyer
Daniel C. Lynch
Christine A. McCue
Sean M. Morton
James A. Muscato
Jennifer P. Nigro
Melissa E. Reilly
Matthew P. Ryan
Erik C. Sanderson
Adam J. Silberlight
Amy E. Van Den Broek
FOURTH DISTRICT
Heather A. Davis
Amanda K. Hiller
Laura M. Kruegler
Deborah Slack
Calvin J. Snell
Matthew J. Sypniewski
Stephen A. Vanier
FIFTH DISTRICT
Karen Marie Brandt
Scott A. Brenneck
Kevin C. Brown
Patrique A. Campbell
Molly A. Cappuccilli
Oleg Chernyavsky
Heather L. Clark
John D. Cook
Mary Beth Depasquale
Matthew R. Dunn
Ann T. Ealy
Megan Helen Eshbaugh
Andrea Christine
Godfread-Brown
Donna M. Graber
Ellen M. Hemmerlein
Craig C. Humpleby
Hannah R. Jones
Jeong-Soo Kim
Dafni Soterios Kiritsis
Cappers

Eugene Earl Klindienst
Diego Lebaudy
Elaine L. Lee
Maureen E. Maney
Francis X. Matt
Mark Aaron Moldenhauer
Shelly Mui
Mickelle Ann Olawoye
Patrick L. Oot
Kevin Michael Pole
Katherine E. Potter
Amy Frances Quandt
Susan R. Rider
Mary Rebekah Snyder
David M. Stewart
Eileen Dorsey Walsh
Michele L. Wendt
Mara A. Willie
Joseph John Zavaglia
SIXTH DISTRICT
Amy E. Barabas
Sidharth Bhasin
Matthew Alexander
Goettel
Randal I. Goldstein
George Gonzalez
Eric W. Goodale
Douglas S. Horowitz
Adam S. Karasik
Katherine J. Ma
Daniel F. Mulvihill
Yoon Oh
Jennifer K. Prossick
Adam J. Siegel
Damian Michael Sonsire
SEVENTH DISTRICT
Maroun G. Ajaka
Brooke Louise Beares
Lynne Marie Blank
Karlee S. Bolanos
Jeffrey S. Bouman
John R. Bowler
Donald James Cheney
Jeffrey Louis Ciccone
Gerald Anthony Coniglio
Jason M. Dunn
Ryan Bodiford Feeney
Rayne Lynne Hammond
Timothy Edward Jennings
Efstathia G.
Kyriakopoulos
Ann-marie Luciano
Margaret Anne Lyons
Jay Nelson Malone
Heather Clarke Mapstone
Devin Lawton Palmer
Anita L. Pelletier
Jonathan Swoffer Penna
Courtland D. Rae
Lori A. Robb
Kathia M. Rojas
Nicholas L. Rossi
Lori Jean Stone
William Kemsey Taylor
Jason Philip Torres
Brenda K. Wonder
David F. Zammiello
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EIGHTH DISTRICT
C. Michael Bader
Audrey Anne Barr
Kevin John Bland
Frank M. Bogulski
Stephen E. Brooks
Kevin D. Brown
Gregory A. Cascino
Anthony Joseph Cervi
Erin Lea Clark
Eric Dylan Cownie
Karen Marie Darling
Toni Delmonte
Robert J. Demarco
Diane Y. Devlin
Daniel J. Dolce
Danielle Katherine Elliott
Joshua Isaac Feinstein
Jennifer R. Fields
Jacob J. Herstek
Michael Douglas
Hollenbeck
Racheal Christine Irizarry
Brendan Patrick Kelleher
Patricia Anne Kelleher
Sung Mo Kim
Stanley P. Konzel
Peter Matthew Kooshoian
Andrea Corbett Kuettel
Terry Daniel Loretto
Nicole B. Palmerton
David R. Roggenbaum
M.K. Gaedeke Roland
Sean Daniel Schoenborn
Jill Michelle Skretny
Michael Edward Sliwinski
Drummond Carl Smith
Shahid Hussein Syed
Sara Lynne Thrasher
Edward William Tracy, Jr.
Pierre A. Vincent
Jennifer E. Visco
Judy Nicholena
Cuzzacrea Wagner
Carly M. Wilsman
Colleen Marie Wood
Roger Jon Yehl
NINTH DISTRICT
Danielle Marie Abate
Walter John Adams
Jeffrey R. Aibara
Christopher William
Antoni
Richard A. Berube
Jeffrey M. Casaletto
Laura Caterina
Thomas K. Chong
James John Cioffi
Amy P. Ciota
Kathryn C. Collins
William J. Cortellessa
Jody Tamar Cross
Philip De Noia
Adeline Delgado
Angela Dibiasi
Gennaro D’Onofrio
Gerry Feinberg
Theresa Ann Girolamo
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Leo Gojcaj
Brent S. Golisano
Robert John Grande
Timothy A. Green
David A. Group
Katherine Gavin Hall
Scott E. Hansen
Mary K. Hawthorn
John Gavin Huncke
Christina S. Kanlong
Amy Rosenstadt Kellogg
Sheri Michelle Levson
Brian G. Maloney
John J. Martinez
Kelley Kristen Mcgraw
Kayo Naruse
Andrew William Negro
Erna Neufeld
Louise Alison Nield
Christina Therese Peters
Michele C. Petitt
Justin David Pruyne
Kelly Ann Ruane
Deanna Camac Sandor
Charles L. Sant’elia
Jennifer C. Starr
Walter Storey
Kathryn B. Thorsen
Jacquelynn M. Vance
Jacquelynn Vance-Pauls
Dov B. Wenger
Kimberly M. Williams
TENTH DISTRICT
Brian Anthony Abamont
Bradley R. Aronstam
Robin Ann Audubon
Lisa Azzato
James E. Bahamonde
Candace Michelle Bartone
Patrick Louis Basilice
James G. Bernet
Sylvia Bishai
Lauren B. Blyer
Harold Anthony Bollaci
Carle Anthony Borelli
James M. Boyce
Ralph Branciforte
Michael J. Brown
Theresa V. Brown
Van Brown
Christina R. Bruderman
Brian P. Butler
Gregory Caggiano
Susanne Marie Cahill
John Joseph Caracciolo
Christina A. Cattaneo
Nicholas P. Chiara
James N. Chios
Jennifer A. Choinski
Tammy Berdette Collins
Laura Jean Coogan-Leavy
Christian Paul Daglieri
Joseph A. DeMarco
Patricia M. Diffley
Jeffrey Michael Donato
Linda Donato
Dennis F. Dowd
Raymond S. Doyle

Bethany Danielle Drucker
Mary Ellen Duffy
Matthew H. Ehrlich
William John Fallon
Anthony W. Falzon
Steven T.J. Farmer
Robert Fassberg
Diane Ferrone
Seth I. Fields
Julie Finn
Susan M. Fitzgerald
Adam L. Fleischmann
Jacalyn R. Fleming
Cory Evan Forman
Donna Gillin
Andrea Elaine Girolamo
Evan M. Gitter
Jan Gomerman
Jeanette Grabie
Tina Michelle Greco
Leonard Gretah
John S. Groarke
Jason B. Gurdus
Susan E. Hartmann
Brian Heid
Jennifer Ann Hernandez
Janine Howard
Sara M. Israeli
Beth N. Jablon
Michael Patrick Jones
Baljinder Kaur
Jessica Yoochin Kim
Matthew B. Kogan
Jeremy A. Kosin
Robert A. Koubek
Allison M. Kourbage
Marc A. Kramer
Allison Leigh Lampert
Marilyn S. Lauer
Gabriel A. Leventhal
Kenneth L. London
Alyssa N. Maloff
Kimberly Mancini
Lisa M. Marcus
Paul M. McMahon
Jennifer Menoudakos
Robert L. Mercaldi
Jeffrey Migdalen
William Miller
Nichole Krystal Mitchell
William Gustav Murphy
Tara Marie Onorato
James A. Pascarella
Nancy Pavlovic
Frank Salvatore Pintauro
Cheryl Marie Plambeck
Sanford A. Pomerantz
Judy Poznik
Geoffrey Noel Prime
Elan Raday
Richard C. Reid
Deborah E. Richardson
Decuevas
David M. Roth
Kerren B. Rothman
Stuart G. Serota
Sharman Shabab
Daniel A. Shafer
Nathan Soufeh

Diane Stander
Angela T. Starr
Nehal M. Trivedi
John J. Ullrich
Meredith E. Unger
Maria Vardaros
Antoinette Violi
Michael P. Walsh
Melissa D. Wasley
Vanna E. Whitaker
Carolyn Lisa-ann
Williams
Alyse Wolfson
Dalit Adele Yarden
Libby G. Zeiff

Rebecca A. Ferrigno
Stacey Dionne Finley
Jacqueline Paige Flug
Camille Flynn
Elliot Gaztambide
Ameenah Karim
Tania Kregar
Jan Di. Kum
Adina Lewis
Marisol Martinez
Christopher Nelson
Brian Alan Reese
Valerie Rivera
Jason Adam Steinberger
Harold W. Suckenik

ELEVENTH DISTRICT
Ishak David Akyuz
Gil Amrami
Jodi H. Appel-Kaplan
Michelle T. Baginski
Christine Jean Benedetto
Bradford D. Burns
Lawrence J. Chanice
Todd Steven Cushner
Mario J. Derossi
Nita Dobroshi
Margaret Mary Driscoll
John Frangos
Michele Gaynor
Jeffrey A. Gershuny
Brian Stuart Gitnik
Fengli Guo
Jennifer Mary Hansen
Russell L. Hirschhorn
Kenneth S. Horton
Igor Kogan
Jerry S. Lettieri
Cynthia Lopez
Anna Loudaros
Lauren Lubell
Doreen Stacy Martin
Stephanie O. Montgomery
Sakol Muratovic
Donniel Ogorek
Margaret R. O’Halloran
David A. Osso
Michael Perna
Victor Manuel Pizarro
Nikolaos Preponis
Michelle Theresa
Chin Quee
Aaron E. Rabinowitz
Loretta Ann Restivo
Marisel Rodriguez
Richard R. Rodriguez
George F. Russo
Isaac Torres
Maria Tzortzatos
Pasquale Viscusi

OUT-OF-STATE
Kristi Dawn Aalberg
Zhanat Z. Alimanov
Christian Serge Allard
Yelena Y. Antipova
Keren Arad-Leibovitz
Michael Anthony Arcati
Maria Teresa Arcaya
Mariana P. Ardizzone
Sabrina Shaheen Asher
Ary Atrushi
Victoria H. Babcock
Victoria Bach
Purvi Badiani
Yong-shim Bahk
Dianne Chipps Bailey
Rachael M. Baldeo
Donald R. Ballman
Edo Banach
Heidi-Hakone Louise
Barrachina
Arun Kumar Barua
Elise Ruth Baudot
Casey Baum
Jeffrey Patrick Becherer
Pierre Beissel
Leeann Kathryn Bell
Yosi Ben Levi
Mona Luddy Benach
Nicole M. Benjamin
Don H. Bennett
Ira Scott Berg
Samuel C. Berger
Steven Aaron Berliner
Mohit Raj Bhatia
David Bilenko
Eric Keith Blumenfeld
Stephanie Ann Bortnyk
Denis Joseph Yvon
Boulianne
John Louis Bowles
Jason C. Bramwell
Frederic Michael Brandes
Peter G. Brav
Michele Nance Breen
Luis Miguel Briola
Phaedra Britt
Ambreen Mary Am Brown
Stacey L. Brown
Joseph Anthony
Brucchieri
Esteban C. Buljevich
Stephen Clark Bullock

TWELFTH DISTRICT
Camille J.C. Agard
Shahabuddeen Abid Ally
Marie L. Blackman Lake
Penny Marie Bluford
Garrett
Kristen Marie Bowes
Michael Lee Dowdy
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Michael Patrick Butler
Frank Richard Butterfield
Kati Regina Bynon
Mary K. Campbell
Gabriela Carias Troconis
Brian Thomas Carr
Nichole Carroll
Michelle Venita Carter
Daniel G. Caserto
Anthony Joseph Cassese
Alicia Lynn Cate
Brian A. Caufield
Anastasia Joy Caviris
Seung-Jae Chang
Yijun Chao
Eirini C. Charisiadou
Pablo Charro
Joanne Cheeseman
James S. Chen
Yi-chun Chen
George Cherpelis
Lisa Chiang
David Alan Chipperson
Sungjoon Cho
Stacy Hui Hui Choong
Helen I-Chun Chou
Kuang-Tung Chuang
Nancy Anne Cifalino
Daniel Lewis Clark
Rejane Sultane
Cohen-frey
Tara A. Colangione
Kevin Charles Condon
Sandra H. Copenhaver
Clinton John Cusick
Greg Anthony Dadika
Debra A. D’Agostino
Michael Dannenberg
Laily Darvish
Nora Eileen Davis
Thomas A. Day
Marie-Christine Anne
De La Gorce
Philippine Manot De La
Querantonnais
Thomas Joseph Deutsch
Karen Lynn Ditzler
Susan L. Donegan
Maria I. Dostoinova
Alyson Cynthia Douma
Axel N. Du Boucher
Huong Thuy Duong
Lee Anne Egnal
Cassie Rachel Ehrenberg
Douglas Ian Eilender
Linda S. Eliopulos
Mukaram Enifeni
Jose Castillo Escano
Paul J. Esheyigba
Afolabi Euba
Janet Ruth Fallon
Thomas A. Farinella
Grant Patrick
Felgenhauer
James Louis Ferraro
Sabato Pellegrino Fiano
Andreea Filipciuc
Eric Peter Finamore

Mauro Andre Mendes
Finatti
Marci Elizabeth
Finkelstein
Craig Joseph Fleischer
Tommaso Foco
Henry E. Forcier
Matthew Regan Fowler
Elizabeth Anne Franklin
Melissa Abigail
Freidenreich
Itay Frishman
Chai Ling Fung
Darian Morgan Futrell
Tara Justine Galbo
Anna-lisa Leimieux Gallo
Andrew Michael Gebelt
Gregor J. Geimer
Theresa M. Giannavola
Daniel Y. Gielchinsky
Matthew Michael Gilbert
Ryan E. Gilbert
Marc D. Goldberg
Allison L. Goldstein
Jonathan Simeon
Goodgold
Eli Gottesdiener
Hannah Elizabeth
Greenwald
Catherine J. Griffin
Angela Lee Grinstead
Matthew Ariel Grossman
Giselle Andrea Gutierrez
George Haines
Andrew Jerome Haliw
Brenda Marie Hamilton
Jodi Lynn Hammer
Anne Margaret Hammill
Sangik Han
Todd Michael Hand
Linda Caire Hargrove
James Longmire Harrison
Hidekazu Hayakawa
John Nolan Haynes
Erich Daynor Hemm
Daniel Brian Herbert
Ana Maria Hernandez
Sarah C. Herzog Crass
Bradley Jerome Hillis
Benjamin Joseph Holl
David Paul Honan
Brian Burgers Horan
Harold Steven Horwich
Heather M. Hutchinson
Hyunseok Hwang
Marisa Andrea Iozzi
Alexa Denise Isbell
Paula J. Ivory
Gary E. Jackson
Thomas Dean Jackson
Pratibha Jain
Jerome Walter Jakubik
Jae-yun Jang
Jisoo Jang
Louis F. Januzzi
Patricia Lynn Jarrach
Kevin Douglas Jarvis
Thomas James Jaworski
William H. Jeberg
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Vernon Richard Johnson
Cheryl M. Samuel Jones
Timothy J. Jordan
Rayan Ramesh Joshi
Gaytri Devi Kachroo
Eric John Kadel
Manfred Dieter Kahl
Alan Stewart Kahn
Russell Richard Kaiser
Lana Audrey Kalickstein
Peter M. Kalton
Kenji Kamata
Raphael Kaminsky
Arti Kane
Shigeru Kaneko
Deborah Joyce Karet
Diana Kasdan
Jill Barrie Katz
Michelle Renee Katz
Edward Michael Keating
Debra S. Kelly
Alexander F. Kennedy
John Howerton Kenney
Katherine Leah Kettler
Lalla M. Khan
Alexander Khenkin
Robert A. Kiamie
Rebecca Lynn Kill
Sven Christopher Kill
Eugene Lee Kim
Haeng-sern Kim
Ihan Kim
Joo Yun Kim
Jun Ki Kim
Rina Kim
Roy B. Kim
Suzy Kim
Young-mo Kim
Samantha Margaret Kirby
Amy Rebecca Kirtland
Lily Kishinevsky
Theodore Allan Kittila
Howard Mitchell Klein
Michael Alan Klein
Khaled John Klele
Rose A. Kob
Daniel Casey Kobi
Kymberly Kochis
Umut Kolcuoglu
Bret Kantor Kossman
Sarah M. Kouider
Kelly Rana Koyama
Alexandra L. Kramer
Larry Stuart Kraslow
Jason H.P. Kravitt
David J. Kresman
Itzhak Krispin
Ivan Krmpotic
Jacob Kubert
C. Raj Kumar
Mary Lynne Kupchella
Arman Jirair Kuyumjian
Deborah Ellen La Mond
Gundel Iris Labak
Sara J. Langan
Daniel Robert Lapinski
Darrell Reed Larsen
Katherine Braun Lasberg
Kimberly A. Lavas

Jin Lee
Lana Jessica Euikyoung Lee
Sangho Lee
Sharon Maine Lee
Laura Jane Lefkowitz
James Michael Lennon
Huiwen Leo
Bruce William Lester
Ido Levin
Laura Levit-Watralov
Keren Levy
Paul Marc Levy
Daniel Raymond Lewis
Enrique Eduardo Liberman
Ayelet Lichtash
Brian D. Lieberman
Chang Sun Lieu
Eden Lee Lim
Marc Alexander
Lindemann
Patrick Francis Linehan
Ross Matthew Lipson
Gayle Elizabeth Littleton
Philip Yu Fei Liu
Lisa D. Loftus-Otway
Frank Steven London
Piret Loone
David Alexander Lore
Adam Sigmund Lovinger
Robert William Lynn
Michelle Debora
Maccagnano
William L. MacDonald
Ann Frances Macmurray
Hiroshi Maeda
Joshua Daniel Malkin
Shawn Robert Mallon
Nicholas Heron Mancuso
Scott Adam Marcus
Richard G. Martin
Michael Joseph Masone
Mitsutoshi Masuda
Romina A. Matlis
Mario Fernando Matus
Sequeira
Marcella Tate Mcauliffe
Timothy Neil McCabe
Jennie Marion McCarthy
Richard James McCormick
Eric Takeshi McCrath
John H. McDonald
Tanya Danyelle McDuffie
Lisa Marie McFadden
Ryan A. McGonigle
Terrence Kevin McGrath
John Douglas Mckay
Monique McNeil
Tracey K. Mcquaide
Mary Baker McWilliams
Creighton Roland
Meland, Jr.
Cori A. Menkin
John Dennis Mercer
Noah Aaron Messing
Manuel Metzner
Patricia-anne Michitsch
George F. Miller
Jonathan Reilly Miller
Jenna Marie Minicucci

Eugenio Minoli
Chandra Jeannine Mitchell
Steven Nathan Mogel
Alisha D. Mohammed
Brajesh Mohan
Hector James Montalvo
Tara Chandra Montovani
Jaewan Moon
Sangil Moon
Michelle Moosally
Thomas J. Moran
Andrew Jaren Moss
Lisa Marie Motyka
Douglas Edward
Motzenbecker
Danhai Mu
Harbhajan Kaur Mudhar
Yuki Mukaeda
Deepro R. Mukherjee
Michael Thomas Mullen
John Gerard Muller
Maha F. Munayyer
Nanci Ellen Murdock
Brian Patrick Murphy
Anthony John Musto
Kazumi Muto
Courtney Linn Myers
Jodi Lynn Nagel
Andre Christophe
Namphy
Catherine E. Napolitano
Melissa P. Negrin
Laura Joy Nicholson
Fenngguo Niu
Daniel Nossa
Svetlana Novik
Mansur M. Nuruddin
Ngozika Chineze
Nwabulu
Kimberly Denise Ockene
Donnacha Erin O’Connor
Awele Frances Onyemenam
Jude Kenneth Maduka Orji
J. Matthew Owens
Stephen Alan Oxman
Nancy Ann Ozimek-pak
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tress. But—go figure. The rhetoric will
not be verbiage.
1.
2.

3.

4.
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Not Mere Rhetoric:
Metaphors and Similes—Part II
BY GERALD LEBOVITS

L

earning about metaphors like
those in last month’s Legal Writer
column is like recalling a highschool literature lesson: A wolf in
sheep’s clothing at first, it can turn into
the apple of your eye. More dead,
proverbial, clichéd metaphors appear
in the law than you can shake a stick
at. But rhetorical advice the masters
offer aplenty. Study, for example, Justice Louis Brandeis’s guidance: “Our
Government is the potent, the omnipresent teacher.”1

Similes
If apt, concrete metaphors are gifts
for those you want to persuade, similes are like presents that will make
your readers smile. A simile is an explicit comparison, comparing dissimilar things, using like, as, as if, or as
though. Similes are distracting when
repetitious but powerful when image
provoking.
Justice Frankfurter on lawyers’ exaggeration: “After all, advocates,
including advocates for States, are like
managers of pugilistic and election
contestants, in that they have a
propensity for claiming everything.”2
Belly up to the bar: “The bar is still
dominated by shortsightedness and
self-interest. Spotting change there is
like watching a glacier move.”3
If the shoe fits: “Lawyers use the
law as shoemakers use leather: rubbing it, pressing it, and stretching it
with their teeth, all to the end of making it fit for their purposes.”4
Good legal-writing advice: “Don’t
write like a lawyer. Write as a person
unspoiled by the law.”5
To use similes correctly, you must
know the difference between as and
like.
As is a conjunction when followed
by a verb: Correct: “As Rome burned,
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Nero fiddled.” Correct: “She felt as if [or
as though] she made law review.” As is
a preposition when followed by a comparison and no verb. Correct: “As [not
like] a New York State court attorney, I
follow the Tanbook, not the Bluebook.”
Like is a preposition that governs
nouns and noun phrases. Like is not a
conjunction. Correct: “Like his father,
Samuel Hand, and his grandfather,
Augustus C. Hand, Learned Hand was
a famous judge.” Incorrect: “Like I said,
don’t use no double negatives.” Should
be “As I said . . . .”

Combining Metaphors
and Similes
Great legal writers combine
metaphors with similes in a single sentence. See whether you can figure out
which is the metaphor and which is
the simile.6
Justice Roberts: “The reason for my
concern is that the instant decision,
overruling that announced about nine
years ago, tends to bring adjudications
of this tribunal into the same class as a
restricted railroad ticket, good for this
day and train only.”7
Justice Jackson: “Unless this Court
is willing to say that citizenship of the
United States means at least this much
to the citizen, then our heritage of constitutional privileges and immunities
is only a promise to the ear to be broken to the hope, a teasing illusion like
a munificent bequest in a pauper’s
will.”8
Justice Scalia:
[T]he use of legislative history [is]
the equivalent of entering a
crowded cocktail party and looking
over the heads of the guests for
one’s friends. . . . [T]he legislative
history of § 205 of the Soldiers’ and
Sailors’ Civil Relief Act contains a
variety of diverse personages, a selected few of whom—its “friends”—

the Court has introduced to us in
support of its result. But there are
many other faces in the crowd, most
of which, I think, are set against
today’s result.9

The Supreme Court per curiam:
“Being free to engage in unlimited political expression subject to a ceiling on
expenditures is like being free to drive
an automobile as far and as often as
one desires on a single tank of gasoline.”10

Required are time and
practice to illustrate with
clever, memorable
metaphors and similes.
Putting your finger on figures of
speech is like adding shape and body
to your legal writing.

Allegories
An allegory, or symbolic story, resembles an extended metaphor. Allegories are rare in legal writing, but
here is one:
I liken the area of law to the allegory of the woodcutter who attempted to cut firewood in uniform
lengths. Instead of measuring each
successive log to the original, he
measured it to the log cut immediately before. At the end of the cord,
he discovered that the last log bore
no resemblance in length to the
first.11

Want your legal writing to look like
a class act? Illuminate with metaphors
and similes. It will be as if your writing
took on a touch of class. Required are
time and practice to illustrate with
clever, memorable metaphors and similes. The law, after all, is a jealous misCONTINUED ON PAGE 60
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