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and statutory law. (PN: 40693/Member
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in an easy-to-use Q&A format. (PN: 4132/
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Evidentiary Privileges is a valuable text of first
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constitutional, statutory and case law. (PN:
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consumes not only the judges, but
also the Bar.
One cannot deny that we live in an
“Even if you’re on the right track,
increasingly partisan, sometimes
you’ll get run over if you just sit
combative, world, where criticism of
there.” Will Rogers
public officials abounds (and some“Focus 90% of your time on solutions
times knows no bounds). Politicians
and only 10% of your time on probcurrying public favor regularly atlems.” Anthony J. D’Angelo, The Coltack judges for decisions that are not
lege Blue Book
in accord with the majority view,
Fans of Laurel and Hardy’s slapwithout any understanding (or interstick comedy can literally hear the
est) on the part of the attackers in
dulcet tones of Stan Laurel, chastislearning the reasons behind those deing his partner Oliver Hardy, for “ancisions. The legal correctness of the
other fine mess you’ve gotten us into.
decision is not of any concern; the
. . .” The legendary penchant of these
focus is only on whether it is suptwo goofballs for getting into (and
ported by public opinion. Even
out of) trouble amused millions for
where there is disagreement with the
more than a generation. If only the
merits of a decision, the attack is too
messes of some politicians, lawyers
often directed personally at the
and judges could be considered so
judge. This is regrettable enough
comedic, or be so easily cured!
when we see it in the newspaper,
It will not come as a surprise to
or on television, or in talk show
readers of any newspaper, or any lawcommentary, but it is even more disrelated publication, to learn that our
appointing when we see it in increasA. THOMAS LEVIN
judicial system is under the public
ingly vitriolic decisions and comscrutiny microscope at all times. Allementary from the highest court in the
gations of favoritism, of conflicts of
land.
interest, of inadequate performance,
Entertaining though these rhetorical flourishes may
of inappropriate methods of selecting candidates for jube at times, and although they may be self-satisfying to
dicial office, or, even worse yet, of outright criminal conthose who author them, it is time to lower the temperaduct, seem to be the order of the day.
ture of the debate. It is time that the lawyers stand up for
Those of us who are familiar with the many decent,
the return of reason to our political discourse. It is time
honest, hardworking and well-intentioned people who
that the lawyers come forward to defend the justice sysserve in the New York judiciary know that these pejoratem where it is unjustly accused, based on visceral reactive allegations are in fact directed to only a small numtions, partial information, or even disregard for the
ber of jurists. Most members of the judiciary are recogtruth. When we stand by silently, observing such benized to be diligent in the performance of their duties,
havior, without speaking up, we are part of the problem,
and to be striving for impartiality, fairness, and wisdom
not part of the solution.
in disposing of their respective caseloads. Those of us
How, you ask, can we possibly believe that we can
familiar with the justice system also know that allegaturn the tide? How can we overcome constant waves of
tions of misconduct are not proof of misconduct, and
editorial comment and reportorial excess? I believe we
that we should await the full airing of the facts before
can do it by standing up and speaking out for fairness,
we reach conclusions about the guilt or innocence of any
and common courtesy. This doesn’t mean reflexively deindividual.
fending every lawyer and judge who is criticized; it
However, we must also recognize that the media, and
means coming to the defense of those who are unjustly
the public, are under no such constraints, and do not recriticized.
spect them. Thus, in the public mind, those accused of
It means taking the time to explain the workings of
judicial misconduct are guilty as charged. The disrethe legal system and to bring out the actual facts, not the
spect this has generated for the judicial system, and the
distorted versions that are offered up for public conlegal profession, is profoundly disturbing.
sumption. So, when a judge is unfairly criticized for a
As members of the Bar, we have good reason to be
A. THOMAS LEVIN can be reached at Meyer Suozzi English
concerned. As one member of NYSBA’s Family Law Sec& Klein, PC, 1505 Kellum Place, Mineola, N.Y. 11501, or
tion recently commented, the public hears this constant
by e-mail at atlevin@msek.com.
drumbeat, sees smoke, and assumes fire. And that fire
“This is another fine mess you’ve gotten us into . . . “ Stan Laurel, speaking
to Oliver Hardy

PRESIDENT’S
MESSAGE

Another Fine Mess
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PRESIDENT’S MESSAGE
decision interpreting a statute in a manner that offends
some commentator, or is contrary to the preferences of
some person or group, lawyers must take the time to
point out to the critics that a judge is called upon to
opine on the law as it is, not on the law as it perhaps
should be. The Legislature is the forum for enactment of
laws, but if they are worded poorly, or subject to more
than one construction, the court cannot correct the error.
The court can do no more than identify and elucidate
upon what the Legislature did, and perhaps suggest legislative reconsideration.
If a statutory interpretation is criticized because it
does not meet someone’s view of what the law should
be, take the time to point out that the Legislature always
has the option to remedy the situation by adopting a
new statute or an amendment to the old one. Judges interpret the laws as written by the Legislature. If the legislative process yields an unworkable law (as it all too
often does), the fault in the law usually can’t be repaired
by the judge who has to deal with it, but can be fixed by
the Legislature.
A recent example of this is the Court of Appeals decision in Desiderio,1 which interpreted the structured judgment statute to reach a result that many, including the
court majority itself, characterized as absurd and probably unintended. Yet, that interpretation was the logical
consequence of what the Legislature had written, and the
court was bound to so conclude. Rather than place the
blame on the drafters of the statutory language that
caused the problem, the unfortunate reaction was a howling media and insurance industry attack on the court,
and on trial lawyers, for creating such an absurd result.
This despite the fact that NYSBA and others had pointed
out the failings in the statute when it was first enacted,
and for years had urged its correction, to no avail.
Once the consequences of the statutory language
were made apparent by the Court of Appeals, one
would have hoped that the Legislature would deal with
the problem. And, the Legislature forthrightly leaped
into action . . . by putting another band-aid on the problem, without dealing with the underlying statutory deficiency. One is left to wonder, what panel of unlucky
judges will be called on to bell this amended cat? And
what intemperate and unfounded criticism will be directed at them when they do?
It certainly isn’t a new phenomenon to blame the
messenger when we are unhappy with the message, but
we seem to be getting ever more proficient at it, and
doing it ever more often. All of our energies would be
better served by seeking solutions, rather than pointing
fingers.
Speaking of seeking solutions (how is that for a
segue?), the New York State Bar Association has been increasingly active in the legislative and regulatory field
6

this year. Our legislative efforts often lie in defeating illadvised proposals, but we also have positive proposals
to offer for enactment.
For example, there is the case of the Rockefeller Drug
Laws. There is nearly unanimous agreement among
various political factions that these laws have not served
their purpose, are outdated and unrealistic, and have
caused the state to spend millions of dollars for the incarceration of relatively minor offenders, without
putting a drug kingpin in jail and without making a
dent in the substance abuse problem. One would think
that the Legislature and Governor could easily come to
consensus to fix this problem. Regrettably, this year’s
legislative session once again proved that some problems remain too elusive for grasp, even while our legislative and executive leaders profess an interest in solving the problem. Instead, we are treated to a succession
of “one house” bills, pandering to different points of
view, without meaningful progress to a solution.
Now, with the combined efforts of the Criminal Justice Section, Committee on Legislative Policy, and Rockefeller Drug Laws Working Group, and with endorsement from the Executive Committee, NYSBA has
offered a solution for this problem, which can form a
basis for legislative leaders and the Governor to reach
consensus. The key provisions of NYSBA’s framework
are: (a) giving judges discretion to deviate, under specific circumstances, from the present mandatory sentencing provisions and to divert non-violent addicted
defendants to drug treatment programs instead of
prison; (b) providing for judicial review and reconsideration of existing sentences, and a review process for sentences imposed in the future; (c) doubling the current
drug weight requirements for each felony class, so that
minor offenders are no longer subject to the most
lengthy sentences; (d) increasing penalties for drug
kingpins; and (e) adequate funding of proven diversion
programs for treatment of substance abuse. This proposal continues NYSBA’s efforts not only to identify
problems, but also to propose solutions.
In future issues, I will be speaking of other NYSBA
proposals, other solutions to problems. We can’t clean
up every mess, but neither are we going to stand idly by
when there is work to be done. In the months ahead, our
members and the public will be hearing more about our
proposals for multi-jurisdictional practice regulation,
improvements to the jury system, keeping judicial campaigns within proper bounds, and improving public information about lawyers and the legal system. As they
say in the advertising trade: watch this space.
1.

Desiderio v. Ochs, No. 29, 2003 N.Y. LEXIS 432 (Apr. 8,
2003).
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CROSSWORD PUZZLE
The puzzles are prepared by J. David Eldridge, a partner at Pachman, Pachman & Eldridge, P.C., in Commack,
NY. A graduate of Hofstra University, he received his J.D. from Touro Law School. (The answers to this puzzle and
the previous issue’s puzzle are on pages 55–56.)
1
Across
2 “A well regulated Militia,
being necessary to the security of a free State, the right
of the people to keep and
bear Arms, shall not be infringed.”
5 Doctrine holding that fed10
11
eral statute takes precedence over state law
7 Certain utterances not pro15
tected under First Amendment because inherently
likely to provoke a violent
response
10 The official counting of people in a state, nation or
other subdivision every 10
years as required by Article
26
One
13 Political districts designed
to suppress the voting
30
power of certain groups
14 The right to be let alone
15 Seminal case establishing
doctrine of judicial review
17 A law that retroactively alters the criminal law in a
substantively prejudicial
manner
35
19 The branch of government
charged with enforcing the
38
laws
20 Constitutional amendment
guaranteeing women the
41
right to vote
26 First Amendment right to
peaceably assemble
30 Constitutional provision giving Congress exclusive power to regulate interstate transactions
31 _______ and unusual punishment, prohibited
by the Eighth Amendment
32 A scheme to deny expression before publication
37 Legislation so sweeping that it is rendered invalid because it restricts protected rights
38 The government’s method of raising revenue
by assessing a charge against personal income
39 The branch of government whose function is to
interpret, construe and apply the laws
40 Doctrine prohibiting court from considering
issue committed to another branch of government or incapable of resolution by judicial
process
41 Categorizing a person or group based upon
race, sex, national origin, alienation, etc.
Down
1 Legalized by Roe v. Wade
3 Clause guaranteeing procedural and substantive fairness
4 You’ll know it when you see it
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You Tell Me That It’s Constitutional, by J. David Eldridge
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8
9

11

12
16
18
21

22
23

The prohibition against manufacturing this
once-illegal beverage was repealed by the
Twenty-first Amendment
Privileges and __________
Personal and natural rights guaranteed and
protected by the Constitution (e.g., freedom of
speech, press, etc.)
Portion of Constitution requiring separation of
church and state while guaranteeing free exercise of religion
This right, not mentioned in the Constitution,
protects the ability to move from state to state
Abolished by the Thirteenth Amendment
Test requiring compelling state interest before
fundamental right can be affected
A wrongdoer misusing power while clothed
with authority of the state is said to be acting
under the _________
A legislative act that inflicts punishment without a trial for past conduct
Fifth Amendment right against self ________,
provides that no person shall be required to be
a witness against himself

24 Program designed to remedy past discrimination against minority groups
25 Clause requiring that similarly situated persons
receive similar treatment under the law
26 A right explicitly guaranteed by the Constitution
27 The branch of government whose function is to
make and enact laws
28 Doctrine established in International Shoe v.
Washington requiring nexus with state before
non-resident can be subjected to court’s jurisdiction
29 Can’t be excessive
33 Judicial ______; the self-imposed discipline by
judges in deciding cases without indulging personal views or ideas
34 We the people . . .
35 Under the Tenth Amendment, powers not delegated to the federal government are reserved to
the respective _______
36 When governmental action directly interferes
with or substantially disturbs an owner’s use
and enjoyment of property
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Litigation Strategies

Dissecting the Deposition:
More Than Just a Set of Questions
BY ROBERT A. GLICK

A

deposition goes well beyond the scope of merely
questions and answers. If conducted, evaluated
and assessed carefully, the deposition will do
more than yield an invaluable amount of discovery information for you and your client, it will also provide a
foundation to foster, develop and strengthen your practice.
This article looks beyond effective deposition techniques and questioning skills for the litigator. It is designed to analyze the practical applications of the deposition process and suggest a self-introspection that can
translate into an honest critique of yourself, together
with some constructive and creative ideas to be more effective. In other words, the practical, everyday realities
of taking or defending a deposition constitute a process
that is interrelated with all aspects of your practice.
A deposition does much more than yield answers to
questions. Each deposition provides a unique forum to
learn new skills and perform meaningful evaluations
that go way beyond assessing liability and damages. It
is an opportunity to evaluate yourself, your practice
and your skills as well as that of your adversaries. Likewise, it is also a chance for your client, your adversaries
and their clients to assess your legal acumen and capabilities. Generally, the deposition is the only time you
have before trial to assess the parties, the witnesses and
others who may be called to give trial testimony. More
often than not, the non-verbal information, observations and subtle cues you give or glean from others will
be just as effective as any of the spoken words, and perhaps more so. Experienced litigators will learn to look
for and provide such information at the deposition, and
use it to their advantage for their clients and their practice.

Stop, Look and Listen
The deposition is usually the first opportunity for
counsel, the parties and other witnesses to interact, observe and assess each other. Think of a deposition as the
opening rounds of a boxing match . . . you get to feel
each other out, determine each other’s strengths and
weaknesses, and prepare for what you hope will be a
knockout punch at trial. But like a seasoned fighter, you
10

must prepare thoroughly, hone your skills and evaluate
your opposition before entering the ring.
When you enter the deposition room, carefully observe everything, paying attention to detail, listening to
each word as it’s uttered and then silently asking questions of your adversary, the witness and yourself. Are
you prepared? . . . Are you thorough? . . . Are you articulate? . . . Are you argumentative? Do you have a command of the witness, the proceedings and the law? Do
you follow up after getting a response? Are you asking
the right questions to elicit favorable testimony? Are
you making supplemental discovery demands based on
the testimony? Are your objections proper or obstreperous?
Does the witness come across as honest, credible,
knowledgeable, educated, confident, sincere and empathetic? Or does the individual appear unsure, forgetful,
deceptive, hostile, manipulative or sarcastic? Is the witness in control or easily intimidated, giving independent responses or being coddled by the attorney? And if
the witness is being coddled, put a stop to it. A leopard
never changes its spots. You can bet your bottom dollar
the performance of counsel and witnesses at the deposition is a litmus test for how they will conduct themselves or be portrayed at trial.

The Unspoken Discovery
In a tort action, besides liability, the nature, extent
and duration of the plaintiff’s alleged injuries are usually contested. General questioning of the plaintiff regarding those injuries provides only limited data. The
ROBERT A. GLICK is a partner with
Jones Hirsch Connors & Bull P.C. in
Manhattan, where his focus is on insurance defense, litigation and coverage issues. He is a member of the executive committee of the NYSBA’s
Torts, Insurance & Compensation Law
Section. A graduate of the State University of New York at Oswego, he received his J.D. from the Western New England College
School of Law in Springfield, Mass.
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Did you come to the depositions with a complete
unspoken discovery and information available (and
file? Do your actions and questions show that you are
there for the taking without a transcription charge) may
prepared? Did you have all of your exhibits pre-marked
often be more valuable than any words the witness
and did you have enough copies? Are you able to think
speaks. Pay careful attention to your adversary and the
on your feet? Do you make
deponent. Make note of the
appropriate, well-founded
surroundings, the interacYour performance at the deposition objections, or are you just
tions, eye contact, subtle
obstreperous? Do
gestures, the tone and intosends a message to your adversary, being
you convey your knowlnation of the questions
the plaintiff, other witnesses
edge of the law and proceposed and the respective redural rules? By asking the
sponses. Evaluate the temand your own client that this is
plaintiff specific, detailed
perament and personality
questions about the acciof your adversary and the
the type of thoroughness and
dent scene, you tell everywitnesses. Does counsel
advocacy they should expect.
one that you are prepared,
come across as profeshave conducted a thorough
sional? Does he know the
investigation, have a full command of all the facts and
facts of his case? Does she appear sincere, disingenuous,
circumstances in the case, and have been to the scene.
condescending, manipulative or full of herself?
For example:
Make a thorough observation of the plaintiff who
claims a bodily injury. How is the witness dressed? Did
Q. Ms. Jones, you tripped and fell on the broken glass
the plaintiff arrive at the deposition alone, with a friend
somewhere in aisle 4 of the supermarket, correct?
or family member? Does the plaintiff appear to need asA. Sort of in the middle, but closer to the shelves where
sistance? What you observe in the deposition room will
the pickles are located, because I fell near that section.
often not become part of the record unless you choose to
Q. And directly across from the pickle section is the
make it part of the record. For example, in a back injury
canned vegetables section, correct?
case, did the plaintiff arrive at the deposition wearing
high heels, carrying a briefcase or pocketbook, using a
A. I don’t recall.
crutch, wearing braces? Was the witness unable to sit for
Q. After you fell, you spoke with the manager, Mr.
long periods of time? Does the plaintiff take breaks to
Steer. Correct?
stretch? In response to your questioning, does the plainA. Yes.
tiff place outstretched arms over his head, behind his
Q. Mr. Steer is a Hispanic male, approximately six feet
back, or in the air to point or make reference to another
tall, and has an earring in his left ear. Correct?
portion of his body? Did the plaintiff drop something on
the floor and pick it up on her own volition?
A. I believe so. In fact, I think he helped me up and sat
me next to the frozen food section.
Inquire of the plaintiff. Make a specific record: “Let
the record reflect that plaintiff has testified that he is unQ. The frozen food section is at the front of the store diable to sit for extended periods of time, but remained
rectly across from the customer service desk and he
seated during the entire two hours of questioning withhelped you sit on the blue newspaper rack in front of
that area. Correct?
out getting up or requesting a break.” Or: “Let the
record reflect that the plaintiff has raised his right arm
A. That’s right.
over his head and then placed his right hand on the
upper middle portion of his back, approximately 10
Creative Questioning
inches below his neck.” If there are allegations of scarPrepared witnesses who have repeatedly rehearsed
ring, inspect the scars and describe them on the record.
their testimony will not easily give the answers you’re
Likewise, note in your file (not on the record) that the
trying to elicit. Generally, responses to systematic,
plaintiff appears in earnest to have physical difficulty in
canned and rote questions will not yield the powerful
walking, bending, sitting, standing, lifting or stretching
ammunition you are seeking for use at trial.
during breaks.
Ask yourself: How can I get the witness to provide
meaningful testimony, information and possibly eviSend a Message
dence without him or her (and counsel) realizing that
Your performance at the deposition sends a message
those responses contain such intrinsic value? Invariably,
to your adversary, the plaintiff, other witnesses and
certain responses may not require follow-up questionyour own client that this is the type of thoroughness and
ing or explanation, but will form the basis of post-depoadvocacy they should expect through the pendency of
sition discovery, investigation or an expert’s retention as
the litigation and at trial.
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a way to test the veracity and credibility of the witnesses’ testimony. The key is “creative questioning.”
Sometimes, it’s not just the questions themselves that
are key, but the sequence and the way in which they are
asked.
The combination of testimony and non-verbal discovery can prove invaluable and may lead to an expeditious end to the litigation. The plaintiff on the day of the
deposition who claims to have daily and continuous difficulty walking, running, climbing stairs, bending, lifting, dancing or carrying heavy objects, or requires the
use of a cane or brace walking up and down stairs may
be quite a different plaintiff after being shown a surveillance tape depicting physical activity that directly contradicts testimony.
In a recent case, a 30-year-old female plaintiff involved in an automobile accident said she had sustained
severe disc herniations, with impingement. Her initial
testimony (through rote questions), which was obviously well thought out and prepared, echoed the injuries listed in the bill of particulars. With empathetic
eyes and tears running down her red cheeks, she testified in a very soft-spoken voice that, as a result of the injuries to her back, she had to quit her job as a waitress
because she couldn’t carry the plates or trays of food.
She testified that she was no longer able to stand or sit
for any length of time, had difficulty driving a car, walking up or down stairs, could no longer partake in any
sports activities, do the laundry, go grocery shopping or
pick up her 3-year-old daughter, cuddle her in her arms,
caress her and give her a hug. When she finished, it was
time for some creative questioning:

A. Over a year ago.
Q. Ms. Smith, in the last year, have you been to any
nightclubs or bars and gone dancing?
A. No. I’m no longer able enjoy dancing because of my
back.
Q. In the last year have you tried to dance at all?
A. No, I told you already, I’m no longer able to dance.
Q. Can you ride a bicycle, go swimming, work out in
any way?
A. No. Not at all.
Q. Earlier when you said you had difficulty bending,
could you explain in more detail what you meant?
A. I’m unable to pick things up, carry groceries, sweep.
It hurts if I try and bend forward.
Q. In the last year have you attended any weddings, bar
mitzvahs or any other social events?
A. My brother’s wedding was last March. My husband
and I were in the wedding party and my daughter was
one of the flower girls.
Q. Was there a wedding reception that you attended?
A. Yes.
Q. Was there dancing at the wedding reception?

Q. Ms. Smith, after the automobile accident did you return to work?

A. Of course there was dancing. It was a wedding.

A. No. I wasn’t able to because of my injuries.

A. No. Not at all.

Q. Are you currently employed?

Q. Are you sure?

A. No.

A. Positive.

Q. Have you attempted to seek employment in any capacity?

Q. O.K., Ms. Smith. Was there video taken of your
brother’s wedding and the reception?

A. No. I’m not able to do very much.

A. Yes, I was given a copy.

Q. At any time after the accident were you prescribed
any medications by any of your doctors?

Q. Have you seen the video of the reception?

A. Yes. I was given some painkillers by my doctor.
Q. Did you have that prescription filled at a pharmacy?
A. No. Because it was Tylenol and I also had some in
the house.
Q. So you were actually never given a written prescription for any medications or had any prescriptions filled
as a result of your injuries?
A. No. I don’t believe so.
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Q. You testified that you continue to have pain in your
back, your activities and physical ability has been limited since the date of the accident and you underwent
physical therapy that lasted for approximately three
months. Can you tell me when was the last time you
saw or consulted with a doctor or any health care
provider concerning your injuries?

Q. Did you dance at all? In any capacity?

A. Yes.
Q. Was there video taken of the dance floor?
A. Yes.
Q. If I were to view that video would you be depicted
dancing at any time or in any capacity?
A. Well. . . . Uh . . . um . . . I wouldn’t call it dancing.

Whereupon a record of the plaintiff’s brother and sister-in-law’s name, address and telephone number was
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accident, ask detailed follow-up questions: How many
made. A demand was also placed on the record for propeople are there in the company or on the job? Do you
duction of a copy of the videotape. When plaintiff did
generally work alone or among others? What are the
not recall the videographer’s information, I left a blank
names and telephone numin the transcript for her to
bers of your supervisor(s),
provide the information. The
Seek favorable or useful testimony co-workers or others busiday after the deposition, the
ness associates? Do you have
plaintiff was served with
by asking questions that place the
to travel as part of your job?
supplemental discovery demands that included a deplaintiffs in an environment where Ask questions that may establish that the plaintiff’s job
mand for the video. Not only
they will have to tell the truth
description, duties and redid the video show the
sponsibilities require physiplaintiff on the conga line,
or risk being caught in a lie.
cal activity, contrary to prior
but it showed that she retestimony, then continue
mained standing along with
with step-by-step, detail-by-detail questions to elicit rethe others in the wedding party for the entire 40-minute
sponses that will illustrate the witness’s physical abiliceremony. It also showed her bending to the floor both
ties. An actual sequence of testimony went something
before and after the ceremony to pick up her sister-inlike this:
law’s train as they climbed and descended the stairs in
front of the altar, and it showed her scurrying after her
Q. Mr. Smith, you previously testified that you have
daughter, the flower girl, who was afraid to walk down
great difficulty bending, lifting, walking and carrying
the aisle. The case settled for less than nuisance value
heavy objects on a daily basis, is that correct?
within a month after the deposition.
A. Yes.

Corroborating the Veracity of the
Witness’s Answers
Ms. Smith’s Q&A is also illustrative of creative questioning whereby you try to place the witness in various
situations, surroundings, environments and circumstances so it becomes readily apparent that the veracity
of the testimony may be challenged or contradicted by
others (non-parties) or, best of all, by documentary evidence.
A witness will think twice about giving misleading or
false testimony if he or she knows that friends, family
members, colleagues, co-workers, health care providers,
religious leaders, ex-girlfriends, neighbors or other innocuous acquaintances are likely to be called upon at
trial, asked to place their hand on a bible, swear to tell
the truth and provide testimony that will contradict
what was said at the deposition. Based upon the plaintiff’s responses to questions, are there any documents
out there (discoverable) that when shown to a jury will
establish that the plaintiff’s testimony is not credible?
Don’t play all of your cards. Get what you want through
the back door. As part of your defense, establish a line of
questioning, a theory or a point that you’ll save for use
down the road in closing arguments. Then seek favorable or useful testimony by asking questions that place
the plaintiffs in an environment where they will have to
tell the truth or risk being caught in a lie.
Assume, again, that you believe the plaintiff’s physical abilities are not restricted to the degree, certainty or
extent that he or she hopes a jury will believe. After rote
Q&A provides answers about what the plaintiff currently does for work or did for work at the time of the
14

Q. What do you currently do for work?
A. For the past eight years I’ve been employed in the
computer industry by a company called CRM Services,
Inc., as a senior systems analyst. Pretty boring stuff. I sit
at a desk working with computers all day long.
Q. What does CRM stand for?
A. Computer repair and maintenance.
Q. Currently, what are your day-to-day job responsibilities?
A. I repair computer hard drives and monitors that are
under warranty.
Q. How many employees in the company?
A. About 50.
Q. Do you currently report to a particular supervisor?
A. Yes. Craig Mazzuchin.
Q. How many other people in the company have similar job responsibilities?
A. I would say around 15.
Q. Do you work in relatively close proximity to each
other?
A. Yes, there are three people to each work station, we
tend to share a set of tools and equipment.
Q. Do you normally share the same work station with
the same people every day?
A. Generally. . . . Yes. But sometimes we switch for different reasons or if someone leaves the company or
there’s a new worker.
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Q. How long have you been at your current station with
the other two co-workers, and what are their names?

it back to the property room and place it back on the
shelf.

A. First there’s Arnie Snell. He’s been with the company
for about four years, but we’ve been at our station together for only a little over a year. And then there’s
Steve Kang. He just joined the company in November.

Q. How far is the property room from your station?

Q. Can you tell me the names and addresses of all of
your co-workers?
A. I don’t recall all of their names right now, but let’s
see . . . there’s Tim Silver . . . Bryan Klein . . . Susan
Hyman . . . Kelly Sant-Maria and . . . Tank Connors, we
call him Tank, because when you take a look at him . . .
well . . . you’d understand. I really don’t know his real
name. I don’t remember any others right now.
Q. O.K. we’ll ask the court reporter to leave a blank in
the transcript and I’ll ask you to provide us with the
correct spelling, address and telephone number of each
of the co-workers you have just named as well as any
other co-worker you recall after the deposition is completed.
A. I’ll see what I can do.
Q. Now Mr. Smith, when you say that you repair hard
drives and monitors, can you be more specific and tell
me in more detail what your actually do on a day-today basis?
A. Well . . . when customers have problems with their
computers, they are sent back to the manufacturer, who
has a service contract with CRM. The hard drives or
monitors are boxed by the manufacturer and sent to us
for repair. When they arrive, one of the supervisors reviews the repair order and, depending on the repair
needed, assigns the job order to one of us. We get a copy
of the new job orders each night before we leave.
Q. When the computers arrive to CRM for repair where
do they get stored until they’re worked on?
A. They are kept on shelves in one of the back rooms,
next to our parts department. We call it the property
room.
Q. Can you describe the shelves, how many shelves,
what they’re made of, their height, their length?
A. They are three or four gray metal shelves about two
to three feet apart . . . one on top of the other. I’d say the
height of the top shelf is no more than seven feet. The
computers, monitors, laptops and other components
are left in their boxes and placed on any one of the
shelves with a copy of the repair order taped to the outside of each box.
Q. How does the computer get from the property room
to your work station?
A. Whoever is assigned to the repair order goes to the
property room, removes the boxed hardware from the
shelf and brings it to their station. Usually we have a
dolly or hand truck to wheel some of the bigger boxes.
When the job is done, I box the hardware back up, place
a “repaired sticker” on the outside of the box, and bring
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A. Oh I don’t know exactly . . . I would guess around 75
to 100 feet.
Q. When you bring the hardware back to your station,
do you yourself actually remove it from the box and
place it on your work station and when you are done
remove it from your station and box it back up?
A. Yes.
Q. Generally speaking, on average how much do each
of the boxes weigh?
A. I have no idea. I couldn’t tell you. It really varies.
Q. Can you approximate?
A. I would say anywhere from 15 pounds to 50 pounds.
Q. Are you also responsible for taking the hardware out
of the box, placing it on your station and then repackaging it once the job is completed?
A. Yes.
Q. How high is your work station from the ground?
A. I don’t know . . . let me think . . . I would say around
four feet or so.
Q. On average, how many pieces of hardware do you
repair in any given day?
A. It also varies. It depends on what the job requires
and if we have the parts in stock. Some days I may only
work on one piece and there are other days I can fix six
or seven pieces.
Q. Mr. Smith, as a result of your injuries, did you miss
any time from work?
A. Yes, about a week or so.
Q. When you returned to work after the accident, did
you at any time, or on any occasion ever tell Mr. Mazzuchin or any supervisor that you might have difficulty
carrying, lifting or removing or replacing the boxes to
or from the shelves?
A. I’m not sure. I don’t think so. Probably not.
Q. When you returned to work, at any time, or on any
occasion did you ever ask any of the co-workers you
mentioned before, like Tank or anyone you didn’t yet
identify for help in carrying or lifting any of the hardware?
A. Not generally. Sometimes if it’s really heavy I’ll ask
someone to help me.
Q. And are you called upon at times to help a co-worker
if a piece of hardware is particularly heavy?
A. Sure. That happens occasionally.
Q. Have you ever told any of your co-workers, when
you’ve been asked for assistance, that you can’t because
you have problems with your back?
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A. I don’t recall. I don’t remember the last time I was
asked to help.
Q. Mr. Smith, when you were examined by any of your
doctors after the accident, whether they be your treating physicians or any of your designated expert(s), did
you ever tell them that your job entails lifting boxes of
hardware on a regular basis?
A. They never asked.

Remember: You’re a Professional
I can’t tell you how many times I have deposed witnesses while their counsel were not concentrating, not
paying attention to the questioning, busy scurrying
through unrelated paperwork, or reading a newspaper
or magazine. They were oblivious to the world around
them. In fact, in one deposition co-defendant’s counsel
had to be nudged on the arm and wakened from a catnap.
Too often I’ve observed counsel leave the client’s
side, ask to be excused and attempt to leave the room,
but who have told me to go ahead and continue my
questioning. When this happens, I immediately stop the

Q&A and remind counsel that it improper for me to continue questioning the client in counsel’s absence.
Be mindful that your clients are with you. Your actions are constantly being monitored and observed.
Your conduct at a deposition reflects upon you individually and professionally. No matter how heated the deposition gets, compose yourself and refrain from engaging in unrelated colloquy and personal attacks. They are
not only improper, they also become part of the permanent record for which your client will be loathe to pay.
Such petty antics can only come back to haunt you and
diminish your effectiveness. As a general rule, consider
that anything that you say will be published the next
morning on the front page of the New York Times.
The definition of “deposition” in Black’s Law Dictionary says, in part, that it is a discovery device that involves taking testimony “in answer to questions or interrogations,” but that only scratches the surface. The
deposition is there for the taking, but your actions and
inactions bespeak volumes about your ability, integrity
and professionalism.

Wish you could take a recess?

If you are doubting your decision to join the legal profession, the New York State Bar
Association’s Lawyer Assistance Program can help. We
understand the competition,
constant stress, and high expectations you face as a
lawyer. Dealing with these
demands and other issues can
be overwhelming, which can
lead to substance abuse and
depression. NYSBA’s Lawyer
Assistance Program offers free
and confidential support because sometimes the most difficult trials happen outside the
court.
All LAP services are confidential and protected under Section 499 of the Judiciary Law.

NEW YORK STATE BAR ASSOCIATION

Lawyer Assistance Program
1.800.255.0569 lap@nysba.org
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Psychological Testimony on Trial:
Questions Arise About the Validity
Of Popular Testing Methods
BY STEVEN K. ERICKSON

A

major part of the increased use of expert testimony over the past 50 years1 has involved the
behavioral sciences.2 Psychologists and psychiatrists are routinely called upon to assist the court in clarifying various matters, such as a defendant’s competency to stand trial, child custody disputes, and
personal injury cases.
Recognizing inherent dangers in allowing unfettered
expert opinions into evidence, the U.S. Supreme Court
has used several key cases to establish guidelines for the
admissibility of expert opinions. The most well-known
of these cases, Daubert v. Merrell Dow Pharmaceuticals,
Inc.,3 states that trial judges, as the gatekeepers of expert
testimony, must ensure that the purported expert testimony meets several threshold factors before it will be
admitted into evidence. Recognizing that expert testimony in federal court is governed by Federal Rule of
Evidence 702, the Court in Daubert went on to delineate
several factors that can be used to weigh the “scientific
validity” of expert testimony when considering its admissibility:4
• Whether the underlying methodology and principles of the testimony have been or can be tested;
• Whether the principles and methodology have
been subjected to peer review and publication;
• Whether the known or potential error rate is acceptable;
• Whether the underlying principles have obtained
general acceptance in the scientific community.
Daubert clarified the role of the trial judge as a gatekeeper of expert evidence, placing the judge in a more
active role in determining the admissibility of expert evidence. Furthermore, the decision outlined specific criteria that trial judges should employ in determining
what evidence is admissible and what should be excluded. The Daubert case replaced the minimal standard
that the court set forth in Frye v. United States,5 which
held that expert testimony was admissible if the procedures used by the expert were generally accepted by the
relevant scientific community6 Although some states,
including New York,7 have retained the Frye test in
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some form, the majority of jurisdictions in the United
States have conformed to the Daubert criteria.8

Techniques Used to Form Opinions
Psychologists routinely testify as experts on numerous matters before the court.9 Often psychological experts use psychological instruments, tests or tools to
help formulate their opinions. These instruments generally help the psychologist to gauge a person’s personality, the presence of a mental disorder, or intellectual and
cognitive functioning.
In addition, there are specific instruments that can
provide relevant data to help the psychologist form an
opinion about whether a person is attempting to feign a
mental illness, has a propensity for psychopathy, or is
suffering from a neurological impairment.10
Psychological instruments are typically divided into
two groups: objective instruments and projective instruments.
Objective Instruments The Minnesota Multiphasic
Personality Inventory (MMPI) is typical of many objective instruments. After individuals have responded
to a standard set of true/false questions about their
thoughts and feelings, their responses are matched
against the normative sample when the inventory was
developed. Correlations are then established between
the respondent’s choices and those responses of the normative population known to have a certain mental disSTEVEN K. ERICKSON is a lawyer and
clinical and forensic psychology fellow
in the Severe Mental Disorders track
at the University of Rochester Medical
Center. His research examines the intersection of law and the seriously
mentally ill as well as evidentiary issues involving psychology. A graduate
of Canisius College, he received his
J.D. and Ph.D. from the State University of New York at
Buffalo.
He would like to thank Thomas Grisso, Ph.D., for
thoughtful comments on drafts of this article.
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However, there is a new controversy involving the chief
order. Thus, if a person responds in the affirmative to
projective instrument, the Rorschach, of which attorthe majority of statements endorsed by the majority of
neys should be aware, because this projective instruthe normative sample diagnosed with schizophrenia,
ment remains a common method of psychological asthen the respondent receives a high score on the instrusessment in court-related evaluations.
ment’s schizophrenia scale, which represents a relative
likelihood that the respondent has the disorder of schizThe Rorschach Test
ophrenia.
One of the most predominant projective psychologiMost important, such instruments are called “objeccal instruments used by psychologists is the
tive” for two primary reasons. First, a person’s score on
Rorschach.12 It contains a standardized set of ambiguthe instrument requires no judgment on the part of the
ous inkblots that are presented to the participant along
clinician. Second, the probable meaning of the score is
with a series of queries by the psychologist as a means
suggested not because the person’s answers “look schizof probing the participant’s
ophrenic” to the clinician, but
perception and reaction to
because they are in fact anthe inkblot.
The concept behind projective
swers that are known
Using this approach, the
(through past research) to be
testing is that the participant’s
psychologist
asks the particilike those of persons with
pant
to
explain
what is perreaction to these stimuli in the
schizophrenia.
ceived within the inkblot,
Projective Instruments
face of their ambiguity reveals
and why those images come
Alternatively, projective into mind. The psychologist
struments are psychological
matters of clinical importance.
precisely records participant
procedures used to measure
responses and later evaluates
personality that rely on a perthem theoretically or on the basis of complex scoring crison’s unrestricted responses to ambiguous stimuli or sitteria. The results of the test are compared to a set of
uations. Developed mainly out of the domain of
norms, allowing for inferences about mental capacities
Freudian psychoanalytic theory, projective instruments
and illnesses.
generally rely upon interpretation by the psychologist
The Rorschach is widely used by psychologists in a
of a participant’s response to a series of pictures, images
variety
of court-related cases and remains a popular asor open-ended questions. Often the subject matter or exsessment
instrument.13 Although not as popular as obpected responses to these stimuli are unclear, requiring
jective instruments, the Rorschach remains a main comthe participant to draw a conclusion based upon interponent of many psychological “batteries” that are
nal contemplation.
frequently given to defendants in criminal matters. In
The concept behind projective testing is that the parfact, research has revealed that the Rorschach is the
ticipant’s reaction to these stimuli in the face of their
third most common psychological assessment instruambiguity reveals matters of clinical importance about
ment used in forensic evaluations in criminal cases.14
the individual. Thus, when one person perceives an
Moreover, approximately 30% of psychologists report
image that looks vaguely like a face with something red
using the Rorschach for competency to stand trial evalon it as “a clown” while another perceives it as “a
uations, and 32% report using the Rorschach for crimibloody head,” this tells the clinician something impornal responsibility evaluations.15
tant about the participant’s personality. What the reIn addition, the Rorschach is used frequently in child
sponses “mean” may be based either on a normative
custody
evaluations.16 Research has shown that the
sample used when the instrument was created (e.g., the
Rorschach is used in roughly 30% of evaluations of
“types” of persons who have seen this picture as “a
adults in child custody matters, making the Rorschach
clown” in normative studies), or from a theoretical persecond only to the MMPI.17 Furthermore, the Rorschach
spective (e.g., that seeing “a bloody face” suggests the
is used in approximately one in six evaluations of chilpossibility of underlying aggressive or fearful tendendren in child custody matters.18
cies).
These numbers are surprising, because the Rorschach
Projective instruments have always been embroiled
has been criticized as lending little valuable information
in controversy.11 This phenomena appears to be due to
on parenting abilities.19 Moreover, studies have indithe fact that projective instruments lack face validity
cated that the Rorschach has the propensity to present
(i.e., it is not readily apparent to the untrained eye what
psychologically healthy children as severely disthey measure) and are associated historically with psyturbed.20 Likewise, the Rorschach is used frequently
choanalytic theory, which over the past several decades
among a small proportion of psychologists who evaluhas fallen out of favor for the majority of psychologists.
20
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ate sexual abuse victimization, which often leads to a diagnosis of post-traumatic stress disorder (PTSD) even
though there is little validation that it accurately measures these psychopathologies.21
While all Rorschach testing follows the same general
format, how participants’ responses are scored and interpreted vary widely, based upon any of several available scoring manuals. Due to the reportedly extensive
research and empirical data that supports it, the most
widely used scoring method for the Rorschach is The
Rorschach: A Comprehensive System (TRACS)22 developed
by John Exner.23 Before the development of this system
in the early 1970s, the variety and questionable scientific
basis of scoring methods limited the validity and reliability of participants’ scores.24 Furthermore, the inconsistencies between scoring methods made it difficult to
compare results across the field. Because the TRACS
system promised to bring scientific rigor to the
Rorschach, it was widely praised when it debuted, and
it quickly became the preferred method for scoring and
interpreting Rorschach protocols.25
Despite the general agreement that the TRACS system is the most common and best scrutinized method of
administering the Rorschach, like all projective instruments, the Rorschach itself has remained a controversial
test among psychologists. Regardless, it has remained
mainly unchallenged by attorneys26 despite the fact that
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many psychologists routinely use it in court-related
evaluations.27 Perhaps attorneys are unaware of the controversy surrounding the Rorschach and assume that it
meets the Daubert standards of admissibility because it
has been a fixture of forensic evaluations for quite some
time.28
Recent developments within the psychological community raise serious questions about the evidence backing the TRACS system, casting doubt on whether it is responsible for a psychologist to formulate a clinical
opinion based upon it and whether such an opinion
should be admitted into evidence.29 The possible lack of
a rigorous scientific basis behind the TRACS method
has reopened the debate on the Rorschach test, and
some prominent psychologists are now calling for the
exclusion of this test as a method of formulating expert
opinion.30 Many others believe that it is necessary at
least to re-evaluate whether in fact the Rorschach provides reliable, valid results.31
Criticism of the Rorschach Much of this call for reexamination of the TRACS system is due to the recent
discovery that much of the empirical data for which it
was originally praised simply may not exist. This has
opened to debate a plethora of controversies, attacks on
the central validity of the TRACS system, and claims
that the method is so flawed that the results are unreliable and probably invalid, thus making any expert tes-
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pression that a participant is abnormal, even though it is
timony opinion derived from the TRACS system inada well-accepted maxim in psychology that a single piece
missible under Daubert.32
of data should not be the basis for determining psyA chief concern among the Rorschach’s critics is that
chopathology.
many of the studies cited in the TRACS system manual
In contrast, the Diagnostic and Statistical Manual for
have been found to be unpublished or nonexistent.33
Mental Disorders,42 the most widely accepted diagnostic
One study found that 99 (63%) of the 156 studies cited in
tool for mental disorders, requires multiple data points
the TRACS manuals were unpublished, and hence, not
34
for the diagnosis of any mental disorder. This is particusubject to peer review. In addition, when researchers
larly the case when diagnosing core personality features
attempted to obtain copies of these unpublished studies,
(e.g., narcissistic personality
it was discovered that many
disorder), because such a
were never written or were
label can have serious impliunavailable for review.35
Interrater reliability means that
cations in terms of prognosis
Moreover, Exner recently rea psychological instrument
and treatment. Because such
vealed that of the 700 cases
diagnoses can have serious
comprising the 1991/1993
produces consistent ratings
ramifications for a litigant
adult normative sample, 221
across multiple examiners.
when mental health or fitness
were duplicates.36
is at issue, the rather liberal
As a consequence, the
labeling of psychological flaws by the TRACS system is
norms that are established in the TRACS system, which
perilous and not in harmony with modern mental
are the basis for interpreting the performance of persons
health practices.
who take the Rorschach, appear to be fundamentally
flawed and thus of dubious credibility. They have not
Interrater Reliability
been subjected to critical peer review outside of Exner’s
All valid psychological assessment instruments must
inner circle of colleagues. Yet, these studies are cited in
demonstrate that they have good interrater reliability.
the TRACS manual repeatedly, with the implication that
Interrater reliability means that a psychological instruthey have been subjected to peer review when, in fact,
ment produces consistent ratings across multiple examthey have not.
iners. It is imperative that any assessment instrument
Furthermore, most of the studies cited in the TRACS
provide a high level of interrrater reliability in order to
manual that established the reliability and validity of
ensure that the results present an accurate diagnostic
the TRACS system were informal studies conducted at
picture of the participant, regardless of who rates the reRorschach workshops. Most of these studies were never
sponses.
formally written up or submitted to professional jourThe Rorschach was thought to have good interrater
nals for review. They were not formal studies that had to
reliability
due to the extensive amount of research that
pass an internal review board,37 their methodology was
went into its development. However, upon re-examinanever scrutinized by disinterested parties and most
tion, this notion has come under increased scrutiny as
have never been reviewed by psychologists outside of
more psychologists have begun carefully evaluating the
these workshops. In addition, some studies cited in the
psychometric properties of the Rorschach. Of particular
Exner manual appear to be missing,38 and all the data
note is the use of “percentage of agreement” as the chief
used in developing the TRACS system are unavailable
method in the TRACS system for establishing interrater
to the scientific community, because the TRACS author
reliability. Critics contend that this method is a fundarefuses to release it for independent review.39
mentally flawed means of verifying interrater reliability
since it has the propensity to yield inflated estimates of
Single Responses One of the more troubling aspects
true consistency.43 Although other methods exist for
of the TRACS system is that a participant’s single remeasuring interrrater reliability (i.e., correlation coeffisponse can result in an interpretation of severe psycients), several studies have revealed that the Rorschach
chopathology. For example, critics point to the fact that
fares even worse under these statistical analyses.44 If this
a single reflection response (e.g., a person sees a refleccontention is confirmed, the credibility of the TRACS
tion in the inkblot) under the TRACS system indicates
system would be seriously undermined because good
“a nuclear element in the subject’s self-image is a narinterrater reliability is an essential property for any psycissistic-like feature that includes a marked tendency to
chological assessment instrument.
overvalue personal worth.”40 Likewise, if a participant
gives a food response, this is interpreted to mean that
Invalid Scales and Rate of Response A more trouthe participant “can be expected to manifest many more
bling aspect of the TRACS system is that many of its
dependency behaviors than usually expected.”41 Thus,
clinical scales have been shown to have little, if any, coreven a single response on the Rorschach can give the imrelation with what they purport to measure.45 For in22
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stance, most psychologists agree that the Depression
Index scale on the TRACS system bears little relationship to the diagnosis of clinical depression. Likewise,
the Suicide Constellation scale has been criticized for
being unrelated to suicidality. In fact, the TRACS system
has been recognized by both critics and some supporters as correlating poorly with psychiatric diagnoses altogether. It is doubtful that psychologists acknowledge
these findings when they use the Rorschach in determining psychiatric diagnoses and formulating clinical
opinions about major mental disorders.
Another apparent flaw with the TRACS system is its
ratio adjustment for the rate of response.46 When participants are given the Rorschach, they are asked to describe what they see in the inkblot. The psychologist is
urged to encourage them to describe everything they see
in the inkblot. Thus, some participants may see only one
or two objects whereas another may see five, six, or
forty objects. The number of responses a participant
gives is known as R. Since R can be influenced by many
factors, including intelligence and educational levels,
the TRACS system uses a formula to adjust for R to minimize its effects on the clinical scores. Unfortunately,
many of the clinical scores on the TRACS system are not
adjusted for R, including scales used to measure severe
psychopathology: Schizophrenia Index, Hypervigilance
Index and Obsessive Style Index.47 Research has demon-
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strated that these scales do not correlate well with similar scales on other psychological instruments, such as
the MMPI, that have demonstrated validity for measuring these types of mental disorders.
Overreporting Psychopathology The Rorschach has
been criticized for leading to overstatements of psychopathology.48 Several studies have revealed that
American adults with no history of mental illness and
living in the community, score in the maladjusted range
when given the Rorschach, including high scores on
scales indicative of severe mental illness such as the
Schizophrenia Index.49 Moreover, many of these participants also had indications on the Rorschach that they
had exhibited disturbed thinking on the TRACS measures of Perceptual Accuracy, Distorted Thinking, and
Emotional Functioning.50
Similar results have been confirmed by other researchers,51 while still others have discovered that the
Rorschach has the propensity to show children, who
had reportedly above average mental health, as mentally ill or maladjusted.52 Disturbingly, these results
showed that the Rorschach can make otherwise well-adjusted children appear to have psychotic features, cognitive impairments, clinical depression and significant
impairments in establishing and maintaining interpersonal relationships.
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leased to the greater scientific community; thus, they
Such findings seriously question whether the
have not been examined to determine if they are reliable
Rorschach should be used at all in custody matters beor valid.
cause there is its susceptibility to portraying a mentally
healthy child as severely disturbed. Moreover, given the
Many leading researchers have questioned whether
fact that children generally are not present during famthe underlying principles of the Rorschach are accepted
ily court proceedings, the court often relies heavily
by the greater psychological community. Given the deupon forensic psychological reports in determining cuscline of psychoanalytic theory as an accepted notion of
tody, visitation, and permanency matters without an in
behavioral interpretation, it is questionable whether the
camera interview, and thus, without personal observatheory of projective tests, like the Rorschach, have gention of the child(ren) at issue.
eral acceptance in the psyTherefore, because the Rorchological community. Moreschach appears to present
over, there is substantial
Psychological assessment can
children as more pathological
evidence that the Rorschach
provide helpful insight into
than they really are, there is
is not a reliable or valid meaan inherent danger that psysure of many mental illnesses
diagnostic questions as long as
chologists who rely upon it
and does not measure what it
may present clinical findings
the measures used adhere to
purports to measure in many
that are not consistent with a
basic scientific principles of peer instances.
child’s true psychological
Although the Rorschach
profile – and may lead the
review and sound methodology. remains a common assesscourt to believe a child is
ment instrument, it appears
more disturbed than he or
that many psychologists use
she truly is.
it out of familiarity rather than for its psychometric
properties. More specifically, some argue that the
Conclusions
Rorschach (and TRACS system) lacks general accepThere is serious debate within the scientific commutance by the psychological community as a valid and renity about whether the Rorschach, and the TRACS sysliable measure of psychopathology, and consequently,
tem in particular, meet the Daubert standards and,
any expert testimony that relies on the Rorschach as a
hence, whether testimony derived therefrom should be
method for assessing psychopathology does not meet
excluded. Upon examination, it appears that the TRACS
the Daubert standards for admissibility.53
system fails to meet most, if not all, of the Daubert criteSuch arguments hint that the Rorschach and TRACS
ria.
system may not even meet the Frye standard of admisFirst, the scientific foundation for the TRACS system
sibility, which is used in several states, including New
is questionable given that much of the original data is
York. Although such predictions may be premature,
not available for review by the greater scientific comthere appears to be a growing movement in the psychomunity. Moreover, the discovery that many of the studlogical community that tests like the Rorschach are not
ies used to validate the TRACS system do not exist or
in harmony with the principles of best practice and
were never formally written up, despite being cited in
should be avoided. Although it is likely that in the forethe TRACS manual suggests that the proponents of the
seeable future there will be a core group of psycholoTRACS system expect a reliance upon ipse dixit in estabgists who will accept and use the Rorschach as a reliable
lishing the underlying principles of the TRACS system.
and valid measure of psychopathology, there is the disBecause it was previously thought that most of these
cernible trend of its falling into disfavor among the mastudies were peer reviewed, and only recently has it
jority of psychologists.
come to light that many were not, there exists a fundaThe courts have struggled in interpreting what “genmental question about whether the psychological comeral acceptance” means under the Frye standard. In Peomunity, and the courts, have been misled regarding its
ple v. Middleton,54 the Court of Appeals, in examining the
fundamental psychometric properties.
admissibility of bite marks in a criminal proceeding,
Similarly, the methodology of the TRACS system has
held that “the test is not whether a particular procedure
not been subjected to thorough peer review. Most psyis unanimously endorsed by the scientific community,
chologists have been surprised to learn in recent years
but whether it is generally acceptable as reliable. The
that most of the studies cited to in the TRACS manual
techniques employed . . . are accepted and approved by
have never been formally written up or reviewed by exthe majority of the experts in the field.”55 This notion of
perts outside of the author’s inner circle. Moreover, the
majority acceptance equaling Frye admissibility was
data used in most of these studies have not been readopted by the Second Department in People v.
24
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Bethune.56 There, in a similar criminal proceeding in
which bite marks were at issue, the court held:

6.

So long as an expert has utilized techniques and procedures that have been approved by a majority of the experts in the field in arriving at his opinion, that opinion
is admissible in evidence without the necessity of a separate judicial determination regarding the validity or
acceptance of the operative scientific principles.57

7.

Consequently, those psychologists who use the
Rorschach in forming clinical opinions may be at risk
for Frye challenges if a majority of psychologists disapprove of its use over concerns of reliability and validity,
which is an increasing trend. Although it is unclear
whether the majority of psychologists believe that the
Rorschach is unreliable, given the growing controversy
surrounding it, its minority use, and recent findings that
many of its psychometric properties are in question,
there is a strong possibility that it will fall out of acceptance in forensic evaluations.
Certainly, in forensic evaluations, where the stakes
are often very high for the parties involved, it would
seem prudent for psychologists to use other assessment
tests and instruments that have a demonstrable history
of good reliability and validity. Unfortunately, some
psychologists do not; thus, attorneys may wish to reconsider holding Frye hearings when
psychological testimony is purported
to include the Rorschach.
The assessment of human behavior
will always be an imprecise science, because there are always more variables
that influence behavior than can be
measured. Nonetheless, psychological
assessment can provide helpful insight
into diagnostic questions as long as the
measures used adhere to basic scientific principles of peer review and
sound methodology. As the science of
behavioral analysis advances, the future holds promise that psychological
assessment will further help the courts
decide complex issues surrounding
human behavior.
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Analytical Tools

How to Spot a Lie:
Checking Substance and Source
BY JUSTIN S. TEFF

T

he ability to discern deception is one of the most
useful talents a lawyer can possess. An understanding of some basic principles and tactics can
significantly demystify a process that essentially involves a critical look at the assertions made and the person making them. This article reviews some specific
tools that may be used to assess the truthfulness of a
witness.

General Analysis
When a statement is made in the course of everyday
life, how do we evaluate its veracity? Generally we consider the assertion, whether consciously or subconsciously, along two axes of analysis – the substance of
the assertion and its source. Put another way, we analyze what is said, who is saying it, and the way it is conveyed.
Some information is accepted almost without question, whether because of the nature of its source or substance. Even in these instances, however, the evaluation
process is still conducted subconsciously. This concept
is significant not only because it provides the foundation for many of the accepted avenues of impeachment
in the laws of evidence, but also because all of the ideas
illustrated in this article may be related back to at least
one of these fundamental axes of analysis.
The behavior patterns detailed in this article are in
many ways analogous to what are commonly known in
card games as “tells.” As is the case with tells, some patterns may be more discernable in certain circumstances
with certain subjects; some witnesses will have a perfect
poker face and prove immune to all angles. The various
tactics are designed to help draw out, or make more
conspicuous, such familiar behavioral indications. The
ideas may be used alone or interchangeably, as the examiner deems fit, yet ultimately a combination of many
factors is likely to form the basis for the examiner’s assessment. The bottom line is that all people are different,
displaying individual characteristics, and as such no
single tell will always be reliable. Thus all these devices
are necessarily intertwined to some degree with the examiner’s common sense, logic, knowledge of outside
subjects, and careful, acute observation.
Journal | July/August 2003

Analyzing the Substance
The substance of an assertion may be tested, even
without knowledge of the actual truth of the matter, by
measuring the degree of internal and external consistency the assertion possesses. Internal consistency exists
if the facts and inferences in the story make sense when
considered together, and when the story does not contradict itself factually or logically. External consistency
involves whether the story and its details comport with
our knowledge of the subjects at hand and the world
around us. Most of the following tactics are designed to
test either internal or external consistency.
The fact that an assertion is both internally and externally consistent does not necessarily make it true; indeed, an airtight alibi should have both characteristics.
In this context, it simply means that we have not found
a reason to doubt the assertion based solely on the inherent nature of its contents. Know also that most of
these tactics are preferably accomplished in the subtlest
manner, and without the subject’s knowledge, lest the
witness realize the desired objective and grow more difficult and less responsive.
Keep a Liar Talking and Solicit the Details When
most people lie, the story they give is either one they
have fashioned on the spot, or else it is an alibi they
have contrived with some effort. In the first instance, the
key concept is that few people can keep all the facts and
details of a story straight when they are making it up
spontaneously, particularly if they are talking at length.
If you keep an on-the-spot liar talking, and constantly question details, it will typically not be long before the details begin to contradict either themselves or
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workers’ compensation and carrier defense. The basis for
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at the time, can all help to ascertain how truthful an asyour outside knowledge. Once the number of these consertion that “I saw the whole thing” really is.
tradictions rises to an unreasonable level, you will naturally suspect the story is not entirely true. Even in cases
Furthermore, if a witness provides details that simof well-fashioned alibis, few people who devise such an
ply defy common sense or your knowledge of outside
alibi think far enough ahead, or deeply enough into detopics, you can attack credibility on this level as well.
tails, to be able to answer many specific questions in an
Tell Me Your Story Again Another related tactic is to
airtight fashion. Thus if the particulars of an alibi are
simply ask the witness, after some time has elapsed
questioned at length and in depth, a liar will often have
since the initial telling of the tale, to repeat the story
to begin making up the details and explanations on the
again. This idea is grounded in the principle that a perspot.
son will seldom if ever tell a story the exact same way
Even for an alibi that has not been contrived on the
on two separate occasions; people’s recollections are not
spot, the same principle applies: the longer a liar speaks
that uniform. Indeed, almost all repetitions naturally
and the more he or she is questioned in detail, the
have some subtle variation from the original telling.
less internally consistent the
This repetition serves two
story will become. Another
useful purposes. First, you
avenue is to ask a subject to
Breaking up a witness’s story into may be fairly confident that
explain why a particular acsections and asking about them in if a subject repeats a story to
tion was taken. Sometimes
you in the precise manner,
you can force individuals to
a jumbled order can also be useful and with the precise wording
concoct an incredible explaand details, that it was told in
means of testing consistency.
nation simply by putting
the first instance, the story is
them on the spot. The more
probably scripted and was
you ask about details, and
carefully rehearsed long in advance. Second, if the dethe more a liar speaks, the more the liar will have to
tails of the story vary quite considerably in the second
make up; and the more the liar makes up, the more
telling, you can suspect that the witness barely recalls
likely the person will be to contradict the story or wind
the first version, and now is having trouble keeping the
up painted into a corner.
story straight. Only if the story is retold with some slight
Do the Details Make Sense? A strong reason to asvariations is it likely to be an honest tale. Breaking up a
certain as many details of the subject’s story as possible,
witness’s story into sections and asking about them in a
is that you can then put together a realistic picture of the
jumbled order can also be a useful means of testing concircumstances, and question whether the facts related
sistency.
by the witness are logically and physically possible as
Do Actions Betray Words? Not only do people frestated.
quently make assertions that are entirely belied by their
You can also determine whether the facts as stated by
actions, people also do and say things all day long that
the witness comport with your knowledge of outside
possess some hidden or subconscious personal meansubjects. Unlike the first idea, this angle tests the extering. This concept can be used in two ways.
nal consistency of the assertions made. For example, it is
The first involves examining the actions surrounding
rumored that Abraham Lincoln once used an almanac to
the event that the witness claims are true, as a means of
contradict a witness’s assertion that he was able to see
determining whether the actions are to be expected. Ask
by the light of the full moon.
yourself what you have or would have done if faced
Aside from pure analysis and comparison, another
with the situation, and the result will be a mental list of
way to use this test is to formulate a roundabout, covert
the most common and typical human behaviors that
manner of getting the information you seek. One of the
occur in such a situation. Then ask your witness what
classically cited illustrations is asking persons who
actions he or she took surrounding the events being
claim to have witnessed an accident what first drew
claimed as true. If a subject has done something comtheir attention to the scene. If they answer that they
pletely uncharacteristic, or has failed to do something
heard a crash and then looked, or heard a scream and
that would almost automatically be expected, you have
turned around, you know it is probably not true that
reason to doubt the validity of the subject’s assertions.
they actually witnessed the occurrence, because the first
As an example, it may be argued that most people who
thing that prompted them to pay attention was actually
witness another person’s misfortune will instinctively
the aftermath. Questions such as who a witness was
try to assist their injured fellow in some manner. If such
speaking with, how engrossed they were in conversaan action is absent, you should question why. If a
tion, which way they were facing, what they were doing
claimant asserts a significant injury, but does not visit a
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physician for a month after the alleged date of accident,
some legitimate doubt arises.
The second use of this tactic involves determining the
hidden meaning in the witness’s actions. Indeed, it may
be argued that there is a subconscious reason for nearly
everything we do, from the words we choose in conversation to the route we take to and from our destinations.
This technique is commonly used to prove state of mind
in criminal cases, because this is an element that is seldom possible to prove without using circumstantial evidence. In this way we must try to discover, as best we
can, what the actions of the witnesses truly mean. If a
perpetrator uses a loaded gun as opposed to an unloaded one, we can fairly infer intent to cause harm or at
least a reckless disregard. Most people do not pack their
bags if they are expecting to stay. Most people do not
say “I love you” while looking away. This combination
of questioning whether a witness’s actions were typical
or atypical, as well as attempting to determine the hidden meaning in the actions we do discover, can be extremely revealing in determining whether a subject’s assertions are the truth.
Shouldn’t You Know That? Whenever someone
gives an opinion or tells a story, you can usually figure
out from the nature of the assertions being made some
piece of information that the teller should know if their
story is indeed true. A person who claims to have read a
particular book should know the main character and the
ending. If someone claims to pass a particular street corner every day, that person should know most of the
stores on that corner and perhaps even some of the signs
or similar details. If someone claims to have had an affair with another individual, the teller should be familiar with some of the intimate characteristics of the
claimed lover.
In any case, the same tactic always applies: think of
some information the subject should obviously know if
the assertion is true, and find out if the person knows it.
As a simple illustration, if a person claims to have spoken to “someone,” but cannot recall the names of anyone with whom he or she spoke, the assertion will appear less credible whether honest or not. The same
underlying principle may also be helpful if by listening
and questioning you realize that the speaker knows a
piece of information that should not be known if the assertions being made are true. In a courtroom, this tactic
can also be very effective in questioning expert witnesses about the actual extent of their knowledge of the
area that is the subject of their testimony.
Shouldn’t You Remember That? Distinguishing an
honest failure of memory from a disingenuous assertion
can be difficult and depends not only on the substance
of the assertion, but also on the examiner’s outside observations and considerations.
Journal | July/August 2003

For example, if an older subject is being questioned,
any claimed failure of memory is naturally more believable than the same assertion from a 21-year-old. Except
for some of the elderly who have developed short-term
memory problems, events that occurred 10 years ago are
harder to recall than the events of yesterday. Effective
use of this tactic can be reduced to the question of
whether the subject should remember the information
you are asking about.
A classic example involves a witness who only recalls
facts that will help the case and cannot recall any information that is unfavorable. In less obvious situations,
you can review a few specific details that the teller provided on direct examination, then ask why the individual can recall all of those facts but not any of the information you are seeking. Even if you are unable to shake
the witness, you are likely to have made an impression
on the jury. If need be for purposes of the case, you can
add emphasis to a claimed failure of memory by
earnestly asking a witness, “Please try to remember,” or
suggesting that because of the importance of the matter,
the witness may take a moment to think if necessary.
The converse of this principle can be used when a
witness claims to remember things that probably should
not be recalled. For instance, a witness testifying to an
event that happened several years ago cannot be expected to recall every detail. If the witness does, you
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should ask what else is remembered from the day in
question: whom did the witness see, what did the witness talk about, where did the witness go? If the witness
can recall little else, you should wonder why only the favorable facts are being remembered so clearly. In some
instances, a witness will even get annoyed at the repeated minute questions and ask with irritation, “How
do you expect me to remember everything that happened on one day many years ago?” The answer itself
proves your point.
Exaggeration and Generalization Most people are
not naturally precise thinkers, and therefore often speak
in hyperbole, and broad, sweeping strokes. These people are not necessarily attempting to lie, but what they
are saying is not really the truth. In such situations, you
must pin the witness down to the actual details that led
to the broad statements.
Assertions such as “I’ve been harassed at work for
years” or “I do heavy lifting all the time” should never
be accepted at face value. Such statements must be
picked apart, no matter how tedious or time consuming,
to reveal the actual facts behind the generalization or exaggeration. In this way you can frequently whittle away
all or most of such an exaggerated assertion. If the witness claims that he or she cannot recall any specific facts,
you can use your general trial skills to dramatically diminish the credibility of the assertion.
It is also important to remember that when most people relate a story in which they are involved, they almost always tell it in the light most favorable to them.
Facts that would make the teller look unfavorable or
silly are typically embellished or omitted. Given that
every time we listen to a story we can be fairly certain
that the unfavorable facts have been left out, it follows
that it is incumbent upon the examiner to fill in the gaps
in the story with the facts the teller has omitted. Often
this can be accomplished merely by placing a different
spin on the same set of facts. Sometimes the examiner
must, as detailed above, imagine a similar situation that
the examiner has previously faced and take note of the
more embarrassing details. However, this tactic is difficult to use without some solid outside information and
investigation.
Suggestion and Deception The leading question is
one of the most powerful tools a lawyer may use for
gathering favorable information, in part because people
are much more inclined to admit something unfavorable if they think the other party already knows it. Even
general questions such as, “You were on A Street,
weren’t you?” are more likely to lead to a particular desired response than asking, “Where were you that
night?”
All lawyers should be familiar with the many scientific experiments that have been conducted to measure
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the reliability of eyewitness observations, most of which
reveal that people will agree with whatever is suggested
to them, even if it is not what they really saw. Although
a lawyer has a responsibility and an obligation not to
engage in deceitful or dishonest behavior, the use of
careful deception, when one is well-armed with one’s
own theory of the case, can be an extremely revealing
way of getting to the truth.

Analyzing the Source
The second major line of analysis in evaluating the
truth of an assertion involves assessing the credibility of
the source of the assertion. As with evaluating the substance of the assertion, there are internal and external indications. The internal aspect involves our extemporaneous psychological analysis of the subject and the
conclusions we draw as a result. The external aspect involves clues provided by careful observation of tone
and body language.
Psychoanalysis Anytime we seek to evaluate the
credibility of a person making an assertion, we must ask
two questions about the source of the information: how
truthful and reliable has the subject been in the past, and
why is the subject making the assertion, particularly
with a view toward determining the motives and reasons the subject might have not to tell the entire truth.
The first question is usually impossible to answer in
the absence of investigation, unless the witness has
some relationship or history with the examiner. Thus it
is often difficult to know just how truthful a person is
before actually posing questions. Furthermore, during a
trial the introduction of information such as prior convictions or untruthful acts must be done under the strict
auspices of the relevant laws of evidence. More important, however, is to question the motivations of the person making the assertion to be evaluated. This necessarily requires some analysis of the psychological makeup
of the subject, which can be aided by more general observations and inferences.
Once the strength of the reasons the teller might have
to lie is evaluated, the questioner is better equipped to
hear what the teller has to say. People commonly lie, for
example, to get themselves out of some trouble, hardship or hassle they have encountered; people lie for
monetary and other material gain; people lie to help
their friends and family; people lie out of fear of retribution or punishment; some people lie simply to impress others. All of these motives may be reduced to
self-interest of one form or another. This should be familiar as the area of evidentiary impeachment referred
to as biases and influences.
Knowing why people say what they are saying, and
what exactly is at stake for them, provides invaluable
guidance in discerning the veracity of someone’s assertions. This requires the questioner to consider the subJournal | July/August 2003

ject matter of the controversy, together with the conceivable consequences, both direct and indirect, for all
who could be even remotely connected, including the
witness. Put another way, the questioner must ascertain
exactly what brought the person to the situation, and
what personal interest is motivating the individual to
make such an assertion.
The importance of analyzing more general observations stems from the notion that a bias or motivation
may arise not only from personal interest, but also from
other environmental factors including geography, culture, socialization, religion and class or monetary status.
Although generalizations about people are inherently
dangerous, they are all that are available in the absence
of investigation. Given that these factors likewise motivate thoughts and actions, one should take care to consider as many of their indications as possible. A person’s
appearance should be always considered, as should the
individual’s dress and mannerisms. A clean-cut appearance may also signify a more conservative and careful
thinker, as will well-kept and tidy clothing; the opposite
is also frequently true.
Other indicators to pay heed to include, to the extent
discernable, gender, age, education, vocal accent, religion, if any, general background and upbringing, family
status, and other relevant past experiences, to name
only a few. All these factors influence, if not control, the
way we as people think. Once these factors are all combined, the examiner will have gone a long way toward
knowing how likely it is he or she is being told the truth.
Tone and Body Language In this context, almost all
tells that are in the nature of tone or body language are
grounded in the fundamental psychological principle
that lying makes most people nervous. The concept that
falsehood is fundamentally wrong is so ingrained in our
moral fabrics that we cannot help but feel slightly guilty
or nervous, even if only on a subconscious level, when
we know we are telling a blatant lie.
The principle is not universal; some people can remain perfectly calm while lying through their teeth,
while others are nervous all the time. Nevertheless, the
principle is generally reliable, with the caveat that most
people will be nervous in stressful situations for perfectly legitimate reasons. A fair degree of interpretation
of these signs is thus required if they are detected. Indeed, the interpretation is what provides the real value
of this tactic. Such nervousness may cause a change in
tone, mannerism or mood; it may even cause the subject
to exhibit a physical mannerism or manifestation of this
subconscious irreconcilable sensation.
The tone of an assertion should always be considered
in assessing its truth. When many people get nervous, it
causes their voice to tremble slightly. Hesitation can also
be very revealing because most people will not need to
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pause or search too long to produce an answer that is
truthful and accurate if they really do know the answer.
Many people exhibit some agitation or irritability when
they are feeling nervous or trapped. Such symptoms are
more common in men. Women, who are generally
smarter and more subtle, will simply grow evasive or
deceptive if feeling trapped. The volume and speed of
speech, and observable variations therein, should also
be considered. Many people talk more quickly when
they are nervous in order to be finished speaking
sooner. An accurate interpretation of such vocal cues is
extremely helpful in assessing the credibility of the
source of the assertions.
A number of more overt mannerisms that can be discovered upon keen observation of body language are
linked to the same fundamental principle that lying induces nervousness. Recognizing variation is extremely important, particularly because some such tells are very common and others are wholly particular to the individual.
The natural breathing pattern of most people alters
slightly when they are nervous, and they may even hold
their breath in short intervals or gulp at odd times. Eye
contact is also a crucial thing to observe. Most people
find it difficult to hold another person’s gaze for extended periods when they know they are telling a lie;
looking down or attempting to divert the gaze are common signs of a nervous speaker. Another classic tell occurs when people use their hands to cover all or part of
their mouth while they are speaking in a subconscious
attempt to prevent close scrutiny of their features. Many
people perspire when nervous. As a person’s voice may
tremble, so may someone’s hands or knees; many people place their hands in their pockets, tense their legs or
cross their feet to conceal this signal. Some people may
instinctively bite their lip or the inside of their cheek. A
careful evaluation of the true meaning of the nervous
sign can be of great aid in determining whether the person is telling the truth.

Conclusion
With a careful application of these principles and tactics, the process of ascertaining the truthfulness of a
given assertion becomes a far simpler task. A thorough
examination of the substance and source of the particular assertion is one major key to discerning its veracity.
It is crucial to remember all individuals are different,
displaying their own set of individual characteristics.
It is also a fair generalization, however, that very few
false assertions will be able to survive all the angles that
a skillful examiner can envision. Thus if an assertion
does survive, you may rest assured that either it is indeed the truth, or the subject has won a hard-earned escape from vigilant scrutiny.
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Cooperatives Authorized to Use
Business Judgment Rule
In Terminating Shareholder Leases
BY MENACHEM J. KASTNER AND JARRED I. KASSENOFF
Efforts by the board of a cooperative building to terminate the proprietary lease of a tenant-shareholder
have traditionally been a costly and protracted process.
A decision by the Court of Appeals in May appears to
have removed some of the obstacles, but it is likely to
raise new questions about the overall policies that govern the operations of any cooperative, as well as the certainty of tenant-shareholders’ possessory rights under
their proprietary leases.
The decision, 40 West 67th Street v. Pullman,1 holds
that a co-op board’s properly passed resolution to terminate a tenant-shareholder’s proprietary lease based
on “objectionable” conduct is governed by the business
judgment rule, subject only to limited judicial review
under N.Y. Real Property Actions and Proceedings Law
§ 711(1) (RPAPL). Until this decision, the conventional
assumption was that it was necessary to factually establish a tenant-shareholder’s “objectionable” conduct before a court of law, at trial.
While the larger implication for cooperative management is that co-op boards now appear to have the power
to police tenant-shareholders’ conduct without judicial
scrutiny, the true effects of this decision are yet to be
seen. The holding, a significant divergence from prior
cases governing the eviction of tenant-shareholders, creates uncertainties regarding a co-op’s power to terminate a proprietary lease and the extent to which a court
may re-examine the exercise of such powers.
The significance of the shift in judicial doctrine concerning a co-op’s self-governance emerges with a review of how the law of cooperative corporations has
evolved.

The Legal Framework
Litigation involving the powers of a cooperative
board to regulate the activities of its tenant-shareholders
dates back to 1886. In Barrington Apartment Ass’n v. Watson,2 the cooperative corporation brought an action to
restrain a tenant-shareholder from subletting its apartment without consent. Even though there was no prohibition against subletting without consent in the parties’
proprietary lease, the court upheld the board’s injunc32

tion, thus equating the board’s powers to those of the
corporation’s.3
Since Barrington, the courts have continued to struggle to define the parameters of the law with regards to
co-ops.4 The hybrid nature of the cooperative corporation has, in effect, forced the courts to blend both real
property and personal property concepts.5 In this regard, while courts have consistently equated the relationship of co-op and shareholder to that of landlord
and tenant,6 the courts have conversely held that co-ops
are also not real property.7 Similarly, while it has been
held that tenant-shareholders are subject to the real
property laws governing ownership of pets,8 roommates9 and warranty of habitability issues,10 the sale
and purchase of the cooperative apartment is governed
by the Uniform Commercial Code and the business
judgment rule.11
Interesting results have been reached by reason of the
hybrid characteristics of cooperative ownership. Thus,
in Frisch v. Bellmarc Management, Inc.,12 while the Appellate Division acknowledged that the “warranty of habitMENACHEM J. KASTNER, chairperson of
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Before the Pullman case, the courts interpreted this
ability,” embodied in Real Property Law § 235-b, apstatute to require judicial scrutiny of the conduct alleged
plied to cooperative corporations, it did not apply to
to be objectionable.18 Accordingly, after service of any
condominiums – because condominium ownership is a
predicate notices required under the proprietary lease,
form of fee ownership of property, and not a leasehold
the co-op board was required to commence either a
interest involving a landlord-tenant relationship.13
“nuisance” holdover proConversely, while it is
ceeding in the Civil Court or
well-settled that when a purBecause
the
courts
generally
an ejectment action in the
chaser defaults on a contract
Supreme Court for removal
of sale for real property, the
perceive the forfeiture of a
of the tenant-shareholder
seller is entitled to retain by
leasehold as an extremely harsh
deemed objectionable. After
way of forfeiture the down
of the case,
payment as liquidated damremedy, establishing that a tenant itcommencement
was the cooperative
ages without proof of actual
was permitting or causing a
board’s burden to establish,
damages,14 the courts have
by “competent evidence”
held that this rule does not
“nuisance”
was
difficult.
15
before the court, that the
apply to co-ops. To this
conduct of the tenant-shareend, in Silverman v. Alcoa
holder was, in fact, objectionable.19 The court, in its sole
Plaza Assocs., the Appellate Division, First Department
discretion, would evaluate the facts presented at trial
held that, for purposes of the sale of a cooperative apartand determine whether the conduct complained of was
ment, the shares of stock are to be considered “goods”
of a sufficient nature to require termination of the leasewithin Article 2 of the Uniform Commercial Code and
hold. Normally, when the court found sufficient evinot real property. Accordingly, the deposit made under
dence to uphold the board’s decision to terminate the
the contract to purchase a co-op should be disposed of
leasehold, the co-op would then have the right to conin accordance with § 2-718 of Article 2, which permits an
duct any re-sale of the tenant-shareholder’s cooperative
inquiry into the “reasonableness” of the liquidated
shares.20
damages provision.16
Because the courts generally perceive the forfeiture of
While these aspects of cooperative ownership appear
a
leasehold
as an extremely harsh remedy,21 establishing
to be well-settled, the courts have had difficulty in dethat a tenant was permitting or causing a “nuisance”
termining which laws should predominate in other
was difficult. A board seeking to terminate a tenantareas, including, most recently, the termination of a tenshareholder’s lease based upon objectionable conduct
ant-shareholder’s leasehold.
needed to be prepared for an arduous court battle testEvicting a Tenant-Shareholder
ing the grounds for, and the procedures used in, termiPrior to Pullman
nating the lease.22 Initially, the courts would evaluate
The procedures for the removal of tenant-shareholdwhether the tenant’s use of the property was “unreaers of cooperative apartments are generally governed by
sonable or unlawful to the annoyance, inconvenience,
Article 7 of the RPAPL. Specifically, with regard to rediscomfort or damage of others.”23 In addition, the conmoving a tenant-shareholder based on “objectionable
duct would need to be continuous or persistent in naconduct,” RPAPL § 711(1) provides, in pertinent part, as
ture24 and threaten the health, safety or comfort of
follows:
neighboring tenants or other building occupants.25 A
single isolated incident was not enough to establish a
[A tenant] shall not be removed from possession except
“nuisance” or “objectionable conduct.” Under such a
in a special proceeding. A special proceeding may be
rigid judicial analysis, most cases brought by the co-op
maintained under this article upon the following
grounds:
were unsuccessful and did not result in termination.26
Evidencing the difficulties in establishing a “nuiThe tenant continues in possession of any portion of the
sance”
or “objectionable” tenant is the decision this year
premises after the expiration of his term without the
in
Domen
Holding Co. v. Aranovich.27 In Domen, the Appermission of the landlord. . . . A proceeding seeking to
pellate Division, First Department held, in a 3–2 decirecover possession of real property by reason of the termination of the term fixed in the lease pursuant to a
sion, that three documented incidents where a tenant
provision contained therein giving the landlord the
had been involved in conflicts at the building, necessiright to terminate the time fixed for occupancy under
tating police intervention and/or resulting in the filing
such agreement if he deems the tenant objectionable,
of criminal complaints, did not constitute a nuisance.28
shall not be maintainable unless the landlord shall by
In Domen, a rent-stabilized tenant’s housemate was
competent evidence establish to the satisfaction of the court
that the tenant is objectionable.17
involved in a series of incidents from 1995 through 2000.
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Notably, in 2000, the housemate allegedly directed profanity, racial slurs and threats of violence toward the
doorman of the building. In 1995 and 1997 similar incidents occurred between the housemate and a sight-impaired neighbor and the housemate and the superintendent, in which the police were summoned and criminal
complaints were filed. Despite this extreme conduct,
and over an ardent dissent, the majority ruled that, as a
matter of law, these three separate incidents neither
“quantitatively” nor “qualitatively” satisfied the exacting standard for nuisance.29
While Domen demonstrates the difficulties in establishing a “nuisance,” and how, in most cases, it is subject
to the trial (or appellate) judge’s subjective perception of
the gravity of the tenant’s actions, had the court deferred to the landlord’s judgment of what constituted
“objectionable” conduct, a contrary result would certainly have ensued.30

The Emergence of the “Business
Judgment Rule” and Levandusky
While the courts originally held that termination of
the proprietary lease based on “objectionable conduct”
was subject to judicial scrutiny under RPAPL § 711,31 the
authority of the board to manage other areas of the corporation and adopt rules to carry out its general purposes under the corporation’s articles of incorporation,
bylaws and the proprietary lease remained, for the most
part, insulated from judicial review under the business
judgment rule.
The standard of review of such board decisions was
articulated by the Court of Appeals in the seminal case
of Levandusky v. One Fifth Avenue Apartment Corp.32 In
that case, the tenant-shareholder sought to make renovations to his cooperative apartment. Although the
board approved Levandusky’s plans, it did not approve
any plans to remove or relocate the steam riser in the
kitchen area. Levandusky, nonetheless, hired a contractor, who “severed” and “jogged” the kitchen steam riser.
When the board learned of this, it issued a “stop work”
order, pursuant to the “Renovation Guidelines.” Levandusky then commenced an article 78 proceeding, seeking to have the stop work order set aside.
The Supreme Court dismissed Levandusky’s petition
and ordered him to restore the riser to its original position, but the Appellate Division modified the judgment,
determined that there was no evidence that the
“jogged” pipe had caused any damage, and held that
the board’s decision to stop the renovations was arbitrary and capricious and should be annulled. The Court
of Appeals, in turn, modified the order of the Appellate
Division, upheld the board’s decision and determined
that the business judgment rule prohibited judicial inquiry into the actions of corporate directors taken in

34

good faith and in the exercise of honest judgment in the
lawful and legitimate furtherance of the corporate purposes.33
Under Levandusky, judicial inquiry into the board’s
decision was limited to (1) whether the board’s action
was properly authorized under its bylaws and properly
passed rules and regulations, (2) whether the action was
taken in good faith, and (3) whether the action furthered
a legitimate corporate interest.34 Further, “so long as the
corporation’s directors have not breached their fiduciary obligation to the corporation, ‘the exercise of [their
powers] for the common and general interests of the
corporation may not be questioned, although the results
show that what they did was unwise or inexpedient.’”35
In stark contrast to the case law governing a co-op’s
decision to terminate a tenant-shareholder based on
“objectionable conduct” (which, until recently, placed
the burden on the co-op to establish “objectionable conduct” before the court), the Levandusky standard of review placed the burden of proof on the tenant-shareholder. To overturn a decision of the board, it became
incumbent upon the tenant-shareholder to demonstrate
that the board’s action (1) was beyond the authority of
the board;36 (2) was done in bad faith;37 (3) was discriminatory38 or deliberately singled out individuals for
harmful treatment;39 (4) had no legitimate relationship
to the welfare of the cooperative;40 or (5) was taken
without notice or consideration of the relevant facts.41
Absent the presence of any of these factors, a review of
the board’s decision by the judiciary was prohibited.42

Litigation Post-Levandusky:
Applying the Business Judgment Rule
After the Levandusky decision, the courts extended
the application of the business judgment rule to a wide
range of board actions. Generally, these related to the coop board’s self governance, tenant-shareholders’ use
and transfer of their apartments, and financial impositions for operating the co-op and related internal matters. Specifically, the business judgment rule has
shielded cooperative corporations from judicial scrutiny
of their policies regarding purchasing and selling of
shares,43 subletting,44 assignment of parking spaces,45
imposition of sublet fees46 and hiring of contractors.47
Similarly, the courts have been deferential to board decisions relating to esthetics,48 the installation of appliances49 and the pavement of terrace floors,50 within the
cooperative premises.
Despite this pervasive application of the business
judgment rule to cooperative board actions, the courts
have cautioned that a board’s powers are not absolute
under Levandusky. Although the business judgment rule
has substantially limited the ability of a tenant-share-
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holder to contest certain cooperative decisions, it has
not permitted the board to act indiscriminately.
In Seif v. 72 Horatio Street Owners Corp.,51 for example,
a co-op board attempted to enact a transfer fee (flip tax)
after the death of a decedent shareholder, but before the
sale of her apartment by the executor. Although the flip
tax applied to the estate of any shareholder who subsequently died, the co-op admitted that at the time of its
enactment, the shareholders specifically had the apartment of the deceased shareholder in mind. While ordinarily the imposition of such a transfer fee is permitted,
the Supreme Court, New York County, held that, because insufficient notice of the shareholder meeting was
given to the executor, the imposition of the flip tax was
invalid. Furthermore, even if proper notice had been
provided, the court held that the flip tax would still be
invalid as discriminatory, because the shareholders had

“admittedly aimed the enactment of the flip tax at a specific estate, and enacted it after [the deceased shareholder] died.” Thus, passing a rule or regulation aimed
at a specific shareholder would be discriminatory and
thus invalid under Business Corporation Law § 501(c)
(BCL).52
In addition to situations where a board engages in
discriminatory practices, the business judgment rule
will not insulate the board’s decisions from judicial review when a tenant-shareholder is able to establish that
the board is acting outside its corporate authority, in bad
faith and/or that the action has no legitimate relationship to the welfare of the cooperative.53
Although the courts have applied the business judgment rule to countless cases since Levandusky, they have
remained reluctant to apply the standard to two significant circumstances: cases involving contractual provi-

Evolution of Law on Cooperatives
The first cooperative apartments in the United
States were established in 19th-century New York
City. They were designed to provide people in high
income brackets with the advantages and economies
of individual home ownership without all the responsibilities.1
To this end, they offered tenant-shareholders freedom from furnacemen, watchmen and other servants
and maintenance workers; and the ability to go away
and return to the apartment ready for occupation,
redecorate at will, move more easily, and save money
on household expenses.2
The relationship between the tenant-shareholder
and the cooperative corporation is determined by the
certificate of incorporation, the corporation’s bylaws
and the proprietary lease under which a particular
apartment is occupied.3 The tenant-shareholder does
not own real estate, per se, but merely shares of stock
in the cooperative corporation. These shares of stock
1.
2.
3.
4.

5.

6.
7.

entitle the tenant-shareholder to occupy the space in
the cooperative premises to which his or her shares
are allocated under a proprietary lease.4
The leasehold and shareholding are inseparable
and cannot really be viewed or valued in isolation
from each other.5 Cooperative corporations “are a
special form of ownership of real property. . . . An interest in a cooperative corporation is represented by
shares of stock and a proprietary lease entitling the
shareholder to occupy a particular apartment in the
building.”6
This unique dichotomy of personalty and realty
has created numerous legal complexities in determining which law should govern actions involving
cooperative apartments.7 Should the relationship be
regulated by the laws governing business corporations, personalty or real property generally? Since
the inception of cooperative litigation, this question
has plagued the courts.

Richard Siegler & Herbert J. Levy, Brief History of Cooperative Housing, available at http://www.coophousing.org
/HistoryofCo-ops.pdf.
Id.
Fe Bland v. Two Trees Mgmt. Co., 66 N.Y.2d 556, 498 N.Y.S.2d 336 (1985).
Beck v. Eins, 2003 N.Y. App. Div. LEXIS 6110; Ostrovsky v. Cartier Apts. Owners Corp., 247 A.D.2d 598, 669 N.Y.S.2d 352
(2d Dep’t 1998); Frisch v. Bellmarc Mgmt., Inc., 190 A.D.2d 383, 597 N.Y.S.2d 962 (1st Dep’t 1993); Chamberlain v. Modular Pubs., Inc., 99 A.D.2d 433, 470 N.Y.S.2d 399 (1st Dep’t), appeal dismissed, 62 N.Y.2d 601, 476 N.Y.S.2d 1025 (1984).
19A N.Y. Jur. 2d, Condominiums and Cooperative Apartments § 140 (citing Chiang v. Chang, 137 A.D.2d 371, 529 N.Y.S.2d
294 (1st Dep’t 1988); Sansol Indus., Inc. v. 345 East 56th St. Owners, Inc., 159 Misc. 2d 822, 606 N.Y.S.2d 856 (Sup. Ct.,
N.Y. Co. 1993)).
Beck, 2003 N.Y. App. Div. LEXIS 6110.
19A N.Y. Jur. 2d, Condominiums and Cooperative Apartments § 140 (citing Chiang, 137 A.D.2d 371).
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sions that required a board to act “reasonably” and
cases involving the termination of a tenant-shareholder’s proprietary lease based upon “objectionable”
conduct.

“Reasonableness” Provisions
Under the Proprietary Lease
In Ludwig v. 25 Plaza,54 where the co-op board summarily denied the tenant-shareholders’ request to sublet, the tenant-shareholder brought an action for a judgment declaring that the co-op board unreasonably
withheld its consent. The proprietary lease, in essence,
provided that any subletting of the apartment must be
authorized by the board. It further provided that “[w]ith
respect to a subletting . . . for less than 12 months, the
Board . . . shall not unreasonably withhold their consent.” The Supreme Court determined that, because the
tenant-shareholder’s proposed sublet was for less than
12 months, the board’s action in summarily denying the
sublet violated the express terms of the proprietary
lease. Accordingly, the court held that the “business
judgment rule” did not apply and the board’s actions
were unreasonable.55
By this decision, the court carved out a significant exception to the business judgment rule. While ordinarily,
review of a board’s decision was prohibited under
Levandusky (absent bad faith, etc.), Ludwig now held that
the “reasonableness” of a board’s decision was reviewable where the parties’ contract – the proprietary lease
or bylaws – so provided. Accordingly, when a tenantshareholder’s proprietary lease required the board to act
“reasonably,” the burden of proof shifted back to the
board to justify its conduct to the court.
Following Ludwig, the Appellate Term, First Department, was confronted with a similar case. In Cannon
Point North, Inc. v. Abeles,56 the court had to determine
the enforceability of a cooperative house rule prohibiting the installation of washing machines and dryers in
individual cooperators’ apartments. The proprietary
lease contained language requiring that all rules made
by the cooperative board be “reasonable.” In citing
Levandusky, the court determined that the tenant-shareholder failed to establish either bad faith on the part of
the cooperative or that its action had “no legitimate relationship to the welfare of the cooperative.” To the contrary, it determined that the house rule was promulgated because of concerns that the installation of
washer/dryers would have an adverse impact on the
building’s plumbing and electrical systems. Cognizant
that their decision diverged from Ludwig, the concurrence suggested that the issue of the “applicability or
non applicability of the business judgment rule in the
face of a specific contractual provision requiring that a
co-op board act ‘reasonably,’” was ripe for further appellate review.
36

While the Court of Appeals has yet to address
whether a co-op board’s “reasonableness” is subject to
judicial review in the context of an express contractual
provision requiring “reasonableness” in co-op board actions, the applicability or nonapplicability of the business judgment rule to a board’s decision to terminate a
proprietary lease was to be revisited.

The Pullman Decision:
Reevaluating “Objectionable” Conduct
While the Appellate Division in Ludwig carved out an
exception to the Levandusky standard for “reasonableness” clauses, it was yet to be determined whether such
an exception would also be made for a board’s decision
to terminate a tenant-shareholder’s proprietary lease
based on “objectionable” conduct. Thus, was a tenant’s
“objectionable” conduct to be judged under the “business judgment rule” or by “competent evidence establish[ed] to the satisfaction of the Court”?
And then along came 40 West 67th Street v. Pullman.
In October 1998, defendant David Pullman bought a
co-op apartment at 40 West 67th Street. Pursuant to Pullman’s proprietary lease, the co-op was entitled to terminate a tenancy on 30 days’ notice if a lessee was found
to be undesirable because of “objectionable” conduct.
Such action required a vote of at least two-thirds of the
shareholders of the corporation at a duly called meeting.
Soon after Pullman moved into his apartment, he allegedly began to engage in a course of conduct that the
cooperative board did, in fact, deem objectionable. Pullman made numerous requests to the co-op to change the
building’s facilities or services, to replace the mailboxes,
to install video camera security, and to hire 24-hour
door attendants. Pullman also repeatedly complained
and threatened to sue the co-op’s managing agent and
the co-op board president for failure to abate a claimed
noise problem emanating from the apartment above
his.57 While the co-op board investigated his complaints
and found them to be unsubstantiated, tensions increased and Pullman instituted four lawsuits against his
upstairs neighbors and the co-op and its management
relating to the alleged noise problem.
On June 27, 2000, the shareholders held a special
meeting pursuant to the corporation’s bylaws. Significantly, Pullman was notified of this meeting, but did not
attend. After discussion of Pullman’s conduct, a supermajority, the holders of 75% of the outstanding shares in
the co-op, voted in favor of a resolution detailing how
Pullman’s continued tenancy was objectionable, and directing the board to terminate Pullman’s proprietary
lease effective August 31, 2000. While the board delivered the notice to Pullman, he allegedly ignored it and
continued to reside in the apartment.
Accordingly, in October 2000, the board commenced
an action in the Supreme Court, New York County, seekJournal | July/August 2003

ing, inter alia, ejectment of Pullman, based upon his purported “objectionable” conduct. Shortly thereafter, Pullman moved to dismiss the complaint, for failure to state
a claim, and the board moved for summary judgment.
Citing RPAPL § 711(1), the Supreme Court (Shafer, J.)
held that it was the province of the court, not the co-op
board, to determine whether a tenancy should be terminated based upon “objectionable” conduct. In short, the
court held that the co-op must “by competent evidence
establish to the satisfaction of the court, that the tenant
is objectionable.”58 Thus, the court dismissed the
board’s first cause of action seeking ejectment, denied
dismissal of the remainder of the complaint, found numerous disputed factual issues regarding the termination of Pullman’s tenancy and, accordingly, denied the
board summary judgment.
On appeal, a divided Appellate Division modified
the Supreme Court’s order and granted the board summary judgment on, inter alia, its causes of action for
ejectment and the cancellation of defendant’s stock. Citing Levandusky, the majority held that the business judgment rule prohibited judicial review of board actions
“taken in good faith in the exercise of honest judgment
in the lawful and legitimate furtherance of corporate
purposes.”59
Furthermore, the court pointed out that Pullman, like
all the other shareholders, agreed to this harsh sanction,
and “agreed to submit to the decision-making authority
of the cooperative board” when he purchased shares in
a co-op.60
In a comprehensive discussion, two justices dissented. Specifically, David B. Saxe and Richard W. Wallach opined that judicial scrutiny of a board’s decision to
terminate a tenant-shareholder’s proprietary lease was
mandated based upon both policy and by express language of the statute.
Initially, speaking in terms of equity, the dissent argued that extending the Levandusky principle to a
board’s decision to evict a tenant-shareholder from his
home would be an overly harsh application of the business judgment rule. While Levandusky permitted a board
to regulate business decisions regarding management of
the building and enactment and enforcement of house rules
without judicial interference, those decisions were qualitatively different from a decision to evict a tenantshareholder from his home. In this respect, the dissent
stated:
While it is eminently reasonable to impose Levandusky’s
severely limited form of judicial review upon co-op
shareholders’ challenges to business decisions by their
elected Boards of Directors, this limited type of review
is simply too narrow a prism to protect tenants against
the loss of their homes. While the ordinary management
of decisions of a co-op board may result in some sort of
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negative impact upon an individual tenancy, they cannot compare to the loss of a person’s home.

In addition to the equitable grounds, the dissent argued that RPAPL § 711(1) mandated judicial review of
the tenant-shareholder’s alleged “objectionable” conduct. Accordingly, absent a “clear, unequivocal, and deliberate acknowledgment” that the tenant-shareholder
was waiving the protections of RPAPL § 711(1), the business judgment rule would have to yield to this statute.61
Thus, the majority and dissent differed on the application of RPAPL § 711(1) and whether a tenant-shareholder may waive the protections of said statute by purchasing shares in a cooperate corporation.
Despite this detailed dissent, in an opinion by Judge
Albert M. Rosenblatt the Court of Appeals unanimously
affirmed the Appellate Division, First Department. The
Court concluded that there was no conflict between applying the business judgment rule under Levendusky
and RPAPL § 711(1). In this regard, the Court reasoned:
In the realm of cooperative governance and in the lease
provision before us, the cooperative’s determination as
to the tenant’s objectionable behavior stands as competent evidence necessary to sustain the cooperative’s determination. If that were not so, the contract provision
for termination of the lease – to which defendant agreed
– would be meaningless. . . . We reject the cooperative’s
argument that RPAPL 711(1) is irrelevant to these proceedings, but conclude that the business judgment rule
may be applied consistently with the statute.62

In essence, the Court reconciled RPAPL § 711(1) with
Pullman’s proprietary lease by holding that the vote of
the supermajority of the shareholders of the co-op and
the board’s strict adherence to its mandate under Levandusky provided the functional equivalent of the “competent evidence” that would “establish to the satisfaction
of the court that the tenant is objectionable.”63
Accordingly, absent a showing by the tenant-shareholder that the board acted (1) outside the scope of its
authority, (2) in a way that did not legitimately further
the corporate purpose or (3) in bad faith, judicial
scrutiny of the board’s decision to terminate the tenant
based on objectionable conduct was now prohibited. In
essence, the Court would merely “rubber stamp” a coop board’s determination to terminate a tenancy so long
as it complied with the business judgment rule and was
properly passed pursuant to its bylaws.

The Future of Pullman
Since the Court of Appeals has affirmed the application of the business judgment rule to the termination of
a tenant-shareholder’s proprietary lease, numerous
questions have arisen regarding the future of eviction
proceedings as well as the stability of cooperative ownership generally. Simply put, does Pullman improve co-
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operative living or simply make shareholders’ property
more vulnerable to forfeiture?
Potential Pitfalls Initially, many tenant advocates
may suggest that Pullman will provide a pretext for a cooperative board to summarily target innocent shareholders deemed “problematic” or to remove shareholders with legitimate “warranty of habitability” issues.
Although the potential for abuse exists, in reality the decision will probably not create such a “chilling” effect.
Notably, while the shift in the burden of proof may
make it more difficult for a tenant-shareholder to question the board’s ultimate decision, the board’s power to
terminate the proprietary lease is not unbridled under
Pullman. Should the tenant be able to establish legitimate “warranty of habitability” issues and that the coop’s actions are merely retaliatory or that the tenant is
being unfairly targeted, the business judgment rule will
not shield the co-op’s decision from judicial inquiry.
In fact, apparently cognizant of the potential for coop abuse, Judge Rosenblatt further cautioned that the
“courts must exercise heightened vigilance in examining whether the board’s action meets the Levandusky
test.”64 Although the decision did not articulate the
exact meaning of “heightened vigilance,” it nevertheless
erected a yellow flag for courts and co-op boards alike
to take heed.
In addition to this “heightened vigilance,” other judicial limitations to the Pullman holding may have already
emerged from the courts.
In Woodrow Court, Inc. v. Levine,65 the Civil Court,
New York County (Schachner, J.), determined that Pullman was not applicable in a summary holdover proceeding when a decision to terminate a tenant-shareholder’s proprietary lease (based on objectionable
conduct) was based solely upon a vote of the co-op’s
seven-member board of directors. In distinguishing
Pullman, the court stated:
Certainly, this court is bound to follow the holding in
Pullman. However, the facts in this case are distinguishable from Pullman. Therefore, Pullman is not applicable
to this holdover proceeding in the Housing Court. In
the case at bar there was no shareholder meeting or notice to the shareholders regarding respondents’ tenancy.
Unlike Pullman there was never a shareholder vote on
respondents’ tenancy. Respondents never had an opportunity to defend themselves at a meeting of the
Board of Directors and never had notice that the Board
was discussing or planning to act on the issue of their
alleged objectionable conduct. . . . In Pullman the lease
termination provision at issue required both a board
resolution plus a 2/3 vote of the shareholders. The termination provision of the proprietary lease in this matter has no such requirement. The petition itself indicates that the Coop is proceeding under the “statute.”
Accordingly, as Pullman is distinguishable from the
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specific facts of this case, it is not applicable to this proceeding.

Shortly after this Civil Court decision, the Supreme
Court dealt with a similar situation. In Feld v. 710 Park
Avenue Corp. (Kapnick, J.),66 a tenant-shareholder gave
notice to the co-op board of his intention to run for the
position of director. In an attempt to preclude his election to the board, the board promulgated certain
amendments to the bylaws. Specifically, those amendments provided (1) that any business upon which shareholders are to take action, including nominations for
election as a director, must be submitted in writing, with
certain required information, to the co-op’s managing
agent not less than 15 days before the shareholders’
meeting; (2) that no person may be an officer or director
of the co-op unless he or she has been a shareholder for
at least one year and holds a baccalaureate degree from
a recognized college or university; and (3) that no person who has commenced an action against the co-op
and who has neither prevailed in that action nor settled
it, may be either a director or an officer of the co-op.
The tenant-shareholder did not have a college degree
and had, in fact, previously commenced an action
against the board (which was withdrawn). He moved
for a preliminary injunction precluding the co-op and its
board from implementing the bylaws.
While the co-op board argued that a review of its decision was precluded under Pullman, the Supreme Court
stressed that, while the decision to evict Mr. Pullman
had been made by a vote of 75% of the shareholders, the
decision to amend the bylaws withdrew from the shareholders their right to vote for whom they wished to sit
on the board.67 In addition, the court found that the
amendments to the bylaws were targeted at a specific
tenant to prevent him from sitting on the board and
therefore were void.
Accordingly, although the appellate courts have not
yet examined these decisions, co-ops are further cautioned that the Pullman standard may be limited to instances (1) where the proprietary lease unambiguously
provides for termination of a tenant’s lease based on
“objectionable conduct”; (2) where the decision to terminate is voted on by a supermajority (or other specified vote) of the shareholders, not just the board; and
(3) where the “objectionable” tenant receives appropriate notice of any shareholder meeting to vote on the
matter.68
Recognizing these possible limitations, co-op boards
seeking to remove a tenant-shareholder deemed “objectionable” would be well-advised to (1) carefully follow
the procedures contained within the cooperative corporation’s bylaws, the proprietary leases and house rules;
(2) properly promulgate and record any co-op resolution dealing with cooperative governance, maintenance
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more latitude in determining who their neighbors are or,
or a tenant-shareholder’s behavior; (3) keep detailed
more appropriately, are not. Such decision-making aurecords evidencing the tenant’s alleged “objectionable”
thority affords tenant-shareholders greater control over
conduct; and (4) permit a shareholder vote on the issue.
their surroundings and may also, arguably, increase the
Similarly, tenant-shareholders, fearful of unrestrained
value of their estates.
co-op boards, are advised to maintain documents
and/or evidence and create a paper trail that could esConclusion
tablish a board’s “bad faith,” “discrimination,” and/or
As much as the Court of Appeals has attempted to
“self-dealing” should an eviction scenario arise.
clarify the standard governing the review of co-op
The records that the board or tenant-shareholder can
board decisions, additional questions have emerged reuse may include pictures, recordings of conversations,
garding future co-op litigation. For instance, how will
log books, police reports, letters from other shareholdthe courts apply Pullman in light of a rent-regulated teners or other documentation between the parties, and
ancy of a cooperative apartment? If the rent-regulated
minutes. Minutes provide a
tenant is causing the “objecpermanent record of delibertionable” conduct (which
ative action at both board
Tenant-shareholders
have
been
would arguably remain suband shareholder meetings,
to judicial review), will a
can be extremely useful in
given more latitude in determining ject
board be permitted to evict
litigation and can foreclose
the owner of the apartment,
who
their
neighbors
are
or,
more
challenges to the propriety
under the business-judgof corporate acts, or, conappropriately, are not.
ment rule, for failing to reversely, demonstrate impromove the tenant?
priety.69
Another interesting situation may present itself
Finally, board members and tenant-shareholders
should a co-op board deem a tenant-shareholder’s nonshould each carefully document any verbal opinions or
payment of maintenance fees “objectionable” conduct.
conduct expressed by the other that could be useful in
litigation. All too often, board members or tenant-shareNormally, when a tenant defaults in the payment of
holders may make damaging remarks in an inapproprirent and/or maintenance, after a demand, the landlord
ate place (elevators, hallways, laundry room, etc.) or at
may begin a nonpayment case. The respondent eman inappropriate time (while walking their dog or takbroiled in such a dispute may ultimately preserve its
ing out the garbage). Such casual comments made by eitenancy by remitting the money due, even after judgther co-op board members or tenant-shareholders can
ment.71 The courts have recognized, however, that,
provide valuable evidence of a board member’s badunder certain circumstances, when the “chronic” withfaith or a tenant-shareholder’s “objectionable” conduct.
holding of these funds has been characterized as a
Potential Benefits While tenant advocates may
“breach of substantial obligation” or a “nuisance,” a
argue that Pullman eliminates valuable protections
landlord’s resort to a holdover proceeding may be justiagainst lease forfeiture and thus diminishes the overall
fied.72 The significance of this tactical approach is that it
value of their “estate,” a contrary position can also be
permits the lessor to circumvent the curative mechaargued.
nisms afforded the tenant by the parties’ lease and by
Often, the litigation costs involved with lengthy
such the pre- and post-judgment procedural requirecourt battles to evict objectionable tenant-shareholders
ments applicable to a nonpayment dispute.73
are borne by the other shareholders through an increase
Although the resort to such litigation ordinarily has
in maintenance fees.70 Accordingly, prohibiting judicial
little chance of success,74 should judicial deference be
review of the tenant-shareholder’s conduct in eviction
given to a co-op board’s determination of what constiproceedings may work to curb the litigation and, thus,
tutes “chronic” nonpayment (and the resulting “objeccurtail these expenses. Such a reduction in expenses
tionable” conduct), an anomalous result may ensue.
would arguably decrease tenant-shareholder’s mainteSimilarly, while the exercise of a conditional limitanance fees and consequently increase the overall value
tion
based on the nonpayment of rent has traditionally
of the cooperative apartment.
been found violative of public policy in the residential
In addition to reducing cooperative expenses, the
context,75 if a co-op board decides that a conditional
Pullman decision may also benefit the overall quality of
limitation provision would further its legitimate corpoliving of the other tenant-shareholders. In this regard,
rate purpose of minimizing litigation expenses, will
before Pullman, the courts were the sole arbiters in desuch a provision now be upheld under the business
termining whether a tenant-shareholder should be
judgment rule?
evicted. Now, tenant-shareholders have been given
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Some of these examples may seem extreme (and the
extension of the business judgment rule to co-op board
decisions is potentially limitless), but the full advantages and/or disadvantages of the Pullman decision are
difficult to weigh until these issues are clarified by the
courts. Clearly, as a result of Pullman, co-ops are now
likely to amend their bylaws and proprietary leases to
include provisions regarding the right to terminate the
objectionable tenant. Care must be given that these
amendments are properly voted upon after proper notice to all shareholders. The courts will be bound to
closely scrutinize such amendments and voting procedures, under the “heightened vigilance” standard set
forth by the Pullman majority. Suffice it to be said, for
practitioners and cooperative members alike, the future
of co-op litigation has dramatically changed.
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Realty Assocs. v. Griggs, 150 A.D.2d 155, 540 N.Y.S.2d 434
(1st Dep’t 1989).
61 East 72nd St. Corp. v. Zimberg, 161 A.D.2d 542, 556
N.Y.S.2d 46 (1st Dep’t 1990); 205 West End Avenue Owners
Corp. v. Adler, N.Y.L.J., Nov. 2, 1990, p. 21, col. 4 (App.
Term, 1st Dep’t); see Park Summit Realty Corp. v. Frank, 107
Misc. 2d 318, 434 N.Y.S.2d 73 (App. Term, 1st Dep’t 1980),
aff’d, 84 A.D.2d 700, 448 N.Y.S.2d 414 (1st Dep’t 1981),
aff’d, 56 N.Y.2d 1025, 453 N.Y.S.2d 643 (1982).
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Developing Associates

“Shadowing” Program Provides
Early Mentoring Opportunities
BY ARNOLD J. LEVINE AND EVE D. BIRNBAUM

I

n the fall of 1999, as plans were made for first-year associates at Proskauer Rose to receive training and
mentoring, the firm introduced “shadowing time” as
a way to address the economic issues that can effect the
long-term viability of educational programs.
Four years later, associates have billed a total of more
than 25,000 hours to “shadowing time,” and the concept
has provided a method to measure the effectiveness of
the program and encourage its continuation.
For partners, a key economic issue was the effect that
the time young associates devoted to hands-on training
would have on the “realization rate” used to assess the
productivity of lawyers assigned to their cases, and ultimately to compute their own compensation. Rather
than charge training time to the client matter, inevitably
resulting in write-offs that would adversely affect the
partners’ realization rates on billed time, the Proskauer
executive committee created a separate billing number
for shadowing time. This eliminated training time as a
factor in the analysis of realization rates.
To further encourage partner participation, the executive committee determined that partners would also be
evaluated on their commitment to associate training.
The shadowing hours logged by associates under their
direction thus provided an incentive to implement
shadowing assignments. On a monthly basis, each department receives a report on shadowing time, and
questions are raised when shadowing hours appear to
be low.
For young associates, the issue was whether time
spent on training and mentoring would reduce the
number of billable hours used to determine their
bonuses and their overall productivity ratings. The
issue was addressed by a decision to mandate a goal of
200 hours of shadowing for each first-year associate,
rather than simply “allow” them to log 200 hours on
training and mentoring. In addition, they were told that
shadowing time would count toward the productivity
statistics used to determine their bonuses.
For clients, sensitive to the high cost of legal services,
the concern would have been the expense to them of
having new lawyers present primarily as observers. The
response was a policy that advises clients they are not
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being billed for the time spent by young associates who
accompany senior lawyers to depositions, negotiations,
strategy sessions, corporate board meetings and the like.
Over the longer term, experience has shown that the
program may actually save clients money – during later
stages of a case, the young associate, now familiar with
the issues in the matter, is in a position to do research
and perform other billable tasks that might otherwise
have required work by a more senior associate, or even
the partner assigned to the case, at a higher hourly rate.

What Qualifies as Shadowing?
The “shadowing” number can only be billed for time
spent in the shadow of the senior attorney. The number
cannot be billed for research or any time spent on other
assignments that would typically be classified as “firstyear work.”

ARNOLD J. LEVINE is a corporate partner at Proskauer Rose LLP and a
member of its executive committee.
He wrote the firm’s Associate Training
Plan and developed the Proskauer Institute, a full-week training program
for new associates that addresses the
fundamentals of large firm practice
and basic legal training. He concentrates in the fields of partnership law, private placements
and syndications, and acts as outside general counsel for
mid-size companies. A graduate of Cornell University, he
received his LL.B. from Columbia University School of
Law.
EVE D. BIRNBAUM is the legal director
of the corporate department at
Proskauer Rose LLP. Her responsibilities include professional development,
legal education and other associate
matters. Before joining Proskauer, she
was a corporate partner in the New
York office of a national firm. A graduate of Queens College, she received
her law degree from New York University School of Law.
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To prevent that mis-classification, the firm requires
that the managing partner or the department chair be
notified ahead of time regarding the nature of the activity being assigned to the junior associate as a shadowing
experience and the amount of time that will be billed.
Attendance at meetings, conference calls, depositions,
hearings, negotiations, client meetings, all qualify. A sophisticated drafting project can also qualify so long as it
involves the drafting of a document that the junior associate would otherwise not be asked to draft due to its
level of sophistication, and provided that the drafting
work is followed by careful review and supervision by
the senior attorney.
In some departments, associates have been assigned
to spend several hours shadowing specific senior attorneys on days designated by the senior attorney. The senior attorneys are likewise encouraged, and reminded
on a regular basis, to be creative in looking for shadowing opportunities for the junior associates.
Proskauer’s chief operating partner Robert J. Kafin
recalls: “In the beginning, we thought shadowing assignments would be limited to attendance at specifically
scheduled meetings or events. In fine tuning the
process, we have broadened the idea to encompass observing both the preparation and aftermath of a specific
event and even spending full days with senior lawyers
observing interactions with clients, adversaries and colleagues using all media of communications.”

Reverse Shadowing
Some partners have gone a step further and provided
“reverse shadowing” – the partner advises the client
that the junior associate will be billing the time at the associate’s rate while the partner supervises but does not
bill for his or her time. In one typical case, a labor associate who had spent shadow time on a case as a firstyear associate was assigned during her second year to
take a plaintiff deposition while the partner supervised.
Heather Pearson, one of the first to participate in the
shadowing process, recalled how she was assigned to a
discovery conference in federal court while the senior
associate on the matter “reverse shadowed.” “We then
went before Judge Gleason in the Eastern District in the
same case to argue a summary judgment motion and
the partner let me argue it. We won!” Describing how
the system has worked for her, Pearson said: “Reverse
shadowing is a transition from being an observer to
putting what you see into practice. First, you watch the
senior attorney do it, the senior attorney watches you do
it, and then the next time you do it, you are wellequipped and confident to do it on your own.”

Practical Results
For associates, shadowing has “taken away the anxiety from spending time on a matter that would otherJournal | July/August 2003

Editor’s Note
For almost two decades, large law firms have
struggled to find effective ways to cope with the financial demands of modern practice and the need to
train young associates.
The accompanying article was prepared at the request of the Journal to provide readers with information about a program containing features that might
be a creative addition to the mix of options that firms
consider in establishing and sustaining their training
programs.
The Journal contemplates a larger article in a future issue that would provide an overall assessment
of what associate training programs have accomplished in approximately the last 15 years, and what
the future is likely to bring.
Managing partners and education directors at law
firms are invited to contact the Journal via mail or email with reports on their experiences and their view
of the future.
Similarly, lawyers who have participated in these
programs are invited to contact the Journal to describe their own experiences with these programs.
Send your thoughts to: NYSBA, One Elk Street, Albany, NY 12207, Attn: Developing Associates, or by
e-mail to journal@nysba.org.
wise be not billable, because the shadowing time counts
toward productivity,” in the words of Adam Siegartel,
an early participant in the program. Others report that
the priority treatment given to shadowing appears to
have made partners feel more comfortable spending
time with them because it is perceived as providing
value to everyone.
Mentoring Relationships Partner-associate working
relationships have developed which would have been
unlikely without shadowing. As a first-year associate,
Heather Pearson attended collective bargaining negotiations with a senior labor partner, beginning with the
first negotiation session between a major hospital and
the union committee and continuing through the mediation process and the ultimate resolution of the matter.
“Because I attended all the collective bargaining sessions from the beginning and was privy to all our client
strategy meetings,” she recalls, “by the end of the
process the partner felt comfortable asking me to cost
out certain proposals that were ultimately offered to the
other side.”
When the matter was completed, the partner, now
comfortable about having her work with him as a productive member of the team, asked her to work on the
next collective bargaining matter.
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to the transaction.” Net-net, the associates become betEarlier Contributions by Associates Once associates
ter trained and more productive and more confident at
have “shadowed” on a matter, they often become able to
an earlier stage in their careers.
participate as team members whose work is billed to the
client. Kristen Prohl, a corporate associate, attended a
Bernard Plum, co-chair of the labor and employment
strategy meeting with a senior intellectual property
department, notes: “Shadowing gives us an opportunity
partner and client to discuss the legal issues in a proto create experiences for very junior associates that
motional project. After the
would not otherwise hapdiscussions, Prohl drafted
pen in the modern law firm
the contract between the
world. I had an associate
“The associate got to see me and
client and the companies
shadow me to a negotiation
our clients doing things and interparticipating in the promoin Boston. The associate got
tion. If she had not attended
to see me and our clients
acting in a way that he might not
the meeting, she would not
doing things and interacting
otherwise have seen for several
have been given the opporin a way that he might not
tunity to draft the product
otherwise have seen for sevyears; I got to see him in a context
and work directly with the
eral years; I got to see him in
client.
a context and role that I aland role that I almost never get to
never get to see firstClients have become
see first- or second-year associates.” most
or second-year associates.”
comfortable relying on a junior associate who has bePartners and associates
come known to them. Sarah Deitch, assigned as a firstinterviewed for this article say that in addition to the
year associate to an initial public offering, recalled that
specific professional benefits they have detected a subby attending the meetings and strategy sessions from
tle change in the culture of training at the firm. Where
the beginning, she saw the evolution of the deal and
senior attorneys once viewed junior associates as pelater was able to work directly with the client. “At the
ripheral to the deal, they have now become accustomed
beginning I attended the meetings and had nothing subto seeking their participation in the earliest stages of a
stantive to contribute, but I learned from listening. At a
matter. The result, they report, is a culture of learning,
certain point in the progression of the deal, the client
training and mentoring that provides a more fulfilling
began to call me, and I became an active participant in
professional experience for all involved.
the deal. The partner, too, became comfortable enough
The Clients Sandra Crawshaw, a litigation partner,
with my knowledge of the negotiation points to let me
recalls that one shadowing assignment was to have an
take a stab at drafting ancillary documents. Even the
associate join her for an all-day court-ordered mediation
dreaded due diligence became an interesting exercise
in a highly complex case. Several client representatives
because I knew the context of my document review.”
were present, including the chief legal officer. “They
The Firm’s Experience The corporate department cowere thrilled with the idea that they got two lawyers for
chair, Steven Kirshenbaum, reports that shadowing has
the price of one, and that our firm was willing to train
often led to “more productive use of junior associates at
associates on our dime, not theirs. They acknowledged
a much earlier point in a transaction than would otherthat our young associates probably got into court
wise be the case. Once an associate has sat in on the
quicker with more experience than lawyers at other
strategy session or a drafting session, that associate is
firms, and would ultimately represent a cost savings to
well-positioned to contribute in a more meaningful way
them.”

FOUNDATION MEMORIALS

A

fitting and lasting tribute to a deceased lawyer can
be made through a memorial contribution to The
New York Bar Foundation. This highly appropriate and
meaningful gesture on the part of friends and associates
will be felt and appreciated by the family of the deceased.
Contributions may be made to The New York Bar
Foundation, One Elk Street, Albany, New York 12207,
stating in whose memory it is made. An officer of the
Foundation will notify the family that a contribution has
been made and by whom, although the amount of the
contribution will not be specified.
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All lawyers in whose name contributions are made
will be listed in a Foundation Memorial Book maintained
at the New York State Bar Center in Albany. In addition,
the names of deceased members in whose memory bequests or contributions in the sum of $1,000 or more are
made will be permanently inscribed on a bronze plaque
mounted in the Memorial Hall facing the handsome
courtyard at the Bar Center.
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ATTORNEY PROFESSIONALISM FORUM
To the Forum:
I am a litigator in private practice,
currently engaged in a heated lawsuit
in federal court. I recently received a
facsimile from my adversary that was
addressed not to me, but to his client.
My curiosity piqued, I lifted the facsimile transmission cover sheet and learned
that the body of the transmission was a
letter from adversary counsel to his
client discussing counsel’s view of the
strengths and weaknesses of their case.
The letter further discussed the credibility of a key non-party witness whose
testimony would be favorable to their
side. This non-party witness had not
previously been disclosed to me.
Feeling frozen like the proverbial
deer in the headlights, I don’t know
what to do. I have not told my adversary or my own client that I have received this information. I wish to be a
zealous advocate for my client, and I
believe that this information could be
useful to the representation. On the
other hand, it is clear that I was not the
intended recipient of the fax, and I
question whether the proper thing to do
might be to notify my adversary. What
is your advice?
Sincerely,
Perplexed in Poughkeepsie

Dear Perplexed:
During the American Civil War,
Union Army soldiers discovered a copy
of General Robert E. Lee’s battle plans
for an invasion of the North wrapped
around three cigars. This enabled the
Union Army to thwart a rebel advance
at the Battle of Antietam. While such inadvertent discoveries can certainly be
beneficial, and though litigation has
often been compared to war, you are
not in the same position as an actual
soldier – your behavior is subject to regulation under the Lawyer’s Code of
Professional Responsibility (Code).
The duty of zealous advocacy to
your client, as embodied in DR 7-101
and EC 7-19 of the Code, should be
tempered by ethical and moral considJournal | July/August 2003

erations. In this era of high-speed electronic communication, the errant fax or
e-mail is all but inevitable. Unfortunately, no clear guidance is furnished
by the Code, as there is no Disciplinary
Rule or Ethical Consideration which directly addresses the inadvertent discovery of confidential material. Thus, it is
unlikely that you would be subject to
formal discipline for sneaking a peek at
your adversary’s game plan. However,
that does not necessarily make it right,
and indeed your question correctly
identifies a tension between zealous advocacy and a lawyer’s obligation of
courtesy and fairness to others.
The American Bar Association Committee on Ethics and Professional Responsibility in Formal Opinion 92-368,
has opined that a lawyer who receives
obviously privileged or confidential information should refrain from examining the materials, notify the sending
lawyer and abide by the instructions of
the lawyer who sent them. The ABA
opinion was based upon the ABA
Model Rules of Professional Conduct.
The New York County Lawyers’ Association Committee on Professional Ethics
recently reached a similar conclusion in
an opinion based upon the Code. In
NYCLA Ethics Opinion 730 (2002 WL
31962702), the NYCLA Ethics Committee found that a “lawyer has an ethical
obligation to refrain from reviewing inadvertently disclosed privileged information.” Id. at *3. Thus, the NYCLA
concluded that a lawyer receiving “secrets, confidences or other privileged
matter” that she believes were not intended for her eyes should notify the
sender and abide by his instructions for
its return or destruction.
While other authorities are not in
total agreement with this approach (see,
e.g., Monroe Freedman, The Errant Fax,
1/23/1995 Legal Times 26), the Code
provides a sound basis for the
NYCLA/ABA opinions. For example,
the Code suggests that in the absence of
explicit guidance, a lawyer should act
“in a manner that promotes public con-

This column is made possible
through the efforts of the NYSBA’s
Committee on Attorney Professionalism, and is intended to stimulate
thought and discussion on the subject
of attorney professionalism. The
views expressed are those of the authors, and not those of the Attorney
Professionalism Committee or the
NYSBA. They are not official opinions
on ethical or professional matters, nor
should they be cited as such.
The Attorney Professionalism
Committee welcomes these articles
and invites the membership to send in
comments or alternate views to the responses printed below, as well as additional questions and answers to be
considered for future columns. Send
your comments or your own questions to: NYSBA, One Elk Street, Albany, NY 12207, Attn: Attorney Professionalism Forum, or by e-mail to
journal@nysba.org.

fidence in the integrity and efficiency of
the legal system and the legal profession.” (EC 9-2.) The Code further directs, particularly in a litigation setting,
that an attorney should comply “with
known local customs of courtesy or
practice” in the governing tribunal unless prior notice is given to the adversary. (DR 7-106(C)(5); EC 7-38.) And the
Ethical Considerations exhort us all to
be courteous to opposing counsel, in
addition to following local customs of
courtesy or practice. (EC 7-38.) Moreover, DR 9-102 governs a lawyer’s
obligations upon receipt of funds or
other property belonging to a client or
another person. It obligates a lawyer to
“promptly notify a client or third person of the receipt of funds, securities or
other properties in which the client or a
third person has an interest.” (DR 9102(C).) While the Code does not define
the phrase “other properties,” it is not
an unreasonable stretch of the imagination to include intellectual properties or
attorney work product in its definition.
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No matter how careful we try to be,
we all make mistakes, and any one of us
could have committed the same error as
your adversary. In a nutshell, the question you pose is whether you should
pounce and exploit the error, or as a
matter of professional courtesy help
your adversary to recover from the erroneous transmission by disclosing the
mistake and following his instructions
with regard to the document. Of course,
you should then proceed thereafter to
do your best to win the case in a fair
fight. There is certainly enough room
for contentiousness in the ordinary
practice of law without turning it into a
free-for-all.
In the final analysis, your client will
not be deprived of a substantial right if
you decide not to exploit this obvious
error, as our system does not give
clients the right to peek into the minds
of adversaries. Rather, by returning or
destroying the errant fax, you would be
merely preserving the clear right of
your adversary to keep communications with his client confidential, and by
so doing would be promoting the integrity of the legal system as a whole.
The Forum, by
Barry R. Temkin, Esq.
Jacobwitz Garfinkel & Lesman
New York City

LETTERS TO THE FORUM:
We received the following letter in response to the previous issue’s Forum. The
question is reprinted for your convenience.

To the Forum:
I have a client who is in a heated dispute with Mr. Vulnerable, a former
business partner. My client has requested that to induce a settlement of
the dispute, I pose the threat of a lawsuit by sending a draft complaint to
counsel that has been retained by Mr.
Vulnerable. My client asked me to include a cause of action that is based
upon specious allegations that will be
embarrassing to Mr. Vulnerable. To put
even more pressure on Mr. Vulnerable,
my client wants me to suggest to my
adversary that my client has knowledge
that Mr. Vulnerable engaged in tax
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fraud which we will report to the authorities (including a grievance committee since Mr. Vulnerable also happens to be an attorney) unless they
accede to the proposed settlement. Finally, my client asked me to advise my
adversary that it would be in his client’s
best interest to settle the dispute so that
his client’s fraudulent representations
during the initial negotiations do not
come to the attention of a disciplinary
committee.
Sensing my uncertainty concerning
his directions and suggestions about
strategy, my client asked me if he
should negotiate directly with Mr. Vulnerable rather than involving counsel.
I am having trouble determining
whether my client’s directives constitute zealous representation or unethical
conduct.
Sincerely,
Confused in Canarsie

To the Forum:
This concerns the letter about “Mr.
Vulnerable” in the last issue of the Journal (“Confused in Carnarsie”).
Counsel from Canarsie asks if his
client is asking him to represent him
zealously or to do something unethical
by asking Counsel to write to opposing
counsel for Mr. Vulnerable that Counsel
will file a complaint asserting (a) tax
fraud, and (b) other “specious allegations that will prove embarrassing to
Mr. Vulnerable.”
There is nothing unethical about
sending opposing Counsel a copy of a
proposed form of a complaint, provided
the allegations contained therein are
meritorious. Threatening legal action
can rise to extortion, and using the
mails can violate both state and federal
laws, if done solely to secure a financial
or other benefit. As Counsel from Canarsie knows that the allegations are
specious, one must consider whether
Counsel now becomes part of a RICO
conspiracy.
Is this beyond mere zealous representation? Most certainly. Is the revelation of tax fraud unethical if it is true?
No. However, Counsel must also consider, since the parties are “partners,”

and very few lead absolutely squeaky
clean lives when it comes to paying
taxes, whether his client exposes himself to liability for unpaid taxes as well.
As my father used to say, don’t throw
stones if you live in a glass house.
Dealing with the dissolution of this
partnership because the marriage has
ended should be the prime objective,
without seeking to get an upper hand.
Unless Mr. Vulnerable has been stealing
from the business or diverting business
opportunities, a clean dissolution of the
partnership should be the key objective
so that the parties may get on with their
lives.
Martin L. Bearg, Esq. LL.M. (Tax)
Alpert Butler Sanders Norton
& Bearg, P.C.
West Orange, N.J.

QUESTION FOR NEXT
ATTORNEY PROFESSIONALISM
FORUM:
To the Forum:
I am a sole practitioner with a busy,
suburban law practice devoted largely
to real estate, trusts and estates and
civil litigation. Two months ago, I suffered a heart attack, had bypass
surgery and was unable to work full
time for about six weeks. Fortunately,
my two paralegals and secretary carried the ball and averted any crisis
with my ongoing matters. I am 61
years old and although I planned to retire at age 65, my recent bout of ill
health and developing addiction to the
golf channel has me thinking otherwise. However, I am concerned that if
prior to my planned retirement I become ill again and unable to service
my clients, that I will be in violation of
an ethical rule or regulation. Does the
Code of Professional Responsibility
impose specific requirements upon
sole practitioners to plan in advance
for a sudden inability to work? What
are my professional responsibilities, if
any, to my clients? Although I have
taken the required CLE credits in
ethics, none of the courses that I’ve attended have covered this topic.
Sincerely,
Anxious in Amityville
Journal | July/August 2003

LAWYER’S
BOOKSHELF

R

obert H. Jackson: Country
Lawyer, Supreme Court Justice,
America’s Advocate, by Eugene
C. Gerhart, foreword by William H.
Rehnquist, chief justice of the U.S.
Supreme Court; William S. Hein & Co.
Inc. 2003, $72. Reviewed by Lorraine S.
Wagner.
This volume combines Eugene C.
Gerhart’s two volumes on the late Justice Robert H. Jackson: America’s Advocate (the biography) and Lawyer’s Judge
(his decisions after being named to the
U.S. Supreme Court in 1941).
Chief Justice Rehnquist was the
principal speaker at the dedication of
the Robert H. Jackson Center in
Jamestown, N.Y. on May 16.
Justice Jackson considered his work
at the trial of the Nazi war criminals in
Nuremberg, Germany, as the highlight
of his career. Without him, there would
have been no trial. He holds the
unique position of being America’s advocate at the first international trial in
history where individual defendants
were held personally accountable for
waging aggressive warfare and for
crimes against humanity. In the biography, the author includes Jackson’s
complete opening address and his
closing address, considered by prominent lawyers as “the superb triumphs
of his days at Nuremberg.”
Lawyers and judges in the United
States and England regarded Jackson a
“lawyer’s lawyer,” a business lawyer
who handled all phases of the law, and
a fine advocate.
The combined volume includes
coverage of his early years as a practicing lawyer in Jamestown, and his career as solicitor general and attorney
general. It then provides a detailed
study of his work as a justice of the
U.S. Supreme Court, which is widely
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regarded today as having demonstrated his writing talents together
with wise and sound common sense.
His opinions are frequently quoted
and counted as among the best that
any justice of the Court has produced.
—————————————————
SUMMER READING
First Off the Tee, by Don Van Atta
Jr.; Public Affairs, 250 West 57th St.,
New York, N.Y. 10107, $26, 357 pp. Reviewed by Lorraine S. Wagner.
The author’s story, both amusing
and informative, is a tale of “presidential hackers, duffers and cheaters from
Taft to Bush.” Possibly because of Tiger
Woods’ fame and his attitude toward
golf, more and more Americans are accepting this former wealthy man’s
game.
The author tells us that the great
golfers were John F. Kennedy, Dwight
D. Eisenhower, Gerald Ford and
Franklin D. Roosevelt. The worst were
William Howard Taft, Woodrow Wilson, Calvin Coolidge and Ronald Reagan.
The cheats were Bill Clinton (“taking billigans”), Dick Nixon (“that
didn’t count”), Lyndon B. Johnson
(“President Mulligan”), and Warren G.
Harding (“a bet on every swing”). And
then there are the Bushes, father and
son, who love the game.
The book is interesting and welldocumented, providing many reasons
for playing golf in addition to recreation. If you want to become president,
you must play golf.
Horse of a Different Color, by Jim
Squires; Public Affairs, 250 West 57th
St., New York, N.Y. 10107, $14 paperback, 300 pp. Reviewed by Lorraine S.
Wagner.
This is the story of a horse who was
unknown in the word of those famous
enough to win the Triple Crown and
the people who made it possible.
“Monarchos” proved that he was the
equal of those well-known winners
when he won the Kentucky Derby. He
was the second-fastest horse to win at

Churchill Downs, almost beating the
time of the famous Secretariat.
But the book isn’t just about race
horses. It is about the world of race
horse breeding, ownership, training,
buying and selling, and finally the race
itself. Exciting though it may be, animal lovers will quiver at the many
tales of super horses who must be sent
out to pasture as stud horses because
of various leg injuries suffered in training and racing.
The talented author, former editor
of the Chicago Tribune, lets the reader
peek into Kentucky bluegrass country,
with tales of how race horses are bred,
bought and sold, and of the owners’
“Derby Fever.” His humor throughout
the story of the thoroughbred horse
business makes the book especially
readable.
LORRAINE S. WAGNER was for many
years the assistant to the editor-inchief of the Journal.
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POINT OF
VIEW

The Public Service Tradition
Of the New York Bar
BY FREDERIC S. NATHAN

N

ew York lawyers have a notable
tradition of public service. Most
striking is the way that many
have served in the highest levels of the
federal government, a trend that
reached its peak in the middle of the
20th century.
No one has offered a better statement of the public service concept than
Whitney North Seymour. His view of
“public duty,” synonymous with
“public service,” is found in these
words:
A part, at least, of today’s broad
view of the duty of the bar must
have its roots in the enormous contributions made by the great
lawyers who led in the Revolution,
and in framing the Declaration and
the Constitution. Their response to
the call to public duty is legendary;
they had no restrictive concept of
limited availability of their professional skills.1

A review of the careers of Whitney
North Seymour and two other prominent New York lawyers, Henry L.
Stimson and J. Edward Lumbard, provides a focal point to trace the participation of eminent New York lawyers
in important posts in federal government and other types of public service.
Seymour’s first government post, at
age 30, was as the senior assistant solicitor general in the Department of
Justice. There, and in private practice
at Simpson Thacher & Bartlett and in
pro bono work, he argued more than 50
cases in the U.S. Supreme Court. He
also served as a special assistant attorney general of the State of New York.
In his best-known pro bono case,2
Seymour won a reversal from the U.S.
Supreme Court of the conviction of
a young African-American, Angelo
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Herndon, who had been sentenced to
18 years under the Georgia Anti-Insurrectionist Law, based largely on the
presence of Communist literature in
his room.
Among the bar-related posts he
held were the presidencies of the
American Bar Association, the Association of the Bar of the City of New
York, the American College of Trial
Lawyers, the Institute of Judicial Administration, the American Arbitration
Association, and the Legal Aid Society.
In communal activities he was active
in the formation of the Landmarks
Preservation Commission and had
leadership roles with The Carnegie Endowment for International Peace, the
Municipal Arts Society, Freedom
House, and Grace Episcopal Church.
Henry L. Stimson, who held many
important leadership positions in the
federal government,3 was also a leader
in bar association and community organizations.
As the first in a long line of notable
U.S. attorneys for the Southern District
of New York, from 1906 to 1909,4 he set
the standards and began the traditions
that have made the office one of the
most respected in the nation. By hiring
and training younger lawyers with
great talent but little experience, Stimson developed a core of attorneys who
quickly outperformed their middleaged predecessors.5 And, probably for
the first time, hiring was based on
merit: men like Felix Frankfurter, who
had been first in his class for all three
of his Harvard Law School years;
Thomas D. Thacher, who later sat on
the New York Court of Appeals; and
Emory R. Buckner, who later became a
U.S. attorney himself and hired J. Edward Lumbard as an assistant. Buck-

ner and Lumbard were the most notable of the many distinguished U.S.
attorneys who followed the path Stimson set.
The term of Warren G. Harding as
president was the only one between
Theodore Roosevelt and Harry S. Truman in which Stimson took no federal
oath of office.6 He was President Taft’s
secretary of war from 1911 to 1913. In
1927, as President Coolidge’s Special
Commissioner to Nicaragua, he negotiated the end of its civil war. That success led to his appointment as governor general of the Philippines from
1927 to 1929. He served as secretary of
state under President Hoover from
1929 to 1933. He was secretary of war
again from 1940 to 1945 under Presidents Roosevelt and Truman.7 Like
many of the other New Yorkers mentioned herein, he moved easily between public service and private practice.8
J. Edward Lumbard, in addition to
his own exemplary career in government over more than half a century,
was probably the most successful practitioner of an important element of
public service: mentoring young
lawyers and encouraging them to participate in public service. After several
earlier terms of government services,
Lumbard became successively, from
1953 to 1997, U.S. attorney for the
Southern District of New York, circuit
judge, chief judge of the Second Circuit
Court of Appeals and a very active senior judge until his retirement at age
96.
While U.S. attorney, 1953–1955,
Lumbard assembled his staff for training sessions at 4 p.m. on many Thursday afternoons. These sessions included talks by many veterans of that
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office, including U.S. Supreme Court
Justices Felix Frankfurter and John
Marshall Harlan, and Governor
Thomas E. Dewey. In addition to litigation training, a major theme of these
sessions was the importance of public
service. On many other occasions, including dinners at his home with
groups of his assistants, Lumbard
pressed this theme. He relentlessly encouraged his assistants to become active in the political parties of their
choice after leaving the office, to serve
their communities in other capacities
and to answer calls to return to government service. Many did, often with
a helping hand from their mentor.
Lumbard’s 70 appointees as assistant U.S. attorneys later held at least 31
important government positions and
many somewhat lesser ones. Nine became Southern District judges, three
New York Supreme Court Judges,
three U.S. attorneys, four special prosecutors and independent counsels; one
U.S. Cabinet member; a deputy U.S. attorney general; an assistant deputy attorney general; an assistant to the general counsel and special assistant to the
assistant secretary of defense for international security affairs; an assistant
solicitor general; and a commissioner
of Customs. One became attorney general of Vermont before he reached the
age of 30. At the New York City level
were a deputy mayor, two commissioners of investigation, a first assistant corporation counsel and a state
senator. Eleven became Bar Association presidents. Two (Whitney North
Seymour, Jr. and Robert P. Patterson,
Jr.) became president of the New York
State Bar Association, two became
president of the American College of
Trial Lawyers, and seven were elected
president of the Federal Bar Council.
Among Lumbard’s innovations was
the first student intern program in a
U.S. attorney’s office. One of the first
summer interns was Robert B. Fiske, Jr.
who described this experience as “the
catalyst for his interest in public service.”9 His notable public service ca-
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reer included, like Lumbard’s, tours of
duty in the Southern District as an assistant U.S. attorney, chief of the Criminal Division and finally as the U.S. attorney.10
Stimson, Seymour and Lumbard
followed in a tradition begun by New
York lawyers John Jay and Alexander
Hamilton, whose legal minds were
among the most luminous of the
founding fathers. Jay and Hamilton
were the most prolific of the three authors of the Federalist Papers and were,
respectively, the first chief justice and
first secretary of the Treasury.
Six New York lawyers were among
the first 37 presidents – Martin Van
Buren, Millard Fillmore, Chester A.
Arthur, Grover Cleveland, Franklin
Roosevelt and Richard Nixon. Another
eight New York lawyers ran unsuccessfully for president. Four almost
made it: Aaron Burr (who tied Thomas
Jefferson in the electoral college but
lost in the House of Representatives),
Samuel J. Tilden (who had a 3% margin in the popular vote), Charles Evans
Hughes (who is said to have gone to
bed thinking he had defeated President Wilson in 1916) and Thomas E.
Dewey (who led Harry Truman until
the morning after election day in 1948).
The other four unsuccessful candidates were Horatio Seymour,11 Alton
B. Parker, John W. Davis and Wendell
L. Willkie.
The number of eminent New York
lawyers serving at the highest levels of
federal government reached its peak in
the middle 61 years of the 20th century
(1920–1981), which roughly corresponded to Whitney Seymour’s career
at the New York Bar (1923–1983). During this period, Franklin Delano Roosevelt and Nixon served as president,
Charles Evans Hughes and Harlan
Fiske Stone served as chief justice and
a disproportionately large number of
eminent New York lawyers held key
Cabinet positions. Five served as secretary of state for a total of 21 of these 63
years: Stimson, Charles Evans Hughes,
John Foster Dulles, William P. Rogers

and Seymour’s law partner, Cyrus R.
Vance. Three served for seven successive critical years as secretary of war
beginning in 1940: Stimson, Robert P.
Patterson and Kenneth C. Royall.12
Four served a total of 14 years as attorney general – Harlan Stone, Herbert
Brownell, William P. Rogers and one
who fell from grace – John Mitchell.
Samuel R. Pierce, Jr.’s appointment as
secretary of Housing and Urban Development in 1981 marked the end of
this period.
New York lawyers played crucial
federal government roles in World War
II. Four led the War Department in its
stunningly successful build-up and
management of the army ground and
air forces before and during the war:
Secretary of War Henry Stimson; his
undersecretary and successor, Robert
P. Patterson; Patterson’s deputy, General Edward S. Greenbaum; and Assistant Secretary John J. McCloy. Samuel
I. Rosenman, FDR’s close advisor and
constant counsel before and during
World War II, helped craft FDR’s “fireside chats.”13 Most dramatic was the
role of William J. Donovan, who
served in many intelligence roles before becoming the director of the Office
of Strategic Services (now the CIA).
We can only speculate about why so
many New York lawyers attained top
positions in federal government during this period. Three principal factors
come to mind.
First was an eagerness, or at least a
willingness, to serve. While personal
ambition undoubtedly played a role in
some cases, this group was motivated
primarily by a sense of duty that embraced the public service ethic. Many
were undoubtedly imbued with this
sense of duty by their parents, ministers, headmasters, teachers and other
mentors like Stimson, Frankfurter,
Buckner and Lumbard. With few exceptions, their sense of duty went beyond conventional patriotism; they
had an almost proprietary feeling
about American democracy and the
rule of law; they strove with energy,
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passion and integrity to make both
succeed; and they responded intuitively to the call of an early 19th century American political philosopher
“to make the secular sacred” and the
motto of the Groton School: “To Serve
is to Reign.” They were not political
ideologues, nor were they motivated
by the financial interests of themselves
or their friends. On the contrary, both
Roosevelts took actions so inimical to
those interests that they were considered “traitors to their class.” During
his second presidential campaign in
1907, the wealthy TR went so far as to
advocate a progressive inheritance tax
heavy enough to block the transmission of enormous fortunes to young
men on the ground that it “does not do
them any real service and is of great
and genuine detriment to the community at large.”14
A second factor was opportunity.
The large number of New Yorkers,
many of them lawyers, in high federal
positions provided networking opportunities that gave them access to the
appointment process. New York had
become the financial center of the
world after World War I. The leading
members of the New York bar had
close ties with each other15 and with
corporate America, wealthy individuals and the leadership of both political
parties.
A third factor was the large pool of
highly qualified applicants. During the
early part of this period, the New York
bar dominated the profession. It handled the largest, most complicated and
most interesting matters. Many of the
best colleges and law schools were
nearby or accessible by train, and the
leading New York firms, many of
whose partners had the same school
ties, were able to attract a disproportionately large number of their best
graduates. New York City was the “go
to” place for the best and the brightest
young lawyers from throughout the
nation.
This environment facilitated the
placement of many members of the
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New York bar in all levels of federal
government during the Seymour
years. The reputations they made attracted other New York lawyers to follow in their footsteps.
By the 1980s, the New York bar had
ceased to be a force in either of the
major political parties. The center of
political power had moved south and
west. New York State’s share of electoral votes was in a steady decline.
At the same time, political activity
by young lawyers has been discouraged by changes in the culture of big
city law firms such as billable hours requirements and the pace of work. The
explosion in the size of the leading
firms had diluted political mentoring
relationships. In the 1930s Herbert
Brownell, with the encouragement of
his senior partners at Lord Day &
Lord16 became an election district captain and a member of the New York
County Republican Committee. He
and a group of his fellow members of
the New York Young Republican Club,
mostly lawyers like Thomas E. Dewey,
an associate at Rathbone Perry, Kelley
& Drye, ousted the leadership of several ineffective and corrupt Republican
District clubs and then helped to replace the New York County Republican organization with reformers.17 Before becoming a partner at Lord Day &
Lord, Brownell served five productive
one-year terms as an assemblyman.
Dewey managed the first of his campaigns.18 Brownell acknowledged how
helpful the political experience gained
while a young lawyer proved to be
during his service as Eisenhower’s attorney general.19 Henry Stimson also
profited from his experience while a
young associate as an election district
captain, a member of the New York Republican County Committee and as
president of his local Republican Assembly District Club.20
Eminent New York lawyers may
also have become discouraged from
considering high government office by
the proliferation of statutes and regulations dealing with conflicts of interest

and financial disclosure, by the widening gap between compensation in the
public and private sectors, and by the
escalating costs of running for elected
office.
The growing tendency of major
clients to rely on particular partners in
various firms rather than on a single
law firm has also made it more difficult for prominent partners to accept
full-time public service appointments.
Gone are the days when lawyers such
as Davis, Donovan, Greenbaum, Lumbard, Patterson, Stimson and Vance,
could move easily and repeatedly between law practice and government
service.
Despite these obstacles, and the
more than 20-year hiatus, eminent
New York lawyers are needed and one
day will serve again in the highest positions of the federal government. That
day would come sooner, and their service would be more effective, if the
leading New York law firms were once
again to encourage political activity,
for example, by giving young associates billable hours credit for a certain
amount of political activity. Had they
not met at the New York Young Republican Club and then worked together as a team in local politics with
the encouragement of their law firms,21
Dewey, Brownell, Lumbard and many
others might never have made their
substantial contributions to the public
weal.
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in World War I.
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public service” of one of his partners, Bronson Winthrop, made possible repeated absences from their
law office. Stimson & Bundy, supra
note 3, p. 30.
Letter to the author of this article
(Feb. 21, 2003).
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Eastern District of N.Y., Roslynn R.
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Correction
In the June issue of the Journal, the article by Joyce Lipton
Rogak on the use of res ipsa loquitur in medical malpractice
cases contains an error that occurred in the editing process.
At page 28, the article states
that in Kambat v. St. Francis
Hospital the Court of Appeals
held that the res ipsa doctrine
“did not apply” in that case. It
should have read that the doctrine “did apply” in Kambat.
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furter. Realizing the potential of this
phrase, Frankfurter mentioned it to
McCloy who mentioned it to Greenbaum who passed it on to Rosenman. Roosevelt loved it. It struck
just the right chord with the American people, and this fireside chat is
remembered as the “Arsenal of
Democracy” speech. Id. at pp.
258–61.
14. James MacGregor Burns & Susan
Dunn, The Three Roosevelts 95
(2000).
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Stimson, Robert P. Patterson, Whitney North Seymour, Herbert
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Seymour, Henry Stimson, Harlan
Stone and Cyrus Vance.
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downfall of one of Brownell’s successors, John Mitchell.
20. Stimson & Bundy, supra note 3, p.
xix.
21. Interview by Ed Edwin with J. Edward Lumbard (1977), in A Conversation with J. Edward Lumbard 30
(1980) (transcript available in Butler
Library, Columbia University).
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LANGUAGE
TIPS
BY GERTRUDE BLOCK

Q

uestion: A “Betty Crocker” marble-cake-mix box instructs the
baker to drop the batter into the
cake pan by “tablespoonfuls,” not “tablespoonsful.” I can’t believe that General
Mills would print this error on its boxes.
And here’s another shocker for your column. At a major cancer center in New
York City, an eight-foot poster, prominently displayed, reads “We’re all in this
together. Cancer effects everyone.”
Answer: The instructions on the
Betty Crocker cake mix package are correct. The proper plural of tablespoonful is
tablespoonfuls. This seems illogical because you use only one tablespoon to
measure all the tablespoonfuls. But
compare the plurals, cupfuls, spoonfuls,
and handfuls. In all these plurals, the suffix -ful is considered part of the noun.
However, the suffix of tablespoonful is
often omitted, as in “add three tablespoons of water.”
The cancer poster was a shocker. Nobody who reads my column could have
been responsible for confusing the verb
effect with affect. As my readers know,
the proper verb should have been affect.
The two words are not interchangeable,
although many people use them interchangeably. The verb affect means “influence, change, or modify.” You can affect decision-making by your vote. Less
often, affect means “pretend or imitate”;
you might affect interest in something
that doesn’t interest you.
On the other hand, the verb effect
means “bring about or accomplish”; for
example, legislation is designed to effect
an end. Because “to effect a change”
(that is, “to bring about a change”)
closely resembles the meaning of affect,
many people confuse them. As a result,
the verb affect is often ignored. The noun
effect causes no problem; it means “result” or “outcome.” The noun affect,
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used chiefly as a psychological description, means “a feeling of emotion, as distinct from cognition, thought, or action.”
It may, however, expand into popular
use, as has parameter, and other terms
once used only scientifically.
My thanks to alert reader Phyllis F.
Catauro of Suffern, N.Y., for sending
these interesting questions.
Question: In an office meeting I told
a group of associates, “Keep this between us.” I was later criticized for
using between instead of among. Was I
wrong?
Answer: Under the traditional grammatical rule, you were. That rule required that to compare two persons or
things, you use between and to compare
more than two, you use among. For example, “between apples and oranges,”
or “among three cars.” However, the
traditional rule is often ignored. The
American Heritage Dictionary (AHD), 4th
edition, 2000 (online), notes that the distinction between the two words represents a “widely repeated but unjustified
tradition.” On the other hand, the 1998
Webster’s Unabridged Dictionary quotes
the traditional rule without qualification.
The basis of that rule is apparently etymological. The word between is derived
from two Old English words, be
tweonum, meaning “by the two.” In
Middle English, tweonum evolved to
’twain, as in the locution, “Never the
’twain shall meet,” which is archaic,
though still widely quoted.
Your critic was applying the traditional rule when he urged you to say,
“Keep this among us.” But the traditional rule is so frequently ignored that
the word among fails to convey the sense
of secrecy that between carries. In your
usage, you can choose between grammar and clarity, and since clarity trumps
grammar, you might persuade your associate to withdraw his criticism.
The word among is useful to indicate
that one individual differs from all others in a group, as in, “The first among
equals.” Among also indicates inclusion
in a group: “She is among the best
lawyers in the state.” The AHD distinguishes the two words by the illustra-

tions, “The bomb landed between the
houses,” in which the houses define the
boundaries, and “The bomb landed
among the houses,” in which the impact
occurred in the general location of the
houses.
What is grammatically unacceptable
– although common – is the subjective
form of personal pronouns after between
or among, as in “between you and I.”
The correct forms are “between you and
me,” “between (or among) us,” “between (or among) them,” between you
and him/her,” and “between (or
among) you and them.”
Many persons use the ungrammatical “between you and I,” however, mistakenly striving for correctness. The
1987 Random House Dictionary of the English Language (unabridged edition) attributes that error to “overcorrection”
by persons who reason that if “It is I” is
correct, “Between you and I” must also
be correct. However, the same persons
would never say, “Give it to I,” because
it “sounds” wrong. They are unaware
that both to and between are prepositions, like for, after, of, from (and others),
which require the objective case of the
pronoun they modify.
Another fairly prevalent error is the
insertion of each or every after between
and before a singular noun. The result is
the redundant, “He took a 30-minute
lunch break between each and every appointment.” Substitute instead:
• He took a 30-minute lunch break
between appointments.
• He took a 30-minute lunch break
after each appointment.
You have no doubt heard a fairly new
construction, which has been enthusiastically adopted by television and radio
commentators, between . . . to. This creates
an ungrammatical blend of two phrases,
between . . . and and from . . . to. That condensed phrase is not yet idiomatic; continue to use the idioms: “between 5 and
10 miles” and “from 5 to 10 miles.”
GERTRUDE BLOCK is lecturer emerita at
the University of Florida College of
Law. She is the author of Effective
Legal Writing (Foundation Press) and
co-author of Judicial Opinion Writing
(American Bar Association).
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Financial Services & Insurance Programs
•MBNA Financial Services
•Bertholon-Rowland Insurance
•NYSBA-sponsored ABA Retirement Program

Office Products & Services
•Blumberg Forms Online
•NOVA Credit Card Processing
•PennyWise Office Products
•UPS & Airborne Express
Overnight Delivery Services
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Other
•American Lawyer Media
(Discounts on Select Publications)
•BAR/BRI
•NEW! COMING SOON: LegalStaff
•Hertz & Avis Car Rental Discounts
•New York Law Journal

Resources to Help You
and Your Practice of Law.
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MEMBERSHIP
TOTALS
NEW REGULAR MEMBERS
1/1/03 - 7/7/03 ___________5,214
NEW LAW STUDENT MEMBERS
1/1/03 - 7/7/03 _____________490
TOTAL REGULAR MEMBERS AS OF
7/7/03 _________________62,055
TOTAL LAW STUDENT MEMBERS AS
7/7/03________________3,277

OF

NYSBA offers services
designed especially
for attorneys.

TOTAL MEMBERSHIP AS OF
7/7/03 _________________65,332
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NEW
MEMBERS
WELCOMED
FIRST DISTRICT
Saboor H. Abdul Jaami
Shahrezad Aghili
Eric Michael Agovino
Luma S. Al-Shibib
Ronald T Alber
Sabrineh Ardalan
Daniel V. Armstrong
Kyriakos Gary Arvanitis
Ruth E. Atherton
Ann S. Auiler
Sabari Bagchi
Joshua Elliot Bardavid
Linda Barrett
Reginald McCarroll
Barton
Arian Abdullah Baryalai
Andrea Merediz Basham
Carrie A. Bassel
Adler Charles Bernard
Elisabeth D. Bernard
William S. Betts
Prabha S. Bhandari
Ari Biernoff
Karl Bikhman
Joshua Robert Blackman
Samuel L. Blatnick
Joshua L. Blosveren
Jeffrey Christian
Bollerman
Kara Marie Bonitatibus
Jaime Suzanne Bower
Peter C. Brensilver
Judith Brodaty
Molly Zinkand Brown
Erika H. Burk
Michael G. Burke
Geoffrey Michael Cahen
Michael Camporeale
Shane Patrick Cargo
Thomas Richard
Carpenter
Carol Choate Carty
Sean Patrick Casey
Stuart C. Cawthorn
Jennifer CesaranoButhorn
Caroline Leigh Charlston
Heather J. Chase
Scott Adam Chesin
Carmen Ka Man Cheung
Kyle H. Chorba
Michelle Ann Clark
Thorne Washburn Clark
David Kennedy Clune
Stacey P. Cohan
Jonathan Michael Cohen
Jonathan Adam Cohen
David Peter Connolly

Maria Antonella Corsaro
Patrick B. Costello
Celine Elda Courbat
Gwendolyn Coyle
Sharon L. Crane
Mark Walter Crooks
Matthew E. Cudrin
Starr Lee Curtis
Sebastiano D’Acunto
Brandon O. Dalling
Jeffrey Lawrence Davis
David John Davoli
Candace Dellacona
Adrian Delmont
Jacquelyn M. Dessaure
Eric R. Dinallo
Jonathan I. Dobres
John Thomas Duane
Andrew Riggs Dunlap
Rotho Economou
Gino F. Ercolino
Amanda Renee
Evansburg
Justin M. Fabella
Jacob Simon Falk
Jacob Adam Farquharson
Jennifer A. Fernicola
Katherine L. Ferro
Elie Fink
Patrck Martin Flaherty
Alayne Fleischmann
Anna Lizbeth Flores
Alatorre
Andrew P. Forstenzer
Rachael Forte
Jason S. Frank
Jennifer P. Frankel
Eddie E. Frastai
Jeremy Freeman
Jacqueline B. Friedland
Kelle Elizabeth Gagne
Timothee O. Gagnepain
Nicholas Jared Galli
John Lawrence Gardiner
Richard Gee
C. Andrew Gerlach
David M. Gerst
Avraham Yeshayahu
Goldberg
Jill L. Goldberg
Jeffrey David Goldfarb
Gregory Gerald Gomez
Steven Philip Gonzalez
Rebecca B. Goodman
Robert J. Goodman
Alison A. Gormley
Kara Lynn Gorycki
Norah F. Gottfried
Richard Allan Graham
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Miriam Granov
Robert Alan Greebel
Andrew B. Greenfield
Shondell Anika Griffith
Paul David Grossberg
Charles A. Guerra
Jessica Sarah Haaz
Oliver Scott Haker
Charles Frederick
Hargraves
Duane Maurice Harley
Zachariah Spear
Harrington
Andrew J. A. Hastings
Kathleen Healey
Sarah L. Heckman
Gregory Todd Heyman
Rachel Hirschfeld
Mary Kim Ho
Sidney Nicholas Hockens
Michael Patrick Hogan
Catherine Holst
Bryan Steven Hough
Nadim S. Houry
Mike Fu-hua Huang
Rolfe Ian Hubley
Claire Lesley Huene
Anthony C. Iannazzo
Thomas Aloyse Jacob
Russell Winston Jacobs
Jared A. Jacobson
Kimberly M. Jagodzinski
Janet S. Jenness
Karl Emil Johnson
Salina M. Kanai
Jared S. Kaplan
Jesse Abraham Kaplan
Anjna R. Kapoor
Elizabeth Anne Karpinski
Clifford E. Katz
Steven J. Katz
Mamta Kaushal
Keric John Kenny
Atif Khawaja
Mark Seung-Kyun Kim
Phillip Kim
Christine Kim Kornylak
Daniel Mark Krainin
Eric Brian La Mons
Andrew Mchie Lacy
Owen Charles Lafreniere
Stefanie Lally-Ardrey
Monica Anne Lamb
Iris Lan
Christopher Combs Land
Victoria Pauline Lane
Matthew J. Lang
James M. Larkin
Jennifer M. Lawson
Sarah Dean Leber
Ellen Lee
Janice Yeon Sook Lee
Jongeun Lee
Randall H. Lee
Victoria A. Lepore
Andrew Harris Levine
Joseph Ian Levinson
Justin Michael Levy
Deanne Sarah Lew
Brian Scott Lichter
Maria C. Lin

Susannah Lipsyte
Frank J. Lopez
Stuart Aron Lopoten
Elliot David Lowenstein
Tony Y. Lu
Sanjeet Malik
Michael Elliot Mann
Matthew David Marcotte
Adam J. Margolis
Stephanie Lynn Marrie
Edward A. Marshall
Marie Andree Martial
Courtney M. Martin
Mary Shannon Martin
Matthew Michael Martino
Sean Gerard McAuliffe
Brendan Robert McGuire
Coleen Mary McGrath
Courtney Elizabeth
McGuinn
Stephen Michael
McQuade
Benu Mehra
Phillip M. Meyer
Dory Suzanne Michaelson
Royce Byungho Min
Michael J. Miske
Cynthia Mitchell
Jennifer Larissa Mondino
Michael L. Moriello
Gregory R. Morvillo
Dietmar Anthony
Mosquera
Samantha Solomon Moss
Sahr Muhammedally
Kevin J. Nah
Rachel J. Nash
Christine Angela Neagle
Elisabeth Neuberg
Richard Henri Neuwirth
Bich-Nga Huu Nguyen
Arata Nomoto
Angelique Nye
Joseph I. O’Hara
Nana Danquaah Osafo
Daniel B. O’Sullivan
Edward Michaelsen
Owens
Jennifer Geraldine Palmer
Palash I. Pandya
Shigemi Pang
Arthur Pannell
Eunice Catherine Park
Kate H. Park
Mina Kim Park
Amber Larissa Parker
Thibaut G. Partsch
Darren Anthony
Pascarella
Sapna K. Patel
Miriam Elizabeth Paul
Kimya Shani Pendleton
Johnson
M. Alexis Pennotti
Margaret E. Peper
Liana M. Perez
Christine Aaris Petersen
Michael R. Pickels
Jessica Lynne Pishko
John F. Pokorny
Jamaica Dawn Potts

Dorothy Anne Presley
Christopher Provenzano
S. Christopher
Provenzano
Andrew Michael Purdy
Robert Milton Rambadadt
Stephen Andreas Rapaglia
Rebecca Maria Reilly
Richard Lyle Reiter
Sara Ann Ricciardi
Marion Elizabeth Ringel
Jay Jacob Rittberg
Erin Louise Roberts
Sandra Rodriguez
Raquel S. Romanick
Andrew Seth Rosenbloom
Steven Adam Rosenstein
Emily Elizabeth Ross
Jennifer Lee Ruben
Robert Andrew Ryan
Michael Noah Samuels
Steven P. Sandretto
Antony Kamal Sayess
Alvin Schein
Andrew Schiffrin
Bradley S. Schoenfeld
Andrew J. Schoulder
Scott G. Schuman
Michelle S. Schurgin
Jordan B. Schwartz
Christopher J.
Schwegmann
Andrew Marc Scott
Renee H. Sekino
Shui Lun Seto
Jenifer Tuesday Shahan
Monica Sharma
Courtney L. Sheinmel
Rudi Alexis Shenk
Andrew Jonathon
Silverman
Danielle I. Silverman
Jan Michael Skidds
Diana M. Smiroldo
Amelia Kara Smith
John Smith
Lonica L. Smith
Ruti Smithline
Louis T. Somma
Colleen Anne Sorrell
David B. Spanier
Allan N. Spiwak
Alexander B. St. John
Kristi M. Stahnke
Christine Margaret
Stanitski
Hayley A. Stein
James Patrick Sterner
Andrew I. Sterrer
Dong Chun Suh
Farrah Starr Sulner
Heidi L. Swartz
Ted Joseph Swiecichowski
Kuang H. Tang
Richard Craig Tarlowe
Michelle Ravit Tepper
Jennifer Gomberg Thaler
Stacey Lynn Tishler
Michael Robert Tollini
Lindsay Holbrook
Tomenson
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Brian Alexander Turetsky
Michael Anthony Turner
Ilana Vale
Brandon Arthur
Van Dyke
Oriana Vigliotti
Bijal Nagji Vira
Jeffrey P. Wade
Marisa L. Waldman
Xinyi Wang
Vanessa Allison Therese
Kaye Watson
Amir Weinberg
Shira D. Weiner
Amy R. Weingart
Jonathan Cory Wishnia
Audrey C. Woo
Young Jin Woo
Myung-Hee Yoo
Kenneth Edward Young
Alice Marie Youngbar
Angela Rose Zahn
Doron E. Zeif
Jeffrey Isaac Zimmerman
SECOND DISTRICT
J. Stoddard Barnes
William H. Binder
Lance Cortney Carlton
Jennifer L. Cohen-Vigder
Joseph Cukier
Joseph Digregorio
Elizabeth F. Emens
Matthew Joseph Fasciano
Benjamin Sean Fischer
Lisa Christine Guerin
Elliot Hahn
Soraya Evelyn Hurtado
Danielle Kathleen Ilacqua
Meg Kennedy
Jason Brent Kessler
Opal Andree LakheraBonnefoy
Jaime Lathrop
Jonathan Lindenblatt
Tracy Ann Manley
John S. Marco
Mark Daniel Murphy
Purvi B. Patel
Ramin Pejan
Lana Petroulenas
Timothy Patrick
Redmond
Mario Dominic Romano
Margaret A. Ross
Desiree Sanchez
John Bruce Sandler
Monica N. Schroer
Ashiza Shah
Jeremy Nathan Sheff
Inbal Shem-Tov
Yuriy Y. Shirokikh
Rashidah S. Siddiqui
Jessica E. Stillman
Kelly Stokes
Jillian Thomasine
Timothy
Kathryn Anne Torre
Daren A. Webber
Natalia Dora Williams
Jenny Yu
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THIRD DISTRICT
Alexander Almonte
Amanda A. Avery
Adrienne Danielle Bonilla
David C. Bruffett
Kelly M. Carr
Park Chulwoo
Kathleen H. Dittus
Mederic Joseph Ethier
Gretchen M. Greisler
Eric Gutwein
Jodie Hanrahan
Natasha M. Harvin
Josiah B. Jones
Melissa L. Kahn
Paul Karamanol
Kathe Ann Klare
Bruce Lennard
Seth Alan Levy
Trudy A. Menard
Stacey Mahany Montalto
Tanya Parikh
Chulwoo Park
Alice Penna
Patricia S. Perez
Noel Christopher
Roderick Perry
Meghan E. Renich
Nan Schivone
Jessica Ellen Stover
Dominique Tanzin
William J. Urtis
Jared Van Vleet
Gregory Vidler
FOURTH DISTRICT
Joanna E. Barnes
Lucien J. Bartlette
Bernadette Bennett
Alan P. Fitzpatrick
E. Maria Grace
Stacy L. Graczyk
Scott D. Lovelock
Kathleen Clare Martucci
Mary Lynn Ragan Clunn
FIFTH DISTRICT
Robert E. Lee Carter
Michael J. Garcia
Robert Hoagland
Suzette M. Melendez
Wendy Sue Reese
James Carlton Thoman
SIXTH DISTRICT
Ryan F. Coutlee
Michael Anthony Garzo
Anastasios Karabinis
Sterling Francis Williams
SEVENTH DISTRICT
Anita Cristina Butera
Andrew Morton
Campbell
Amy Rebecca Cote
Deepa S. Isac
Maura O’Donnell Kelly
Peggy Pei-chi Lee
Joseph D. Leverone
S. Philip Unwin

EIGHTH DISTRICT
John Andrew Alessi
Deanna Louise DeVries
Yonnas Y. Ghirmatzion
Peter R. Pitegoff
James M. Shaw
Elizabeth Rae
Worthington
NINTH DISTRICT
Denise Alvarez
Gina Marie Bryant
Stephen Buchalter
Jared Alexander Cooper
K. Jody Cucolo
Elizabeth B. Di Stefano
Joseph A. Fazio
Joanna C. Feldman
Todd Seth Garber
Justin W. Gray
Mark Christopher Hahn
Katherine Hooper
Andrew Petersen
Langhoff
Michael Thomas Liguori
Stephanie Mary Mahon
Tony Maida
Frances Dapice Marinelli
Brian Patrick McCann
Timothy John McCarvill
Loretta Ann Miraglia
Alice M. Penna
Nishi Rajan
Antonette Ruocco
Manny Wade Schecter
Adam Albert Shapiro
Suzanne Koren Squiers
Mary Thottananiyil
TENTH DISTRICT
Mario Alba
Irene Angelakis
Jann Shari Brent
Jesse R. Bucholtz
Christine Ann Budhwa
Catherine Ann Bump
Raymond P. Cash
Lucia Maria Ciaravino
Regina T. Cline
Kirk Cory Constantine
Sinclair
Brian Stephan Devery
Stefanie Nicole Devery
Alida Delcarmen Fabrega
Barbara M. Fair
Susan A. Fitzpatrick
Patricia Bruno Golden
Gregory Adam Goodman
Nathan Josiah Hard
Robert E.B. Hewitt
Wendy Sue Holland
Jason Travis Jerozal
Morris W. Kutcher
Bryan F. Lewis
Robert Gregory Madey
Erik Michael Mclain
Alfred Minchenberg
Amy McShea Murphy
Stanley Pappachan
Wayne C. Parton
George Billy Pauta

Andrew Petrone
Nicole Marie Pizzo
Paul M. Portz
Louis M. Pugliese
Jennifer M. Rosen
Seth D Rosmarin
Lee J. Sacket
Andrea Sacks
Daniel J. Sullivan
Felix Boy Quejada
Vinluan
Justin Matthew Vogel
Leslie Wong
ELEVENTH DISTRICT
Liam Thomas Baker
Allison Faith Brant
Tobi J. Carter
Tinamarie Franzoni
Jennifer Hagan
Tamsin Natasha Hamilton
David Charles Heron
Kaliopi Kavalos
Yong Kim
Jeffrey P. Laner
June Liu
Daniel Anthony Novak
Marianne Nunziata
Izabela Ostrowski
Frederick Price Rooney
Kai-lin Hsu
TWELFTH DISTRICT
Dawn Renee Mancini
James U. Notice
Brian Michael Rudner
OUT OF STATE
Hansen Alexander
Rosh-D Alger
Syed S. Ali
Bree Manaton Allen
Brian J. Allen
Fabiola Altimaro
Liat Amsily
Christopher J. Andrew
Toshiyuki Arai
Shireen Ghiseri Arani
Kimberley Tamara
Tokunboh Arigbede
Raul A. Asoy
Ariel Assa
Laura Champneys Atlee
Shlomi Azar
Frank Vincent Balon
Open Weaver Banks
Sonali Basu-parekh
Charles Fulton Bayer
Simon Beck
Robert A. Bertsche
Joseph J. Bial
Esra Bicen
Nicholas R. Bischoff
Jennifer Mari Blunt
Marisol Boiteau
Victoria Jane Bollom
Charles Edelman Borden
Gilyana Bovaeva
Jennifer Winston Braswell
Cristobal Brewer
Paul S. Brown

Charlyne Brumskine
Kenelle Carmer Bryan
Daniel E. Budorick
Marc David Buksbaum
Klara Burianova
Quentin Connor Burrows
Thomas Byrne
Peter J. Cammarano
Jocelyn Christine
Campanaro
Maria Campos
Patricia D. Cappuyns
Kristien Carbonez
Michele Carlucci
Blaise Carron
Diane Beckman Carvell
Nancy Rockwood
Casbeer
Christina Catipay
Kenneth Cera
Sylvie Champagne
Angela Chan
Geoffroy Charles
Daniel Charron
Haiyan Chen
Weiguo Chen
Mike Choi
Jong K. Chon
Peter Choy
Keeyong Chung
Theresa Chung
William Cloherty
Natalie Cohn
Janene A. Collins
Sarah Siobhain Conley
Heidi Conlin
Stephen P. Coolbaugh
Roberta De Oliveira E.
Corvo
Ryan Duffy Costantini
Christopher Paul Coty
Franck Coudert
Timothy Coughlan
David Laurent Cousineau
Andrea Cunning
Vivian Currie
Brian A. Daley
Erin N. Daste
Karen Dawson
Francis Ann De Simone
Monica Lynn Debiak
Erin DeGeorge
Mattheu Delmas
Larry Charles Dembowski
Nicolas B. Demigneux
Tisha DeRaimo
Zewdu Alem Derseh
Kyriaki Koula
Dimakarakos
Christopher M. DiMuro
Colleen M. Dolcy
Stephanie Doyal
Kara-Lee Druker
Matthew Stanton Dunne
Thomas L. Eldert
Richard Elliott
Luke Ellis
Jiro Endo
Emily Ennis
Roseangela N.C. Eruo
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Dan Evans
Morgan L. Fargarson
Labe Craig Feldman
George Michael Feygin
Dante Figueroa
Cara Herrick Foerst
Heather Ann Forrest
Christopher J. Frieda
Brian G. Friel
Kazunari Fukuda
Anna Fulgham
Pamela Ann Fuller
Andrew E. Galloway
Jui Chui Gan
David W. Gannon
Daveed E. GartensteinRoss
Sorana Luciana
Georgescu
Sharan Jag Giahi
Iria Giuffrida
Kevin Glory
Lauren Godfrey
Esteban Ruben Gomez
Steven Antonio Gonzalez
Elsa Odette Krishnan
Gopala
Shari Esta Gottesman
Darren Sidney Greenberg
Brian Gregg
Kate Grijns
Edward T. Groh
Amanda Guchs
Gerd Axel Gutermuth
Willaim Joseph Hagan
Joshua Hager
Thomas R. Hales
Dina Leah Hamerman
James D. Hartt
Mitsuhiro Hasegawa
Yuichiro Hayata
Aviram Hazak
Mikko Arvo Antero
Heinonen
Yaniv Heled
Benjamin Herrick
Henry A. Herrman
Jaime Sharyn Hertel
Rebecca Hilborne
Tadayoshi Hirahara
Cynthia J. Hirschberg
Takeshi Hishinuma
Brendan Noel Hoey
Hideo Horikoshi
David Horn
Alice Hou
Michelle Hou
Michael Jason Hsu
Kelvin Maurice Huger
Sowon Huh
Kevin Hynes
Kevin Martin Hynes
Yuki Ichikawa
Russell Morris Iger
Sunghoon Im
Christopher Montague
Ingram
Alicia Insley
Elizabeth Barrett Irwin
Peter Isajiw

Kenji Ito
Elena Iuga
Shahid Irfan Jamil
Lucie Jiraskova
Kathleen Johnson
Terrence James Johnson
David Scott Johnston
Candice Denice Jones
Celia Julin
Kiyoe Kabashima
Stephen F. Kampmeier
Kostantinos George
Karapidakis
Sabre Kaszynski
William M. Katz
Yuki Kawamura
Laura Kelly
Thomas Kemble
Tara L. Kenney
Robert David Kershaw
Kiyomi Kikuchi
Naresh Kilaru
Byungki Kim
Jae-hak Kim
Jenny Kim
Jin Han Kim
Lisa Kim
Michael Kim
Seunghyeon Kim
Nadira Kammarie
Kirkland
Elzbieta Klimowicz
Fiona Margaret Kolvek
Juha J. Koponen
Panja Kouris
Shannan Krasnokutski
Andrea Kringstein
Rita Sabine Kronsbein
Lauren J. Kwon
Paul John Labov
Carolin Laise
Wendy Johnson Lario
Jeom In Lee
Tiffany Nachelle Lee
Marni Lefkowitz
Junfei Li
Gerald Ingmar Lies
Lindy Marie Lilien
David Ta-chung Lin
Scott E. Linsky
Severiano E. Lisboa
Lisa Maarit Lischak
Jinghua Liu
Lance Y. Liu
Droz Liv
Jeffrey Brett Locke
Christian Dion Lofaro
Aude Lovigny
Dmitry Lukovsky
Bing Luo
Alex Lyubarsky
Lisa Marie Mahowald
Antonio Maldonado
James A. Mallory
Lavell Malloy
Alexey V. Mamasuev
Evelina Manukejan
Massimo Gianmaria
Manzoni
Megan Marie Marchick
Mark Markhum
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Thomas J. Marlay
Frederick Bryce Martinez
David John Mascari
Melinda Marie Mason
Shane Michael McCrohan
Robert McGarr
Benjamin Logan
McGowan
Mary Ann McGrail
Jeff McGuinness
Maurren Dove McInerney
Megan McKeever
Melonie Lynn McKenzie
Sarah McKune
Michelle A. McLeod
Jason Todd Meade
Fernando A. Medin
Talene Nicole Megerian
Simone A. Mele
Lisa Merren
Tal Michaeli-Eliyahu
Nicolas Claude Michon
Adam Jared Miller
Gardner Miller
John Min
Philip J. Miolene
Kevin Clifford Mitchell
Ahi Mitrani
Akiko Miyahara
Kengo Miyamoto
Benjamin C. Mizer
Melinda Sommers Molina
Nicholas Connell Moore
Melinda Moosa
Stephen William Morris
Anne-Marie Motto
Rong Mou
Rubert B. Mullen
Michael D. Mumola
Orlando Munoz-Neira
David George Munro
John L. Murino
Raphael J. Musicus
Kathleen Irene Myers
Mel Myers
Mohankumar T. Naidy
Johann Najamy
Hiroshige Nakagawa
Akira Nakazawa
Rishi Nangia
Alexander Siegfried
Naraschewski
Cameron George Negraiff
Lawrence K. Nesbitt
Monica Danielle Newton
Michelle Ngmeicha
Trinh Xuan Nguyen
Noritaka Niwano
Okechukwu Valentine
Nnebe
Donald J. Nolan
Katharine E. Nolan
Donald Lawrence
Novajosky
Paul O’Doherty
Sooyong Oh
Yoonchul Oh
Morenike Olawunmi
Olagbaju
James Michael Oliver
Thomas Steven Onder

Shinichiro Ono
Elizabeth Oram
Jeffrey Phillip Osmond
Marc Christopher Pakrul
Julie Heather Paltrowitz
Lauren Pape
Sameer Pravin Parekh
Jun-Bum Park
Minal Patel
Katjia Maria Patiala
Margarita C. Paul
James D. Payne
Brian Pendleton
Benjamin Charles Perry
Stephanie Peters
Mona Terese Peterson
Rosow
Paul D. Petrus
Jacqueline Bethia Petts
Jennifer Marie Philpott
Seytre Pierre-Emmanuel
Anu Hannele Piilola
Vasanthi Pillai
Brian Marc Pomerantz
Christie Jessica Pratt
Simon Pritchard
Zai Hua Qu
Leah M. Quadrino
Nicole Talbot Quinn
Sharon Yasmine
Rahimzadeh
Mahesh Rajan
Melanie M. Rand
Julie Ranieri
Stefanie Sabiue Raue
Angela M. Rea
Diana J. Rea
Jan-Christian Redel
David Byung Kon Rhee
Jose Rivas-Lacayo
Gretchen K. Robinson
Vivian Perry Roche
Rachel Anne Rodman
Danielle Emma Rolfes
Virginia Grace Rosa
Jackie Y. Rosario
Nicholas Quinn
Rosenkranz
Yoshihiko Ryujin
Susanne Sachsman
Jacqueline E. Sacus
Parminder Paul Singh
Saini
Sandra Sarmanoukian
Saro Sarmazian
Katrin Schallenberg
Robyn Lynne Schechter
Daniel Clark Scheflen
Silvia M. SchiffinoGuerrero
Andreas Schmid
Danielle Kathleen
Schonback
Moritz C. Schumann
Kristin Michele Scipione
Steven A. Serna
Erik M. Serran
Sikander Ahmed Shah
Alexus Paul Sham
Rajnish Sharma
Erek Sharp

John Edward Sheehy
Yuichi Shibata
David J. Shipley
Talia Ahuva Shulman
Dawn K. Shwartz
Siddhartha
Sivaramakrishnan
Joy Karen Smallwood
Jennifer Clarke Smerk
Michael Scott Smiley
Jessica Leah Smith
Sangwon David Sohn
Michelle Stalzer
David Joshua Staub
Morton M. Steinberg
J. Stevens
Andrew J. Stien
Corey Stoughton
Ahmadau Syll
Adelene Tan
Christopher Michael
Tarrant
Daniel Leonard Tentler
Renee L. Thorne
Tsutomu Tokuda
Susan Tom
Jennifer Carmela Toto
Sarah J. Tremml
Thomas Trettnak
Donna Robin Tsamis
Robert I. Tutene
Michal Tzhori
Maria Marious Tzokova
W. Frederick Uehlein
Koya Uemura
Shinichiro Uemura
Jungmin Uhoi
Ifeanyichukwu Ajike
Ukoha
Melissa Ann Uson
Tom Van Dyck
Katherine Lynn
Vanderhook
Paul P. Vestal
Ofer Vilenko
Wael M. Wahbeh
Siddharth Wahi
Amy Walker
Demian C. Walker
Harvey Wan
Kozo Watabe
Ryugen Watahabe
Sarah Watson
Benjamin Weinberg
Theresa Elizabeth Weir
Matthew James A. West
Bradley D. Williams
Joshua P. Wilson
Happy Fei Fei Wong
Yoonsoo Yoon
Sung-Seung Yun
Matteo Zambelli
Matteo Zambelli
Stephen Zarubaiko
Martin Joel Zelmanovitch
Jin Zhang
Dean Alan Ziehl
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THE LEGAL WRITER
CONTINUED FROM PAGE 64

Interest-of-Justice Discretion.
New York intermediate appellate
courts have the discretion in the interest of justice to consider claims of error
unpreserved below. The federal standard, other than for jurisdictional matters or for fundamental constitutional
questions, which may be raised for the
first time on appeal, is whether the
error is “plain error” – whether it
should have been obvious to the district court that a litigant made a mistake in not asserting an argument or
objecting. If so, the error need not be
preserved. The New York Court of Appeals has no interest-of-justice prerogative to review unpreserved claims,
but it, like federal appellate courts,
must consider jurisdictional questions raised for the first time on appeal.
Brandeis Briefs. When Louis D.
Brandeis, Esq., appeared before the
Court in Muller v. Oregon,9 he included
in his brief scientific studies outside
the trial record. The Court found the
studies reliable. Brandeis’s briefing
technique has borne his name since
then.10
Leave and Certiorari Granted or
Denied. When a New York State appellate court may hear or decline to
hear an appeal, the decision is called
“leave granted” if the court agrees to
do so and “leave denied” if it declines
to do so. These appeals by permission
are distinguished from appeals as of
right. The decision is not called “appeal granted or denied,” although
Westlaw calls it that. In the federal system, according to U.S. Supreme Court
terminology, the decision to hear an
appeal or to decline to hear an appeal
by permission is called “certiorari
granted” or “certiorari denied.” In both
the New York and the federal systems,
the decision no longer to hear an appeal on which leave or certiorari was
granted is called “appeal dismissed.”
Before the New York Court of Appeals, two judges must grant leave before the Court may review a civil
case;11 in criminal cases, only one judge
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decides whether to grant leave. The
Appellate Division may also grant an
applicant leave to appeal to the Court
of Appeals.12 A litigant obtains a right
to appeal if two Appellate Division justices dissent on a matter of law.13 Four
justices must grant certiorari for the
U.S. Supreme Court to hear the matter.14 Execution of the judgment below
is stayed pending appeal before the
Court only if five justices grant the application for a stay. Several times prisoners have been executed because the
Court, having granted certiorari, denied a stay.15
Leave denials and denials of certiorari have no precedential value. But
legal writers should add to their citations all leave and certiorari denied citations, even though the Bluebook instructs writers to add only recent ones.
Adding them proves that the writer
completed the research and that the
reader need not conduct additional research. Legal writers should also always add all leave and certiorari
granted citations to show that the cited
proposition might quickly be affected
by a more authoritative affirmance, reversal, or modification.
Petitions are granted and writs are
issued. Lawyers apply for leave and
writs. They do not move for them.
Certified Questions. A “certified question” is a lower court’s question to a higher court, or a question
from a court of one jurisdiction to a
court of another jurisdiction. For example, the Second Circuit may certify
a question to the Court of Appeals if a
state matter is in federal court on diversity jurisdiction and if the Second
Circuit cannot determine the answer to
a question posed by state law. A certified question seeks an advisory opinion to resolve a question of law. Certified questions are different from
questions raised for appellate review,
such as questions on certiorari.16
Advisory Opinions. They are not
binding. New York courts may not
give advisory opinions except in response to a certified question. Federal

courts may never give advisory opinions. Courts may decide only real, justiciable controversies.17
Affirmed by an Equally Divided
Court. When an appellate court splits
evenly (3–3, 4–4), the preceding opinion is automatically affirmed. An opinion affirmed by an equally divided
court has no precedential value.18
When the U.S. Supreme Court affirms
by an equally divided vote, the Court
does not announce which justices fell
on which side of the question. The
Court states only that the opinion
below is affirmed by an equally divided vote.
Mootness Doctrine. New York and
federal courts may not decide a case
that lacks a controversy. Thus, a court
may not decide an academic question
unless the issue is likely to recur, either
between the litigants or among members of the public; unless the issue has
evaded review; and unless the issue is
substantial and novel. Moot cases include collusive and fictitious actions
and proceedings, settled cases, controversies disposed of by lapse of time
(such as injunctions), criminal cases
abated by death, and criminal appeals
in which a defendant has not appeared.
Judicial Notice. This rule of evidence allows trial and appellate courts
to accept facts outside the record not
subject to reasonable dispute. From
Justice Frankfurter: “[T]here comes a
point where this Court should not be
ignorant as judges of what we know as
men.”19
Reversible Error and Harmless
Error. This doctrine applies to errors of
law. Jurisdictional issues are not subject to harmless-error analysis. Errors
of constitutional magnitude are subject
to harmless error if the error is harmless beyond a reasonable doubt. The
classic justification for harmless-error
analysis: “Wrong directions which do
not put the traveler out of his way, furnish no reasons for repeating the journey.”20
Standard of Review. Before a court
applies law to fact, it must apply a
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standard to review the facts it accepted. Facts are meaningless without
a standard within which to interpret
them. Standards include “overwhelming evidence,” reasonable doubt,”
“clear and convincing,” “preponderance,” “legally sufficient evidence,”
“probable cause,” “reasonable suspicion,” “facts interpreted in the light
most favorable to the nonmoving
party,” “assuming all the allegations in
the complaint to be true,” “evidence
interpreted in the light most favorable
to the side that won the jury trial,”
“strict scrutiny,” “intermediate
scrutiny,” and “rational-basis test.”
Some of the doctrines in this column
are standards of review, as are the following.
Clearly Erroneous. That is the federal appellate standard to review questions of fact. New York State’s intermediate appellate courts review factual
determinations under their factual review power with varying degrees of
deference depending on the issue, the
fact finder, and the proceeding.
Substantial Evidence. Federally, or
in a New York State CPLR Article 78
proceeding, the substantial-evidence
standard determines whether an administrative-law ruling will be upheld,
confirmed, or disturbed. If substantial
evidence supports the administrative
ruling, the ruling will be confirmed or
upheld, even if the reviewing court
would have reached a different result
had the matter appeared before the reviewing court de novo, so long as the
ruling is not arbitrary and capricious
or an abuse of discretion.
Substantial Deference. Courts
give “substantial deference” or “considerable weight” to the expertise of an
administrative agency to interpret its
own regulations. The administrative
body’s interpretation – federally, it’s
called Chevron-style deference21 – will
be upheld if the interpretation is consistent with established law, rational
and reasonable, within the agency’s jurisdiction, and not contrary to statute.
If so, the reviewing court may not substitute its interpretation in place of the
agency’s.
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Substantial Justice. This concept
lowers procedural and evidentiary
hurdles in Small Claims Court. Judges
follow substantive law in Small Claims
Court and on appeal from a smallclaims judgment.22
Essentials like organization and
tone, combined with a readable, grammatically correct style, make for good
writing. But good legal writing also requires good lawyering: technique and
method that translate ideals into results. As Dean Wigmore noted,
lawyers must know “legal science. By
‘legal science’ is meant all that is
above, below, between, and behind the
particular rules and precedents – the
system of legal knowledge – that
which distinguishes the architect from
the carpenter.”23
GERALD LEBOVITS is a judge of the
New York City Civil Court, Housing
Part, in Manhattan. An adjunct professor at New York Law School, he
has written Advanced Judicial Opinion
Writing, a handbook for New York’s
trial and appellate courts, from which
this column is adapted. His e-mail
address is GLebovits@aol.com.
1.

2.
3.

4.

5.

6.

See Supreme Court, Civil Branch,
New York County, Guide to the
Form of Orders and Judgments 8–9
(2d ed. 1998).
CPLR 5011.
Edward A. Hartnett, A Matter of
Judgment, Not a Matter of Opinion, 74
N.Y.U. L. Rev. 123, 126 (1999).
Scott Douglas Gerber, Introduction:
The Supreme Court Before John Marshall in Seriatim: The Supreme Court
Before John Marshall 1, 20 (Scott
Douglas Gerber ed. 1998); Ruth
Bader Ginsburg, Speaking in a Judicial Voice, 67 N.Y.U. L. Rev. 1185,
1189 (1992). For a history of the seriatim opinion, see Karl M. ZoBell, Division of Opinion in the Supreme
Court: A History of Judicial Disintegration, 44 Cornell L.Q. 186, 192–93
(1959).
Craig Joyce, The Rise of the Supreme
Court Reporter: An Institutional Perspective on the Marshall Court Ascendancy, 83 Mich. L. Rev. 1291, 1304
n.77 (1985).
E.g., Helvering v. Gowran, 302 U.S.
238, 245 (1937) (Brandeis, J.) (“[T]he
rule is settled that, if the decision

below is correct, it must be affirmed,
although the lower court relied
upon a wrong ground or gave a
wrong reason.”).
7.

CPLR 5501(c), (d).

8.

CPLR 5501(b).

9.

208 U.S. 412 (1908).

10. A brief on Brandeis: Justice Brandeis
had a profound influence on the
Court and in opinion writing. He
was the first to footnote heavily, to
cite law-review articles, and to hire
law clerks in a formal program. See
William Domnarski, In the Opinion
of the Court 64–65 (1996).
11. CPLR 5602(a).
12. Id.
13. CPLR 5601(a).
14. See generally Joan Maisel Leiman,
The Rule of Four, 57 Colum. L. Rev.
975 (1957).
15. See, e.g., Hamilton v. Texas, 497 U.S.
1016, 1017 (1990) (mem.) (Marshall,
J., dissenting from denial of stay)
(“[F]our Members of this Court have
voted to grant certiorari in this case,
but because a stay cannot be entered
without five votes, the execution
cannot be halted.”).
16. For a review of New York law on
certified questions, see Judith S.
Kaye & Kenneth I. Weissman, Interactive Judicial Federalism: Certified
Questions in New York, 69 Fordham
L. Rev. 373 (2000).
17. For some pros and cons of that rule,
see Jack B. Weinstein, Rendering Advisory Opinions – Do We, Should We?,
54 Judicature 140 (1970); Felix
Frankfurter, A Note on Advisory
Opinions, 37 Harv. L. Rev. 1002
(1924).
18. See, e.g., United States v. Pink, 315
U.S. 203, 216 (1942).
19. Watts v. Indiana, 338 U.S. 49, 52
(1949).
20. Cherry v. Davis, 59 Ga. 454, 456
(1877) (Bleckley, J.).
21. See Chevron U.S.A., Inc. v. Natural Resources Def. Council, Inc., 467 U.S.
837, 842–43 (1984)
22. See, e.g., Gerald Lebovits, Small
Claims Courts Offer Prompt Adjudication Based on Substantive Law, N.Y. St.
B.J., Vol. 70, No. 8 at 6, 9 (Dec. 1998);
Gerald Lebovits, Special Procedures
Apply to Enforcing Judgments in Small
Claims Courts, N.Y. St. B.J., Vol. 71,
No. 1 at 28, 29 & n.14 (Jan. 1999).
23. 1 John H. Wigmore, Evidence in Trials at Common Law § 8a, at 614
(Peter Tellers rev. ed. 1983).
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THE LEGAL
WRITER

Technique: A Legal Method
To the Madness – Part 2
BY GERALD LEBOVITS

T

he Legal Writer continues from
last month, discussing concepts
that make the grammatical New
York lawyer a legal scientist.
Decrees. A “decree” decides a motion or matter that sounds in equity.
Orders. An “order” is an oral or
written court directive on a question of
law, as opposed to equity, punishable
by contempt if disobeyed. Orders are
directed to preliminary matters like
motions. Every motion is an application for an order under N.Y. Civil Practice Laws and Rules 2211 (CPLR), and,
under CPLR 2219(a), an order in long
or short form must resolve every motion. Rather than write “Settle order,”
trial judges should render opinions
that are also orders. Doing so saves litigants from settling orders.1 The magic
words for trial judges in the decretal
paragraph are “It is ordered that” and,
at the end of the written order and
opinion, “This opinion is the court’s
decision and order.” This phraseology
is more active and concise, and less legalistic, than the current standards: “It
is hereby ordered” and “The foregoing
opinion constitutes the decision and
order of the court.”
Rulings. A “ruling” is a court order
made during litigation, and necessarily before judgment. “Rules” are “reaffirmed” (if followed later by the same
court), “adopted,” “accepted,” “no
longer followed,” and “stated.” Rules
are not “laid down,” “set down,” or
“set forth.”
Judgments. A “judgment” is the
final or interlocutory resolution of an
action or proceeding.2 The word is
spelled “judgement” in England but
“judgment” in America. A judgment
should state “It is adjudged.” If a judgment contains declaratory aspects, it
should state, “It is ordered and adjudged,” or separate decretal para-
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graphs may cover the order and judgment. There can only be one judgment
in a case. Note that cases, not judgments, are remanded. Judicial opinions legitimize judgments by giving
reasons for them, but “[t]he operative
legal act performed by a court is the
entry of a judgment.”3
Decisions. A “decision” resolves a
motion, application, writ, or appeal.
Seriatim Opinions. A “seriatim
opinion” is a separate writing such as a
concurrence or dissent that accompanies a full or per curiam opinion. Before
Chief Justice Marshall (1801–1835)
changed the policy to conserve judicial
resources, all federal appellate opinions rendered before 1801 were rendered seriatim, with each judge writing separately.4 Chief Justice Marshall,
incidentally, did more than just abolish
seriatim opinions. He introduced the
written opinion to the common-law
world. Before the Chief Justice began
his tenure, the Supreme Court followed the English tradition of delivering opinions orally and then editing
them for occasional printing.5
Reversed, Affirmed, Reversed or
Affirmed in Part, Remanded. Rulings
and judgments, not rules or reasoning,
are affirmed or reversed. Rules and
reasoning are followed or not followed. An appellate decision that affirms the judgment below, but which
uses reasoning different from the reasoning of the court below, is still an affirmance.6 If a case has more than one
result, one result can be affirmed and
another reversed. A case remanded is
returned to a lower court with directions to redo or reconsider some aspect
of the case. The New York Court of Appeals may remand to the Appellate Division or to the court of first instance.
Overturned, Upheld, Sustained,
Overruled, Disapproved. A case

“overturned” or issue “overruled” on
appeal is overturned or overruled by
another, later case of the same court,
and thus only indirectly. A lower
court’s opinion is “disapproved,” not
overturned or overruled, by a later
case, not reversed or modified directly.
Res judicata does not affect an earlier
case whose holding or rationale is
overturned. A case, or issue, “upheld”
on appeal is upheld by another, later
case. Courts “sustain” or “overrule”
objections, but motions are “granted”
or “denied.” Dictum – statements unnecessary to the court’s ultimate ruling
– is “approved” or “disapproved,” not
“affirmed” or “overruled.”

Technique and method
translate ideals
into results.
Modified. Modifications cover one
or more aspects of a determination
below but do not reverse the judgment
below. For example, a conviction is affirmed, but a sentence is modified.
Questions of Fact, Questions of
Law, Mixed Questions of Fact and
Law. New York State and federal appellate courts review legal determinations de novo (plenary review). All federal appellate courts may review
questions of fact and law. Both the Appellate Division and the Appellate
Term may review questions of fact and
law.7 But the New York Court of Appeals may review only questions of
law, unless the Appellate Division
below decides a matter on facts not determined in first instance.8 If the Appellate Division’s finding on a mixed
question of law and fact has record
support, the Court of Appeals’s review
is at an end.
CONTINUED ON PAGE 60
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