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PRESIDENT’S MESSAGE

Promoting Needed Reform, 
Defending Core Values 
Mark H. Alcott

ment. ‘[I]n every practical sense,’ these 
regulations preclude all but candidates 
favored by party leadership ‘from seeking 
the nomination of their chosen party, no 
matter how qualified they might be, and 
no matter how broad or enthusiastic their 
popular support’ (citation omitted). ‘The 
effect of this exclusionary mechanism on 
voters’ is to ‘substantially limit [ ] . . . 
their choice of candidates’ (citation omit-
ted).” 

United States Court of Appeals for 
the Second Circuit, in Lopez Torres v. N.Y. 

State Board of Elections, August 30, 2006 

“Even as we defend our core values, 
opportunity is knocking for major reform. 
Judicial selection will take center stage. 
The Second Circuit has heard the appeal in 
the [Lopez] Torres case, and is reviewing 
Judge Gleeson’s decision that the current 
method of conducting judicial conventions 
is unconstitutional. Whatever the result on 
appeal, the issue of judicial selection will be 
very much in play, and we will be players. 
For 25 years, our Association has called 
for change. Some thought it was pie in the 
sky. But now, we have a rare opportunity 
for genuine reform, and we must seize that 
opportunity.”

Mark H. Alcott, Inaugural Address, 
Delivered to House of Delegates,

June 24, 2006 

The fault lines in New York’s pro-
cess of selecting Supreme Court jus-
tices have been apparent to the State 
Bar and other knowledgeable observ-
ers for decades. They are outlined in an 
extraordinary report issued more than 
12 years ago by a special Association 
committee known as Action Unit #4, 
chaired by Jules J. Haskel. I have quot-
ed above a few lines indicating the 
thrust of that report – which remains 
as fresh and on-target as if it had been 
issued yesterday. 

The report was approved by the 
House of Delegates in 1993. And now, 
nearly 13 years later, in the Lopez Torres 
case, the Second Circuit has dramati-
cally endorsed its principal conclu-
sions. 

The committee reported, and the 
Second Circuit has confirmed, that New 
York’s system of choosing Supreme 
Court justices, although nominally 
democratic, in fact places the selection 
power in the hands of party leaders 
accountable to no one but themselves. 
They, in turn, use the selection process 
to enhance their political control. The 
public is effectively shut out of the pro-
cess. So, too, are the highest officials 

MARK H. ALCOTT can be reached at 
president@nysbar.com.

The major priorities of my pres-
idency are to strengthen and 
defend our core values while 

promoting needed reform. Recent 
events have provided rich opportuni-
ties to do both – to reform New York’s 
dysfunctional method of selecting 
Supreme Court judges and to defend 
the core value of independence of 
the bar. I deal here with each of these 
major developments. 

Judicial Selection 
“The defects of New York’s present 

system of ‘electing’ judges are well known. 
In reality, New York’s electorate does not 
participate in the process. Nominees of 
the major political parties for the Supreme 
Court are at present chosen in conventions 
tightly controlled by party leaders. Party 
loyalty, not ability, is the primary prereq-
uisite for nomination.” 

Report approved 
by House of Delegates, 

New York State Bar Association, 1993 

“All of the evidence presented, and 
accepted by the District Court, reduces 
to this bottom line: through a byzantine 
and onerous network of nominating phase 
regulations employed in areas of one-
party rule, New York has transformed a 
de jure election into a de facto appoint-
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elected by the public and entrusted 
by it with executive and appointive 
authority. 

Remarkably, the process has pro-
duced many Supreme Court judges of 
exceptional quality. But it has also led 
to a bench lacking ethnic, gender and 
geographic diversity; a system that 
rewards party loyalty rather than judi-
cial ability; a number of judges who 
lack merit; and a disconnect between 
the constitutional mandate of free and 
open participation and the reality of 
party control. 

The last point is particularly impor-
tant. As I have said many times, 
courts have no armies or weapons; 
they depend on their moral authority. 
That moral authority is undermined 
if courts are not free from political 
interference, in perception as well as 
reality. We cannot expect the public 
to have respect for, and confidence in, 
our legal system if the very method 
by which judges are selected is sus-
pect. The discrepancy noted by the 
Second Circuit between the de jure 
system of open participation and the 
de facto system of political party con-
trol breeds cynicism about, not respect 
for, the process and the results of the 
process. 

What is to be done? 
We have already made thoughtful 

proposals for reforming judicial nomi-
nating conventions and implement-
ing judicial screening panels through 
our Committee on Judicial Selection, 
chaired by our former President G. 
Robert Witmer, Jr. But we have to do 
more than patch up the holes in the 
existing system. 

What about open primaries and 
elections? 

The Second Circuit required that 
nominations for the office of Supreme 
Court Justice proceed by open primary 
elections until the Legislature adopts a 
new nominating system. But an elec-
tive system, however open, creates as 
many problems as it solves. Again, the 
1993 report of our Association’s Action 
Unit #4 was right on target: 

In constituencies where one party 
predominates, nomination is 

tantamount to election, and the 
election is superfluous. In other 
instances, leaders of opposing 
political parties totally eviscerate 
the “elective” process by cross-
endorsement of candidates. Even 
in contested races, the voter has 
little meaningful opportunity to 
choose between opposing judicial 
candidates because the Canons of 
Judicial Ethics prohibit them from 
campaigning on political legal 
issues.
Judicial elections also have 
become prohibitively expensive. 
Contributions are solicited from 
the very attorneys who will prac-
tice before the candidate, creat-
ing an appearance of impropriety 
that detracts from the public’s per-
ception of judges and the judicial 
system.

There is a better way: Merit selec-
tion, in which the chief elected official 
of the state, city or county appoints 
judges from candidates designated by 
non-partisan nominating commissions, 
subject to confirmation by the Senate 
or local legislative body. This plan is 
similar to that already in effect for the 
Court of Appeals. 

Our Association has advocated 
merit selection of New York’s judg-
es for a quarter of a century. It was 
endorsed by the House of Delegates in 
1973, 1979 and 1993. The details of the 
plan are spelled out in the 1993 report 
of Action Unit #4. 

Some say this idea is politically 
unrealistic. I say it is an idea whose 
time has come. No one wants an open 
primary system, but that is what will 
happen unless agreement is reached 
on an alternative. And agreement must 
be reached soon; the Second Circuit 
expressly refused to stay its order 
beyond this year’s election cycle. So 
the pressure to reach agreement and 
change the system is very strong. In 
this environment, we should and will 
be a strong voice for merit selection, 
which is our long-standing position. 
This is an historic opportunity for fun-
damental reform, and we must seize 
that opportunity. 

Independence of the Bar 
This summer, the American legal com-
munity fought back against govern-
ment’s latest assault on the indepen-
dence of the bar, and the New York 
State Bar Association led that fight. At 
its annual meeting, the American Bar 
Association – on the initiative of our 
Association – condemned the effort by 
federal prosecutors to prevent compa-
nies from paying the defense costs of 
their employees in criminal cases. 

Until recently, these payments, 
which are generally required by law, 
contract or company policy, were not 
questioned. But under the doctrine 
articulated by the Justice Department’s 
notorious “Thompson Memorandum,” 
prosecutors warn company officials 
that the government may consider 
such payments to be evidence that 
they are “uncooperative.” In short, if 
a company enables its employees to 
defend themselves, the company itself 
is more likely to be indicted. 

This unconstitutional interference 
with the right to counsel is a threat to 
the independence of the bar. That peo-
ple have a right to legal counsel and 
that government has no business inter-
fering with that right are fundamental 
concepts of our legal system. These 
days, however, they are concepts our 
government has chosen to attack. 

The bar’s position on this issue 
is its latest salvo in the battle to pre-
serve a neutral legal system, where 
disputes are resolved fairly, fearless-
ly and without political interference. 
Independence of the bench and bar 
are the cornerstones of that system of 
justice, and they are irrevocably linked. 
That is why those who attack the courts 
and judges also attack lawyers and the 
legal profession. And these attacks are 
accelerating. 

In recent years, the lawyer-client 
relationship has been a focal point of 
those attacks. For example, the same 
Thompson Memorandum encourages 
prosecutors to warn company officials 
that the government may consider a 
company to be uncooperative – and 
therefore more likely to be indicted – 

CONTINUED ON PAGE 53
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A recent speaking engagement prompted me to reflect on my years as Chief Judge. Ultimately, 
these ruminations took shape, and I share my thoughts with readers of the Journal.

As Chief Judge I hold two positions, each genuinely a full-time job. As Chief Judge of the 
Court of Appeals, I am one of seven equals, hearing appeals on a range of issues that defies human 
imagination. On any one day at Court of Appeals Hall we could be hearing argument on budget-mak-
ing authority, or education funding, under the State Constitution; a slip-and-fall on a patch of ice; a 
construction site injury under Labor Law § 240; a multiple murder case; and a teacher’s claim that his 
right to tenure under the Education Law has been violated. 

Honest, we have days like that. The very idea of a court such as ours – a second level of appeal – is 
that we will, through a relatively few cases raising novel issues of statewide significance, settle and 
declare law that has widespread application. I am proud of our Court, which is sound and efficient in 
its work, and true to its awesome responsibility. I think of my judicial role, as a Judge of the Court of 
Appeals, as Lawyer Heaven. That is as true today as it was on September 12, 1983, over 23 years ago, 
when I first took my seat on the Court of Appeals.

My Life as Chief Judge:
The Chapter on Juries
By Judith S. Kaye
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JUDITH S. KAYE is Chief Judge of the State 
of New York; Chief Judge of the Court of 
Appeals of the State of New York. This arti-
cle is based on Judge Kaye’s 2006 Burton 
Lecture, presented at the Rockefeller 
College of Public Affairs & Policy of the 
State University at Albany.

But the second box of stationery, which I acquired 
more than 13 years ago, Chief Judge of the State of New 
York, a chief executive officer role, is right up there too. 
When I saw Pride of the Yankees recently on television, for 
the 100th time, I thought I could adopt Lou Gehrig’s clos-
ing line as my own. Genuinely, I feel that I am the luckiest 
person on the face of the Earth.

Two Basic Questions
As I stepped back and thought hard about what I do, 
particularly as head of the Third Branch of government, 
it occurred to me that most often I was returning to two 
overlapping questions. First, how do we assure the deliv-
ery of justice in this modern, fast-paced, rapidly changing 
society? And second, how do we maintain the trust and 
confidence of the public so that our work and our decrees 
are respected? I could think of no better context for a dis-
cussion of both questions than the subject of juries.

The jury system is central to the delivery of justice in 
the New York State courts, where we have close to 10,000 
jury trials a year. Jury service, moreover, is the courts’ 
direct link, often our only direct link, with the millions 
of citizens called to serve as jurors – more than 650,000 
a year in New York State alone. Surely, 650,000 positive 
jury experiences would be a great means of fostering 
public confidence in the justice system. How do we best 
assure public trust and confidence when jurors come into 
our courts? Jury issues run the gamut of my responsibili-
ties; I’ve even been summoned several times to serve as a 
juror. Believe me, I know the pain of people being rejected 
during voir dire. 

The jury, of course, is the subject of innumerable Court 
of Appeals decisions, on issues such as discrimination in 
selection, juror misconduct, even how jurors are seated in 
a courtroom for voir dire. But instead of Court of Appeals 
jurisprudence, I will focus on my executive and admin-
istrative Chief Judge role. Both of the fundamental ques-
tions I’ve posed are pertinent to the subject of juries. 

The Roots of Our Jury System
The jury system came to our shores with our earliest set-
tlers. Throughout the colonies, the jury was seen as a fun-
damental right and a way for the public to restrain gov-
ernment power. As you might imagine, the colonists were 
none too pleased when the Crown dispensed with jury 
trials for anyone accused of violating the despised Stamp 
and Navigation Acts. That added to the many griev-
ances against King George III listed in the Declaration of 
Independence. So it’s no surprise that Article III of the 
United States Constitution provided for a right to trial by 
jury for all crimes except impeachment; the omission of 
that right in civil cases ultimately led to inclusion of the 
Seventh Amendment in the Bill of Rights, guaranteeing 
jury trials in certain civil cases. Every state constitution 
separately secured those rights.

The jury in many ways reflects the progress of America. 
The right to have, and to serve on, juries has been part of 
our nation’s struggle from its beginnings. Just think: criti-
cal as the jury was to the founders of a free nation, they 
limited service to white male landowners. Although the 
requirement of property ownership did not last long, it 
was not until 1880 that the Supreme Court held that jury 
service could not be restricted by race; not until 1975 that 
the Court prohibited the systematic exclusion of women 
from jury service; and not until 1986 that it banned the 
discriminatory use of peremptory challenges. 

New York’s public policy echoes our proud history. In 
the words of Judiciary Law § 500, litigants entitled to a 
jury “shall have the right to grand and petit juries select-
ed at random from a fair cross section of the community[,] 
. . . all eligible citizens shall have the opportunity to serve 
. . . and shall have an obligation to serve when summoned 
for that purpose, unless excused.” 

Reality vs. Rhetoric
Regrettably, the reality of jury service has not always 
matched the rhetoric. By the early 1990s in New York, we 
were calling the same people every two years like clock-
work, and they served on average two full weeks, even if 
not selected for a trial. One reason for this was that our stat-
utes allowed dozens of automatic exemptions and disquali-
fications from jury service, ranging from judges, doctors, 
lawyers, police officers, firefighters, and elected officials to 
embalmers, podiatrists, people who wore prosthetic devices 
and people who made them, to individuals with principal 
child-care responsibilities. Seemingly every group that 
could lobby Albany for an automatic exemption success-
fully did, and that sorely depleted our jury pools. To makes 
things worse, the court system did little follow-up on the 
rooms filled with summonses returned as undeliverable.

Given the huge demand for jurors, and the short sup-
ply, New York State used what were called Permanent 
Qualified Lists. Once qualified for jury service, a person 
remained qualified. Not a choice list to be on, especially 
given the condition of our juror facilities, which often 
were shabby and neglected. 

How was the reality measuring up to the rhetoric? I 
knew for sure that we weren’t earning points with the 
public. So in 1993, months after I became Chief Judge, 
we convened a commission of lawyers, judges and public 
members to review jury service in New York, with the 
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goal of making the New York State jury system one that 
would be valued and appreciated by jurors, judges, attor-
neys and litigants alike. In six months, with a dynamic 
trial lawyer – Colleen McMahon, now a United States 
District Judge – as chair, The Jury Project handed us a 
blueprint for comprehensive reform, which we have been 
implementing ever since.

In fact, this experience was so encouraging that again 
and again we have convened task forces and commis-
sions to help us address other vexing issues. Over the 
years, superb commissions of lawyers, judges and others 
have paved the way on virtually every one of our suc-
cessful reforms: business courts, fiduciary appointments, 
drug courts, judicial selection, matrimonial litigation, the 
legal profession and more.

A Reform Agenda
Without doubt, the centerpiece of New York jury reform 
was legislation adopting The Jury Project’s top recom-
mendation – end automatic exemptions. How shock-
ing, especially for groups that lost their exemption! 
Fortunately, the Legislature resisted pressure to restore 
exemptions, and about one million potential new jurors 
were added to the court lists. Then, the Legislature 
adopted the recommended expansion of juror source lists 
to include unemployment and public assistance rosters, 
adding yet another 500,000 potential jurors. 

These reforms sent a strong message: no person, no 
group is more privileged, or less important, when it 
comes to jury service, and no one gets excused auto-
matically from this fundamental right, and obligation, of 
citizenship. We underscored that message with assiduous 
follow-up of all summonses returned as undeliverable. 
Besides gaining a more diverse jury pool, we could now 
spread the burdens and benefits of jury duty more wide-
ly, ending the Permanent Qualified Lists, the customary 
two-week service and the every-two-years-like-clock-
work callbacks. The Legislature also increased juror pay 
and ended automatic sequestration in criminal cases.

These successes were also a powerful lesson for a 
new Chief Judge. We treasure the independence of the 
Judiciary, and rightly so. It’s essential to our democracy, 

to our system of checks and balances, that the Judiciary 
be wholly independent in its core decision-making func-
tion. But in so many other ways – most notably systemic 
reform – we are vitally connected to our partners in gov-
ernment. The jury program – still, by the way, a work in 
progress – is one of the best examples of profound sys-
tem-wide reform within the Third Branch.

Which brings me to my next subject: how best to 
manage the bounty – or, in other words, be careful what 
you wish for. Not all of the potential new jurors were as 
pleased as the Chief Judge. Thus, the court system faced 
a huge new challenge, but always the vision has been 
clear: to deliver justice for the litigants while affording 
a positive experience for jurors. This means efficient use 
of jurors’ time in their summoning, selection and service; 
and it means courteous, respectful treatment. A lawyer-
friend – the general counsel of a major media corporation 
– told me that her recent jury service ranked among the 
great experiences of her life. We need to multiply that. 
Invariably the most satisfied jurors are those who have 
actually served to verdict on a well-run trial—they are 
more likely to have a favorable impression of service and 
feel that they have made a contribution. 

Implementing the Agenda
The easier part of the challenge, without question, has 
been the internal administrative part – like employee 
training in dealing with jurors; an online system for sub-
mitting juror qualification questionnaires; more efficient 
summoning procedures, like allowing jurors to call in 
by telephone to see if they really need to show up on the 
summons date; obtaining one automatic postponement 
by telephone or on the Web; orientation of jurors through 
handbooks, as well as live and video presentations (which 
are also available at www.nyjuror.gov); decent facilities 
and quiet work space, including wireless Internet access 
and even laptop work stations in juror waiting rooms; 
clean restrooms with locks on bathroom doors, paper 
towels and liquid (instead of bar) soap (the Chief Judge 
checks out that sort of stuff – ladies’ and men’s rooms); 
and assuring prompt payment of juror fees. We have 
excellent court staff, who are always finding new ways to 
improve the jury experience.

Yes, definitely the easy part, though still – and I would 
think forever – a work in progress. The really hard part – 
changes that would give jurors tools to help improve the 
way they do their job – would involve cultural change.

The entrenched culture I have in mind includes age-
old practices of experienced lawyers and judges, such 
as settling cases only after (instead of before) the jury is 
selected; endless, unsupervised voir dire in civil cases; and 
proceedings conducted in a foreign language – legalese 
– before passive jurors, who are assumed to be taking in 
information uncritically, recalling it accurately and not 
thinking about it until they are told, at the end of the trial, 

Jury Duty Stamp 
Announced

The United States Postal Service previewed 
its 2007 Commemorative Stamp program to the 
philatelic press at a stamp collecting show in 
late August, announcing that a stamp honoring 
jury duty will be released. Linn’s Stamp News 
(September 11, 2006) reports: “The stamp is 
square and features silhouettes in various colors 
showing heads in two separate lines. Across the 
top of the stamp is a bold ‘Jury Duty’ and at the 
bottom is ‘Serve with pride.’”
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what the rules will be for evaluating all the information 
they’ve absorbed.

Two decades of solid research and experience in other 
states have shown that change is both possible and desir-
able.

Earlier, I mentioned statutory reforms that radically 
changed the face of our juries, best described as top-
down reform. New rules and statutes imposed require-
ments, and court administration made the appropriate 
adjustments. But changing how trials are conducted 
by experienced lawyers and judges cannot be accom-
plished by order of a chief executive officer, particularly 
a CEO without power to hire, fire or promote; par-
ticularly for wonderful people at the pinnacle of their 
careers, mindful of affording due process and avoid-
ing reversible error, and thus understandably more 
comfortable staying with ways that are tried-and-true. 
The sort of change I am advocating here can be accom-
plished only by the judges and lawyers themselves, 
from the ground up.

To stimulate the process of reform inside the court-
room, we convened a group of judges from around the 
state willing to try out some of the well-researched and 
best-known modern aids to juror comprehension, and we 
very carefully documented their experience by surveying 
lawyers and jurors who participated in using these aids. 
Perhaps the most telling finding was that, where jurors 
reported that the trials were “very complex,” judges 
and lawyers reported that those same trials were not 
“complex.” Doesn’t that speak volumes? What lawyers 
and judges understand easily does not necessarily get 
through clearly to the jurors.

At the conclusion of its study, the group issued an 
overwhelmingly positive report, endorsing such “innova-
tions” as opening statements that give jurors some idea of 
the nature of the case before voir dire; allowing juror note-
taking to facilitate better recall of the evidence; permit-
ting jurors to submit written questions to the judge, who 
would then determine whether they should be asked of 
witnesses; and providing jurors with a copy of the judge’s 
final instructions to take into deliberations. This was fol-
lowed by publication of a “Practical Guide” describing 
these practices, which we have distributed to all judges.

Will this succeed in changing the picture? Only time 
will tell. 

Public Trust and Confidence
I turn next, and finally, to what may be the most difficult 
issue of all, how to assure the trust and confidence of the 
public – jurors and nonjurors – in the work of the courts, 
particularly given an abysmal lack of civic education and 
a flood of negative news. A major part of the answer to 
my question, perhaps a complete answer, is what I have 
just been describing: improving in every possible way the 
jury experience for those called to serve, and generally 
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doing a first-rate job. Still, we need to do more. The public 
should know more about us, and should think well of us.

In the words of the great French statesman and observ-
er of American life, Alexis de Tocqueville, “The jury may 
be regarded as a . . . public school ever open, in which 
every juror learns his [or her] rights.” I have no doubt 
that de Tocqueville’s observation remains true today, and 
that serving on a case to verdict is not only an educational 
experience but also a satisfying one for a juror. 

Sadly, only 18% of those summoned to jury service 
will actually get selected for a trial. For the other 82%, we 
depend on courtesy, efficiency and outreach efforts, such 
as our orientation video, the availability in every juror 
assembly room of copies of informational periodicals, and 
Juror Appreciation Week events in courthouses through-
out the state. We have also just completed a booklet about 
juries for teachers and students, Democracy in Action, 
designed to be shared with family, neighbors and friends.

But how do we address the fact that New Yorkers for 
the most part are unaware of the role of the courts in their 
daily lives? That is a challenge I put to the Bar: help us 
build a citizenry that is better informed about all three 
branches of government, but especially about the courts, 
which of necessity – and, I must admit, habit – remain 
somewhat remote and detached. One of our newest 

initiatives, announced in the 2006 State of the Judiciary, 
will be a Center for the Courts and the Community, a 
nonprofit public-private partnership now in formation, to 
focus on fortifying educational alliances with schoolchil-
dren and adults, and on establishing programs to inform 
and facilitate the work of the media in reporting on the 
courts. I’d appreciate your ideas, in whatever form you 
see fit, for furthering the success of this new effort.

Conclusion
And there, in brief capsule, is the jury chapter in my life as 
Chief Judge of the State of New York. A dozen other chap-
ters – such as children in the courts, domestic violence, 
drug courts, matrimonial issues, fiduciary appointments, 
commercial courts – have the same questions at their core: 
are we meeting today’s needs, and how are we perceived 
by the public? Sometimes the answers lie in legislation, 
sometimes in court rules, sometimes in task forces and 
commissions, sometimes in small groups seeding reform, 
always in vital partnerships with our great Judiciary and 
court staff, with the Bar and with others. When the moun-
tain moves, even a millimeter – as it clearly has in the New 
York State jury system – it’s absolutely exhilarating.

That’s one of the reasons why, as Chief Judge, I believe 
I am the luckiest person on the face of the Earth. ■
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The Latest in Juries
What’s Happening Around the Country That’s of Interest 
to New York Lawyers and Judges?
By Elissa Krauss

The American Bar Association’s Principles for Juries 
and Jury Trials, approved by the ABA House 
of Delegates in 2005, highlight the latest in jury 

research and practice. The 19 jury principles cover every-
thing from assembling a jury to post-verdict activity.1 
They provide a roadmap for “best practices” in conduct-
ing modern jury trials in light of existing legal and practi-
cal constraints. 

The ABA Principles begin by emphasizing the impor-
tance of protecting the right to trial by jury. They then 
highlight operational enhancements aimed at assuring 
jury pool representativeness and facilitating citizens’ 
participation through practices such as eliminating auto-
matic exemptions and shortening the term of service. 
This article will focus on those Principles concerned with 
enhancing jurors’ understanding of evidence and law, 
beginning with three highly controversial Principles and 
proceeding to three that remain controversial in New 
York but are widely accepted elsewhere.

Three prominent jury researchers, including two who 
participated in the American Jury Project, have provided 
comments on the results of their own research or experi-
ence in these areas. 

Widely Controversial Principles 
The three widely controversial ABA Principles concern 
jury size, unanimous verdicts, and whether to permit 

jurors in civil cases to discuss the evidence during trial.2 
Juries of fewer than 12 members and non-unanimous 
verdicts were endorsed by the Supreme Court in the 
1970s.3 Thus, a whole generation of civil trial attorneys in 
most jurisdictions, including New York, has known only 
juries of fewer than 12 and non-unanimous verdicts. The 
commentary to the Principles points to extensive research 
suggesting that larger juries and unanimous verdicts are 
more reliable and more accurate.4

No recommendation is being made here that the New 
York Legislature amend the statutes concerning civil jury 
size and verdict votes. Nevertheless, experience else-
where provides food for thought. In the federal courts, 
unanimity has always been required, and juries of 12 
are explicitly permitted by Rule 48 of the Federal Rule 
of Civil Procedure. Professor Stephan Landsman, the 
American Jury Project’s Reporter, interviewed 10 Seventh 
Circuit District Court judges who tried cases with larger 
juries as part of the Seventh Circuit’s evaluation research 
on seven of the ABA Principles.5 He reports on the variety 
of reasons most of the judges preferred larger juries in his 
commentary (see page 21). 

The Executive Summary of the Seventh Circuit 
research reports that 85% of attorneys who participated 
in the study preferred juries of larger than six, and 92% 
of those in trials in which juries of 10 or 11 were seated 
felt that the “right number” of jurors were used.6 In light 
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of the Seventh Circuit’s experience, New York civil prac-
titioners may, by consent of the parties, use the flexibility 
available to them to occasionally opt for larger juries or 
unanimous verdicts. 

Even more controversial (and not tested in the Seventh 
Circuit’s Project) is the suggestion that civil juries may dis-
cuss evidence among themselves before deliberations.7 
The recommendation is drawn from Arizona’s Rule of 
Civil Procedure 39(f), which permits judges to instruct 
jurors in civil cases that they may discuss the evidence 
among themselves when they are all together in the jury 
room during the trial. There is no suggestion that New 
York depart from the long tradition of prohibiting jurors 
from discussing a case before deliberations. However, 
there is much to be learned from the Arizona jurors’ expe-
rience in discussing evidence before deliberations. 

Arizona’s adoption of the jury discussion rule led to 
the first-ever systematic taping of jurors’ pre-deliberation 
and deliberation discussions in 50 trials.8 These tapes 
are a treasure trove of insight into jurors’ concerns and 

thought processes, providing evidence that contradicts 
many long-held assumptions. For example, despite 
instructions to the contrary, many jurors discuss “for-
bidden” topics such as insurance and attorney fees, 
but the influence of these discussions tends either to 
be minimal or different from that assumed by practi-
tioners.9

Talk about insurance occurred in 85% of the cases 
studied.10 In only two cases was there explicit evidence 
that talk of insurance influenced verdicts.11 Of interest 
to litigators is the finding that jurors’ discussion about 
insurance most often focused on the plaintiff’s insurance 
coverage rather than the defendant’s coverage. Attorney 
fees were mentioned by at least one member of the jury 
in 83% of the cases, despite the fact that they are never 
mentioned in instructions or testimony.12 In only four 
cases did jurors’ concern about attorney fees appear to 
affect the jury’s award.13

Thus, simply forbidding jurors from discussing a 
widely known topic is no guarantee that the topic 
will not be discussed. There is no reason to think that 
Arizona jurors are different from New York jurors in 
this regard. Counsel and judges are well advised to bear 
in mind that during deliberations jurors often discuss 
and make assumptions about the role of insurance and 
attorney fees. 

The Arizona jurors’ discussions provide insight into 
another area of concern to attorneys and judges: how 
jurors who submit written questions for witnesses react 
when their questions are not asked. Professor Shari 
Diamond and her colleagues at Northwestern studied 
the tapes of jurors’ discussions both before and during 
deliberations to discern reactions to unanswered ques-
tions.14 The researchers found that when a question was 
disallowed “the most common reaction from jurors was 
no reaction at all, either during the trial itself or during 
deliberations.”15

Thus, while allowing jurors to discuss the case during 
trial is not recommended, the Arizona experience pro-
vides New Yorkers with otherwise unavailable insights 
about jurors’ behavior and reactions.

Two Principles That Are Controversial in New York: 
Juror Note-Taking and Questions of Witnesses
Juror note-taking and submission of written questions 
for witnesses remain controversial in New York practice. 

The ABA Principles recommend these practices as part 
of Principle 13: “The court and parties should vigorously 
promote juror understanding of the facts and the law.” 

Principle 13 recommends that all jurors be permitted 
to take notes and be provided with writing materials, 
and that jurors in civil cases “ordinarily” be permitted to 
submit written questions for witnesses.

Note-taking has become routine in many jurisdictions. 
It is so widespread in the federal courts that when the 
Seventh Circuit decided to test seven concepts from the 
ABA Principles note-taking was not among them.16 The 
New York Court of Appeals held nearly a decade ago 
that it is within the discretion of the trial court to permit 
jurors to take notes.17 The Court cited leading research to 
support its conclusion.18

More recently, researchers have found that note-taking 
in combination with substantive preliminary instructions 
enhances jurors’ comprehension and performance. Of 
particular interest is the finding that for many people the 
act of taking notes rather than the notes themselves is 
what helps them recall the evidence.19

Ninety-one trials in New York’s Jury Trial Project20 
included note-taking. In the Project, roughly 60% of 
jurors took notes when permitted to do so. Jurors said 
they find note-taking helpful in understanding evidence 
and law as well as in reaching a decision.21 Not surpris-

There is much to be learned from the Arizona jurors’ experience
in discussing evidence before deliberations.
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ingly, jurors with a college education are more likely than 
others to take notes because they are trained to use note-
taking as a memory aid.22 

Despite all the evidence contradicting judges’ and 
attorneys’ fears about note-taking, New York judges hesi-
tate to allow the practice. The National Center for State 
Courts National Program to Increase Citizen Participation, 
a nationwide study reviewing actual trial implementation 
of jury innovations, found that New York lags behind its 
neighbors and the nation as a whole in allowing note-
taking or providing note-taking materials. The results 
comparing New York to its neighbors (Connecticut and 
New Jersey) and to the nation as a whole are discussed in 
a commentary by Paula Hannaford-Agor, Director of the 
National Center for State Courts Center for Jury Studies, 
and Chris Connelly (see page 19).

Jurors’ written questions for witnesses are more prob-
lematic. Though many New York civil trial judges routine-
ly allow jurors to submit written questions for witnesses, 
the practice is by no means universal. Some civil trial 
judges have permitted jurors to submit written questions 
for some time, including Judge Leonard Austin, Judge 
Alice Schlesinger, Judge John P. Lane, Judge Stanley Sklar, 
and Judge Dana Winslow. Judge Rosalyn Richter and 
Judge Donna Siwek, as a result of their experience with 
the Jury Trial Project, began allowing jurors to submit 
questions. 

Juror questions in criminal trials remain controversial 
in New York and elsewhere. The drafters of the ABA 
Principles implicitly acknowledged this by recommend-
ing that civil juries “ordinarily” be permitted to submit 
written questions and that the procedure “be considered” 
in criminal trials.

In New York State, the First Department has long 
held that in criminal trials it is within the trial court’s 
discretion to allow written questions from jurors.23 This 
holding is consistent with those of every federal cir-
cuit that has considered the issue and the court rules 
or high court holdings in at least 31 states.24 In light of 
the First Department’s position, Judge Michael McKeon 
and Judge Felix Catena permitted jurors to submit writ-
ten questions in criminal trials as part of the Jury Trial 
Project’s research. Judge Anthony Ferrara of New York 
City Criminal Court has begun doing so as a result of the 
Project’s recommendations. 

Professor Diamond found that the Seventh Circuit’s 
recent Jury Project provided new insights into the role the 
judge plays in jurors’ submission of questions. For this 
study, jurors were permitted to submit written questions 
in 27 trials. 

Federal judges were more likely than the New York 
State judges to reject the questions. In the Seventh Circuit 
project only 69% of the jurors’ questions were asked, 
while New York judges permitted 90% of the questions 
submitted.25 Only four objected-to questions were asked. 
Among the Seventh Circuit jurors, 62% reported submit-
ting questions; a similar percentage of New York jurors 
submitted questions in the New York Jury Trial Project. 
Notably, in six of the Seventh Circuit trials, no questions 
at all were submitted. Professor Diamond looked closely 
at what might have distinguished those six trials. She dis-
cusses her finding that the judge’s own instructions may 
have played a crucial role in whether jurors submitted 
questions in her commentary on page 23. 

Sensitive to the key role judges play in both allowing 
and limiting jurors’ questions, Jury Trial Project judges 
devoted considerable attention to drafting suggested 
instructions for judges interested in permitting ques-
tions. Ultimately, two recommended instructions were 
developed and included in the Unified Court System’s 
pamphlet summarizing key Jury Trial Project recommen-
dations.26 Each suggested instruction cautions jurors that 
for the most part questions are to be asked by attorneys, 
not jurors, and that jurors should limit their questions to 
clarification of statements made by witnesses. 

The National Program to Increase Citizen Participation 
survey found that while the practice of permitting jurors 
to submit questions is increasing, it has been generally 
slow to catch on. Moreover, New York lags behind the 
national average in permitting jurors to submit written 
questions. In New Jersey, where a court rule authorizes 
juror questions in civil cases, such questions were permit-
ted in 55% of reported trials.27 By contrast, in Connecticut, 
which also has court rules authorizing juror questions, 
only 1% of reported trials included juror questions.28

Substantive Preliminary Jury Instructions
ABA Principle 6(C)(1) recommends that preliminary 
instructions include elements of the charges or claims. 
Judges and attorneys in the 35 New York Jury Trial 
Project trials where substantive preliminary instructions 
were given generally agreed that such instructions had a 
positive impact on fairness, were helpful to jurors’ under-
standing, and aided trial preparation. Nevertheless, the 
procedure remains controversial in New York State. 

On the criminal side, the Second Department just 
recently reversed its earlier holding that it was a mode of 
proceedings error to review the elements of the charges at 
the outset of the trial. In People v. Harper, the court looked 

CONTINUED ON PAGE 20

Juror questions in criminal 
trials remain controversial in 

New York and elsewhere.
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The “State-of-the-States” Survey 
The National Center for State Courts (NCSC) National 
Program to Increase Citizen Participation Through Jury 
Innovations is surveying judges, attorneys, and court 
administrators across the country to document policies and 
practices related to jury trials.1

As of May 19, 2006, NCSC received completed question-
naires from 9,139 judges and lawyers, describing 8,066 
state court trials in the 50 states and the District of 
Columbia. Criminal and civil jury trials each comprise 50% 
of the dataset.2 We received 171 reports of jury trials in 
New York State: 97 replies from state trial judges, 72 from 
attorneys, and the remainder from other practitioners. In 
addition, 22 of the 708 federal court jury trials reported on 
were conducted in New York State. 

In all, the dataset reflects nearly 10% of the jury trials 
that take place annually in state and federal courts. Reports 
by state trial court judges account for nearly one-third of all 
general jurisdiction court judges in the nation.

Trial Practices
The judge and lawyer questionnaires asked about the vari-
ous techniques used in the respondent’s most recent trial. 
Table 1 provides an overview of the New York responses on 
several of these techniques compared to responses from 
Connecticut, New Jersey, and other state courts. 

As a baseline, the survey asked about the evidentiary 
and legal complexity of each trial. Overall, New York State 
trials were comparable to those of other states in terms of 
trial complexity. Twenty-two (13%) of the New York State 
trials were rated as very complex by at least one measure 
of complexity and 6% on both measures. Nationally, 18% 
of trials were rated very complex on at least one measure 
of complexity and 6% on both measures. 

Juror Notebooks
Trials that are highly complex (rating a 6 or higher on a 
7-point scale) are trials in which juror notebooks can be 
extremely helpful to jurors.3 Yet, juror notebooks were less 
popular in New York than in other state courts. Jurors were 

given a notebook in only one of the 22 New York trials 
reported to be particularly complex. In other states, jurors 
were given trial notebooks in 12% of the 499 trials that 
were rated particularly complex. 

Note-Taking
Permitting jurors to take notes during trial has caught on 
less quickly in New York than in other jurisdictions. Juror 
note-taking was permitted in 26% of reported New York 
trials, compared to 74% in other state courts. Note-taking 
materials were provided to jurors in only 19% of New York 
trials, as compared to 70% of those in other state courts. 

Juror Questions of Witnesses 
The practice of permitting juror questions varies substan-
tially across the country. Nationally, jurors were allowed 
to ask questions in 14% of criminal trials and 18% of civil 
trials (16% overall). In New York State courts, the rate of 
permitting juror questions was much lower: 1% and 5% in 
criminal and civil trials, respectively. The three states that 
mandate juror questions in civil and criminal trials, Arizona, 
Colorado, and Indiana, had the highest rates of permitting 
juror questions (94%, 63% and 90%, respectively). Seven 
states (Delaware, Iowa, Louisiana, Mississippi, Nebraska, 
and North and South Carolina) reported no instances of 
juror questions in their trials; two of these (Mississippi 

and Nebraska) prohibit juror 
questions. 

Jury Instructions
There is considerable varia-
tion across the country in 
the timing and form of jury 
instructions. For example, 
in 47% of state court trials 
respondents reported that 
jury instructions were given 
before closing arguments, 
compared to just 6% in New 
York State. Fourteen states 
(including New York) over-
whelmingly favored jury 

instructions after closing arguments, although only three 
routinely kept written instructions from jurors. Jurors were 
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Table 1: Trial Innovations 

New York 
Courts 

New 
Jersey 
Courts 

Connecticut 
Courts 

Other 
State

Courts 

Jurors permitted to take notes 26% 28% 51% 74% 
Jurors given paper for notetaking 19% 31% 47% 70% 
Jurors given a notebook 1% 0% 2% 7%
Juror questions permitted 4% 33% 1% 16% 
    Civil trials 5% 55% 1% 18% 
    Criminal trials 1% 0% 0% 14% 
Jurors given final instructions before closing arguments 6% 2% 2% 47% 
Jurors receive at least one copy of written instructions 6% 27% 31% 77%

All jurors receive copy of written instructions 4% 16% 15% 38%

CONTINUED ON PAGE 21
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at the ABA Principles and also at the Jury Trial Project 
research to conclude that the decision whether to prelimi-
narily instruct the jury on the elements of crimes charged 
is within the trial court’s discretion.29 The Seventh Circuit 
Jury Project found that judges who used substantive 
preliminary instructions overwhelmingly thought they 
improved the fairness of the trial (82%) and jurors’ 
understanding (91%). As in the New York research, 
attorneys were less comfortable than judges with the 
concept. Nevertheless, 72% of attorneys thought prelimi-

nary instruction improved jurors’ understanding of the 
case. Jurors who heard preliminary instructions gener-
ally found them helpful and 73% of those who were not 
given such instructions wished they had.30 Moreover, 
examination of the use of multiple innovative practices 
in a research setting found that the combination of note-
taking and preliminary substantive instructions is more 
effective in enhancing juror comprehension than either 
one alone.31

Providing Written Copy of Instructions to 
Deliberating Jurors 
Principle 14 declares that jurors should routinely be sup-
plied with a written copy or copies of the judge’s charge 
to the jury. Here again, research has shown that written 
instructions help jurors resolve disputes, reduce juror 
confusion, and reduce the number of questions during 
deliberations.32 In New York civil trials, judges may exer-
cise their discretion to provide jurors with written copy of 
the charge.33 In criminal trials, however, the parties must 
consent before a jury may be given instructions in writ-
ing.34 The Fourth Department has held that consent is not 
required where the judge chooses to project the charge 
onto a screen or the wall so that jurors may read along 
while the judge reads the charge.35

As with the other ABA recommendations that remain 
controversial in New York State, the National Center 
for State Courts’ National Program to Increase Citizen 
Participation found that New York lags behind the nation 
as a whole, as do New York’s two neighbors, in permit-
ting written instructions. 

One concept in the ABA Principles that is not contro-
versial is the idea that it is best for jury instructions to be 
given in language that jurors can understand.36 Extensive 
research in the 1970s and 1980s found that 50% or more 
of jurors who had completed service and deliberated did 

not understand key instructions.37 But improving com-
prehension is no easy task. Balancing juror comprehen-
sion against the rigors of appellate review is extremely 
difficult.38

Conclusion
The goal of providing jurors with tools that enhance 
comprehension has been met with open arms in some 
quarters and resistance in others. The ABA has defined 
best practices for achieving this goal in its comprehensive 
Principles for Juries and Jury Trials. The in-court experi-

ence in New York State, combined with data obtained 
from federal and state courts across the country, should 
be persuasive to judges that improvements can be made 
in jury trials without sacrificing fairness. ■

1. See <www.abanet.org/juryprojectstandards/principles.pdf>. Unfor-
tunately, the extensive Commentary to the Principles is not currently available 
online.

2. Principle 3: Juries should have 12 Members. Principle 4: Juries should be 
unanimous.

3. Williams v. Fla., 399 U.S. 78 (1970) (jury of less than 12 in criminal trials); 
Colgrove v. Battin, 413 U.S. 149 (1973) (jury of less than 12 in federal civil trials); 
see Apocada v. Or., 406 U.S. 404 (1972); Johnson v. La., 406 U.S. 356 (1972) (non-
unanimous verdicts).

4. E.g., Dennis J. Devine, Jury Decision Making: 45 Years of Empirical Research 
on Deliberating Groups, 7 Psychol. Pub. Pol’y & L. 662 (2001).

5. TrialGraphix, 7th Circuit American Jury Project: Executive Summary (May, 
2006).

6. Id. at 3.

7. Principle 13: The courts should vigorously promote juror understanding of 
the facts and the law. Subpart F suggests that civil juries “may be instructed” 
that they may discuss evidence among themselves prior to deliberations.

8. Diamond & Vidmar, Juror Discussion During Civil Trials: A Study of Arizona’s 
Rule 39(f) Innovation (2002). Available at <http://www.law.northwest ern.edu/
Diamond/papers/arizona_civil_discussions.pdf>. 

9. Diamond & Vidmar, Jury Room Ruminations on Forbidden Topics, 87 Va. L. 
Rev. 1857 (2001).

10. Id. at 1875.

11. Id. at 1893.

12. Id. at 1900.

13. Id. at 1903.

14. Diamond, et al., Jurors’ Unanswered Questions, 41 Ct. Rev. 20 (Spring 2004).

15. Id. at 25.

16. Note-taking is permitted in every state (except Pennsylvania where it is 
prohibited in criminal cases) and has been held to be discretionary by every 
Federal Circuit Court. These cases are listed at the Web site of the American 
Judicature Society: <http://www.ajs.org/jc/juries/jc_improvements_
notetaking.asp>. Last visited July 14, 2006.
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Extensive research in the 1970s and 1980s found that 50%
or more of jurors who had completed service and deliberation

did not understand key instructions.
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In the fall of 2005, the Seventh Circuit Bar Association, 
in cooperation with the judges of the Seventh Circuit Court 
of Appeals and federal district judges from throughout 
the Circuit, agreed to undertake an eight-month program 
to test several of the innovative jury practices specified in 
the American Bar Association’s Principles for Juries and 
Jury Trials.

Among the principles designated for testing was the 
use of 12-person juries in civil cases. Notwithstanding con-
trary Supreme Court precedent,1 ABA Principle 3 declares: 
“Juries should have 12 members.” The commentary to 
Principle 3 highlights experimental data demonstrating 
that the superiority of 12, both in terms of diversity and 
predictability of decision making, is overwhelming.2

As part of the Circuit Bar’s program, I interviewed 10 
judges who had conducted approximately 20 civil jury 
trials with either 11 or 12 jurors.3 The interviews provide 
strong support for a return to juries of 12. 

All the judges I interviewed recognized the potential 
for 12-person juries to enhance diversity. One judge kept 
careful records and noted that his juries of 12 had 27% 
minority membership while on panels of six the figure 
was 17%. Others noted, anecdotally, an increase in the 
number of African American and women jurors in the 
larger juries. However, diversity meant more than race 
and gender to these federal district judges. They noted an 
increase in geographical diversity, an enhanced range of 
life experience, and greater acquaintance with those who 
were foreign-born (especially important in several cases 
involving immigrant witnesses). 

In the end, eight of our 10 judges recognized the par-
ticular importance of diversity and six concluded that this 
issue tipped the scale, leading them to favor larger juries 
in civil cases.

The judges also noted the advantage in numbers of a 
12-person jury. For one judge this meant a reduced risk 
that one or two jurors would dominate. For another it 

forestalled “overrepresentation” of a single point of view. 
A third saw a panel of 12 as enhancing the dignity and 
importance of the civil trial process – raising its status to 
that of the criminal trial. 

None of the judges I interviewed favored six-person 
juries. All thought them too small and, for one reason or 
another, too risky. Relying on the permissive federal rule, 
all considered eight jurors the minimum appropriate.4

Larger juries posed few logistical problems. Voir dire 
was found to be slightly longer (perhaps by an hour). 
Deliberations of these juries of 10 or 11 took no longer 
than deliberation of juries of eight, typical for federal 
court. There was one hung jury, but the parties in that 
case elected to accept its 9-3 vote as determinative. None 
of the attorneys involved objected to the larger jury size.

This group of judges generally agreed that bigger is 
better. They were not treating 12 as a magic number. 
Instead, modern concerns about diversity and quality 
of deliberations led them to appreciate the traditional 
wisdom that had led to reliance on larger juries. Their 
reaction to their experience is, perhaps, a signpost to the 
future – one informed by the wisdom of history and find-
ings of social science. ■

1. See Williams v. Fla., 399 U.S. 78 (1970).

2. See Dennis J. Devine et al., Jury Decision Making: 45 Years of Empirical 
Research on Deliberating Groups, 7 Psychol. Pub. Pol’y & L. 622 (2001); Michael 
J. Saks, The Smaller the Jury the Greater the Unpredictability, 79 Judicature 263 
(1996).

3.  Variation occurred because jurors were excused in several cases due to illness 
or for other reasons.

4.  Fed. R. Civ. Proc. 48.

An Experiment in Larger Juries in Civil Trials
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given at least one copy of instructions in 61% of jury trials 
nationally compared to only 5% of trials in New York. This 
also varied considerably from state to state. 

Conclusions
New York State is a national leader in jury improvement 
efforts related to the summoning, qualification, and treat-
ment of jurors. Under Judge Kaye’s leadership, New York 
spearheaded the use of multiple source lists, eliminated 
occupational exemptions, raised the juror fee to $40 per 
day, and reduced the term of service. New York has been 
less active in providing jurors with decision-making tools 
during trial. New York’s Jury Trial Project has demonstrated 
that techniques such as juror note-taking, juror questions, 

and written jury instructions work as well in New York State 
as in other state courts. Bearing these positive experiences 
in mind, we hope New York State will soon join the main-
stream in courtroom jury improvements. ■

1. All of the analyses are based on judge/attorney surveys.

2. Capital felony, non-capital felony, and misdemeanor trials comprise 3%, 36%, 
and 12% of the surveys, respectively.

3. The content of juror notebooks can vary depending on the nature of the case, 
but they often contain a brief summary of the claims and defenses, preliminary 
instructions, copies of trial exhibits or an index of exhibits, a glossary of unfamiliar 
terminology, and lists of the names of expert witnesses and brief summaries of 
their backgrounds.
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17. People v. Hues, 92 N.Y.2d 413 (1998). A New York trial court rule authorizes 
judges in both civil and criminal matters to decide for each case whether to 
allow jurors to take notes. 22 N.Y.C.R.R. § 220.10. New York criminal jury 
instructions include a standard jury instruction on note-taking. CJI 2d [NY] 
Note taking (Revised Oct. 25, 2001). The instruction is available at <http://
www.nycourts.gov/cji/1-General/cjigc.html>. Last visited July 14, 2006. It is 
reprinted in the pamphlet, Jury Trial Innovations in New York State: A Practical 
Guide for Trial Judges. Available from the Office of Court Research (212) 428-2990 
and online at <www.nyjuryinnovations.org>. Can also be requested by e-mail-
ing the author at: ekrauss@courts.state.ny.us.

18. Penrod & Heuer, Tweaking Commonsense: Assessing Aids to Jury Decision 
Making, 3 Psychol. Pub. Pol’y & L. 259, 263 (1997).

19. Id. at 263.

20. Unified Court System, “Final Report of the Committees of the Jury Trial 
Project” (2005), available at <www.nyjuryinnovations.org/materials/Final_
Report_of_the_Committees_of-the_Jury_Trial_Project.pdf>.

21. Id. See also Elissa Krauss, Jury Trial Innovations in New York State, N.Y. St. B.J. 
(May 2005), p. 22.

22. Id. at 74.

23. People v. Knapper, 230 A.D. 497, 245 N.Y.S. 245 (1st Dep’t 1930). Most 
recently affirmed in People v. Miller, 8 A.D.3d 176, 778 N.Y.S.2d 12 (1st Dep’t 
2004).

24. These decisions are available at the American Judicature Society Web site 
<http://www.ajs.org/jc/juries/jc_improvements_juror_questions.asp>. Last 
visited July 14, 2006.

25. Of 347 questions submitted in 19 trials only 41 were objected to and 37 of 
those were not asked. Jury Trial Innovations, supra note 17, at 5. 

26. One suggested instruction was drafted by Hon. Stanley Sklar. The other 
was drafted by Hon. William Donnino. See Jury Trial Innovations, supra note 17, 
at 12.

27. NJ Rules of General Application, 1:8-8c. Earlier this year, jurors in the high-
profile Vioxx trial in New Jersey were permitted to submit questions and at 

least 23 were addressed to witnesses. Lisa Brennan, When Jurors Run the Show, 
NJLJ, Apr. 4, 2006. Available at law.com. 

28. People v. Harper, 818 N.Y.S.2d 113, 2006 WL 1543932 (2d Dep’t 2006), rev’g 
People v. Mollica, 267 A.D.2d 479, 700 N.Y.S.2d 759 (2d Dep’t 1999). 

29. Id.

30. TrialGraphix, supra note 5, at 5. Jurors’ average helpfulness rating on a 7-
point scale was 5.8.

31. ForsterLee & Horowitz, The Effects of Jury-aid Innovations on Juror Performance 
in Complex Civil Trials, 86 Judicature 184, 188 (2003).

32. Heuer & Penrod, Instructing Jurors: A Field Experiment with Written and 
Preliminary Instructions, 13 L. & Hum. Behav. 4009 (1989).

33. 22 N.Y.C.R.R. § 220.11.

34. People v. Owens, 69 N.Y.2d 585, 516 N.Y.S.2d 619 (1987); see People v. Johnson, 
81 N.Y.2d 980, 599 N.Y.S.2d 525 (1993).

35. People v. Williams, 8 A.D.3d 963, 778 N.Y.S.2d 244 (4th Dep’t 2004).

36. This concept is incorporated into the ABA’s Principle concerning substan-
tive preliminary instructions (6(C)(1)) as well as in Principle 14 which declares: 
“The court should instruct the jury in plain and understandable language 
regarding the applicable law.”

37. Simon & Mahan, Quantifying Burdens of Proof: A View from the Bench, 
the Jury and the Classroom, 5 L. & Soc’y Rev. 319 (1971); Strawn & Buchanan, 
Juror Confusion: A Threat to Justice, 59 Judicature 478, 481 (1976); Charrow & 
Charrow, Making Legal Language Understandable: A Psycholinguistic Study of 
Jury Instructions, 79 Colum. L. Rev. 1306 (1979); Severance, Greene & Loftus, 
Toward Criminal Jury Instructions That Jurors Can Understand, 75 J. Crim. L. & 
Criminology 198 (1984); Kramer & Koenig, Do Jurors Understand Criminal Jury 
Instructions? Analyzing the Results of the Michigan Juror Comprehension Project, 23 
U. Mich. J. L. Reform 401 (1990); Reifman, et al., Real Jurors’ Understanding of the 
Law in Real Cases, 16 L. & Hum. Behav. 539 (1992).

38. See Peter M. Tiersma, Reforming the Language of Jury Instructions, 22 
Hofstra L. Rev. 37 (1993), and Communicating with Juries: How to Draft More 
Understandable Instructions, National Center for State Courts (2006) (orginally 
published in 10 Scribes J. Legal Writing 2005–2006).
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Juror Questions at Trial 
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The practice of allowing juror questions during trial, 
although familiar at common law,1 fell into disuse over 
time and has only recently been revived. While the prac-
tice remains controversial, experience with pilot programs 
permitting jurors to submit questions during trial is pro-
ducing “converts” among judges and attorneys who par-
ticipate in these trials.

One recent convert is Judge James Holderman, co-
chair of the Seventh Circuit Bar Association’s American 
Jury Project, which tested seven ABA Principles between 
October 2005 and May 2006. Judge Holderman’s initial 
skepticism about juror questions disappeared after he 
found through experience that the procedure worked 
smoothly, the questions were generally relevant and pro-
vided beneficial insights to the attorneys, and, the jurors 
appreciated the opportunity to submit questions. Other 
Seventh Circuit judges and attorneys reached the same 
conclusions. 

In the Seventh Circuit Project, 14 judges permitted 
jurors to submit questions in 27 cases. Jurors submitted 
questions in 20 of the 27 cases. There were no notable dif-
ferences in length of trial or complexity of evidence and 
law between the group of seven cases in which the jurors 
did not submit questions and the 20 in which they did. The 
question arises: what influenced whether jurors submitted 
questions in a particular case? 

I interviewed all of the judges who permitted ques-
tions and asked them to describe how they went about it. 
In some respects, all of their instructions were similar. All 
specified that questions were to be submitted in writing, 
that the judge would discuss the questions with the attor-
neys, and that legal rules might prevent the judge from 
permitting some questions. In other ways, the instruc-
tions differed. Some judges described juror questions as 
an “opportunity”; others specifically told the jurors that 
their questions should be aimed at clarifying a witness’s 
testimony. Some told jurors to write down their questions 
and give them to the bailiff, without indicating when that 
would occur; others told the jurors that questions would 
be collected after each witness finished testifying. Some 
provided special forms for questions; others did not. With 
the small sample of cases and the variety of combina-
tions of procedures used, we could not assess how these 
variations affected the number of questions that jurors 
submitted. But one difference turned out to be crucial in 
affecting whether any questions were submitted at all. 

The principal difference between the group of trials in 
which jurors submitted questions and the group in which 
no questions were submitted was whether or not the 
judge mentioned the possibility of juror questions again 
after the initial introduction. In the 20 trials in which 

jurors submitted questions, 10 of the 11 judges asked the 
jury after each witness if there were any questions; the 
11th asked only after the first witness and received ques-
tions only for that witness. But the three judges who pre-
sided in the seven remaining trials in which no questions 
were submitted mentioned juror questions only in their 
initial introduction before testimony began and never 
again mentioned the possibility of juror questions. 

It turned out that when the judges only mentioned 
juror questions in their introductory remarks, many jurors 
simply did not realize that questions were an option when 
the time for questions came. On their post-trial question-
naires, only a little more than a third (38%) of the jurors in 
these cases reported that they were permitted to submit 
questions. By contrast, among jurors who sat on trials in 
which the judge mentioned the possibility of submitting 
questions during the trial, 99% understood that questions 
were an option. Thus, when judges mentioned that jurors 
would be permitted to ask questions only at the outset of 
the trial, at the same time that they gave the jurors other 
important and sometimes complex information and the 
judges never reinforced that message during the trial, 
most jurors did not recall the embedded instruction on 
juror questions. 

The Seventh Circuit test of juror questions demonstrat-
ed an important lesson about realistic implementation of 
innovations. The results show that judges who are interest-
ed in offering jurors a real opportunity to submit questions 
must make sure that jurors know they can do it by giving 
the jurors a reasonable opportunity to actually submit the 
questions they have. A single mention of the procedure at 
the outset of a trial is apparently not sufficient.

The success of the efforts of the various Jury 
Commissions, Projects, Courts, and Bar Associations to 
optimize jury trials depends on what happens in the 
trenches. The courtroom can be a daunting environment, 
and jurors depend on the judge for guidance. It is thus 
up to the court to assure that “innovation on the books” 
becomes “innovation in fact.” ■

1.  United States v. Bush, 47 F.3d 511, 515 (2d Cir. 1995).
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Jury Voir Dire 
in Criminal 
Cases
By Phylis Skloot Bamberger

Voir dire questioning is a process for eliciting, 
within legally mandated boundaries, information 
relevant to prospective jurors’ qualifications for 

service. New York law allows lawyers to question each 
prospective juror about his or her qualifications for ser-
vice on a particular trial. It is, after all, the well-prepared 
lawyer who best knows the issues in a case and who is 
able to fashion an inquiry that is most likely to reveal a 
potential juror’s bias or inability to meet the obligations 
of judging the evidence and applying the law. 

The importance of the voir dire in criminal trials has 
turned it into a virtual battleground between judge and 
lawyer. If counsel asks questions that are repetitive, 
improper in form, or that encourage the prospective 
juror to form an opinion in the case, counsel will provoke 
adverse rulings from the judge. A tug of war develops, 
which breeds distrust, so that the judge may preclude 
even proper questions. The trial is likely, but unnecessar-
ily, off on the wrong foot. This unfortunate state of affairs 
can be resolved, however, by re-examining the purpose 
of voir dire. 

The Purpose of Voir Dire
The New York State Court of Appeals and the United 
States Supreme Court both have made clear that the voir 
dire is essential to the selection of a fair and impartial jury. 
The voir dire discloses prospective jurors who are unable 
to fulfill the obligations of a juror or who are not capable 
of undertaking an impartial evaluation of the evidence 
and application of the relevant legal rules. Such disclo-
sure leads to excusal of jurors for cause. It also enables 
counsel to exercise peremptory challenges appropriately. 

Voir dire provides a means of discovering actual or 
implied bias and a firmer basis [than stereotyping] 
upon which the parties may exercise their peremptory 
challenges intelligently.1

Thus, the voir dire is the mechanism for carrying out the 
due process mandate that the fact-finder be fair.2

The Respective Roles of Judge and Lawyer 
Criminal Procedure Law § 270.15(1)(c) (CPL) and the 
case law prescribe the roles of the lawyers and the judge 
in the conduct of the voir dire. The lawyers are given “a 
fair opportunity to question the prospective jurors as to 
any unexplored matter affecting their qualifications.” The 
role of the court is to prevent “questioning that is repeti-
tious or irrelevant, or questions as to a juror’s knowledge 
of rules of law,” and “if necessary to prevent improper 
questioning as to any matter, the court shall personally 
examine the prospective jurors as to that matter.”

Thus, counsel’s opportunity to examine a prospective 
juror extends to questions that are relevant to the case and 
not repetitious of inquiries already made.3 The voir dire is 
to be used to learn about a prospective juror’s qualifica-
tions; it is not to be used as a mini-trial, an opportunity to 
persuade jurors to a litigant’s point of view, or as a dress 
rehearsal of the trial.4

The judge’s traditional role in the voir dire is to set 
out the relevant legal principles. Further, to prevent 

PHYLIS SKLOOT BAMBERGER is a retired Justice of the Supreme Court of the 
State of New York, Bronx County.
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irrelevant and repetitious questioning by attorneys, the 
judge has the discretion to preclude, or limit the scope of, 
counsel’s questioning,5 and the authority to conduct the 
questioning of the prospective jurors. Indeed, the court 
may ask each prospective juror to complete a question-
naire covering any “fact relevant to his or her service on 
the jury.” 

After identifying the attorneys and the parties, and 
outlining the nature of the case, the court is required to 
“put to the members of the panel . . . questions affecting 
their qualifications to serve as jurors in the action.” These 
questions are asked of the prospective jurors as a group 
or individually. The court may have the jurors answer by 
raising their hands or speaking individually. The court 
may interrupt during attorneys’ examination to prevent 
repetitious and irrelevant questions. When the lawyers 
have completed their questioning, the court may ask such 
further questions as it deems proper regarding prospec-
tive jurors’ qualifications. 

The trial judge sets the boundaries of the inquiry. 
Noting that this is “an area of the law which does not 
lend itself to the formulation of precise standards,” the 
Court of Appeals has said that the trial judge “has broad 
discretion to control and restrict the scope of the voir dire 
examination.”6

Areas for Examination
Both the nature of the case and the characteristics of the 
jurors determine what information is relevant to selection 
of a jury and therefore what questions are permissible. 
In all cases, each prospective juror must be qualified to 
serve and legally suitable for service. Each juror must be 
fair and unbiased, able to render an impartial verdict in 
accord with the evidence and applicable law, and capable 
of performing the functions required of a juror.7 Here are 
some areas for inquiry aimed at establishing jurors’ quali-
fications to serve in criminal trials. 

1. Statutory requirements for jury service. Judiciary 
Law § 510 lists the qualifications for service. Jurors must 
be American citizens and residents of the county to which 
they have been summoned. They must not be convicted 
of a felony. They must be at least 18 years old and able to 
understand and communicate in English.8

2. Statutory requirements to sit on a particular case. 
CPL § 270.20(1)(c) lists the social or familial relation-
ships between the prospective juror and trial participants 
which require that a prospective juror be excused.

3. Ability to fulfill the duties of a juror. The duties of 
a juror include: attending court at the prescribed hours, 
listening to the evidence, evaluating evidence fairly in 
accordance with the instructions, deliberating, and mak-
ing efforts to arrive at a decision. Knowing whether these 
obligations can be fulfilled requires information about: a 
prospective juror’s physical or mental circumstances and 
how those circumstances might be accommodated; fam-
ily or employment obligations that cannot be avoided; 
economic hardship due to jury service; ability to deliber-
ate with other jurors and to judge the credibility of wit-
nesses;9 and assurance that the juror’s ability to make a 
decision is not prevented by religious belief or some other 
tenet. 

4. Personal information about the juror. CPL § 
270.20(1)(a) requires examination of the prospective 
juror’s state of mind to determine if the juror can render an 
impartial verdict. Among the relevant subjects are marital 
status, extent of education and area of study, crime victim 
status, law enforcement affiliation, prior involvement 

with the law or the courts, occupation, family members 
and their employment or occupation, and hobbies and 
interests. Other areas might be relevant depending on the 
circumstances and issues in a particular case. 

5. Views about issues related to the case and wit-
nesses who may be called to testify. Here, too, state 
of mind is important. For example, views concern-
ing police witnesses, child witnesses, witnesses with 
prior convictions, accomplice witnesses, child abuse 
issues, scientific evidence (or the absence thereof), 
eye-witness identification, or evidence of confessions 
may be relevant to a juror’s qualifications. The cir-
cumstances of the case may determine other areas of 
questioning.

6. Professional expertise. If a prospective juror has 
professional expertise about a material issue in a case, 
the judge must ask if the prospective juror can deliber-
ate without using personal professional knowledge to 
assess the evidence and without communicating his or 
her knowledge as if it were evidence to other members 
of the jury. 

A prospective juror who cannot follow the rule not 
to disclose expert information to other jurors should be 
excused.10 The judge must also question a prospective 
juror who has professional information about whether 
that juror can decide the case based on the evidence and 
disregard any opinion held as a result of personal profes-
sional information. A juror who cannot provide unequiv-

A juror who cannot provide unequivocal assurance or
whose credibility about the assurance is in doubt would

properly be excused for cause.

CONTINUED FROM PAGE 24
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ocal assurance or whose credibility about the assurance is 
in doubt would properly be excused for cause.11

7. Race and ethnic issues. Questioning prospective 
jurors about racial or ethnic bias is constitutionally 
required if counsel so requests and “special circumstanc-
es” making the issue part of the case are present. For 
example, where the defendant was a civil rights worker, 
examination about racial bias was required.12 In other 
cases, a sensitive probe of racial or ethnic issues should 
be granted if counsel requests it.13

8. Juror’s ability to follow applicable legal principles. 
Lawyers cannot ask the prospective jurors about their 
knowledge of principles of law. This has been the rule in 
New York for over a century.14 People v. Boulware included 
prospective jurors’ attitudes toward the law among areas 
that could not be the subject of counsel’s inquiries:

Although counsel has a right to inquire as to the quali-
fications of the veniremen and their prejudices so as 
to provide a foundation for a challenge for cause or a 
peremptory challenge, it is well settled that it is simply 
not the province of counsel to question prospective 
jurors as to their attitudes or knowledge of matters of 
law. Asking whether prospective jurors have any per-
sonal feelings for or against a rule of law is like asking 
whether they think the law is good or bad.15

The Court added a wrinkle, however, when it said that 
it was permissible to ask if a prospective juror would have 
“any difficulty following the instructions of the court” 
and whether the juror would obey the court’s instruc-
tions. Inevitably, questions exploring a juror’s ability, or 
lack thereof, to follow instructions, explore the juror’s 
attitude toward the law. Attitudes that may prevent the 
prospective juror from following the judge’s instructions 
are relevant to the ability to be fair and unbiased. For 
example, some prospective jurors in narcotics cases have 
objected to classification of certain narcotics activities as 
crimes and the practice of using undercover officers or 
informers. Or, sometimes a prospective juror objects to 
the defendant’s exercising his right not to testify, believ-
ing that an accused should offer an explanation. 

Notwithstanding authority disallowing questions 
about attitude toward the law,16 some questioning about 
legal principles is permitted. For example, the Fourth 
Department has held that it was error to deny the defense 
attorney the opportunity to question jurors on their abil-
ity to follow the Molineaux rule;17 that it is permissible 
to ask jurors about the legal issue of eyewitness identi-
fication;18 that questions about the burden of proof are 
proper (by implication);19 and that it is proper to ask 
prospective jurors whether their associations with police 
officers would affect their ability to be fair.20 The First 
Department has approved giving the defense the oppor-
tunity to ask if the jury could follow the instruction not 
to draw an adverse inference if the defendant did not 
testify21 and has also allowed counsel to inquire about 

prospective jurors’ views of the defendant’s absence 
from the trial.22 Both the First and Fourth Departments 
have allowed inquiries as to whether the juror could 
fairly evaluate the testimony of witnesses who have prior 
convictions.23

Even where questions about a prospective juror’s 
attitude toward the law are not permitted, the trial judge, 
at the request of counsel, can give instructions on rel-
evant legal principles before or during the voir dire.24 The 
attorney can then properly ask if the panel members can 
follow the rule.25 Such follow-up inquiries may disclose 
jurors’ attitudes toward the law. Recent cases requiring 
unequivocal statements of impartiality, which include the 
ability to follow the law, make such a procedure not only 
proper but advisable.26

Questioning That Is Improper 
Immaterial Questions 
Whether a particular question in a specific case is material 
or immaterial is determined by the nature of the case and 
the prospective jurors. What is material in one case might 
not be so in another case. The First Department has held that 
open-ended questions about prospective jurors’ familiarity 
with drug trafficking and law enforcement are not permit-
ted, even in drug cases.27 Nor are open-ended invitations 
to relate anecdotes and factual information permitted28 or 
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questions seeking commitments based on hypotheticals.29 

Where an issue was removed from a case or a legal ruling 
prevented the jury from learning certain information, so 
that the jurors were not aware of the issue or information, 
made voir dire on those points unnecessary.30

Repetitive Questions 
The judge determines whether counsel’s questions are 
repetitive based on the questions that have already been 
asked and the information already elicited.31 

The judge may interview a prospective juror at any 
time during the voir dire and can use a written question-
naire to gather information. All information disclosed by 
the judge’s questioning is available to counsel. Counsel 
must take that information into consideration to avoid 
repetitious questioning. The judge’s questions or instruc-
tions may be sufficient to justify limiting or precluding 
questions by counsel.32 Follow-up questions designed to 
explore a prospective juror’s responses or views will be 
more successful – both in passing muster with the judge 
and in supplying information – than questions that elicit 
answers already given to earlier questions.

Judicial efforts to curb counsel’s repetitious question-
ing have resulted in the imposition of time limits on 
counsel’s voir dire. Fifteen minutes for each lawyer has 
been held appropriate, although  the judge may extend 
the time.33

Conclusion
The judge and the lawyers have the same interests in 
the voir dire questioning: to disclose a prospective juror’s 
bias and partiality, his or her inability to serve because of 
reasons personal to the juror, or the presence of statutory 
exclusions. The Court of Appeals has made clear that 
a prospective juror who cannot unequivocally declare 
lack of bias must be excused. Trial judges do not want 
problems based on a juror’s hidden bias or inability to 
fulfill the obligations of a juror, which might result in 
long interruptions in the trial, substitutions of jurors, and 
possibly a mistrial. They do not want post-conviction and 
post-judgment motions or reversals on appeal based on 
conduct of jurors who should have been excused. 

To accomplish the goals of voir dire and to persuade 
the court that a longer than usual time should be allotted 
for attorney voir dire, lawyers can do two things. First, 

they must be fully prepared with thorough knowledge of 
the case before jury selection begins. Second, they must 
frame questions likely to obtain information relevant to 
the case and to the goals of voir dire. Questions designed 
to obtain new and relevant information are likely to be 
allowed by the judge. The procedure for eliciting infor-
mation from prospective jurors can and should be a joint 
venture between counsel and the judge. 

Judges are well-advised to hold a pre-voir dire confer-
ence, where well-prepared lawyers can suggest questions 
to include in the judge’s oral or written questions and can 
argue why their requested questions should be included. 
At this point there is no limitation based on repetitious 
questioning or time constraints – relevance is the sole 
test. 

An objection by an adversary to a question’s inclusion 
can be countered with a request for additional discovery 
in order to strengthen the argument in favor of asking the 
question. Alternatively, the pre-voir dire conference can 
lead to an agreement between the parties that a particular 
subject will not be raised at trial. When the judge includes 
counsel’s requested comments or questions in the charge 
or questions, some of counsel’s allotted time can be saved 
for use in follow-up questioning. 

Counsel can also seek the judge’s aid in question-
ing about principles of law. Counsel is prohibited from 
stating the legal principles in questions or asking jurors 
about their knowledge of the law. It may not be permis-
sible to ask if a juror agrees with a rule. Counsel can, 
however, ask the judge to state the relevant legal prin-
ciple for the jury panel and can then inquire if panel 
members can follow the law. In response to such ques-
tions jurors frequently disclose that they cannot follow 
the law because they do not agree with the law or cannot 
understand it. 

The importance of the voir dire necessarily brings 
about disputes about how it should be conducted. For 
example, the time allotted to counsel is often a subject 
of contention. The use of hypotheticals and references to 
specific anticipated evidence is subject to adverse judicial 
rulings. Examination about relevant legal principles is 
often foreclosed. 

Revising the approach to the questioning will enable 
counsel to ask the questions relevant to uncovering bias 
or inability to fulfill the function of a juror. Careful prepa-
ration is of course the essence of representation, and it is 
crucial for asking the right questions about the prospec-
tive juror’s personal lives and beliefs. With careful prepa-
ration and well-thought-out questions, the judge and the 
lawyer can cooperate in exploring bias and each prospec-
tive juror’s ability to fulfill the role of a sworn juror.  ■
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cannot unequivocally declare 
lack of bias must be excused.
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BURDEN OF PROOF
BY DAVID PAUL HOROWITZ

Introduction

While this may come as a 
shock to some readers, it has 
been the consensus among 

both practitioners and members of 
the judiciary for many years that the 
conduct of attorneys at New York 
State court depositions has deviated 
from the stated goal of the CPLR, “to 
create an environment conducive to 
open, expansive disclosure during the 
taking of a deposition.”1 Even those in 
the deepest stages of denial must have 
been persuaded by the article that 
appeared in the New York Law Journal 
on May 14, 2004, “Judge Sanctions 
Attorney, Client Over Behavior.” The 
article began: 

A Supreme Court judge has sanc-
tioned an attorney $8,500 for 
frivolous conduct ranging from 
attempts to harass his opponents 
and barking like a dog at a witness 
during a deposition.2

While the dog-barking case hope-
fully represented the nadir of state 
court deposition practice (though many 
practitioners would dispute this), it is 
telling that many who read the article 
reacted with a chuckle, rather than 
recoiling in horror. Thus, the state of 
deposition practice in New York State 
courts.

Well, no more. On October 1, 2006,3 
a new Part 221 to the Uniform Rules for 
Trial Courts will take effect. Overnight, 
many all-too-common deposition prac-
tices will be barred, and our state court 
deposition landscape will resemble, in 
many key respects, that which exists 
in the rarefied atmosphere of the fed-
eral courts, perhaps best explained by 

the oft-cited opinion in Hall v. Clifton 
Precision.4 More on that later. First, the 
new rules.5

The New Rules, Title 22 N.Y. Comp. 
Code R. & Regs.

PART 221. UNIFORM RULES 
FOR THE CONDUCT OF 
DEPOSITIONS
§ 221.1 Objections at Depositions
(a) Objections in general. No objec-
tions shall be made at a deposi-
tion except those which, pursu-
ant to subdivision (b), (c) or (d) 
of Rule 3115 of the Civil Practice 
Law and Rules, would be waived 
if not interposed, and except in 
compliance with subdivision (e) of 
such rule. All objections made at 
a deposition shall be noted by the 
officer before whom the deposition 
is taken, and the answer shall be 
given and the deposition shall pro-
ceed subject to the objections and 
to the right of a person to apply 
for appropriate relief pursuant to 
Article 31 of the CPLR.
(b) Speaking objections restricted. 
Every objection raised during a 
deposition shall be stated succinct-
ly and framed so as not to suggest 
an answer to the deponent and, 
at the request of the questioning 
attorney, shall include a clear state-
ment as to any defect in form or 
other basis of error or irregularity. 
Except to the extent permitted by 
CPLR Rule 3115 or by this rule, 
during the course of the examina-
tion persons in attendance shall not 
make statements or comments that 
interfere with the questioning.

§ 221.2 Refusal to answer when 
objection is made
A deponent shall answer all ques-
tions at a deposition, except (i) to 
preserve a privilege or right of con-
fidentiality, (ii) to enforce a limita-
tion set forth in an order of a court, 
or (iii) when the question is plainly 
improper and would, if answered, 
cause significant prejudice to any 
person. An attorney shall not direct 
a deponent not to answer except 
as provided in CPLR Rule 3115 
or this subdivision. Any refusal to 
answer or direction not to answer 
shall be accompanied by a suc-
cinct and clear statement of the 
basis therefor. If the deponent does 
not answer a question, the exam-
ining party shall have the right 
to complete the remainder of the 
deposition.
§ 221.3 Communication with the 
deponent
An attorney shall not interrupt 
the deposition for the purpose of 
communicating with the deponent 
unless all parties consent or the 
communication is made for the 
purpose of determining wheth-
er the question should not be 
answered on the grounds set forth 
in section 221.2 of these rules and, 
in such event, the reason for the 
communication shall be stated for 
the record succinctly and clearly.

Interplay With CPLR 3115
Section 221.1(a) bars objections at 
depositions except for those set forth in 
CPLR 3115(b), (c), and (d).6 CPLR 3115 
is titled “Objections to qualification of 

Out With the Bad and 
In With the Good
New Depositions Rules to 
Take Effect October 1, 2006
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person taking deposition; competency; 
questions and answers.”

CPLR 3115(b)
CPLR 3115(b) provides:
(b) Errors which might be obviated 
if made known promptly. Errors 
and irregularities occurring at the 
oral examination in the manner of 
taking the deposition, in the form 
of the questions or answers, in 
the oath or affirmation, or in the 
conduct of persons, and errors of 
any kind which might be obvi-
ated or removed if objection were 
promptly presented, are waived 
unless reasonable objection thereto 
is made at the taking of the deposi-
tion.
CPLR 3115(b) provides that objec-

tions as to form must be made at the 
deposition, or the objection is waived. 
Accordingly, the defending attorney 
and any other non-questioning attor-
neys must be alert to make form objec-
tions, on the record, at the time the 
question has been posed and, prefer-
ably, before the answer has been given 
by the witness. This objection is gener-
ally voiced as “objection to the form,” 
or “objection, form.”

When an objection to form is made, 
the questioner has the choice of inquir-
ing as to what it is that is objectionable 
about the question, and then refor-
mulating the question based upon the 
objection, or standing by the ques-
tion as posed, in which case the wit-
ness must answer, over the objection. 
Note, however, that many practitio-
ners believe, and some judges agree, 
that where permitting the witness to 
answer a question where an objection 
to form has been made, and where 
to answer the question may cause, as 
even the new rule acknowledges, “sig-
nificant prejudice,” the witness may 
properly be directed not to answer the 
question. More on this next issue.

Objections to the form of the answer 
are a little more difficult to pin down, 
but are worthy of attention. Where 
a party fails to object to unrespon-
sive answers at the deposition, thereby 
allowing an opportunity for the objec-
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tion to be cured with a responsive 
answer, the result may be the admis-
sion of the otherwise objectionable 
testimony at trial.7 This objection is 
generally voiced as “move to strike as 
non-responsive.”

CPLR 3115(b) also provides that any 
other types of errors that may be obvi-
ated by prompt objection are waived 
if they are not promptly raised. For 
example, a party’s failure to object to 
a deposition proceeding in the absence 
of an interpreter has been deemed a 
waiver of a subsequent claim that the 
witness did not understand the ques-
tions asked.8

CPLR 3115(c)
CPLR 3115(c) provides:
(c) Disqualification of person tak-
ing deposition. Objection to the 
taking of a deposition because of 
disqualification of the person by 
whom it is to be taken is waived 
unless made before the taking of 
the deposition begins or as soon 
thereafter as the disqualification 
becomes known or could be dis-
covered with reasonable diligence.
CPLR 3115(c) requires that if there is 

a basis for objecting to the qualification 
of the person taking the deposition, the 
objection is waived unless it is made 
prior to the start of the deposition or 
as soon after the commencement as the 
reason for the disqualification becomes 
known, or could be discovered with 
reasonable diligence. Timely objection 
to the qualifications of the person tak-
ing the deposition may preclude the 
use of the transcript at trial.9

CPLR 3115(d)
CPLR 3115(d) provides:
(d) Competency of witnesses 
or admissibility of testimony. 
Objections to the competency of a 
witness or to the admissibility of 
testimony are not waived by fail-
ure to make them before or during 

the taking of the deposition, unless 
the ground of the objection is one 
which might have been obviated 
or removed if objection had been 
made at that time.
CPLR 3115(d) provides that objec-

tions to the competency of a witness 
or to the admissibility of testimony 
are not waived by the failure to object 
‘’unless the ground of the objection is 
one which might have been obviated 
or removed if objection had been made 
at that time.’’

Speaking Objections
The limitation on speaking objections 
set forth in § 221.1(b) may be the hard-
est requirement of the new rules for 
practitioners to absorb and put into 
practice.

Why are speaking objections prob-
lematic, and how does one state an 
objection “succinctly”? As the leading 
federal case on deposition conduct, 
Hall v. Clifton Precision, states, 

[O]bjections and colloquy by law-
yers tend to disrupt the question-
and-answer rhythm of a deposition 
and obstruct the witness’s testi-
mony. Since most objections, such 
as those grounded on relevance 
or materiality, are preserved for 
trial, they need not be made. As for 
those few objections which would 
be waived if not made immediate-
ly, they should be stated pithily.10

How do you make the objection 
without suggesting an answer? Hall is 
instructive as to what not to do:

I also note that a favorite objection 
or interjection of lawyers is, “I don’t 
understand the question; therefore 
the witness doesn’t understand the 
question.” This is not a proper 
objection. If the witness needs 
clarification, the witness may ask 
the deposing lawyer for clarifica-
tion. A lawyer’s purported lack 
of understanding is not a proper 
reason to interrupt a deposition. In 

addition, counsel are not permitted 
to state on the record their inter-
pretations of questions, since those 
interpretations are irrelevant and 
often suggestive of a particularly 
desired answer.11

As for the making of statements on 
the record, the same court wrote:

The Federal Rules of Evidence con-
tain no provision allowing lawyers 
to interrupt the trial testimony of 
a witness to make a statement. 
Such behavior should likewise be 
prohibited at depositions, since it 
tends to obstruct the taking of the 
witness’s testimony. It should go 
without saying lawyers are strictly 
prohibited from making any com-
ments, either on or off the record, 
which might suggest or limit a 
witness’s answer to an unobjec-
tionable question.
Remember, there is a court report-

er taking down everything said at 
the deposition while the record is 
being made, including speaking 
objections. 

Conclusion (For Now)
Can an old dog learn new tricks? Only 
time will tell. Are the new rules, despite 
their clear pronouncements, destined 
to be followed more in the breach, as 
has been the case with the existing 
body of case law on deposition prac-
tice and sanctions and penalties related 
to depositions? Again, only time will 
tell. If you are a poster child for bad 
behavior at depositions, is it time to 
reconsider your ways? You bet!

Next issue: Sections 221.2 and 221.3, 
including the making of objections 
and situations when a witness may, 
under the new rules, be directed not 
to answer a question, will be covered. 
Until then, behave yourselves. ■

1.  Mora v. St. Vincent’s Catholic Med. Ctr., 8 Misc. 
3d 868, 800 N.Y.S.2d 298 (Sup. Ct., N.Y. Co. 2005).

2.  NYLJ, May 14, 2004, p. 1, col. 4.

A lawyer’s purported lack of understanding is not
a proper reason to interrupt a deposition.
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3.  Certainly the Chief Administrative Judge of 
the State of New York did not intend that the win-
dow between promulgation and enactment should 
be used to continue to engage in bad behavior.

4.  150 F.R.D. 525 (E.D. Pa. 1993).

5.  Two additional rule changes will take effect at 
the same time. The first, having to do with prelimi-
nary injunctions, reads as follows:

§ 202.7 Calendaring of Motions; Uniform 
Notice of Motion Form; Affirmation of 
Good Faith

(f) Upon an application for an order to 
show cause or motion for a preliminary 
injunction seeking a temporary restrain-
ing order, the application shall contain, 
in addition to the other information 
required by this section, an affirma-
tion demonstrating there will be signifi-
cant prejudice to the party seeking the 
restraining order by the giving of notice. 
In the absence of a showing of sig-
nificant prejudice, the affirmation must 
demonstrate that a good faith effort has 
been made to notify the party against 
whom the temporary restraining order 
is sought of the time, date and place 
that the application will be made in a 
manner sufficient to permit the party an 
opportunity to appear in response to the 
application. This subdivision shall not 
be applicable to orders to show cause or 
motions in special proceedings brought 

under Article 7 of the Real Property 
Actions and Proceedings Law.

The Second, pertaining to Preliminary Conferences, 
reads:

§ 202.26 Pretrial Conference

(e) Where parties are represented by 
counsel, only attorneys fully familiar 
with the action and authorized to make 
binding stipulations, or accompanied 
by a person empowered to act on behalf 
of the party represented, will be per-
mitted to appear at a pre-trial confer-
ence. Where appropriate, the court may 
order parties, representatives of parties, 
representatives of insurance carriers or 
persons having an interest in any settle-
ment, including those holding liens on 
any settlement or verdict, to also attend 
in person or telephonically at the settle-
ment conference. Plaintiff shall submit 
marked copies of the pleadings. A veri-
fied bill of particulars and a doctor’s 
report or hospital record, or both, as to 
the nature and extent of injuries claimed, 
if any, shall be submitted by the plaintiff 
and by any defendant who counter-
claims. The judge may require addition-
al data, or may waive any requirement 
for submission of documents on suitable 
alternate proof of damages. Failure to 
comply with this paragraph may be 
deemed a default under CPLR 3404. 
Absence of an attorney’s file shall not be 

acceptable excuse for failing to comply 
with this paragraph.

6.  CPLR 3115(a) provides that all objects other 
than those set forth in CPLR 3115(b)–(d) are pre-
served for trial. CPLR 3115(e) pertains to objections 
to the form of written deposition questions.

7.  Saturno v. Yanow, 58 A.D.2d 968, 397 N.Y.S.2d 
250 (4th Dep’t 1977) (testimony was properly admit-
ted at time of trial under spontaneous declaration 
exception to the hearsay rule, where counsel taking 
the deposition of deponent, who died prior to trial, 
failed to object to the unresponsive answer, and 
thus the objection was obviated or waived).

8.  Sheikh v. Sinha, 272 A.D.2d 465, 707 N.Y.S.2d 
241 (2d Dep’t 2000) (plaintiff’s attempt to amend 
his deposition answers in opposition to defendant’s 
summary judgment motion was rejected, since 
plaintiff failed to object at the time of the deposition 
to proceeding without an interpreter).

9.  Wilkinson v. British Airways, 292 A.D.2d 263, 
740 N.Y.S.2d 294 (1st Dep’t 2002) (the trial court 
precluded the introduction of the videotaped depo-
sition testimony where plaintiff’s counsel adminis-
tered the oath to the witness after being cautioned 
by defendant’s counsel, who objected that the 
procedure was improper).

10.  150 F.R.D. 525 (E.D. Pa. 1993).

11.  Id.
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contain a monetary amount in the ad damnum clause, the 
Legislature accomplished two things: First, the special 
protection afforded to medical and dental malpractice 
cases was removed; the CPLR now treats all personal 
injury cases the same. Second, the Legislature created 
an unintended problem for defense counsel seeking to 
remove these cases to federal district court.3 It is now 

Removing a personal injury action to federal district 
court, based upon diversity of citizenship, seems 
pretty straightforward.1 First, determine whether 

there is complete diversity and if the amount in contro-
versy has been met. Second, if the case is removable, then 
a notice of removal is prepared and filed, and you are now 
in federal instead of state court. Right? Unfortunately, it is 
not always that easy to make the determination of remov-
ability.

The state Legislature made the removability ques-
tion for New York personal injury cases more difficult 
with its 2003 amendments to § 3017(c) of the New York 
Civil Practice Law and Rules.2 By mandating that per-
sonal injury complaints in New York may no longer 

Removal of 
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impossible to simply look at a New York personal injury 
complaint and determine whether the requisite amount 
in controversy has been met.

This article examines the law of removal in relation to 
New York personal injury cases, provides a primer of the 
basics of removal practice, and suggests how practitio-
ners may properly analyze personal injury cases, deter-
mine removability based upon diversity of citizenship 
and amount in controversy and, where indicated, effect 
timely and successful removal. Practitioners will also find 
an eight-point checklist for removal in the accompanying 
sidebar (see page 38).4

Basic Removal Practice
Standard removal of a personal injury case based upon 
diversity of citizenship should bring back memories of 
the first year of law school civil procedure class. You will 
recall that if there is complete diversity, i.e., all plaintiffs 
are of diverse citizenship from all defendants, and the 
amount in controversy exceeds the current jurisdictional 
amount exclusive of interest and costs,5 then the action is 
one that could have been brought in federal district court, 
and it can be removed.6

Making the determination of complete diversity 
requires examining the citizenship of the parties. For an 
individual, the inquiry is not complicated; this informa-
tion is usually provided in the summons or the com-
plaint. Citizenship is, of course, based upon domicile, 
which is in turn determined based upon “the place 
where a person has his true fixed home and principal 
establishment, and to which, whenever he is absent, he 
has the intention of returning.”7 For a corporate party, 
citizenship is determined both by its state of incorpora-
tion8 and the state where it maintains its principal place 
of business.9 Assuming the existence of complete diver-
sity, and further assuming that the defendant or defen-
dants are not New Yorkers (because in-state defendants 
may not remove),10 the question then becomes one of 
numbers. Namely, has the requisite amount in contro-
versy been pleaded? Accordingly, if “the matter in con-
troversy exceeds the sum or value of $75,000, exclusive 
of interest and costs,” then your action meets the basic 
test of removability.11

Some Additional Considerations 
There are, of course, some caveats to these basic prin-
ciples. No diversity action may be removed if it has been 
pending for more than one year.12 Although an action 
may be one in which there is complete diversity, the 
courts in the Second Circuit have imposed a non-statu-
tory requirement that removal is not permitted unless all 
defendants consent in a writing directed to the court.13 
Thus, in a multi-defendant action where you do not 
represent all defendants, you are required to seek out 
consent to removal or face a motion to remand.

Even where there is not complete diversity, removal 
can still be effected. The careful practitioner will examine 
the pleading to see whether a reasonable argument can be 
made that there has been “fraudulent joinder” of a non-
diverse defendant or defendants. The fraudulent joinder 
doctrine “is meant to prevent plaintiffs from joining non-
diverse parties in an effort to defeat federal jurisdiction. 
Under the doctrine, courts overlook the presence of a 
non-diverse defendant if from the pleadings there is no 
possibility that the claims against that defendant could 
be asserted in state court.”14 “[A] plaintiff may not defeat 
a federal court’s diversity jurisdiction and a defendant’s 
right of removal by merely joining as defendants parties 
with no real connection with the controversy.”15

Last, removal must be timely, meaning that the 
notice of removal is filed within 30 days of service or 
the determination of removability, whichever comes 
first.16 Although a body of case law had developed 
suggesting that the 30-day period begins to run from 
first receipt of the pleading rather than actual perfected 
service,17 the U.S. Supreme Court rejected this view 
in Murphy Bros., Inc. v. Michetti Pipe Stringing, Inc.18 
Accordingly, the time to remove begins to run from the 
time of proper and perfected service. Once service has 
been made, the pleading must be carefully reviewed, 
because time is running.

As the Second Circuit stated in Whitaker v. American 
Telecasting, Inc.,19

[t]he history and text of . . . [28 U.S.C.] section 1446(b) 
clearly make the defendant’s receipt of “the initial 
pleading” the relevant triggering event, which is any 
pleading (and not necessarily the complaint) contain-
ing sufficient information to enable the defendant to 
intelligently ascertain the basis for removal.20

Whether the pleading contains sufficient information 
necessary to determine removability will, of course, be 
case-specific. However, since the removal clock is ticking 
and the courts “strictly construe” the requirements that 
the defendant must follow in order to permit removal,21 
the determination must be made expeditiously.

Notwithstanding the bright-line test enunciated by 
the Court in Murphy Bros., the prudent practitioner 
should not rely upon a determination (possibly made 
much later) of whether any given method of service was 
properly made. Rather, the practitioner should endeavor 
to remove immediately upon learning of the existence 
of the otherwise removable case in which the client is 

The removal clock is ticking and the 
courts “strictly construe” the

requirements that the defendant must 
follow in order to permit removal.
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looking to remove must still perform the same analysis 
of removability because that ever-present removal clock 
is ticking.

Before the 2003 amendment to CPLR 3017(c), a sum-
mons with notice might typically contain the following 
information: (a) the name and residence of the plaintiff; 
(b) the name and address of the defendant; (c) the basis 
for venue, a “notice” stating the nature of the action; and 
(d) the amount demanded in case the clerk would be in a 
position to enter a default. Assuming all this information 
was present, it was sufficient to determine removability. 
However, what if the summons with notice did not con-
tain an amount demanded because it was a medical or 

dental malpractice case or because the plaintiff’s attorney 
merely stated that the amount demanded exceeded the 
jurisdiction of all lower courts?

Removal is permitted when the defendant (and, of 
course, only a defendant can remove a case) becomes 
aware that the case is removable. The removal statute 
expressly provides that the threshold determination of 
removability is made based upon a review of the “initial 
pleading.”30 Yet, if the initial pleading is not removable, 
the action can still be removed within 30 days of receipt 
“through service or otherwise, of a copy of an amended 
pleading, motion, order or other paper from which it may 
first be ascertained that the case is one which is or has 
become removable.”31

In Whitaker,32 the Second Circuit examined the law 
relating to removal in a case commenced with a summons 
with notice. The Whitaker case involved removal accom-
plished within 30 days of service of the complaint which 
disclosed removability but a full six months after com-
mencement of the action. The court reviewed the con-
flicting decisions of the various New York federal district 
courts on the question of whether the “initial pleading” 
referenced in the removal statute had to be a complaint as 
opposed to a summons. Based upon the available legisla-
tive history and the language used by the Supreme Court 
in Murphy Bros., the court concluded that the “initial 
pleading” could be either document.33

Thereafter, the court turned its attention to the infor-
mation necessary to be included in the summons and 
held that defense counsel must be able to “intelligently 
ascertain” removability from the face of such pleading 
without any corresponding duty to further investigate the 
facts, including the residence of the parties.34 Where the 

a named defendant, rather than waiting for confirma-
tion of formal service of process.22 To do otherwise is to 
take an unnecessary risk and chance the loss of a federal 
forum.

Removal Procedure
Assuming that all the formalities of removability have 
been met, the removing party must prepare, serve and 
file a notice of removal containing “a short and plain 
statement of the grounds for removal, together with 
a copy of all process, pleadings, and orders served 
upon such defendant or defendants in such action.”23 
The notice of removal must be accompanied by a Civil 

Cover Sheet Form JS 44 (available on the Web sites of 
the Administrative Office of the U.S. Courts as well as 
the various district courts)24 together with the statutory 
filing fee of $350.25 Practitioners should check with the 
clerk of the court to which they are removing the action 
to determine the current policy of the clerk regarding 
electronic case filing and any additional requirements 
that may be imposed. Most courts now require that an 
additional copy of the papers be supplied in portable 
document format (.pdf) for uploading to the electronic 
case filing database.

Upon filing with the clerk of the district court, copies 
of the removal papers should be filed with the county 
clerk of the county in which the action was originally 
commenced and, if a request for judicial intervention has 
been filed, copies should be filed with the supreme court 
clerk.26 Removal is effected upon the filing with the state 
court clerk(s).27 Thereafter, proof of the state court filings 
should be filed with the district court clerk.

Prior Practice Dealing With a Summons With Notice
New York permits an action to be commenced by the fil-
ing and service of a summons with notice as opposed to 
the more traditional summons and complaint.28 Although 
this method of commencement is permitted, and has 
been since 1979, the leading commentator on New York 
practice strongly argues against it and suggests that a 
poor complaint, amended as of right when the drafter 
has had a chance to reflect, is a far better choice than 
a summons with notice that runs with it the risk that 
the “notice” contained in the document is insufficient.29 
Regardless, the summons with notice is a reality and, 
when it is used to commence an action, the practitioner 

A poor complaint is a far better choice than a summons with
notice that runs with it the risk that the “notice”

contained in the document is insuffi cient.
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tion on citizenship, a description of an accident or occur-
rence with resulting personal injuries and the familiar 
statement that the amount in controversy “exceeds the 
jurisdiction of all lower courts.” Inasmuch as there is no 
other “pleading” yet to be served by the plaintiff and you 
want to remove the case to federal district court, what 
should you do?

First, consider serving a demand for “the total dam-
ages to which the pleader deems himself entitled,” under 
CPLR 3017(c).35 Advise the plaintiff’s attorney that you 
want to remove the case and need the information in 

summons included an amount demanded far in excess of 
the jurisdictional limit, but did not include the address of 
each defendant, removability was not disclosed and the 
removing defendant was held to have acted properly by 
waiting until receipt of the complaint that actually dis-
closed the addresses of the defendants. 

Removal Practice Following 
Amendment of CPLR 3017(c)
With the amendment to CPLR 3017(c), the practitioner 
can now face a complaint containing complete informa-

Removal of Personal Injury Actions
to New York Federal District Courts

There are several issues that must be examined and 
certain steps that must be followed by the practi-
tioner who hopes to properly and timely remove a 
personal injury action from a New York state court to 
federal district court. The following issues and steps 
should be promptly examined upon receipt of the 
pleading from your client. Failure to act promptly and 
diligently can lead to a successful motion to remand 
the action back to state court.

1.  Determine the date when your client first became 
aware that an action had been commenced 
against it, noting that it is possible that this date 
may occur before completion of formal service. 
Because the time within which to remove is very 
short (30 days), consider the commencement of 
the removal period from the client’s first knowl-
edge rather than relying upon possibly incorrect 
calculations relating to the proper completion of 
formal service of process.

2.  Determine if there is complete diversity between 
the plaintiff and all defendants. Remember, 
in-state defendants cannot remove to federal 
court. Further, consider whether there is a good 
faith basis to argue that a New York defendant 
has been “fraudulently joined” such that this 
defendant’s citizenship can be ignored.

3.  Determine whether the amount in controversy 
exceeds the sum of $75,000, exclusive of interest 
and costs. Remember, an action seeking exactly 
$75,000 is not removable because the amount 
in controversy must exceed the jurisdictional 
amount in 28 U.S.C. § 1332.

4.  Determine, in the case of multiple defendants, 
whether all defendants consent to the removal 
to federal court. Once the determination is made, 
secure formal written consents to the removal 
and arrange for their filing with the Clerk of 
the Court either at the time of the filing of the 
notice of removal or shortly thereafter. One 
recalcitrant defendant can stand in the way of 
removal.

5.  Determine, in the case of an action that was not 
recently commenced, e.g., your client was named 
as a third-party defendant, whether more than 
one year has elapsed since the action was com-
menced. If more than one year has elapsed, the 
action is not removable based upon diversity of 
citizenship.

6.  Determine, in the case of a pleading without 
an ad damnum showing that the jurisdictional 
amount has been satisfied, whether the injury to 
the plaintiff is “worth” more than the jurisdic-
tional amount. This can be accomplished by ser-
vice of a demand pursuant to CPLR 3017(c) and 
also with direct inquiries to the plaintiff’s attor-
ney requesting medical records, photographs 
or a bill of particulars or interrogatory answers 
describing the nature of the injuries. The plain-
tiff’s attorney should be informed immediately 
that you want to remove the action and are seek-
ing information from which you can meet your 
obligations under both 28 U.S.C. § 1441 and Fed. 
R. Civ. P. 11. Follow up on your inquiries so that 
there can be no question raised later whether 
you acted diligently.

7.  Once the determination has been made to remove, 
prepare a notice of removal that complies with 28 
U.S.C. § 1446(a) and file the notice (with copies of 
all state court papers attached) with the clerk of 
the federal district court. You will need a filing 
fee (currently $350) together with a Civil Cover 
Sheet. Check with the clerk of the federal district 
court for electronic filing requirements. A copy 
of the notice of removal must be served on the 
plaintiff or the plaintiff’s attorney as well as all 
other parties or their counsel.

8.  Following removal, file a notice with the state 
court (both county clerk and supreme court 
clerk) showing that removal has occurred thereby 
divesting the state court of jurisdiction and file 
proof of service with the federal district court 
clerk.
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order to determine removability. If there is no response, 
follow up promptly and keep following up until an 
answer is received. By taking this course of action, it can-
not be said that you were not diligently trying to comply 
with the applicable procedure for obtaining information 
from which you can “intelligently ascertain” removabil-
ity. Your correspondence will be evidence of your intent 
and can be used as exhibits in the event that motion prac-
tice is required.36

Second, if you do not want to have a formal demand 
in the file and you want to act with extreme caution, con-
sider writing a letter advising the plaintiff’s attorney that 
you believe there is complete diversity of citizenship and 
you need to determine the proper amount in controversy. 
Request copies of photographs of the injuries, medical 
reports or any other documents that will assist you in 
determining whether the case is one that is “worth” more 
than $75,000, exclusive of interest and costs. Further, 
advise the plaintiff’s attorney that you are relying on him 
or her to provide you with this information promptly, so 
you can exercise your client’s right to remove the case to 
federal district court.

The response to your CPLR 3017(c) Demand will more 
than likely contain a large number. However, what if the 
number “to which the pleader deems himself entitled” is 
below or exactly $75,000? If so, the action is not remov-
able and you can rest assured that this is not a big case. 
If the number exceeds the $75,000 figure, remove within 
30 days of receipt. Similarly, if you elect to request pho-
tographs or medical records, or you receive a bill of par-
ticulars in response to your demand, examine the injuries 
described and make a determination of value. If the case 
is a small scar, you may have difficulty coming to the 
conclusion that the action is removable. By contrast, if 
there is a back injury and surgery, it is a safe bet that the 
plaintiff’s attorney will not argue that you have valued 
the case too high.

The courts that have addressed the issue since the 
amendment to CPLR 3017(c) accord with the practices 
suggested above. For example, in Gonzalez v. Rajkumar,37 
an action was commenced; the complaint alleged “seri-
ous injuries” under the New York no-fault statute. The 
defendant served a CPLR 3017(c) Demand with the 
answer and then removed the case within 30 days of 
receipt of the response indicating that the amount sought 
was $10 million. Based upon these facts, the court denied 
a motion to remand, holding that a defendant should not 
have to guess about removability and that following the 
procedure specified in the CPLR was the proper method 
for ascertaining the amount demanded. 

The same result was obtained in Yonkosky v. Hicks.38 

There, the court rejected the assertion of the plaintiffs’ 
attorney that the normal 30-day removal time limit found 
in 28 U.S.C. § 1446(b) applied where the state court com-
plaint filed by that attorney complied with CPLR 3017(c) 

and did not contain a specific amount in controversy. The 
court also rejected the argument of the plaintiffs’ attorney 
that the defendants were under a duty to advise that 
removal was contemplated when pressing (with three 
letters and a motion) for a response to the CPLR 3017(c) 
Demand.

In contrast, in two cases in which the defendant pre-
cipitously removed an action to federal district court 
without first serving a CPLR 3017(c) Demand, the U.S. 
District Court for the Western District of New York grant-
ed motions of the plaintiffs to remand, specifically citing 
the availability of the procedure for obtaining a demand 
figure. In Robins v. Harb,39 the court concluded that the 
complaint, which did “not identify the plaintiff’s injuries 
in great detail,” was an insufficient basis upon which to 
make the removability determination.40

The remedy for precipitous removal? Remand was 
granted with leave to remove following receipt of the 
response to the CPLR 3017(c) Demand. In so ruling, the 
court specifically held that the response to the demand 
would constitute an “other paper” within the meaning 
of 28 U.S.C. § 1446(b). Similarly, in Setlock v. Renwick,41 
the court held that a statement in the complaint that the 
plaintiff “was injured in and about her body and limbs 
and was rendered injured and disabled for a considerable 
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period of time and continues to be so” was insufficient to 
determine that the amount in controversy exceeded the 
jurisdictional amount. The result? Again, remand to state 
court with leave to remove within 30 days after receipt of 
the response to the CPLR 3017(c) Demand.

In Vasquez v. J.M. Products, Inc.,42 the attorney for the 
defendant did not employ the CPLR 3017(c) Demand 
procedure, instead “making several attempts to ascer-
tain the amount of damages” presumably by letter 
or telephone inquiry. The defendant’s attorney alleged 
that those efforts were “deliberately and intentionally 
ignored.” However, when the plaintiff’s attorney showed 
the defendant’s attorney “photographs depicting scarring 
on large portions of the plaintiff’s body which he claimed 
was permanent,” counsel was then in a position to make 
the removability determination. Removal within 30 days 
of “becoming aware” that the damages in the action 
exceeded the jurisdictional amount was therefore held to 
be timely.43

Is a motion to remand always required for precipitous 
removal? Perhaps not. The Eastern District of New York 
sua sponte remanded five personal injury cases to state 
court in a three-month period, finding that the court 
should not be burdened with overseeing discovery of dis-
putes that may be outside the jurisdiction of the federal 
courts.44 Rather, the proper course for defendants seeking 
to remove is to ascertain removability by determining 
whether the damages sought exceed the jurisdictional 
limit found in 28 U.S.C. § 1332.45

Conclusion
Removal of a personal injury case to federal district court 
can be accomplished with a minimal amount of effort and 
expense. As discussed above, when presented with a 
pleading or paper from which removability can be intelli-
gently ascertained, act promptly. When the pleading or 
paper does not disclose removability, take immediate 
steps to make the determination by serving a CPLR 3017(c) 
Demand and request copies of photographs, medical 
records or other documents that show the severity of the 
injury. Upon receipt of such information, act promptly and 
your removal will be effected seamlessly. ■

1.  The federal courts are courts of limited jurisdiction. For cases in which 
there is complete diversity of citizenship and the amount in controversy 
exceeds the sum of $75,000, exclusive of interest and costs, 28 U.S.C. § 1332 pro-
vides a jurisdictional basis. For cases which arise under the constitution, laws 
or treaties of the United States, 28 U.S.C. § 1331 provides a jurisdictional basis. 
There are a myriad of other jurisdictional statutes that provide a basis upon 
which to commence an action in federal district court. See ch. 85, tit. 28 U.S.C.; 
28 U.S.C. §§ 1330–1369. This article focuses exclusively on diversity cases 
because of the problem raised by the amendment to the CPLR that prohibits 

the inclusion in a complaint of an amount of money sought for personal injury 
cases. For the latest word from the Supreme Court on removability based upon 
federal question jurisdiction, see Grable & Sons Metal Prods., Inc. v. Darue Eng’g 
& Mfg., 545 U.S. 308 (2005). 

2.  2003 N.Y. Laws Ch. 694 (eff. Nov. 27, 2003). CPLR 3017(c) provides: 

In an action to recover damages for personal injuries or wrong-
ful death, the complaint, counterclaim, cross-claim, interpleader 
complaint, and third-party complaint shall contain a prayer for 
general relief but shall not state the amount of damages to which 
the pleader deems himself entitled. If the action is brought in the 
supreme court, the pleading shall also state whether or not the 
amount of damages sought exceeds the jurisdictional limits of all 
lower courts which would otherwise have jurisdiction. Provided, 
however, that a party against whom an action to recover damages 
for personal injuries or wrongful death is brought, may at any time 
request a supplemental demand setting forth the total damages to 
which the pleader deems himself entitled. A supplemental demand 
shall be provided by the party bringing the action within fifteen 
days of the request. In the event the supplemental demand is not 
served within fifteen days, the court, on motion, may order that it 
be served. A supplemental demand served pursuant to this subdi-
vision shall be treated in all respects as a demand made pursuant 
to subdivision (a) of this section.

3.  See generally Paul H. Aloe, 2002–2003 Survey of New York: Civil Practice, 54 
Syracuse L. Rev. 825, 835–36 (2004).

4.  This checklist first appeared in the Summer 2006 edition of the New York 
State Bar Association’s Torts, Insurance & Compensation Law Section Journal.

5.  28 U.S.C. § 1332(a) provides: 

The district courts shall have original jurisdiction of all civil actions 
where the matter in controversy exceeds the sum or value of 
$75,000, exclusive of interest and costs, and is between – 

(1) citizens of different States; 

(2) citizens of a State and citizens or subjects of a foreign state; 

(3) citizens of different States and in which citizens or subjects of a 
foreign state are additional parties; and 

(4) a foreign state, defined in section 1603(a) of this title, as plaintiff 
and citizens of a State or of different States. 

6.  28 U.S.C. § 1441(a) provides: “Except as otherwise expressly provided by 
Act of Congress, any civil action brought in a State court of which the district 
courts of the United States have original jurisdiction, may be removed by the 
defendant or the defendants, to the district court of the United States for the 
district and division embracing the place where such action is pending. For 
purposes of removal under this chapter, the citizenship of defendants sued 
under fictitious names shall be disregarded.” 

7.  Palazzo v. Corio, 232 F.3d 38, 42 (2d Cir. 2000) (citing Linardos v. Fortuna, 157 
F.3d 945, 948 (2d Cir. 1998)). 

8.  The New York Secretary of State has an excellent web site for checking 
corporate status of corporations licensed to do business in the State. If a cor-
poration is listed, there will also be a listing of the principal place of business. 
See <http://www.dos.state.ny.us> follow “Search for Corporations or Business 
Entities.”

9.  28 U.S.C. § 1332(c)(1).

10.  28 U.S.C. § 1441(b).

11.  28 U.S.C. § 1332(a).

12.  28 U.S.C. § 1446(b).

When presented with a pleading or paper from which
removability can be intelligently ascertained, act promptly.
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13.  See, e.g., Bashford v. Crown Fin. Group, No. 05 Civ. 2217, 2005 U.S. Dist. 
LEXIS 15811, *8 (S.D.N.Y. Jul. 27, 2005); Tate v. Mercedes-Benz USA, Inc., 151 F. 
Supp. 2d 222, 223–24 (N.D.N.Y. 2001); Codapro Corp. v. Wilson, 997 F. Supp. 322, 
325 (E.D.N.Y. 1998).

14.  Briarpatch, Ltd. v. Phoenix Pictures, Inc., 373 F.3d 296, 302 (2d Cir. 2004), cert. 
denied, 544 U.S. 949 (2005) (quoting Pampillonia v. RJR Nabisco, Inc., 138 F.3d 459, 
460–61 (2d Cir. 1998)).

15.  Pampillonia, 138 F.3d at 460–61.

16.  28 U.S.C. § 1446(b).

17.  See, e.g., Ward v. Aetna Life Ins. Co., No. 98-CV-0542E, 1998 WL 864874 
(W.D.N.Y. Nov. 17, 1998); Rosenthal v. Life Fitness Co., 977 F. Supp. 597, 598–99 
(E.D.N.Y. 1997); Botelho v. Presbyterian Hosp., 961 F. Supp. 75, 77 (S.D.N.Y. 1997); 
Weimer v. City of Johnstown, 931 F. Supp. 985, 989–90 (N.D.N.Y. 1996).

18.  526 U.S. 344 (1999).

19.  261 F.3d 196 (2d Cir. 2001).

20.  Id. at 198.

21.  Codapro Corp., 997 F. Supp. at 324 (quoting In re NASDAQ Market Makers 
Antitrust Litig., 929 F. Supp. 174, 178 (S.D.N.Y. 1996)).

22.  For example, while the removal clock is running you may be obligated to 
track down follow-up service by mail when service is made upon a person of 
“suitable age and discretion” under CPLR 308(2), or whether a person alleged 
to be a corporate representative meets the definition of a person authorized to 
receive service under CPLR 311(a)(1).

23.  28 U.S.C. § 1446(a).

24.  See <http://www.uscourts.gov; http://www.
nyed.uscourts.gov>; <http://www.nynd.uscourts.
gov>; <http://www.nysd.uscourts.gov>; <http://
www.nywd.uscourts.gov>. Not all federal district 
courts use the exact same form of Civil Cover Sheet. 
Make sure that you are using the correct form for the 
court to which you are removing your case.

25.  28 U.S.C. § 1914(a). Note, the filing fee increased 
from $250 to $350 effective April 1, 2006.

26.  28 U.S.C. § 1446(d).

27.  Id.

28.  CPLR 305(b).

29.  David D. Siegel, New York Practice § 60, p. 87 
(4th ed. 2005).

30.  28 U.S.C. § 1446(b).

31.  Id. The ability to remove based upon a sub-
sequent event or “paper” is subject to the outside 
period of one year for diversity cases.

32.  261 F.3d 196.

33.  Id. at 202–205.

34.  Id. at 205–206.

35.  CPLR 3017(c).

36.  One court, Yonkosky v. Hicks, 409 F. Supp. 2d 149 
(W.D.N.Y. 2005), discussed in the text, has held that 
such a statement of intent to remove is not required. 
Although it may not be required, it is still strongly 
suggested that such a telegraphing of the intent to 
remove be made in order to avoid responding to 
unnecessary arguments on a motion to remand.

37.  No. 04 Civ. 9405, 2005 WL 1593008 (S.D.N.Y. Jul. 
6, 2005).

38.  409 F. Supp. 2d 149 (W.D.N.Y. 2005).

39.  No. 05CV53S, 2005 WL 976526 (W.D.N.Y. Apr. 26, 2005).

40.  At oral argument, the Court was advised by counsel for the plaintiff that 
the injury resulted in a scar on the ankle of unknown severity. This too was an 
insufficient basis upon which to remove. Id. at *3.

41.  No. 04-CV-0079E, 2004 WL 1574663 (W.D.N.Y. May 21, 2004).

42.  No. 04Civ.3019, 2004 WL 1124646 (S.D.N.Y. May 20, 2004). 

43.  Id. at *6–*8. Interestingly, in Beres v. New Buffalo Corp., No. 05-CV-0523E, 
2006 WL 354793 (W.D.N.Y. Feb. 14, 2006), the Court held that although there 
was authority to permit a defendant to establish the amount in controversy 
through reference to materials obtained in discovery, there was no requirement 
on the part of a defendant to do so. For a defendant seeking to remove, the best 
practice is to explore all possible options to ascertain the amount in controversy 
and act promptly upon receipt of the necessary information. 

44.  Gershoff v. Stop & Shop Supermarket Co., No. CV 06-2262, 2006 WL 1367397 
(E.D.N.Y. May 18, 2006); Messina v. Stevens Appliance Truck Co., No. CV 06-1698, 
2006 WL 1026415 (E.D.N.Y. Apr. 13, 2006); Sonn v. Wal-Mart Stores, Inc., No. 
CV 06-1296, 2006 WL 752829 (E.D.N.Y. Mar. 23, 2006); Myers v. Costco Wholesale 
Corp., No. CV 05-5698, 2006 WL 681201 (E.D.N.Y. Mar. 14, 2006); DeMarco 
v. MGM Transport, Inc., No. CV 06-0307, 2006 WL 463504 (E.D.N.Y. Feb. 24, 
2006).

45.  In the cases remanded by the court, the state court complaints contained 
the familiar assertions that that the plaintiffs had either suffered “serious and 
severe personal injuries” or were rendered “sick, sore, lame, bruised and dis-
abled” as a result of the negligence of the defendants.
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Update: 

These are relevant and comparative appellate statis-
tics, mostly in percentages, that enable appellate 
counsel to give a fair, reasonable and statistically 

accurate – and logical – response to inquiring clients who 
ask the inevitable question “What are our chances on 
appeal?” It is no longer necessary to play a guessing 
game – here are the facts and figures!

As in three previous articles on this subject, the 
selected statistics presented below relate to the princi-
pal New York State courts as well as two U.S. Circuit 
Courts of Appeal – the Second Circuit and the District 
of Columbia – that will be of significant interest to New 
York litigators. These figures are derived, respectively, 
from the official data issued by the New York State Office 
of Court Administration and the Administrative Office 
of the United States Courts. In order to present a truer 
and more pragmatic picture, only those dispositions that 
are “on the merits,” namely “Affirmed,” “Reversed” and 
“Modified,” are included. The categories “Remanded,” 
“Dismissed” and “Other” are excluded from these sta-
tistics because of the myriad of other factors underlying 
those determinations.

As to the New York State appellate courts, the statis-
tics include both civil and criminal appeals for all state 
courts:
1. New York Court of Appeals – “Avenues to the New 

York Court of Appeals,” with general comments. 
2. The Four Departments of the Appellate Division of the 

New York State Supreme Court, with general comments.

3. The Two Appellate Terms of the New York State 
Supreme Court for the First and Second Depart-
ments of the Appellate Division (the only two in 
New York State), with general comments.

In addition, statistics for the United States Circuit Court 
of Appeals for the Second Circuit and for the District of 
Columbia are presented. 

Readers will note that the statistics for both the state 
and the U.S. Circuit courts now cover a five-year period. 
The items that are excluded are based on different and 
varying factors, which, as explained above, are not accu-
rate for the category “dispositions on the merits after 
argument or submission,” which is the real basis of the 
theme of this article. 

New York Court of Appeals
Comparison of the percentages for appellate statistics for 
the five-year period of 2005, 2004, 2003, 2002 and 2001 are:

         Civil Cases

Year: 2005 2004 2003 2002 2001
Affirmed 55 58 51 47 48
Reversed 35 37 39 44 44
Modified 10   5 10   9   8 

       Criminal Cases

Year: 2005 2004 2003 2002 2001
Affirmed 70 81 70 70 69
Reversed 25 15 21 28 29
Modified   5   4   9   2   2 

Did the Appellate Odds 
Change in 2005?
By Bentley Kassal
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Avenues to the Court of Appeals in 20051

Comments – Significant Other Statistics2

1. Time for Deciding Appeals3 in 2005, compared with 
(2004).

The average time from: 
(a) Argument or submission to disposition in normal 

course was 36 (46) days; 
(b) Filing a notice of appeal to calendaring for oral 

argument was 5.7 (6.2) months;
(c) Readiness (all papers served and filed) to calendar-

ing for oral argument was 1.3 (1.5) months;
(d) Filing of notice to appeal to the public release of 

decision was 257 (284) days.
2. Total Filings.
(a) In 2005, there were 284 (296)4 notices of appeal and 

orders granting leave to appeal; 213 (235) were civil 
and 71 (61) criminal.

3. Dispositions in 2005. 
(a) 196 (185) appeals were decided, including 137 (136) 

civil and 59 (49) criminal and 142 of the 196 were 
unanimous.

(b) 1,289 (1,222) motions were decided, with the aver-
age time from return date to disposition 58 (56) days 
for civil and for all motions 48 (47) days.

(c) Motions for leave to appeal, civil cases – there were 
961 (901) applications and 61 or 6.3% (75 or 8.3%) 
granted.

(d) Review of determinations of State Commission 
on Judicial Conduct – 1 (2) determination(s) and 1 
removal (2 suspensions ordered).

(e) Rule 500.27 Certifications – Discretionary jurisdic-
tion to review certified questions from certain feder-
al courts and other courts of last resort. 4 cases were 
accepted in 2005, 4 in 2004 and 5 in 2003.

 A. Civil Appeals

Permission of Court of Appeals 69 (70)
Permission of Appellate Division  27 (13)
Dissents in Appellate Division 17 (31)
Constitutional Question   8 (  6)

 B. Criminal Appeals

Permission of Court of Appeals    50 (32)
Permission of Appellate Division     8 (14)

These fi gures again support
the long-time call for a

Fifth Department.
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The Four Departments of the Appellate Division: 
Statistics
Civil statistics for 2005 
(2004, 2003, 2002 and 2001 in parentheses):

Criminal statistics for 2004 
(2003, 2002 and 2001 in parentheses):

The Four Departments of the Appellate Division: 
Comments
The civil percentages for 2005 are generally similar to 
those for the previous four years with no significant vari-
ances. As to the criminal statistics, the only noteworthy 
change pertains to the 88% criminal case affirmances in 
the First Department, which is about 5% less for 2005 than 
the 93% for each of the previous four years.

The Second Department, as usual, had the enormous 
total of 10,746 (11,088 in 2004) dispositions, both civil and 
criminal, more than 3.6 times the total of 2,981 (3,005 in 
2004) dispositions for the First Department. Nevertheless, 
as to the number of oral arguments, the First Department 
had 1,154 which is about the same number as 2004 (1,198) 
in contrast with the 2,377 for the Second Department 
(1,991 for 2004), representing a significant increase in the 
Second Department of almost 20% over 2004.

(Note: These figures again support the long-time call 
for a Fifth Department. The population in the Second 
Department is almost one-half of the entire state.) 

Appellate Terms of the First and Second 
Departments: Statistics
Statistics for the Appellate Term are presented for the 
second time in this form, now divided into “civil” and 
“criminal” for comparison with prior years:

Civil statistics for 2005 
(2004, 2003, 2002 and 2001):

Criminal statistics for 2005 
(2004, 2003, 2002 and 2001):

Appellate Terms of the First and Second 
Departments: Comments
Similar to the Appellate Division, Second Department, 
the Appellate Term, Second Department in 2005 had a 
much greater number of total dispositions, 1,616, in con-
trast with 443 for the First. Of the total for both depart-
ments, 2059, the Second Department’s total represented 
78%, with the First at 22%. However, significantly, the 
figures are reversed for oral arguments, with the Second 
having 268 or about 40% and the First, with 409, having 
about 60% of the total.

Again, the statistical studies reported by the Office of 
Court Administration do include two other groupings: 
“dismissed” and “other.” As noted however, because 
decisions under these two categories, in general, may 
not be what are deemed “dispositions on the merits” 
in that “dismissals” may result from several factors, 
including non-appealable orders, they are, therefore, not 
treated herein as determinations on the merits. So, too, 
the category “other,” which also includes stipulations or 
settlements after the filing of the records on appeal, is not 
utilized in this study.

As to 2005 civil statistics, in comparison with re-
adjusted categories and numbers for prior years, the First 
Department consistently has significantly higher affir-
mance rates. The Second Department’s civil affirmance 
rate for 2005 remained relatively the same as that for 
2004. However, in comparing the First with the Second 
for 2005, the affirmance rate in the First is 10% higher 
than the Second; it was 16% higher in 2004.

Dep’t: First Second Third Fourth
Affirmed 66 (66) (69) (68) (67) 61 (62) (59) (62) (60) 81 (78) (79) (78) (78) 70 (70) (66) (63) (62) 
Reversed 21 (21) (18) (18) (19) 27 (28) (29) (28) (29) 10 (11) (11) (11) (12) 13 (12) (19) (17) (18) 
Modified 13 (13) (13) (14) (14) 12 (10) (12) (10) (11)   9 (11) (10) (11) (10) 17 (18 )(15) (20) (20) 

Dep’t: First Second Third Fourth
Affirmed 88 (93) (93) (93) (93)  90 (90) (90) (88)  (89) 87 (87) (86)   (85) (88) 89 (87) (88) (87) (89) 
Reversed   3 (  2) (  2) (  3) (  3)   5 (  6) (  6) (  7) (  6)   7 (  6) (  8)   (  6) (  5)   3 (  4) (  3) (  5) (  4) 
Modified   9 (  5) (  5) (  4)  ( 4)   5 (  4) (  4) (  5) (  5)   6 (  7) (  6)   (  9) (  7)   8 (  9) (  9) (  8) (  7) 

Dep’t: First Second
Affirmed 62 (73) (67) (59) (62) 52 (57) (62) (51) (56) 
Reversed 25 (17) (24) (26) (23) 35 (34) (34) (38) (36) 
Modified 13 (10) (  9) (15) (15) 13 (  9) (  4) (11) (  8) 

Dep’t: First Second
Affirmed 72 (80) (80) (73) (75) 70 (57) (62) (51) (56) 
Reversed 23 (16) (12) (22) (23) 25 (34) (34) (38) (36) 
Modified   5 (  4) (  8) (  5) (  2)   5 (  9) (  4) (11) (  8) 
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As to 2005 criminal statistics, the First Department, 
with an affirmance rate of 72%, is the lowest in five years 
for that Department and, consistently, much higher than 
that of the Second Department.

U.S. Circuit Courts of Appeals for the Second Circuit 
and District of Columbia 
12-month Period Ending September 30, 2005 – appeals 
terminated on the merits; civil cases only5

Second Circuit6

District of Columbia7

Circuit Courts of Appeals: Comments
In the comparison of the civil statistics for the Second 
Circuit with those for the New York Court of Appeals, 
it should be noted that generally the Circuit Court has 
a significantly higher affirmance rate than that of the 
New York Court of Appeals, and on a relatively constant 
basis.

Administrative Appeals for the Second Circuit and 
District of Columbia Circuit8

For the first time, selected percentage statistics for 2005 
for administrative appeals are presented for these two 
courts:

It is interesting to note that the Second Circuit’s total 
terminated administrative appeals, for the year 2005, is 
more than five times than that of the District of Columbia 
(370).

Incidental Data Regarding Circuit Courts
1. Total Appeals Terminated for All Circuit Courts 

(excluding the Federal Court) 61,975. Of the above 
total, the four Circuits with the highest volume of 
appeals and their percentage of all Circuit appeals:

 Ninth 13,399 or 22%
  (California, Oregon, Washington, 

 Nevada, Idaho, Arizona, Montana)
 Fifth 7,496 or 12%
  (Texas, Louisiana, Mississippi)
 Eleventh  7,578 or 12%
  (Florida, Alabama, Georgia)
 Second 6,501 or 10%
  (New York, Vermont, Connecticut)
2. Total Administrative Appeals Terminated for All 

Circuit Courts – 10,960. Of the above total, the four 
Circuits with the highest volume:

 Ninth 5,134 or 47%
 Second 2,005 or 18%
 Eleventh  622 or 6%
 Third 590 or 5%
  (Pennsylvania, New Jersey, Delaware)

Reference Sources
The reports containing the above statistics are directly 
available. For the New York state courts, the informa-
tion may be obtained on the Internet at <www.nycourts.
gov/reports/indexshtml>. For the United States Circuit 
Courts, contact the Administrative Office of the United 
States Courts, One Columbus Circle N.E., Washington, 
D.C. 20544 or search its Web site <www.uscourts.gov> 
where the map of the geographic boundaries of the 
Circuit Courts is also available at <http://www.uscourts.
gov/images/CircuitMap.pdf>. ■

1.  In numbers, with 2004 figures in parenthesis.

2.  From the Annual Report of the Clerk of the Court of Appeals for 2005.

3.  Excluding constitutional questions, stipulations for judgment absolute 
and “other.”

4.  Figures in parentheses are for 2004.

5.  These figures only include those specifically set forth herein and do not 
include “other.” Like the state appellate courts, “other” and “remanded” are 
similarly excluded.

6.  For the 12-month period ending September 30, 2005. Includes only “other 
U.S. Civil” and “other U.S. Private” proceedings.

7.  The consistently higher affirmance rate is attributable to the fact that most 
of their cases involve the review of decisions of federal administrative agencies 
with a different standard of judicial review.

8.  In general, for New York litigators, these are the two most important 
Circuit Courts, and their appellate statistics will have the most significance. 
It is also to be noted that the Court of Appeals for the Federal Circuit is not 
included herein since it has a very limited, nationwide jurisdiction. Its cases 
involve specialized areas, such as those pertaining to patent laws, cases from 
the Court of International Trade and the Court of Federal Claims. Its statistics 
do not include “other U.S. Civil” or “other private civil” which are regular and 
significant activities of the other Circuit Courts.

Affirmed 78 (80) (74) (77) (73)
Dismissed 20 (19) (25) (21) (25)
Reversed   2 (  1) (  1) (  2) (  2) 

Affirmed 83 (85) (80) (99) (90)
Dismissed   5 (  3) (  2) (  1) (  3) 
Reversed 12 (12) (18) ( – ) (  7) 

Second Circuit District of Columbia
Affirmances                74 Affirmances                  68 
Dismissals                   25 Dismissals                     10 
Reversals                       1 Reversals                       22 
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PLANNING AHEAD
BY ILENE S. COOPER AND JOSEPH T. LA FERLITA

Few legal protections are more 
widely recognized and relied 
upon than the attorney-client 

privilege. It is “the oldest among com-
mon-law evidentiary privileges [and] 
fosters the open dialogue between 
lawyer and client that is deemed 
essential to effective representation.”1 
However, the Surrogate’s Court prac-
titioner should beware: recent deci-
sions reveal not only that a decedent’s 
privilege survives his death and may 
be asserted or waived by his executor,2 
but also that an objectant to probate 
may be able to waive the decedent’s 
privilege as well.

A probate proceeding, whether con-
tested or not, is a truth-finding process 
whereby the court determines whether 
the proffered will is a valid testamenta-
ry instrument.3 SCPA 1408(1) obligates 
the Surrogate’s Court in every probate 
proceeding to “inquire particularly 
into all the facts and [to] be satisfied 
with the genuineness of the will and 
the validity of its execution.”4

This being the case, in the discovery 
stage of a contested probate proceed-
ing, “CPLR Article 31 and SCPA 1404 
are interpreted liberally to provide for 
disclosure,” the objective being “to 
reveal, not conceal, facts regarding the 
validity of a will. Surprise at trial is to 
be avoided, and evidence that is mate-
rial and necessary will be subject to 
disclosure under the liberal interpreta-
tion given the disclosure statutes.”5

Such liberality is evident in one 
court’s recent discussion of the scope 
of document discovery in a contested 
probate proceeding:

As to document production in con-
tested probate proceedings, among 
those items discoverable are docu-
ments which contain information 
as to: (i) a proponent’s knowledge 
of decedent’s assets prior to the 
will execution; (ii) the value of 
decedent’s estate; (iii) whether 
decedent divested himself of assets 
in the years prior to his death; 
and (iv) any financial records of 
decedent or a proponent which 
might reveal information of this 
nature. Moreover, all transactions, 
financial and otherwise, between 
a decedent and a party alleged 
to have exerted domination over 
him are materials subject to inquiry 
where undue influence has been 
charged.6

However, such liberality can be tem-
pered by the attorney-client privilege, 
which is frequently asserted in probate 
contests by a decedent’s representa-
tive and which, according to CPLR 
4503(a)(1), applies “[u]nless the client 
waives [it].”7

The decedent’s best interests, and 
thus those of the decedent’s estate, 
guide the application of the privilege to 
estate matters.8 In discerning the best 
interests of the estate, the Legislature 
and the courts recognize “the notion 
that the client’s wish for confidence 

comes to an end with his death, save 
for matters that will disgrace his mem-
ory.”9 “Indeed, [a] decedent would 
expect the confidentiality of [privi-
leged] communications to be lifted in 
the interests of resolving disputes over her 
Will and having the truth determined.”10

The Legislature has given effect 
to this expectation by enacting CPLR 
4503(b), which states:

Wills. In any action involving the 
probate, validity or construction of 
a will, an attorney or his employee 
shall be required to disclose infor-
mation as to the preparation, exe-
cution or revocation of any will or 
other relevant instrument, but he 
shall not be allowed to disclose any 
communication privileged under 
subdivision (a) which would tend 
to disgrace the memory of the 
decedent.

This exception to the attorney-client 
privilege, as amended through the 
years, is part of an “apparent legisla-
tive trend toward the freer admissibil-
ity of evidence ordinarily considered 
to be confidential.”11

The courts, too, have given effect to 
this expectation, particularly through 
recent decisions regarding waiver of 
the privilege. Prior to these decisions, 
some authority held in dicta that the 
ability to waive the attorney-client 
privilege died with the decedent, thus 
depriving a personal representative of 
the right to waive on the decedent’s 
behalf.12 However, in In re Colby,13 a 
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A New Weapon for Objectants?
Probate Contests and Waiver of the 
Attorney-Client Privilege
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2001 decision, Surrogate Roth deter-
mined that an executrix could waive 
the decedent’s attorney-client privilege 
in a fraud action brought on the dece-
dent’s behalf because “the purpose of 
the privilege, namely, to protect the 
client, . . . supports such conclusion.”14 
Surrogate Roth explained, “Since the 
client could have waived the privilege 
to protect himself or to promote his 
interest, it is reasonable to conclude 
that, after his death, his personal rep-
resentative stands in his shoes for the 
same purposes.”15

The following year, in Mayorga v. 
Tate,16 a legal malpractice case brought 
on a decedent’s behalf, the Second 
Department also considered an exec-
utor’s ability to waive his decedent’s 
privilege. Tracing the privilege’s his-
torical development, the court noted 
that “the common law has always 
provided that an executor may, in the 
interest of the estate, waive the attor-
ney-client privilege of the deceased 
client”17 and agreed with Surrogate 
Roth’s conclusion that “there is no 
appellate authority in New York to 
support the proposition that the New 
York Legislature has enacted any stat-
ute that requires a departure from the 
common-law rule in this respect.”18 
It found that the cases that do sup-
port such a departure “unquestionably 
embrace a rule which is contrary to the 
common law, . . . and thus contradict 
the . . . Court of Appeals decision in 
Spectrum Sys. Intl. Corp. v. Chemical 
Bank in which it was expressly held 
that CPLR 4503 must be regarded as 
a mere codification of the common 
law.”19 In sum, the Second Department 
held that a decedent’s personal repre-
sentative has the right to waive on the 
decedent’s behalf, explaining that “it 
makes no sense to prohibit an executor 
from waiving the attorney-client privi-
lege of his or her decedent, where such 
prohibition operates to the detriment 
of decedent’s estate.”20

Recently, two surrogate’s courts 
have adopted the views expressed in 
Mayorga and In re Colby by recognizing 
that an objectant had the right to waive 
the decedent’s attorney-client privilege 

in a probate proceeding when it was in 
the best interests of the estate. One of 
these cases, In re Bronner,21 involved 
a probate proceeding in which the 
objectant claimed, over the proponent’s 
denial, that he had an interest in cer-
tain personal property of the decedent. 
The proponent claimed sole title to the 
subject asset.

The objectant moved to compel dis-
closure by a certain non-party witness, 
to wit, an attorney whom the decedent 
merely consulted about her testamen-
tary plan shortly before she ultimately 
retained a different attorney to draft her 
will. Apparently, the decedent told the 
first attorney that she intended to give 
the objectant an interest in the property 
at issue, but told the second attorney, 
who actually drafted her will, the oppo-
site. The proponent argued that the 
communications between the decedent 
and the first attorney were privileged 
and could not be discovered.

In deciding the issue, the Nassau 
County Surrogate’s Court initially 
found that the communications in 
question were indeed privileged and 
that they did not fall under the nar-
row CPLR 4503(b) exclusion because 
the attorney whom the decedent first 
consulted did not actually prepare 
the proffered will. The court then 
explained that neither the decedent nor 
her preliminary-executrix had waived 
the privilege.22

Nevertheless, the court went on to 
hold that

the objectant may waive the attor-
ney-client privilege on behalf of 
the decedent in the interests of the 
estate in the truth-finding process. 
Contrary to the proponent’s asser-
tion, it would appear to be in the 
best interests of the estate that the 
entire substance of the [consul-
tation with the first attorney] be 
divulged, to be evaluated by the 
trier of the fact in ascertaining the 
decedent’s true intent, particularly 
since the decedent gave conflicting 
statements as to her wishes within 
a relatively short period of time.23

In In re MacLeman,24 another probate 
proceeding, the Westchester County 
Surrogate’s Court considered whether 

an objectant could compel the dece-
dent’s attorney to disclose documents 
concerning communications the latter 
had with the decedent. The proponent 
argued that they were protected by 
the attorney-client privilege. The court 
allowed the disclosure, stating:

To the extent that the [objectant] 
seeks the production of documents 
related to the “preparation, exe-
cution or revocation” of the pro-
pounded instrument, a statutory 
exception to the attorney-client 
privilege exists in this will contest 
(see CPLR 4503[b]). To the extent that 
the [objectant] seeks production of doc-
uments which relate to the valuation 
of decedent’s assets, [the] objectant in 
the instant will contest[] is entitled to 
waive on decedent’s behalf any attor-
ney-client privilege applicable to the 
content of those documents.25

In support of its holding, the court 
cites Bronner and Mayorga.

While the Bronner and MacLeman 
courts might have been among the first 
to explicitly allow an objectant to waive 
a decedent’s attorney-client privilege in 
a probate proceeding, such decisions 
are not based on novel logic. To the 
contrary, they are based on precisely the 
same logic on which the common law 
rule allowing an executor to waive the 
decedent’s attorney-client privilege is 
based,26 to wit, to promote a decedent’s 
best interests, and thus, those of his 
estate. From this flows the assumption 
that a person would want his confi-
dences to be overridden in a probate 
proceeding in order to enable a court to 
properly discern and effectuate his true 
intent with regard to the disposition 
of his property after death.27 The val-
ues underlying such logic and assump-
tion – and of every probate proceeding 
– are the freedom of testation and the 
importance of carrying out the testa-
tor’s intent. The holdings of Bronner 
and MacLeman are consistent with prior 
case law in that they are motivated by a 
pursuit of the truth about the testator’s 
intentions and the instrument alleged to 
effectuate such intentions.28

Moreover, although the Bronner and 
MacLeman decisions contain no explicit 
reference to the well-settled “at issue” 
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waiver doctrine, one could argue that 
they are nothing more than applica-
tions of it to probate proceedings. 
Under such doctrine, an “at issue” 
waiver may be found, inter alia, “where 
. . . defense and application of the 
privilege would deprive the adversary 
of vital information.”29 In each of these 
decisions, it appears that the court 
found the confidential communica-
tions at issue to be vital to the objectant 
because the court commented on their 
relevancy to the particular objections 
to probate and, by implication, to the 
validity of the propounded will.30

In point of fact, the Third Department 
in In re Seelig31 implicitly recognized 
the applicability of the “at issue” waiv-
er doctrine to probate proceedings.32 
There, the court considered whether 
the decedent’s attorney-client privilege 
should be waived because the privi-
leged communications under scrutiny 
were vital to the objectant’s claim of 
undue influence. Ultimately, the court 
found no waiver, but only after it 
determined that such communications 
were not “vital” to the objectant. It 
stated, “[W]hile we agree that an inva-
sion of the privilege may be necessary 
to determine the validity of a claim or 
defense alleging undue influence, we 
fail to conclude, upon our review of 
the privileged documents, that they 
contain any such vital information.”33

Apparently, no other appellate 
division decisions address this point 
within the context of a contested pro-
bate proceeding. However, the law 
is continually evolving with a view 
towards more liberal disclosure. That 
being said, one thing is clear: regard-
less of whether waivers authorized 
under the Bronner and MacLeman deci-
sions are properly based upon the “at 
issue” waiver doctrine or some other 
theory, the Surrogate’s Court practi-
tioner must appreciate their potential 
to empower an objectant to pierce 
the otherwise impenetrable barrier to 
disclosure created by the decedent’s 
attorney-client privilege. ■

1. Spectrum Sys. Int’l Corp. v. Chem. Bank, 78 N.Y.2d 
371, 377, 575 N.Y.S.2d 809 (1991) (internal citations 
omitted).

25.  Id. at *5 (emphasis added).
26.  See, e.g., Mayorga, 302 A.D.2d at 14 (setting 
forth provisions of common law). 
27.  For an excellent discussion of the application 
of this public policy to a probate proceeding, see In 
re Snider, NYLJ, Nov. 15, 1995, p. 37 (Sur. Ct., Suffolk 
Co.) (allowing objectant in probate contest to waive 
the decedent’s statutory psychologist-client privi-
lege).
28.  See id.; In re Levinsky, 23 A.D.2d 25, 31, 258 
N.Y.S.2d 613 (2d Dep’t 1965). Interestingly, the 
Second Department recently affirmed a decision in 
a discovery proceeding in which the fiduciary of a 
decedent’s estate was permitted to waive the dece-
dent’s privilege because the privileged evidence 
“constituted the best evidence of the decedent’s 
intent in [disposing of his property]. Moreover, the 
decedent would likely have waived the privilege herself 
because the dispute involved her only heirs.” In re 
Bassin, 28 A.D.3d 549, 550, 813 N.Y.S.2d 200 (2d 
Dep’t 2006) (emphasis added). Clearly, probate and 
discovery proceedings can be governed by similar 
policy concerns.
29.  Jakobleff v. Cerrato, Sweeney & Cohn, 97 A.D.2d 
834, 835, 468 N.Y.S.2d 895 (2d Dep’t 1983); see Goetz 
v. Volpe, 11 Misc. 3d 632, 812 N.Y.S.2d  294 (Sup. Ct., 
Nassau Co. 2006) (finding an “at issue” waiver); 
Bolton v. Weil, Gotshal & Manges LLP, 4 Misc. 3d 
1029(A), 798 N.Y.S.2d  343 (Sup. Ct., N.Y. Co. 2004) 
(same). Such waiver may also be found when a 
client places the subject of a privileged communica-
tion in issue. See, e.g., id. at *3.
30.  Bronner, 7 Misc. 3d 1023(A) at *4 (“Contrary to 
the proponent’s assertion, it would appear to be in 
the best interests of the estate that the entire sub-
stance of the [privileged communication with the 
attorney] be divulged, to be evaluated by the trier 
of fact in ascertaining the decedent’s true intent, 
particularly since the decedent gave conflicting 
statements as to her wishes within a relatively short 
period of time.”); MacLeman, 9 Misc. 3d at *5 (“To 
the extent that the [objectant] seeks production of 
documents which relate to the valuation of assets 
. . . the objectant in [a] will contest [] is entitled 
to waive the privilege applicable to the content of 
those documents”).
31.  302 A.D.2d 721, 724, 756 N.Y.S.2d 305 (3d Dep’t 
2003).
32.  Courts have also applied the “at issue” waiver 
doctrine to discovery and turnover proceedings. 
For example, in a turnover proceeding brought by 
an estate fiduciary against a decedent’s attorney-in-
fact alleged to have improperly transferred dece-
dent’s property to himself, the First Department 
overturned a Surrogate Court’s decision denying 
the respondent’s motion to compel production of 
certain privileged communications. In re Kislak, 24 
A.D.3d 258, 261, 808 N.Y.S.2d 174 (1st Dep’t 2005)). 
The First Department held that “invasion of the 
privilege is required to determine the validity of 
the [petitioner’s] claim or defense and applica-
tion of the privilege would deprive [respondent] 
of vital information.” Id.; see In re Puckett, 9 Misc. 
3d 1116(A), 808 N.Y.S.2d 920 (Sur. Ct., Nassau Co. 
2005).
33.  Seelig, 302 A.D.2d at 724 (citing New York TRW 
Title Ins., Inc. v. Wade’s Canadian Inn & Cocktail 
Lounge, Inc., 225 A.D.2d 863, 638 N.Y.S.2d 800 (3d 
Dep’t 1996) (discussing the “at issue” waiver doc-
trine)).

2. See Mayorga v. Tate, 302 A.D.2d 11, 14–15, 19, 
752 N.Y.S.2d 353 (2d Dep’t 2002); In re Colby, 187 
Misc. 2d 695, 698, 723 N.Y.S.2d 631 (Sur. Ct., N.Y. Co. 
2001).
3. See SCPA 1408; In re Snider, NYLJ, Nov. 15, 
1995, p. 37 (Sur. Ct., Suffolk Co.) (“The legislature 
in enacting SCPA 1408(2) has charged the court, 
in a probate proceeding, whether contested or not, 
with the responsibility of, inter alia, determining 
whether the testator at the time of the execution of 
the purported will was in all respected competent 
to make a will”); In re Wharton, 114 Misc. 2d 1017, 
1020, 453 N.Y.S.2d 308 (Sur. Ct., Westchester Co. 
1982) (“In the absence of objections, it is the duty of 
the Surrogate to satisfy himself that the instrument 
offered for probate was duly executed in confor-
mance with statutory requirements”).
4. SCPA 1408(1); see In re Carter, 123 Misc. 2d 940, 
941, 475 N.Y.S.2d 230 (Sur. Ct., Yates Co. 1984).
5. 8 Warren’s Heaton on Surrogate’s Court Practice 
§ 112.02(8) (2005).
6. In re MacLeman, 9 Misc. 3d 1119(A) at *4, 808 
N.Y.S.2d 918 (Sur. Ct., Westchester Co. 2005) (inter-
nal citations omitted).
7. CPLR 4503(a)(1). 
8. See, e.g., Mayorga, 302 A.D.2d at 14 (noting the 
common law rule that “an executor may, in the 
interest of the estate, waive the attorney-client privi-
lege of the deceased client”); Colby, 187 Misc. 2d 
at 697–98 (using decedent’s interests to determine 
whether decedent’s representative may waive the 
privilege).
9. In re Levinsky, 23 A.D.2d 25, 31, 258 N.Y.S.2d 613 
(2d Dep’t 1965); see In re Snider, NYLJ, Nov. 15, 1995, 
p. 37 (Sur. Ct., Suffolk Co.) (discussing logic behind 
CPLR 4503(b)).
10. In re Bronner, 7 Misc. 3d 1023(A) at *4, 801 
N.Y.S.2d 230 (Sur. Ct., Nassau Co. 2005) (internal 
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NYLJ, Nov. 15, 1995, p. 37 (Sur. Ct., Suffolk Co.) (dis-
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the seal of confidentiality to be lifted in the interests 
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11. Snider, NYLJ, Nov. 15, 1995, p. 37.
12. See, e.g., In re Weinberg, 133 Misc. 2d 950, 952, 
509 N.Y.S.2d 240 (Sur. Ct., N.Y. Co. 1986).
13. 187 Misc. 2d 695, 723 N.Y.S.2d 631 (Sur. Ct., N.Y. 
Co. 2001).
14. Id. at 698.
15. Id.
16. 302 A.D.2d 11, 752 N.Y.S.2d 353 (2d Dep’t 
2002).
17. Id. at 14.
18. Id.
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ATTORNEY PROFESSIONALISM FORUM

The Attorney Professionalism Committee 
invites our readers to send in comments 
or alternate views to the responses 
printed below, as well as additional 
hypothetical fact patterns or scenarios to 
be considered for future columns. Send 
your comments or questions to: NYSBA, 
One Elk Street, Albany, NY 12207, Attn: 
Attorney Professionalism Forum, or by 
e-mail to journal@nysba.org. 

This column is made possible through 
the efforts of the NYSBA’s Committee on 
Attorney Professionalism. Fact patterns, 
names, characters and locations presented 
in this column are fictitious, and any resem-
blance to actual events or to actual persons, 
living or dead, is entirely coincidental. These 
columns are intended to stimulate thought 
and discussion on the subject of attorney 
professionalism. The views expressed are 
those of the authors, and not those of the 
Attorney Professionalism Committee or 
the NYSBA. They are not official opinions 
on ethical or professional matters, nor 
should they be cited as such.

revealed. However, because a lawyer 
cannot aid the client in perpetrating 
a fraud, DR 4-101(C)1 provides that 
a lawyer may reveal a client confi-
dence or secret under the following 
circumstances: when permitted by the 
Disciplinary Rules or required by law 
or court order; to the extent necessary 
to withdraw a written or oral opinion 
he or she previously gave, once the 
lawyer learns that the opinion or rep-
resentation was based on materially 
inaccurate information or is being used 
in furtherance of a crime or fraud; or 
learns about the intent to commit a 
crime and possesses information nec-
essary to prevent the crime.

In your inquiry, you have identi-
fied a situation where the client (who 
happens to be an attorney) made the 
false representation. Thus, although 
you did not make a false representa-
tion to another, the misrepresentation 
that your client made is a material fac-
tor that is still being relied upon by the 
other side, and may be relied upon by 
a tribunal if the case goes to trial.

To the Forum:
I am working on a hotly contested 
civil action arising from a commercial 
real estate deal gone awry. The trial is 
several months away, and the parties 
are now engaged in settlement discus-
sions, which are pretty far along.

At her deposition, several months 
ago, my client’s in-house counsel tes-
tified that the contract that underlies 
the case was “fully” executed when 
it crossed her desk. However, my file 
contains a copy that was received from 
the other party during discovery which 
is signed by one of its officers, but not 
by one of my client’s, as opposed to the 
one that my client’s in-house counsel 
produced, which bears signatures from 
both sides.

I recently learned from another 
source, namely my client’s former 
office manager, that the contract was 
not signed at the time in question by 
the officer whose signature appears on 
the document, which raised the pos-
sibility that in-house counsel intention-
ally lied at her deposition. When I con-
fronted her about it, she was evasive, 
leading me to conclude that indeed she 
may have lied.

I am close to settling the case, but I 
am unclear as to what my obligations 
are to the other side. How sure do I 
have to be that in-house counsel lied 
at her deposition? If she did lie, how 
much am I required to reveal in our 
negotiations? What do I do if the nego-
tiations break down?

Sincerely,
Perplexed by Possible Perjury

Dear Perplexed:
You raise an interesting and crucial 
question: whether a lawyer engaged in 
settlement negotiations is obligated to 
reveal the client’s past false deposition 
testimony. To further complicate mat-
ters, your client is no ordinary witness, 
but a lawyer who is also an officer of 
the court. This raises another layer of 
ethical questions meriting discussion. 

Although the Disciplinary Rules 
as set forth in the New York Code 
of Professional Responsibility (22 
N.Y.C.R.R. § 1200 et seq. (“the Code”)) 

as well as case law provide guidance 
to the lawyer in such situations, there 
remains a tension between the law-
yer’s obligation to preserve client con-
fidences and secrets and the lawyer’s 
obligation as an officer of the court 
to preserve the integrity of the legal 
system. Moreover, when it comes to 
reporting misconduct by another law-
yer, the rule is subjective and fails to 
define what constitutes “knowledge” 
or a “substantial question as to another 
lawyer’s honesty, trustworthiness or 
fitness,” and therefore it can be confus-
ing as to what kinds of facts trigger the 
reporting requirement. DR1-103(A). In 
fact, the lawyer’s failure to proceed 
cautiously may result in harm to the 
client, denial of a fee, and even disci-
plinary charges. 

DR 7-102(A)(4) provides, in perti-
nent part, that in representing a client 
a lawyer may not “knowingly use 
perjured testimony or false evidence.” 
In addition, a lawyer may not: “con-
ceal or knowingly fail to disclose that 
which the lawyer is required by law 
to reveal”; “knowingly make a false 
statement of law or fact”; “create or 
preserve false evidence”; or “counsel 
the client to engage in illegal or fraudu-
lent conduct.” See DR 7-102(A)(3), (5), 
(6), (7).

Moreover, the Code further pro-
vides that a lawyer who receives infor-
mation clearly establishing that a client 
has, in the course of the representation, 
perpetrated a fraud upon a person or 
tribunal, “shall promptly call upon 
the client to rectify the same, and if 
the client refuses or is unable to do 
so, the lawyer shall reveal the fraud to 
the affected person or tribunal, except 
where the information is protected as a 
confidence or secret.” DR 7-102(B)(1). 
Thus, while you have reason to believe 
that your client may have committed 
perjury in a deposition, the source of 
this knowledge may be protected as a 
confidence or secret.

This in turn raises DR 4-101, which 
governs confidences and secrets of 
a client, and which makes it clear 
that a confidence or secret relating to 
a client’s past behavior may not be 
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As demonstrated by the forego-
ing, the Disciplinary Rules that deal 
with false or fraudulent testimony are 
found throughout the Code, but unfor-
tunately are not clear as to what should 
be done, and indeed seem to be some-
what inconsistent. Specifically, two of 
the Rules state that a lawyer may be 
permitted to withdraw or may reveal 
confidential information (DR 2-110(C); 
DR 4-101(C)(2), (3), (5)); however, DR 
7-102(B)(1) states that a lawyer can call 
upon a client to rectify such fraud on a 
third person or tribunal and may reveal 
the same if the client refuses, except if 
the information is protected as a confi-
dence or secret. In contrast, the remain-
ing Rules cited above use prohibitive 
language such as “shall not.” Thus, 
they seem to indicate that lawyers may 
use discretion and judgment in deter-
mining whether to distance themselves 
from a client or witness intent on pre-
senting false evidence. Moreover, if 
they take such action they must do so 
in a way that will not harm the client’s 
interests. However, the predominant 
idea found throughout the Code is that 
a lawyer must not assist the client in 
fraudulent or criminal behavior. 

This difficult situation has been the 
subject of both case law and bar asso-
ciation ethics opinions.

Although the most probative case 
law in this area has arisen in criminal 
cases, an attorney’s duties as an officer 
of the court are not dependent upon 
the burden of proof. In fact, case law 
indicates that an attorney must always 
act in manner befitting an officer of the 
court, while at the same time zealously 
advocating on behalf of the client.

The lead case in this area is Nix 
v. Whiteside (475 U.S. 157 (1986)). In 
Nix, the United States Supreme Court 
rejected the criminal defendant’s argu-
ment of ineffective assistance of coun-
sel where the attorney advised his 
client to testify truthfully to avoid per-
juring himself. The defense attorney 
also advised his client that if the client 
perjured himself, the attorney would 
withdraw from the representation. The 
Supreme Court agreed with the attor-
ney’s actions and stated: 

Although counsel must take all 
reasonable lawful means to attain 
the objectives of the client, counsel 
is precluded from taking steps or in 
any way assisting the client in pre-
senting false evidence or otherwise 
violating the law.
 . . . 
An attorney’s duty of confidential-
ity which totally covers the client’s 
admission of guilt, does not extend 
to a client’s announced plans to 
engage in future criminal conduct. 
In short, the responsibility of an 
ethical lawyer, as an officer of the 
court and a key component of a 
system of justice, dedicated to a 
search for truth, is essentially the 
same whether the client announces 
an intention to bribe or threaten 
witnesses or jurors or to commit 
or procure perjury. No system of 
justice worthy of the name can 
tolerate a lesser standard.

More recently, two criminal cases 
with similar issues were decided in the 
New York Court of Appeals and the 
Appellate Division, First Department. 
Both cases are instructive as to what 
an attorney must do in order to walk 
the fine line between protecting a cli-
ent confidence or secret while ensuring 
that a fraud is not committed on the 
court. In People v. DePallo (96 N.Y.2d 
437, 729 N.Y.S.2d 649 (2001)), a criminal 
defendant was convicted of, inter alia, 
second degree murder, robbery and 
burglary. The defendant unsuccessfully 
appealed on the ground of ineffec-
tive assistance of counsel. His attorney 
had advised him that he could not 
participate in perjury of any kind, and 
had further advised him that he had to 
testify truthfully. He then allowed his 
client to testify in narrative form. After 
the client testified, the attorney advised 
the judge that his client had admitted 
his involvement in the crime.

Citing Nix, the Court of Appeals 
held that “an attorney’s duty to zeal-
ously represent a client is circum-
scribed by an ‘equally solemn duty 
to comply with the law and standards 
of professional conduct . . . to prevent 
and disclose frauds upon the court’ 

. . . [and] an ‘attorney’s revelation of 
his client’s perjury to the court is a pro-
fessionally responsible and acceptable 
response.’” The Court also noted that 
counsel’s withdrawal from the case 
“would do little to resolve the problem 
and might, in fact, have facilitated any 
fraud defendant wished to perpetrate 
on the court.” 

The DePallo court left open the ques-
tion as to whether the attorney properly 
disclosed that the client was involved 
to the judge who later sentenced the 
defendant. This issue was addressed 
by the Appellate Division, First Judicial 
Department in People v. Darrett (2 
A.D.3d 16, 769 N.Y.S.2d 14 (1st Dep’t 
2003)). Darrett appealed his murder 
conviction on the ground of ineffective 
assistance of counsel based on the fact 
that his attorney had repeated, ex parte, 
their off-the-record conversations to 
the judge conducting a suppression 
hearing, to the effect that Darrett might 
commit perjury2 (he never did). That 
judge later referred to these conversa-
tions during the sentencing hearing. In 
returning the case for another suppres-
sion hearing before a different judge, 
the court explicitly set forth the follow-
ing road map regarding the obligations 
of an attorney who finds him/herself 
in such situations: advise the client 
against the perjury; advise the client 
to testify truthfully; memorialize the 
conversations with the client; try to 
dissuade the client against the per-
jury; and make every effort to limit the 
amount of information provided to the 
fact finder in such circumstances.

In some instances attorneys have 
been (and in all likelihood will con-
tinue to be) disciplined for failing to 
disclose witness or client perjury, or 
for assisting in the presentation of 
fraudulent evidence. Interestingly, in 
two notable cases, In re Geoghan (253 
A.D.2d 205, 686 N.Y.S.2d 839 (2d Dep’t 
1999)) and In re Friedman (196 A.D.2d 
280, 609 N.Y.S.2d 578 (1st Dep’t), appeal 
dismissed, motion dismissed, 83 N.Y.2d 
888, 613 N.Y.S.2d 125, cert. denied, 513 
U.S. 820 (1994)), each attorney repre-

CONTINUED ON PAGE 59
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GERTRUDE BLOCK is lecturer emerita at the 
University of Florida College of Law. She is the 
author of Effective Legal Writing (Foundation 
Press) and co-author of Judicial Opinion Writing 
(American Bar Association). Her most recent 
book is Legal Writing Advice: Questions and 
Answers (W. S. Hein & Co., 2004).

allusion are often used where the more 
general terms refer and reference would 
be preferable.”

Then there is elude, which I have been 
told has been misused to mean “allude.” 
That is undoubtedly just a misspelling 
due to the similarity of the sound of the 
verbs allude and elude; if you pronounce 
the first “e” as a schwa (uh) sound, the 
verbs sound alike. But the verb elude has 
nothing except the sound in common 
with allude. To elude means “to avoid 
capture, or to avoid detection.”

From the Mailbag:
My thanks to Skaneateles attorney 
Dave Prestemon for his e-mail. After 
reading the “Language Tips” column 
about the verbs come and go in the 
July/August issue, he wrote:

I realized [after reading your col-
umn] that what matters is the ori-
entation of the speaker at the time 
the action is to be taken, not at 
the time the words are spoken. 
For example, I might be out of 
town when I tell you, “Come to 
my house tomorrow at eight and 
we’ll talk about it.” But even if 
I were talking face-to-face with 
you, I would never say, “Go to my 
house,” if I expected to be there 
when you arrived.

Potpourri:
Recently a reporter interviewed an 
individual about why a local restau-
rant had experienced a drop in popu-
larity. The answer, “Nobody goes there 
any more. It’s too crowded.”

That answer was like one that Yogi 
Berra gave a reporter, who had asked 
about the conversation at a White 
House dinner that Yogi had attend-
ed. Yogi retorted: “How could you 
get a conversation started in there? 
Everybody was talking too much.” ■

Third New International Dictionary (1993 
Edition) defines garnishee as a verb: 
“to serve with a garnishment so as to 
attach wages or other property belong-
ing to a debtor.” It is apparently used 
this way by a majority of the public 
who use the term in a legal sense. 

The person who submitted this 
question asked why, if garnish is the 
proper verb, do many judges and legal 
scholars use garnishee instead? The 
answer lies in usage, the most pow-
erful linguistic force. Some time in 
the past an appellate judge may have 
incorrectly used garnishee as a verb in 
writing an opinion. That opinion was 
quoted in subsequent opinions, and 
garnishee became a verb as well as a 
noun, for legal writers tend to slav-
ishly adopt the exact language of the 
opinion cited as precedent, under the 
rule of stare decisis.

Similar changes in category often 
occur in both legal and lay English. 
For example, consider the word assault, 
which started out as the noun form of the 
verb assail. Now that verb, which derived 
from the Latin verb assalire, has virtually 
disappeared, and the word assault has 
become both a verb and a noun.

Those in the legal profession who 
use the verb garnishee as a synonym of 
– and in preference to – the verb garnish 
are contributing to the ambiguity of 
legal language. All persons who pre-
fer exactness and clarity in language 
should distinguish between the verb 
garnish and the noun garnishee.

Question: I have seen allude used 
as a synonym of refer, as in, “He allud-
ed to the defendant’s previous police 
record.” Is this usage correct?

Answer: These two verbs are not 
synonyms, but they do have one char-
acteristic in common, which may cause 
some people to assume they are synon-
ymous: both verbs mean “to call atten-
tion” to something. But “to allude” 
is to call attention indirectly; and to 
“refer” is to call attention directly to 
what is mentioned. To imply or hint 
is to allude; to identify directly is to 
refer. The American Heritage Dictionary 
says in a “Usage” note that “allude and 

Question: Is it proper to use the 
word garnishee as a verb, as 
it was used in this example: 

“The Plaintiff proceeded to garnishee 
the assets of the defendant”?

Answer: Legal dictionaries define 
garnishee as a noun, not a verb. Black’s 
Law Dictionary (Sixth Edition) defines 
the verb garnish as: “To warn or sum-
mon” or “to issue process of garnish-
ment against a person.” Words and 
Phrases defines the verb garnish as, 
“To warn or give notice to a debtor to 
answer the writ served.” According to 
these definitions, the sentence that the 
correspondent submitted should read, 
“The Plaintiff proceeded to garnish the 
assets of the defendant.”

The verb garnish is derived from 
the Old French verb garnir, which 
came into Middle English meaning 
“to embellish or equip.” In lay English, 
it retains that meaning today; thus 
one “garnishes” food by decoration, as 
with parsley. But the Old French verb 
also meant “to warn or summon,” and 
that sense has evolved into the current 
legal meaning, “to attach wages or 
other property belonging to a debtor.” 
There is another, chiefly British, mean-
ing for garnish. As a noun, it can mean 
“an unauthorized fee formerly extort-
ed from a new inmate by the keeper (or 
other prisoners) of an English jail.”

Black’s defines the noun garnishee 
as “the person against whom process 
of garnishment is issued; one who has 
money or property in his possession 
belonging to a defendant or who owes 
the defendant a debt, which money, 
property, or debt is attached.” Black’s 
defines the noun garnishment as the 
procedure by which the garnishing is 
accomplished, which – in some states 
– is called a “trustee process.” Finally, 
a garnishor is the creditor who initiates 
garnishment to obtain the property or 
credits of a debtor-garnishee.

However, lay dictionaries throw a 
monkey wrench into this neat list of 
categories. They list garnishee as both a 
noun and as a verb synonymous with 
garnish. That, no doubt, is the reason for 
the correspondent’s question. Webster’s 
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tices that deprive corporate employees 
of their right to counsel – in particular, 
pressuring corporations to refuse to pay 
the legal expenses of their employees 
in criminal investigations, in exchange 
for favorable treatment. 

It is axiomatic that the right to coun-
sel, together with the related protec-
tions afforded by the attorney-client 
privilege, is essential to the proper 
functioning of our system of justice. The 
legal system functions best when per-
sons with legal needs receive fearless 
representation from competent coun-
sel. For those employees who cannot 
afford to hire their own defense coun-
sel, the government’s policy deprives 
them of counsel altogether during the 
critical investigative stages before the 
right to appointed counsel attaches. 
Even for those employees who have 
means, it often will be difficult if not 
impossible to afford a lawyer with spe-
cial expertise in white-collar criminal 
investigations and prosecutions and 
to finance the extensive legal work 
typically required to wage an effective 
defense to white-collar criminal allega-
tions. In short, the government policy 
deprives individuals of effective repre-
sentation to which, in many cases, they 
typically would otherwise be entitled 
under their employment contracts or 
the policies of their employer. That’s 
why we strongly opposed it. 

Our stance coincided with U.S. 
District Judge Lewis A. Kaplan’s June 
decision in United States v. Stein, which 
involved the refusal of accounting firm 
KPMG to pay the legal fees of its 
partners and employees who were not 
cooperating with federal prosecutors. 
After a full hearing, Judge Kaplan 
found that KPMG took this position in 
response to the government’s indica-
tion that KPMG would obtain leniency 
for its refusal to make legal represen-
tation available to these partners and 
employees. Judge Kaplan then held 
that the Thompson Memorandum’s 
policy on indemnification violates the 
Fifth and Sixth Amendments of the 
Constitution. 

With our position thus solidified, we 
joined the American Bar Association’s 

Task Force on the Attorney-Client 
Privilege in urging the ABA to oppose 
such prosecutorial tactics. I addressed 
the ABA House of Delegates in sup-
port of this joint resolution at its 
Annual Meeting this past August. The 
ABA adopted our position on this vital 
issue, condemning the effort by fed-
eral prosecutors to prevent companies 
from paying the defense costs of their 
employees in criminal cases. 

But this fight is not over. We must 
remain vigilant against attacks on the 
attorney-client relationship and other 
threats to the independence of the bar, 
and raise our voices when necessary. 
We shall do so.  ■

where it has provided corporate docu-
ments to an employee’s counsel to aid 
in the employee’s defense. Moreover, 
the Memorandum authorizes feder-
al prosecutors to press for waivers 
by corporations of the attorney-client 
privilege and work-product rule and 
encourages the discharge of corpo-
rate officers or employees based solely 
on their exercise of the constitutional 
privilege against self-incrimination, 
undoubtedly on the advice of counsel. 

In late 2005, the Association respond-
ed to concerns about the adverse effects 
of these practices. Then-President A. 
Vincent Buzard formed the Task Force 
on Attorney-Client Privilege, chaired 
by Stephen D. Hoffman. The Task 
Force was charged with reviewing the 
issues associated with these practices 
and issuing a report and appropriate 
recommendations. 

Recognizing the seriousness of these 
issues, the Task Force acted quickly. 
By April of this year, the Association, 
armed with the Task Force’s report, 
approved by the House of Delegates, 
submitted to the United States 
Sentencing Commission the proposed 
2004 amendment to the Commentary 
of Section 8C2.5 of the United States 
Sentencing Guidelines. Our comments 
vigorously opposed the proposal that 
a corporation’s waiver of the attor-
ney-client privilege and work product 
protections in connection with govern-
ment criminal investigations be consid-
ered as a ground for reduction in sen-
tence. In response to our comments, as 
well as those by other groups, includ-
ing the American Bar Association, 
the Sentencing Commission revised 
the commentary to the Sentencing 
Guidelines to eliminate any reference 
to waiver of the attorney-client privi-
lege or work-product doctrine. 

The revisions were a singular victo-
ry for our Association, our profession 
and our clients. But we did not stop 
there. In June, the Association strongly 
urged the government to immediately 
discontinue the above-mentioned prac-
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NEW MEMBERS WELCOMED
FIRST DISTRICT
Kathleen Patricia Abbott
Akinbowale Olumide 
  Adekeye
Jonathan Adelson
David Gordon Adler
Shahzada Beshir Ahmad
Nathan Ajiashvili
Anna M. Aleksander
Gail Cynthia Altman
Jonathan David Alwais
Lior Amir
Carlos Francisco Amy
Arun M. Anandaiah
Jeffrey Todd Anbinder
Adam Anderson
Omar R. Anderson
Joshua Samuel Androphy
Michele Yael Antis
Santosh Shankaran 
  Aravind
Z. Gabriel Arkles
Loni Bahar
Aliza Jordana Balog
Margaret E. Bartlett
Lily Lawrence Batchelder
Gregg Scott Bateman
Gregory Joseph Battista
Jacqueline B. Beaudet
Brian Joseph Becker
Michael Lawrence 
  Bedrick
Mabel C. Bejar
Marcy S. Beloff
Rebecca Hankin Benghiat
Nicolas H. Benjamin
Charles N. Bensinger
Michael Berengarten
Alison Anne Berman
Joseph James Bernasky
Daneen Fitzpatrick Berres
Patricia Erin Betterly
Beatriz Biscardi
Kevin John Bishop
Kevin Harold Blake
Hal E. Blanchard
Marisa Nicole Bocci
Michael S. Bogner
Grace C. Bonilla
Joseph D. Borrero
Donald Atuel Boyd
Jessica M. Brandes
Stephanie Lynn Brandt
Douglas Burton Brasher
Wendy Lynne Brasunas
Kieran Benjamin Brenner
Autumn Chandra 
  Brietstein
Rebecca Lee Brogan
Carolyn K. Brooks 
  Rincon
Brian Dale Brooks
Chevon Andre Brooks
Michael Timothy Brooks

Melissa Anne Brown
Jonah J. Brown-Cozien
Aliza F. Burns
Thomas Robert Burns
Thomas Howard 
  Burrows
Samuil Buschkin
Stephanie Lynn Busse
Gregory Donald Byrne
Shinhong Byun
Peter Anthony Calatozzo
Grant H. Caldis
John Michael Campbell
Jerry Canada
Megan Elizabeth Canter
Yue Cao
Raymund Degracia 
  Caparas
Kirsten Mary Carlson
Aliza Lorraine Carrino
Rebecca Constance 
  Carvalho
James John Cassidy
Joanne Cassidy
Veronica Castillo
Monica Castro
Anna Piepgrass Cave
Craig Matthew Cepler
Efraim Chagai Chalamish
Amy C. Chambers
Yvonne Yu-tin Chan
Suna Chang
Won Kyung Chang
Shagun Chawla
Josephine Alice 
  Cheatham
Audrey Yin-yung Chen
Kenneth Sanway Chen
Anthony Joseph Chiafari
Nina Eunjean Choi
Kamran Serhat Choudhry
Valerie Yee-hin Chow
Erica Anne Chu
Brook Ann Clark
Rocio Angelica Clausen
Natalie Christine Clayton
Jill R. Cohen
Jordan Matthew Cohen
Melissa Paige Cohen
Rebecca Rose Cohen
Kathryn A. Coleman
John Milton Collins
Lauren Jennifer Conrad
Carla R. Crawford
Daniel Hamilton Crow
Anthony Robert Curro
Nicole Denise Cuttino
Aaron Michael Daniels
Jared Elliot Danziger
Andrew William Deas
Justin James DeCamp
Adam Walter Decker
Abigail Lowe Deering
Christopher E. Delphin

Harrison Lane Denman
Nicole Rene Denver
Ashish Sukh Dev Vyas
Joseph Andrew Di Ruzzo
John Francis Diffley
Shahar John Dilbary
Joshua D. Dill
Scott T. Dillon
James Michael Divney
Zoe Jayde Dolan
Meghann Elizabeth 
  Donahue
Sarika Girish Doshi
Anna Christina Dover
Catherine Ann Duke
Ian Charles Lachlan 
  Duke-Richardet
Erica Noelle Duncan
Michael W. Dunn
Erin C. Durba
Kevin Michael Duttwyler
Patrick J. Dwyer
Pauline Clark Edelman
Sara Anne Edelman
Richelle P. Eisendrath
Demetrios Eleftheriades
Erez Elkon
Ron I. Erlichman
Yoav Ramzi Etzyon
Richard Werner Fagerer
Adam J. Falkauff
Bassina Farbenblum
Michael Farbenblum
Beth Mina Farber
Michael Seth Farber
Lina A. Fattom
Daniel Joseph Feinberg
Yaakov Benjamin 
  Feingold
Katharine Anne Ferguson
Christopher J. Fickes
Cesar Fausto Figueiredo 
  Pereira
Devon Victoria Filas
Andrew C. Finch
Michael J. Finkel
Terrence Finneran
Eileen Patricia Fitzsimons
Amie B. Florman
Alexander M. Fong
Karen E. Foxman
Amy Joann Fraley
Shannon E. Frank
Alison Renee Frieder
David Lawrence Frison
Elizabeth Ann Gable
Thomas Scott Gabriel
Vijaya Venkata Gadde
Raj Suresh Gandesha
Jason Allen Ganfer
Doreen J. Gani
Paola Garcia
Abigail F. Gaunt
Brian Paul Gearing

Patrick Schaefer Louis 
  Geary
Cameron A. Gee
Bonnie Rebecca Gershon
Michael E. Gertzman
Theodore Joseph Ghorra
Wesley Blake Gilbreath
Adam B. Ginder
Stephen J. Ginsberg
Kristin Launa Glover
Emily Lauren Gold
Hallie Suzanne Goldblatt
Christopher Mark 
  Golden
Addison Fredrick 
  Golladay
Aaron Chaim Goodman
Lisa Beth Gorrin
Jon Ryan Grabowski
Matthew James Grasso
Daniel R. Greenberg
Jonathan Noah Grill
Lorenz Felix Gross
Michelle Robin Gross
Molly Amanda Guptill
Michael Meyer Gurary
Michael A. Haber
Claire Hall
Davin Joseph Hall
Claudia Lesley 
  Hammerman
Li Han
Jared Everett Hansen
Suzanne Anastasia 
  Harrington-Steppen
Nicole R. Hart
Justin F. Heinrich
Victor Day Hendrickson
Elizabeth Ann Henries
Douglas Allen Henry
Keehwan Her
Gabriela Solange 
  Herbstein
Saskia Elizabeth Herz
Bruce C. Herzog
Tuukka D. Hess
Kristan E. Hildensperger
Olympe Peggy Hispard
Jared Marc Hoffman
Matthew J. Hollander
Carolyn J. Horan
Meredith C. Horn
Uri Horowitz
Constantine Alexander 
  Hortis
Miwako Hosaka
Qian Hu
Christopher Nelson Hurd
Michael Robert 
  Huttenlocher
John David Inglis
Susan Davies Inman
Amina Jafri
Ellen Gulbrandsen Jalkut

Catherine Marie Janasie
Judith Jean
Brian David Jebb
Amalia Wylder Jorns
Nicole Hirsch Joss
Abigail M. Kagle
Joann Ruth Kahn
Sheetal Jankiram Kale
Michelle Beth Kalka
Adam Jonathan 
  Kaminsky
Michelle Marie Kamme
Melissa Kaplan
Alexis Brie Karteron
Sara Y. Kasai
Jason H. Kasner
Tamar Luna Keil
Peter Keilty
Matthew B. Keller
Amy Rebecca Kelly
Mitchell Andrew Kent
Misha Janice Kerr
Stephanie Yohanna 
  Khalifa
Sharad Jamnu Khemani
Justin James Kilkenny
Helen Hye C Kim
Jae Myung Kim
Joo Hyang Kim
Steven Sung Yong Kim
Lauren King
Sunita Kini-tandon
Jason Israel Kirschner
Colleen Amber Klanchnik
Josef Maxim Klazen
Jay J. Klein
Aryeh Scott Klonsky
Zachary Seth Klughaupt
Jeffrey Seth Koenig
Daniel James Koevary
Mark Christopher Koh
Brian David Koosed
Alexander Thomas Korn
Absalom Seth Kotulski
Sophia Coquillette Koven
Gregory Douglas Kramer
David Paul Kreizer
Whitney Metzler Krosse
Eugene David 
  Kublanovsky
Lori Ann Kujawski
Yuan Jean Kuo
Keston Dennah Lall
Dianna Walsh Lamb
Rebecca Leigh Landau
James Ernest Langston
Eva Sandy Szudej Lasky
Christine Garin Lazatin
Jocelyn Elaine Leary
Gerald Lebovits
Jennifer Euna Lee
Melanie Elizabeth Lee
Bruce S. Leffler
Vanessa Clara Legagneur



NYSBA Journal  |  October 2006  |  55

In Memoriam
John J. Barrett

Schenectady, NY

Boris Kostelanetz
New York, NY

Jean M. Pyle
Gowanda, NY

George F. Roesch
Middletown, NY

David M. Safon
New York, NY

John Samuel Leibovitz
Lisia Lynette Leon
Phillip Richard Lerch
Shmuel Leshem
Brian Seth Levenson
David Andrew Levine
John Alexander Levy
Courtney Shane Lewis
Boris Liberman
Jennifer Amy Lifschitz
Christina Crawford 
  Lindberg
Jill Sari Linker
Alice C. Liou
Alvina Hoi Yee Lo
Elaina Jeanine Loizou
Brooke Lombardi
Alexander Seton Lorenzo
Erin Diana Love
Justin Lubatkin
Cindy Rebecca Lunsford
Christopher Robert 
  Machera
Alexandra Hirschfeld 
  Machinist
Peter Scott Maitland
Melissa Jaymie Manfro
Patricia S. Mann
Gilad Maoz
Andrew R. Mariniello
Jeffrey S. Marsilio
Frank Javier Marty
Anthony Joseph Matera
Erin Kate Mautner
Kathryn Ann 
  McCollough
Eric Allen McCabe
Paul David McCulloch
Thomas William 
  McDonald
Kevin M. McDonough
Matthew Bowen 
  McFarlane
Jamie Windfall McGloin-
  King
Kevin James McGrath
Cory Lynn McLaughlin
F. Todd McLoughlin
Christine Alicia McMillan
Diana Eileen McMonagle
Ryan David McNaughton
Kori Alisa Medow
Luz Elenia Medrano
Paul Eli Mehrer
Alissa Ann Mendys
Priyanka Gopinath 
  Menon
Randall Alan Merkelson
Jennifer M. Miletic
Matthieu Le Calvez 
  Milgrom
Tamara Millien
Julia Anne Millstein
Tamara Lynn Minikus

Anthony James Minko
Jason Michael Moff
Veena Mohandoss
Nicholas Williams 
  Montalbano
Sun Jin Moon
Matthew David Morgado
Maxwell Robert Morgan
Aaron C. Morris
David William Morris
Eric Todd Moser
Kendall Lynnette Miller 
  Moses
Sirimal Robin Mukerjee
Brian C. Muraresku
Hunter Robert Murdock
Elizabeth Margaret 
  Murtagh
Aaron Aiji Nagano
Daniela Elisabeth Nanau
Deepa Reddy Nayini
James S. Needham
Meir Neuberger
Julie Ann Newman
Natalie M. Newman
Steven M. Niditch
Jason A. Nielson
Luis E.C. Nobrega
Sara Elisabet Nordin
Matthew David North
Deena Maron Novick
Christina Nowak
Joan Macaulay Nugent
Jane Baek O’Brien
Daniel Maurice 
  O’Connell
Mollie E. O’Rourke
Sara Anne O’Toole
Matthew Mitchell Oates
Kevin Leo Oberdorfer
Melissa Oliver-Janiak
Jeffery Soland Olson
Zenya Onishi
Jesse Benjamin Orleans
Stuart Christopher Orsak
Damon Thomas Osborne
Vanesa Isabel Pagan
Christopher Michael 
  Panagos
Navin Kumud Pant
Richard Joseph Parent
Matthew Alan Parham
Justine Pasniewski
Priya Harish Patel
Rina Rajendra Patel
Matthew Richard Payne
Joanna Pecenik
Serena Michele Peck
Robert Joseph Pelkowski
Lisa Eiseman Pell
Hector Benjamin Perez
Jared Joseph Perez
Stacey Elaine Perkins 
  Rock

Oona Marie Peterson
Hollis Virginia Pfitsch
Skye S. Phillips
Robert M. Picayo
Sara Kate Pildis
Alicia Edith Plerhoples
Jean Z. Poh
Scott Polirstok
Matthew Joseph Porpora
Elissa Ruth Port
Lynn Ilene Poss
Robert Nathan Potter
Kenneth T. Powers
Sruti Prakash
Nicholas Scott Preston
Melissa J. Prober
Adriana Francesca Puleo
Edward Sinclaire Purdon
Katrina C. Randolph
Michele Patricia Rannie
Dave Nanj Rao
Ira H. Raphaelson
Myriam P. Rastaetter
Andrew Thomas Reardon
Dennis Jason Recca
Sangeeta Reddy
Gina Marie Reif
Harry Neil Reisig
Juan Carlos Restrepo-
  Rodriguez
Ryan James Rettmann
Alycia Kate Riccobono
Alexandra Elizabeth 
  Rigney
Christine Rodil Rivera
Jadhira Virginia Rivera
Carlos A. Rodriguez
Michael Pessin Roffe
Rebecca Jessica Rohtstein
Marc R. Romanoff
Lisa W. Rosaya
Ellen Dana Rosenberg
Jennifer Shayne 
  Rosenberg
Rachelle Rosenberg
William Rosenburgh
Evan Rothfarb
Evan Stone Rothfarb
Joshua Victor Rothman
Regan Conor Rowan
Karima Simone Rowe
Gregory Eric Rutstein

Jenny L. Ruzow
Denise Anne Ryan
Mary L. Ryan
Chaim Rybak
Jason Banta Sabat
Gregory Michael Sale
Gregory Sandidge
Kalaivani 
  Sankarapandian
Margaret Walker Sarratt
Janet Michal Sarver
Pamela Sawhney
Lissa Diane Schaupp
Christopher Schierloh
Shira Judith Schlaff
Frank Xavier Schoen
Roy S. Schondorf
Holly A. Schrader
Mark Schwed
Christopher M. Scott
Kyle T. Seifried
Anne B. Sekel
Rubin Simon Sfadj
Abe M. Shainberg
Elizabeth Morrow 
  Shanahan
Harry Alexander 
  Shannon
Sheila Sharifi-Azad
John Omololu Shasanmi
Samir Sheikh
Stephanie Leigh Shemin
Anthony Lym Shih
Irene Hsuan-i Shih
Lillith Evelyn Shilton
Lisa Lee Siders
David Silva
Adam R. Silver
Levi Y. Silver
Tameka Nachelle 
  Simmons
Rachel Sigel Simons
Ashika Singh
Daniel Benjamin Slater
Kevin Richard Small
Nathaniel B. Smith
Robert C. Smith
Shanay Monique Smith
Shannon Lynn Smith
Aaron Jason Solomon
Gazeena Kaur Soni

Lukasz Sosnicki
John P. Spader
Shayne William Spencer
Jennifer Helene Sperling
Karen Laura Spiegel
Allison C. Spivak
Jared Scott Stein
Jill Amy Steinberg
Gabriel E. Stern
William E. Stern
Kelli Rose Stieh
Eric Jeremy Stoller
Rachel Elizabeth Stowell
Amanda Lynn Straub
Danielle Tamar 
  Sugarman
James Suh
Jason R. Sussman
Yane Svetiev
Julie Tabarovsky
Judith Taft
Kerilee Aulani Tam
Dominika Natalia 
  Tarczynska
Sean F. Taylor
Meital Teitelman
Edward Richard 
  Tempesta
Marceline B. Tempesta
Fotini D. Theodorakis
Katherine M. Todd
Kenneth Brent Tomer
Claire E. Torchia
David John Torrente
James Richard Tortorella
Brian Paul Trauman
Jennifer Lamping 
  Truman
Sarah Vermylen Trust
Kara Janice Turner
Maximilien Neuerburg 
  Turner
Kerem Turunc
William Edward Uebbing
Andrew Ian Unterberg
Andrew Michael Van 
  Court
Louisa Kathleen Van 
  Velsor
Molly Maureen Varecka
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Mathew Cherappurathu 
  Varughese
Megan Kathleen Vesely
Alyssa L. Vickers
Lauren Beth Villa
Jessica C. Villalobos
Matthew C. Vogele
Elizabeth Kathleen Wade
Daniel John Walker
Peter Washkowitz
Jonathan Michael 
  Watkins
Steven M. Watt
Robert F. Weber
Christina J. Weis
Laura Nicole Weiss
Patricia Sonia Wencelblat
Adam S. Wexler
Craig Brian Whitney
Gail A. Wilder
Eric Christian 
  Willenbacher
James Russell Williams
Rodric David Alun 
  Williams
Benjamin David Wolf
Craig Alan Wolfe
Kyle Christopher Wong
Carmen Woo
Stefanie Merry Wool
Kimberly Brooke Worly
Gregory Elias Xethalis
Ken T. Yapp
Anne Chiu Yip
Rachael R. Yocum
Lisa Jiah Yoon
Howard Brandon Zakai
Jacqueline Lee Zalapa
Chaim A. Zelinger
Bryan J. Zetlin
Daniel E. Zipp
Adam Seth Zitter
Laura C. Zumpano

SECOND DISTRICT
Diana Siri Adams-
  Ciardullo
Joseph Vincent Aquilia
Mason Adams Barney
Timothy P. Barrett
Marc Daniel Beck
Eleanor Berlaga
Peter Vitali Betaneli
Jamie Lyn Brilliant
Jessica Sara Budoff
Meshulom Buls
Edward Crafts Carleton
Luisa Life Lin Chau
Heather Donnelly
Samuel L. Drukman
Etta Laverne Eason
Lauren Eileen Foster
Aisha Nzinga Garner
A. Paul Genato

Leah B. Ginsberg
Meir Ori Goldberg
Andrei M.K. Greenawalt
Michael Barry Hoenig
Sharon A. Joyce
Stacey Leigh Katz
Irina Emil Kerzhner
Jung Nina Rae Kim
Lawrence Mark Lazzara
Song-Chu Lee
Matthew Leis
Wanda Lucibello
Rebecca Gabrielle 
  Mermelstein
Jason Grant Morgan-
  Foster
Dominique Murray
Jaimee Lynn Nelsen
Sadia Rahman
Ayodele S. Rashid
Salvatore James Russo
Mitchell Barry Shpelfogel
Jane Shufer
David N. Slarskey
Alex D. Smith
Nancy Stillman
Yekaterina Trambitskaya
Mark Adam Ward
Dotan Weinman
Daniel M. Williamson
Christopher Allen 
  Wimmer

THIRD DISTRICT
Michael B. Cassidy
Meghan Anne Deltry
Shelby Lynn Foster
Annette Ingrid Kahler
Janet Kathleen Kealy
Marjolie Leonard
Jon M. Lewis
Teresa Monroe
Patricia Marie O’Rourke
Hye Jin Lucy Song
Marco F. Garcia Tomakin
Kara Ellen Wilson

FOURTH DISTRICT
Syma Shaikh Azam
Constantine F. DeStefano
Katrina Subhashini 
  Goldschmidt
Domenica Padula
James Christopher Yager

FIFTH DISTRICT
Seth Michael Azria
Adam Joseph Bateman
Joseph Thomas Burns
Melissa Ann Carbonaro
Brenda Denise Colella
John Donald Colella
Lisa Procter Denman
Lonnie Michael Dorsey

Cecilia M. Fagan Polidori
Trista Case Famoly
Christine G. Krupa
Ray Anthony Kyles
Michael D. Mulloy
Danielle M. Mustard
Kevin Patrick Nolan
Indira-Josina K. 
  Odamtten
Robert S. Rosonhoem
Lisa Rose Salisbury
Jason Zeigler

SIXTH DISTRICT
Heather L. Bissel
Jennifer Frances Bojdak
Patricia Canner
Matthew R. Coseo
Michael Ronald Hooper
Jennifer Jo Ranger

SEVENTH DISTRICT
James J. Bonsignore
Anne Elise Corriveau
Michael Giuliano
Jeffrey David Gravelle
Zachary James Gubler
Luke Vincent Harned
Matthew Benjamin 
  Powers
Janna Marie Pulver
Yelann Yu

EIGHTH DISTRICT
Beth J. Anderson
Matthew J. Batt
Christopher J. Brechtel
Elizabeth K. Buscaglia
Steven Eric Carr
Mary C. Chan
Nina S. Cherian
Jesse John Cooke
Paul Robert Didio
Carol Ann Farrar
Rajeev Gurtoo
Carissa Michelle Healy
Carl Alfred Hjort
Anthony Jordan
Jessica Marie Lazarin
Bridget A. McCue-
  Marshall
Matthew Donald Miller
Carla J. Miller Montroy
Christopher Ryan Poole
Jennifer M. Sarkees
Seth J. Seegert
Timothy Peter Seibold
Brian Michael Swann
Francis Robert Vavonese
Keith Richard Vona
Huiqun Zhu

NINTH DISTRICT
Paul Evan Babchik
Eric Steven Blanco
Thomas M. Bloomer
Matthew James Caplicki
Kristina Lynn Detmer
Angela Marie Douglas
Shaun Michael Ertischek
Jacinth Fairweather-
  Panton
Rami Jaser Fakhoury
Theodore Richard 
  Franzese
David Fried
Alexander E. Gallin
Aaron Davis Gould
Danielle Grosso
Edward William Hertwig
Paul M. Horwitz
Elwyn Chase Hutter
Edward Incle
Wing Shing Lee
Joshua Bar Lipsman
Christopher Andrew 
  Long
Susan T. Marcantoni
Jana Kimberly McAdams
Patrick J. McMahon
Jason D. Minard
Kelly Elizabeth Mofield
Carmee Georgia Murphy
Kimberly A. O’Toole
Emily R. Pankow
Kimberly C. Petillo
Jill Anne Posephney
Rebecca Lynn Praus
Simon Q. Ramone
Rekha Valluru Rao
Kristy Marie Santoianni
Gregory R. Saracino
Lisa Scanga
Eric Matthew Schroeder
Samantha Lynn Sigel
Kathryn Anne Volper
Jennifer Ann Warycha
Abraham Chaim Weiss
Nadine Yavru-Sakuk

TENTH DISTRICT
Kevin Joseph Abruzzese
Alison Ross Andersen
Vincent Christopher 
  Avagliano
Jaipaul Singh Bajwa
Arnold H. Bank
Marie A. Barker
Saurabh Bhasin
Christopher Daniel Birrer
Deborah Jill Blum
Anna Virginia 
  Boksenbaum
Jamie Brody
Lakeeda Monique Bundy
Nadine Simone Burnett

Michael C. Catalanotto
Cliff Anthony Christophe
Alison Marie Chulis
Robert Michael Connelly
Catherine Hanley 
  Coughlin
Robert Joseph Coyle
Marthe Marie Desdunes
Lauren Marie Doddato
Stacy Dru Fleisher
Bianca Formisano
Patrick Kenaris Foster
Aaron Robert Gardner
David Michael Geaney
Robert Edward Gebhard
Joseph James Giordano
Danielle Elizabeth 
  Giovinco
Jonathan D. Gottlieb
Rebecca Gayle Herman
Eileen Mary Hopkins
Thomas William Horn
Shannon Marie Jauck
Tara Elyssa Kahn
Jean Kalata
Timothy Michael Kelly
James Bradford Kenealy
Evan Matthew Kwarta
Robert Jack Larocca
Lisa Hyunji Lee
Daniel J. Lefkowitz
David Jason Leiter
Melissa Tracy Lewis
William James Loyd
Eric B. Masure
Stephanie Mathiesen
Anne Mayer
Charmaine M.A. 
  McArthur
Kerry John McCauley
Charles Eric McKeen
Lisabeth A. Mendola-
  D’andrea
Walter Gerard Metz
Desmond Gerard 
  O’Carroll
Elyse Patricia O’Connor
Heather Robin Ohlberg
Brad Troy Pincus
Joseph A. Potenza
Lee Bernardo Ratner
Jennifer M. Reilly
Michael David Saraga
Brian William Shaw
Rachel Shira Silberstein
Stacy Ann Skorupa
Sharlene Irma St. John
Jared Trevor Sullivan
Francesco Paolo Tini
Albina Nadia Torre-
  guasto
Peter Matthew 
  Tucciarone
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Constandinos John 
  Vennis
Joseph M. Whiting
Lisa Renee Williams
Margarett Mary Williams
Kevin James Wimmer
David J. Wood
Ivan Edgardo Young

ELEVENTH DISTRICT
Seth B. Altman
Joan M. Baim
Alyson E. Bass
David A. Bellon
Paul G. Cellupica
Agnes Jooyeon Chang
Charles B. Ciago
Payam Danialzadeh
Meghan Anne Douris
Jason Alexander Feldman
Dawn N. Ferenc
Debbora Tabor Gerressu
Quynda Lajuene Henry
Michael Stuart Horn
Olga Kallergi
Kenneth A. Kushner
Kerry-Ann Nikeisha 
  Lindo
Sapna S. Maloor
Rebecca Kay Marcus
Peter Marinis
Charles McKeen
Dana Lee Marie 
  Naughton
Priscilla Johanna 
  Navarrete
Michelle Mary Oliver
Joseph Thomas Palazzolo
Maureen E. Peknic
Janice A. Peretzman
Ekaterini Saoulis
Tzvi Saperstein
Vikas Sareen
Melanie Sweeney
Melanie Anne Sweeney
Zhuqing Tong
Michael Dominick Vozzo
Elizabeth Wade
Christina Antonia 
  Whalen

TWELFTH DISTRICT
Patrick Abraham Dunn
Jodi Rae Erickson
Marissa Kay Gould
Edward Joseph Kaigh
Christian J. Klossner
Kelli Michelle Lane
Timothy Weldon Lynch
Alissa Mendys
Joy S. Solomon
Stephanie Iraida Valentin

John B. Whelan
Sylvia Yae

OUT OF STATE
Nosson Tzvi Abrams
Obiageli Gold Agu
Ali Ijaz Ahmad
James Bernard Alcorn
Maud Larissa Alhanko
Stacy Danielle Allocca
Fujiko Amano
Farrin Rose Anello
Daniel Anstey
Monica Gamil Antoun
Ali Makik Arain
Andre Brickmann Areno
Edmund Samuel 
  Aronowitz
Ariel Revita Arriola
Jerome Vincent Assouline
Maria Patricia Melis 
  Tobia Astudillo
James Michael Auslander
Peter Michael Avery
Kafayat Morenike 
  Aylesworth
David Michael Babad
Ariane Sophie Baczynski
Moritz Hermann Baelz
Jon R. Bailey
Shalanda Helen Baker
Ramachandran 
  Balaraman
Michael Troy Baldwin
Randi Dawn Bandman
James Lee Barlow
David Paul Bartels
Amanda Jean Bartolotta
Matthew David Barton
Todd Ashley Barton
Haroon Jan Baryalay
Elias Bassil Bassil
Jean Henri Beauchataud
Edward Arlenovich 
  Belopolski
Ana Maria Belotto
Aryeh Nahum Benjamin
Julia Michelle Bennett
Karin Alyse Bentz
Melvyn H. Bergstein
Jennie Marie Berlinski
John Victor Berry
Harsharen Kaur Bhuller
Scott Robert Bialecki
David William Billings
Mark Andrew Bilski
Awak Bior
Ellen Ann Black
James Nicholas Boeving
David Wayne Bogan
Jan D. Bonhage
Bryan Richard Boodhoo

Alan Denis Booth
Richard David Bourke
Peter Gerald Brady
Leonard M. Braman
Sarah Joan Bray
Hayden R. Brewster
David Matthew Brown
Rebecca Britton Brown
Paul Francis Taggart 
  Brumpton
Liliya Faatovna 
  Bulgakova
David Jonathan Garavan 
  Bunker
David J. Burke
Howard Maceda Calleja
Candace Marie Camarata
Efstratios George 
  Camatsos
Jack Dayton Linn 
  Carrothers
Jocelyn E. Cassaniti
Karen Gay Castaneda
Antonino Pietro Catanese
Nicholas Italo Cerutti
Xavier Hubert Chabeuf
Robert Frederick 
  Chambers
Anne Marie Champion
Wooseok Chang
Gwendolyn Mae Chellam
Po San Sarah Cheng
Nina Wolcott Chernoff
Changhwa Jacob Cheu
Nicholas J. Chiaia
Nadia Chinchilla
Naval Chopra
Sandra Marilyn Chu
Ivana Cingel
John Reed Clay
Whitney Kipp Clayton
Daniel Kevin Clemente
Laura Denise Compton
Andrew John Contiguglia
Janet Costello
Clare Nicola Cotter
Anna Odella Crowell
Joseph Paul Cullen
Laura Anne D’angelo
Alexander Louis 
  D’Jamoos
Kaori Daimon
Charikleia Daouti
Emmanuel Xavier Dazin
Christopher James 
  Defilippis
David Scott Del Boccio
Jennifer Lynn Del Medico
Reema Ramesh Desai
Neha Dewan
Neji Ali Dhakouani
Seth Gerald Franklin 
  Diehl

Virginia Ann Dietrich
Marcus John Doherty
Sean Patrick Downing
Kirkandre Delgado 
  Durrant
Christophe Antoine 
  Durrer
Ruth Eckhardt
Alexandra Eve Edelman
Christopher Michael 
  Egleson
Walter Jay Ehrlich
Daniel Aaron Eisenberg
Elizaveta Eisenberg
David John Eklund
Eman Edith Eliya
Anthony P. Ellis
Jennifer Lynn Enmon
Jason Jerome Enzler
Michael Epshteyn
Kenya Ezato
Janel Batulan Fadrigo
Peter John Ferrazza
Jenny Figa
Jennifer Anne Fischer
Andrew Beckett Fisher
Andrew Marc Fisher
Justin Daniel Fitzdam
Barry Edward Fitzgerald
Julia Fitzner
Mark Gail Flaherty
Simone Elisabeth Angela 
  Flanigan
Peter Michael Flannery
Aaron Saul Fleisher
Elizabeth Pate Foley
Kimberly Gayle Foxx
Virginia Maria Frangella-
  Valdez
Wiltrud Fromm
Jennifer Denise Gable
Sarah Cox Garcia
Kristina Garza
Alisa Lynn Geller
Abraham R. George
Laura B. Ghirardi
Juliette Patricia Gillespie
Patrick C. Gilmartin
David Franklin Girard-
  Dicarlo
Elissa Judith Glasband
Michele Julie Glass
Melissa Anne Glidden
Harry Lee Godfrey
Jenice Kim Goffe
Erica Rachel Goldberg
Jemi Melanie Goulian
Michelle Marie Gowdy
Elizabeth Ariel Gradinger
Anne Elizabeth Green
Nicole Green
Sarah Devins 
  Greenberger

Sean Franks Greenwood
Christopher Robert Gresh
Jason Lewis Greshes
Ralph Camors Grimaldi
Hadley Jean Groft
Eric Welsh Gross
Marlene Christine Gross
Nir Akiva Grossman
Xiaozheng Gu
Christopher Frank 
  Guibert De Bruet
William James Gullotta
Temitope Temitayo Habib
Tara Lynn Halpern
Libby Zehava 
  Handelsman
Sean Fahim Hanna
Stephen Russell Harris
Tatarsha Harris-Bull
Allison Ruth Havourd
Hiroyuki Hayakawa
Michael E. Healey
Adam Sean Young 
  Hellman
Pierre-louis Francis Herin
Barbara Ho
Nina Carolin Hoening
Sarah Elizabeth Holbrook
Kelly Elaine Holmes
Karen Ann Hoogland
Troy Eugene Hughes
Brian M. Hunt
Joseph Peter Hyland
Hiroto Inoue
Jill Elizabeth Jamieson
Laurie Susan Jamieson
Lesley Ann Janzen
Nicole Erica Jassie
Lindsay Marie Jernigan
Roy Phillip Jetter
Qin Jiang
Stephanie Alexis Jillian
Cheryl Miller Johns
Andrea Lynn Johnson
Carie Dawn Martin Jones
Charles A. Jones
Adrianne Marie Joves
Man Suk Jung
Lillian Katherine 
  Kalmykov
Aiko Kamei
Martha Nabil Kammoun
Hyun Su Kang
Kristi Jean Kangas
Menachem Kaplan
Ryuta Kawai
Eli Johnson Kay-Oliphant
Brigitt Cornelia Keller 
  Godenzi
Roland Carlos Kemper
Daniel Benjamin Kessler
Min Hee Kim
Woo Kyung Kim
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Astri B. Kimball
Laoise King
Bernd Klauer
Christine Marie Klenk
Steven William 
  Klutkowski
John Gregory Koch
Joshua Jonathan Kohner
Michael Julian Kontos
Maria Maranion Kraus
Dale M. Krause
Samuel Bernard Kujas
Sue Yeon Kwon
Lindsay M. Lacava
Richard Charles Lafalce
George Freeman 
  Langendorf
Margaret Louise Lassack
Robyn Hilary Lauber
Coleman Thomas 
  Lechner
Douglas Tae Hee Lee
Jae Young Lee
Ji Unn Lee
Joanna May Lin Lee
Jong Goo Lee
Kyumin Kevin Lee
Janae Michelle Lepir
Neuman Leverett
Brendon Peter Levesque
Erica Renee Levin
Heather Marion Lewis
Ira Nathaniel Lifschitz
Alfredo Laurence 
  Lobianco
Stephen Todd Loden
Matthew Carmine 
  Lombardi
Qinglan Long
Carrie Ann Longstaff
Jessica Anne Loreto
Christie Nicole Love
David Lu
Kui Lu
Xuemei Lu
Kimberley Elizabeth 
  Lunetta
Cora Elizabeth Maclean
Arnaldo Venerando 
  Maestrey
David Scott Maldow
Paven Malhotra
Nancy Maloney
Michael Joseph Manusia
Matthew John Marquardt
Nichole Elizabeth 
  Martiak
Antonio Marzagao 
  Barbuto Neto
John Joseph Mastrantonio
Paul Harris Mazer
James Gerard McArdle
Onjil Tianna McEachin
Colm Patrick McInerney

Rachel Lela McVean
Mauricio Francisco 
  Melara
Raffi Melkonian
Andrew Paul Mercurio
Jesse Ram Merriam
John Michael Miano
Paul Jason Miller
Molly Maureen Mimier
Susan Lee Min
Fadi N. Minawi
Carla Resha Minniefield
Leslee Wilkins Miraldi
Cathryn Alexandra 
  Mitchell
Matthew Frank Mohlman
Michelle Ann Molinaro
Angela Marie Moore
Herminio Cruz Morelos
Peirce Richard Moser
Lamia Mouawad
Jay B. Mower
Elora Mukherjee
Grace Marie Mulvihill
James E. Myers
Youngsoog Na
Moneen Susan Nasmith
Esther Rebecca Nelson
Nathan Wade Nelson
David Peter Nicolardi
Bethany Michelle Nikfar
Tina Marie Nuccitelli
Justin David O’Connell
Leanne Aoife O’Loughlin
John Michael O’Malley
Allison Rachel O’Neill
Tara Maree O’Rourke
Jeremy Paul Oczek
Meghan O’Connell Offer
Rashida Jamila Ogletree
Taiwon Oh
Viktor Okasmaa
Thomas C.J. Ordeberg
Michael John Ovsievsky
Eric Jay Paisner
Beatrice Ann Mercader 
  Pangilinan
Jasdeep Singh Pannu
Jeffrey Dallas Parisi
Micahel Giacomo Parisi
Kyungjoo Park
Rosario Mario Patane
Leela Lucette Patel
Preeti Rani Patel
Alex Ray Pederson
Niall Andrew Pelly
Xiao Peng
James Marvin Perez
Monica Perez
Monica Perrette
Monika Dimcheva 
  Peteva-Granata
Rachele Petillo

Barbara Mary Pettoni
Sven Erik Pfahlert
James David Piel
D. Andrew Pietro
Sieglinde Elisabeth 
  Pommer
Megan Frese Porio
Samantha Anne Prasad
Rashmi Ann Puri
Steven Mark Pyser
Asad Ali Qazi
Sean Edward Quigley
Ellyn Rebecca Rajfer
Basem A. Ramadan
Vanessa Christine 
  Ramcharan
Kevin Scott Ranlett
Ruth Ann Rauls
Kathryn Jean Razin
Alon Shalom Rehany
Margaret Welles Renner
Lauren Elizabeth 
  Ricigliano
Sarah Catherine Rispin
Daniel Charles Ritson
Tara Antoinette Rivers
Ann Angel Roberts
David Adam Roemer
Brent A. Rogers
Phyllis Ann Rogers
William James Romans
Matthew Elliott Rose
Bruce Steven Rosen
Pierre S. Rosen
Jeffrey I. Ross
Lee Berkley Rowland
Allen Edward Frick 
  Rozansky
Yuval Rubinstein
Jennifer Flynn Rutter
So Saito
Ashok Sancheti
Carolle Laurence Sanchez
Barbara Ann Sangiuliano
Alexander Richard 
  Saunders
Thomas Glenn Saunders
James Patrick Sayko
Mark Elliott Schamel
Alfred Crew Schielke
Mark U. Schneiderman
Steven George 
  Schwesinger
Puja Seam
Rowan Cusumano Seidel
Niyati K. Shah
Mikal Braun Shaikh
Noya Shamir
Michael David Shapland
Travis Thomas Sheets
Brian Scott Shevlin
Chia-li Shih
Daniel Wooseob Shim

Ayako Shotoku
Juan Ignacio Signes 
  De Mesa
Mark Kenneth Silver
Chad Bennett Simon
Jeffrey S. Small
Igor Smelyansky
Sondra Marie Smith
Nathalie Smyth
Stephen Andrew Snyder
Steven Soo
Apar Singh Soor
Dario Alfonso Soto Abril
Katherine Gallup 
  Southwick
Maximilian Frank 
  Spengler
Rachel Amy Steamer
Christine Marie Stecura
Michael Benjamin 
  Steinberg
Kyle Robert Steinebach
Daniel Lee Steinhagen
Allen Mark Stewart
Junko Suetomi
Devin Francis Sullivan
Julianne Marie Sullivan
Stefan Robert Sulzer
John James Sumas
Shetal V. Sutaria
William Wade Sutton
Walter Hartnett Swanson
Asghar Ali Syed
Andrzej Piotr Szymanski
Vlademir Ian Morales 
  Tamayo
Katherine E. Tammaro
Payam Tanaeim
Daniel Ben Tehrani
William H. Tennant
Ann Desiree Thoeny
Caren Desiree Thomas
Carlton Michael Thorne

Derek Jason Threet
Nicolas Tollet
Shannon Dawn 
  Torgerson
Malgorzata E. Torzecka
Kortan Toygar
Anna Florence Triponel
Amy Schifter Tryon
Matthew N. Tsocanos
Jameson Paul Van Eck
Joost Pieter Van Hees
Ashley Meredith Van 
  Valkenburgh
Charles Reed Vantine
Urska Velikonja
David Brett Venino
Omer Viner
Krishana Pleasant 
  Walcott
Chin-chin Wang
Tahmina Watson
Daniel Isaac Weiner
Jessica Lee Weiss
Elena Karen Weitz
Abiola Olubusola 
  Williams
Jeremy Xavier Wilson
Mizuho Yamada
Dong Yang
Zhusong Yang
Nicholas G. Yokos
Eun Joo Yoo
Min Soo Yoo
Charles Michael Young
Qiong Yu
Richard Alan Yun
Kristen Luise Zaehringer
Philippe Lionel 
  Zambrowski
Samantha Renee Zenack
Guohui Zhang
Christine Marie 
  Zubikowski

NEW REGULAR MEMBERS 
1/1/06 - 8/30/06 __________________ 6,667

NEW LAW STUDENT MEMBERS 
1/1/06 - 8/30/06 ____________________ 478

TOTAL REGULAR MEMBERS 
AS OF 8/30/06 ___________________ 66,464

TOTAL LAW STUDENT MEMBERS 
AS OF 8/30/06 ____________________ 2,519

TOTAL MEMBERSHIP AS OF 
8/30/06 ________________________ 68,983

MEMBERSHIP TOTALS
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sented clients in civil litigations and 
was disbarred for such conduct.

In Geoghan, the attorney was dis-
barred for, inter alia, filing criminal 
charges to gain leverage in a civil 
lawsuit, misrepresenting the extent of 
his client’s injuries to his adversary in 
an effort to obtain a settlement, and 
indicating that once the settlement was 
paid he would instruct his client to 
give false and misleading testimony 
before the grand jury. In Friedman, the 
attorney was disbarred for a pattern 
of misconduct constituting intentional 
acts of dishonesty over a ten-year peri-
od, including knowingly filing a false 
affidavit, giving false testimony at a 
hearing before a federal judge, solicit-
ing false testimony from a witness, 
failing to supervise his investigator, 
failing to disclose information that he 
was required to reveal by law, and 
failing to disclose to the court that a 
witness gave false testimony. 

Attorneys have also been disci-
plined for failing to disclose client or 
witness perjury when they are in the 
midst of civil discovery or deposi-
tions. For instance, in In re Janoff (242 
A.D.2d 27, 672 N.Y.S.2d 89 (1st Dep’t 
1998)), an attorney was suspended for 
four years based on his conviction for 
insurance fraud. He had knowingly 
allowed clients to give false informa-
tion to doctors, failed to correct clients’ 
false deposition testimony, submitted 
false bills of particulars and false medi-
cal reports. The foregoing misconduct 
constituted conduct involving fraud, 
deceit, dishonesty or misrepresenta-
tion; participation in the creation of 
false evidence; intentionally assisting 
the client in illegal or fraudulent con-
duct; and conduct reflecting adversely 
on his fitness to practice law. 

However, a 1996 opinion from 
the New York County Lawyers’ 
Association (NYCLA) Professional 
Ethics Committee demonstrated how 
fine the line can be when an attorney, 
otherwise not involved in any deceit, 
becomes privy to a client’s misrepre-

ATTORNEY PROFESSIONALISM FORUM
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sentations. The Committee considered 
a lawyer’s obligation to correct prior 
deposition testimony which the lawyer 
later learns (from the client) was false. 
NYCLA Eth. Op. 712, 1996 WL 592653 
(1996). This opinion concluded that the 
fact that the deposition testimony was 
false was itself a protected confidence 
and secret and could not, without more, 
be disclosed to an adverse party. The 
NYCLA Ethics Committee concluded 
that “the inquirer may not directly or 
indirectly use the client’s untrue state-
ment in negotiations or at trial, or oth-
erwise vouch for or affirm the false 
testimony of the client,” but also opined 
that the lawyer could not disclose the 
fact that the testimony was false. 

Although NYCLA Ethics Opinion 
712 would seem to be on point given 
the situation you have presented, it 
may be subject to reevaluation in light 
of the decision law and disciplinary 
cases cited above. Those cases clearly 
indicate that as an officer of the court a 
lawyer may not allow or aid the client 
in the submission of false or perjured 
testimony. 

There is another factor that mili-
tates against inaction on your part. As 
mentioned above, DR 7-102(A)(3) pro-
vides that a lawyer may not conceal or 
knowingly fail to disclose that which 
the lawyer is required by law to reveal. 
This provision would thus apply to 
all such procedural and substantive 
obligations, as they may be imposed by 
rule or statute, including those found 
in the Civil Practice Law and Rules. 
Therefore, a lawyer’s ongoing duty 
to supplement and correct discovery 
responses under CPLR 3101(h) cannot 
be separated from this Disciplinary 
Rule, and indeed should be seen as 
being incorporated by reference. 

Accordingly, a lawyer who becomes 
aware of false deposition testimony 
should correct it to the extent required 
by law. This would mean advising 
your in-house attorney/client to cor-
rect the deposition testimony. Failing 
that, you may be obliged to do it 
yourself by contacting your adversary 
and possibly the Court. As for nego-
tiating a settlement, it is clear that 

you can neither rely on, nor use that 
portion of the deposition testimony in 
the negotiation process. However you 
proceed, be mindful that your actions 
must cause the least amount of harm 
to your client. 

The Forum,
by Deborah A. Scalise 
Jones Garneau, LLP 
Scarsdale, N.Y.

1. Some additional rules not which are not dis-
cussed herein because of space limitations also 
merit consideration in this sensitive area. See DR 
1-102(A)(4) (lawyer shall not engage in conduct that 
constitutes dishonesty, fraud, deceit or misrepresen-
tation); DR 1-102(A)(5) (lawyer shall not engage in 
conduct that is prejudicial to the administration of 
justice); DR 1-102(A)(7) (lawyer shall not engage in 
conduct that reflects adversely on fitness to prac-
tice); DR 1-104(E) (lawyer shall comply with the 
DRs even if he or she acted at the direction of anoth-
er person); DR 2-109 (lawyer shall not bring a case 
or assert a claim in bad faith); DR 2-110(A)(2) (law-
yer may not withdraw from representation without 
taking steps to avoid the foreseeable prejudice to 
the rights of the client); DR 2-110(B)(2) (lawyer’s 
withdrawal is mandatory if the lawyer knows or it 
is obvious that continued employment will violate a 
DR); DR 2-110(C) (lawyer’s withdrawal is permitted 
when the client: insists upon presenting an unwar-
ranted claim or defense; persists in a course of 
action that the lawyer reasonably believes is crimi-
nal or fraudulent; insists that the lawyer pursue 
illegal conduct or conduct prohibited by the DRs; 
has used the lawyer’s services to perpetrate a crime 
or fraud); DR 7-102(A)(3) (lawyer shall not conceal 
or fail to disclose that which he or she is required 
to reveal by law); DR 7-106(C)(1) (lawyer shall not 
allude to any matter that he or she has no reason-
able basis to believe is relevant or that will not be 
supported by evidence); DR 7-106(C)(7) (lawyer 
shall not intentionally violate an established rule of 
procedure or evidence).

2.  For a discussion as to the standard as to when 
an attorney must disclose, see Grievance Committee v. 
Doe, 847 F.2d 57 (2d Cir. 1988), where the court held 
that an attorney who received information that his 
adversary’s witness lied at a deposition, and failed 
to disclose that information to the court, had to have 
had actual knowledge of fraud – not just a mere 
suspicion of the perjury – to be required to report 
such information to the court.

We represent a large local corpora-
tion as sole outside counsel, and the 
fees generated are quite significant to 
our firm. I am the partner in charge, 
and responsible for the assignment of 
this client’s matters. For the past two 

QUESTION FOR THE 
NEXT ATTORNEY
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years, a senior associate in our firm 
(let’s call him “Brad”) has worked 
closely with me in serving this client. 
As time went by, Brad began to fill in 
for me at meetings held at the client’s 
place of business. Nearly all of those 
sessions included the client’s General 
Counsel/Vice President for Legal 
Affairs (I’ll identify her as “Linda”). 

Brad has just informed me that 
Linda wants him to become the prin-
cipal attorney on the client’s account. 
According to Brad, we really have no 
choice in this matter. Should I refuse 
to go along with this “takeover,” Linda 
will (again, according to Brad) begin 
using other law firms. In addition, our 
firm allocates credits in favor of the 
person who brings in a client’s busi-
ness. Under our system, I am now, 
as the lead attorney, receiving all the 
credit for billings that result from this 
client’s matters. That credit will go to 
Brad if he becomes lead counsel. 

As if this were not enough, Brad 
further advised me that Linda has told 
him that she will send her company’s 
matters to his next firm (as long as no 
conflicts exist), should he be fired or 
choose to leave. However, he insisted 
that he is happy with our firm, and 
wants to stay.

Both Brad and Linda are single, 
and I suspect they are romantically 
involved. Aside from my own personal 
losses, I believe there are risks for the 
firm if the proposed change is made. 
His statements to the contrary notwith-
standing, Brad could leave and take 
the client with him. Even if this does 
not happen, there could be a bad end-
ing to the affair, which could also result 
in the loss of this important client.

This is a mess, but my initial reac-
tion was that I have no choice but to 
go along. However, my own ego and 
wallet aside, I have started to feel that 
there is something unethical about all of 
this. I have thus far avoided contacting 
Linda for verification of Brad’s story, 
because I am still trying to decide how 
to handle things if he accurately report-
ed her wishes. Any advice you can pro-
vide would be most appreciated.

Sincerely, 
Partner With a Problem

ATTORNEY PROFESSIONALISM FORUM
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• Such (That) is the way it is: Never 
use the legalism “such” as an adverb or 
use a “such” that can mean more than 
one thing. And “such” cannot displace 
“very,” as in, “She’s such a good writ-
er.” Use a comparison instead: “She’s 
such a good writer that . . . .”

• Complete your prepositions: 
“The opinion was notable for his dis-
agreement and disrespect for his col-
leagues.” Becomes: “His opinion was 
notable for his disagreement with and 
his disrespect for his colleagues.”

• Complete comparisons concise-
ly with apostrophes: “The partner’s 
writing is as powerful as a novelist.” 
Becomes: “The partner’s writing is as 
powerful as a novelist’s.” (Translation: 
“as that of a novelist” or “as a novelist’s 
writing.”)

Absolute Comparisons. Don’t use 
comparisons as absolutes: “Good style 
books are found at better book stores 
everywhere.” Becomes: “Good style 
books are found at the best book stores 
everywhere.” Bifocal glasses help 

many older people.” Becomes: “Bifocal 
glasses help many old people.”

Double Comparisons. Don’t use dou-
ble comparisons: “more better,” “most 
coldest.”

Logic in Sentencing
Legal writing must be precise. These 
examples raise common precision 
errors:

“This Article 78 petition must be 
dismissed due to a fatal defect.” (A 
defect in the petition? A defect in the 
record below?)

“Objectant’s papers [or motions] 
argue that . . . .” Becomes: “Objectant 
argues that . . . .” (Litigants, not their 
papers, argue.)

“The principle in Hadley v. Baxendale 
(1854) holds that . . . .” Becomes: “The 
principle in Hadley v. Baxendale (1854) is 
that . . . .” (Principles don’t hold; only 
courts hold.)

“The Huntley hearing found the con-
fession admissible.” Becomes: “After a 
Huntley hearing, the court found the 
confession admissible.” (Courts, not 
hearings, decide cases.)

“The holding in X v. Y held that 
. . . .” Becomes: “The X v. Y court held 
that . . . .” (Courts, not holdings or 
cases, decide cases.)

“Judge X rendered a cold-blooded 
ruling.” (Judge X, but not her rulings, 
might be cold-blooded.)

Fake Logic
Some profundities state propositions 
so obvious they must be banned from 
good writing: “Further developments 
can happen.” “It’s impossible to pre-
dict.” “It’s too early to tell.” “It remains 
to be seen.” “Only the future can tell.” 
“This may occur in the foreseeable 
future.” “Whether that’ll happen is 
unknown.” “Anything can happen.” 

Can anything happen? Maybe. But 
compared to what? ■

GERALD LEBOVITS is a judge of the New York 
City Civil Court, Housing Part, in Manhattan and 
an adjunct at New York Law School. His e-mail 
address is GLebovits@aol.com.
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typist than he.” Becomes, by clarifying 
the ellipticism: “The court reporter 
is a better typist than he is.” Without 
clarifying the ellipticism, your reader 
might believe that you mean “than he 
was” or “than he used to be.”

• More-important comparisons: 
Prefer “more important” to “more 
importantly.”

• Final comparisons: The final part 
of a comparison should agree with 
every part of a sentence. Incorrect: “That 
assistant district attorney is one of the 
best, if not the best, writer in New York 
State.” Correct: “That assistant district 
attorney is one of the best writers in 
New York State, if not the best.”

• Same comparisons: When com-
paring elements of the same kind, use 
“any other” or “anyone else”: “Judge 
Y’s opinion is better than any opinion 
I have ever read.” Becomes: “Judge Y’s 
opinion is better than any other opin-
ion I have ever read.” “Judge X writes 
better than any [add other] judge.” 
(Without the addition, the sentence 
means that Judge X writes better than 
any judge, including Judge X.) “Judge 
Y was as happy as anyone [add else] 
about the verdict.” (“Anyone,” but not 
“anyone else,” includes Judge Y.)

affected by the decision took it the 
worst.”

• Almost-right advice: Don’t use 
“most” instead of “almost.” “Most 
every Legal Aid Society lawyer is 
underpaid.” Becomes: “Almost every 
Legal Aid Society lawyer is under-
paid.”

Complete Comparisons:
• For “better” or “worse”: “Judge 

X’s elder [not older] brother’s writing 
is better.” Better than what? If “better” 
refers to “writing,” then better than 
whose writing?

• Than: “Judge X is closer to her 
husband than her law clerk.” Becomes, 
we hope: “Judge X is closer to her hus-
band than to her law clerk.”

• That: “The color of her robes is 
darker than her purse.” Becomes: “The 
color of her robes is darker than that of 
her purse.”

• Relatively: “The District Court 
judge has a relatively light caseload.” 
Becomes: “District Court Judge X’s case-
load is light relative to [or compared 
with] District Judge Y’s caseload.” (In 
the first sentence, the reader doesn’t 
know to whom or to what “relative” 
applies. Relative to or compared with 
his brother-in-law’s? Relative to or 
compared with Judge X’s caseload last 
term?)

• Morph your “mores”: “The asso-
ciate enjoys writing more than her.” 
(More than the associate enjoys her? 
Or more than she enjoys writing? If the 
latter, rewrite: “The associate enjoys 
writing more than she does.”)

• Ellipses. Don’t end with a subjunc-
tive-case personal pronoun in formal 
writing. “The court reporter is a better 

Lawyers spend their careers anal-
ogizing and distinguishing stat-
utes, cases, contracts, and facts. 

Lawyers specialize in comparison and 
contrast. Anything can happen when 
lawyers compare apples with aard-
varks.

Comparisons
“To” and “with” comparisons. To compare 
something “to” something else is to 
liken one person or thing to another. To 
compare something “with” something 
else is to note similarities or differences.

Logical Comparisons: 
Comparisons must make sense: “The 
court was overturned.” (With what? 
A bulldozer? Better: The court’s “deci-
sion” was overturned.) “The test bal-
anced the interests.” (Incorrect rela-
tionship: Courts use tests to balance 
interests. Tests themselves can’t bal-
ance.) “New York’s death-penalty law 
differs from 36 other states.” (Incorrect 
category: A law isn’t a state.)

Superlative Comparisons:
• The better advice: Use superla-

tives (“est” or “most”) to compare 
three or more items. Use compari-
sons (“er” or “more”) for one or two. 
Play by the numbers: “The best of the 
two opinions is Gideon v. Wainwright.” 
Becomes: “The better of the two opin-
ions is Gideon v. Wainwright.” “Ms. X is 
the quicker of the three court attorneys 
in the Appellate Division.” Becomes: 
“Ms. X is the quickest of the three court 
attorneys in the Appellate Division.”

• Most-good advice: Don’t use 
“mostly” if you mean “the greatest 
degree.” “Those most [not mostly] 

Good style books 
aren’t found at

“better” book stores. 
They’re at the

best stores.




