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“ . . . and to have the assistance of
counsel for his defense.”1

The voices became more emo-
tional and sentences went unfinished
as the television talk show panelists
jostled to make their points. The topic
of the July 29 program was “Troubles
Criminal Defense Attorneys Face.”
At the core of the questions was that
perpetual source of public angst:
How can you represent him/her?
“This attorney defended Samantha’s
alleged killer last year—got him off
the hook, no prison time. And now
John Pozza faces death threats, per-
sonal doubts, questions from the
public, and from our panel,” pro-
gram host Larry King commented,
referring to the acquittal in a previ-
ous trial in a molestation case.

Attorney Pozza explained that his
role was not fact-finding, but rather,
providing the best defense possible
for every client. He spoke of his ex-
tensive inner thoughts as he realized
that the accused in the death of the 5-
year-old is his former client and of
his efforts to separate personal and
professional feelings. The panelists
wrestled with applying constitutional rights and
lawyers’ professional responsibilities to the case at
hand. 

The debate and questions raised by the participants
and callers emphasized the need for the Association to
do more to educate the public and speak out in the
media on behalf of the profession. The discussion in this
program and in the many others confirmed that the pri-
ority that we have given to communications is indeed
well placed. 

Attorney Pozza, of course, is not alone in being asked
how he can provide criminal defense, how he can repre-
sent those charged with acts that send a chill upon
telling, what his obligations are as an attorney, what an
acquittal means, how he separates the professional from
the personal, how he deals with the fear that a guilty
person will go free, and why he does what he does. As
raised in the program described, the fear extends to the
prosecutor, concerned about conviction of someone who
is innocent. Responding to these questions and review-
ing the principles and values of our constitutional and
judicial system must make clear that these issues weigh
heavily on members of the bar. It must also make clear
that the defense of the accused by the effective assis-
tance of counsel is at the heart of our system and our

freedoms. We need only look at this
issue’s insert, the “Report to the
Membership,” to relive the horror of
September 11 and to remind our-
selves of the precious and fragile na-
ture of those freedoms, as well as the
vital roles of the legal profession. 

My studies of this subject took me
to the diary of another criminal de-
fense attorney, who related his
considerations and experiences in
representing soldiers on trial for the
killing of five civilians—a case
marked by public outcry and sub-
stantial press coverage. The defense
counsel wrote that he devoted him-
self “to endless labor and anxiety, if
not infamy and death, and that for
nothing, except what indeed was and
ought to be all in all, a sense of duty.”
The representation, he said, was “one
of the best pieces of service I ever
rendered my country.” In discussing
his defense of the British soldiers in
the 1770 Boston Massacre, John
Adams stressed the importance of a
fair trial—a cause he saw as vital to
the country and its justice system.
Following an argument of self-de-

fense, the soldiers were acquitted, excepting two who
were punished by thumb branding. Adams saw the ver-
dict as proper, but advised that it did not mean that the
incident should not be termed a massacre and it should
not be construed as an endorsement of the British gov-
ernment’s actions and its maintenance of standing
armies that led up to the situation. He came in for heavy
criticism for taking on the case. 

The defense of Timothy McVeigh in the Oklahoma
federal building bombing was another case in which the
issues of defense and fair trial were on trial in the pub-
lic arena. An article in the New York Times reported,
“some legal scholars and practitioners say the case is
likely to underscore how the American legal system, for
all its flaws, can provide a fair trial to the most reviled
suspects in high-profile cases.” One lesson on the role of
counsel was provided in the comments of one of
McVeigh’s attorneys: “‘The reason I accepted the ap-
pointment in the first place is that I’ve never seen any-
one who needed a lawyer more than that boy did.’”2

The answers to the “how can you defend” probing
require an explanation of the adversary system devel-

Journal | September 2002 5

LORRAINE POWER THARP

Assistance of Counsel

PRESIDENT’S
MESSAGE

Lorraine Power Tharp can be reached at Whiteman 
Osterman & Hanna, One Commerce Plaza, Albany New
York 12260, or by e-mail at lptharp@woh.com.



oped in the Sixth Amendment’s right to assistance of
counsel in criminal matters and the Fourteenth Amend-
ment’s due process and equal protection provisions,
coupled with the obligations set forth in the Code of
Professional Responsibility. Referring to Adams and the
long line of successors at the bar who courageously up-
held the principles and values of the justice system, the
Ethical Considerations of our Code of Professional Re-
sponsibility state:

History is replete with instances of distinguished sacri-
ficial services by lawyers who have represented unpop-
ular clients and causes. Regardless of personal feelings,
a lawyer should not decline representation because a
client or cause is unpopular or community reaction is
adverse. A lawyer’s representation of a client, including
representation by appointment, does not constitute an
endorsement of the client’s political, economic, social or
moral views or activities.3

A related EC, however, advises that “a lawyer should
decline employment if the intensity of personal feelings,
as distinguished from a community attitude, may im-
pair effective representation of a prospective client.”4

Building on these points, the essential role of criminal
defense counsel is succinctly described in the American
Bar Association’s Standards for Criminal Justice, as a
basic duty “to serve as the accused’s counselor and ad-
vocate with courage and devotion and to render effec-
tive, quality representation.” And the standards advise
that the “[d]efense counsel is the professional represen-
tative of the accused, not the accused’s alter ego.”5

These are lessons not quickly imparted or grasped.
While the Constitution is at least part of school curricu-
lum, professional responsibility provisions seldom go
beyond study within the profession. Professor Barbara
Allen Babcock of Stanford Law School finds that the
“how can you defend” query in fact contains four ques-
tions, each emphasizing a different word in the sen-
tence. Citing the value in continuing the effort of expla-
nation, she notes that in the hundreds of times she
responds to this question, the inquirer has never really
been satisfied and nor has she.6 It is for us to heighten
awareness and educate at every opportunity.

I have become “tuned in” to the numerous legal is-
sues brought up in the talk show circuit, as well as in the
daily press and broadcast news updates. The good news
is that general interest in the law seems to be at an all-
time high. I have no doubt that this will continue, with
issues of corporate fraud and enemy combatants and
detainees at the forefront. The challenge is to make
headway in a sea of misunderstanding, mistrust and
strong emotions. Progress can be made, but it will take
consistent, concerted advocacy as an organization and
as individuals. In addition to our institutional outreach,
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PRESIDENT’S MESSAGE we will work to aid you in seizing opportunities to
speak out in your community. Communication is a
major topic for our upcoming Executive Committee
strategic planning retreat, and I will have much to re-
port to you on those proceedings and on the action
plans that result. 

In looking at this issue, I must confess to a certain
background. The daughter of a district attorney and the
spouse of an assistant district attorney, I often heard that
prosecutors were on “the side of the angels.” Whether
they are or not, let us help to educate one another and
the public that, by ensuring the accused effective assis-
tance of counsel, the defense attorney is not made out to
be the devil.

1. U.S. Const. amend. VI.
2. Peter Applebome, The Pariah as Client: Bombing Case

Rekindles Debate for Lawyers, N.Y. Times, Apr. 28, 1995, at
A28.

3. The Lawyer’s Code of Professional Responsibility EC
2-27 (“Code”).

4. Code, EC 2-30.
5. ABA Standards for Criminal Justice: Prosecution Function

and Defense Function, Standard 4-1.2(b), (e).
6. Barbara Allen Babcock, Defending the Guilty, 32 Clev. St. L.

Rev. 175, 177 (1983).



Preserving a Heritage

Historical Society Will Collect
Records of New York’s Courts

BY HOWARD F. ANGIONE

Spurred by a concern that irreplaceable records of
the courts in New York are being lost, a group of
prominent judges and attorneys have formed the

Historical Society of the Courts of the State of New York.
The group, patterned after a similar society that has

existed for many years to preserve the history of the U.S.
Supreme Court, has received a charter from the New
York State Board of Regents. It plans to locate the mat-
erials it is collecting at the Pace University School of
Law in White Plains.

The officers are Albert M. Rosenblatt of the Court of
Appeals, president; Richard J. Bartlett, the attorney who
headed the commission that established a new penal
law for the state in 1967, vice president; E. Frances Mur-
ray, the librarian at the Court of Appeals in Albany, sec-
retary; and Stephen P. Younger of Patterson, Belknap,
Webb & Tyler LLP in New York, treasurer.

Members of the board of trustees include Chief Judge
Judith S. Kaye of the Court of Appeals, who traces the
impetus for the project to the 1997 commemoration of
the 150th anniversary of the Court of Appeals “when we

were shocked to realize how little of the history of the
state’s courts was being preserved and that opportuni-
ties to preserve personal recollections and memories
were being lost every day.”

Attorneys and judges from throughout the state are
being invited to participate in the activities of the soci-
ety. A program/membership committee is headed by
Henry M. Greenberg of Couch White, LLP in Albany
and Steven C. Krane of Proskauer Rose LLP in New
York City, immediate past president of the New York
State Bar Association.

A Web site describing the society’s activities and ac-
quisitions is being prepared and is expected to be avail-
able this fall, at www.courts.state.ny.us/history.

Recalling the efforts to commemorate the Court of
Appeals’ anniversary, Judge Kaye said, “We realized,
for example, that we had portraits for only six of the
eight judges of the original Court of Appeals. Fortu-
nately Judge Rosenblatt was able to find a picture of
Charles H. Ruggles and we found a distant nephew of
Charles Gray who provided his portrait.” The com-
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members of the 
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right. In attendance at
a ceremonial gathering
were New York
attorneys and
dignitaries.



memorative project led eventually to the publication of
a book, There Shall Be a Court of Appeals, a title taken from
the language in Article VI, § 2 of the New York State
Constitution in 1846.

The historical society is taking on a broader mandate
to collect and preserve records of all courts throughout
the state, providing background and the human stories
that go beyond officially reported court decisions. 

“We struggled mightily to put together our own his-
tory at the Court of Appeals,” Judge Kaye said. “It made
us realize that a concerted effort would be necessary to
organize and record the history of the state’s courts. To
perpetuate our justice system, we need to know and un-
derstand its roots. We want to provide a resource where
everyone—attorneys, historians, students, and the pub-
lic—can explore how our court system has evolved.”

Concluding her thoughts on a lighter note, Judge
Kaye added, “And besides, it’s fun!”

Judge Rosenblatt said he hopes the project will help
to show future generations what life and law were like
up through the dawning of this new millennium. “We
should not disappoint them,” he said. “Perhaps if we
help them understand us and our forebears, they can
improve on what we all have done. We want to save
what is about to be lost, assemble what we have, and
make a tableau for the future.”

He noted that, as a starting point, the society is fortu-
nate to have access to some “great riches,” including a
minute book for the New York State Supreme Court that
survives in a library in Flushing and contains material
dating back to the establishment of that court in 1691.
Other items available include intact blueprints of New
York City Hall, which was completed in 1703 and

served as the site of the Peter Zenger trial, and a roll of
New York lawyers that bears the signature of Alexander
Hamilton. And then there are “the riches we have yet to
discover—the documents and relics that will turn up
once we cast the net.”

Turning philosophical, Judge Rosenblatt reflected
that computers and cameras now make it possible to
record historical events, but they have “very little imag-
ination and no soul. In this respect, humans have it all
over their computers and cameras, but human beings
have a serious shortcoming: when the heart stops beat-
ing, the mind’s memory bank is lost forever. Herodotus,
Thucydides, Plutarch, Josephus, The Venerable Bede
and James Boswell each had his own extraordinary tal-
ent and a capacity for detail and perspective. But there
is one thing they have in common—an achievement so
extraordinary that we are forever in their debt: they
wrote things down.”

Trustees of the society, in addition to the officers and
Judge Kaye, are Barbara A. Brinkley, Stuart M. Cohen,
Norman Goodman, John D. Gordan III, Henry M.
Greenberg, Andrew L. Kaufman, Steven C. Krane,
Jonathan Lippman, E. Leo Milonas, M. Catherine
Richardson, Leon Silverman, Christine W. Ward and
William M. Wiecek.

Shown below are samples of some of the pho-
tographs being assembled by the society.

Anyone interested in participating in the society’s ac-
tivities will find an application for membership on the
Web site. Questions may also be directed to Joann Dean
at Pace University School of Law, (914) 682-3222.

HOWARD F. ANGIONE is the editor of the Journal.

Journal |  September 2002 9

This 1878 photograph
depicts members of the
bar in the first court-
room used by the
Court of Appeals.
Shown at the tables
are five former judges
of the Court of
Appeals, numerous
current and former
judges of the Supreme
Court, and prominent
lawyers from
throughout the 
state.



An Advocate’s Perspective

Mediation in Commercial Cases
Can Be Very Effective for Clients

BY JAMES A. BEHA II

In business disputes, mediation is too often merely the
interruption of ill-tempered litigation for an equally
litigious negotiation. Simply put: that’s just not good

lawyering! Participating in a mediation can turn out to
be very effective for your business client, and perhaps
even supply information you will find useful if the liti-
gation continues.1

To turn the experience to advantage, however, coun-
sel and client need to perceive how different the media-
tion forum is from a trial setting, and counsel needs to
consider how best to employ, and restrain, advocacy
skills in this framework.2

Mediation falls within the burgeoning sphere of
“ADR” (Alternate Dispute Resolution), but it differs
from the multitude of variations on the arbitration
theme in the very key respect that the mediator, al-
though often regarded by the clients as having an inde-
pendent, judge-like role, in fact has no authority to im-
pose an outcome on the participants.3

Mediation is often defined as a “voluntary” process,
but in practice participation is often mandated by the
court—or is so heartily encouraged that it cannot be
evaded. A number of courts, including the Commercial
Division of the Supreme Court in New York City, now
mandate the parties’ good faith participation in a medi-
ation program early in the life of a lawsuit.4 While the
court administrators are proud of the track records of
these programs, in some jurisdictions court-sponsored
mediation programs are themselves giving rise to de-
bates—and some litigation.5

If the parties are ready for mediation of their own ac-
cord, they can now turn to a wide variety of dispute res-
olution services. Parties may also consult organizations
such as the Institute for Dispute Resolution of the Cen-
ter for Public Resources, which does not supervise pro-
ceedings but does offer lists of well-respected lawyers,
jurists and businessmen prepared to serve as mediators.

Timing and Format
A concern with many court-mandated mediation

programs is that mediation may be required at a junc-
ture when the case is not yet ripe for it—for example,
when some key factual or legal issue must yet be re-

solved. However, uncertainty often is a good circum-
stance for mediation, because a wide range of outcomes
remains possible.6

Even if the case is not “ready” to settle, counsel
should be very much aware that an unsuccessful early
mediation may nonetheless both provide useful insights
about the opposing party’s view of the merits and the
evidence and leave clients with “something to chew on”
that may lead to resuming discussions later. So even if
the timing seems wrong, counsel and client should con-
sider investing serious effort in a mandated mediation,
to see what they can learn in the process and to lay the
groundwork for future negotiation, possibly even for re-
sumption of the mediation down the road.

Although there are many variations, mediations typ-
ically move along a well-formatted, five-step path, with
clients present throughout:

• Introductory Session—Some kind of joint session
where rules and procedures are explained, the mediator
gives the parties some sense of the mediator’s particular
approach and style, and a schedule is set for submitting
materials to the mediator.

• Presentations—Some kind of joint session where
each side makes a presentation, most often with the op-
posing party present.

• Caucus—A series of separate meetings between the
mediator and each side, commonly referred to as a “cau-
cus.” Initial meetings explore positions; later meetings
communicate the opposing party’s reactions and re-
sponses (and usually some comment thereon by the me-
diator) and pose follow-up questions.

JAMES A. BEHA II is a partner in the
New York office of Winston & Strawn.
A graduate of Princeton University, he
holds a J.D. from Harvard Law School
and a Ph.D. from Harvard University.
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• Working Sessions—Periodic joint sessions to build
relationships, often including a joint session of clients
with the mediator, without counsel present (some coun-
sel will refuse to agree to this procedure, but many me-
diators press hard for it).

• Concluding or Bridge Session—A concluding ses-
sion to identify areas of agreement, point to areas for
further communication, commit parties to a process of
future discussion, and perhaps schedule future sessions.

A mediation differs in many important ways from a
“settlement conference.” There is far more communica-
tion with the client; the mediator does not have power
over the future of the case;
the mediator will evidence
sympathy with your client’s
position rather than hammer
at weaknesses; and most me-
diators will be reluctant to
offer opinions on the law.

One of the best aspects of
privately arranged mediation
is that the parties can come to
define with the neutral what
they want from the process, and when. In one recent col-
lection of five interconnected cases, my client partici-
pated in six different mediations, of varying scope. One
was in the Southern District’s court-mandated program,
one was informally court-mandated, and the others
were initiated by the parties. 

Each mediation had a different format: Some maxi-
mized direct communications between client represen-
tatives, but several never connected the clients directly
at all. Some began with fairly elaborate presentations
by counsel for each side with clients present, but one
used briefing memoranda intended for the mediator
only and not exchanged with the other side. One medi-
ation put heavy emphasis on decision-tree analysis as a
tool for pushing the parties to reach a shared specifica-
tion of the issues in the case and to debate probability
ratings, while another mediation avoided issues analy-
sis altogether and focused solely on communicating of-
fers and responses between separate caucuses. Finally,
while some mediations proceeded through several
straight days of “all hands” meetings, another met for
one or two days a month over the course of almost a
year, sometimes on the telephone and sometimes face-
to-face, sometimes with both sides and other times with
only one.

Mediators—Styles
Quite a few retired judges and a number of practicing

lawyers are making the conduct of mediations the pri-
mary focus of their practice.7 Counsel cannot assume,

however, that because someone is a respected judge,
lawyer, or businessperson he or she necessarily will be
an effective mediator. Although some mediation skills
come naturally, others require good training—especially
for lawyers, for whom patience and keeping one’s views
to oneself are seldom primary character traits. Good
judges, and particularly those known as “settlement
judges,” may also lack the style or skills for a process
that is fundamentally coaxing, not coercive.

Some persons put in the role of mediator have little
training in the methods for achieving agreement in a
noncoercive setting, but more and more frequently me-
diators have been through an extensive program that

has provided training in
framing questions, refining
discussions, displaying em-
pathy, avoiding premature
evaluations, and so forth.
Such mediators likely also
have received some training
in mediation ethics, and may
be part of an organization
that has a code of ethics. In
other cases, the ADR pro-
gram itself may have its own

standards of conduct—as is the case for the programs
administered in New York Supreme Court, where the
mediators are trained volunteers generally drawn from
the practicing litigation bar.

As an advocate for the client, counsel should think
carefully about how mediators function and assess a
particular mediator in those terms, to see how counsel
can best work toward a successful result for the client.8

To get that result, counsel should be attuned to how me-
diators are typically trained to think of their role, partic-
ularly as that role breaks into four distinct segments:

• Negotiation—To manage discussions, including
reasoned argument, and to serve as a port through
which communications about settlement are passed.

• Facilitation—To help parties (a) to define the sub-
ject of the mediation in terms of their underlying inter-
ests, (b) to recognize the legitimacy of issues or concerns
raised by the adversary, and (c) to develop and choose a
responsive solution.

• Evaluation—To consider presentations, to ask
questions and help the parties to understand the
strengths and weaknesses of their own case (and their
adversary’s case) and to consider the likely outcomes of
continued litigation.

• Transformation—To foster a redefinition of the
parties’ dispute and of their relationship, by recognizing
each party’s interests, values and opportunities in a way
which empowers the parties to find a solution. (Many,
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many commercial cases involve business relationships
and issues that are not simply about specific dollar re-
coveries.)

ADR and mediation are becoming their own spe-
cialty fields, and, as they do, newly coined experts begin
to announce what “is” or “is not” truly mediation. Some
argue, for example, that if the neutral comes to take a
substantially evaluative role in assessing the merits of a
party’s positions, whether communicated to the party
only or also to its adversary, this should not be consid-
ered “mediation.”9

Evaluation is problematic at times, especially when
one party is not well-represented and the client comes to
look to the mediator as an advisor. Evaluation can also
be problematic if it comes forcefully too early in the
process, giving the impression that neutrality has been
lost and that the mediator has “taken sides.” In other
circumstances, however, clients may want a respected
third party to point out the strengths and weaknesses of
the case as advocated by their counsel—and as pre-
sented by adversary counsel. In all events, at the outset
the parties and the mediator should openly discuss the
extent to which evaluative feedback will be part of the
particular mediation.

With this in mind, what behaviors by the mediator
should counsel anticipate in the course of the mediation
sessions? First and foremost, a skilled mediator’s be-
havior will demonstrate a commitment to a process in
which time, patience, empathy, and communication
move parties to want to succeed by finding a resolution.
It will also emphasize reaching out to the clients as the
decision-makers in resolving the dispute. Whether the
mediator reaches through counsel, or around counsel,
will depend on how each advocate has filled his or her
role. More specifically, counsel should expect the
process to move through the following phases, consid-
ering carefully for each phase how counsel can best
communicate the client’s position, build a negotiating
base and move the process toward a result satisfactory
to the client:

• Trust—The mediator will seek to develop a rela-
tionship of trust with each side and to facilitate fruitful
communication.

• Venting—The mediator will allow client anger and
animosity to be vented in private caucuses and then try

to move each party to a dispassionate definition of its
own interests, to recognition of the interests of other
parties and to specification of potentially acceptable res-
olutions without “win” or “lose” labels.

• Advocacy, Then Movement Beyond—The media-
tor will allow advocacy to be expressed, particularly in
the initial stages, but then will push beyond it, reaching
out to the clients to focus them on their underlying in-
terests, not just their legal positions.

• Zones of Agreement—Once past these relation-
ship-building stages, the mediator will explore what
parties are prepared to reveal about their “bottom lines”
and see whether there is a prospect of a “zone of agree-
ment.”

• Other Currency—The mediator will thoroughly
explore the relationship of the parties to see if there are
avenues for mutual gain or points that can be fruitfully
traded because they are differentially valued.

• Costs of Proceeding—The mediator will focus the
parties on the likely alternatives to reaching a negoti-
ated agreement at this time.10

• Building a Bridge—The mediator will eventually
bring the clients into some sort of direct, bridge-build-
ing contact, unless there is an overwhelming reason to
avoid this. The mediator’s goal is to develop a relation-
ship between the adversary clients of mutual respect
and a cooperative, problem-solving attitude that will
continue after the immediate sessions.

• Commit to Process and Use Momentum—Because
experienced mediators have a strong commitment to the
process, the mediator will try hard to commit the parties
to continued movement toward resolution by demon-
strating the mediator’s own commitment through pa-
tience, perseverance and empathy, hoping that the
process will itself create momentum, especially for
clients who spend their business lives trying to “get to
deal” (as distinguished from litigators who focus on
points of dispute). The mediator wants the parties to per-
ceive that reaching a resolution is their personal success.

• Channels Open—If agreement is not reached, the
mediator will seek to frame a mechanism for future
communication between the clients and perhaps for re-
sumption of mediation at a more opportune time.

Comments
Every practicing litigator has an internalized model

for how negotiations should proceed, drawn from past
experience and perhaps from the numerous self-help
books on negotiation.11 That mental framework must be
consciously restructured to take account both of the me-
diator’s control over this particular process and the
complications (and benefits) of negotiating in a medi-
ated framework. With that in mind, I have some practi-
cal advice to share with counsel preparing for media-
tion, which I have collected as a dozen points:
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Advocate your client’s positions,
but convince the neutral 
that you and your client are 
committed to reasoned dialogue.

CONTINUED FROM PAGE 12



• Carefully consider the impression you are trying to
make on the other side, both counsel and client. How do
you want to be perceived today, and in the future stages
of litigation? How do you plan to convey that image?

• Consider the relationship your team wants to build
with the mediator—what is he or she looking for during
the process from you as counsel and from your client?
Advocate your client’s positions, but convince the neutral
that you and your client are committed to reasoned dia-
logue. Convince the neutral that what you say about the
facts, the law and your client’s interests can all be relied
upon. How do you build your credibility? Can you build
enough of a relationship to enlist the neutral at some cru-
cial stage? If your group has several lawyers or several
clients, discuss the role each will play and how the dif-
ferent roles may help in working with the mediator.

• Be realistic about the prospects for agreement at
this time. How will your assessment of settlement
prospects affect the kinds of processes you are willing to
engage in now? Why has the other side agreed to volun-
tary mediation at this juncture? Why did your client?
Are there perhaps discrete disputes or aspects of the
parties’ continuing relationship where agreement can be
reached—perhaps even implemented—at this juncture?

• Decision trees can be very useful in identifying key
issues and unreasonable assumptions, but be wary and
make sure you have played with the model thoroughly

in advance.12 Watch out for “out-liers” and the impact of
even small probabilities. Does a 1% chance of a $100 mil-
lion verdict really create $1 million of settlement value?
Or is a 1% chance the same as “no chance” in the real
world—it just isn’t going to happen. How do you ex-
press that to the mediator?

• Whether settlement prospects are high or remote,
also think about the process as discovery: what can you
learn about personalities, people, or positions? At this
stage, what cards are you willing to show?

• Spend considerable time preparing your client rep-
resentative. Cover what you will say in the presentation,
what to expect from the adversary, and your evaluation
of the positions likely to be taken publicly by each side.
Evaluate the case with the client and discuss negotiating
positions and variations. Because the neutral will want
to communicate directly with your client and will try to
get the client to speak for himself or herself, even if you
are present, make sure the client is prepared for that, as
well as for potential meetings with the neutral and the
adversary client without counsel present.

• Think carefully about litigation costs. Your client
likely will want estimates—explain them carefully, be-
cause they may come back to haunt you. The mediator
likely will ask you about costs to trial, to try to pull
those dollars into the settlement mix. What do you say
to the mediator? What about your adversary’s costs?

Journal |  September 2002 15



How do you best argue against putting litigation costs
into the settlement “pot”?

• Unless this is strictly a one-time, money-only dis-
pute, explore all non-monetary issues in the case with
your client in advance, and thoroughly investigate other
possible relationships between the clients. The neutral
will want to know if there are other business routes to
resolution, trading points that mean more or less to each
side. If this is a possibility in a major matter, very seri-
ously consider bringing a seasoned corporate negotiator
into your advising group.

• Don’t let your client get too much adrenaline from
your advocacy; if the case goes to trial, you will not be
the judge. If your own client is “oversold” on the case
(or too emotionally involved), consider whether there is
some way to work with the mediator to bring better per-
spective without compromising your own relationship
with the client or your commitment as an advocate.

• Even litigators can adopt a cooperative stance—
sometimes we even mean it! Throughout the mediation,
consciously decide whether the circumstances warrant a
combative, truculent, or cooperative stance. Be prepared
to shift your tone in recognition of the behavior of the
adversary and the view of the mediator, always with the
intent to keep the process moving toward your client’s
goals.

• At some point you may be ready to walk out—but
take a deep breath: will more patience help? Will stick-
ing with the process a little longer really hurt? On this or
any other point, can you impress the mediator with
your frustration (or with your firmness of purpose) by
playing out a dialogue within your own group for the
mediator’s benefit? If you stay, or if you move on a
point, emphasize that you are doing it because of your
commitment to the process and because of your appreci-
ation of the mediator’s efforts and patient commitment.

• On the other hand, be wary of momentum. Will the
desire to “make a deal” build to the point where your
client will regret the deal it accepts? Invested time
should be a reason to continue the process, but not a rea-
son to accept a result. This is voluntary!

Finally, thank the mediator—no matter what you
think. Good manners aside, that last step should reflect
your consciousness throughout the process that settle-
ment discussions, and mediations, likely will recom-
mence at a later time if no resolution is reached at this
time. Take your positions today with an eye to that fu-
ture, and deal with the mediator on the assumption that
the lawyers—or the clients—may decide to pull him or
her back into the settlement process down the road.

1. The arguments for participating in mediation are re-
viewed in J.A. La Manna, Mediation Can Help Parties Reach
Faster, Less Costly Results in Civil Litigation, N.Y. St. B.J.
(May 2001). Ms. La Manna particularly stresses the value

of the process in giving a client a “day in court” to be
heard by an independent party and the role of the media-
tor in helping clients see the strengths and weaknesses of
their case. Some practitioners, however, believe that
“evaluative” feedback must be given sparingly, if at all,
because of the potential for the client to find the mediator
unsympathetic or perceive the mediator as biased. See
infra text accompanying note 8.

2. Mediation is increasingly common in employment dis-
putes and matrimonial cases (where it is mandatory in
New York). The writer’s personal experience with media-
tion has been in commercial cases and this article is writ-
ten for the commercial practitioner, although most of its
observations could apply in other contexts.

3. A thorough review of ADR programs can be found in the
Report of the Committee on Alternate Dispute Resolution
of the New York State Bar Association, Report on the Cur-
rent Status and Future Direction of ADR in New York (Feb-
ruary 1999), available at http://www.nysba.org.

4. The New York court-sponsored ADR programs of various
forms can be found through the state system’s Web site,
at http://www.courts.state.ny.us/adr. A fairly current
summary of New York ADR programs was provided by
Stephen Younger in New York Moving Forward to Put ADR
into the Mainstream, N.Y.L.J., May 30, 2000, p. 9.

5. See J.J. Alfini & C.G. McCabe, Mediating in the Shadow of
the Courts: A Survey of the Emerging Case Law, 54 Ark. L.
Rev. 171 (2001). See also W.C. Smith, Much Ado About
ADR, 86 A.B.A. J. 62 (2000); M. Wise, Alternate Dispute
Resolution Symposium: Current Public Law and Policy Issues
in ADR, 22 Hamline J. Pub. L & Pol’y 383 (2001).

6. For some very practical advice on the timing of a media-
tion, see J. Krivis, From Conflict to Resolution, 17 G.P. Solo
28 (ABA: Oct./Nov. 2000).

7. For a vivid recounting of the full-time mediator’s prac-
tice, see von Kahn, A Week in the Life of a Mediator, Legal
Times, Apr. 11, 2002.

8. There is by now a well-developed theoretical literature
on the conduct of mediation. For just two examples, see
L.L. Ruskin, Understanding Mediator Orientations, Strate-
gies and Techniques: A Guide for the Perplexed, 1 Harv. Neg.
L. Rev. 7 (1996); K.K. Kovach & L.P. Love, Mapping Media-
tion: The Risks of Riskin’s Grid, 3 Harv. Neg. L. Rev. 71
(1998).

9. One proponent of mediation refers to mediation as “an
oasis away from the traditional litigation process to
which they [the clients] must return if the mediation ses-
sion fails,” underscoring the recognition that a return to
litigation involves not only concrete financial costs and
business inconvenience but also the client’s loss of con-
trol in shaping the resolution of a dispute, a control that
mediation returns to the clients for so long as they collab-
orate within the “oasis.” J.H. Paulk, Why Mediation Works,
36 Tulsa L.J. 861 (2001).

10. This is one of the points emphasized in Kovach & Love,
supra note 8.

11. Mediators, in turn, have often been trained about what to
expect from counsel who have studied books like the
seminal Roger Fisher et al., Getting to Yes (2d ed. 1991).

12. See D.P. Hoffer, Decision Analysis as a Mediator’s Tool, 1
Harv. Neg. L. Rev. 113 (1996).

16 Journal |  September 2002



Parties Who Do Not Receive Mail
May Have Difficulty Obtaining 

A Hearing on Service Issues
BY PAUL GOLDEN

The phrase “the check’s in the mail” is used sarcas-
tically, principally because so many people lie
about it. Is there anyone who hasn’t, at one time or

another, told a “little white lie” about when mail was
sent, or when it was received? For the most part, these
misstatements are not terribly important. However,
when the mailing of time-sensitive documents is at
issue, one such lie could improperly affect the outcome
of an entire case.

For example, a party may claim that he served a con-
ditional order of dismissal on his adversary by mail;
such an order can result in the loss of the whole case if
that adversary fails to respond by the established dead-
line. If the purported sender submits an affidavit of ser-
vice, and the alleged recipient claims he did not respond
because he did not receive the mailing, there are three
possibilities: (1) the alleged mailer lied, (2) the post of-
fice did not properly deliver it, or (3) the alleged recipi-
ent lied. 

New York courts generally presume—without con-
ducting a hearing—that the purported sender has
sworn to the truth. The alleged addressee therefore can-
not cross-examine the alleged server. If the latter loses
this right to “the great and permanent contribution of
the Anglo-American system of law to improved meth-
ods of trial procedure,”1 he cannot extract from the al-
leged server qualifying circumstances concerning the
service, or other facts which may diminish the alleged
server’s trustworthiness. This article examines the prob-
lem, and provides some guidance on how an attorney
can obtain a hearing to dispute an affidavit of mailing,
even in the face of the general rule against it.

Law on Mailing Presumption Inconsistent 
One of the underpinnings of the judicial system is

that a fact-finder generally cannot determine which of
two parties is telling the truth unless both parties testify
in open court, where each can cross-examine the other.
In the case of personal service, some courts have thus di-
rected traverse hearings based on no more than what is
essentially a bald denial by the person allegedly served.
In such cases the affidavit of service loses its presump-

tion of validity, and the plaintiff then must prove, by a
preponderance of the evidence, that he obtained juris-
diction over the defendant.2 This inclination to order a
hearing exists because, as the Court of Appeals has held
in other circumstances (citing Dean Wigmore’s treatise
on evidence), “no statement unless by special exception
should be used as testimony until it has been probed
and submitted to the test of cross-examination, the
greatest legal engine ever invented for the discovery of
truth.”3

Where mail service is involved, however, the reverse
seems to be true. If the defendant submits only a sworn
denial that he received process allegedly sent by mail,
courts will not grant the defendant a hearing to prove
lack of service.4 In cases that do not involve service of a
summons, the same rule applies: generally speaking, a
party cannot rely on a mere denial that he did not re-
ceive a certain mailing in order to obtain the crucial fac-
tual hearing. 

A history of the case law on this issue does not reveal
why courts have distinguished between a denial of mail
service and the denial of personal service. In fact, over
time, the courts have wavered significantly on the issue
of what a party must allege to defeat the presumption
that a sworn affidavit of service by mail is accurate. For
example, in 1924 Judge Cardozo, speaking for the Court
of Appeals, wrote dicta indicating that a denial of receipt
alone might be sufficient: “The evidence of mailing [an
affidavit of service by mail] does no more than create a
presumption that the letter reached its destination.
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commercial litigation, civil appeals,
and real estate. He is a graduate of
New York University and received his
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Against it, we have the defendant’s denial in his answer
that the statement was received.”5

However, in 1936, the Court of Appeals issued a de-
cision in Trusts & Guarantee Co. v. Barnhardt concerning
receipt of a notice of dishonor and protest of a promis-
sory note.6 The relevant statute provided that an affi-
davit of service constituted prima facie evidence of mail-
ing, and that where the
notice is mailed, the sender
was deemed to have given
notice of dishonor regard-
less of any mis-delivery by
the post office. Thus, when
the alleged recipient denied
receipt, the Court held that
this alone did not raise a
question of fact to be sent to
the jury. 

In 1978 the Second Department stated in Empire Na-
tional Bank v. Judal Construction of New York, Inc., “The af-
fidavit of service, asserting mailing [of a summons and
complaint], is not conclusive once there has been a
sworn denial of receipt.” It then held that the purported
mailer “must be made available for cross-examina-
tion.”7 This would have resolved the issue if it had re-
mained the law, but the cases have not been consistent.
For example, in 1983, in Engel v. Lichterman, the same
court more thoroughly analyzed the issue and came to
the opposite conclusion, although it did not explicitly
overturn Empire.8 In Engel, the Second Department
granted summary judgment to a defendant, and in
doing so ruled that the plaintiffs’ attorney’s mere denial
of receipt of a conditional order, standing alone, did not
raise an issue of fact sufficient to require a hearing. 

However, Justice Gibbons wrote a well-thought-out
dissent in Engel, arguably the most thorough and in-
sightful study of this issue by any appellate judge in this
state. He noted that the majority’s conclusion seemed to
be based on law from Barnhardt, and he then cited Dean
Wigmore’s criticism of the Barnhardt decision. Wigmore
had stated that in Barnhardt, the subject statute pre-
sumed receipt only if the notice had actually been
mailed. However, because mailing had been disputed,
the statute did not apply, and thus Wigmore indicates
that the reason given for the Barnhardt decision was “in-
adequate.” Justice Gibbons also noted that the Barnhardt
rule “runs counter to the rule followed in most of the ju-
risdictions in this country.”9 Moreover, as courts use the
evidentiary rule that letters properly mailed are pre-
sumed to have been received, the dissent argued, “As a
logical matter the obverse of this presumption is equally
valid: if a letter were not received, then it should be pre-
sumed not to have been properly mailed.”10 Thus, Jus-
tice Gibbons asserted, the alleged recipient should have

had the opportunity to cross-examine the purported
sender, or else he would have no method of obtaining
further evidence of non-mailing. 

Engel v. Lichterman was reviewed by the Court of Ap-
peals, but it did not specifically rule on Justice Gibbons’s
logic. Rather, it simply indicated that because the plain-
tiffs’ attorney had admitted that it “appear[ed]” that the

order was mailed and be-
cause the attorney “sur-
mise[d] that this document
was lost in the mail, since it
was never delivered to our
offices,” the plaintiffs had
not actually raised a ques-
tion of fact as to whether
proper service was made.11

Thus, the Court of Appeals
did not clearly resolve

whether an addressee who expressly denies receiving
service by mail is entitled to cross-examine the pur-
ported sender. As a result, some courts issued opinions
in the 1980s and 1990s that still indicated that when a
party denied receipt of papers allegedly sent by mail,
those alleged recipients were entitled to a hearing on the
issue.12 However, other courts rendered decisions that
held the reverse, ruling that a mere denial of receipt
does not rebut the inference of mailing which arises
from an affidavit of service.13

Kihl v. Pfeffer Favors Mailing Party
In 1999, the Court of Appeals decided Kihl v. Pfeffer,

which makes it even more difficult to prove that a party
did not send legal papers by mail.14 In that case, the de-
fendant allegedly mailed the plaintiff a conditional
order dismissing the complaint unless the plaintiff
served certain responses to discovery requests. The
plaintiff did not respond, and the court dismissed the
complaint. 

The plaintiff’s counsel then submitted two affidavits:
one from a partner in the firm who reviewed the mail,
and one from the attorney’s secretary who opened the
mail, both asserting that they did not receive the order.
Moreover, the plaintiff even described a fact that might
have led a court to question the veracity of the pur-
ported server: the conditional order was dated in June,
but the affidavit of service of mailing indicated that the
server had made her sworn statement of service in
April. (In response, the server did not allege that she
had traveled in time, but claimed this was a typograph-
ical error.) Despite all of this detail in the addressee’s af-
fidavits, the Court of Appeals affirmed the decision
which held that this did not overcome the presumption
of delivery and did not trigger the need for a hearing.

As the cases discussed above indicate, there seems to
be little logic underlying decisions denying hearings.

Over time, the courts have wavered
significantly on the issue of what
a party must allege to defeat the
presumption that a sworn affidavit
of service by mail is accurate.
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Perhaps courts simply are weary of listening to parties
raise technical objections concerning improper service,
and feel that such arguments constitute an abuse of the
system. As Heywood Broun said, “A technical objection
is the first refuge of a scoundrel.” Courts know that one
of the simplest excuses for
not responding to mail is to
claim that it never was re-
ceived, and may not want to
spend their time making de-
terminations on this issue.
Thus, they have created blan-
ket rules to avoid conducting
fact-finding hearings on the
subject.

Perhaps when the issue is
again presented to the Court
of Appeals, there will be a
party who will successfully convince the Court to over-
turn Kihl, or at least limit its effects. After all, one of the
most respected sources on the law of evidence, Wig-
more, disapproves of the New York approach on this
subject.15 Wigmore stresses that if an addressee denies
receipt, and the court believes this denial, this is some
evidence that there was no mailing. “Add to this, that
the testimony to mailing comes usually from the mouth
of persons who are vitally self-interested in proving the
fact of mailing.” Thus, the “correct view, accepted by
many courts” is that a case may go to the jury on the
issue of which testimony is accurate: the purported
sender or the alleged addressee.

The presumption of proper mailing and receipt can
be dangerous and unjust. It amounts to an open invita-
tion to unethical people to prepare false affidavits of ser-
vice. When a court renders a decision that bars a hear-
ing, it forecloses the possibility of countering statements
that a document was mailed. As indicated above, when
a party denies he or she was personally served, the
usual result is a court-ordered hearing on the issue; but
when a party merely denies that he received service by
mail, the court will not make such an order. Interest-
ingly, the distinction between the two sometimes can be
blurred. Courts have ruled that even in cases involving
allegations of personal service, “conclusory denials of
service” may be insufficient to raise an issue of fact.16

Overcoming the Presumption
As Justice Gibbons wrote in the Engel case, 

The majority maintains that a “mere” denial of receipt
is inadequate to raise a question of fact as to mailing. In
the first instance, what else may a person who never re-
ceived a paper, purportedly mailed, say but, “I never
received it.”. . . Where, without a hearing, can the ad-
dressee get any further competent evidence to establish
that there was not, in fact proper mailing?17

This is the conundrum that many litigators periodically
face. Yet, despite the seemingly impenetrable rule
against challenging the bona fides of a mailing, there are
in fact a number of methods to obtaining a hearing on
the issue. If a court is presented with the right kind of

detail, it should permit a
party to cross-examine the al-
leged server in a hearing,
with the ultimate relief that
the court may decide that
service was incomplete. 

First, however, one must
be absolute in asserting that
the alleged mailer did not
send the document by mail.
In the Engel case, the party
claiming that the mail was
not received was a little too

polite and admitted that it “appears” that his adversary
had sent the mailing. He could only “surmise that this
document was lost in the mail.”18 There is no room for
such niceties in a war. An attorney has to allege clearly
that the adversary failed to send the document. In short,
if you waffle and acknowledge the possibility that it may
have been sent by mail, you likely will lose. Service by
mail is complete regardless of delivery if the party com-
plies with all mailing requisites.19 The addressee also
cannot hope to help himself by drafting an oblique
phrase such as that he did not receive “sufficient written
notice.”20

Next, the attorney challenging the service must ex-
amine the entire context of receipt, such as the size and
mail-handling routine of the addressee’s office. In one
case, the attorney explained that he ran a small office,
and that he saw all the incoming mail. He then informed
the court that he had demanded a complaint on behalf
of his client, but had never received it, nor any commu-
nication requesting an answer. This was ruled as suffi-
cient detail to warrant a hearing.21

On the other hand, if the alleged recipient has a large
office, with a more sophisticated method of handling in-
coming mail, the alleged recipient should stress those
factors; a denial based on procedures that would have
accounted for the mail, had it come into the office, will
carry more weight. In that regard, strong proof that a
mailing was not received may be found in a diary. A
diary of incoming mail, if it contains no entry of receipt
of the crucial correspondence, is sufficient to rebut the
presumption of a proper mailing.22 In one case, an attor-
ney’s secretary submitted an affidavit in which she al-
leged that she had a practice of making notes when cer-
tain legal papers in files were received, and that she
noted in a diary the corresponding response dates.

CONTINUED ON PAGE 22
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mailing and receipt can be
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It amounts to an open invitation 
to unethical people to prepare
false affidavits of service.
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Thus, she claimed that her lack of entries regarding the
papers implied a lack of receipt. The court determined
that the alleged addressee had rebutted the presump-
tion of mailing.23

Aside from the addressee’s own evidence, the attor-
ney attempting to overcome the presumption can also
try to find deficiencies on the alleged server’s proof. He
or she should study the affidavit of service for any pos-
sible errors, oddities, or inconsistencies. For example,
service of process on a natural person is governed by
CPLR 308, and if the affidavit does not demonstrate
“strict compliance” with the statutory mailing require-
ments, there is no presumption of proper service.24 In
one case, the court noted that the affidavit did not indi-
cate whether the mail was sent by first-class mail. If it
had not, it would be a fatal defect. Thus, the court ruled
that it would hold a hearing to determine credibility and
whether or not proper service was made.25

Further, if the party is served with process by a
method other than by in-hand personal delivery, trig-
gering the requirement of a follow-up mailing, the en-
velope must bear the legend “personal and confiden-
tial,” and be free of any exterior reference to an attorney
or the lawsuit.26 Thus, if the affidavit does not indicate
these details, it may provide another basis for claiming
improper service. The passage of too much time be-
tween the mailing and the execution of the affidavit may
also prove useful to the objector; one court held that
when the affidavit of service was not executed until six
months after the alleged mailing, it would not be pre-
sumed accurate.27 On the other hand, an improperly ex-
ecuted affidavit of service is frequently disregarded as a
mere irregularity.28

Along the same lines, a careful check of the address
that the server claimed he used on the envelope is in
order. Is there any potential argument that the server
mailed the document to an incorrect address? If so, one
can successfully rebut the presumption of proper mail-
ing.29 If the post office box is missing or is inaccurate, a
court should rule that there is no presumption of proper
service.30 Even if the address is not misprinted, but the
defendant makes the claim that it was not his actual
place of business, the presumption of proper service of
process by mail can be overcome.31 A missing or erro-
neous ZIP code also can be evidence of improper ser-
vice.32 (Of course, there are times where a more fruitful
argument might be directed to some other aspect of ser-
vice. The plaintiff may have served a person of suitable
age and discretion at the defendant’s home or business;
in such a case, one is much more likely to obtain a hear-
ing by disputing service on that person, rather than by
disputing the mailing.33)

In addition to the receiving attorney’s normal office
procedures and defects apparent in the affidavit, a
good-faith effort to locate the errant mail may be per-
suasive. The attorney can assert that upon discovery of
the alleged mailing a diligent search for the alleged in-
coming mail was made, and yielded nothing. One court
held that affidavits and deposition testimony describing
the extensive search for a certain mailing, as well as a
description of procedures it followed for mail received
and improperly delivered, rebutted the presumption of
mailing.34

A legal argument might also be made that, despite
the recent Kihl v. Pfeffer case, a simple denial of service
by mail is in fact sufficient to obtain a hearing. As indi-
cated above, there are several cases that had indicated
that this is the law. Although they predated Kihl, it is still
possible to argue that if the Court of Appeals had in-
tended to overturn these previous cases, it would have
done so explicitly, and the attorney can then distinguish
those cases from the later Court of Appeals decision. In
any event, one can always attempt to distinguish the at-
torney’s own case from Kihl on its facts. Indeed, based
on the history of this issue in New York, it seems un-
likely that Kihl will be the last word on the subject. 

Avoiding Sanctions Even When Mailing 
Was Proper

Even if the court decides that the mail was properly
sent, another avenue may be open. There is authority for
the proposition that even if the document was in fact
mailed, the addressee may be excused for failing to re-
spond if it was not received.35 The prejudice to the in-
tended receiving party should be stressed if the lack of
response would cause the court to strike one’s plead-
ings. For example, in one case the court held that even if
the plaintiffs had mailed a conditional order, and the de-
fendants received it but did not respond due to law of-
fice failure, the plaintiffs would not be entitled to sum-
mary judgment in their favor.36 This was because the
plaintiffs had not established that they suffered any
prejudice, and the defendants had established a merito-
rious defense and had engaged in certain pretrial activ-
ities.

Assuming the court believes that a mailing occurred
which required a response, there are also statutes that
can provide a party with relief if a deadline has been
missed. CPLR 317 provides that if the defaulting party
did not personally receive the summons and has a mer-
itorious defense, the court may allow that party to de-
fend the action even after judgment has been entered
against him; the fact that the summons was properly
mailed would therefore not be fatal. CPLR 5015 allows a
court to relieve a party from an order made on default,
if such party can demonstrate a reasonable excuse for

CONTINUED FROM PAGE 20
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the failure to respond, and merit to his claim or defense.
Lack of receipt of a mailing might provide the excuse.
CPLR 2004 similarly allows a court to give a party an ex-
tension of time the court deems just, if that party shows
good cause, regardless of whether the time period had
already expired. Finally, CPLR 2005 allows a court to ex-
cuse delay or default in certain cases even if it resulted
from law office failure (such as the failure to respond to
a mailing). 

Conclusion
It seems that the courts have made a decision not to

grant hearings on disputed mailings, an issue that they
apparently believe is not worth the expenditure of judi-
cial resources. Even though this general rule favors
senders over recipients, the latter still have some op-
tions—even if those options may have been limited by
the Court of Appeals in Kihl. If and when our courts or
the legislature take note that a purported sender is no
more likely to have produced a truthful affidavit than
the alleged addressee, there may be a change in the law,
which would arm more parties with the right to cross-
examine the sender. With such a threat looming, there
would be additional pressure on servers to actually
serve what they claim to serve—resulting in fewer dis-
putes and, ironically, a reduced need for hearings.
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Balancing Test and Other Factors
Assess Ability of Public Employees

To Exercise Free Speech Rights
BY WILLIAM A. HERBERT

Since the late 1960s, it has been settled law that a
state or local government cannot condition public
employment on a basis that infringes upon a pub-

lic employee’s constitutionally protected interest in free-
dom of expression,1 but the way that federal and state
courts have applied the legal standards in these cases
has made it very difficult to predict the outcome in
many free speech cases. 

Inherent in the tests used to balance the interests in-
volved is the reality that free speech protections for pub-
lic employees are not absolute. Moreover, the back-
ground and composition of a particular circuit or
appellate panel may affect the way the balancing test is
applied. One circuit’s application of the balancing test
may have little or no persuasive value in another circuit
considering a case with similar facts.

In determining whether a public employer’s adverse
action against a public employee for engaging in speech
violates the First Amendment, the standard balancing
test, first enunciated in Pickering v. Board of Education,2

seeks to balance the interests of the employee, as a citi-
zen, to comment on matters of public concern, against
the interests of the public employer in promoting the ef-
ficient performance of public services.

However, in New York State Correctional Officers and
Police Benevolent Ass’n, Inc. v. State,3 the New York Court
of Appeals refused to apply the Pickering test in assess-
ing whether to vacate an arbitration award that rein-
stated a correction officer who had been disciplined for
off-duty racist symbolic speech. The Court reasoned
that applying the test to determine whether to vacate an
arbitration award on public policy grounds would in-
vade the province of the arbitrator and be inconsistent
with the parties’ choice of forum.

In Waters v. Churchill,4 the plurality decision by the
U.S. Supreme Court determined that, in applying the
Pickering balancing test, the courts should consider what
the employer reasonably believed the employee’s state-
ments or conduct to be in forming the basis for its ad-
verse personnel action. Under Waters, discipline can be
imposed against a public employee for speech activity,
“only if the facts of the case, as reasonably known to the

employer, indicate that the employer’s interest in pro-
moting efficiency of public services outweighs the em-
ployee’s interest in free speech.”5

The Second Circuit has emphasized that before the
Pickering balancing test can be applied, the public em-
ployee has the burden of demonstrating by a prepon-
derance of the evidence that (1) the speech touched
upon a matter of public concern, (2) the employee suf-
fered an adverse employment decision, and (3) a causal
connection exists between the protected speech and the
adverse employment determination, so that it can be
said that the speech was a motivating factor in the de-
termination.6

Was the Speech a Matter of Public Concern?
To determine the degree of protection provided by

the First Amendment, the threshold consideration is
whether the speech at issue addresses a matter of public
concern.7 Speech addresses a matter of public concern
when it can be fairly considered as relating to any mat-
ter of political, social or other concern to the commu-

WILLIAM A. HERBERT is senior associ-
ate counsel with CSEA Local 1000, 
AFSCME. For the past 13 years, he has
represented CSEA and its members in
federal and state courts, before the
Public Employee Relations Board and
the National Labor Relations Board,
and in arbitration. Before joining
CSEA, Mr. Herbert was an attorney

with the New York City Commission on Human Rights
and AFSCME District Council 37 legal services plan. A
graduate of the State University of New York at Buffalo,
he received his law degree from the Benjamin N. Car-
dozo School of Law. 

This article is adapted from the book Public Sector
Labor and Employment Law (1998, Supp. 2002), edited by
John M. Crotty, Gary Johnson, Jerome Lefkowitz and
Melvin Osterman, published by the New York State Bar
Association, and sponsored by the NYSBA’s Labor and
Employment Law Section.



Journal |  September 2002 25

nity.8 The manner, time and place of the expression are
relevant as well as the context in which it is made.9 The
speech will be analyzed objectively and based on the en-
tire record.10 The employee’s motivation and the choice
of forum also are factors that will be considered in as-
sessing whether a statement is one of public concern.11

In Bartnicki v. Vopper,12 the U.S. Supreme Court deter-
mined that the content of an unlawfully recorded cellu-
lar telephone conversation between a public sector
union president and the union negotiator touched upon
a matter of public concern. During the conversation, the
union representatives discussed the timing of a pro-
posed strike, the difficulties created by public comments
about the negotiations and the need for the union to re-
spond more forcefully to the employer’s position dur-
ing the negotiations. The majority of the Court con-
cluded that the months of negotiations regarding the
compensation for unit members were unquestionably a
matter of public concern.

In Lewis v. Cowen,13 the Second Circuit held that the
refusal by a policy maker to follow an order to serve as
head of a governmental unit and to present changes in a
governmental program “in a positive manner” to a gov-
ernmental body touched upon a matter of public con-
cern. The court stated that in determining whether
speech touches upon a matter of public concern, a court
should focus on the motive of the speaker and attempt
to determine whether the speech was calculated to re-
dress personal grievances or whether it had a broader
public purpose.

The Second Circuit has also ruled that a report deal-
ing with the proper administration of state facilities for
the incarceration of juveniles touched upon an issue of
public concern. In Hale v. Mann,14 the court reversed the
grant of summary judgment, concluding that a reason-
able jury could conclude that the forwarding of a critical
report regarding the administration of the facility, writ-
ten by another, to superiors could be construed as pro-
tected speech under the First Amendment.

The fact that a statement may relate to a working con-
dition does not render it unprotected per se.15 Therefore,
“a statement concerning racial discrimination on the
part of a public agency is a matter of public concern be-
cause it involves information that enables the members
of society to make informed decisions about the opera-
tion of their government.”16 An internal protest to an
employer’s personnel actions can touch upon a matter
of public concern.17 A public employee’s internal com-
plaint for being denied a promotion can constitute
speech that touches upon an issue of public concern.18

Accusations of corruption made by a law clerk directly
to a judge in chambers can constitute speech concerning
a matter of public concern.19 However, a letter to a radio

station that was signed “Overheated Worker” and
sought to correct an earlier news story about the lack of
air conditioning in a county building did not touch
upon a matter of public concern.20

The Second Circuit affirmed the dismissal of
amended complaints by public employees alleging that
they were adversely treated because they had com-
plained about their job duties and promotion status and
had commenced a Fair Labor Standards Act lawsuit re-
garding their salaries. The court determined that the
employees’ speech was not, for First Amendment pur-
poses, a matter of public concern.21

Matters and speech regarding public safety are con-
sidered “quintessential matters of ‘public concern.’”22

Myers v. Hasara23 concluded that a health inspector’s
comments to a mall manager regarding an open-air pro-
duce market allegedly violating city and state law,
touched upon a matter of public concern. In reaching its
holding, the Seventh Circuit noted, “It is important to
good government that public employees be free to ex-
pose misdeeds and illegality in their departments. Pro-
tecting such employees from unhappy government offi-
cials lies at the heart of the Pickering cases, and at the
core of the First Amendment.”24

Statements made concerning a public employer’s
failure to comply with an affirmative action policy touch
upon a matter of public concern.25 However, the filing of
an EEOC charge and a title VII lawsuit that seeks dam-
ages for personal harm only, may not be viewed by the
courts as touching upon an issue of public concern.26

However, the 11th Circuit has held that a police offi-
cer’s speculative comment that the police chief might
have stolen money from the evidence room touched
upon a matter of public concern.27 Similarly, a princi-
pal’s letter criticizing the failure to renew her contract
by the board of trustees as well as its failure to defend
her against allegations of misuse of public funds did not
touch upon a matter of public concern.28 One factor the
Fifth Circuit used in reaching this legal conclusion was
the principal’s use of official stationery in writing to the
board of trustees.

A professor’s advocacy in the faculty senate regard-
ing a no-confidence vote and criticism by the professor
of a university regent, the university president and a
proposed reorganization plan did not touch upon issues
of public concern.29

Decisions by a prison hearing officer may constitute
communicative acts that touch upon a matter of public
concern.30 Similarly, a letter sent by a state tax attorney
to the governor alleging that the state tax department
was granting illegal tax abatements and that political in-
fluence was negatively impacting the agency was found
to touch upon an issue of public concern.31
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An allegation to an investigatory agency regarding
alleged theft of money by a police chief touched upon
an issue of public concern.32 Testimony given by an em-
ployee during a non-public hearing regarding discipli-
nary charges against her former supervisor was found
to not touch upon a matter of public concern.33 In Mag-
gio v. Sipple, the 11th Circuit focused on the fact that the
purpose of the testimony was to support a grievance re-
garding alleged misconduct by the supervisor.34 Never-
theless, detrimental testimony during a trial in a lawsuit
between a former co-worker
and a state agency touched
upon an issue of public con-
cern.35

Speaking on a topic that
may be of public importance
does not guarantee that the
employee’s speech addresses
a matter of public concern.36

In Kokkinis v. Ivkovich, the
Seventh Circuit ruled that a
police officer’s comments during a television interview
regarding another officer’s sex discrimination lawsuit
did not touch upon a matter of public concern. In Gon-
zalez v. City of Chicago,37 the same circuit concluded that
statements regarding police corruption in reports pre-
pared by a police investigator did not touch upon issues
of public concern because “[t]hey are reports on his in-
vestigations as required by his employer.” Similarly, the
Seventh Circuit, in Kuchenreuther v. City of Milwaukee,38

held that a note placed by a police union’s shop steward
on the union’s bulletin board, stating her opinion re-
garding the police chief’s request that police officers do-
nate money to an arts fund, did not touch upon on an
issue of public concern. In reaching its holding, the Sev-
enth Circuit relied upon the shop steward’s articulated
motive of “voicing my opinion.” The Seventh Circuit
also held that the shop steward’s questioning of a policy
requiring police to carry only one set of handcuffs was a
mere complaint “about a change in equipment alloca-
tion.”

Finally, in Snider v. Belvidere Township,39 the Seventh
Circuit concluded that a female employee’s complaint
regarding her disparity in salary with other employees
based on tenure did not touch upon a matter of public
concern. In reaching this holding, the court distin-
guished between an employee who makes a complaint
about a sex-based disparity in wages.40 In Padilla v. South
Harrison R-II School District,41 the Eighth Circuit held
that a schoolteacher’s testimony, during cross-examina-
tion in a criminal trial, about his opinion regarding the
appropriateness of a teacher having a sexual relation-
ship with a non-student minor, did not touch upon a
matter of public concern.

Application of the Pickering Test
Once it is determined that the speech touched upon

an issue of public concern, courts will balance the inter-
ests of the employee as a citizen to comment on matters
of public concern with the public employer’s responsi-
bility to provide efficient public services. The employer
must establish either that the employee’s conduct inter-
fered with the effective and efficient fulfillment of the
employer’s responsibilities to the public, or the em-
ployer reasonably believed that the speech would inter-

fere with governmental oper-
ations.42 When the speech
substantially involves mat-
ters of public concern, it is en-
titled to significant weight
under the balancing test.43

In McEvoy v. Spencer,44 the
Second Circuit reiterated that
the nature of the job held by
the public employee can play
a significant role in the appli-

cation of the Pickering test.45 The policy-making status of
an employee is significant in the Pickering test but not
conclusive.

Municipal regulations requiring employees to obtain
permission before speaking with the media were struck
down by the Second Circuit because they constituted
unlawful prior restraint and violated the employees’
First Amendment rights.46 Two executive orders were is-
sued governing contacts between employees of the
city’s social services agencies and the media; the regula-
tions were premised on the legal mandates protecting
the confidentiality of the agencies’ clients. A city em-
ployee was disciplined for being interviewed while off-
duty by the media regarding a high-profile case, with-
out obtaining permission. The employee was quoted as
stating that “‘the workers who are considered the best
workers are the ones who seem to be able to move cases
out quickly’ and ‘there are lots of fatalities the press
doesn’t know anything about.’”47

In MacFarlane v. Village of Scotia,48 the Third Depart-
ment applied the Pickering test in an Article 78 proceed-
ing that challenged the imposition of discipline against
a police union official for the content of a letter he sent
to four members of the village board. The letter criti-
cized the position taken by the chief of police in a pub-
lished letter to the editor regarding a well-publicized
dispute over the 911 emergency call system. In his letter
to the village trustees, the police union official stated,
inter alia, “‘I was very surprised (as were many people I
talked to) that the Chief of Police would jump into this
political pot to publicly shaft his men and the P.B.A. and
suck up to the Mayor in the same article.’”49

Speaking on a topic that may be 
of public importance does not
guarantee that the employee’s
speech addresses a matter 
of public concern.
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Although the court found that the letter addressed a
matter of public concern, it held that the communication
was not protected by the First Amendment because the
village’s interests in having an efficient and effective po-
lice force outweighed the employee’s interest in com-
menting on the issue of public concern.50 The court ex-
plained:

In balancing the competing interest, the overarching
factor forming our determination is that a police force is
a quasi-military organization demanding strict disci-
pline. The proof shows that respondent’s police force is
a small one which mandates a close working relation-
ship between its Chief of Police and officers if it is to op-
erate efficiently and effectively. It is self-evident that
this relationship was imperiled by the dissemination of
petitioner’s letter to the Board.51

The First Department rejected a constitutional chal-
lenge to the termination of a New York City police offi-
cer for posing nude for a magazine in which she “used
her position, uniform and police equipment, without
authorization, for her personal commercial benefit, and
actively promoted the commercial product, in a manner
that was likely to hold the department up to public
ridicule.”52

In Dangler v. New York City Off Track Betting Corp.,53

the Second Circuit reiterated that in applying the Picker-
ing test, allegations of an employer’s unlawful conduct
will be given greater weight than other forms of em-
ployee speech:

Thus, although the public employer normally “need
show only a ‘likely interference’ with its operations, and
‘not an actual disruption,’” Lewis v. Cowen, 165 F.3d at
163 (quoting Jeffries v. Harleston, 52 F.3d 9, 13 (2d Cir.),
cert. denied, 516 U.S. 862 (1995) (emphases in Jeffries)), a
public employer cannot, with impunity, fire an em-
ployee who “blew the whistle” on other employees’ vi-
olations of law on the ground that those disclosures im-
paired office morale.

In McCullough v. Wyandanch Union Free School Dis-
trict,54 the Second Circuit reaffirmed that high-level em-
ployees are entitled to limited First Amendment protec-
tions and are unlikely to prevail under the Pickering test
when they have engaged in speech that is critical of
their employer.

Similarly in Lewis v. Cowen,55 the Second Circuit em-
phasized that a public employer’s interests in running
an effective and efficient office will be given the utmost
weight where a high-level employee vocally and pub-
licly criticizes the employer. In Lewis, the court held that
the termination of a policy maker for his refusal to obey
an order to present to an administrative board “in a pos-
itive manner” a change in public policy he privately op-
posed did not violate the First Amendment because of
the employer’s reasonable belief that the refusal “might
impair” governmental operations. In reaching its hold-

ing, the court distinguished its prior holding in Piesco v.
City of New York,56 where the termination of a policy
maker for testifying truthfully before a legislative com-
mittee was found to violate the First Amendment.

In Prager v. LaFaver,57 the 10th Circuit, affirming the
denial of a motion to dismiss, determined that “office
tensions” resulting from a state tax attorney disclosing
to the governor the illegality of a tax abatement did not
outweigh the substantial weight to be given to the at-
torney’s disclosure of governmental corruption. 

In Johnson v. University of Cincinnati,58 the Sixth Cir-
cuit reversed the granting of summary judgment, which
was based on the conclusion that a university’s interest
in hiring prospective employees outweighed a vice
president’s right to speak out regarding the university’s
failure to follow its affirmative action program. The
court concluded that there were contested issues of ma-
terial fact on the impact of the vice president’s speech,
warranting a trial.

In Kokkinis v. Ivkovich,59 the Seventh Circuit stated,
“Deference to the employer’s judgment regarding the
disruptive nature of an employee’s speech is especially
important in the context of law enforcement.”

In Worrell v. Henry,60 the 10th Circuit held that a pros-
ecutor’s office did not violate the First Amendment
when it rescinded an offer to hire an individual to be a
drug task force coordinator because he had testified as
an expert defense witness in a murder trial. In applying
the balancing test, the court found that the prosecutor’s
interest in maintaining an efficient drug task force out-
weighed the individual’s right to testify as an expert
witness.

In Anderson v. Burke County, Ga.,61 the 11th Circuit
reached very similar legal conclusions, based on the ap-
plication of the Pickering balancing test as applied to a
police department.

Similarly, in Edwards v. City of Goldsboro,62 the Fourth
Circuit held that a police officer set forth a cause of ac-
tion under the First Amendment by alleging that his
municipal employer had disciplined him and prohib-
ited him from engaging in the private, off-duty employ-
ment of teaching concealed handgun safety.

In Geer v. Amersqua,63 the Seventh Circuit ruled that,
in applying the Pickering test, the manner and means of
an employee’s speech are key considerations in balanc-
ing the respective interests of the employer and em-
ployee. The court found that because a firefighter used
a news release rather than internal procedures to com-
plain about perceived favoritism toward gays and
women, the employer’s interest in disciplining the em-
ployee and maintaining order was quite substantial.64

Prior Restraint of Employee Speech
In United States v. National Treasury Employees Union,65

the Supreme Court held that the Pickering test needed to
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be modified when applied to situations involving cases
of prior restraint. In striking down a federal law pro-
hibiting federal employees from receiving honoraria for
off-duty speeches and articles, the Supreme Court noted
that Pickering and its progeny involved “post hoc analy-
sis of one employee’s speech and its impact on that em-
ployee’s public responsibilities.”66

The decision recognized
that, with a prior restraint,
the impact is more wide-
spread than any single su-
pervisory decision, and it
found that a prior restraint
chills potential speech rather
than punishes actual speech.
Therefore, it ruled that a
public employer in a prior
restraint case must demon-
strate that “the interests of both potential audiences and
a vast group of present and future employees in a broad
range of present and future expression are outweighed
by that expression’s ‘necessary impact on the actual op-
eration’ of the Government.”67

In Metropolitan Opera Ass’n, Inc. v. Local 100, HERE,68

the Second Circuit vacated a preliminary injunction
against a private sector union that had engaged in a se-
ries of protests against the Metropolitan Opera in New
York City, seeking to persuade it and its patrons to com-
pel its food service provider to cease resisting union rep-
resentation. In vacating the injunction, the court found
that the terms of the injunction constituted a broad prior
restraint on speech that was unconstitutionally vague.69

The Second Circuit has ruled that work rules pro-
hibiting uniform employees from wearing buttons,
badges or other insignia on their uniform violated the
First Amendment rights of the employees.70 In affirming
the lower court’s issuance of an injunction against the
rule, the Second Circuit noted that the broad rule pro-
hibited the wearing of buttons at all times “regardless
whether the employee’s job ever places the employee in
contact with the public and regardless whether the em-
ployee is in contact with the public while wearing the
button.”71

In Latino Officers Ass’n v. Safir,72 the Second Circuit af-
firmed the denial of a preliminary injunction sought by
a group of Hispanic police officers seeking to challenge
certain notice and reporting procedures with respect to
police officers making public statements regarding po-
lice department matters. Under police regulations that
applied at the time of the appeal, police officers were re-
quired to notify their department of their intent to speak
and provide a summary of their comments after the fact.
In denying the preliminary injunction, the Second Cir-
cuit acknowledged that the regulations had the poten-

tial to chill speech. Nevertheless, the court concluded
that the potential chill was conjectural and insufficient
to establish real and imminent irreparable harm. In ad-
dition, the court found that, in applying the Pickering
test, the challenged regulations struck a reasonable bal-
ance between the interest of the officers speaking out on
issues of public concern and the city’s strong interest in

staying informed about po-
lice officers’ statements re-
garding the sensitive nature
of police work.

However, in Latino Offi-
cers Ass’n v. City of New
York,73 the court affirmed the
granting of a preliminary in-
junction against a police de-
partment policy prohibiting
members of a Latino police

organization from marching in uniform behind their or-
ganizational banner in various parades, including the
Puerto Rican Day Parade and the Dominican Day Pa-
rade. In its decision, the Second Circuit found that the
District Court had correctly applied the holding in
United States v. National Treasury Employees Union74 by
placing a higher burden on the defendant to justify its
parade policy because it constituted a prior restraint.

As discussed earlier, in Harman v. City of New York,75

the Second Circuit struck down municipal regulations
requiring employees to obtain permission prior to
speaking with the media, finding that the regulations
constituted unlawful prior restraint and violated the
employees’ First Amendment rights. 

Freedom of Association
The First Amendment right of freedom of association

can be a basis for challenging the termination of an em-
ployee for participating in organizational activities in-
cluding union activity.76 In Boddie, the court held that the
“public concern” standard did not apply to a fire-
fighter’s free association claim based on union activity.
However, other courts have applied the “public con-
cern” standard to free association claims.77

Nevertheless, the 10th Circuit affirmed the dismissal
of a First Amendment complaint for failure to state a
cause of action alleging that a plaintiff engaged in union
activity and because of that activity was subjected to re-
taliation.78

In Kuchenreuther v. City of Milwaukee,79 the Seventh
Circuit found that the removal of postings from a nego-
tiated union bulletin board at the workplace did not vi-
olate the First Amendment. The court reasoned that the
postings did not comply with a police procedure requir-
ing prior approval for all postings, even if such proce-
dure was inconsistent with the terms of the collective
bargaining agreement.

Although qualified immunity 
may shield individual defendants
from a claim for monetary
damages, it does not bar actions
for declaratory or injunctive relief.
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The 11th Circuit granted qualified immunity to indi-
vidual county defendants who demoted a public sector
union activist based on the content of a questionnaire
sent to candidates for public office.80

In Stagman v. Ryan,81 the Seventh Circuit affirmed the
granting of summary judgment dismissing a First
Amendment claim by a non-attorney working for the
Illinois attorney general’s office alleging that he was re-
taliated against for various union activities. In its deci-
sion, the court assumed that the speech was protected,
but reaffirmed that not all union activities are protected
by the First Amendment.82 In affirming the granting of
summary judgment, the court found that the employee
failed to demonstrate that the supervisory employees,
who made the decision to terminate, were aware of his
union activities or that the decision was responsive to
those activities.

In Adler v. Pataki,83 the Second Circuit held that the
First Amendment provided public employees with a
right to maintain an intimate marital relationship free
from undue public employer interference. There, a for-
mer deputy counsel for a state agency asserted that he
had been terminated in retaliation for a well-publicized
pending lawsuit by his wife who had been terminated
from her position as an assistant attorney general. In ad-
dition, Adler alleged originally that he had been termi-
nated for another reason: political patronage. However,
in his appeal, Adler abandoned his political patronage
claim, conceding that his position was a policy-making
position. In reversing a grant of summary judgment
against Adler, the court held that the activity of Adler’s
wife in challenging her termination based on alleged
employment discrimination could not reasonably be
found to have justified the discharge of Adler from his
state position. In holding that the First Amendment
does protect a public employee’s right to maintain a
marital relationship, the court noted that: 

We need not decide in this case whether in some cir-
cumstances the conduct, or even the identity, of a wife
might raise such serious concerns about her husband’s
suitability for public employment as to justify the hus-
band’s discharge (or the discharge of an employee wife
because of the identity or conduct of her husband).84

Similarly, in Kipps v. Caillier,85 the Fifth Circuit, en
banc, held that a former assistant football coach had a
clearly established constitutionally protected right to fa-
milial association with his son. In addition, it found that
his complaint alleging that he was terminated because
his son chose to play football at another university
stated a cause of action. Nevertheless, the court found
that the defendants were entitled to qualified immunity
because, under the unique facts of the case, defendants’
actions were objectively reasonable.

The Defense of Qualified Immunity
The defense of qualified immunity shields individual

defendants from claims of monetary damages if it is ob-
jectively reasonable for the individual defendants to be-
lieve that their retaliatory conduct did not violate the
employee’s First Amendment rights.86

In Johnson v. Jones,87 the U.S. Supreme Court held that
where the only issue on appeal is a question of “evi-
dence sufficiency” as to the constitutional right, the de-
nial of qualified immunity is not immediately appeal-
able.88

In McCullough v. Wyandanch Union Free School Dis-
trict,89 the Second Circuit reiterated that:

A government agent enjoys qualified immunity when
he or she performs discretionary functions if either
(1) the conduct did not violate clearly established rights
of which a reasonable person would have known, or (2)
it was objectively reasonable to believe that the conduct
did not violate clearly established rights. A right is
clearly established if the contours of the right are suffi-
ciently clear that a reasonable official would under-
stand that what he or she is doing violates that right.
The question is not what a lawyer would learn or intuit
from researching case law, but what a reasonable per-
son in the defendant’s position should know about the
constitutionality of the conduct. The unlawfulness
must be apparent.90

A police chief was granted qualified immunity for fir-
ing a police officer who had voiced speculation that the
police chief had stolen money from the evidence room
because the officer’s “theory” was based mainly on the
mere fact that the chief had been a manager over the ev-
idence room.91

Although qualified immunity may shield individual
defendants from a claim for monetary damages, it does
not bar actions for declaratory or injunctive relief such
as reinstatement.92

Like other aspects of First Amendment jurisprudence
regarding the free speech rights of public employees, it
is difficult to predict when qualified immunity will be
granted in a particular case. For example in Piesco v. City
of New York,93 the Second Circuit rejected the qualified
immunity defense, holding that the constitutional right
of a public employee to testify truthfully before a leg-
islative body was sufficiently clear that a reasonable
municipal officer would understand that to retaliate
against an employee for such testimony would violate
the First Amendment. Nevertheless, eight years later,
qualified immunity was granted to state officials in-
volving a similar dispute regarding the content of an
employee’s testimony before a state board.94

Conclusion
As James Madison noted in The Federalist Papers No.

51, “if men were angels, no government would be nec-
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essary. If angels were to govern men, neither external
nor internal controls on government would be neces-
sary.”

Despite our society’s dedication to the principles of
freedom of speech and freedom of association, con-
tained in the United States and New York State Consti-
tutions, there remains an ever-present temptation, by
some executing governmental authority, to retaliate
against men and women who speak or act in opposition
to governmental policy. Such retaliation can be in the
form of unlawful prohibitions against speech and con-
duct or through disciplinary action and denial of terms
and conditions of employment.

The primary and necessary external check to such
governmental retaliation rests with an independent ju-
diciary which, along with labor arbitrators, can provide
public employees with an opportunity to challenge such
unlawful government action.
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Affirmative action? For me, one
word defines affirmative ac-
tion: “Education.”

Apart from altruistic considera-
tions, assisting students to obtain the
best possible education is an invest-
ment in our future—indeed, in the fu-
ture of civilization.

This essay suggests a type of acade-
mic scholarship program that I hope to
establish one day. It also contains an
example of that program.

I had originally thought that to be
entitled to an academic scholarship,
the student should maintain a mini-
mum grade average. However, my
wife, who teaches English and creative
writing at a private school in New
York, suggested that scholarship stu-
dents also maintain a minimum “effort
grade” in their courses. In fact, the
school where she teaches has, in addi-
tion to academic grades, a system of ef-
fort grades. After considering my
wife’s suggestion, I decided to elimi-
nate the academic grade entirely: The
only standard for the scholarship is ef-
fort—that is, a grade to measure the ef-
fort a student makes to do the best
work that the student can in a course.

People who work hard to do the
best possible job they can—apart from
deserving respect and assistance—will
probably be successful. Those people
will not only benefit themselves and
their families, but they will also benefit
any enterprise for which they work.
Those persons are also likely to be so-
cially responsible individuals and
models for others. I know my father
and mother were for me.

High school students would be the
recipients of the scholarships under
the sample program that follows. Of
course, each person will have his or
her own preferences regarding those
students who should benefit from the
program. 

The sample also treats most, if not
all, of the important considerations in a

9. Section Headings
[State here dedication and any appro-

priate remarks]

*          *          *
This document establishes, all on the

terms hereinafter set forth, The
__________________ Scholarship Fund (the
“Fund”) for Students attending
__________________ ______, located in
__________________ (“School,” which
term includes any “Successor” as defined
in Section 7 below).

1. Definitions
The word “Student” means either (i) a

student attending the School, or (ii) a stu-
dent admitted to the School though not yet
attending it.

The word “Parent” means a mother or a
father or a legal guardian of a Student or
any other person in loco parentis with re-
spect to a Student. The word “Parents” will
include reference to both the plural and
singular.

The word “Headmaster” means the
headmaster of the School or other person
occupying the position of a headmaster or
principal of the School.

The word “scholarship” means a schol-
arship awarded under this document.

The word “Code” means the Internal
Revenue Code (IRC) of 1986, as amended
and as the same may from time to time be
amended.

The term “Qualified Educational Insti-
tution” means an entity organized or cre-
ated for educational purposes that quali-
fies under the Code as an entity to which
contributions are deductible for federal in-
come, estate and gift tax purposes. During

program of this kind. It grants a great
deal of discretion to the administration
and the teachers. Again, while differ-
ent people will have different ideas on
how to treat these considerations, I be-
lieve the sample provides a useful,
adaptable model for this type of schol-
arship.

Further, given the litigious nature of
our society, the sample contains provi-
sions to protect the program and the
school, including a form of agreement
that parents of scholarship students
must sign. I realize that the indemnity
provisions in this agreement are of lim-
ited value because, by definition, the
parents are of limited means, as they
require financial aid for their child. All
in all though, the agreement should
have a prophylactic effect.

Needless to say, effort grades de-
pend to a great extent on perception. In
this respect they are more subjective
than academic grades. Yet teachers—
especially experienced teachers—
know the efforts their students make,
and I trust that those in the academic
community possess the integrity to as-
sess those efforts conscientiously and
fairly. The goal: fostering, encouraging
and underwriting industrious effort to
do well, warrants scholarships based
on this principle.

I hope that readers and their clients
inclined to charitable work will seri-
ously consider this suggestion.

The _______________ Scholarship Fund
for Students attending

__________________________

CONTENTS
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any period when there are no federal in-
come, estate and gift taxes, or when contri-
butions to entities organized or created for
educational purposes are not deductible
for federal income, estate and gift tax pur-
poses, the term “Qualified Educational In-
stitution” means any entity that would
qualify as a successor to this document and
to the Fund under Section 7 (Succession)
below without regard to the first sentence
of this paragraph. 

2. Intention; Effective Time
(a) This document and the Fund (de-

scribed below) are intended to be a charita-
ble entity within the meaning of IRC
§ 501(c)(3).

(b) This document and the Fund will
become effective upon the issuance of a
ruling by the Internal Revenue Service that
contributions to the Fund under this docu-
ment will be deductible for federal income
tax purposes provided that when that ruling
is issued ____________________ is a Quali-
fied Educational Institution.

(c) This document and contributions to
the Fund will be irrevocable except that if
this document does not become effective
on or before __________, 2_____, any con-
tributions to and income earned by the
Fund will be returned to [ FOUNDER ] and
this document will be null and void.

3. The Fund
(a) The Fund is established by an initial

contribution of ________________ dollars
($____________.00). Additional contribu-
tions may be made to the Fund.

(b) The Fund will be invested in U.S.
dollar debt obligations issued or guaran-
teed by the United States or by any agency
of the United States or by any other obligor
in the United States with a credit rating of
at least double A by both Moody’s and
Standard & Poor’s. If the School deter-
mines that investments of the kind de-
scribed in the foregoing sentence are not
readily available or not readily marketable,
then the School may, to the extent it deter-
mines, invest the Fund in other high-grade
securities.

(c) The income of the Fund will be used
to provide scholarships for Students in ac-
cordance with this document; but if the in-
come of the Fund exceeds the minimum
amount required by law to be used for
those scholarships in order to maintain the
tax exempt status of the Fund and the
School, then fifty percent (50%) of that ex-
cess will be added to the principal of the
Fund and the balance of that excess will, in
such portions as the School determines,
(i) be used to provide scholarships for Stu-
dents in accordance with this document or
(ii) be added to the principal of the Fund or
(iii) be used to do both.

(d) Except to the extent required by
law in order to maintain the tax-exempt
status of the Fund and the School, the prin-
cipal of the Fund will not be used to pro-
vide scholarships.

4. Administration of the Fund
(a) The School will administer the

Fund without charge.
(b) Whenever this document requires

the School (as opposed to the Headmaster)
to do anything, that function will be per-
formed by the Headmaster and/or by any
one or more of the employees, trustees or
directors of the School as the Headmaster
selects; but the School may, at the expense
of the Fund (unless the School elects to pay
the expense), engage the services of a pro-
fessional investment advisor to invest the
Fund in accordance with the requirements
of this document.

Notwithstanding the foregoing, as long
as [ FOUNDER ] is alive and competent and
willing to do so, the School will not engage
the services of a professional investment
advisor but instead will invest the Fund in
consultation with [ FOUNDER ]; but the deci-
sion of the School as to the investments
will be final, binding and conclusive with-
out regard to any opinion or recommenda-
tion of [ FOUNDER ].

(c) If any situation arises that is not de-
termined by any provision of this docu-
ment, or if any provision of this document
requires interpretation, the Headmaster will
decide how to deal with the situation or
make the interpretation, as the case may be.

(d) Any decision, determination or
other action under this document by the
School or by the Headmaster and/or by
any one or more of the employees, trustees
or directors of the School selected by the
Headmaster (i) will be made or taken in
the sole and absolute discretion of the per-
son or persons making the decision or de-
termination or taking the other action,
(ii) will be final, binding and conclusive on
all parties concerned, (iii) will not be sub-
ject to challenge, and (iv) will not give rise
to or be grounds for any claim.

(e) Notwithstanding any other provi-
sion of this document: (i) this document
and the Fund will at all times be adminis-
tered in a manner that this document and
the Fund will at all times be a Qualified
Educational Institution, and (ii) no action
under this document will be taken that
would constitute a prohibited transaction
under the Code.

5. Scholarships
(a) Students entering the ninth, tenth,

eleventh or twelfth grades who require fi-
nancial aid to attend the School will be eli-
gible for scholarships; but a Student admit-

ted to the School for entry into the eleventh
or twelfth grade will not be eligible for a
scholarship. The School will determine the
Students who will receive scholarships.

Scholarships will be awarded without
regard to race or creed.

A Student may receive a scholarship
only if the Parents of that Student sign an
agreement in the form of EXHIBIT A hereto
with such modifications as the School
and, while he is alive and competent,
[ FOUNDER ], shall approve. The agreement
in the form of EXHIBIT A hereto will be mod-
ified appropriately if the Student has only
one Parent.

(b) The scholarships, including re-
newals as provided in this document, will
be for the entire School year and will pay
for all or part of the cost of tuition, books
and other materials for academic courses
(see Section 6 below), and meals at the
School. The School will decide the amount
of each scholarship based on the School’s
determination of the financial aid needed
by the Student to attend the School. The
amount of the scholarship of any Student
may vary from year to year depending on
the School’s determination of the amount
of financial aid that Student needs. In ad-
dition, even if a Student is entitled to a re-
newal of his or her scholarship, the School
may withdraw the scholarship if it deter-
mines that the Student is no longer in need
of financial aid.

(c) A scholarship Student will be entitled
to renewal of his or her scholarship for the
next School year if, for the School year pre-
ceding the renewal year, that Student has
(i) an Average Effort Grade (as determined
under Section 6 below) of not more than 1.5,
and (ii) no Effort Grade (as determined
under Section 6 below) of more than 2.

A non-scholarship Student attending
the School in the ninth, tenth or eleventh
grade may be awarded a scholarship for
the following School year only if that Stu-
dent for the year prior to the award of the
scholarship has (i) an Average Effort Grade
(as determined under Section 6 below) of
not more than 1.5, and (ii) no Effort Grade
(as determined under Section 6 below) of
more than 2.

A fraction in excess of 1.5 will be
deemed more than 1.5, and a fraction in ex-
cess of 2 will be deemed more than 2.

(d) If a scholarship Student is sus-
pended or expelled, or if a scholarship Stu-
dent otherwise ceases to attend the School
or takes a leave of absence for any reason
other than illness or injury, that Student’s
scholarship will terminate. The School will
use any unused portion of that scholarship
(i) to supplement scholarships in the year
of termination for scholarship students
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that the School determines are in need of
additional financial aid, or (ii) for scholar-
ships in the next School year, or (iii) for
both purposes.

(e) If a scholarship Student takes a
leave of absence on account of illness or in-
jury, that Student will be entitled to a re-
newal of the scholarship upon his or her
return to the School, regardless of the Stu-
dent’s Effort Grades for the School Year in
which the leave of absence occurs. The
School will use any unused portion of that
Student’s scholarship (i) to supplement
scholarships in the year of termination for
scholarship students that the School deter-
mines are in need of additional financial
aid, or (ii) for scholarships in the next
School year, or (iii) for both purposes.

(f) If the scholarship of a scholarship
Student terminates, that person will not be
eligible again for a scholarship under this
document.

6. Effort Grades
(a) An Effort Grade is a measure of the

effort a Student makes to do the best work
that Student can in a course.

(b) Teachers will assign Effort Grades
in all academic courses for scholarship Stu-
dents and for Students in the ninth, tenth
or eleventh grade who wish to be consid-
ered for scholarships in the following
School year. Effort Grades will be assigned
according to the following standards:

1  -  excellent
2  -  good
3  -  satisfactory
4  -  unsatisfactory
A teacher may assign an Effort Grade

between any of the two whole numbers
listed above, but an Effort Grade lower
than 1 may not be assigned.

One Effort Grade will be assigned for
each course at the end of that course, but if
a course overlaps more than one School
year, then Effort Grades for that course will
be given (i) at the end of the School year
after which that course will continue, and
(ii) at the end of the course.

Academic courses include, without lim-
itation, courses in music, the arts and cre-
ative writing, as well as seminars in the
subjects of academic courses; but they do
not include any athletic activity or any
course related to an athletic activity.

(c) The Average Effort Grade of a Stu-
dent for any School year will be the simple
average of all the Effort Grades of that Stu-
dent for that year without regard to
whether a course is for the entire School
year or for more or less than the year: to
wit, the quotient obtained by dividing the
sum of all the Effort Grades by the number
of Effort Grades.

the Fund. If more than one such institution
is willing to accept this document and the
Fund, then the successor will be chosen by
lot. Succession under this item (c) will be
administered by a court of competent juris-
diction.

(d) If there is no Successor to this docu-
ment and the Fund under any of the fore-
going procedures, then a court of compe-
tent jurisdiction will determine the
disposition of this document and the Fund
to achieve the objectives of providing aca-
demic scholarships to students in need of
financial aid who are diligent, hardwork-
ing and persons of integrity. 

8. Amendments
(a) This document may be amended by

the School only with the written consent of
[ FOUNDER ]; but if [ FOUNDER ] is dead or in-
capacitated, then this document may be
amended by the School only with the writ-
ten consent of his wife, [ FOUNDER’S WIFE ],
provided she is alive and not incapaci-
tated.

(b) Any amendment to this document
(i) must not violate any provision of the
Code, and (ii) must not authorize any con-
duct that would cause this document or
the Fund to cease to be a charitable entity
within the meaning of IRC § 501(c)(3).

(c) If because of death or incapacity or
both, neither [ FOUNDER ] nor [ FOUNDER’S
WIFE ] is available to consent to an amend-
ment to this document, then this document
may be amended by the School in accor-
dance with an order of a court of compe-
tent jurisdiction after appeals, if any, and
after all time for appeal has expired. The
Fund will pay the cost of obtaining such
order unless the School elects to pay that
expense.

(d) In any event, no amendment to this
document may expand the power of the
School to amend it.

9. Section Headings
Section headings are for reference pur-

poses only and will not in any way affect
the meaning or interpretation of any provi-
sion of this document.

IN WITNESS WHEREOF, I have exe-
cuted this document and I have estab-
lished the Fund the ____ day of
______________, 2_____.

________________________
FOUNDER

ACCEPTED: 
[ NAME OF SCHOOL ]
By: ___________________________

Name:
Title:

(d) If the teacher of a course changes
during the course, then the person teach-
ing the course at the time the Effort Grade
for that course is to be assigned will assign
the Effort Grade for that course based on
(i) that teacher’s experience with the Stu-
dent, (ii) collaboration, if possible, with the
other teacher or teachers who taught the
course during the period for which the Ef-
fort Grade is to be given, and (iii) if collab-
oration under item (ii) is not possible then
on such information relevant to the Stu-
dent’s performance in the course as the
teacher can obtain.

(e) If for any reason a teacher required
to assign an Effort Grade does not do so,
the Headmaster will assign the Effort
Grade for the course based on (i) collabo-
ration, if possible, with the teacher or
teachers who taught the course during the
period for which the Effort Grade is to be
given, and (ii) if collaboration under item
(i) is not possible, then on such information
relevant to the Student’s performance in
the course as the Headmaster can obtain.

(f) The assignment of an Effort Grade
(i) will be in the sole and absolute discre-
tion of the person assigning the Effort
Grade, (ii) will be final, binding and con-
clusive on all parties concerned, (iii) will
not be subject to challenge, and (iv) will
not give rise to or be grounds for any
claim.

7. Succession
(a) If the School or any successor to this

document and to the Fund (a “Successor”)
ceases to exist or ceases to offer grades 9
through 12, then another academic institu-
tion will succeed to this document and to
the Fund in the manner of succession as set
forth below.

A Successor must be a Qualified Educa-
tional Institution.

(b) If the School ceases to exist or
ceases to offer grades 9 through 12 or
ceases to be a Qualified Educational Insti-
tution, then _______________________ (the
“First Choice”) will succeed to this docu-
ment and the Fund, provided that institu-
tion (i) exists, (ii) offers grades 9 through
12, (iii) is a Qualified Educational Institu-
tion, and (iv) accepts this document.

(c) If the First Choice does not succeed
to this document, or if any Successor
ceases to exist or ceases to offer grades 9
through 12 or ceases to be a Qualified Edu-
cational Institution, then an academic insti-
tution in the City of New York or West-
chester County, New York, that offers
grades 9 through 12 and is a Qualified Ed-
ucational Institution and accepts this docu-
ment will succeed to this document and
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EXHIBIT A

____________, 2________

[ — Name of School — ]
________________________
________________________

Gentlepeople:

We are the [ STATE RELATIONSHIP TO STU-
DENT ] of [ NAME OF STUDENT ] (the “Stu-
dent”), who has been awarded, subject to
our executing this agreement, an
______________ Scholarship under the
document attached hereto (the “Attach-
ment,” which term will include any future
amendments thereto).

We have read that document and this
agreement; we have consulted with an at-
torney about them; and we fully under-
stand and accept their contents and the ef-
fect of those contents.

Accordingly, in consideration of your
awarding the Scholarship to [ FIRST NAME OF
STUDENT ], we agree with you (the
“School”) as follows:

1. Notwithstanding any other agree-
ment that we have with the School or any
rule or regulation of the School or any
brochure or other material issued by the
School or any other understanding,
whether written or oral, the Student is a
student at will. The Student may resign
from the School at will, and the School may
suspend or expel the Student at will. We
acknowledge that if the Student is sus-
pended or expelled or otherwise ceases to
attend the School, the Student’s scholar-
ship will terminate. Neither of us will as-
sert any claim or permit any claim to be as-
serted on behalf of either of us or on behalf
of the Student against the School or anyone
else by reason of any such suspension, ex-
pulsion, or termination of the scholarship;
and each of us waives any such claim on
behalf of each of us and, to the extent per-
mitted by law, on behalf of the Student.

2. We also understand that if the Stu-
dent does not achieve the Effort Grades or
the Average Effort Grade required under
the Attachment, the scholarship will not be
renewed. Neither of us will assert any
claim or permit any claim to be asserted on
behalf of either of us or on behalf of the
Student against the School or anyone else
by reason of (i) the assignment of any Ef-
fort Grade to the Student, (ii) the Student’s
Average Effort Grade, or (iii) non-renewal
of the scholarship because the Student did
not achieve the Effort Grades or the Aver-

age Effort Grade required under the At-
tachment; and each of us waives any such
claim on behalf of each of us and, to the ex-
tent permitted by law, on behalf of the Stu-
dent.

3. Further, neither of us will assert any
claim or permit any claim to be asserted on
behalf of either of us or on behalf of the
Student against the School or anyone else
by reason of any other matter arising out of
or in connection with the Attachment or
any decision, determination or other action
under the Attachment pertaining in any
way to the Student or to the scholarship
awarded to the Student; and each of us
waives any such claim on behalf of each of
us and, to the extent permitted by law, on
behalf of the Student.

4. If any claim described in item 1, 2 or
3 above is asserted against the School or
anyone else, we will pay (i) all expenses
(including, without limitation, legal fees,
court costs, and the cost of appellate pro-
ceedings) that the School or any such other
person incurs arising out of or in connec-
tion with that claim, and (ii) any judgment,
damages or other amounts that you are re-
quired to pay or agree in settlement to pay
on account of such claim.

5. Any person besides the School to
whom item 1, 2, 3, or 4 applies is a third-
party beneficiary of this agreement and is
entitled to the benefit of all of our
covenants and obligations under this
agreement as if that person were a party to
this agreement.

6. Our obligations under this agree-
ment are joint and several, and they apply
to the initial scholarship and to any re-
newals thereof.

7. This agreement may be amended
only by an instrument in writing signed by
the School and by us. The consents of the
third-party beneficiaries of this agreement
are not required for any amendment as
long as the amendment does not adversely
affect any of their rights.

8. This agreement will be governed by
and construed in accordance with the law
of the State of New York.

Very truly yours,

____________________
Name:

____________________
Name:

The undersigned, an attorney admitted
to practice in the State of New York, con-
firms that s/he has examined the forego-
ing agreement and the Attachment thereto
and has discussed them with and ex-
plained their contents and the effect of
those contents to ___________________
and ___________________.

_____________________
Name:

ACCEPTED:

[ NAME OF SCHOOL ]

By: ___________________________

Name:

Title:

[ATTACH COPY OF THE INSTRU-
MENT ESTABLISHING THE
SCHOLARSHIP FUND]

Author’s Note: Richard W. Mertens,
Esq. of Coughlin & Gerhart, Bingham-
ton, New York, advised on the tax as-
pects involved in this article. Mr.
Mertens cautions that tax attorneys
may prefer more formal, traditional
tax clauses than those in the sample
scholarship program that follows. I
greatly appreciate Mr. Mertens’ advice
and assistance.

I also acknowledge and appreciate
the advice given by my wife, Anne,
and by Cathleen Scanlan of the Mass-
achusetts school system and John Van
Leer and Julianne Puente of The
Hackley School.
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out is often hyphenated, for words
with touching vowels often retain hy-
phens.

In words with attached suffixes, fre-
quency of use decides whether they
are written as one word or retain hy-
phens. Other than that explanation,
only personal preference governs. For
example, William Sabin, author of The
Gregg Reference Manual (Seventh Edi-
tion), permits kickoff, but hyphenates
sign-off and sound-off. The Manual al-
lows carryover and crossover, but hy-
phenates  once-over and voice-over
(probably because the latter two have
touching vowels). Inexplicably, the
Manual permits followup and stowaway,
but hyphenates go-between, get-together,
and break-through.

Prefixes readily drop their hyphens
unless touching vowels would cause
mispronunciation. The un- prefix is a
good example (uninteresting, uninhib-
ited, and unavailable). But for a long
time cooperation resisted the deletion of
its hyphen, as did coordination; and de-
emphasis is still usually hyphenated to
avoid deem being pronounced as it
looks. In loophole, the central ph might
otherwise sound like an f. On the other
hand, words like regeneration, immatu-
rity, misrepresentation, and inalienable
readily dropped their hyphens. You
may recall that inasmuch and notwith-
standing were at first hyphenated. I
predict that the word e-mail, which the
Journal correctly still hyphenates, will
eventually drop its hyphen. 

However, sometimes hyphenation
is necessary to avoid ambiguity. Con-
sider the differences in meaning of the
following word pairs when hyphens
are added:

• Extra judicial duties • Extra-judicial duties

• A reformed contract • A re-formed contract

• A little used car • A little-used car

• Recovered furniture • Re-covered furniture

From the Mailbag
A Fredericksburg, Va., reader sub-

mitted a question about hyphens. He
asked whether technologies that need
a long time to develop are referred to
as long lead-time technologies or long-
lead-time technologies. The answer is
that the second phrase is correct be-
cause multiple modifiers are hyphen-

ated whenever they modify a noun as
a unit instead of separately. Other il-
lustrations of multiple modifiers are an
open-and-shut case, a hard-to-answer
question, and the one-and-only reason.
But when only two of the three modi-
fiers are to be read as a unit, indicate
that by a hyphen; for example, a well-
known legal rule, a twelve-member law
firm, a well-documented legal argument.

Like many rules (both legal and
grammatical) this one has an excep-
tion: When an adverb ending in -ly
modifies a noun as part of a unit, it is
not hyphenated; for example, currently
standard speech, clearly offensive lan-
guage, and a patently absurd argument.
(Incidentally, the a in patently is pro-
nounced like the a in date, not—as it is
often pronounced—like the a in patent-
leather shoes; nor are the two words re-
lated in meaning.)

Herman Melville obliquely dis-
cussed hyphenation when he expostu-
lated on the “Fast-Fish and the Loose-
Fish Doctrine” in the following
passage from Moby Dick:

• I. A Fast-Fish belongs to the party
fast to it.

• II. A Loose-Fish is fair game for
anybody who can soonest catch it.

These two laws touching Fast-Fish
and Loose-Fish, I say, will, on reflec-
tion, be found the  fundamentals of
all human jurisprudence; for
notwithstanding its complicated
tracery of sculpture, the Temple of
the Law, like the Temple of the
Philistines, has but two props to
stand on. . . .

But if the doctrine of Fast-Fish be
pretty generally applicable, the kin-
dred doctrine of Loose-Fish is still
more widely so. What are the Rights
of Man and the Liberties of the
World but Loose-Fish? . . . . What is
the great globe itself but a Loose-
Fish! And what are you, reader, but
a Loose-Fish and a Fast-Fish, too?

Writings of Herman Melville 6:398
(Harrison Hayford ed. 1988.)

GERTRUDE BLOCK is the writing spe-
cialist and a lecturer emeritus at Hol-
land Law Center, University of
Florida, Gainesville, FL 32611. Her e-
mail address is Block@law.ufl.edu.

Question: An Albany lawyer
wants to settle a wager among
members of his firm about

whether to hyphenate the phrase long-
time adversary. The answer will deter-
mine the winner of a small monetary
wager.

Answer: Unfortunately, no money
will be involved, for there is no defini-
tive answer. The American Heritage Dic-
tionary of the English Language, in its
1982 edition, favors the hyphen, but
the 1986 edition of Webster’s New World
Dictionary lists only longtime. Because
hyphens disappear when a phrase is
used widely and frequently, the hy-
phen in longtime is now probably op-
tional. The 1982 AHD favors long-
standing and long-winded, but Webster’s
New World lists longstanding and long-
winded. Both are currently often used
without hyphens, although my com-
puter spell-checker “corrects” long-
winded while permitting longstanding.

In noun-phrases, hyphens can be
said to be an interim phase between a
two-word phrase and a compound
noun. The word mailman was at one
time written as mail man; then it be-
came mail-man and finally mailman.
Baseball came into the language as base
ball, then was hyphenated, and is now
written as one word. Hair cut was even-
tually shortened to haircut. Persons
who frequently use a word-pair will
write it as one word: If you are a rac-
quetball enthusiast, you probably write
racquetball; windsurfers probably write
windsurf (which my spell-checker per-
mits, though it hyphenates wind-
surfers). As lawyers, you may write as a
single word legal terms that lay per-
sons hyphenate, if they use them at all.

Words with attached suffixes are
also tricky. Which of the following do
you write with a hyphen? Copout,
knockout, dropout, blackout, timeout? Al-
though my spell-checker hyphenates
none of these compound words, time-

B Y G E R T R U D E B L O C K

LANGUAGE
TIPS
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payments for cotton began to smell
rotten/ Twas a mugging of poor Uncle
Sam.”); United States v. Ven-Fuel, Inc.16

(“So while the Government will no
doubt be annoyed,/ We declare the
conviction null and void.”).

A federal magistrate found a defen-
dant guilty of “creating a physically of-
fensive condition” for taking off his wet
clothes in a nearly deserted parking lot
at Lava Beds National Monument. Dis-
trict Judge McBride set aside the convic-
tion because the magistrate did not
record the proceedings.17 In doing so, the
judge quoted a limerick from defense
counsel’s brief. For defendant, the opin-
ion represented good news and bad. The
good news: The court set aside the con-
viction for the petty crime. The bad
news: The opinion itself was small con-
solation. The opinion’s short limerick:

There was a defendant named Rex
With a minuscule organ for sex.
When jailed for exposure
He said with composure,
De minimis non curat lex.

A Kansas judge sentenced a prosti-
tute to probation with the following:

This is the saga of _____ ____ _____,
Whose ancient profession brings her
before us.
On January 30th, 1974,
This lass agreed to work as a whore.
Her great mistake, as was to unfold,
Was the enticing of a cop named
Harold.

*     *     *
From her ancient profession she’d
been busted,
And to society’s rules she must be
adjusted.
If from all this a moral doth unfurl,
It is that Pimps do not protect the
working girl!

The judge who wrote this doggerel
was censured for exposing defendant
to public ridicule and scorn.18 Make
that the former judge who wrote this
doggerel.19

In Limerick Auto Body Inc. v. Limerick
Collision Center Inc.,20 a concurring lim-
erick played on the litigants’ names:

“‘Limerick Auto’ and ‘Limerick Colli-
sion’/ Are so close one may clearly en-
vision/ That the two were the same,/
So a limerick I frame,/ And join in my
colleagues’ decision.”

Some judicial verse is more infa-
mous than famous. Joyner v. Guccione21

falls into the former category:
T’was the night before Christmas
and all through the prison,
inmates were planning their new
porno mission.
While the December issue of Pent-
house was hitting the stands,
the Minister of the Mandingo War-
riors was warming his hands.
For you see, the publishers had
promised a pleasurable view
of the woman who sued the Presi-
dent too.
The minute his Penthouse issue ar-
rived
the minister ripped it open to see
what was inside.
But what to his wondering eyes
should appear
not Paula Jones’ promised privates
but only her rear.
Life has its disappointments. Some
come out of the blue.
But that doesn’t mean a prisoner
should sue.

Those who find Joyner funny laugh
only because the judge was so outra-
geous. But even when poetry in mo-
tion is clever and harmless, the losing
sides will believe that the court treated
them and their arguments frivolously.
And readers will conclude that the
court spent more time scripting the
verse than deciding the case correctly.
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Poetic Justice:
From Bad to Verse

BY GERALD LEBOVITS

But not everyone present reacted
with glee.
“Reckless endangerment!” the D.A.
spoke stern. 
“I recommend jail—there a lesson
he’d learn!”
Though the act proved harmless, on
the field he didn’t belong,
His trespass was sheer folly, and un-
deniably wrong.
But jail’s not the answer in a case of
this sort,
To balance the equities is the job of
this court.
So a week before Christmas, here in
the court,
I sentence defendant for interrupt-
ing a sport.
Community service, and a fine you
will pay.
Happy holiday to all, and to all a
good day.

One unreported New York opinion
considered whether a pet donkey vio-
lated a residential zoning ordinance.
The opinion concludes with the moral:
“Though defendant is not guilty, there
is a lesson to be learned by inconsider-
ate pet owners whose neighbors’ tem-
pers burn. When nothing else suc-
ceeds, and as a last resort, as in the case
at hand, they’ll drag your ass to Court.
‘donkey’”5

A Manhattan small-claims opinion6

was written in rap because “At a Party
DJ Ed Lover was a ‘No Show.’” The
final stanzas: “The Court can award no
money to the claimant/ Remy’s and
his posse’s proof was insufficient/ So
substantial justice requires judgment
for defendant./ (Not to worry the
court will keep its day job/ This rap
will probably make true Hip/Hop
artists take a sob.)”

To read seven national classics of
poetic justice, six civil, the seventh and
last criminal, see In re Love7 (rhyming
to Edgar Allan Poe’s “The Raven”:

THE LEGAL
WRITER

Chief Judge Cardozo once wrote
about a practice he erroneously
believed was interred: “In days

not far remote, judges were not unwill-
ing to embellish their deliverances
with quotations from the poets. I shall
observe towards such a practice the
tone of decent civility that is due to
those departed.”1 But what about
judges who fancy themselves as poets
and write opinions in verse? That prac-
tice, still alive, should be buried with-
out eulogy.

Poetic justice is always entertaining
but rarely poetic or just. Rhyming
verse in opinion writing is surprising
because “humor in the form of dog-
gerel verse . . . can undermine judicial
opinions as sources of law.”2 Missing
from verse is the key to a reasoned ju-
dicial opinion: a clearly articulated
holding supported by precedent. Also
typically absent from judicial poetry is
equal metric footage. The chapter and
verse of most poetic justice, in other
words, is bad law and bad poetry.
Arkansas Justice Smith agreed: “[I]f all
the versifying justices were compelled
to eat their words, the punishment
would be poetic justice!”3 Why are so
many opinions in verse? Because some
judges have too much time on their
hands.

Several New York State opinions
have been written in rhyme. People v.
Sergio4 mimicked Clement Clarke
Moore’s “A Visit from. St. Nicholas”:

’Twas Game Six of the Series when
out of the sky,
Flew Sergio’s parachute, a Met ban-
ner held high. 
His goal was to spur our home team
to success,
Burst Beantown’s balloon claiming
Sox were the best.

The fans and the players cheered all
they did see,

“The bird himself, my only maven,
strongly looked to be a raven.”); Mack-
ensworth v. American Trading Transporta-
tion Co.8 (“The motion now before us
has stirred up a terrible fuss./ And
what is considerably worse, it has
spawned some preposterous doggerel
verse.”); Fisher v. Lowe9 (barking up
Joyce Kilmer’s classic “Trees”: “Flora
lovers though we three,/ We must up-
hold the court’s decree.”); Jenkins v.
Commissioner10 (“Ode to Conway
Twitty”: “Twitty Burger went belly
up/ But Conway remained true./ He
repaid his investors, one and all/ It
was the moral thing to do.”); Nelson v.
State11 (“In petition for post-conviction
relief,/ The petitioner herein expounds
his grief.”); Wheat v. Fraker12 (“‘Foul,
foul play,’ the defendant cried:/ ‘That I
by kinsman be not trammeled/ Let the
issue again be tried/ Before another
jury impanelled.’”); and my all-time
favorite, Brown v. State13 (explaining
that a trial judge once told Georgia ap-
pellate Judge Evans at a “convivial”
gathering that if Judge Evans were
ever to reverse him again, the opinion
should be in verse).

Sometimes little reason exists to set
an opinion in verse. The court in An-
derson Greenwood & Co. v. NLRB14 (“We
hope this attempt at a rhyme, perhaps
two,/ Has not left this audience feeling
too blue.”), used verse because two
precedents—a case named “Tire” and
another named “Wire”—rhymed. Two
courts needed no reason at all to ver-
sify: United States v. Batson15 (“Some
farmers from Gaines had a plan./ It
amounted to quite a big scam./ But the

Missing from verse is . . .
a clearly articulated
holding supported
by precedent.

CONTINUED ON PAGE 44
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