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our Legislative Priorities

Since our founding more than 135 
years ago, an important part of 
our mission at the New York 

State Bar association has been to pro-
mote reform in the law and facilitate 
the administration of justice. our Sec-
tions and committees do tremendous 
work sharing their expertise with pol-
icy makers at the state and federal 
levels, and their reports and recom-
mendations are often approved by 
our House of Delegates and adopted 
as positions of the State Bar associa-
tion. in addition, each year we choose 
a handful of particularly important 
issues as legislative priorities that will 
be advanced by our leaders with the 
able guidance of our experienced Gov-
ernmental relations staff. 

Ongoing Priorities
our legislative priorities are developed 
through a process that invites recom-
mendations from all of the associa-
tion’s Sections and committees. after 
an initial review by the committee on 
Legislative Policy and the committee 
on Federal Legislative Priorities, the 
Steering committee on Legislative Pri-
orities makes recommendations to the 
State Bar executive committee for its 
approval at our Fall meeting. this year 
in particular, we received a remarkably 
high number of proposals, and the pro-
cess resulted in a very substantial and 
high-quality slate of priorities.

Judiciary
the integrity of New York’s justice 
system is always a primary focus for 
the State Bar, and we will continue 
to support reforms that promote an 
independent, well-functioning judi-
ciary. our report on the impact of 
recent cuts in New York State court 

Funding, released in 2012, outlined 
the various consequences of drastic 
cuts in the New York State Judiciary 
budget. we will continue our advocacy 
in this important area, to ensure that 
our courts have adequate resources 
to fulfill the essential role they play in 
our society.

Civil Legal Services
we support a dedicated revenue stream 
to ensure appropriate funding for 
civil legal services. the provision of 
legal assistance to people in need of 
basic life essentials is not only a moral 
imperative, but it also helps our courts 
run more smoothly – for all parties. in 
addition, we will continue to advocate 
for proper funding for the office of 
indigent Legal Services to allow it 
to carry out its mission and ensure 
that constitutional standards are met 
in criminal cases throughout the state. 
we continue our support for a package 
of bills intended to prevent wrongful 
convictions, particularly mandatory 
recording of custodial interrogations. 
we were pleased to learn that the New 
York city Police Department will begin 
recording all post-arrest interrogations 
in sex-crime and murder cases, and 
we are hopeful that this development 
will pave the way for legislation to 
be enacted during the 2013 legislative 
session.

Juvenile Justice
in addition, we continue our focus on 
New York’s juvenile justice system. we 
support legislation that would require 
the audio and video recording of any 
interrogation of a child, as well as a 
provision that would increase the age 
of criminal responsibility to 18. New 
York is one of only two states in which 

children age 16 and 17 are prosecuted 
as adults, in spite of evidence that 
children under the age of 18 have a 
significantly diminished capability for 
reasoned judgment. currently, chil-
dren 16 and 17 cannot be prosecuted 
in the Family court, where they would 
have access to valuable programs and 
services now available only for chil-
dren charged as juvenile delinquents. 

Nonprofits
we continue to support the Business 
Law Section’s proposal to adopt pol-
icies and practices commonly used 
throughout the United States and to 
eliminate outdated provisions of New 
York’s Not-for-Profit corporation Law. 
the proposed reforms would mod-
ernize this law to encourage organi-
zations to incorporate and maintain 
their investment assets in New York; 
to reduce unnecessary burdens related 
to formation and operation; and to 
streamline nonprofit governance in a 
manner consistent with meaningful 
oversight. the proposal would elimi-
nate statutory “types” of not-for-profit 
corporations that create undue com-
plexity and potential dissonance with 
the internal revenue code, remove 

PRESiDEnT’S MESSAGE
SEYMouR W. JAMES, JR.

seyMour w. JaMes, Jr., can be reached 
at sjames@nysba.org.
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congressional delegation, and our staff 
alerted the New York State conference 
of Bar Leaders about the issue. we 
then submitted a letter on behalf of the 
State Bar and 15 local bar associations 
in the state, urging congress to care-
fully consider the impact of sequestra-
tion on our courts and the delivery 
of legal services to people in need. in 
November, i was joined by several 
State Bar leaders on a trip to washing-
ton, D.c., where we participated in 21 
meetings with congressional represen-
tatives and their staff. we presented 
clear and specific information on the 
legal and business perspectives during 
these meetings, and, as this issue of the 
Journal goes to press, we are continu-
ing to work with business leaders and 
legal services providers to help raise 
awareness of this important matter. we 
are hopeful that by the time of publica-
tion, our lawmakers will have agreed 
upon a constructive solution to avoid 
sequestration. 

we have a very full slate of state 
and federal legislative priorities this 
year, and i want to thank all of you 
who submitted recommendations. i 
look forward to working with our Sec-
tions, committees and Governmental 
relations staff to advocate on behalf of 
these important issues.  n

that dictate how recipients of Legal 
Services corporation (LSc) funds can 
spend money received from non-LSc 
sources. we will continue to promote 
policies that protect the attorney-client 
relationship. in addition, we will con-
tinue to support the rules enabling 
act rule-making process and to oppose 
the Lawsuit abuse reduction act. this 
act would, through a process that is 
inconsistent with the rules enabling 
act, reinstate a mandatory sanctions 
provision that was found to be coun-
terproductive and, in fact, had been 
removed from the Federal rules of 
civil Procedure in 1993.

in addition, we will continue to 
advocate for repeal of the Defense of 
Marriage act, and to support states’ 
authority to regulate the tort system, 
legislation and funding to enhance 
civic education programs, and provi-
sions at the federal level that promote 
the interests of the legal profession. 

at the State Bar, we have also 
been working to focus attention on 
the potentially devastating impact on 
our federal courts and the LSc of the 
across-the-board cuts associated with 
sequestration. i expressed my concerns 
on this major issue in an opinion piece 
that was published in the New York Law 
Journal on September 26. on october 9, 
i submitted the piece to the New York 

the need for pre-approval by various 
administrative agencies before forma-
tion and make the statutory frame-
work for non-profit corporations and 
business corporations more consistent. 
we believe that these reforms would 
benefit the enormous and varied non-
profit sector in New York State, which 
includes foundations, charities, health-
care organizations, service agencies, 
clubs, cultural institutions, religious 
organizations, research and education-
al centers, chambers of commerce, eco-
nomic development corporations and 
other organizations. 

The Profession
Finally, we will continue our ongo-
ing support for the legal profession, 
advocating policies that protect the 
independence of the judiciary, enhance 
access to the courts and promote the 
profession, and opposing propos-
als that pose disadvantages. we will 
continue our efforts to ensure that 
attorneys are able to protect clients’ 
interests and effectively engage in the 
practice of law.

New Initiatives
in 2013, we will also work to support 
the recommendations included in a 
criminal Justice Section report that 
was adopted by the House of Del-
egates in 2012. that report proposed 
implementing a process that would 
permit sealing individuals’ records of 
conviction for certain offenses. indi-
viduals convicted of certain drug 
crimes can currently seek to have their 
records sealed, but there is a broad 
range of non-violent, non-drug-related 
offenses for which this is not currently 
allowed. Under our proposal, individ-
uals convicted of those offenses would 
be eligible to apply to the court to have 
their records sealed.

Ongoing Federal Priorities
at the House meeting in November, 
we also adopted our federal legisla-
tive priorities for 2013. we will con-
tinue to support appropriate funding 
for civil legal services at the federal 
level and the elimination of restrictions 

PRESiDEnT’S MESSAGE
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Gary Munneke was a force of nature. on our trips to NYSBa’s annual Meeting, 
we would see Gary racing from seminar to meeting, to give introductory remarks, 
speak, or moderate a panel discussion. Gary was a law professor, chair of committees 
and member of boards, and a prolific writer and thinker on the past, present and 
future of the practice of law. He taught and mentored countless students, advised 
lawyers and deans, and maintained a web of friendships and connections such that 
he could get you a contact – or someone to write an article or even a treatise – with 
astonishing speed. He was smart, witty, sociable and just a lot of fun to be around.

in the scheme of Gary’s accomplishments, his service to the Journal probably 
ranks as small. But his work was a great gift to the Journal and its readers. 

Beginning in September 2008, Gary guest-edited two Journal issues a year – 
one on law practice management and one on solo and small firms. He gathered 
knowledgeable people who wrote about everything from ethics to billing, from 
technology to law office furniture. two things all of these authors had in common 
were their concern for the future of the profession and their respect for Gary. 
every time he sent out a call for articles, he received a great response. in 2010, the 
September issue stretched into october; he just had too much material, and it was all 
too good to leave any of it out. in July 2009, Gary joined the Journal Board of editors, 
where he was a valued member. we will miss him.

Gary A. Munneke 
1947–2012
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By Hon. George M. Heymann

ew York’s Scaffold  Law and the Evolution of Elevation
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N
statute. in relevant part, Labor Law § 240(1) reads as fol-
lows:

all contractors and owners and their agents, . . . [1] in 
the erection, demolition, repairing, altering, painting, 
cleaning or pointing of a building or structure [2] shall 
furnish or erect, or cause to be furnished or erected for 
the purpose of such labor, scaffolding, hoists, stays, 
ladders, slings, hangers, blocks, pulleys, braces, irons, 
ropes, and other devices which shall be so constructed, 
placed and operated as to give proper protection to a 
person so employed. (Numbers in [ ] added.)

Part one of this provision sets forth and limits the spe-
cific type of job that a worker must be doing at the time 
of his or her injury. the second part pertains to the vari-
ous devices necessary to protect the worker from injury 
while in the performance of his or her duties. the list 
is not exhaustive because the language includes “other 
devices” employed to provide “proper protection.”5 

Note that the statute itself makes no mention of height 
or elevation differentials. Such language and its applica-

Section 240(1) of the Labor Law, commonly referred to 
as the “Scaffold Law,” is often invoked with respect 
to worker-related injuries that involve heights.

enacted in 1921, § 240(1) “descended from the 1885 
‘act for the protection of life and limb’ which imposed 
liability on anyone ‘who shall knowingly or negligently 
furnish and erect . . . improper scaffolding . . . .’”1 the law 
was expanded in 1947 to include coverage for workers 
who fell from elevated devices other than scaffolds, and 
the title of the statute was changed from “Safe scaffold-
ing required for use of employees” to the current “Scaf-
folding and other devices for use of employees.”2 a 1969 
amendment placed responsibility for safety practices at 
construction/building sites squarely on “[a]ll contractors 
and owners and their agents.”3 in the final amendment, 
passed in 1981, owners of one- and two-family homes 
“who contract for but do not direct or control the work” 
were exempted.4

in the three decades since, courts in a myriad of cases 
have sought to interpret and clarify this statute, creating 
a body of law that is constantly evolving in the attempt to 
reconcile the often inconsistent decisions.

Despite the differences in interpretation and applica-
tion, the first paragraph of § 240(1) is succinctly worded, 
containing two distinct criteria, each of which comes into 
play when an injured worker seeks recovery under this 

Hon. GeorGe M. HeyMann is a former Judge of the New York City Hous-
ing Court and is Of Counsel to Finz & Finz, P.C. This article is dedicated 
to retiring Court of Appeals Judge Carmen Beauchamp Ciparick for her 
major contributions to this body of law.
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poses a risk.”11 in considering all the devices listed, the 
Legislature “contemplated hazards” involving the force 
of gravity “because of a difference between the elevation 
level of the required work and a lower level . . . of the 
materials or load being hoisted or secured.”12 Determin-
ing that the hazards incurred were “special hazards,” the 
court “believe[d] that the Legislature has seen fit to give 
the worker the exceptional protection that section 240(1) 
provides.”13 

in this case, rocovich, a construction worker, was 
removing and repairing the insulated covering on 
recessed pipes on the roof of the defendant’s building. in 
the center of the recess was a trough, 18 to 36 inches wide 
and 12 inches deep, filled with about 5 inches of hot oil. 
as he was about to step across it, the plaintiff slipped and 
his right foot and ankle became immersed in the hot oil.

Based on its interpretation of the type of hazard 
that warrants protection under Labor Law § 240(1), 
the court declined to apply it in the plaintiff’s favor. 
while acknowledging that an elevation-related risk is not 
always determined by the extent of the elevation differ-
ential, the court found it “difficult to imagine how plain-
tiff’s proximity to the 12-inch trough could have entailed 
an elevation-related risk which called for any of the 
protective devices of the types listed in section 240(1).”14 

thus, because the nature of the plaintiff’s job did not 
require any of the protective devices listed in the statute, 
his injury was not deemed to comport with the “thrust” 
of the statute’s intent to protect against the risks involved 
in “relative differences in elevation.”15

Ross
in Ross v. Curtis-Palmer Hydro-Electric Co.,16 the plaintiff, 
ross, was a welder who was working on welding a seam 
at the top of a 40- to 50-foot shaft. in order to weld the 
seam, a temporary platform was installed and ross had 
to sit at the edge of the platform and “extend one leg 
forward against the top edge of the shaft and stretch 
forward and down with his upper torso and head to 
reach the seam that needed welding.”17 ross had com-
plained about working in this contorted position and had 
requested a ladder but was told that he had to use the 
platform. after approximately 22 hours working from 
the platform he experienced difficulty and pain when 
he tried, but failed, to straighten up. Despite subsequent 
surgery he remained disabled.

as in Rocovich, the court of appeals had to determine 
whether this was a hazard contemplated by Labor Law 
§ 240(1). Here, the court decided that the plaintiff’s 
disabling back pain was not “the kind of harm that is 
typically associated with elevation related hazards,”18 
holding that the plaintiff’s argument that his injury 
was “related to the effects of gravity” “misconstrues the 
import of our analysis in Rocovich.”19

again, the court referred to “special hazards,” empha-
sizing that these “do not encompass any and all perils that 

tion evolved from the courts, as the use of devices such 
as “scaffolds,” “hoists” and “pulleys” refers to working 
above and/or the lifting or lowering of objects from one 
level to another. Similarly, there is no mention of “strict” 
or “absolute” liability, which was a term applied by the 
court of appeals, as will be discussed below.

Much has also been written with respect to the nature 
of the job undertaken, as well as whether “proper pro-
tection” was provided by the employer; whether, in 
fact, “proper protection” was required; and whether the 
absence of “proper protection” was the proximate cause 
of the resultant accident and injury.

this article will highlight the major decisions rendered 
by the court of appeals regarding Labor Law § 240(1) 
from 1991 to the present and include discussion of several 
recent appellate Division and state Supreme court cases.6 

Rocovich
in Rocovich v. Consolidated Edison Co.,7 the court of appeals 
stated that Labor Law § 240(1) “is to be construed as lib-
erally as may be for the accomplishment of the purpose 
for which it was thus framed,” and reaffirmed its earlier 
interpretation: the statute “impos[es] absolute liability 
for a breach which has proximately caused an injury.”8 
contributory negligence by the injured worker is of no 

consequence; the duty of an owner’s liabil-
ity under this provision is nondelegable.9 

the court proceeded to address inju-
ries resulting from 
“those occupation-
al hazards”10 that 
were intended by 
the Legislature to 
warrant absolute 
protection, and 
injuries occa-
sioned by differ-
ent types of haz-
ards that would 
not be pro-
tected. Because 
the statute 
prescribes the 
use of “scaf-
folding” and 
“ladders,” it 
is “evident” 
that they are 
“for the use 
or protection 
of persons 
in gaining 
access to or 
working at 
sites where 
e l e v a t i o n 
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level at the time of this tragic accident. Nor can it be 
said that the collapse of a completed fire wall is the 
type of elevation-related accident that section 240(1) is 
intended to guard against.28

Melo
relying on its holding in Misserritti, the court of appeals 
denied recovery pursuant to Labor Law § 240(1) in Melo 
v. Consolidated Edison Co. of NY.29 in this case, a steel plate 
was being hoisted to a vertical position at street level 
before being lowered over an unfilled trench. the steel 
plate was attached to the shovel part of a backhoe con-
nected by a chain and hook at each end. the plaintiff, 
Melo, and a co-worker were directing the covering of the 
trench as the plate was being raised to a vertical posi-
tion, perpendicular to the ground with the edge touching 
the ground. as they were maneuvering the steel plate, 
it became unhinged and fell on the plaintiff’s foot and 
shoulder. the court based its determination on the fact 
that the steel plate was resting on the ground.

while the force of gravity may have caused the steel 
plate to fall as it was being moved by an allegedly defec-
tive hoist, one of the safety devices enumerated in the 
statute, the steel plate was resting on the ground or 
hovering slightly above the ground – and thus was not 
elevated above the work site. thus, it could not be said 
that the statute was implicated “‘either because of a dif-
ference between the elevation level of the required work 
and a lower level or a difference between the elevation 
level where the worker is positioned and the higher level 
of the materials or load being hoisted or secured.’”30

Narducci 
Building upon Rocovich, Ross, Rodriguez and Misserritti, 
the court of appeals next addressed the issue of falling 
objects in Narducci v. Manhasset Bay Associates.31 Narducci 
actually comprised two cases consolidated in one deci-
sion. in the first case, the plaintiff, Narducci, was remov-
ing steel window frames from the third floor of a fire-
damaged warehouse. as he stood on a ladder working on 
a window frame, he saw “a large piece of glass from an 
adjacent window frame falling toward him.”32 although 
he turned away, the glass hit him in the face and severely 
cut his right arm. He did not fall from the ladder, nor did 
the ladder malfunction in any way.

in the second, the plaintiff, caparrelli, an electrician, 
was injured while installing fluorescent light fixtures into 
a dropped ceiling. He lifted the light fixture into the grid 
while standing halfway up an 8-foot ladder to reach the 
10-foot ceiling. He was descending the ladder intending 
to relocate its position so he could secure the fixture, 
when the fixture began to fall. in an attempt to stop it 
from hitting him, caparrelli reached out to hold it, but it 
slipped, cutting his right hand and wrist. Like Narducci, 
he did not fall from his ladder.

Both plaintiffs alleged that they should have been 
provided a scaffold to perform their jobs and, therefore, 

may be connected in some tangential way with the effects 
of gravity.”20 they are limited to gravity-related accidents 
such as “falling from a height or being struck by a fall-
ing object that was improperly hoisted or inadequately 
secured.”21 the court distinguished this case because the 
plaintiff’s injuries did not flow directly from the applica-
tion of the force of gravity to an object or person. Here, 
the “makeshift ‘scaffold’” served the objective of the 
statute by preventing the plaintiff from falling down the 
shaft – a “device that did not malfunction and was not 
defective in its design.”22 the harm ross suffered was not 
one contemplated by the statute and it would not be even 
if the device used was inadequate, defectively designed 
or malfunctioned.

Rodriguez and Misserritti
in Rodriguez v. Margaret Tietz Center for Nursing Care, 
Inc.,23 the court of appeals, in a brief memorandum deci-
sion, dismissed the plaintiff’s cause of action based on 
Labor Law § 240(1):

Plaintiff in this case was exposed to the usual and 
ordinary dangers of a construction site, and not the 
extraordinary elevation risks envisioned by Labor Law 
§ 240(1). in placing a 120-pound beam onto the ground 
from seven inches above his head with the assistance 
of three other co-workers, rodriguez was not faced 
with the special elevation risks contemplated by the 
statute.24

in 1995, in Misserritti v. Mark IV Construction Co., 
Inc.,25 the court of appeals reaffirmed the limitations 
of seeking relief under the “scaffold law.” the opinion, 
written by Judge ciparick, continued the theme stated in 
Rodriguez, that injuries resulting from hazards that are not 
elevation-related are from “other types of hazards [that] 
are not compensable under the statute even if proxi-
mately caused by the absence of * * * [a] required safety 
device.”26 the wife of the decedent worker could not 
recover under Labor Law § 240(1) because the collapse of 
the fire wall he was working on was the type of “ordinary 
and usual peril a worker is commonly exposed to at a 
construction site and not an elevation-related risk subject 
to the safeguards prescribed” by the statute.27 

the plaintiff-wife had sued on the theory that her 
husband had been hired to perform masonry work and 
that his injuries occurred when a completed concrete-
block fire wall collapsed. She alleged that the defendant 
had a nondelegable duty to furnish the appropriate safety 
devices (i.e.: braces) to give the decedent the proper pro-
tection during his employment.

once again, reciting the holdings and reasoning in 
Rocovich and Ross, the court concluded:

in this context, we construe the “braces” referred to in 
section 240(1) to mean those used to support elevated 
work sites not braces designed to shore up or lend 
support to a completed structure. * * * there is no 
showing that the decedent was working at an elevated 
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Joblon and Broggy
as previously noted, Labor Law § 240(1) not only per-
tains to tasks that are elevation-related, it also limits the 
nature of the work to be performed in order for it to be 
implicated in seeking recovery thereunder.

in Joblon v. Solow,43 an electrician was directed to 
install a clock on the wall of an office building. Because 
there was no outlet in that particular room, the plain-
tiff had to chop a hole through the concrete wall to the 
adjoining room and run electrical wiring from the elec-
trical source to the hole. to accomplish this the plaintiff 
stood on a partially opened ladder leaning against the 
wall because, due to the dimensions of the room, the lad-
der could not be completely opened. Joblon’s co-worker 
held the ladder securely while Joblon was performing 
his duties. at one point, however, the co-worker left the 
room, and Joblon ascended the now unsecured ladder to 
complete his task. while doing so, the ladder shifted, and 
Joblon fell backward, sustaining injuries.

the court of appeals was now confronted with the 
“highly elusive goal of defining with precision statutory 
terms within” Labor Law § 240(1), having found “that no 
precedent of this court four-square controls the defini-
tion of the term ‘altering’ as used in” that statute.44 

the court found that Joblon’s work was more com-
plicated than merely standing on a ladder to hang a 
clock; the work he performed “was a significant physical 
change to the configuration or composition of the build-
ing.”45 the court refused to limit relief only to construc-
tion sites because it “would eliminate possible recovery 
for work performed on many structures falling within the 
definition of that term but found off construction sites.”46 
Here, the plaintiff’s job was more than a simple routine 
activity – he made a “significant physical change to the 
configuration or composition of the building or structure. 
* * * it is not important how the parties generally char-
acterize the injured worker’s role but rather what type 
of work the plaintiff was performing at the time of the 
injury.”47

Joblon is a prime example of how the different courts’ 
definitions and interpretations of each element of Labor 
Law § 240(1) can yield differing results for the respective 
parties of a lawsuit involving this statute.

almost a decade after Joblon, a worker who sustained 
injury while cleaning the interior window in an office 
building could not recover under the scaffold law because 
he failed to establish the need for any safety device and, 
therefore, no liability could attach to the defendant.

in Broggy v. Rockefeller Group, Inc.,48 the plaintiff win-
dow washer was not a steady building employee of the 
defendant but worked in various buildings, bringing 
his own bucket and tools to perform his duties. at the 
time of his accident, the plaintiff was not using a ladder 
but was standing on top of a desk to reach the top of 
the window – approximately 10 feet from the floor. the 
desktop was level with the sill, but the edge of the desk 

were entitled to compensation under Labor Law § 240(1). 
Holding that absolute liability is imposed only after a 
violation of the statute has been established, contingent 
upon the contemplated hazards, not every worker who 
falls at a construction site and not every object that falls 
on a worker triggers the extraordinary protections of the 
statute.33 

the court distinguished between falling workers and 
falling objects, as each is a different type of hazard. while 
the former creates a hazard by working in an elevated 
situation where the worker might fall and be injured 
“in the absence of adequate safety devices,”34 the latter 
is “associated with the failure to use a different type of 
safety device (i.e., ropes, pulleys, irons) also enumerated 
in the statute.”35 Because the risks are dissimilar, the haz-
ards of one type of accident cannot be “‘transferred’ to 
create liability for a different type of accident.”36 

in denying Narducci’s Labor Law § 240(1) claim, the 
court found that the falling glass was the result of a pre-
existing building condition due to the fire and not the 
result of the absence of any securing or hoisting devices 
listed in the statute. the incident was “clearly a general 
hazard of the workplace”37 and not one contemplated in 
the statute. Moreover, this was not an elevation-related 
accident because Narducci did not fall from his ladder; 
nor was it alleged that the ladder did not function prop-
erly. thus, there was no causal connection between the 
ladder and the injury.

as to capparelli, while his injury could be classified 
as “gravity related” it was not the type envisioned by the 
statute.38 although he was working on a ladder, stand-
ing approximately 4 to 5 feet off the ground to reach a 
10-foot-high ceiling, there was no “hoisting” of the light 
fixture and no height differential between him and the 
falling fixture. in what appears to be a first for the court, 
Judge ciparick held that the exclusion of gravity-related 
accidents that can be distinguished from those intended 
by the Legislature “made [ ]the de minimus elevation dif-
ferential in this case appropriate.”39 

Sixteen years later, Judge ciparick revisited the issue 
of falling objects and de minimus elevation differentials in 
Wilinski v. 334 East 92nd Housing Development Fund Corp.40

in the joint cases of Toefer v. Long Island Rail Road and 
Marvin v. Korean Air, Inc.,41 the court of appeals denied 
recovery under Labor Law § 240(1) where the injuries 
were the result of the plaintiffs’ falling off flatbed trucks 
– while in the process of removing the cargo in the first 
instance and alighting therefrom in the second. the court 
concluded that the flatbed trucks “did not present the 
kind of elevation-related risk that the statute contem-
plates.”42

in both instances, the injured workers fell only 4 to 5 
feet to the ground. the court rejected their arguments 
that the safety devices listed in the statute would have 
prevented the respective accidents; therefore, Labor Law 
§ 240(1) was not applicable.
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rope acting as a counterweight while the reel of wire was 
descending the steps. as the reel began to pick up speed 
it pulled the plaintiff toward it, and he jammed his hands 
against a metal bar to which the rope was tied, causing 
his injuries.

the relevant inquiry here was whether the harm to the 
plaintiff-worker flowed directly from the application of 
the force of gravity to the object even if that object did not 
fall on the worker. the court reasoned that had runner 
been at the bottom of the stairs and the reel descended 
onto him causing injury, he would be protected by the 
statute. therefore, since “the injury to plaintiff was every 
bit as direct a consequence of the descent of the reel,” he 
should be entitled to the same legal recourse as if he were 
in its path and was injured as it rapidly descended.54 

Finally, the court held that the elevation differential 
was not de minimus “given the weight of the object . . . 
over the course of a relatively short descent.”55

in october 2011, the court of appeals broke new 
ground in its departure from Misserritti by holding that 
a worker is not categorically barred from recovery under 
Labor Law § 240(1) where he or she “sustains an injury 
caused by a falling object whose base stands at the same 
level as the worker.”56

in Wilinski v. 334 East 92nd Housing Development Fund 
Corp., Judge ciparick described how the “jurisprudence 
defining the category of injuries that warrant the special 
protection of Labor Law § 240(1) has evolved over the 
last two decades centering around a core premise: that 
a defendant’s failure to provide workers with adequate 
protection from reasonably preventable gravity-related 
accidents will result in liability.”57 

explaining the court’s progression of the cases dis-
cussed above, it was pointed out that while rejecting 
Misserritti’s “categorical exclusion” of injuries resulting 
from falling objects on the same level of the injured worker, 
it “decline[d] to adopt the ‘same level’ rule, which ignores 
the nuances of an appropriate section 240(1) analysis.”58 
relying on Runner, the court held that it is not “the pre-
cise characterization of the device employed” or whether 
it was the fall of the worker or an object falling on the 
worker, but whether injury was a direct consequence of 
the employer’s failure to provide adequate safety devices 
to prevent accidents caused by a “physically significant 
elevation differential.”59

wilinski was injured during the demolition of the brick 
walls of a vacant warehouse. after the demolition of the 
floor and ceiling, two 10-foot vertical pipes, 4 inches in 
diameter, remained standing on the ground unsecured. 
they were not scheduled to be removed at that time. 
although the plaintiff expressed his concerns to his super-
visor about leaving the pipes unsecured, no measures 
were taken to secure them. wilinski, 5 feet, 6 inches tall, 
was standing on the ground when debris from a nearby 
wall being torn down hit the pipes, causing them to fall 
approximately 4 feet before striking and injuring him.

next to the window had a “gallery,” a one-inch wide, 
four-inch high protective edge that projected above the 
desktop. as Broggy was washing the interior side of the 
window, a co-worker washing the outside of the same 
window signaled that he wanted to come inside. while 
lifting the bottom sash of the window, the plaintiff was 
standing with his left leg on the window sill and his right 
foot on the desktop. expecting the bottom sash to remain 
open the plaintiff removed his hands, and the window 
suddenly “slammed down.” to avoid injury to his foot, 
Broggy quickly moved his left leg. His instep got caught 
in the gallery causing him to fall backward onto the desk-
top and then the floor.

in his lawsuit, Broggy sought recovery on the theory 
that he was using the desk as an elevated platform or scaf-
fold while doing commercial cleaning. He further alleged 
that the “defendants [ ] fail[ed] to provide plaintiff with 
the safety devices necessary ‘to overcome the elevation 
differential of approximately four feet between the floor 
and the window so as to perform his task safely.’”49 

the court of appeals pointed out that 
“altering” and “cleaning” are discrete categories of 
activity protected under section 240(1). Notably, in 
Joblon, we rejected the defendants’ argument that only 
altering performed as part of a building construction 
job was covered by section 240(1). * * * the crucial con-
sideration is not whether the cleaning is taking place 
as part of a construction, demolition or repair project, 
or is incidental to another activity protected under sec-
tion 240(1); or whether a window’s exterior or interior 
is being cleaned. rather, liability turns on whether a 
particular window washing task creates an elevation-
related risk of the kind that the safety devices listed in 
section 240(1) protect against.50 

in this case, the plaintiff could not establish that a ladder 
was required to perform his duties and that he could not 
have successfully cleaned the windows from the floor 
level using extension poles with his wand and/or squee-
gee. Failure to show that “he stood on the desk because 
he was obliged to work at an elevation to wash the inte-
rior of the windows”51 was fatal to his claim. the plaintiff 
did not, as a matter of law in this case, need protection 
from the effects of gravity.

Breaking With Misserritti
Query: can a worker recover for his injuries that were 
neither caused by him falling nor from a falling object hit-
ting him, where the injuries were a “direct consequence 
of a failure to provide adequate protection against a risk 
arising from a physically significant elevation differen-
tial”?52

in Runner v. New York Stock Exchange, Inc.,53 the court 
of appeals answered this issue of first impression in the 
affirmative. Unlike the previous cases discussed, runner 
was in the process of lowering an 800-pound reel of wire 
down a set of four stairs. Using a makeshift pulley, run-
ner was at the top of the stairs holding on to a 10-foot 
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applying Runner, the court precluded Wilinski from 
recovery, but not simply because he and the pipes were 
on the same level when he was struck. the harm flowed 
directly from the force of gravity generated by the pipes 
in their descent, and the 4-foot height differential was 
not de minimus as a result of that force. Notwithstanding 
that there was a “potential causal connection between 
the object[s’] inadequately regulated descent and plain-
tiff’s injury,”60 there still remained an issue of fact as to 
whether the plaintiff’s injury was a direct consequence 
of the defendant’s failure to provide adequate protection 
to prevent the pipes from falling. thus, neither party was 
entitled to summary judgment.

the court distinguished this case from others where 
summary judgment dismissal was warranted. where 
objects that fall and injure workers are themselves the 
“target of demolition” it would be “illogical” to secure 
them as it would be “contrary to the objectives of the 
work plan.”61 Such was not the case here where the 
removal of the pipes was not part of that phase of the 
demolition project and thus should have been secured.

only a month after Wilinski, the court of appeals 
applied the same rationale in Salazar v. Novalex Contract-
ing Corp.62 Here, the court denied recovery to a worker 
who was injured when he stepped backward into a 
trench. the plaintiff, Salazar, was pouring and spread-
ing concrete over a basement floor that contained 3 - to 
4 - foot - deep trenches for pipes when he was injured. 
the plaintiff claimed that the defendant should have 
provided a protective device to cover the trenches. the 
court held that to do so would be “illogical,” “imprac-
ticable” and “contrary to the . . . work plans in the 
basement” because the goal was to fill these trenches 
with cement.63 the defendant was entitled to summary 
judgment “given that Labor Law § 240(1) should be con-
strued with a commonsense approach to the realities of 
the workplace at issue.”64

in Ortiz v. Varsity Holdings,65 the issue was whether 
ortiz, who was injured when he fell to the ground off 
a 6-foot dumpster, was performing a job that created an 
elevation-related risk encompassed in the scaffold law. 
the defendants moved for summary judgment, claiming 
this was not such a case. the plaintiff asserted that his 
task of filling the dumpster and rearranging the contents 
therein as it filled up required him to stand on the 8-inch 
ledge at the top of the dumpster.

the court held that neither side was entitled to sum-
mary judgment. Based on the record before it, the court 
“[could not] say as a matter of law that equipment of the 
kind enumerated in section 240(1) was not necessary to 
guard the plaintiff from the risk of falling from the top of 
the dumpster.”66 Liability is contingent upon the failure to 
use, or the adequacy of, one of the enumerated devices, 
so a question of fact remained as to whether the task the 
plaintiff performed created an elevation-related risk of the 
kind these devices are intended to prevent. the court also 

noted that “courts must take into account the practical 
differences between ‘the usual and ordinary dangers of a 
construction site, and . . . the extraordinary elevation tasks 
envisioned by Labor Law § 240(1).’”67

Most recently, the court of appeals decided Dahar v. 
Holland Ladder & Manufacturing Co.68 as in Broggy, the 
plaintiff’s duties involved “cleaning.” Here, the plaintiff 
was cleaning a 7-foot-high manufactured steel wall mod-
ule prior to it being shipped to its final destination. it was 
necessary for the plaintiff to stand on a ladder to perform 
his task. while working, the ladder broke and the plaintiff 
fell to the ground. He sought recovery under Labor Law  
§ 240(1) asserting that (1) he was “cleaning,” one of the 
tasks enumerated in the statute; and (2) the wall module 
was a “structure.” the court rejected this argument, stat-
ing that it would expand the statute’s coverage to “encom-
pass virtually every ‘cleaning’ of any ‘structure’ in the 
broadest sense of the term” (i.e., an employee standing on 
a ladder to clean a bookshelf or a light fixture).69 

Lower Courts Weigh In
in the nine weeks between July 19, 2012, and September 
18, 2012, five appellate Division decisions and two 
Supreme court decisions were rendered with respect 
to issues pertaining to the application of Labor Law  
§ 240(1).

in Oakes v. Wal-Mart Real Estate Business Trust,70 
“apparently the first extended analysis” of Wilinski,71 the 
appellate Division, third Department, denied recovery 
to a worker injured in a force-of-gravity accident.

the supervisor of a construction project, oakes’ legs 
were crushed as he was walking between two steel truss-
es, each measuring 30 feet long by 52 feet in height and 1 
foot wide. as he was checking the steel components, one 
of the vertically positioned trusses, standing on its 1-foot 
side, was struck by an unsecured bar joist being carried 
by a forklift, causing it to fall on top of him. 

the appellate court distinguished this case from  
Wilinski, noting that “[i]n light of the court[ ] [of 
appeals’s] continued reliance upon Rodriguez in [Ortiz] a 
case decided after both Runner and Wilinski it cannot be 
said that an elevation differential posed ‘the special eleva-
tion risks contemplated by the statute’ simply because the 
force of gravity acting on a heavy object caused severe 
injuries when the object fell.”72

Here, the plaintiff was not only on the same ground 
level as the truss, he was approximately the same height 
or slightly taller. thus, “[n]otwithstanding the substantial 
weight of the [10,000-pound] truss and the significant force 
generated as it fell due to the force of gravity, however, 
there was no elevation differential present here, let alone 
a ‘physically significant elevation differential.’ * * * Under 
these circumstances, plaintiff was exposed to ‘the usual 
and ordinary dangers of a construction site, and [not] the 
extraordinary elevation risks envisioned by Labor Law 
§ 240(1).’”73 
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in McCoy v. Abigail Kirsch at Tappan Hill,78 the appellate 
Division, Second Department, determined that, under the 
facts of that case, the canopy under which a Jewish wed-
ding ceremony was performed, a “chupah,” qualified as 
a “structure” for the purposes of seeking recovery under 
Labor Law § 240(1). Here, the court noted that 

a structure, by implication, may include constructs 
that are less substantial and perhaps more transitory 
than buildings. * * * in this action, the chupah consisted 
of various interconnected pipes 10 feet long and 3 
inches wide, secured to steel metal bases supporting 
an attached fabric canopy. a ladder plus various hand 
tools were required to assemble and disassemble the 
chupah’s constituent parts in a process that would take 
an experienced worker more than a few minutes to 
complete. the chupah here is more akin to the things 
and devices which the courts of this state have recog-
nized as structures than to the things and devices that 
have not be recognized as structures.79

Britez v. Madison Park Owner80 concerned a plaintiff 
who was injured when he fell off a scaffold approximately 
6 feet high. He had needed a scaffold to do taping work at 
the top of a 12-foot-high wall, but the only one available 
was a pre-assembled model that had no safety railings or 
mesh, which, the plaintiff alleged, would have prevented 
him from falling backward. 

the court held that the plaintiff established prima facie 
entitlement to partial summary judgment on his liability 
claim under Labor Law § 240(1), because he demonstrat-
ed that the scaffold did not provide proper protection and 
he was not given any other devices to prevent him from 
falling. the defendants failed to establish that the “plain-
tiff had adequate safety devices available; that he knew 
both that they were available and that he was expected 
to use them; [and] that he chose for no good reason not 
to do so.”81

the appellate Division, Second Department, affirmed 
the dismissal of the plaintiff’s Labor Law § 240(1) claim 
in Rodriguez v. D&S Builders, LLC82 as the plaintiff failed 
to raise a triable issue of fact. the defendants “established 
their prima facie entitlement to [summary] judgment [of 
dismissal] as a matter of law by demonstrating that the 
plaintiff’s decedent was not exposed to an elevation 
related hazard inasmuch as, at the time the decedent was 
struck by a bundle of forms, the forms were not being 
hoisted or secured, and the decedent was working on a 
flatbed truck at the same level as the bundle of forms.”83

in Rivera v. Fairway Equities LLC,84 the plaintiff was 
injured when a metal hamper filled with sand fell on 
him after being lifted by a forklift off a flatbed truck. the 
plaintiff and two co-workers were instructed by their 
supervisor to hold a bag while sand was poured into 
it. when the sand would not pour out of the hamper, 
the operator of the forklift tried to shake the hamper 
by using a lever of the forklift which, allegedly, caused 
the hamper to tilt forward and fall on the plaintiff.  
the hamper was 3- to 4-feet tall and approximately 

in Toney v. Raichoudhury,74 toney was killed when 
a crate, one of six that had been unloaded from a flat-
bed trailer truck, fell and crushed him. the crates, each 
weighing approximately 2,000 pounds, were lifted off the 
truck by a crane and placed on the ground so that two 
crates would stand upright and parallel to each other. the 
workers would tilt the crates toward each other so they 
would touch at the top and then connect them with brac-
es to form an “a.” as toney and a co-worker were tilting 
two of the crates, one shifted, causing both crates to fall. 
Neither crate was attached to the crane at that time.

the defendants moved for summary judgment on 
the ground that the falling crates were at the same level 
as the worksite where toney was standing and did not 
constitute an elevation-related risk under Labor Law § 
240(1). Unlike the falling pipes in Wilinski relied on by the 
plaintiff, the crates did not fall from a substantial height. 
the plaintiff argued that the fact that the falling crates 
and the deceased were at the same level was irrelevant 
because the crates were inadequately secured.

in rejecting the defendants’ argument, the Supreme 
court found that the failure to secure the crates before 
removing them from the crane was a violation of the 
statute. while the crates stood only about 9 inches above 
the decedent’s head, the elevation differential was not 
de minimus considering their weight and the amount of 
force they were capable of generating over even a short 
distance. “Moreover, ‘[t]he sufficiency of an elevation dif-
ferential and a fall from a height for purposes of [liability 
under the scaffolding law] cannot be reduced to a numer-
ical bright-line test or an automatic minimum/maximum 
quantification.’”75

Cappabianca v. Skanska USA Building, Inc.76 concerned 
a construction site accident. the plaintiff was cutting 
bricks with a stationary wet saw; the saw and its stand 
sat on a wooden pallet that lay on the concrete floor. the 
plaintiff was standing on an adjacent pallet of the same 
height, operating the saw using its foot pedal, arm lever 
and cutoff switch. to keep the blade and bricks cool and 
to provide lubrication while cutting, the saw sprayed 
water on them; the water was supposed to be directed 
to an attached tray. But the sprayer malfunctioned, the 
water sprayed all over and the floor became slippery. 
as a result, the pallet on which the plaintiff was stand-
ing shifted and he lost his footing, injuring his knee as it 
became caught between the two pallets.

in affirming dismissal of the plaintiff’s Labor Law § 
240(1) claim, the appellate Division, First Department, 
held that his “accident could not give rise to liability 
under the statute because he was at most 12 inches above 
the floor and was not exposed to an elevation-related risk 
requiring protective safety equipment.”77 

the specified tasks enumerated in Labor Law § 240(1) 
must take place in [or on] a “building” or “structure,” and 
what constitutes a “structure” requires determination on 
a case-by-case, fact-specific basis.
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enumerated therein. after all, an accident cannot 
trigger the extraordinary protections of Labor Law 
§ 240(1) merely because it is gravity related. otherwise, 
virtually every accident would fall within the purview 
of Labor Law § 240(1), and defendants would never 
be able to forecast when safety devices are required. 
* * * [i]t is beyond cavil that in cases pursuant to Labor 
Law § 240(1) and, more particularly, as is the case here, 
cases involving injury by virtue of a falling object, the 
dispositive issue for purposes of the statute’s appli-
cability, is not as argued by defendants, whether an 
object falls from a permanent structure or whether 
at the time of injury the object was being hoisted or 
secured. instead, the pertinent and indeed dispositive 
inquiry is whether it was reasonably foreseeable at the 
outset that the task assigned to a worker exposed him/
her to a gravity-related hazard, so that he/she should 
have been provided with one or more of the safety 
devices required by the statute.89

whether future decisions by the trial and appellate 
courts will incorporate the element of foreseeability 
remains to be seen, for, as the court noted, it “remains a 
point of contention in our very own department.”90

Conclusion
thus, we end where we began: Labor Law § 240(1) has 
been and continues to be a statute that will yield differ-
ences of opinions between the courts at all levels regard-
ing the nature of a worker’s tasks that fall within the stat-
ute; the devices, if any, to be provided and used to protect 
the worker; the nature and degree of the elevation and 
height differentials, vis-à-vis the worker and the distance 
he or she falls or that which an object falls causing injury 
to the worker; and, now, whether foreseeability must be 
an element to be considered. 

in all actions predicated on Labor Law § 240(1), it is 
incumbent upon the courts to make every effort to ensure 
that the “ultimate responsibility” to safely protect the 
workforce remains where it belongs, with the owners and 
contractors of the construction sites, as the Legislature 
intended.91

 Barring further clarity of the statute by legislative 
amendment, the courts will continue to confront the 
“highly elusive goal of defining with precision the statu-
tory terms”92 of the ever-evolving Scaffold Law. n

1. Barry r. temkin, New York’s Labor Law Section 240: Has It Been Narrowed 
or Expanded by the Courts Beyond the Legislative Intent?, 44 N.Y. L. Sch. rev. 45 
(2000), n.31.

2. Id. nn.38, 42; Labor Law § 240(1).

3. temkin, supra note 1, n. 47. See Rocovich v. Consolidated Edison Co, 78 
N.Y.2d 509, 513 (1991) (the legislative purpose behind this enactment is to 
protect “workers by placing ‘ultimate responsibility for safety practices at 
building construction jobs where such responsibility actually belongs, on the 
owner and general contractor’ ( ), instead of on workers, who ‘are scarcely in 
a position to protect themselves from accident’”).

4. temkin, supra note 1, p. 47. although not relevant to this article, the 
amendment further exempted architects and professional engineers “who do 
not direct or control the work for activities other than planning and design.” 
Labor Law § 240(1) 

3 to 4 feet off the ground while held aloft by the fork-
lift. the plaintiff was employed by non-party Bolinet 
construction, a sub-contractor hired to erect the build-
ing’s cinder block walls. the operator of the forklift was 
employed by Miron Building Supply LLc, who supplied 
and delivered construction materials to the jobsite.

the plaintiff moved for partial summary judgment 
against Miron under Labor Law § 240(1). Miron con-
tended that “the fall of the hamper from the forklift 
simply did not involve a fall from a height sufficient to 
warrant the special protections provided under Labor 
Law § 240(1).”85

the court held that 
in light of the heavy weight of the sand-filled hamper, 
the obvious force it generated in the three to four foot 
fall from the forks of the forklift, and the absence of 
any brace or other Labor Law § 240 device securing the 
hamper to the forklift, the plaintiff has demonstrated, 
as a matter of law, that Labor Law § 240(1) was vio-
lated. in opposition, Miron has failed to demonstrate 
the existence of a factual issue with respect to whether 
section 240(1) was violated. this finding, however, 
does not end the inquiry, as Miron also asserts that it 
may not be held liable because it was not an owner, 
contractor or agent under section 240(1).86 

However, “[t]he absence of proof of a direct contractual 
connection with the owner or general contractor weighs 
against finding that Miron was delegated any authority 
by the owner or general contractor.” thus, the plaintiff’s 
motion for partial summary judgment was denied.

Finally, the appellate Division, First Department, in 
Fabrizi v. 1095 Avenue of the Americas, LLC,87 addressed the 
element of foreseeability in all Labor Law § 240(1) cases as 
“an issue whose discussion . . . is long overdue.”88

the plaintiff, an electrician, was overhauling a build-
ing’s electrical system, which required him to run a galva-
nized steel conduit up through the building’s floors. the 
conduit on each floor met and abutted the conduit from 
the floors below and above; these were held together by 
compression couplings. on each floor, the conduit rose 
several feet and was connected and attached to a “pencil 
box” by a compression connector. while drilling new holes 
for a pencil box’s new location, the conduit fell from its 
compression coupling above, falling on top of the plain-
tiff’s hand and causing injury. Prior to the accident, the 
plaintiff had requested screw couplings to hold the con-
duits in place during this task; these were never provided.

while agreeing with the majority that there was 
an issue of fact as to whether a protective device was 
required for the plaintiff to safely perform his duties and 
whether the defendant failed to provide such device, the 
concurring opinion focused on the aspect of foreseeability 
in all actions under the Scaffold Law. 

absent a foreseeability requirement, then, we leave 
owners and contractors with no reasonable way to 
determine when the statute applies and therefore 
when they are required to provide the safety devices 
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Introduction
with the holiday season over, Janu-
ary is a busy month for litigators, 
occasioned in large part by matters 
adjourned due to the near univer-
sal post-thanksgiving malaise. with 
depositions back in full swing, we 
return to a previous topic.

in 2010 the Fourth Department 
issued its decision in Thompson v. 
Mather,1 concerning the role of an 
attorney representing a non-party wit-
ness at a deposition. i managed to 
milk the topic for not one, not two, but 
three columns,2 with just one trial-lev-
el decision having applied Thompson 
at that time – Sciara v. Surgical Associ-
ates of Western N.Y., PC.3 i now return 
to that old chestnut to discuss a recent 
spate of trial-level decisions applying 
Thompson in the real world.

For those readers who do not 
obsess over the Thompson decision 
the way i do, the crux of the court’s 
holding was:

we agree with plaintiff that coun-
sel for a nonparty witness does 
not have a right to object during 
or otherwise to participate in a 
pre-trial deposition.4

the four trial courts applying 
the Fourth Department’s holding in 
Thompson discussed herein are located 
in the First and third Departments. 
as a reminder, where the court of 
appeals has not ruled on an issue, 
and one appellate Division has ruled 
on the issue, that appellate court’s 
holding is controlling throughout the 

state, including the trial courts in the 
other three departments:

the appellate Division is a sin-
gle State-wide court divided into 
departments for administrative 
convenience and, therefore, the 
doctrine of stare decisis requires trial 
courts in this department to fol-
low precedents set by the appel-
late Division of another department 
until the court of appeals or this 
court pronounces a contrary rule.5

Where the Attorney Representing 
the Non-Party Witness Also  
Represents a Party
in prior columns i expressed the opin-
ion that the holding in Thompson did 
not apply to the situation where an 
attorney representing the non-party 
witness also represented one or more 
parties in the same action. in Alba v. 
New York City Transit Authority,6 Jus-
tice Michael B. Stallman in New York 
county concluded that the Thompson 
holding did not, in fact, apply where 
counsel representing the non-party 
also represented a party in the action:

commentators have suggested 
that Thompson does not address 
the situation, where a party’s 
counsel represents the non-party 

as well, because a party’s counsel 
may raise objections at trial. this 
court agrees.

“Thompson does not place any 
restrictions on the ability of an 
attorney representing a party to 
the action to represent a non-party 
at the deposition and to partici-
pate fully in that deposition. thus, 
it is the hat worn by the attor-
ney, rather than that worn by the 
witness, that controls the ability 
of the attorney to participate in 
a nonparty deposition.” (David 
Paul Horowitz, May i Please Say 
Something?, 83 NY St BJ [6] at 82.) 
otherwise, a party’s counsel who 
is entitled to raise objections at a 
deposition would lose that right 
to object by virtue of the dual rep-
resentation of a non-party.7

Where the Witness Acts as  
“[Parties] Agent”
in St. Louis v. Hrustich, M.D.,8 Justice 
Michael c. Lynch ruled on a motion 
by defense counsel to compel a second 
deposition of the fiancé of the plaintiff 
in a medical malpractice action. the 
fiancé, a non-party, had testified at his 
deposition concerning certain medical 
treatment received by the plaintiff but 
was directed by plaintiff’s counsel not 
to answer questions concerning conver-
sations between the fiancé and plain-
tiff’s counsel, regardless of whether 
or not the plaintiff was present when 
the conversations took place. the court 
explained the grounds for the motion: 

BuRDEn oF PRooF
BY DAvID PAuL HOROWITz

DaviD Paul Horowitz (david@newyorkpractice.org) has represented plaintiffs in personal injury 
cases for over 24 years and is “of counsel” to Ressler & Ressler in New York City. He is the author of 
New York Civil Disclosure and Bender’s New York Evidence (both by LexisNexis), as well as the 2008 
and 2012 Supplements to Fisch on New York Evidence (Lond Publications).  Mr. Horowitz teaches 
New York Practice, Professional Responsibility and Electronic Evidence & Disclosure at Brooklyn Law 
School. He serves on the Office of Court Administration’s CPLR Advisory Committee, as Associate 
Reporter to the New York Pattern Jury Instruction (P.J.I.) Committee, and is a frequent lecturer and 
writer on these subjects.

Not Sure if i can Say  
Something

with depositions back 
in full swing, we return 

to a previous topic.



NYSBA Journal  |  January 2013  |  23

of them.” as an example of the 
services provided, [plaintiff’s coun-
sel] avers that his firm researched 
whether, based on the nature of his 
relationship with plaintiff, [the fian-
cé] could assert a loss of consortium 
claim against defendants.10

Based upon the proof submitted, the 
court denied the defendants’ motion 
for a second deposition of the fiancé. 

as set forth above, this dispute 
arose because [plaintiff’s counsel] 
would not allow [the fiancé] to 
answer any questions with regard 
to his communications with coun-
sel. Generally, though a non-party 
witness has the right to be repre-
sented by counsel at a deposition, 
counsel may not object or otherwise 
participate in the deposition unless 
necessary to invoke a testimoni-
al privilege. in this court’s view, 
[the fiancé’s] deposition testimony, 
together with plaintiff’s affidavit 
and [plaintiff’s counsel’s] affirma-
tion, support plaintiff’s claim that 
[the fiancé] was seeking legal advice 
when he contacted [plaintiff’s coun-
sel], thus, an attorney-client rela-
tionship existed between them. 
Further under the circumstances 
presented on the submissions, the 
court concludes that [the fiancé] 
was acting as plaintiff’s agent when 
he met with plaintiff and counsel. 
the communications were therefore 
privileged and [plaintiff’s counsel] 
properly asserted the attorney-cli-
ent privilege as the basis for his 
objection to [the fiancé’s] testimony 
with regard to his communications 
with counsel.11

Where the Non-Party Witness Has 
a Privilege to Assert
two cases applying Thompson arose 
where New York courts were asked to 
enforce a subpoena for a deposition in 
connection with an action pending in 
another jurisdiction.

in the first decision, Morgan Keegan 
& Co., Inc. v. Eavis,12 Justice Lucy Bill-
ings ruled on a motion to quash a sub-
poena directing the non-party deposi-
tion of a journalist in connection with 

Now, defendants claim that [the 
fiancé’s] communications with 
[plaintiff’s counsel] are not protect-
ed by the attorney-client privilege 
because [the fiancé] is a non-party 
and is not represented by [plain-
tiff’s counsel]. Further, defendants 
claim that plaintiff herself waived 
the right to assert that the attorney-
client privilege attaches to any com-
munications she had with her attor-
ney while [the fiancé] was present. 
in defendants’ view, [plaintiff’s 
counsel] had no basis to object to 
[the fiancé’s] testimony with regard 
to his conversations with counsel 
and he should therefore be com-
pelled to reappear at a deposition.9

the court reviewed the proof sub-
mitted by the plaintiff in opposition to 
the motion: 

in response to defendants’ motions, 
plaintiff submits an affidavit where-
in she avers that “[i]n nearly all 
respects,” she and [the fiancé], 
“treat one another as husband and 
wife.” She explains that when she 
received the anonymous letter, she 
was “in great pain and unable to 
care for [herself] or to go about 
legal or medical assistance.” She 
therefore “relied on the [fiancé] in 
this regard, and i am aware that [the 
fiancé] contacted an attorney on my 
behalf.” Further, she explains that 
[the fiancé] took her to her medical 
appointments and meetings with 
her attorney and she avers that 
she, “certainly expected that all of 
our communications with counsel 
would remain confidential.”
[Plaintiff’s counsel] submits an 
affirmation wherein he avers that 
his firm represents [the fiancé] and 
that both [the fiancé] and plaintiff 
signed a retainer agreement with 
the firm. He avers that when [the 
fiancé] first contacted him, plain-
tiff’s medical condition, “prevented 
her from speaking for herself.”
[Plaintiff’s counsel] avers that, “at 
all times, [he] regarded [his] com-
munications with [the fiancé] to 
be confidential and covered by the 
attorney-client privilege with both 

an action pending in New Jersey. the 
request for the subpoena had been 
granted ex parte by another justice and 
directed that the non-party appear in 
New York for deposition for use in the 
New Jersey action.

Justice Billings quashed the sub-
poena based upon the journalist’s 
assertion of privilege pursuant to civil 
rights Law § 79-h. citing Thompson, 
Justice Billings observed, in dicta, that 
the non-party’s attorney would be 
unable to “object to questioning or 
otherwise participate in the deposi-
tion,” which the journalist would have 
to assert himself.

in the second decision, In re Quash 
Subpoena Ad Testificandum ex rel. Kapon 
v. Koch,13 Justice Michael D. Stallman 
also confronted a motion to quash a 
subpoena, brought under cPLr 3119,14 
which “provides that out-of-state sub-
poenas can be submitted to an attorney 
licensed to practice in New York, who 
may then issue a subpoena.”15

after denying the motion to quash, 
Justice Stallman addressed the branch 
of the motion seeking a protective 
order concerning confidential infor-
mation that might be disclosed in the 
course of the deposition:

Nevertheless, petitioners’ concerns 
about being required to disclose 
confidential information during 
their non-party definitions are not 
unfounded, in light of the appel-
late Division, Fourth Department’s 
decision in Thompson v Mather.16

Justice Stallman, following Sciara, 
held:

“‘Uniform rules §§ 221.2 and 221.3 
are not limited to parties but apply 
to deponents.’ thus, in the event 
that a question posed to a nonpar-
ty fits within the three exceptions 
listed in § 221.2, the nonparty’s 
attorney is entitled to follow the 
procedures set forth in §§ 221.2 
and 221.3.” thus, at the very least, 
counsel for a non-party witness at 
a deposition may object under the 
permitted exceptions set forth in 
the Uniform rules for the conduct 
of Depositions. (22 NYcrr 221.1 
et seq.).17
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confidential information or trade 
secrets of aMc. every such ques-
tion to which this objection is 
raised shall be marked for a ruling, 
which shall be made upon respon-
dent’s motion.18

alternatively, Justice Stallman 
directed that the parties could agree 
to the appointment of a private ref-
eree or special master “to determine 
any objections raised at the non-party 
depositions.”19

Conclusion
these four cases will not be the last 
word on the application of Thompson, 
and practitioners representing non-par-
ty witnesses should check for new deci-
sions before representing their clients at 
depositions.

in the next issue, finally, this col-
umn will return to the topic of the 
disclosure of privileged and confiden-
tial information raised in last Septem-
ber’s column, “i thought that was 
confidential.”20 n

1. 70 a.D.3d 1436 (4th Dep’t 2010).

Justice Stallman next addressed the 
right of the attorneys for other parties 
who might be adversely impacted by 
the disclosure of confidential informa-
tion at the deposition:

in the court’s view, the right of 
kapon’s counsel or christoph’s 
counsel to object at their non-
party depositions pursuant to the 
Uniform rules for the conduct 
of Depositions does not provide 
reassurance against disclosure 
of the confidential information 
or trade secrets of aMc. after 
all, kapon and christopher were 
named individually in the sub-
poenas, and any significant preju-
dice caused in the event that a 
question calls for disclosure of 
aMc’s confidential information 
or trade secrets would fall upon 
aMc.
therefore, this court will permit 
kapon’s counsel and christoph’s 
counsel to object and the witnesses 
to decline to answer any question 
at the deposition on the ground 
that the answer would divulge 

2. Just Sit There and Be Quiet, N.Y. St. B.J.  
(June 2011), p. 15; May I Please Say Something,  
N.Y. St. B.J. (Jul./aug. 2011), p. 82; You May  
Say Something, N.Y. St. B.J. (Sept. 2011),  
p. 16.

3. 32 Misc. 3d 904 (Sup. ct., erie co. 2011).

4. 70 a.D.3d 1436, 1438 (4th Dep’t 2010).

5. Mountain View Coach Lines, Inc. v. Storms,  
102 a.D.2d 663 (2d Dep’t 1984)  
(citations omitted).

6. 37 Misc. 3d 838 (Sup. ct., N.Y. co. 2012).

7. Id. at *3–4.

8. 35 Misc. 3d 1232(a) (Sup. ct., albany co. 
2012).

9. Id.

10. Id. at *2.

11. Id. at *2–3 (citations omitted).

12. 2012 N.Y. Slip op. 22310 (Sup. ct., N.Y. co. 
Mar. 2, 2012).

13. 37 Misc. 3d 1211(a) (Sup. ct., N.Y. co. 2012).

14. effective Jan. 1, 2011.

15. Kapon, 37 Misc. 3d 1211(a), at *2.

16. Id. at *8 (citation omitted).

17. Id. at *8 (quoting Sciara v. Surgical Assocs.  
of W. N.Y., PC, 32 Misc. 3d 904, 913  
(Sup. ct., erie co. 2011).

18. Id. at *8–9.

19. Id. at *9.

20. N.Y. St. B.J. (Sept. 2012), p. 20.

Foundation Memorials
A fitting and lasting tribute to a deceased lawyer can be made through a memor ial contribution 

to the New York Bar Foundation. this highly appropriate and meaningful gesture on the 
part of friends and associates will be felt and appreciated by the family of the deceased.

contributions may be made to the New York Bar Foundation, one elk Street, albany, New 
York 12207, stating in whose memory it is made. an officer of the Foundation will notify the 
family that a contribution has been made and by whom, although the amount of the contribution 
will not be specified.

all lawyers in whose name contri butions are made will be listed in a Foundation Memorial 
Book maintained at the New York State Bar center in albany. in addition, the names of deceased 
members in whose memory bequests or contributions in the sum of $1,000 or more are made will 
be permanently inscribed on a bronze plaque mounted in the Memorial Hall facing the handsome 
courtyard at the Bar center.
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Revisiting the Collateral 
Effects of Agency  
Determinations in  
Subsequent Legal  
Proceedings
By Ralph M. Kirk and Justin S. Teff

advocates in administrative and arbitral forums, 
as well as civil trial counsel, need to keep in mind 
the potential collateral impact the determinations 

of such tribunals may have in state court and other legal 
proceedings. By virtue of the venerable doctrine of col-
lateral estoppel, also known as issue preclusion, the find-
ings of an agency or arbitrator can have effects that ripple 
far beyond that proceeding itself, even apart from the 
binding nature of the evidence one adduces at hearing.

though the rule of general application is reasonably 
plain, the question of precisely which agency findings are 
to be accorded later preclusive effect, particularly with 
respect to New York’s workers’ compensation Board, can 
be difficult to answer. in Auqui v. Seven Thirty One Lim-
ited Partnership,1 for example, a divided First Department 
reversed a state trial court’s decision to give collateral 
estoppel effect to a prior workers’ compensation find-
ing regarding the claimant’s period of causally related 
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of the court of appeals in Ryan v. New York Telephone Co.9 
Ryan involved the use of a determination of the Depart-
ment of Labor in the unemployment insurance context to 
preclude prosecution of various aspects of a subsequent 
state court action as a result of the findings that had been 
made by the agency.10 the court explained in Ryan that 
the doctrines of res judicata and collateral estoppel could 
operate to give “conclusive effect to the quasi-judicial 
determinations of administrative agencies . . . when ren-
dered pursuant to the adjudicatory authority of an agency 
to decide cases brought before its tribunals employing 
procedures substantially similar to those used in a court of 
law.”11 as a rule, the agency decision must be considered 
final in order to later be deemed preclusive.12

the court provided further clarification and rein-
forcement in three decisions handed down on the same 
day. in Allied Chemical v. Niagara Mohawk, the court gave 
specific guidance relative to the “multifaceted inquiry” 
involved in determining “whether an agency proceeding 
was ‘quasi-judicial.’”13 as is generally the case with issue 
preclusion, the court held in Halyalkar v. Board of Regents 
that estoppel would not apply if an issue was not actu-
ally litigated in the prior proceeding.14 and in Staatsburg 
Water Co. v. Staatsburg Fire District, the court reaffirmed 
that, in the administrative context, it is necessary that one 
be both a party to the prior proceeding and have a full 
and fair opportunity to litigate the fact or issue in ques-
tion.15 in the years since there has been expanded use 

disability. Now pending before the court of appeals, 
the case could potentially engender substantial relief or 
concern for attorneys in this area.

Yet given the general potential for preclusion pitfalls, 
and also the strategic advantages that these issues can at 
times bring to the litigation table, counsel for claimants 
on all fronts should understand the legal and practical 
intricacies of this subject. in a complex work-injury situ-
ation, there is often a disconnect between civil trial coun-
sel and other attorneys handling not only the workers’ 
compensation claim but also multiple ancillary claims 
on behalf of the injured worker. Because of the possible 
pitfalls and advantages, counsel handling various claims 
related to a particular work injury (or even other injuries 
involving the same injured worker) need to carefully 
coordinate and cooperate so as to obtain the most ben-
eficial recovery and protect the client’s overall interests.

The Modern Scope of Issue Preclusion
the familiar principle of collateral estoppel, today increas-
ingly termed “issue preclusion,” is a more particular 
form of the res judicata (or “claim preclusion”) doctrine 
that precludes relitigation of particular facts and issues 
that have already been decided in a prior proceeding.2 
Because “the reappearance of an ‘issue’ is much more 
frequent than the reappearance of the whole ‘claim,’” 
issue preclusion tends to “operate[ ] on a broader plain 
and hence with more influence” than the overarching res 
judicata doctrine itself.3 the collateral estoppel principle, 
like its companion, serves the dual functions of fairness 
to the parties in litigation and avoidance of undue burden 
on the courts, by mandating finality once a person has 
had his or her day in court and a matter has been duly 
decided.4 Primarily a creature of common law, it eschews 
rigidity in rule and application, necessitating instead a 
searching sui generis inquiry in each instance it is sought 
to be invoked.

issue preclusion may be invoked only against one 
who was a party or in privity with a party to the prior 
action. of course, one who was not a party to the prior 
proceeding has not had a fair opportunity to be heard 
on or to contest the finding now sought to be declared 
binding in perpetuity. Next it is required that there be 
a true “identity of issue” between a fact or conclusion 
determined in the prior action and the fact or conclusion 
sought to be relitigated.5 as will be seen, this prong and 
its attendant peculiarities in the administrative context 
are the primary concern of Auqui. Finally, the party 
against whom estoppel is invoked must have had a “full 
and fair opportunity” to litigate the issue in the first 
proceeding.6 the full and fair opportunity test involves a 
pointed inquiry into the tribunal and the precise process 
from whence the prior determination issued.7

New York courts have held that determinations made 
by administrative agencies may be accorded subsequent 
estoppel effect,8 a development often traced to the decision 
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ultimate issue of “permission” had different technical 
legal standards in each action.26 the court of appeals 
held that because of the differing standards, the ultimate 
conclusion of the sister-state court could not, in and of 
itself, have preclusive effect in the New York action; yet 
the underlying findings of fact that constituted the con-
clusion may indeed have such effect.27

the courts met the issue in the administrative con-
text in Engel v. Calgon Corp.28 in Engel, the petitioner 
claimed that because the New York Labor Department 
Unemployment insurance appeal Board had previously 
found him to be an employee for purposes of his unem-
ployment insurance claim, the State Division of Human 
rights (SDHr) was thereafter precluded from reaching a 
different legal conclusion in its own forum.29 the third 
Department disagreed. the court cited Hinchey with 
approval and held that a distinction exists between an 
agency’s findings as to “pure or evidentiary facts,” which 
will have estoppel effect, and an “ultimate fact, or . . . a 
mixed issue of fact and law,” which is not accorded such 
effect (and in this case was not binding on the SDHr).30 
Because the ultimate conclusion was one committed to 
the unique discretion of the agency, there could be “no 
identity of issue” for purposes of collateral estoppel effect 
in the subsequent proceeding.31 in a brief affirmation, the 
court of appeals referenced the decision in In re Guima-
rales,32 which used essentially the same distinction in the 
arbitral context.33

in the workers’ compensation arena, a few early 
appellate cases determined without extended difficulty 
that a finding of the Board regarding the proper employer 
would have collateral estoppel effect in a third-party 
personal injury action arising out of the work injury.34 
in the 1997 case of Lee v. Jones,35 the question was again 
whether a decision of the Board as to the employer-
employee relationship should have preclusive effect in a 
subsequent state court action. Here the plaintiffs argued 
against estoppel on the basis that the legal standards used 
by the Board to determine the issue were different from 
those contained in the Labor Law. the third Department 
rejected this concept and, in affirming the Engel distinc-
tion, explained, “in this case, it is not the Board’s ultimate 
determination of no employment relationship that is 
being considered for preclusive effect. rather, the focus is 
properly on the underlying purely factual determinations 
. . . .”36 Lee was followed in principle in Akgul v. Prime 
Time Transportation,37 a case involving a Labor Law action 
and a prior determination of employment by the National 
Labor relations Board.

while the results of the inquiry have differed through 
the years, the general rule has been consistent. an admin-
istrative or arbitral finding of pure evidentiary fact can 
be binding in subsequent proceedings (whether in state 
court or before a different agency), but an ultimate fact/
conclusion is not, in and of itself, entitled to preclusive 
effect.

of administrative decisions as preclusive in subsequent 
proceedings, particularly state court actions.

For example, the courts have determined that findings 
of the workers’ compensation Board may later be given 
estoppel effect.16 the rules mostly accord with those cus-
tomary to issue preclusion. For one, the courts have held 
that the party to be bound must also have been a party 
(or in privity) to the Board proceeding.17 interestingly, 
this can come up even in situations where a case has been 
referred by the court to the Board,18 as the Board itself has 
stricter rules as to who is a party of interest for purposes 
of hearing participation.19 Said party must likewise have 
had a full and fair opportunity to litigate the point,20 and 
it is required that the Board actually rule on the fact or 
issue for it to later be binding.21 as intimated, the identity 
of issue prong is where the matter grows more complex.

Identity of Administrative Issue 
in general, an agency’s findings may have estoppel effect 
in other legal proceedings. what has posed greater diffi-
culty is which agency findings to accord such preclusive 
effect. the subject arises in the state court context, as well 
as in the context of other agencies’ subsequent proceed-
ings, where the parties are, or the agency itself is, sought 
to be bound by prior findings; fortunately the governing 
principles are largely the same.22

agencies, like courts, hold hearings and render find-
ings of fact as well as ultimate conclusions of fact and 
law. in the usual issue preclusion analysis, it should not 
matter whether the proposed estoppel involves a pure 
finding of fact or an ultimate combined conclusion of fact 
and law.23 indeed, “if the legal theory in both actions is 
the same and there are no significant differences in the 
facts upon which both theories are based, identity of issue 
is generally satisfied.”24

a dilemma arises, however, because each administra-
tive agency is set up for a particular purpose, with its 
own governing policy considerations and, more impor-
tant, its own enabling statute, legal definitions, and 
agency standards. while an agency’s adjudicative proce-
dures will likely be more or less as those in an ordinary 
trial, the ultimate conclusion it reaches relative to any 
given issue (often a mixed question of fact and law) may 
by definition contain elements or factors that vary from 
what might constitute the same nominal conclusion in 
a different context. thus, it is likely not reasonable to 
merely remove the nominal conclusion of the agency and 
mechanically apply it to find an identity of issue without 
further inquiry.

Faced with reconciling traditional collateral estoppel 
mandates with the realities of the administrative process, 
the courts imported a legal distinction from the civil law 
context, specifically the principle of Hinchey v. Sellers.25 
Hinchey addressed whether the conclusion of a New 
Hampshire state tribunal would be given preclusive 
effect in a later New York action, despite the fact that the 
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determined, after litigation, that the claimant had no fur-
ther causally related disability with respect to the work 
injury after January 24, 2006.

the Board itself affirmed this finding on appeal. in 
2009, the defendants in the personal injury action moved 
to preclude the plaintiff from relitigating the duration of 
his injury-related disability, as the issue had previously 
been tried and determined in the compensation proceeding.

Supreme court granted the defendant’s collateral 
estoppel motion, and the plaintiffs appealed.

a divided First Department panel reversed the trial 
court.45 citing Engel and Akgul, the three-member major-
ity noted the established distinction between evidentiary 
facts and ultimate facts, and held that the Board’s deci-
sion as to period of causally related disability was an ulti-
mate fact, which could not be accorded estoppel effect.46 
the majority explained that the Law Judge’s decision 
was “not, nor could it be, a definitive determination as to 
whether plaintiff’s documented and continuing injuries 
were proximately caused by defendants’ actions.”47

a two-member dissent disagreed, opining that as 
all elements for estoppel had been met, the trial court 
was correct in its determination.48 while the dissent did 
not disagree with the principle of law as stated by the 
majority, the decision of the wcLJ as to the period of 
disability, in its opinion, was a finding of evidentiary fact 
that should be entitled to preclusive effect.49 the dissent 
reasoned in part that such a finding was based not upon 
interpretation of complex rules or statutes, but upon a 
plain decision among conflicting factual evidence; as 
such, it was an evidentiary, not an ultimate, fact.50

the case is currently pending before the court of 
appeals. as is often the situation, the court could decide 
the case on a very fact-specific basis, but it might also 
take a broader view and use the opportunity to provide 
some concrete guidance for future analysis of this issue. 
Given the volume of litigation in the courts, the value of 
the estoppel motion is likely to increase over time, as will 
the value of any delineated guidance.

For one possibility, it would not be unreasonable for 
the court to suggest, even as a general proposition, that 
if a Board finding is rendered with reference to any legal 
definition or standard whatsoever, it is likely an ultimate 
fact/conclusion as opposed to an evidentiary fact. Specif-
ic findings would still require careful analysis, as general 
categories of Board findings (e.g., an accident arising out 
of and in the course of employment) could conceivably 
fall into either category, depending upon the precise 
foundation for the decision.

Under this type of analysis, it is arguable that find-
ings of the Board relative to causally related disability, in 
most instances, are ultimate facts. while a finding that the 
claimant has absolutely no ongoing disability after a cer-
tain date may be largely factual, depending on its basis, 
any finding as to degree of disability or permanency made 
by the Board is characteristically based upon application of 

Evidentiary versus ultimate Facts –  
The Auqui Problem
Unfortunately this does not resolve the entire dilemma, 
as the distinction between which findings are pure evi-
dentiary facts, as opposed to ultimate facts/conclusions, 
is not always simple to discern, and yet is critical to the 
analysis. the appellate Panel’s split decision in Auqui is 
emblematic of this difficulty.

typically, a workers’ compensation claim will remain 
open (which is to say, within the continuing jurisdiction 
of the Board) for many years. as a result, during the life 
of the claim, including any initial controversy involved, 
the Board may have occasion to pass on a myriad of 
possible relevant litigated issues. Such can include and 
surround the occurrence of an accident or development 
of a condition, employment relationship, sites of injury, 
period and extent of disability (both temporary and 
permanent), and effects of pre-existing or subsequent/
consequential injuries or conditions, to name only a few.

as noted, the Auqui dilemma concerns the line of 
demarcation between mere evidentiary facts, which are 
binding, and ultimate facts/conclusions, which in and of 
themselves are not binding. the courts have not provided 
durable guidance as to what characteristics are possessed 
by an ultimate fact that would serve to distinguish it from 
an evidentiary fact.

For example, the courts have taken no issue with giv-
ing estoppel effect to a prior finding of the Board: (1) that 
the plaintiff was standing on the ground, not a ladder, 
when he fell;38 (2) as to the status of the general contractor 
on the job site;39 (3) that the plaintiff failed to demonstrate 
that her injuries were the result of a fall from a ladder;40 
(4) as to the validity of an insurance policy exclusion;41 
and (5) that the plaintiff’s aggravated back injury was 
causally related to the accident.42 incidentally, the Sec-
ond Department has countenanced a trial court’s use as 
preclusive in a third-party action of a prior finding of 
the United States Department of Labor (administrative 
Law Judge and Benefits review Board) that the claim-
ant had not suffered a heart attack in the course of his 
employment.43 in contrast, there seems no doubt that the 
issue of employer-employee relationship is an ultimate 
conclusion of the Board, which is not in itself entitled to 
preclusive effect, though the underlying factual findings 
may themselves have such effect.

The Auqui Case
the claimant in Auqui, a delivery person, was injured 
in the course of employment on January 24, 2003, when 
a sheet of plywood fell from a building under construc-
tion.44 the claimant filed a workers’ compensation claim, 
in which wage-replacement benefits were awarded, as 
well as a personal injury action in Supreme court in 2004 
against the third-party building owner, Seven thirty one 
Limited Partnership. in early 2006, a workers’ compen-
sation Law Judge (wcLJ) in the compensation claim 
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handled by separate counsel. therefore, all counsel in the 
client’s action must possess at least a general understand-
ing of some more common short- and long-term remedies 
that are often suggested to (or even required to be filed 
by) the injured worker. 

For example, an injured worker who is totally dis-
abled from his past relevant work, but not all forms 
of work, may qualify for both workers’ compensation 
and simultaneous unemployment insurance benefits. a 
person injured in a work-related motor vehicle accident 
may have a claim for workers’ compensation, which is 
primary in such situations, and also for residual wage 
loss and other benefits under New York’s no-fault insur-
ance scheme. at times an injured worker will make a 
claim with the State Division of Human rights or equal 
employment opportunity commission relative to events 
arising in the course of employment. Various municipal 
police and firefighters can be entitled to full wage replace-
ment benefits under General Municipal Law §§ 207-a 
and 207-c. injured workers rendered unable to engage 
in their past relevant work or any substantial and gain-
ful employment on a long-term basis may be entitled to 
state retirement benefits, disability or otherwise, as well 
as Social Security Disability (SSDi) and/or SSi benefits. 

in nearly all instances, entitlement in the collateral 
claim will be determined by virtue of specific findings 
of fact and law, made by an administrative body at some 
level (or possibly an arbitrator), that have the potential to 
later be deemed preclusive. the various available claims 
tend to travel on disparate tracks as time progresses from 
the date of injury. these collateral claims, and the issues 
attendant to their resolution, are often handled at a fast 
pace with multiple administrative proceedings to deter-
mine the respective rights of recovery.

Preclusion Pitfalls 
considering the administrative finding’s potential for 
perpetual significance, relevant counsel, with coordination 
and cooperation, should together chart an overall strategy 
to obtain the most beneficial results for the client.

Here, the primary tension is between the client’s imme-
diate needs and the larger potential compensatory recov-
ery often offered by the state court action. the in-depth 
nature of full recovery litigation – extending not only to 
loss of earning capacity and medical benefits, but also to 
pain and suffering, damages for permanent limitation of 
activities and enjoyment of daily life, and derivative causes 
of action – is often in stark contrast to the immediate needs 
of the injured worker to secure sustenance during the 
pendency of the primary claim. the collateral claims, on 
the other hand, tend to move at a faster pace and indeed 
are generally geared toward providing more immediate 
forms of compensation to the injured party (though many 
can also provide lifetime benefits). the collective goal is, 
of course, to strike the most intelligent balance between 
immediacy and long-term potential.

the Board’s particular rules, standards and practices, and 
hence should not be accorded preclusive effect.

in workers’ compensation, findings as to level of dis-
ability, whether temporary or permanent, are in most 
instances an amalgamation of Board standards and prac-
tices, as well as its unique promulgated medical/impair-
ment guidelines (which differ from aMa Guidelines).51 
Findings as to permanent disability or loss of earning 
capacity especially are rendered according to unique 
guidelines and, moreover, are combined with a subjective 
wcLJ assessment of the personal vocational elements of 
a worker’s loss. Because such findings are made with ref-
erence to the Board’s particular legal rules, promulgated 
standards, and common practices,52 they are arguably 
ultimate facts which do not possess an “identity of issue,” 
namely, the decision to be made in state court.

Perhaps another reason why Board findings as to 
period and extent of disability do not bear an identity of 
issue is that wcL § 123 provides the Board with continu-
ing jurisdiction over all claims, including the authority to 
reopen them, subject to certain statutory limitations, and 
even to modify prior findings. in practice, the Board can 
and often does make findings relative to change in con-
dition, even after a finding of no further continuing dis-
ability. Put another way, causality of ongoing disability is 
always in issue in workers’ compensation claims, absent 
a full and final settlement under wcL § 32. in a sense this 
is a reverse application of the rationale utilized by the 
court in Bissell v. Town of Amherst53 (while the jury is con-
strained to a single assessment, the Board is not). in this 
instance, given the Board’s continuing jurisdiction, there 
is no true identity of issue as between the state court’s 
one-time assessment and the Board’s findings on causally 
related disability through the date of that assessment.

Practical Implications
Given the law in this area, best practice effectively man-
dates close cooperation among counsel handling various 
aspects of complex injury litigation and associated or 
ancillary claims. the number of remedies available to an 
injured worker is relatively large, along with potential 
for subsequent estoppel traps. Maximizing recovery, both 
short and long term, as well as minimizing risk, is part of 
an overall strategy for moving from occurrence to conclu-
sion, recognizing that “conclusion” may involve collateral 
benefits for life. also, apart from the untoward possibil-
ity of literal preclusion, carefully managed administrative 
findings can often be used to a client’s advantage to nar-
row issues and promote quick resolution of various claims. 
For these and other reasons, coordination, from the outset, 
is indispensable to properly protect the client, on all fronts.

The Spectrum of Post-Injury Claims
in addition to the possible state court action, the disabled 
worker often must work through myriad other poten-
tial claims and/or entitlements, which are frequently 
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a good illustration, especially germane to workers’ 
compensation, comes by way of the Fourth Department in 
Telesco v. Bateau,54 which reversed a trial court’s decision to 
grant preclusive effect to a Board finding that the plaintiff’s 
back condition was not causally related to a March 1994 
accident. the court explained that the Board’s finding 
had been made in the context of a dispute between two 
insurance carriers solely over apportionment of liability. 
Because the “[p]laintiff had no stake in the Board’s deter-
mination . . . ‘application of the doctrine of collateral estop-
pel under the circumstances of this case would violate 
basic notions of fairness.’”55

the situation in question occurs frequently in com-
pensation cases, particularly given the Board’s continuing 
jurisdiction over all claims. over the course of a working 
life, a worker might sustain multiple injuries, and insurance 
carriers in the different claims will seek division, or appor-
tionment, of ongoing liability. in most cases, the claimant 
will receive the same level of benefits irrespective of the 
apportionment, and hence has no cause to expend substan-
tial energies during the litigation between insurance carri-
ers. in Telesco the court reasonably determined that given 
this reality, the claimant did not have a fair opportunity to 
litigate the issue for purposes of the estoppel doctrine.

Many administrative findings have such peculiar intri-
cacies, so coordination between third-party and adminis-
trative counsel can be of great assistance in determining 
whether collateral estoppel is truly a fair and appropriate 
assertion under the circumstances. 

Conclusion
whatever the court’s precise decision in Auqui, it will not 
detract from the need for close and careful coordination 
between all counsel responsible for the injured worker’s 
claims. while coordination at the conclusion of the third-
party action is common, relative to issues of consent, liens 
and offsets, and equitable contribution, a review of the 
legal and practical intricacies of the collateral estoppel 
doctrine in the administrative context underscores the 
benefits of commencing this relationship earlier rather 
than later. in so doing, an intelligent balance can be struck 
between the worker’s immediate needs and the potential 
for future recovery, and the claimant’s various attorneys 
can rest assured they have protected the client on all 
possible fronts. n

1. 83 a.D.3d 407 (1st Dep’t 2011).

2. See generally, restatement (Second) of Judgments §27, et seq. (1982).

3. See David D. Siegel, New York Practice, 3d ed., § 443, at 716.

4. See Siegel, supra note 3, § 442, at 714; also Schwartz v. Public Administrator, 
24 N.Y.2d 65, 69 (1969). 

5. See Schwartz, 24 N.Y.2d at 71. 

6. See id. 

7. See id. at 72; also Siegel, supra note 3, §467, at 750–55. the burden of  
demonstrating an identity of issue falls on the proponent of the estoppel, 
whereby the burden shifts to the opponent to demonstrate the absence of a 
full and fair opportunity to litigate the issue. See Schwartz, 24 N.Y.2d at 73.

the attorney handling the administrative claim(s) 
should not embark upon determination of any criti-
cal element of a claim involving a third-party action 
without prior input from the third-party attorney and 
a comprehensive evaluation of the potential conse-
quences it may have on the primary claim. the preclu-
sion potential leaves open the possibility, at all turns, 
that administrative counsel might unwittingly tie the 
hands of the third-party attorney, who in most instances 
is handling the claim with the larger potential recovery. 
while illustrations abound, suffice it to note that an 
issue determined with preclusive effect may in itself, or 
together with other uncontroverted facts, provide the 
basis for summary judgment of a major part of the entire 
civil court action.

the collective inquiry, then, is which issues can and 
should be submitted for administrative determination 
and when. Given the Board’s continuing jurisdiction 
over all claims, many times administrative litigation can 
be deferred, if beneficial, for any number of reasons, 
without substantially detracting from the client’s imme-
diate quality of life. the risk of obtaining an adverse 
finding on any given point or issue must, as noted, be 
very carefully balanced against the client’s immediate 
needs and the possible benefits of such a finding in the 
short term. at the same time, some administrative find-
ings are rather easy to obtain, and third-party counsel, 
in coordination with administrative counsel, should also 
consider whether there is persuasive value in obtaining 
such a finding from the agency.

Persuasive Advantages 
in the majority of state court actions, the defendant(s) 
will not be a party to the client’s workers’ compensation 
claim, and hence, the claimant cannot technically demand 
that the compensation findings have preclusive effect. 
consider, however, that there is persuasive value to such 
a finding, whether or not the particularized issue or the 
parties to litigation are precisely the same. even if not 
technically binding, there is no reason to assume that an 
administrative finding is incorrect as a matter of fact and/
or law; and fair and reasonable resolution of any claim, 
and not a trial, is the goal of all litigants. carefully used, 
administrative findings can have persuasive value at 
settlement conferences, in negotiations with the carrier, in 
mediation and arbitration of claims, and even at trial. and 
for overburdened civil trial courts, the significance not just 
of the preclusive effect but also of the possible persuasive 
value of administrative findings, cannot be overstated. 

understanding the Finding 
communication with administrative counsel can also shed 
light on the nature and context of the administrative find-
ing in question, which can often be esoteric, for purposes 
of determining whether all elements of estoppel – in 
addition to identity of issue – have truly been met.
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Introduction
each day in courtrooms throughout New York State, and indeed the United States, judges 
are asked to decide whether to appoint a guardian for an alleged incapacitated person 
(aiP) with the power to make decisions about the aiP’s property management and per-
sonal needs.1 in New York, the standard for appointing a guardian under article 81 of 
the N.Y. Mental Hygiene Law (MHL) requires clear and convincing evidence of two main 
elements: that a guardianship is necessary to provide for a person’s personal needs and 
property management, and the person either consents to the appointment or is found to 
be incapacitated.2 Medical evidence is not necessary to prove that a person is incapaci-
tated and needs a guardian.3 although medical information can be an important piece of 
the guardianship “puzzle,” it may be prejudicial and obscure the primary inquiry under 
article 81: what are the functional capacities of the person alleged to need a guardian, and 
does the person have functional limitations that he or she does not fully understand or 
appreciate, and as a result place the person at risk of harm?4 

Routine violations of 
Medical Privacy in Article 
81 Guardianship Cases:  
So What or now What?
By Joseph A. Rosenberg
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release the person’s apartment and place her permanently 
in the nursing home.

• a parent filed a petition to be appointed guardian for 
his 21-year-old daughter, whose struggles with psychiatric 
issues required her to reside in a residential school. the 
school provided medical information that was used to 
support the petition, and the daughter’s psychiatrist sub-
mitted an affidavit that was attached to the petition. the 
petition requested a guardianship with full powers and for 
an unlimited duration. although the daughter’s functional 
capacity was relatively high and she may have been able 
to function independently over time, the court appointed 
the parent as guardian with broad powers for an unlimited 
duration.

these cases represent a microcosm of those decided 
pursuant to article 81 of the MHL. this statute, which 
was enacted in 1983, has been justifiably lauded as a pio-
neering piece of legislation because it moved the focus 
of the need for a guardian from a medical model to a 
functional model and looks at the capacity of the person 
to make decisions and perform activities of daily living.6

the adult guardianship population in New York and 
the United States is rapidly becoming more diverse, and 
demographic patterns point to substantial increases in 
the number of people who may need a guardian due to 
mental health issues, age-related diseases that affect cogni-
tion (e.g., alzheimer’s disease and other dementia-related 
conditions), mental illness, and/or developmental disabili-

anecdotal evidence suggests that many, if not most, 
guardianships are resolved in a generally decent man-
ner, with genuine care and concern for the person who 
is alleged to be incapacitated and in need of a guardian. 
However, the “loose use” of medical information creates 
the risk that medical privacy rights are routinely violated. 
this is not only a cause for concern in that unauthorized 
disclosure of private health-related information is unlaw-
ful and damaging to a person, but it also may shift the 
predominant frame of a guardianship from a functional 
assessment to a medical diagnosis. excessive reliance on 
medical evidence can result in a court order that appoints 
a guardian without a full exploration of less restrictive 
alternatives that may be available and sufficient. con-
sider the following scenarios:5

• adult Protective Services (aPS) filed a petition to 
appoint a guardian for a single woman in her mid-80s, 
based on an investigation conducted by an aPS psychia-
trist. the petition alleged that the woman could not make 
decisions about her property or personal needs, including 
health care decisions. at the beginning of each visit, the 
aPS psychiatrist allegedly obtained the woman’s consent 
to meet. the discussion leading to the patient’s “consent” 
was brief and the psychiatrist did not advise her that the 
information he was gathering might be used in a guardian-
ship petition and at a hearing. although the aPS psychia-
trist testified that the person was incapacitated and needed 
a guardian, the petition was dismissed because the court 
found that the person had the capacity to execute advance 
directives and had an adequate informal support system. 
the testimony of the psychiatrist was permitted and the 
psychiatric affidavit remained part of the public record.

• a hospital filed a petition for a guardian to be 
appointed for a man in his 60s who was brought to the hos-
pital by his family when he became disoriented while shop-
ping at a local supermarket. in support of the petition, the 
hospital included medical information relating to alleged 
psychiatric issues and substance abuse. the hospital also 
alleged that the person could not be safely discharged to 
his home and asked for a guardian with the power to sell 
his residence in the community and place him permanently 
in a nursing home. the court found the person had the 
capacity to consent to the appointment of a guardian, but 
only with limited powers for a limited period of time, and 
required that the guardian facilitate a discharge back to his 
home in the community with appropriate home care and 
case management. 

• a nursing home filed a petition to have a guardian 
appointed for a woman in her 80s who had been living 
at home in an apartment. after a mild stroke required the 
woman’s hospitalization and rehabilitation in a nursing 
home, the petitioner alleged that the woman needed a 
guardian due to her dementia and psychiatric issues. the 
petition asked that the guardian be granted the power to 
relinquish the aiP’s apartment and keep her in the nursing 
home. the court appointed a guardian with the power to 
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appointment of a guardian is clear and convincing evi-
dence. the pleadings must include a plain-english notice 
to the aiP; the court must hold a hearing at which the 
aiP must be present, unless the court dispenses with this 
requirement; and the court must appoint a court evalua-
tor or an attorney for the aiP. the rules of evidence apply 
in contested hearings. courts are required to consider 
alternatives to a guardianship before appointing a guard-
ian. the statute requires particular findings of fact and 
provides for a variety of arrangements that include limited 
guardianships – both in scope and duration.11 

Yet, even under article 81, routine disclosures of 
medical information create a dual risk. one is that a 

person’s medical privacy will be violated, and the other 
is that the statutory mandate to view the case through 
a functional and least-restrictive-means framework will 
be subordinated to a medical diagnosis. these violations 
may occur throughout the various phases of a guardian-
ship case, including the “front end” in pleadings, during 
the pre-hearing investigation stage when the parties pre-
pare their evidence, and while the neutral court evaluator 
assesses the allegations and prepares recommendations 
to the court. these violations may continue at the hear-
ing and, if a guardian is appointed, throughout the “back 
end” of the guardianship, in the guardian’s initial and 
annual reports. these violations may be relatively benign 
and in reality few people may see, know, or care about 
the private medical information that remains in court 
files and digital records for many years. But the failure 
to adequately safeguard and protect private medical and 
health care related information might not only violate the 
dignity and privacy rights of the aiP but also result in a 
guardianship that is unnecessary. 

the question is not whether medical evidence should 
ever be part of a guardianship case. indeed, if it is rel-
evant, probative, material, and admissible, then it may 
very well help a judge, and possibly a jury, make a deci-
sion. rather, the real questions concern whether there are 
sufficient safeguards to prevent violations of a person’s 
medical privacy rights and under what circumstances, if 
any, should medical information be disclosed and admit-
ted into evidence during the various phases of an article 
81 guardianship. in addition to violating a person’s medi-
cal privacy rights, the loose use of medical information 
may help perpetuate vestiges of the medical model of 
guardianship, which has been repudiated over the course 
of the last quarter century in numerous reports and stud-
ies.12 Medical information and diagnosis may potentially 
be detrimental to the person alleged to need a guardian 

ties.7 the case vignettes described above reflect this diver-
sity. Petitioners can include government agencies, hospi-
tals, nursing homes, or family members – and the statute 
also authorizes any other person or entity concerned with 
the welfare of the person alleged to need a guardian to file 
a petition. those people alleged to need a guardian repre-
sent a diverse group: the elderly woman, who became the 
subject of an aPS investigation, who had an adequate sup-
port system in place; the older person who had a history of 
financial problems and substance abuse being forced out of 
his residence and into a nursing home; the elderly woman 
whose guardian was authorized to release her apartment 
and place her in a nursing home; and the young adult who 

suffered from mental disease and a lack of maturity. the 
reasons for bringing a guardianship proceeding are also 
illustrative: protection against possible financial exploita-
tion; discharge to a nursing home; sale of a residence in the 
community and permanent placement in a nursing home, 
and assurance that a parent would have legal authority to 
make all major decisions for a child beyond the age of 21. 
Despite their variety, these cases have two commonalities: 
(1) medical information was included as part of the peti-
tion and used in ways that violated the medical privacy 
of the person alleged to need a guardian, and (2) all of the 
cases could have been resolved without filing a petition for 
guardianship. 

in recent years, a great deal of attention has been paid 
to the “back end” of guardianships.8 this phase of a 
guardianship relates primarily to the duties of a guard-
ian, the duration of the guardianship, and the filing of 
initial, annual and final reports which are reviewed by 
court examiners and approved by the guardianship part 
or court. in addition, judicial oversight is crucial to assure 
that the powers being exercised remain appropriate and 
necessary, and that the person is residing in the least 
restrictive setting reasonable under the circumstances.9

However, relatively less attention has been paid to 
issues at the “front end” of guardianships, which is the 
point at which unnecessary guardianships can be avoid-
ed.10 these issues include the standard for appointing a 
guardian, pleading requirements, possible alternatives 
to a guardianship, the nature and quality of notice to the 
aiP and interested parties, circumstances under which an 
attorney must be appointed, the scope of the court evalu-
ator’s role, and the use of medical information to support 
a petition to appoint a guardian – whether in the form of 
medical affidavits, records, or testimony. 

article 81 is a functional statute that includes impor-
tant components of due process. the standard for the 

the concept of the least restrictive alternative is central  
to the rights of people who are subjected to guardianship  

proceedings; it is codified in article 81.
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assists them in meeting their needs but, at the same 
time, permits them to exercise the independence and 
self-determination of which they are capable . . . in a 
manner tailored to the individual needs of that person, 
which takes in account the personal wishes, prefer-
ences and desires of the person, and which affords the 
person the greatest amount of independence and self-
determination and participation in all the decisions 
affecting such person’s life.18

the stakes of a guardianship proceeding are extremely 
high. the outcome of a guardianship directly affects the 
aiP’s right to make decisions about fundamental aspects 
of life such as where to live,19 health care and medical 
treatment,20 social environment,21 and management of 
finances and property.22 the right to live independently, 
with appropriate support, is essential for a person to 
be fully recognized as such under the law. in article 81 
cases, the question often arises whether a person should 
continue living at home in the community, return to a 
community residence from a hospital or nursing facil-
ity, or continue to reside in a health care facility or other 
institutional setting. article 81 mandates that a person 
under a guardianship be given the opportunity to remain 
living in, or return to, the community provided it is rea-
sonable.23

the right of people with disabilities to live inde-
pendently in the community was recognized by the 
U.S. Supreme court in Olmstead v. L.C. by Zimring.24 
in Olmstead, the court held that under the americans 
with Disabilities act (aDa), individuals with disabilities 
have a right to “the benefits of community living” if the 
placement is appropriate, it is not opposed by the “affect-
ed” individual, and the placement could be reasonably 
accommodated without a fundamental altering of the 
program providing the services.25 Under the aDa, the 
segregation of individuals with disabilities within institu-
tions constitutes discrimination, and the aDa’s “integra-
tion regulation” requires reasonable accommodations in 
a community-based setting.26

the right to independent living under article 19 (“inde-
pendent living and being included in the community”) 
is also a key provision of the UN convention. the UN 
convention focuses on a person’s legal capacity and rejects 
substitute decision making and guardianship in favor of a 
support model of decision making.27 there is a symbiotic 
relationship under the UN convention between the article 
19 mandate for independent living and article 12, which 
provides that persons with disabilities shall have equal 
recognition before the law and be entitled to the support 
necessary to “exercise legal capacity.”28

the standard for appointing a guardian has evolved 
along with societal notions of incapacity, the under-
standing that disability is as much a social construct as 
a personal challenge, our knowledge that the capacity to 
make decisions is local and not global, and the value we 
place on autonomy over protection. the concept of dis-
ability has, and continues to be, defined under a variety 

in that it may enable a petitioner (and the court) to rel-
egate a functional assessment and potential alternatives 
to a guardianship13 to a secondary consideration. thus, 
health care facilities (i.e., hospitals and nursing homes) 
and government agencies (i.e., aPS) may file a guardian-
ship proceeding instead of exploring meaningful support 
services, such as case management and discharge plan-
ning, resulting in unnecessary guardianships that further 
strain the resources of the guardianship system.14 

in addition, and perhaps more important, to have a 
guardian appointed to make decisions is to experience 
a “civil death.” it deprives a person of the fundamental 
rights that define our personhood. it deprives a person of 
the right to forge an individual path in the world, how-
ever flawed and imperfect, as part of a larger community. 
it is those precious and fundamental rights that are essen-
tial for human growth and development. 

The Tension Between Functional  
and Medical Evidence 
Guardianship deprives a person of fundamental liber-
ties that are protected by the Due Process clause of the 
Fourteenth amendment to the U.S. constitution.15 the 
United Nations convention and optional Protocol on 
the rights of Persons with Disabilities (UN convention) 
also includes far-reaching provisions and a framework 
for protecting fundamental human rights for people with 
disabilities.16 a guardianship should be used only as a 
last resort when less restrictive alternatives have been 
exhausted. if a court decides that a guardian is neces-
sary, the U.S. constitution and article 81 require that the 
guardian be granted only the minimum powers that are 
necessary. article 81 provides for an array of due process 
protections, including:

• detailed notice and pleading requirements;
• a functional framework that does not require medi-

cal information;
• the appointment of a neutral court evaluator or 

attorney for the person, in every case;
• consideration of less restrictive alternatives to a 

guardianship;
• a mandatory hearing;
• the right to invoke the Fifth amendment protection 

against self-incrimination;17

• clear and convincing evidence of the need for a 
guardian and the person’s consent or incapacity;

• required findings of fact; and
• tailored guardianships that are monitored after 90 

days and annually.
the concept of the least restrictive alternative is cen-

tral to the rights of people who are subjected to guardian-
ship proceedings; it is codified in the opening legislative 
findings and purpose section of article 81:

the legislature finds that it is desirable for and benefi-
cial to persons with incapacities to make available to 
them the least restrictive form of intervention which 
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understand the nature and consequences of his or her 
limitations, and (3) is therefore at risk of harm.

although article 81 has many of the positive attri-
butes of the functional approach, the inappropriate use of 
medical evidence creates the risk of violating the medical 
privacy rights of the person alleged to need a guardian. 
the consequences of these violations may depend in 
large part on the context of the case and the circumstances 
of the person. Greater awareness of medical privacy 
would help article 81 fully realize its stated intent to base 
guardianship on a person’s functional capacity and rein-
force respect for the complete legal recognition of each 
person’s rights, dignity, and legal capacity.

Protections Against Disclosure of Medical  
Information That Affects the Guardianship Population
Privacy is of great value in our society, and medical pri-
vacy in particular enjoys multi-layered levels of protec-
tion under various laws that govern disclosure by health 
care entities and individual providers. these include the 
right to medical privacy, protection against disclosures 
by entities under the federal Health insurance Portability 
and accountability act (HiPaa) and the MHL, as well 
as evidentiary privileges such as the physician-patient 
privilege.35

Medical Privacy Rights Under the U.S. Constitution 
and State Constitution Apply to Individuals  
Alleged to Need a Guardian
the U.S. Supreme court has recognized a right of 
informational privacy under the Due Process clause of 
the Fourteenth amendment to the U.S. constitution.36 
two broad categories are recognized within the right to 
privacy: the right to autonomy, which protects personal 
choices from unwarranted interference from the govern-
ment; and the right to maintain the confidentiality of 
private information.37 in Whalen v. Roe,38 the court held 
that although there was a constitutional right of privacy, 
a computerized record of prescriptions for controlled 
substances maintained by the State of New York did not 
violate those rights, as it contained adequate protection 
against disclosure and did not affect an individual’s 
decision to obtain a prescription.

Federal courts in the Second circuit have held that 
this constitutional right “[i]n avoiding disclosure of 
personal matters” applies to the medical information 
of a person with HiV,39 a prisoner with HiV who is a 
transsexual,40 and a person with sickle-cell anemia.41 
although courts agree that determining if a person’s 
medical privacy rights have been violated under the 
constitution requires a case-by-case analysis, in Matson 
v. Board of Education of the City School District of New 
York,42 the Second circuit held that the standard requires 
that the person have a serious medical condition that, if 
disclosed, would bring “opprobrium,” such as disgrace, 
discrimination, and intolerance.43 Matson involved a 

of rubrics, not all of which are mutually exclusive. Medi-
cal, legal, and functional needs are all accepted “prisms” 
through which a person’s capabilities can be assessed. 
the “support of legal capacity” model under article 12 of 
the UN convention situates all people along a continuum 
of support.29

the medical evidence dilemma reflects the tension 
between autonomy and protection that is at the core 
of guardianship cases and also illuminates the larger, 
evolving movement away from a medical model to a 
functional framework, which may ultimately culminate 
in the support model envisioned by article 12 of the UN 
convention. a requirement that medical evidence must 

be offered to establish incapacity or disability may violate 
a person’s civil rights and result in an erroneous deter-
mination that does not reflect the functional ability and 
capacity of the person. in contrast, appointing a guardian 
based merely on factual evidence that is anecdotal may 
risk ignoring or minimizing medical conditions that are 
causing the person’s limitations and that might be tem-
porary or responsive to treatment.30

when the evidence presented to prove the need for a 
guardian involves both a person’s psychiatric condition 
and history, two main problems arise. First, admission of 
this evidence “[p]oses a significant risk of unfair preju-
dice to the plaintiff in light of the persistent and evasive 
stigmatizing effects of psychiatric diagnoses.”31 Second, 
“[f]act finders are likely to misuse psychiatric evidence, 
particularly when offered through expert witnesses, 
because they have few tools to independently evaluate 
such evidence and thus may overvalue the significance 
of psychiatric diagnoses for the resolution of factual ques-
tions.”32

the functional capacity framework of article 81 looks 
primarily at the person’s capacity to manage activities 
of daily living, including decisions about finances and 
health care. the standard for appointing a guardian 
under article 81 has two essential components: the 
guardianship must be necessary, and the person must 
either consent or found to be “incapacitated.”33 a court 
must not appoint a guardian if there are adequate alter-
natives that are less restrictive and adequately meet the 
person’s needs, which would make the guardianship 
unnecessary.34 Under the statute, the term “incapaci-
tated” means the person (1) has limitations that interfere 
with activities and decisions of daily living, (2) does not 

the functional capacity  
framework of article 81 looks  

primarily at the person’s  
capacity to manage  

activities of daily living.
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HIPAA and the MHL Limit the Circumstances  
Under Which Covered Entities May Disclose  
Protected Health Care Information in  
Guardianship Proceedings 
the release of medical records is subject to the require-
ments of HiPaa,47 which preempts state law unless the 
state law provides greater privacy protection to health-
related information than HiPaa. For example, prior to 
HiPaa, a person who brought a medical malpractice 
action was deemed to have placed his or her medical 
condition at issue, and therefore impliedly consented to 
the disclosure of medical information to the defendant’s 
attorney. However, HiPaa’s provisions require separate 
authorization by the plaintiff before a defendant’s attor-
ney is permitted to obtain protected health-related infor-
mation. otherwise, the information is not admissible. 

a patient or the patient’s authorized representa-
tive (e.g., a person named in a HiPaa release, a court-
appointed guardian with the power to access health 
care information, or an agent under a health care proxy) 
must consent prior to the disclosure of medical records 
by a covered entity under HiPaa.48 exceptions to these 
requirements include disclosures required by law, which 
include but are not limited to requests made in the 
course of a judicial proceeding. Such disclosure may be 
in response to a subpoena, court order, or other process 
related to the proceeding.49

music teacher with fibromyalgia who was investigated 
by the Board of education of the city of New York  
(Boe) for potential abuse of its sick leave policy. in the 
course of its investigation, the Boe posted her condi-
tion on its website, and the New York Times ran an article 
about her situation. the court held that her privacy 
rights were not violated in that fibromyalgia was not 
fatal, did not involve a psychiatric disorder, was not 
the kind of condition that if disclosed would result in 
societal stigma and discrimination, and that any adverse 
consequences the teacher suffered were due to her abuse 
of the sick leave policy, not her medical condition. the 
dissent in Matson criticized the majority for impos-
ing an unduly restrictive standard, particularly in the 
procedural posture of deciding a motion to dismiss the 
complaint.44

assuming a particular medical condition is suffi-
ciently serious and subject to societal discrimination, the 
question of whether disclosure is reasonable requires 
analysis of the government’s interest in public health 
and whether action was taken to minimize the disclo-
sure of private information. 

although not specifically mentioned in the New York 
State constitution, New York courts have held that the 
scope of the right to privacy protected under the state 
constitution is broader than the U.S. constitution.45 
the N.Y. court of appeals has not specifically ruled on 
the question of disclosure of medical records, although 
it has upheld the requirement under New York city 
law that the name and address of a person obtaining 
an abortion be included on the pregnancy termination 
document filed with the Department of Health, as it 
furthered a governmental interest in maternal health 
and made it easier for government officials to retrieve a 
person’s health records.46

applying these standards to guardianship cases, 
the requirement that a condition be “serious” would 
appear to be satisfied if a case involved the disclosure of 
medical information supporting a finding of incapacity 
and that a guardianship was necessary. to the extent 
that particular medical conditions relate to a person’s 
mental capacity to make decisions, disclosure could 
trigger the required level of disgrace, discrimination, 
and intolerance required by Matson. For example, if a 
medical affidavit accompanies a guardianship petition 
and includes information related to a condition such as 
alzheimer’s disease, Parkinson’s disease, or a history of 
substance abuse, a person suffering from these poten-
tially disabling conditions is protected from discrimina-
tion under the aDa. each of these is serious, potentially 
fatal, and if revealed could subject a person to discrimi-
nation and intolerance. a person’s reasonable expecta-
tion of privacy should not diminish or disappear merely 
because a government agency or health care facility files 
a petition for guardianship, or a court decides the per-
son is incapacitated and appoints a guardian. 
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the theory that “privilege in the courtroom will encour-
age disclosure in the sickroom.”54 the physician-patient 
privilege protects information obtained by a physician 
who attends to a person in his or her professional capac-
ity, whether the information is communicated to the 
physician or based on the physician’s observations.55 a 
physician-patient relationship is created when profes-
sional services are rendered and accepted by the patient 
pursuant to an express or implied contract.56 the privi-
lege applies regardless of whether the information is in 
the form of testimony or record.57 and it is construed 
broadly, although there are exceptions for review of 
records by a court evaluator in an article 81 case,58 exami-
nations related to employment (unless the physician 

affirmatively treats or recommends treatment),59 cases 
involving guardianship or custody of abused or destitute 
children, reports made concerning suspected abuse and 
neglect of children, where the physical and mental condi-
tion of a decedent is at issue, and for certain public health 
purposes.60

the privilege is not waived merely because a person 
has to defend against an action that places his or her 
medical or psychiatric condition at issue, even if the 
plaintiff or petitioner claims that the person’s medical 
condition is “in controversy” and subject to discovery.61 
this applies directly to article 81 guardianships, where a 
person who is alleged to need a guardian is not making 
a claim or putting his or her medical condition at issue, 
at least initially, but is defending allegations made in the 
petition by a government agency, health care facility, per-
son, or other entity. 

typically, a person who is alleged to need a guardian 
may interact with a variety of physicians and other health 
care professionals who initiate contact with the person in 
a therapeutic context and may be subject to an eviden-
tiary privilege. this sort of involuntary physician-patient 
relationship can pose special challenges in a guardian-
ship, as it may not fit neatly within the traditional concep-
tion of a treating physician.

The use and Abuse of Medical Information in 
Guardianship Proceedings: A Double-Edged Sword
the disclosure of medical information in a guardianship 
case creates a risk that the person’s medical privacy rights 
will be violated and the health-related information will 
be admitted into evidence that may not be causally con-
nected to the person’s functional capacity and might dis-
tort the need for a guardian based on a medical diagnosis. 

although HiPaa includes a number of exceptions to 
its general rule of non-disclosure, the failure to follow the 
HiPaa procedures will result in the exclusion of the med-
ical records or information, and potentially a fine. the 
N.Y. court of appeals has held that a hospital’s release 
of medical records to a state agency in an assisted out-
patient treatment (aot) proceeding pursuant to MHL § 
9.60 (a.k.a. kendra’s Law) violated HiPaa, as the disclo-
sure was not authorized by the person who was the sub-
ject of the proceeding, and there was no judicial process 
in the form of a court order or subpoena.50 in In re Miguel 
M., the records provided to the aot administrator did 
not meet any of the exceptions recognized under HiPaa 
– that is, for purposes of treatment or pursuant to a court 

order or other judicial or administrative process. the 
court also held that the aot program did not fall within 
the public health exception under HiPaa and the Privacy 
rule, and moreover, that the records were not admissible, 
distinguishing the aot context from a criminal context in 
which courts have admitted medical records to prove that 
a crime has been committed. in a subsequent case with 
virtually identical facts, a lower court held that Miguel 
M. applied retroactively, ruling that the medical records 
at issue were not admissible since they were disclosed 
without the patient’s consent and without a court order 
or subpoena.51

Under article 81, health care facilities that initiate 
guardianship proceedings routinely disclose medical 
information without the consent of the patient or an 
authorized representative. Such disclosure may occur at 
the very beginning stage of a guardianship proceeding, 
with the filing of the petition, in which case, the disclosure 
often continues throughout all stages of the guardianship. 
all the while, sensitive health care information is disclosed 
freely, without the aiP’s consent or a court order. 

Evidentiary Privileges Protect Disclosure and 
Admission of Medical Evidence in Guardianship 
Proceedings
evidentiary privileges govern the relationship between 
a health care professional (and other disciplines such as 
social workers) and a patient/client/consumer.52 the 
physician-patient privilege did not exist at common law 
and New York was the first jurisdiction to enact a physi-
cian-patient statutory privilege in 1828. although subject 
to some criticism, this privilege is firmly embedded in 
the public policy of New York.53 the privilege safeguards 
disclosures by individual providers and entities under 

when the petitioner is a hospital, nursing home, or other  
covered entity, the practice of including medical information  

as part of the petition violates HiPaa.
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Using Protected Medical Information in Support 
of the Petition May Violate HIPAA, the Physician-
Patient Privilege, and Distort the Focus on Functional 
Capacity and the Least Restrictive Alternative
there is risk that the privacy rights of the aiP may be 
violated when the order to show cause and petition are 
filed. the petitioner may be a hospital or nursing home, 
and the petition may contain the aiP’s medical infor-
mation obtained from the facility’s medical records or 
records of treating physicians at the facility. although 
article 81 explicitly states that medical information is 
not required to be included in the petition, the order 
to show cause must inform the person that the court 
evaluator may request a court order to inspect medical 
or psychiatric records and that the aiP has the right to 
object to this request.71 in this very common scenario, a 
court may strike a medical affidavit attached to the peti-
tion because it violates a person’s medical privacy rights 
under HiPaa, the physician-patient privilege, or other 
applicable privacy laws. 

when the petitioner is a hospital, nursing home, or 
other covered entity, the practice of including medical 
information as part of the petition violates HiPaa.72 in 
In re Derek,73 a case decided under article 17-a of the 
Surrogate’s court Procedure act but directly applicable 
to article 81, the court removed medical affidavits that 
were attached to the petition, as required by the statute. 
the court held that the affidavits violated HiPaa but 
denied the motion to dismiss as there was sufficient non-
privileged information to state a cause of action.

if medical information from a treating physician is 
included as part of the petition, it may also violate the 
physician-patient privilege.74 even when the purpose of 
the petition is to secure an appropriate placement for a 
patient in a facility, medical records and the testimony 
of treating physicians are not admissible.75 in Tara X,76 a 
contested adversarial proceeding in which the privilege 
had been asserted, a daughter alleged in the article 81 
petition that her mother had various psychiatric condi-
tions that made her incapacitated. She attached affida-
vits from a physician who had treated her mother dur-
ing a prior hospitalization, and reports of “medical per-
sonnel” who had “attended” to the mother prior to that 
hospitalization. the court evaluator requested access to 
the aiP’s medical records and permission to retain an 
independent physician to consult. the respondent aiP 
asked the court for a protective order to prevent admis-
sion of the medical records and also opposed the request 
of the court evaluator.

the court referred to the strong public policy in New 
York, which supports the physician-patient privilege, 
noting that the purpose is “[t]o encourage its citizenry 
to seek medical treatment for any physical or mental 
condition without fear of the public ridicule or disgrace 
that might result from a disclosure of any such condi-
tion.”77 although the privilege is not absolute, there are 

conversely, the use of medical evidence and testimony in 
guardianships may be necessary to assure that any pos-
sible determination of incapacity is not the result of side 
effects from medication, depression, or other conditions 
that if properly treated will resolve the problems causing 
the person’s incapacity.62

Under article 81, a guardian can be appointed only if 
it is necessary and the person consents or is found to be 
incapacitated.63 the element of necessity requires a find-
ing that the person is at risk of harm if a guardian is not 
appointed. if alternatives to a guardian are available and 
sufficient, the guardianship may not be necessary, and 
the petition must be dismissed.64 the secondary element 
of either consent or a finding of incapacity requires that 
the person either have the capacity to make an informed 
decision about the nature and consequences of having a 
guardian appointed or be found incapacitated. incapacity 
is defined as a person’s lack of awareness and under-
standing of how limitations that interfere with decisions 
about property and personal needs may put the person 
at risk of harm.65 Notably, a finding of incapacity cannot 
be based, for instance, on inability to pay rent or provide 
for one’s needs, or the questionable wisdom or even self-
destructive nature of “bad” decisions. rather, it must be 
based on the absence of a knowing or informed choice 
about the decisions that may lead to harmful consequenc-
es.66 if a court finds that a guardianship is not necessary 
– e.g., if adequate alternatives exist or the person is not at 
risk of harm – the petition must be dismissed, even if the 
person is found to be incapacitated.

article 81 requires that certain information be includ-
ed in the petition, such as a “description of the [aiP’s] 
functional level, including [the aiP’s] ability to manage 
the activities of daily living, behavior, and understanding 
and appreciation of the nature and consequences of any 
inability to manage the activities of daily living.”67 wit-
nesses may be family members or friends, professionals 
that have come into contact with the person or health care 
personnel who may base their assessment on a medical 
diagnosis. although this evidence can and should pri-
marily be factual and anecdotal, medical information and 
diagnoses continue to have a significant, if not primary, 
role in article 81 cases. However, medical evidence is not 
required, either as part of the petition or at the hearing.68

the use of medical evidence depends in large part 
on the context, the reasons for its use, and the role of the 
person requesting access to those records. in an uncon-
tested proceeding, courts may have the discretion to relax 
evidentiary rules, although that may still be problematic 
in that the privacy rights of a person may be violated. 
in a contested guardianship hearing, the full panoply 
of objections and evidentiary requirements apply, and 
courts will deny motions to admit medical records and 
testimony into evidence.69 in some cases, a court will 
order that the hearing be closed to the public and the case 
record sealed.70
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the court evaluator attempt to limit unnecessary disclo-
sures of medical information, fully explore the availabil-
ity of less restrictive alternatives, promote the use of evi-
dence related to functional capacity and, if it is necessary 
to appoint a guardian, recommend that the court grant 
only those powers that are necessary and appropriate. 

article 81 strikes a balance between the court evalu-
ator’s possible need to review medical records and the 
importance of protecting the medical privacy rights of 
the person alleged to need a guardian.81 a court evalua-
tor may request a court order to review medical records, 
and if the court issues an order, it is only for the limited 
purpose of assisting the court evaluator in his or her 
investigation.82 the court may order the disclosure of 
these records to the court evaluator, notwithstanding 
the physician-patient privilege, the psychologist-patient 
privilege, or the social worker-client privilege provisions 
of the cPLr.83 However, the authority of the court may 
be limited by federal and state laws that impose different 
standards for the disclosure of particular kinds of records, 
such as records of patients in alcoholism and substance 
abuse facilities, HiV-related information, and records of 
patients in mental hygiene facilities.

article 81 draws an important distinction between the 
use of medical records to assist the court evaluator and 
their admissibility as evidence in court.84 this recognizes 
that while medical records might be helpful in a court 
evaluator’s assessment, they are not always essential and 
should not be disclosed unnecessarily or automatically 
be deemed admissible. the court evaluator should ini-
tially only disclose relevant records to the court in-camera. 
Unless the court directs otherwise, the court evaluator 
should discuss medical-specific diagnoses and medications 
only in a separate addendum to the court evaluator report.

if the court orders that medical records be disclosed 
to the court evaluator, the court may also direct such fur-
ther disclosure of those records upon the request of the 
petitioner or the attorney for the person alleged to need a 
guardian.85 this disclosure may be limited to pre-hearing 
discovery, as with article 31 of the cPLr, or extend to 
admission as evidence at the hearing.86 although the 
court evaluator’s report may be admitted into evidence 
if the court evaluator is subject to cross examination, that 
does not mean medical records and information obtained 
by the court evaluator are similarly admissible.87 the 
court evaluator can apply to the court to retain an 
independent medical expert where it is necessary and 
appropriate,88 which may be necessary in order to avoid 
a breach of the aiP’s physician-patient privilege. if insuf-
ficient medical information is available and the court 
evaluator needs that information, an independent medi-
cal expert may help determine if the aiP is incapacitated. 
a court may deny a request by the court evaluator for an 
order that grants access to medical records on the basis 
that it would deny the aiP constitutionally protected due 
process rights.89

very limited exceptions, including the use of medical 
records by a court evaluator in guardianship matters to 
assist in the investigation of the case as well as potential 
disclosure under some circumstances.

the court in Tara X denied a motion by the court evalu-
ator to discover medical records because it would reduce 
due process protection for the aiP to a level below that of 
other civil litigants and ordered that medical information 
attached to the petition be removed and sealed. the hold-
ing in Tara X affirmed the vitality of the physician-patient 
privilege and the duty of the court to honor the privilege.

a petitioner who seeks disclosure of medical records 
by subpoena subsequent to filing the petition implicates 
a variety of protections against disclosure of medical 
information. in granting a motion to quash the subpoena 
served on a local agency of NYSarc inc., the court 
noted that this was a case of first impression. as the New 
York State office of People with Developmental Dis-
abilities certified the local agency, the records were pro-
tected under MHL § 33.13. as a covered entity, the local 
arc agency was subject to HiPaa, which requires that 
medical records be held confidential unless the patient 
consents to or a court orders disclosure. the court also 
held that the records were protected under the physician-
patient privilege. Notably, the court emphasized that 
medical evidence is not required in an article 81 proceed-
ing, and there was ample non-privileged information to 
prove the need for a guardian.78

Using medical information in the petition potentially 
violates laws protecting medical privacy and may also 
have the effect of allowing the petitioner to minimize 
or ignore the statutory requirement to provide informa-
tion about the person’s functional capacity and to fully 
explore whether alternatives to a guardianship are avail-
able.79 in turn, this frames the guardianship in terms 
of medical diagnosis, enabling the petitioner to avoid 
taking responsibility for meaningful discharge planning 
or a case management plan that meets the needs of the 
person, without the appointment of a guardian. even if 
a guardianship is necessary, medical information substi-
tutes for a description of the person’s capacity to perform 
activities of daily living and make decisions. instead of 
guardianship being a last resort, it becomes a means for 
providing case management and discharge planning, 
often to the detriment of the person.

Disclosure of Medical Records to the Neutral  
Court-Appointed Investigator: A Sound Practice 
That Balances the Need for Relevant Information 
and Privacy Concerns
Under article 81, the court evaluator plays a pivotal role 
in the proceeding and has broad-ranging powers, includ-
ing the duty to protect the property and interests of the 
person alleged to need a guardian.80 as the neutral “eyes 
and ears” of the court, the court evaluator is in a unique 
position to shape how the case unfolds. it is critical that 
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need a guardian has interacted with physicians and other 
health care professionals who serve in a variety of roles. 
the testimony of a non-treating physician is not subject 
to the privilege and is admissible provided it is mate-
rial, relevant, and probative and not excludable on other 
grounds. in In re Marie H.,96 a case involving a psychiatrist 
who was part of a mobile emergency response team, the 
aiP moved to strike the testimony of the psychiatrist on 
the basis of the physician-patient privilege. the psychia-

trist was acting pursuant to a statutory “comprehensive 
Psychiatric emergency Program,” which authorized par-
ticipating psychiatrists to involuntarily commit a person 
who was found to need immediate care and treatment 
and who posed a danger to herself or others due to a 
psychiatric condition. the court analyzed the nature and 
responsibilities of the psychiatrist’s role and found that 
it was closer to that of a police officer making an arrest 
than a treating physician. this decision was supported by 
statutes that created a relatively well-defined role for the 
psychiatrist acting within the scope of emergency circum-
stances with specific protocols and remedies. the psy-
chiatrist was acting to protect the safety and well-being 
of the person, serving as part of the rescue component of 
a structured response that included treatment by other 
psychiatrists and providers at the institution to which the 
person was taken.

The Special Case of the APS Psychiatrist as  
Investigator and Witness: A Treating Physician  
Subject to Evidentiary Privilege or a “Guardianship 
Specialist” Fulfilling the Agency’s Protective  
Function?
Federal law requires states to provide adult Protective 
Services.97 aPS is generally responsible for providing 
information, referrals, and assurance that services are 
available to individuals who are unable to manage their 
property or personal care. the agency works to provide 
for vulnerable individuals’ personal needs and protect 
them from dangerous circumstances arising from neglect 
or abuse, particularly those who have no one able or 
willing to provide needed assistance.98 adult protective 
services have a legal duty to provide necessary care and 
services to eligible adults.99

aPS must provide an array of support services 
designed to assist vulnerable adults who are at risk of 
harm to remain in the community and avoid institution-
alization. additionally, aPS is required to prevent or 
resolve cases of neglect, exploitation or abuse by enhanc-
ing the person’s capacity to function independently. it 

the court is also authorized, in uncontested proceed-
ings and for good cause shown, to relax the rules of evi-
dence. this discretion, as noted by the court in Tara X, 
reflects the balance between the more traditional “best 
interests” approach to guardianship and the “adver-
sarial” approach embodied in modern guardianship 
statutes that provide enhanced protection of the rights 
of the person alleged to be incapacitated. However, 
relaxing the rules of evidence may create a potential 

problem for a person who needs, and does not object 
to, a guardian. if the person has the capacity to consent 
to the appointment of a guardian, a court may appoint 
one based on a finding of necessity and consent. this 
makes a finding of incapacity unnecessary and medical 
evidence and testimony would not be required. con-
cerns about medical privacy are equally present in an 
uncontested proceeding, if private medical information 
is part of the proceeding and remains in the court file as 
a public record.

Testimony by Physicians and Other Health  
Care Professionals to Support the Appointment  
of a Guardian
the physician-patient privilege and other similar evi-
dentiary privileges apply in contested article 81 cases.90 
Under article 81, medical testimony is not required in 
all cases and may not be admissible unless the person 
waives the physician-patient privilege or places his or 
her medical condition at issue.91 For example, a person 
placed her mental condition at issue when she included 
a doctor’s report in her motion to dismiss the article 
81 petition, notwithstanding her assertion that the sole 
purpose of the report was to rebut the allegations of her 
examining physician.92 a person does not waive the 
physician-patient privilege by failing to object to the 
testimony of a physician who treated the person in the 
hospital if the physician relies on his or her notes and 
not the person’s medical records.93

if the privilege has not been waived, the testimony 
of a treating physician should be excluded.94 Functional 
evidence alone can be sufficient to meet the statutory 
standard for appointing a guardian. even if the testi-
mony of the treating physician is not admissible, the 
court may appoint a guardian based on the testimony 
of, say, the person’s children that their mother could not 
manage her medical, personal, and financial needs.95

the traditional confines of the physician-patient 
privilege may not adequately protect disclosures of 
private medical information when the person alleged to 

article 81 draws an important distinction between the  
use of medical records to assist the court evaluator and their  

admissibility as evidence in court.
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some of which had not been done because Ms. M report-
ed that she had previously been overcharged for repairs,  
further noting that Ms. M had food in the refrigerator, her 
grooming was “passable,” and that she told him that she 
paid her own bills, did her own banking, shopping, and 
cooking, and had health insurance. the court dismissed 
the petition, finding that the evidence established that 
Ms. M’s only functional limitation was an unsteady gait, 
and that the threat of a future eviction did not support the 
appointment of a guardian. 

outside the ex parte context, a similar practice that 
raises medical privacy and evidentiary privilege con-
cerns is the use of aPS psychiatrists to obtain informa-
tion to be used in a guardianship petition. Usually, the 
aPS caseworker is familiar with the aiP, having worked 
on his or her case. Next the aPS psychiatrist becomes 
the primary investigator, assesses the person’s need for 
guardianship, and ultimately becomes the primary wit-
ness for the petitioner. the aPS petition will routinely 
recite that the person voluntarily consented to be inter-
viewed by the psychiatrist. ironically, the information 
obtained from the voluntary interview becomes the 
basis of the psychiatrist’s testimony that the person who 
provided “informed consent” needs a guardian with 
broad powers, including those related to medical and 
health care decisions. a person may have the capacity 
to consent to a meeting with an aPS psychiatrist but 
not have the capacity to make decisions about property 
management and personal care, but the nature of con-
sent is actually fairly complex. this casts doubt as to 
whether such consent is truly informed, knowing, and 
voluntary. 

as a threshold matter, it is doubtful that the psychia-
trist provides sufficient information to the aiP for the 
aiP to form the predicate for an informed decision. the 
psychiatrist is employed by aPS, and aPS is charged 
with protecting those in need, including diagnosing and 
improving their circumstances. the psychiatrist will not 
only perform an assessment and evaluation for those 
purposes, but the information obtained may also be the 
basis for bringing a guardianship proceeding, in part for 
precisely those decisions relating to the informed consent 
that the aPS psychiatrist is trying to obtain. even if the 
aPS psychiatrist does provide that information, a truly 
informed consent would require that the person under-
stands the role of the psychiatrist within aPS, the man-
date of aPS, and the nature and scope of a guardianship 
proceeding.102

the extent to which the aPS practice of using a psy-
chiatrist as a “guardianship specialist” violates medical 
privacy depends, at least in part, on a number of factors. 
assuming there is a constitutional right of medical privacy, 
does the person have a reasonable expectation of privacy 
when meeting with an aPS psychiatrist in an arguably 
therapeutic context? can the aPS psychiatrist be charac-
terized as a “treating physician” subject to the physician-

may investigate allegations or provide services to a vul-
nerable person,100 and decide that it is necessary to file 
a guardianship petition. when a psychiatrist employed 
by aPS is part of the investigation, roles may be blurred. 
information gathered from the aiP in an arguably thera-
peutic context may later be used as evidence in a guard-
ianship proceeding. the methods by which aPS obtains 
this information, and its use in guardianship cases, raises 
issues related to medical privacy and the scope and appli-
cation of the physician-patient privilege.

two significant practices involving aPS raise seri-
ous concerns as to violations of the liberty interests and 
medical privacy rights of vulnerable elders. when aPS 
is unable to gain access to a person, perhaps because 
the person does not want to cooperate for fear of being 
placed in an institution or having a guardian appointed, 
aPS may utilize an ex parte process that culminates in an 
order granting access to the vulnerable elder’s residence. 
the purpose of this visit is ostensibly limited to assuring 
that the person is not in danger. it is improper for aPS to 
use evidence obtained as part of this ex parte process in a 
guardianship case. 

In re Eugenia M.101 involved a 95-year-old woman 
whose landlord contacted aPS and reported inter alia that 
her cooperative apartment was in need of repairs. a psy-
chiatrist for aPS met with Ms. M in March 2007. in early 
2008, the city of New York Department of Social Services, 
the parent agency of aPS, initiated an article 81 guardian-
ship proceeding and a hearing was scheduled for February 
8, 2008. Ms. M thought the hearing was scheduled for Feb-
ruary 6, in part because the return date was “faint” on the 
order to show cause, and traveled to the courtroom alone 
by public transportation, despite the winter cold.

the hearing was adjourned, and after several months, 
the petitioner requested that the matter be further 
adjourned as Ms. M refused to allow the aPS caseworker 
into her home. the additional adjournment would allow 
aPS to obtain an “order to Gain access” to Ms. M’s 
apartment, which in turn would allow the aPS psy-
chiatrist to evaluate Ms. M. the court denied the request 
because the order to Gain access is intended to be used 
only to assess a person’s need for protective services, 
which aPS had already done. it is also appropriate only if 
there is no other opportunity to observe and evaluate the 
person. Here, Ms. M left her apartment on a daily basis to 
shop, which would afford aPS a sufficient opportunity to 
interact with her.

Ms. M’s court-appointed attorney argued that aPS was 
using the adjournment and possible order to Gain access 
as a pretext to gather additional evidence to support its 
guardianship petition because the nine-month delay had 
rendered aPS’s evidence stale. after the court denied the 
motion for an adjournment, the petitioner commenced its 
case with one witness, the aPS psychiatrist, who testified 
based on the single meeting with Ms. M. the psychiatrist 
testified that Ms. M’s apartment needed some repairs, 
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although guardianship should be only a last resort after 
sufficient efforts have been made to provide necessary 
services to the person. the purpose of the guardianship 
would ostensibly be to prevent harm to the vulnerable 
person and assure that he or she receives and continues to 
receive sufficient services. assuming that alternatives to 
a guardianship have been fully explored, but to no avail, 
these arguments would support the view that the aPS psy-
chiatrist is not subject to the physician-patient privilege.

Yet there remains something quite troubling about this 
relationship and the medical professional’s use of infor-
mation obtained during the course of the aPS investiga-
tion. Under article 81, medical evidence is not necessary, 
and non-privileged evidence that is relevant and material 
to a person’s functional capacity and the standard for 
appointing a guardian is sufficient and favored by the 
statute. the rationale for using a psychiatrist to obtain 
information for aPS is therefore weaker, and at least 
requires that diagnostic and other medical information 
obtained by the psychiatrist be excluded. a better alter-
native would be to rely on testimony from the aPS case-
worker regarding the aiP’s functional capacity.

Recommendations to Prevent, Manage,  
and Resolve violations of Medical Privacy  
in Article 81 Guardianships
although article 81 is a “functional capacity” statute, 
it falls short of the emerging support model envisioned 
by article 12 of the UN convention that recognizes a 
person’s full legal capacity regardless of disability. the 
support model would replace the guardianship incapac-
ity framework with a “co” or “facilitated” structure for 
supportive decision making. article 81 includes many 
provisions that respect a person’s autonomy and protect 
due process, privacy, and liberty interests that are at 
stake for individuals who are alleged to need a guardian. 
However, the permissive use of medical information per-
petuates the medical model of guardianship and creates 
the risk that medical privacy rights are routinely violated. 
consequently, it may also impede a full exploration of 
functional capacity and alternatives to guardianship.

the following recommendations are intended to 
improve article 81 through a combination of proposed 
amendments and suggested “best practices.” the ulti-
mate goal of these recommendations is to move article 
81 closer toward a completely functional framework that 
utilizes a support model, which ultimately will replace 
the notion of incapacity and guardianship with the model 
of “partnered” or “facilitated” decision making required 
under article 12 of the UN convention.
1. Prior to filing an order to Show cause and Petition, 

attorneys for petitioners should conduct a complete 
investigation in order to fully assess the person’s 
functional capacity and determine whether alterna-
tives to a guardianship are available and sufficient. 
they should thoroughly assess the need for a guard-

patient evidentiary privilege or, alternatively, does the 
psychiatrist owe a duty of confidentiality to the person?

Generally, the existence of a privilege favors the 
“exclusion of the evidence.”103 “[t]he decision as to what 
values to recognize through the law of privileges is a dif-
ficult one.”104 conventional wisdom holds that due to 
the narrow scope of the physician-patient privilege, the 
aPS psychiatrist is an “examining” physician to whom 
the privilege does not apply. However, a closer examina-
tion of the aPS mandate suggests that the role of the aPS 
psychiatrist may be within the scope of the evidentiary 
privilege that attaches to treating physicians. consider 
the following characterization of the aPS role: 

the commissioner is likewise charged with arranging 
for medical and psychiatric services to evaluate and 
whenever possible to safeguard and improve the cir-
cumstances of adults with serious impairments.105

the psychiatrist “visiting” Ms. M on behalf of aPS 
was charged with carrying out the aPS mandate to 
evaluate, safeguard, and improve Ms. M’s circumstances. 
a treating physician is defined as one who provides 
diagnosis or medical treatment pursuant to an explicit 
or implicit agreement.106 although the aPS psychiatrist 
is not providing services under a standing order from a 
physician, pursuant to the agency’s statutory mandate, 
the psychiatrist is both diagnosing and attempting to 
remediate the person’s medical condition. although aPS 
is required to conduct an investigation upon receiving a 
report of a vulnerable person at risk, in the guardianship 
context, the psychiatrist often, if not always, seeks to 
obtain consent to meet with the person. 

it is therefore arguable that the aPS psychiatrist 
should honor the person’s expectations of privacy and 
also be subject to the physician-patient privilege, at least 
to the extent that the psychiatrist is involved in diag-
nosis and any kind of therapeutic relationship. Unlike 
a personal injury case, in the context of a guardianship 
proceeding, the person alleged to be incapacitated is not 
placing her own medical condition at issue. the case is 
brought “against” the person, and the petitioning party 
in New York has the burden of proving that the guard-
ianship is necessary and the person either consents or 
is incapacitated as defined by the statute. a distinction 
between the aPS psychiatrist’s interaction with a poten-
tial aiP and a more conventional relationship between a 
psychotherapist and patient is that, typically, a conven-
tional patient consults the psychotherapist for diagnosis 
and treatment, whereas aPS initiates contact with an aiP 
pursuant to a statutory mandate.107

the privilege that attaches to communications between 
patient and physician or psychiatrist is subject to a number 
of exceptions, including when it occurs for reasons other 
than treatment.108 the intended protective function of aPS 
may require that a petition for guardianship be filed if the 
person is having difficulty providing for his or her needs, 
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ed or privileged information to be in a separate 
document, perhaps as a “medical information 
rider” to the petition, or an addendum to the 
court evaluator report, so that it may easily be 
separated and sealed from the publicly available 
case documents.

 •  exclude medical information and evidence from 
the hearing, unless there is insufficient evidence 
related to the person’s functional capacity, or the 
medical information is necessary and appropriate 
in order to make the required findings and deci-
sions, assure that the person’s medical diagnosis 
and medication regimen is accurate and thera-
peutic, or for any other reason that would be 
helpful to the court or to the person. the goal  
is to more sharply focus the hearing on the  
person’s functional capacity, potential alterna-
tives to a guardianship, and the least restrictive 
alternative.

 •  Disseminate rules for court evaluators regard-
ing the use of medical information. these rules 
would emphasize that the assessment is a func-
tional one and not a medical diagnosis. the rules 
would also require a court order for the court 
evaluator to obtain medical information and 
disclose it to other parties. in addition, the court 
evaluator would be permitted to include medical 
diagnoses, medications, treatment, and other pro-
tected information only in a separate addendum 
to the court evaluator report, unless otherwise 
ordered by the court or the court record  
is sealed. 

4. a party seeking to introduce medical evidence that 
may infringe on a person’s medical privacy rights 
should be required to make a proffer of necessity. 
the court may either rule on the proffer as part of 
a pre-hearing written motion or hear oral argument 
on the issue prior to the hearing or on the  
hearing date. 

5. require aPS to focus more on functional capacity 
in its guardianship assessment and petition process, 
rather than basing its assessment, petition, and testi-
mony too much on medical diagnosis. 

 •  clarify the role of physicians, psychiatrists, psy-
chologists, and social workers employed by aPS 
who provide services to a person, and when 
they are acting in their professional capacity as 
an aPS service provider, subject them to their 
profession’s evidentiary privileges. Prior to a 
decision by the Department of Social Services or 
other “parent” agency of aPS to file a petition 
for guardianship, these professionals should fol-
low a protocol to obtain informed consent, which 
specifically states the purpose of the meeting 
(i.e., is it a therapeutic relationship that gives 
rise to an evidentiary privilege or is the purpose 

ian and determine to the greatest extent possible if 
the person has the capacity to make decisions. this 
assessment should focus on the statutory standard, 
explore potential alternatives to a guardianship, 
highlight the person’s functional abilities rather than 
medical diagnoses, and use the statutory powers as a 
checklist.109

2. when drafting the petition, the attorney for the 
petitioner should include as much of the statutorily 
required information as possible. Under § 81.08(a), 
the petition is supposed to include specific informa-
tion, including the following most relevant to these 
recommendations:

 •  Describe the person’s functional capacity based on 
his or her ability to manage activities of daily living. 

 •  include specific information about events, actions, 
or occurrences that create a risk of harm, and indi-
cate that the person does not appreciate or under-
stand the limitations that interfere with his or her 
ability to provide for personal needs or property 
management.110

 •  explicitly connect the person’s needs and func-
tional capacities to the powers sought.111

 •  identify and describe resources that may be avail-
able as alternatives to the guardianship.112 if 
none exist, describe specific actions taken by the 
petitioner that would constitute due diligence in 
exploring these potential alternatives.

 •  include any other information that would help 
the court evaluator.113 this existing statutory 
requirement implicitly requires that the petition-
er view the petition from the perspective of the 
court evaluator, at least with respect to making 
sure that a guardianship is necessary and there 
are no sufficiently reliable alternatives available.

 •  Do not include medical information without a 
court order. Medical information is not required to 
be included with the petition. the statute’s empha-
sis on functional capacity and medical privacy 
protections suggest, and may require, that medical 
information not be included with the petition.

3. Suggested “best practices” for judges:
 •  Do not sign the order to Show cause if the peti-

tion does not include the required elements 
described above. 

 •  Prior to accepting a petition that includes pro-
tected or privileged medical information, require 
the petitioner’s attorney to submit an affirma-
tion explaining the need for medical information, 
explain why evidence of functional capacity is 
not available or sufficient, and formally request a 
court order to include medical information with 
the petition.

 •  as part of an order granting the request to use 
medical information (whether made by the peti-
tioner or the court evaluator), require the protect-
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to assess the person’s capacity to determine 
whether a guardianship is warranted?). if the 
purpose is assessing the need for a guardian, and 
the person does not fully understand the nature 
and consequences of the consent, the aPS profes-
sional must terminate the meeting and may not 
gather information that may be used “against” 
the person in a guardianship proceeding. the 
goal would be to encourage these professionals 
to work with the person to achieve the statutory 
goals of aPS, rather than gather evidence for a 
guardianship case from an unsuspecting person 
who is vulnerable and may not understand the 
nature and consequences of the aPS employee’s 
role. if the professional who may be subject to  
an evidentiary privilege is assessing the need  
for a guardian (i.e., acting as a “guardianship 
specialist” rather than a medical, psychological, 
or social work professional), the person should 
be permitted to testify only in that capacity,  
rather than as a professional who can diagnose 
and opine as to appropriate treatment of the  
person. 

 •  when an aPS investigation involves an aPS-
employed psychiatrist or other professional 
who may potentially infringe on the person’s 
medical privacy or be subject to evidentiary 
privileges, the professional must obtain mean-
ingful informed consent from the person. if the 
professional does not believe that the person has 
the capacity to understand the potential conse-
quences of providing information to the profes-
sional, no further discussion should be allowed. 
if the psychiatrist or health care professional is 
truly acting as a “guardianship specialist” for 
aPS rather than in his or her capacity as a medi-
cal professional, that person should be precluded 
from testifying at the hearing as a medical expert 
or about medical information. a better alterna-
tive would be to have aPS fully explore services 
that may avoid the need for a guardianship. if a 
guardianship petition is filed as a last resort, aPS 
should have a caseworker, not a psychiatrist,  
testify about the aiP’s functional capacity. 

6. amend the last clause of § 81.07(b)(3), by replacing 
“the court shall not require that supporting papers 
contain medical information” with “the petition, 
and any supporting papers, shall not include  
medical information without a court order.”

7. amend article 81 terminology generally to more 
precisely reflect a focus on a person’s legal capac-
ity, rather than her incapacity or deficiency.114 
throughout the statute, replace the term “alleged 
incapacitated person” with “person alleged to need 
a guardian” and replace the term “incapacitated 
person” with “person with a guardian.”

Conclusion
article 81 should continue moving toward becoming a 
fully functional capacity statute that emphasizes func-
tional capacity, requires that alternatives to a guardian-
ship be fully explored prior to appointing a guardian, 
and raises the threshold for including medical informa-
tion with the petition and at the hearing. if a court deter-
mines that medical evidence is necessary, there should 
be uniform procedures to ensure that a person’s medical 
privacy rights are protected. Ultimately, both the medical 
and functional models of guardianship based on a per-
son’s incapacity should be replaced by a support model 
that recognizes the full legal capacity of the person, and 
identifies areas in which assistance is needed, without a 
finding of incapacity.  n

1. Under article 81 of the MHL, the person is initially referred to as an 
“alleged incapacitated Person” (aiP) and if a guardian is appointed, an 
“incapacitated Person” (iP). if the person consents to the guardianship,  
the court order will generally refer to the person as a “person in need  
of a guardian” (PiNG).

2. MHL § 81.02(a)(2).

3. See, e.g., In re Ardelia R., 28 a.D.3d 485 (2d Dep’t 2006) (testimony estab-
lished that frail 82-year-old woman did not understand or appreciate the 
consequences of her limitations where aPS found her at her home without 
running water, food, electricity, or heat, she was diagnosed with dementia, 
hypertension, and coronary artery disease, could not cook, wandered from 
home, did not know her income, where she banked, and despite substantial 
savings, was behind on her utility bills).

4. the statute states that “‘[f]unctional level’ means the ability to provide 
for personal needs and/or the ability with respect to property management.” 
MHL § 81.03(b).

5.  the facts have been altered in these composite cases to protect privacy, 
although all of the facts and documents in these and virtually all article 81 
cases are matters of public record, available for anybody to see, unless the 
case file is sealed under MHL § 81.14.

6. although article 81 can be used to appoint a guardian for any person 
who is found to need a guardian, regardless of his or her particular func-
tional capacity or medical condition, article 17-a of the N.Y. Surrogate’s 
court Procedure act (ScPa) is an alternative guardianship statute that 
follows a medical model and is limited to people with developmental 
disabilities, autism, traumatic brain injuries, and other enumerated condi-
tions. ScPa 1750-a. article 17-a was initially enacted in 1969 primarily for 
parents of children with developmental disabilities who were reaching the 
age of majority, and has not been amended in any significant way. article 
17-a lacks most, if not all, of the due process protections of article 81, as 
well as its flexibility, powers, and nuances. courts have borrowed from the 
framework of article 81 to fashion remedies that would pass constitutional 
muster or that are otherwise permitted under article 81. See, e.g., In re Mark 
C.H., 28 Misc. 3d 765 (Sur. ct., N.Y. co. 2010) (in a case involving guardian-
ship for person whose medical diagnosis was belied by his functional capa-
bilities, court discussed history of article 17-a within constitutional and 
international human rights framework, and imposed monitoring require-
ments to assure that the person’s needs were being met by a guardian and 
by a substantial trust established for his benefit); In re Yvette A., 27 Misc.  
3d 945 (Sur. ct., N.Y. co. 2010) (court held that under article 17-a terms 
and restrictions in best interests of person can be imposed on guardian  
and imposed initial and annual reporting requirements on guardian of the 
person). although the focus of  this article is on article 81, my analysis 
applies with equal force to article 17-a.

7. Naomi karp & erica F. wood, Guardianship Monitoring: A National Survey 
of Court Practices, 37 Stetson L. rev. 143, 150 (2007) (noting that guardianship 
population will grow and be more diversified, and that approximately 7–8 
million individuals have intellectual disabilities, affecting 10% of families).

8. See, e.g., Naomi karp & erica wood, Guarding the Guardians: Promising 
Practices for Court Monitoring (aarP 2007); Pamela B. teaster et al., Wards of 



48  |  January 2013  |  NYSBA Journal

15. See, e.g., In re Grinker, 77 N.Y.2d 703 (1991) (holding that predecessor stat-
utes to article 81 lacked protection for fundamental liberty interests protected 
under the U.S. constitution); In re Fisher, 147 Misc. 2d 329 (Sup. ct., N.Y. co. 
1989) (describing constitutional infirmities of conservator and committee 
statutes that preceded article 81); In re Doe, 181 Misc. 2d 787 (Sup. ct., Nas-
sau co. 1999).

16. 46 iLM 443 (2007), at http://www.un.org/esa/socdev/enable/rights/
convtexte.htm (last visited apr. 9, 2012). among the key provisions in the 
UN convention are article 12, “equal recognition before the law,” article 19, 
“Living independently and being included in the community,” and article 22, 
“respect for privacy.”

17. In re A.G., 6 Misc. 3d 447 (Sup. ct., Broome co. 2004).

18. MHL § 81.01.

19. See MHL § 81.22(a)(9).

20. See MHL § 81.22(a)(8); see also N.Y. Pub. Health Law art. 29-cc (authoriz-
ing guardian to make health care decisions as surrogate with power to make 
decisions to refuse or withdraw life-sustaining treatment).

21. MHL § 81.22(a)(2).

22. See MHL § 81.21 (authorizing a wide array of property management 
powers, including the power to make transfers, gifts, and establish trusts). See 
also Helen Hayes Hosp. v. DeBuono (In re Shah), 95 N.Y.2d 148 (2000) (article 81 
guardian has power to engage in Medicaid planning, including transfers of 
assets to herself).

23. MHL § 81.22(a)(9).

24. Olmstead v. Zimring, 527 U.S. 581 (1999).

25. Id. at 599.

26. 28 c.F.r. § 35.130(d).

27. UN convention, at http://www.un.org/esa/socdev/enable/rights/
convtexte.htm (last visited apr. 9, 2012). the U.S. Department of Justice is 
actively seeking to enforce the requirements of Olmstead. See http://www.
ada.gov/olmstead/index.htm (last visited apr. 2, 2012). See also Disability 
Advocates, Inc. v. N.Y. Coalition for Quality Assisted Living, Inc., 675 F.3d 149, 
154 (2d cir. 2012) (holding that plaintiff lacked standing to bring action under 
the “integration mandate” of the aDa to challenge failure of New York State 
officials to place residents of adult homes who had serious mental illnesses  
in the community).

28. UN convention.

29. Under article 12 of the UN convention, the person retains capacity as a 
legal matter and the support structure is designed, as is article 81, to promote 
decisions by the person. any “co” or “facilitated” decision would be based on 
the person’s preferences, wishes, and values. article 81 comes close to article 
12 in its functional approach, mandate to explore alternatives to a guardian-
ship, and requirement that the guardian make decisions based on a subjec-
tive understanding of the person’s wishes, and only utilize a best interests 
approach if the person’s wishes are not known or ascertainable.

30. See, e.g., robert P. roca, Determining Decisional Capacity: A Medical Perspec-
tive, 62 Fordham L. rev. 1177 (1994) (explaining the critical role a psychiatrist 
can play in identifying the existence of a medical condition that may be 
causing cognitive impairment and recognizing when interventions such as 
adjusting medication may alleviate problems, for example when depression 
is an underlying cause). the assessment of incapacity by judges, lawyers, and 
health care professionals may be unreliable due to pretext and “sanism.” See 
Michael L. Perlin, “Half-Wracked Prejudice Leaped Forth”: Sanism, Pretextuality, 
and Why and How Mental Disability Law Developed as It Did, 10 J. contemp. 
Legal issues 3 (1999).

31. Deirdre M. Smith, The Disordered and Discredited Plaintiff: Psychiatric Evi-
dence in Civil Litigation, 31 cardozo L. rev. 749, 753 (2010).

32. Id.

33. MHL § 81.02(a).

34. MHL § 81.02(a)(2); see, e.g., In re May Far C., 61 a.D.3d 680 (2d Dep’t 2009) 
(appointment of guardian reversed where person made sufficient arrangements 
for meeting her needs, including executing a power of attorney).

35. Liability under tort law for invasion of privacy is another layer of poten-
tial protection, but beyond the scope of this article. these “privacy torts” 
include intrusion upon another’s seclusion and public disclosure of private 
facts. a physician or other health care professional in a confidential relation-

the State: A National Study of Public Guardianship, 37 Stetson L. rev. 193 (2007) 
Sally Balch Hurme & erica wood, Guardian Accountability Then and Now:  
Tracing Tenets for an Active Court Role, 31 Stetson L. rev. 867 (2002).

9. a guardian appointed under article 81 must complete and file an initial 
90-day report and subsequent annual reports, which are reviewed by a court 
examiner and approved by a judge. MHL §§ 81.30, 81.31. if the guardian is a 
family member or “ lay” guardian, it is likely that an attorney will be required 
to assist with reporting, or the court examiner will have to provide assis-
tance or at least review corrected reports. if the guardian is a “professional” 
appointed from the Part 36 fiduciary list of appointees, that person may not be 
available for another case that may involve greater need. Finally, when a guard-
ian is appointed, payment for the petitioner’s attorney, the court evaluator, the 
attorney for the person under the guardianship (if any), and the court examiner 
must be made from the assets of the person.

10. there have been three major guardianship “summits” in the United States, 
each resulting in findings and recommendations. the 1988 and 2001 wingspan 
conferences gathered together a multi-disciplinary group of experts and pro-
duced comprehensive recommendations. See comm’ns on the Mentally Dis-
abled & Legal Problems of the elderly, am. Bar ass’n, Guardianship: An Agenda 
for Reform, 13 Mental & Physical Disability L. rep. 274 (1989) (summarizing 
substance and recommendations of wingspread conference); a. Frank Johns 
& charles P. Sabatino, Wingspan – The Second National Guardianship Conference, 
31 Stetson L. rev. 573 (2002); Marshall B. kapp, Reforming Guardianship Reform: 
Reflections On Disagreements, Deficits, and Responsibilities, 31 Stetson L. rev. 1047 
(2002) (noting the presence of widespread disagreement among wingspan par-
ticipants, mostly revolving around the tension between adversarial and thera-
peutic approaches). the National Guardianship Network organized the “third 
National Guardianship Summit: Standards of excellence” at the University of 
Utah S.J. Quinney college of Law in Salt Lake city on october 12–15, 2011. the 
conference focused on “post-appointment guardian performance and decision-
making.” See Guardianship Summit http://www.guardianshipsummit.org.

11. the functional model represents an improvement over the traditional 
medical model, which relied primarily on medical diagnosis as the basis for 
appointing a guardian. although it has many positive aspects, to the extent that 
a functional model of guardianship requires a finding of incapacity, promotes 
the role of courts, and focuses on limitations and deficits, it falls short of the 
nondiscriminatory aspirations of the support model of the United Nations 
convention and optional Protocol on the rights of Persons with Disabilities.  
46 iLM 443 (2007), at http://www.un.org/esa/socdev/enable/rights/conv-
texte.htm (last visited apr. 9, 2012) (UN convention). the UN convention was 
signed by President Barack obama on July 24, 2009, 74 Fed. reg. 37923 (July 
24, 2009), but has not yet been ratified by the U.S. Senate. Nevertheless, the UN 
convention and other international treaties and documents are relevant when 
analyzing potential human rights violations that may arise in guardianship 
cases. For a fuller discussion of the international framework within the context 
of an ScPa article 17-a case, see In re Mark C.H., 28 Misc. 3d 765, 783–88 (Sur. 
ct., N.Y. co. 2010).

12. See, e.g., a.B.a. comm’n on Law and aging, Guardianship Law & Practice,  
at http://www.americanbar.org/groups/law_aging/resources/guardianship 
_law_practice.html (last visited apr. 9, 2012).

13. alternatives to guardianships include various supports such as home 
health aides, visiting nurses, adult day care, and senior centers and advance 
directives such as a power of attorney for property decisions, a health care 
proxy or living will for health care decisions. MHL § 81.03(e). 

14. Guardianship courts play an important and largely constructive role in 
assuring that vulnerable individuals brought before them, and their constitu-
tional rights, are protected. occasionally, the protective function of the court 
comes at the expense of the person’s rights of self-determination and auton-
omy. a guardianship can be expensive and utilizes scarce judicial resources. 
Guardianships also provide a source of compensation for court-appointed 
guardians and court examiners, and fees are generally paid from the assets 
of the person for whom a guardian has been appointed. compensation and 
appointments are governed by “Part 36 rules,” N.Y. comp. codes r. & regs. 
tit. 22, pt. 36, which became effective on June 1, 2003 and were enacted in 
response to two reports issued by the office of court administration in 2001 
that verified the need for reform (the inspector General’s report on Fiduciary 
appointments in New York and the report of the commission on Fiduciary, 
referred to as the “Birnbaum commission”). another report that described the 
impact of the new appointment regime under Part 36, Development of a New 
Fiduciary appointment System, was issued on February 9, 2004 by the office 
of court administration, Guardian and Fiduciary Services. the text of the rules 
and reports are at http://www.nycourts.gov/ip/gfs (last visited apr. 10, 2012).
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of Health & Human Services office of civil rights Privacy Brief, Summary of 
the HIPAA Privacy Rule, at www.hhs.gov/ocr/privacy/hipaa/understanding/ 
summary.pdf). Note that other federal statutes govern matters related to 
medical privacy, including the Privacy act, 5 U.S.c. § 552a (federal agencies); 
see FAA v. Cooper, 132 S. ct. 1441 (2012) (holding that definition of “actual 
damages” under the act is limited to pecuniary damages), and the americans 
with Disabilities act; see 42 U.S.c. § 12101 (no federal employees).

48. See, e.g., In re Mougiannis, 25 a.D.3d 230 (2d Dep’t 2005) (court held that 
court appointed guardian was a qualified person under HiPaa, but that health 
care agent was authorized only to obtain records related to duties as agent).

49. 45 c.F.r. §§ 164.508, 164.512(e).

50.  In re Miguel M., 17 N.Y.3d 37 (2011). Protections similar to HiPaa that 
apply to facilities operated by the office of Mental Health and the office of 
People with Developmental Disabilities can be found at MHL § 33.13.

51. In re Dolan (Lisa O.), 33 Misc. 3d 870 (Sup. ct., Nassau co. 2011).

52. See, e.g., cPLr 4507, 4508.

53. Dillenbeck v. Hess, 73 N.Y.2d 278.

54. People v. Sinski, 88 N.Y.2d 487 (1996) (in criminal prosecution against per-
son involving prescription drugs, court discussed purposes and exceptions to 
physician-patient privilege and held that it excluded information from doctors 
who provided the prescriptions to the defendant).

55. Sinski, 88 N.Y.2d at 491 (citing alexander, Practice commentaries,  
Mckinney’s cons Laws of NY, Book 7B, cPLr c4504:1, at 628 (1992)). 

56. Heller v. Peekskill Cmty. Hosp., 198 a.D.2d 265 (2d Dep’t 1993).

57. Dillenbeck, 73 N.Y.2d at 284.

58. MHL § 81.09(d).

59. Heller, 198 a.D.2d 265.

60. See Sinski, 88 N.Y.2d 487.

61. Dillenbeck, 73 N.Y.2d at 280–81 (plaintiff in personal injury case sought 
medical records of defendant from hospitalization on day of car accident to 
determine blood alcohol level, but court held protected by physician-patient 
privilege).



50  |  January 2013  |  NYSBA Journal

to serve as representative payee for persons receiving SSi who are unable to 
manage their own finances).

100.  adult protective services are available to all adults who meet the fol-
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exploitation. the person must be at risk and need protection from actual or 
potential harm. No other person or agency must be able or willing to pro-
vide the needed assistance. SSL § 473(1); 18 N.Y.c.r.r. § 457.1(c)(1), (2), (3); 
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To the Forum:
i recently received a $10,000 retainer 
to represent a client (Daniel Devel-
oper) in a real property development 
project. i anticipate the project will 
take about a year to 18 months to com-
plete. i will be billing on an hourly 
basis every two months. it has been 
my practice to put these retainers in 
my escrow account but in discussing 
the matter with a couple of fellow 
attorneys, one expressed the opinion 
that these retainers should not be put 
into the escrow account and instead 
should be deposited into our firm’s 
operating account. the other attorney 
said that the retainer payment belongs 
to the client and must be put into an 
escrow account. which is it?

in addition, could i enter into a 
“flat fee” or “minimum fee” payment 
arrangement with Daniel Developer?

with regard to fee amounts, it has 
been my firm’s practice to increase 
billing rates at the beginning of each 
calendar year. am i required to inform 
Daniel Developer once our new bill-
ing rates take effect? 

Last, if for some reason i do not use 
up the retainer given to me by Daniel 
Developer, am i required to refund the 
remaining amount to him?

Sincerely,
andrew advocate

Dear Andrew Advocate:
as set forth below, the New York 
rules of Professional conduct require 
that all financial transactions with cli-
ents be handled carefully by lawyers 
and law firms who must keep contem-
poraneous records. Moreover, be it for 
fees or other funds received from or 
on behalf of clients, lawyers and law 
firms must communicate what ser-
vices they will provide, or have pro-
vided, to the client, as well as funds 
received from or disbursed on behalf 
of clients. Having said that, as long as 
the lawyer or law firm advises the cli-
ent that the retainer payment will be 
treated as if it were earned at the time 
of the payment and that any unearned 
portion will be refunded to the client, 

New York allows the fees to be depos-
ited into an operating account. 

By far, the proper handling of cli-
ent funds is one of the most sensitive 
ethical issues that attorneys face every 
day. attorneys are reminded time and 
time again – from the moment they 
are admitted to practice – that there 
are strict procedures in place govern-
ing how an attorney handles money 
received from a client and, in particu-
lar, retainer fees meant to pay for legal 
services. although attorneys should 
be intimately familiar with each and 
every part of the rules of Profes-
sional conduct, special attention must 
be given to rule 1.15, which deals 
with, among other things, preserving 
identity of funds and property of oth-
ers, fiduciary responsibility, and the 
prohibition against comingling and 
misappropriation of client funds or 
property. to use the words of Pro-
fessor roy Simon, “rule 1.15 is the 
longest and most strictly enforced 
rule in New York’s rules of Profes-
sional conduct.” See Simon’s New 
York rules of Professional conduct 
annotated 598 (2012). 

rule 1.15(a) prohibits comingling 
and misappropriation of client funds 
or property and states that “[a] lawyer 
in possession of any funds or other 
property belonging to another person, 
where such possession is incident to 
his or her practice of law, is a fidu-
ciary, and must not misappropriate 
such funds or property or commingle 
such funds or property with his or 
her own.” the lawyer must maintain 
separate accounts for funds that are 
the client’s property. See rule 1.15(b). 
Generally speaking, retainers paid 
to an attorney are not considered a 
client’s property, which means that 
retainers should not be deposited into 
an escrow account. as stated by one 
commentator, to the contrary New 
York “requires a lawyer to deposit 
advance retainer fees in the lawyer’s 
own account (or the law firm’s oper-
ating account) unless the lawyer and 
client have agreed that the lawyer 
may deposit them in the lawyer’s or 

law firm’s trust account.” See Simon 
at 600 (emphasis added); see also N.Y. 
St. Bar ass’n op. 816 (2007). opinion 
816 is instructive since the commit-
tee on Professional ethics found that  
“[i]f the parties agree to treat advance 
payment of fees as the lawyer’s own, 
the lawyer may not deposit the fee 
advances in a client trust account, as 
this would constitute impermissible 
commingling.” Id. 

accordingly, the payment you 
received from Daniel Developer 
for his upcoming real estate project 
appears to be an advance retainer, 
and therefore belongs to you and 
no longer to him. the attorney you 
spoke with who said that the retain-
er should be placed in your firm’s 
operating account is correct, and you 
should no longer be depositing retain-
er payments into your firm’s escrow 
account. once the retainer is depos-
ited in the operating account, the 
funds are outside the control of the 
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not stress enough the need for attor-
neys to implement and maintain strict 
financial controls and consistently 
maintaining those controls through 
regular supervision of the firm’s staff, 
especially in matters involving the 
financial affairs of both the law firm 
and the clients it represents.

Your remaining questions provide 
us with an opportunity to discuss 
rule 1.5, which governs fees and divi-
sion of fees. rule 1.5(a) states:

(a) a lawyer shall not make an 
agreement for, charge, or col-
lect an excessive or illegal fee or 
expense. a fee is excessive when, 
after a review of the facts, a rea-
sonable lawyer would be left with 
a definite and firm conviction that 
the fee is excessive. the factors 
to be considered in determining 
whether a fee is excessive may 
include the following:
(1) the time and labor required, 
the novelty and difficulty of the 
questions involved, and the skill 
requisite to perform the legal ser-
vice properly;
(2) the likelihood, if apparent or 
made known to the client, that 
the acceptance of the particular 
employment will preclude other 
employment by the lawyer;
(3) the fee customarily charged 
in the locality for similar legal 
services;
(4) the amount involved and the 
results obtained;
(5) the time limitations imposed 
by the client or by circumstances;
(6) the nature and length of the 
professional relationship with the 
client;
(7) the experience, reputation and 
ability of the lawyer or lawyers 
performing the services; and
(8) whether the fee is fixed or 
contingent.

Furthermore, rule 1.5(d)(4) provides:

(d) a lawyer shall not enter into an 
arrangement for, charge or collect:
(4) a nonrefundable retainer fee; 
provided that a lawyer may enter 
into a retainer agreement with 
a client containing a reasonable 

the benefit of the third account is 
that funds are put in that account and 
withdrawn only as earned. Further-
more, the client has no control over 
these funds (as opposed to an escrow 
account), so if the attorney and client 
“split up” and the disenchanted cli-
ent tells the attorney that the attorney 
cannot pay himself or herself, the 
attorney would be permitted to retain 
such funds as payment for services 
rendered. retainers deposited in an 
escrow account are, arguably, client 
funds. they are “off limits” to the 
lawyer once the client says no you 
cannot pay yourself from the retainer, 
thus sacrificing the whole idea of hav-
ing a retainer. if the retainer funds are 
deposited in the third type of account, 
the funds remain the attorney’s and, 
pursuant to the well-drafted retainer 
agreement, the attorney may pay him-
self or herself. and, as opposed to 
putting retainer funds in a general 
operating account and perhaps hav-
ing them dissipated, the balance of 
funds will be there to return to the 
client.

Your question mentioned escrow 
accounts, so it is important to point 
out the recent decision by the court 
of appeals in In re Galasso, 19 N.Y.3d 
688 (2012). there various disciplinary 
charges were upheld against a law-
yer who failed to detect the looting 
of his firm’s escrow account by the 
firm’s bookkeeper – who also hap-
pened to be his brother. the court 
faulted the attorney for breaching 
his fiduciary duty to pay or deliver 
escrow funds, failing to supervise a 
non-lawyer employee, being unjustly 
enriched by the use of clients’ funds 
for his personal benefit and failing to 
provide appropriate accounting to his 
firm’s clients. “[a]lthough [the attor-
ney] himself did not steal the money 
and his conduct was not venal, his 
acts in setting in place the firm’s pro-
cedures, as well as his ensuing omis-
sions, permitted his [brother] to do 
so”; and “[he] ceded an unacceptable 
level of control over the firm accounts 
to his brother, thereby creating the 
opportunity for the misuse of client 
funds.” Id. in light of Galasso, we can-

client and its creditors and are under 
the control of the lawyer. the obliga-
tion to return an unearned part of a 
retainer is a separate matter (which 
we will address below). in essence, 
there is a debtor/creditor relationship 
between lawyer and client. But, as 
they say, “the devil is always in the 
details” so that isn’t necessarily the 
end of our answer. 

Perhaps this engenders some con-
troversy, but it has been suggested 
that lawyers should open a third 
account dedicated to retainers. while 
it is important that we emphasize 
again and again that a third account 
is not required and that it is perfectly 
acceptable to deposit retainers in the 
operating account, a third “retain-
ers only” account may have certain 
advantages that outweigh any addi-
tional bookkeeping burdens it may 
create. there are always bookkeeping 
issues when funds are deposited into 
an escrow account or an operating 
account. More often than not when 
an attorney deposits retainers into 
an escrow account (which should not 
be done), the attorney may lose track 
of which are the retainer funds and 
which are client escrow funds and 
before you know it the attorney is dip-
ping into his or her account because 
the attorney believes these really are 
the retainer funds when in fact they 
are not. this sort of comingling would 
also constitute the misappropriation 
of client funds. the problem of putting 
retainer funds into the general operat-
ing account is, again, a bookkeeping 
issue. Funds in an operating account 
usually get spent – particularly by 
the small firm or single-practitioner 
firm. these funds get used for taxes, 
payroll, whatever. Granted attorneys 
should have the discipline not to do 
that but, they often lose track of which 
are the retainer funds and which are 
not. as seen in the example, if in fact 
the attorney is “fired” after a couple 
of weeks, he or she has to return the 
unused retainer. if the retainer funds 
have been spent out of the operating 
account, the attorney may not have 
the money to return unused retainer 
fees to the client. 
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of understanding between the lawyer 
and client as to what fees and expenses 
will be incurred in connection with a 
given representation. if Daniel Devel-
oper happened to be a longtime client 
of your firm, then there should be a 
regular understanding between him 
and your firm as to the scope of the 
representation and the basis or rate of 
the fee and expenses for which he will 
ultimately be responsible. if, however, 
Daniel Developer is a new client, you 
must almost immediately establish a 
written understanding as to fees and 
expenses, which may be done by way 
of the required letter of engagement 
prescribed in 22 N.Y.c.r.r. part 1215.

in any case, when firms have a 
practice of annually increasing rates 
during the course of a representation, 
the firm should give advance notice 
to the client in the retainer agreement 
or engagement letter sent to the client 
at the outset of the representation by 
using language such as the following:

we review our rates from time to 
time and may adjust them periodi-
cally, without notice to our client, 
based upon our determination of 
the value of each individual’s ser-
vices in the legal marketplace in 
which we serve our clients. 

this puts the client on notice of 
your firm’s practice and opens the 
door to a negotiation for a differ-
ent arrangement if the client objects 
to the practice. Since you anticipate 
that Daniel Developer’s project will 
take a year to 18 months to com-
plete, we believe that your firm’s 
practice of raising rates annually must 
be disclosed in the engagement letter 
or retainer agreement sent to Daniel 
Developer. 

Sincerely,
the Forum by
Vincent J. Syracuse, esq., 
Matthew r. Maron, esq., 
tannenbaum Helpern Syracuse & 
Hirschtritt LLP, and 
Peter V. coffey, esq., 
englert, coffey, McHugh & 
Fantauzzi, LLP

a lawyer shall communicate to a 
client the scope of the representa-
tion and the basis or rate of the fee 
and expenses for which the client 
will be responsible. this informa-
tion shall be communicated to the 
client before or within a reasonable 
time after commencement of the 
representation and shall be in writ-
ing where required by statute or 
court rule. this provision shall not 
apply when the lawyer will charge 
a regularly represented client on 
the same basis or rate and perform 
services that are of the same gen-
eral kind as previously rendered 
to and paid for by the client. any 
changes in the scope of the repre-
sentation or the basis or rate of the 
fee or expenses shall also be com-
municated to the client.

comment [2] to rule 1.5 provides: 

when the lawyer has regularly rep-
resented a client, they ordinarily 
will have evolved an understanding 
concerning the basis or rate of the 
fee and the expenses for which the 
client will be responsible. in a new 
client-lawyer relationship, how-
ever, an understanding as to fees 
and expenses must be promptly 
established. court rules regarding 
engagement letters require that 
such an understanding be memo-
rialized in writing in certain cases. 
See 22 N.Y.c.r.r. Part 1215. even 
where not required, it is desir-
able to furnish the client with at 
least a simple memorandum or 
copy of the lawyer’s customary fee 
arrangements that states the gen-
eral nature of the legal services to 
be provided, the basis, rate or total 
amount of the fee, and whether 
and to what extent the client will be 
responsible for any costs, expenses 
or disbursements in the course of 
the representation. a written state-
ment concerning the terms of the 
engagement reduces the possibility 
of misunderstanding.

as comment [2] suggests, the length 
of time of the relationship between 
the lawyer and client is a primary fac-
tor in determining the required level 

minimum fee clause if it defines in 
plain language and sets forth the 
circumstances under which such 
fee may be incurred and how it 
will be calculated . . .
we should first turn to your questions 

whether it is appropriate to enter into a 
“minimum fee” payment arrangement 
with Daniel Developer and whether 
you are required to return to him the 
unused portions of the fee received 
from him. rule 1.5(d)(4) incorporates, 
amongst other things, the finding by 
the court of appeals in In re Cooperman, 
83 N.Y.2d 465 (1994) which essentially 
put an end to nonrefundable fees in 
New York holding that they generally 
violate a lawyer’s obligation to return 
any unearned fee upon withdrawal. 
although nonrefundable retainers are 
not permitted, Cooperman allows law-
yers to charge a minimum fee “as long 
as the minimum fee is refunded if the 
work is not completed.” Id.

the $10,000 payment you have 
received from Daniel Developer for his 
real estate project would be reasonable 
depending on the scope of the project 
and how much time it will take you to 
complete the tasks necessary to fulfill 
the objectives of your representation. 
if it is reasonable to expect that the 
legal services required to achieve your 
client’s objectives would cost $10,000, 
then qualifying the $10,000 payment 
as a minimum fee would be reason-
able under these circumstances. the 
factors outlined above as per rule 1.5(a) 
are instructive in the determination of 
what would qualify as a reasonable 
fee. However, if for some reason Daniel 
Developer terminated your representa-
tion or you decided to withdraw from 
the representation before completing 
the project or triggering payment of the 
minimum fee, then you must refund 
whatever part of the minimum fee has 
not been earned, because nonrefund-
able retainer fees are prohibited. 

Your letter mentions that it is your 
firm’s practice to increase billing rates 
at the beginning of each calendar year 
(like many firms) and asks if you are 
required to inform Daniel Developer 
of any fee increases by your firm. 
rule 1.5(b) states: continueD on PaGe 56
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suspects Dr. Zappel may be planning 
a qui tam case alleging that our Savior 
is engaged in up-coding cases of the 
common swine-flu to a more deadly 
flesh-eating disease.

i believe that it would be in our Sav-
ior’s interest to know that Dr. Zappel 
may be embroiled in litigation and had 
a substance-abuse problem. i am also 
worried that the unsolicited informa-
tion in the email may conflict me out of 
defending the qui tam case. 

i checked the rules of Professional 
conduct under rule 1.18 which states 
that i cannot represent a client with inter-
ests materially adverse to those of a pro-
spective client in a substantially related 
matter if i received information from 
the prospective client that could be “sig-
nificantly harmful” to the prospective 
client. But, i also read that a person who 
gives adverse information without “any 
reasonable expectation that the lawyer is 
willing to discuss the possibility of form-
ing a client-lawyer relationship . . . is not 
a prospective client.” 

i believe that the information i 
learned about Dr. Zappel could be 
harmful to him, and that the cases are 
substantially related since they both 
concern alleged misdiagnoses. My 
question to the Forum: is Dr. Zappel a 
prospective client?

Sincerely,
Vera Decent

i arrived at my office early one morn-
ing last week and found an unso-
licited email on my server from Dr. 
adam Zappel. in the email, Dr. Zappel 
wrote that a friend gave him my email 
address, and that he needs my help. Dr. 
Zappel had sought my representation 
in a prospective medical malpractice 
case and included information incul-
pating himself in the misdiagnosis of 
a 14-year-old, tim trouble, who as it 
turned out had been regularly indulg-
ing in his parents’ liquor cabinet. what 
he thought was a simple case of alcohol 
poisoning, turned out to be an untreated 
burst appendix, which if not removed, 
could have resulted in tim’s death. Dr. 
Zappel wrote in his email to me that 
he had a drug problem at the time and 
had been regularly taking painkillers 
when he made the error. worse, Nurse 
Hailey Honest witnessed the event and 
has said she will testify against him 
if the suit arises. this occurred where 
Zappel is in current residence, St. James 
infirmary.

currently, i represent our Savior 
Hospital, where Dr. Zappel previously 
worked. our Savior’s administrator 

QuESTION FOR THE  
NEXT ATTORNEY

PROFESSIONALISM FORuM:
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and if that is not enough to deter you 
from using it when you appear before a 
judge, you cannot be dissuaded!

Potpourri
Some time ago a reader contributed 
another example of ambiguity he had 
noticed in the prescription for eyedrops 
his ophthalmologist had given him. the 
instructions for using it read, “three or 
four drops in each eye every day. You 
can’t use too much of the drops.” 

the reader’s dilemma: Does the word 
can’t mean “it’s impossible (to use) too 
much”? or does can’t mean “you should 
not use too much”? that ambiguity 
is inherent in the negative form of the 
modal verb can. although the affirmative 
form can means “able to” the negative 
form permits either of the two meanings 
above. (Perhaps this person ought to 
notify his ophthalmologist about it.)

another reader recalled ed asner’s 
appearance on Saturday Night Live some 
time ago. in one skit, asner portrayed 
an engineer in the process of retiring 
from his job as chief engineer at a nucle-
ar power plant. His parting instructions 
were, “You can’t add too much water 
to the generator.” the very next day, 
one of those engineers, who thought 
the direction meant it was impossible 
to add too much water to the gen-
erator, was liberally pouring water into 
the generator, when the other associate 
engineer passed by. He believed that 
the chief engineer’s word can’t in the 
direction “can’t add too much” meant 
“should not add too much.” 

So they stopped pouring and called 
the retired chief engineer for an expla-
nation. Furious at the intrusion on the 
first day of his retirement, the engineer 
shouted, “Stop pouring the water! it’ll 
rust hell out of the pipes!” 

Now, that’s clear! n

But and/or is useful as a shortcut 
only when there are just two alterna-
tives, one on each side of the diagonal 
slash. if the choice involves more than 
two terms, however, misunderstand-
ing is almost inevitable. 

one case illustrates the problem: 
the issue was whether the evidence 
proved that the plaintiff “had sus-
tained an unusual strain in his left side 
and back, (or) a hernia on his left side 
and (or) [emphasis added] a stretch-
ing and tearing of the ligaments in his 
back.” (Wichita Falls & S.R. Co. v. Lind-
ley, 143 S.w.2d 428, 432 (tex. civ. app. 
1940.) (Just try to figure that out!)

in the complaint our correspondent 
sent, it is true that there were only two 
possibilities involved, one on either 
side of the and/or. But the drafter of the 
document inexplicably placed a semi-
colon before and/or, indicating that the 
language that followed was not con-
nected to and/or. it is possible that the 
drafter of the complaint intended and/
or to refer back to an “either/or” pas-
sage at the beginning of the complaint, 
but that is grammatically impossible 
due to the distance from that language. 
So the phrase and/or, instead of being 
a useful shortcut, was an impediment 
to clarity.

this document is a textbook exam-
ple of when to avoid and/or. as regular 
readers of this column may recall, law-
yers who send me questions about and/
or have consistently been warned to 
avoid using the phrase in legal writing 
B in which clarity is much more impor-
tant than brevity.

But perhaps the most important rea-
son to avoid and/or is that many judges 
vehemently dislike it. the least inflam-
matory objection is that the expression 
is “misleading and confusing.” But a 
significant number of judges are pas-
sionately opposed to and/or. it has been 
dubbed “slovenly,” “a meaningless 
symbol,” a “linguistic abomination,” 
and “that janus-faced verbal monstros-
ity, neither word nor phrase, the child 
of a brain of someone too lazy to 
express his precise meaning or too dull 
to know what he did mean.” 

Question: this question is 
about a charging document. 
Please comment on the gram-

mar of the complaint, which follows:
on such date, Defendant, did inten-
tionally, knowingly, or recklessly, 
operate or assume actual physical 
control of a vehicle upon a public 
way while under the influence of 
alcohol in an amount sufficient to 
impair his ability to care for himself 
and guard against casualty; and/
or did operate or assume actual 
physical control of a vehicle upon 
a public way thereby committing 
the offense of operating a vehicle 
under the influence of an intoxicant 
in violation of section 12345 and/or 
678910 of the HrS.
Answer: the grammar of the com-

plaint is very bad; it suffers both from 
archaic language (for example, “did 
intentionally . . . ,” which reads as if 
copied from an old copy book) and 
bad punctuation. But its worst fault 
is ambiguity, due to the twice-used 
phrase and/or. 

Many lawyers think that the phrase 
and/or is a useful shortcut, indicat-
ing that several meanings are pos-
sible. and lay dictionaries concur. For 
example, Webster’s Third New Inter-
national Dictionary defines and/or as: 
“words on either side of a term [that] 
can be taken either together or indi-
vidually.” So the term “cats and/or 
dogs” can include one of three pos-
sible meanings: (1) both cats and dogs, 
(2) only cats, and (3) only dogs. 

the phrase and/or does seem use-
ful as a shortcut. the american Law 
reports (the a.L.r., specifically 118 
a.L.r.1367), for example, approved 
of and/or, saying that it was useful 
because it avoided alternative, round-
about language like “or both or any 
combination thereof.” the a.L.r. 
added that and/or is a “deliberate 
amphibology” that is, a purposely 
ambiguous expression that is useful 
in its “self-evident equivocality,” a 
phrase also used by more than one 
court. (i withhold comment on the 
lack of clarity in the explanation.) 

LAnGuAGE TiPS
BY GERTRuDE BLOCK

GertruDe blocK (block@law.ufl.edu) is lecturer 
emerita at the University of Florida College of 
Law. She is the author of Effective Legal Writing 
(Foundation Press) and co-author of Judicial 
Opinion Writing (American Bar Association). 
Her most recent book is Legal Writing Advice: 
Questions and Answers (W. S. Hein & Co.).
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they were offered at trial. the Legal 
Writer will discuss in greater depth in 
the upcoming issue(s) the various doc-
uments you may refer to in your affi-
davits, such as examination before trial 
(eBt) transcripts, business records, 
and other documents.

Make sure that the affiant is avail-
able to work with you on writing and 
editing the affidavit. You might need 
to work around the affiant’s schedule. 
You might need to submit supplemen-
tal, opposing, or reply affidavits to 
address, explain, or include facts not 
addressed, explained, or omitted in 
your affiant’s affidavit. Some witness-
es might not want to cooperate with 
you in this affidavit-writing process. 
they might be non-parties who have 
no stake in the outcome of the case and 
don’t care whether you lose or win the 
case. anticipate these problems, and 
plan accordingly.

the drafts you prepare with your 
client are protected work product not 
subject to disclosure. Non-client affiants 
don’t have the same privileges. Your 
communications with other affiants 
might be subject to disclosure — infor-
mation your adversary might request 
that you turn over.

Don’t use form affidavits. what’s 
missing from form affidavits are the 
specific, non-conclusory facts you need 
to add about your case. without sup-
port for the facts in the affidavit, you 
might lose your motion. Besides, form 
affidavits are replete with “legalistic 
terminology, archaic verbiage, and 
insider legal jargon.”15 if you must use 
form affidavits, edit them to eliminate 
the verbiage, jargon, and legalese. tak-
ing the time to edit form affidavits will 
pay dividends. tailor each affidavit to 
each case without resorting to cut-and-
paste jobs. even if your firm prefers 
the traditional legalese,16 advise your 
supervisor or colleagues that “recent 
research show[s] that a majority of 
judges prefer a modern, direct writing 
style without legalese.”17

change archaic language to plain 
english. Here are some suggestions.18 
“Duly sworn” becomes “sworn” or 
“under oath.” “Deposes and says” 
becomes “states.” “affirm” becomes 

Use affidavits persuasively to pres-
ent your version of the facts. affidavits 
allow you to piece together the facts 
of the case in one document for the 
reader that counts most: the court. 
You may refer to other documents — 
which you’ve attached as exhibits — in 
the affidavit to substantiate the facts 
of your case. in an affidavit, you can 
point to and elaborate on the favor-
able facts about your case. Sometimes, 
depending on your case, you might 
also have to explain away the unfavor-
able facts in your case.

writing and editing affidavits for 
your summary-judgment motion can 
be a time-consuming process. after 
speaking with your client or witness 
or expert, or all these individuals, 
you’ll need to capture the information 
they’ve told you and create separate 
affidavits. Submit the affidavits to each 
affiant to make sure that the informa-
tion contained in the affidavit is cor-
rect. Make changes to the affidavit — 
by adding or deleting information — 
depending on the affiant’s suggestions 
and edits. ideally, you’ll want to do 
several edits. Determine whether you 
need to fill in any gaps in the evidence. 
You determine the gaps in the evidence 
on the elements of the claim(s) or 
defense(s) and the corresponding facts 
you’ll need to prove the elements of 
the claim(s) or defense(s).

write the affidavit in the first person 
— from the affiant’s point of view.13 
typically, practitioners, not the affi-
ants themselves, write the affidavits in 
support of their summary-judgment 
motions. Practitioners do this because 
most affiants aren’t lawyers familiar 
with the elements of a case, don’t know 
what’s relevant or irrelevant, and don’t 
know how to write persuasively. the 
attorney writing the affidavit should 
try to make it sound as if the affiant 
is speaking. if you make the affidavit 
sound like a lawyer wrote it, the affi-
davit “will be less credible.”14

attach relevant documents as exhib-
its. the affiant should refer to these 
documents and explain them as if the 
witness were testifying at trial. Doing 
so is necessary because witnesses must 
make the documents admissible as if 

elements of its case. You need show 
only that the plaintiff failed to prove 
one of its prima facie elements.

as the defendant, you may obtain 
summary judgment if you prove any 
affirmative defense you’ve pleaded in 
your answer. if the affirmative defense 
comprises more than one element, 
you’ll have to prove that there’s “no 
triable issue of material fact as to each 
element.”10

The Non-Moving Party’s Burden
once the defendant meets its initial 
burden on summary judgment, the 
plaintiff may show material facts in 
dispute, thus warranting a trial to 
resolve those disputes.11 if the defen-
dant has proven in its summary-judg-
ment motion all the elements of an 
affirmative defense, the plaintiff in its 
opposition papers may submit facts 
that “negate any single element of the 
defense.”12 Don’t include speculation 
or conclusions. Be specific.

More on Affidavits
in the last issue, the Legal Writer pro-
vided an overview of writing affi-
davits — the document practitioners 
use most often to move for summary 
judgment.

an affidavit is a legal, written docu-
ment in which the individual (the affi-
ant) attesting to the information in the 
affidavit (the facts) swears under oath 
and subject to the penalty of perjury 
that the information in the affidavit 
is true.

the first sentence of your affida-
vit should conform to the following: 
“i, Jane watson, being duly sworn, 
state that the following is true under 
the penalty of perjury.” the next sen-
tences should be contained in con-
secutively numbered paragraphs. each 
paragraph can have several sentences, 
but the fewer the better. write short 
sentences and short paragraphs. each 
numbered paragraph should have one 
unifying thought. Some believe that 
each consecutively numbered para-
graph may contain one sentence only. 
we disagree.

tHe leGal writer 
continueD froM PaGe 64
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davit”; “clarissa Moses’s affidavit.” if 
you’re using the affidavit in support 
of your motion or in opposition to 
your adversary’s summary-judgment 
motion, include it in the title. Example: 
“adam John’s affidavit in Support 
of Defendant’s Summary-Judgment 
Motion.” Example: “clarissa Moses’s 
affidavit in opposition to Plaintiff’s 
Summary-Judgment Motion.” 

The State and County
identify the state and the county where 
the affiant signed the affidavit. in 
archaic affidavits, you might see “s.s.” 
to the right of the location. the “s.s.” 
means “so sworn.”29 eliminate it. it 
adds nothing to your affidavit. 

The Affiant’s Name  
and Qualifications
the opening lines of the affidavit 
should identify the affiant’s name and 
“qualifications to give the affidavit.”30 
State that the affiant has personal 
knowledge of the facts in the affidavit. 
if any part of the affidavit is based on 
the affiant’s information and belief, 
state that the affiant believes the infor-
mation to be true and give the affiant’s 
source of belief.

The Basis of the  
Affiant’s Knowledge
You’ll need to show how the affiant 
has “personal knowledge of the facts 
stated in the affidavit.”31 Some prac-
titioners believe that it’s acceptable 
to state in a conclusory way that the 
affiant has personal knowledge of 
the facts in the affidavit. worthless 
is an affidavit that doesn’t state the 
affiant’s basis of knowledge. explain 
to those reading the affidavit — your 
adversary, the court, other witnesses, 
and other parties — why the affiant 
knows what the affiant knows. You’ll 
need to show the reader(s) how the 
affiant is connected to the case.32 the 
affiant might be, among others, a 
person who signed the contract in dis-
pute, an eyewitness, an expert, or “the 
custodian of the records the affidavit 
proves up.”33

submit a statement of material facts with 
separately numbered paragraphs.23 the 
nonmoving party must provide a coun-
terstatement of material facts.

Some component parts of affidavits 
are required. Some component parts 
aren’t necessary, but litigators include 
them out of tradition.24 Here are the 
parts of an affidavit: (1) the caption; 
(2) the affidavit’s title; (3) the state and 
county where the affiant signed the 
affidavit; (4) the affiant’s name and 
qualifications in offering the informa-
tion contained in the affidavit; (5) the 
basis for the affiant’s knowledge; (6) 
the facts; (7) the signature line, includ-
ing the address and telephone number; 
and (8) the jurat.25

Under cPLr 2101, all court-filed 
documents must contain a caption, 
the attorney-of-record’s (or the pro 
se litigant’s) indorsement (the name, 
address, and telephone number of 
the attorney of record or the pro se 
litigant’s information if a party is 
appearing pro se) and signature, and 
a verification.26 

The Caption
in preparing the affidavit for your 
summary-judgment motion, use the 
same caption you’ve used in the same 
litigation to identify your case: Use 
the caption you prepared for the 
complaint or the answer. the caption 
should be in the upper left-hand cor-
ner of the page. in the caption, “set[] 
forth the name of the court, the venue, 
the title of the action, the nature of the 
paper and the index number of the 
action if one has been assigned.”27 if 
you know the name of the assigned 
judge or justice, include that informa-
tion as well.28 Sometimes you’ll get 
an affidavit from a witness when no 
litigation is pending in the case. in 
that situation, you wouldn’t have or 
need a caption.

The Title
Give the affidavit a title. the title 
should identify the affiant. Examples: 
“affidavit of adam Johnson”; “affida-
vit of clarissa Moses.” if you want to 
be concise, cut out unnecessary words. 
Better examples: “adam Johnson’s affi-

“state.” “Herein” becomes “here” or 
“in this affidavit.” “the undersigned” 
becomes “me,” or use the name of 
the person signing the affidavit. “Sub-
scribed” becomes “signed.”

You know the affidavit is older than 
you are when you see this language at 
the end of the affidavit: “Further affi-
ant Saith Naught” or “Further affiant 
Sayeth Not.” eliminate these expres-
sions. they’re peculiar and unneces-
sary. Just use “signed.”19

Don’t include legal arguments in 
affidavits. Legal arguments have “no 
evidentiary value.”20

But sometimes you’ll need to include 
legal words or legal standards. For 
example, you might want to have your 
medical expert offer an opinion in terms 
of a medical standard. that’s fine, so 
long as you have your expert explain 
things in non-conclusory english: “i 
believe to a reasonable degree of medi-
cal certainty that Jane watson did not 
suffer a serious physical injury. the 
only injury she sustained was a torn 
toenail cuticle one centimeter long.”

cPLr 3212(b) provides that one of 
the moving affidavits must include a 
statement attesting to the validity of 
the movant’s claim or defense or to the 
invalidity of the other party’s claim or 
defense. also, “[t]he affidavit shall be by 
a person having knowledge of the facts; 
it shall recite all the material facts.”21

Focus on material — instead of 
immaterial — facts in your affidavits. 
as we explained in the last issue, mov-
ing for summary judgment is appro-
priate when no dispute exists about 
the material facts of your case. You 
don’t want to confuse the court with 
unimportant facts. including immate-
rial facts will invite your adversary to 
respond and will create confusion.

Because writing affidavits takes 
time, know your time limit in mov-
ing for summary judgment. in the last 
issue, the Legal Writer discussed some 
of the time constraints you have in 
moving for summary judgment.22

know the specific court rules. if 
you’re submitting a summary-judg-
ment motion in the commercial Divi-
sion Part in New York Supreme court, 
for example, the moving party must continueD on PaGe 60
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a witness’s english affidavit facially 
defective and inadmissible.39

in the upcoming issue(s) of the 
Journal, the Legal Writer will also dis-
cuss, among other things, the various 
nuances to putting together summary-
judgment motions, including writing 
affirmations, opposing summary-
judgment motions, cross-moving for 
summary judgment, and replying to 
opposition papers. n

GeralD lebovits (GLebovits@aol.com), a New 
York City Civil Court judge, teaches part time at 
Columbia, Fordham, and NYU law schools. He 
thanks court attorney Alexandra Standish for 
researching this column. Judge Lebovits’s email 
address is GLebovits@aol.com.
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The Jurat
Jurat means “to swear.” By signing an 
affidavit, the affiant swears to a notary 
public that the affidavit’s contents are 
true. affidavits must be notarized. a 
notary public must sign and stamp an 
affidavit “[a]fter confirming the affiant’s 
identity and watching the affiant sign 
the affidavit.”37 Example: “Sworn and 
signed before me, a notary public for 
the State of New York, on November, 26, 
2012.” right underneath this, include a 
line for the notary public to sign the affi-
davit. Underneath the signature, type 
or print the notary public’s name. if you 
don’t know the notary public’s name, 
leave a space for the notary to write his 
or her name. Not all affiants will sign 
their affidavit in your office in front of 
a notary public of your choosing. also, 
leave a space for the notary’s stamp 
(or seal, if the notary is fancy). Most 
notary stamps will indicate when the 
notary’s commission expires. to ensure 
that the notary public’s stamp includes 
when the notary’s commission expires, 
include the following language on the 
affidavit: “My commission expires: 
[date].” the notary can fill in the date.

if you submit an unnotarized affi-
davit to the court, a patient and under-
standing judge will allow you to correct 
the error.38 But — surprise — not all 
judges are patient and understanding.

Translator’s Affidavit
if the affiant does not speak english, 
you’ll need an english affidavit and a 
translator’s affidavit. at trial, a non-
english speaking witness may not give 
testimony without an english transla-
tor. the translator helps the court, the 
attorneys, the parties, and other wit-
nesses understand what the witness 
is saying. the same concept applies to 
summary-judgment motions. the evi-
dence you proffer in your motion — 
your affidavits — must be in admissible 
form. Under cPLr 2101(b), “[w]here an 
affidavit or exhibit annexed to a paper 
served or filed is in a foreign language, 
it shall be accompanied by an english 
translation and an affidavit by the trans-
lator stating his qualifications and that 
the translation is accurate.” without a 
translator’s affidavit, a court will find 

The Facts
the body of the affidavit contains 
the facts. there’s no hard-and-fast 
rule about the length of this section. 
include as many facts as you need 
to support your motion or to oppose 
your opponent’s motion and to win 
the relief you’re seeking. But be con-
cise and succinct. Less is always more.

Some useful pointers:
1. Make sure that your facts sup-

port each legal element(s), 
claim(s), or defense(s) you need 
to advance.

2. For each separate part of your 
facts, have separate headings 
to help the reader understand 
where you’re going.

3. Under each heading, start each 
paragraph with a topic sentence 
giving your point.

4. tell the story chronologically.
5. tell a story. Use story-telling 

techniques to engage your read-
er.

6. Don’t throw in the kitchen sink. 
Limit the atmospherics; get to 
what’s relevant.

7. Use the key words your witness 
used during your interview.

8. Limit your acronyms, and 
explain them if you use them.

9. No legalisms.
10. Don’t be conclusory.
11. Your facts must be in admissible 

form.
12. Use your specific facts to force 

your opponent to rebut them in 
its opposition papers or to con-
cede.

The Signature Line
the signature line is self-explanato-
ry. Have the affiant sign the affida-
vit. type or print the affiant’s name 
beneath the signature.34 Have the affi-
ant sign in front of a notary public.

every paper you file with the court 
— including affidavits — must con-
tain the name, address, and telephone 
number of the attorney of record.35 
Parties appearing pro se must give 
their name, address, and telephone 
number on affidavits.36 continueD on PaGe 61
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Drafting New York  
civil-Litigation Documents: 
Part XXi — Summary-Judgment 
Motions continued

THE LEGAL WRiTER
BY GERALD LEBOvITS

Don’t assume you’ll defeat the 
plaintiff’s summary-judgment motion 
by relying on facts in a new, unplead-
ed affirmative defense — a defense 

that wasn’t included in your answer. 
to prevent problems with your 
unpleaded defense, cross-move to 
amend your answer to include the 
new defense.7 the court might con-
sider your unpleaded defense if the 
defense doesn’t surprise or prejudice 
the plaintiff and if both sides have an 
opportunity to address the defense.8 
Your defense must have merit, too.

The Defendant’s Summary- 
Judgment Motion:  
The Burden of Proof

The Moving Party’s Burden
assume that the defendant is moving 
for summary judgment. as the moving 
party, the defendant must offer evi-
dence that negates the plaintiff’s claim. 
the defendant has the initial burden of 
(1) showing “[e]vidence of facts incon-
sistent with one or more prima facie 
elements of plaintiff’s case; or (2) estab-
lishing, with facts, each element of a 
complete defense or defenses.”9

in your motion, you may demon-
strate that the plaintiff has failed to 
prove one or more of the prima facie 

the plaintiff also has the burden to 
disprove the defendant’s affirmative 
defenses.5 

The Non-Moving Party’s Burden
as the defendant, you oppose the plain-
tiff’s summary-judgment motion by 
submitting opposition papers. Don’t 
assume that the court will deny the 
plaintiff’s motion if the plaintiff fails to 
prove its prima facie case. explain in 
your opposition papers how the plain-
tiff failed to prove its prima facie case.

after you’ve fully explained in your 
opposition papers that the plaintiff 
hasn’t met its initial burden, dem-
onstrate — with evidence — that a 
triable issue of material fact exists. 
thus, explain to the court that a trial 
is necessary.

if the plaintiff satisfies its initial 
burden to establish, with facts, each 
element of a claim or counterclaim, 
the burden then shifts to you, the non-
moving party, to offer admissible evi-
dence showing “one or more disputes 
of material fact.”6 if you, the defen-
dant, meet your burden as the non-
moving party, a court will deny the 
plaintiff’s summary-judgment motion.

to meet your burden as the non-
moving party, you need to do more 
than just deny the facts in the plain-
tiff’s summary-judgment motion. Be 
specific. Don’t just dispute facts for the 
sake of disputing them. Don’t dispute 
immaterial facts. the plaintiff’s facts 
must entitle the plaintiff to a judgment. 
the facts must be material.

Produce evidence — don’t just say 
that evidence exists — to rebut the facts 
and show that a trial is necessary. Don’t 
be conclusory. Show; don’t just tell.

in the last issue, the Legal Writer 
presented an overview of summa-
ry-judgment motions, discussing 

the advantages and disadvantages to 
moving for summary judgment, how 
courts search the record, and the evi-
dence needed to support a summary-
judgment motion.

in this issue of the Journal, we 
continue our overview of summary-
judgment motions. we’ll discuss the 
burdens each party has in moving, 
opposing, and cross-moving for sum-
mary judgment and how to compose 
affidavits in support of and in opposi-
tion to a summary-judgment motion.

The Plaintiff’s Summary-Judgment 
Motion: The Burden of Proof

The Moving Party’s Burden
the moving party — the party mov-
ing for summary judgment — has the 
initial burden of proof to establish, 
with facts, each element of a claim or 
counterclaim. Let’s assume that the 
plaintiff is moving for summary judg-
ment. to prevail, the plaintiff must 
show that it’s entitled to judgment as 
a matter of law.1 Exception: in some 
actions — such as strategic lawsuits 
against public participation (SLaPP 
actions)2 and in limited cases involv-
ing licensed architects, engineers, and 
landscape architects3 — the burden is 
on the non-moving party in a summa-
ry-judgment motion.

if the moving party fails to show 
evidence proving each element of a 
claim or counterclaim — its prima 
facie case — a court will deny the sum-
mary-judgment motion, even if the 
non-moving party proffers no proof in 
opposition to the motion.4

worthless is an affidavit 
that doesn’t state the  

affiant’s basis of  
knowledge.

continueD on PaGe 58
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