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You’re a New York
State Bar Association
member.

You recognize
the value and
relevance of
NYSBA membership.

For that, we say
thank you.
The NYSBA leadership and staff extend
thanks to you and our more than
75,000 members — from every state
in our nation and 113 countries — for
your membership support in 2014.
Your commitment as members has
made NYSBA the largest voluntary state
bar association in the country. You keep
us vibrant and help make us a strong,
effective voice for the profession.

Glenn Lau-Kee
President
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Foundation Evidence, Questions
and Courtroom Protocols, 4th Ed.
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Government, 10th Ed.

Provides useful guidance on escrow funds and
agreements, IOLA accounts and the Lawyers’
Fund for Client Protection. With CD of forms,
regulations and statutes.
PN: 40269 / Member $45 / List $55 / 330 pages

New edition of this classic text features expanded
chapters on Direct and Cross-Examination and
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Everything you need to know about a career in
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Law, 2nd Ed.

Completely updated to reflect new rules and
laws in health care delivery and management,
discusses day-to-day practice, treatment, disease
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PN: 41329 / Member $120 / List $140 /
1,130 pages

The most complete treatment of the business
of running a law firm. With forms on CD.
PN: 4131 / Member $139 / List $179 / 498 pages
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This second edition explores a number of aspects
of criminal and civil contempt under New York’s
Judiciary and Penal Laws, focusing on contempt
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Second Edition is current through the end of the
2013 state legislative session.
PN 41223 / Member $30 / List $40 / 130 pages

In the Arena: A Sports Law Handbook

Discusses all aspects of sports law, including intellectual property and trademark rights, collective
bargaining, Title IX, concussions, NCAA, and more.
PN: 4002 / Member $60 / List $75 / 574 pages

A valuable text of first reference for any attorney
whose clients are called to testify. Expanded, with
updated case law and statutes.
PN: 409912 / Member $45 / List $60 / 432 pages

NEW!
This first book in a series that will provide a
broad education in all aspects of disability law
and practice focuses on special education, assistive technology and vocational rehabilitation.
PN 42153-1 / Member $60 / List $75 / 382 pages

Entertainment Law, 4th Ed.

Completely revised, Entertainment Law, 4th
Edition covers the principal areas of entertainment law.
PN 40862 / Member $140 / List $175 /
986 pages / loose-leaf

Estate Planning and Will Drafting in
New York 2013-2014

Completely updated, this comprehensive text
will benefit those who are just entering this
growing area. Experienced practitioners may also
benefit from the practical guidance offered.
PN 4095 / Member $185 / List $220 / 882 pages /
loose-leaf

Products Liability in New York, 2nd Ed.
A comprehensive text on this challenging and
complex area of law.
PN: 41979 / Member $120 / List $170 / 2 vols.

Public Sector Labor and Employment
Law, 3rd Ed., 2013 Revision
The leading reference on public sector labor and
employment law in New York State is completely
revised with updated case and statutory law.
PN: 42057 / Member $150 / List $185 / 2 vols.

Insurance Law Practice, 2nd Ed.

Disability Law and Practice: Book One

Legal Manual for N.Y. Physicians, 3rd Ed.

This two-volume title covers nearly every area of
insurance law. Completely updated, this includes
the 2014 supplement.
PN 41256 | Member $140 |List $175 | 2,112 pages

N.Y. Lawyer’s Deskbook and Formbook
(2013–2014)

Award-winning and packed with new information
and forms for use in over 27 practice areas.

N.Y. Lawyers’ Practical Skills Series
(2013–2014)

An essential reference, guiding the practitioner
through a common case or transaction in 19 areas
of practice. Nineteen titles; 16 include forms on CD.

N.Y. Municipal Formbook, 4th Ed.

A must-have for attorneys whose practice touches on zoning law, labor issues, real property rights
within towns and villages, telecommunications
and other public contracts, roads and highways,
FOIL requests, and use of public lands. More than
1500 forms on CD.
PN 41603 / Member $150 / List $185 / 228 pages

NYSBA Practice Forms on CD 2013–2014

More than 500 of the forms from Deskbook
and Formbook used by experienced practitioners
in their daily practice.

The Plaintiff’s Personal Injury Action in
New York State

Completely updated with the 2014 supplement,
experienced personal injury attorneys and judges
share their expertise.
PN 4181 | Member $185 |List $235 | 2,190 pages

Practice of Criminal Law Under
the CPLR and Related Civil Procedure
Statutes, 6th Ed.

This new edition compiles the rules regarding
jurisdiction, evidence and motion practice and
those applying to criminal law practice found in
statutes governing civil procedure.
PN: 40699 / Member $50 / List $60 / 230 pages
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1.800.582.2452
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Mention Code: PUB2171
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President’s Message
Glenn Lau-Kee

Change and Continuity –
A Question of Balance

T

he trailblazing attorney is one
of our country’s historic icons.
Lawyers have often been at
the forefront of change, through legal
reforms, court decisions, challenges to
the status quo, and lawsuits. Recently, we celebrated the anniversaries of
two major legal landmarks that have
had profound and lasting impacts
on our society – the U.S. Supreme
Court’s 1954 Brown v. Board of Education decision and the passage of the
Civil Rights Act of 1964. Each legal
landmark was forged during times
of tumult in our country. But today it
is the legal profession itself that faces
significant and far-reaching change.
And, as innovative as lawyers can
be on behalf of their clients, when it
comes to their own professional lives,
lawyers can be creatures of habit and
slow to recognize profound shifts in
the landscape.
Yet, the indicators are there. There’s
a sharp drop in law school applications, a diminished pool of legal
jobs and an average six-figure debt
from law school. Emerging from the
recession, corporate executives have
increased their focus on costs, pushing
back on law firms’ bills, refusing to
pay for what they view as the practical
legal education of new associates fresh
out of law school. The business climate
is increasingly complex, global and

technology-based. Lawyers are facing
new competition from non-traditional
vendors or seeing work outsourced
overseas at a fraction of the domestic
cost. New technologies can feel outdated in a nanosecond, but embracing
technology has become essential for
lawyers to keep pace with the information they need and with their clients’
increased expectations – including for
almost instant response, 24/7. Clients
want more but are willing to pay less.
These trends have sparked a lively
debate both inside and outside of the
profession. What must change and
how? What should remain the same?
What will our legal profession look
like in five years?
Should one harbor any doubts that
change we must, I offer, as Exhibit A,
the June 2013 layoffs at New York’s
Weil, Gotshal & Manges, numbering 60
associates and 110 support staff members, and partner compensation cuts.
Or, Exhibit B, the 2012 bankruptcy of
global law firm Dewey & LeBoeuf, a
firm that had carried significant debt
while employing more than 1,000 attorneys in 26 offices worldwide. Or, Exhibit C, today’s young lawyer starting out
with a level of fear and uncertainty
about entering into this profession.
What is not up for debate is that
staying still is not an option. As Albert
Einstein said, “life is like riding a

bicycle. To keep your balance, you
must keep moving.”
The core of our role here at the New
York State Bar Association is one of
stewardship, on behalf of our 75,000
members and on behalf of the legal
profession. Our response to upheavals
in our profession must be to ensure
that the Association is best positioned
and organized to provide the greatest
benefit to the profession and to the
public. But any changes must always
be guided by a clear sense of our objectives, grounded in the advancement of
professional values. And any changes,
to be effective, must be done with
thought, discipline, the willingness to
question long-held assumptions and
the willingness to evaluate results.
The word “crisis” has been used
by scholars and practicing attorneys
to describe the profession’s current
state. More than a crisis, I see a great
opportunity for our profession to make
meaningful changes. Our profession is
strongly rooted in core values of assuring access to justice for all, maintaining
an independent judiciary, maintaining
a strong sense of ethics, giving service
through pro bono and relying on the
studied, incremental reasoning of stare
decisis.
Glenn Lau-Kee can be reached at
glau-kee@nysba.org.
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President’s Message
The legal profession is not an addwater-and-mix industry. There is no
one golden time, one single geographic
location, or one or two giants that
dominate the field. The legal profession is not a bubble that is going to
burst. There will be no collapse. And as
quickly and as significantly as things
are changing, the core of our profession
remains strong but flexible enough to
embrace the change that is upon us.
The legal profession stretches back to
Aristotle and the founding fathers of
our country, through William Seward,
Secretary of State under President
Abraham Lincoln; Robert H. Jackson,
United States Attorney General and an
Associate Justice of the United States
Supreme Court; Richard J. Bartlett,
New York’s first Chief Administrative Judge; former Chief Judge Judith
Kaye; Kenneth G. Standard, a leader in
diversifying the legal profession; and
the young law students whom we honored this year for their pro bono work
on behalf of veterans.
Yet, in a changing world, we at the
Bar Center must also change – again,
doing nothing is not an option. Technology is, of course, the big disruptor.
It has forced massive shifts in many of
the traditional organizational models
and means of communication. Realizing this, the Association has already
enhanced its website and started online
private communities that, we believe,
will drive improved communication, collaboration and distribution of
resources. We offer more digital products and research tools like Fastcase. We
are also exploring the use of knowledge
management frameworks to mine the
rich lode of knowledge and information within our Association and our
members, and to make these resources
more widely available to members.
Mindful of the complexities presented
by new modes of communication, Sections of the Association are promulgating guidelines for attorneys on ethics
and social media. And we continue
to explore how to give our members
the assistance they need on all aspects
of technology. Keeping up to date
requires substantial investment and
6 | June 2014 | NYSBA Journal

The history of the legal profession, no less than the course of the law itself, has
been a ceaseless process of discord and discovery, of gathering order here and
deepening commotion there, of patterns emerging and dissolving as new ideas
and practices nibble at the edges of old arrangements. It could hardly be otherwise. Law is the most permeable of disciplines, highly sensitive to shifts in behavior and ideas, intimately connected with every human activity. For most of their
history, though, Anglo-American lawyers have been accustomed to experiencing those movements at a relatively leisurely pace. Despite having had nearly a
century to get used to accelerating rates of social and economic change, we are still
playing catch-up. . . . But one should not underestimate the resilience of the dynamic
legal traditions of craft professionalism, constitutionalism, and practical reasoning. If
we are hopeful, why should we not believe that the energies of those fertile traditions
can be harnessed to the needs of a modern, diverse democratic republic? That task
will not be accomplished by the sort of traditionalist who wishes to live in a world
that no longer exists, or by the sort of innovator who begins with a clean slate and an
empty head. What will count are sufficient numbers of lawyers who are knowledgeable enough to be at home in the law’s normal science, imaginative enough to grasp
the possibilities in the current situation, bold enough to explore them, and painstaking
enough to work out the transitions a step at a time.
From: A Nation Under Lawyers
by Mary Ann Glendon, Learned Hand Professor of Law, Harvard Law School
(Farrar Straus & Giroux 1994)

full consideration of risks involved.
We must do our best to make sure that
these investments are made wisely.
Another major challenge facing the
Association arises from the inexorable
process of time – senior lawyers are
retiring and newly admitted graduates are entering the profession. As
always, irrespective of the professional
values that bind us, the generation gap
is alive and well. At a recent meeting
of bar leaders from around the country,
put together by the ABA, a young lawyer, appearing by video conference, told
those assembled that the younger generation of lawyers is reaching out, but
“you don’t hear us!” At a convocation
between the Association’s Committee
on Legal Education and Admission to
the Bar and the New York State Judicial
Institute, the moderator did not mince
words, saying that if the profession
does not find a way to inculcate the core
professional values in law students and
newly admitted lawyers, the days of the
professional self-regulation are numbered. It is imperative that the Association find a way to engage and communicate with the younger lawyers.
My predecessor, Immediate Past
President David Schraver, made “Educating Tomorrow’s Lawyers” one of

the topics of his Presidential Summit.
As I continue the Association’s efforts
on pro bono, access to justice, legal
reform and the work of our Sections
and Committees, I will continue this
critical initiative to involve and engage
the younger generation of lawyers.
We must do our best to understand
the differences between the older and
younger generations of lawyers, and
then, we must work to connect them.
To do so, the older generations of
lawyers (of which I am one) must be
prepared to shed our preconceptions
of what drives the younger generation.
A recent New York Times article that
resonated with me noted that, contrary to the widely held belief that the
younger generation is driven by selfinterest, research shows that, in fact,
most are driven by a desire to make a
difference in the world. That sense of
mission, shared by many of us in the
older generations, is a firm foundation
on which to bridge the generation gap
that divides us.
Change must be balanced with continuity. Whatever the practice of law
looks like five, 10, even 20 years down
the road, the core values of our profession must be the constant that guides
this change.
n
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Facebook
The New
Employment
Battleground
By Mary Noe

Mary Noe (noem@stjohns.edu) is an Associate Professor of Law, Division
of Criminal Justice and Legal Studies, St. John’s University. She has
written articles on the topics of special education and social media for
the New York Law Journal and the N.Y. Litigator (NYSBA). A magna cum
laude graduate of Brooklyn College, she earned her law degree from
St. John’s University.

I

n June 2010, a New York City fifth grade teacher
at P.S. 203 posted on her Facebook page the
following:

“After today, I am thinking the beach sounds like a wonderful idea for
my 5th graders! I HATE THEIR GUTS! They are the devils [sic] spawn!”
And, “Yes, I wld [sic] not throw a life jacket in for a million!!”1
The post was made one day after a student tragically
drowned at a local area swimming pool.
Less than two years later, a Paterson, New Jersey,
first-grade teacher posted on her Facebook page: “I’m
not a teacher – I’m a warden for future criminals!” And,
“They had a scared straight program in school – why
couldn’t [I] bring [first] graders?”2
The teachers probably thought only their “friends”
would see the postings. But Facebook has over one billion
active monthly users and those postings were republished
by “friends” to a wider audience and became known to
each teacher’s school administration. Administrative
proceedings charging the teachers with misconduct were
commenced. Both teachers were terminated. On appeal,
the New Jersey teacher’s termination was upheld;3 the
New York teacher’s job was reinstated.4

In both the public and private sectors, social media
postings and text messages have become a battleground in
litigation over employee firings. Employees have pushed
back and claimed retaliations for exercising their constitutional rights of free speech, privacy and association.
This article will examine recent decisions regarding
social media and texting in the employer-employee relationship.

The Public Employment Context
Facebook “Liking” as Speech in Public Sector
Employment
Deputy Sheriff Daniel Ray Carter, an employee of the
City of Hampton, Virginia, Sheriff’s Office for more than
11 years, decided to support his boss’s opponent for sheriff by “liking” his election Facebook page. Sheriff Roberts
learned of Carter’s postings on his opponent’s campaign
Facebook page and told Carter, “You made your bed, and
now you’re going to lie in it – after the election, you’re
gone.”5 In November 2011, Sheriff Roberts was reelected,
and it came to pass that Carter and five other deputies
were not reappointed.
Carter and others brought an action against Roberts
alleging their “firing” was in retaliation for exercising
their First Amendment right to free association and free
speech, not their job performance. In the 11 years Carter
worked for Sheriff Roberts, he had always received
performance evaluations of “above average.”6
In assessing retaliatory actions against governmental employers, courts balance a public employee’s right

In both the public and private
sectors, social media postings
and text messages have become
a battleground in litigation over
employee firings.

to free speech against the government’s interest of creating an efficient
workplace environment. A public employee
must establish that he or she “was speaking as a citizen
upon a matter of public concern,” rather than “as an
employee about a personal matter of personal interest”; that “the employee’s interest in speaking upon the
matter of public concern outweighed the government’s
interest in providing effective and efficient services to
the public”; and that “the employee’s speech was a
12 | June 2014 | NYSBA Journal

substantial factor in the employee’s termination decision.”7
While the trial court did not challenge Carter’s assertion that he could establish each of these required elements, it concluded that the act of moving a computer
mouse over the Like icon on a Facebook page and clicking on it, without any other accompanying statement,
was not speech and was not an expressive activity, and
thus did not merit constitutional protection.8
The Court of Appeals disagreed. In that court’s
view, Carter’s act of clicking the Like button sent out
the announcement on the campaign page of the opposing candidate that Carter approved and endorsed his
boss’s electoral opponent. The same act of “liking” the
opponent also caused that candidate’s page to appear on
Carter’s timeline. The court concluded that Carter’s “liking” of the candidate on Facebook was expressive activity and thus is considered speech within the meaning of
the First Amendment.9
The reasoning of the federal appellate court seems
unassailable. The act of “liking” is not materially different than holding up a photograph of a candidate at a
campaign rally, wearing a colored arm band, making a
rude hand gesture or placing a campaign sign in front of
a house, all of which are expressive activities.

Search and Seizure and a Public Employee’s Texts
on Personal Matters
The city of Ontario, California, purchased text messaging
pagers for its police SWAT team to send and receive text
messages while on the job, in order to provide immediate communication among the team members during
emergencies. The city informed the officers of its right
to monitor the messages and notified the officers that
they should have no expectation of privacy. Then
the city had all team members review and sign the
city’s policy on the use of pagers, again placing
them on notice that they, as individuals, should
have no expectation of privacy in messages sent
or received.10 This information was repeated at
a meeting and circulated in a memorandum sent
to all personnel with pagers, including Jeff Quon,
a sergeant on the police SWAT team. The city did
from time to time review utilization of text messaging
and required officers to reimburse the city for overages.
It was not the practice of the city to review the content of
messages, even when there was an overage.
Sergeant Quon routinely exceeded his allotted texts
and reimbursed the city for the overage fees. The police
chief began an audit to determine whether the pagers
were being used for “on duty” or “off duty” purposes.
Quon’s pager was one of two with the highest usage. The
chief requested the service provider to submit transcripts
of Quon’s pager-texts and the provider complied. The
transcript revealed messages from Quon’s wife and his
mistress – some sexually explicit. The chief determined

that some of these texts occurred while Quon was “on
duty” and forwarded the information to Internal Affairs
for further investigation.
Internal Affairs redacted all Quon’s texts made when
he was “off duty.” The Internal Affairs chief stated that
the primary purpose of the investigation was to determine if the contract limits with the service provider were
appropriate. No action was taken against Quon.
Quon, however, brought an action against the city and
the service provider for, among other things, a violation
of his Fourth Amendment protection against the unreasonable search and seizure of the content of his messages.
Despite the city’s notifying the members of the team that
they would have no expectation of privacy in their text
messages, the trial court determined that Quon had a reasonable expectation of privacy, based on the city’s unofficial policy of permitting officers to pay for overages.
As to Quon’s claim of a violation of the Fourth
Amendment, the court decided that if the purpose of
the audit was to determine if there was improper use of
the pager while “on duty,” then the city violated Quon’s
Fourth Amendment rights. If, however, the audit’s purpose was to determine whether the contract limits for
the pagers were appropriate, then no violation occurred.
The jury found no violation. There was no liability for
the search.
On appeal, the Court of Appeals examined the reasonableness of the search by looking at the totality of the
circumstances and “the degree to which it intrudes upon
an individual’s privacy and . . . the degree to which it
is needed for the promotion of legitimate governmental
interests.”11
The court held that the city’s users of text messaging
had a reasonable expectation of privacy in the content of
their messages. It disagreed, however, with the trial court
as to the reasonableness of the search, determining that
the search was unreasonable because the information
could have been ascertained by less intrusive means.
The U.S. Supreme Court concluded that Quon had a
reasonable expectation of privacy.12 The city’s review of
the content of the text messages constituted a search within the meaning of the Fourth Amendment. However, the
Court concluded that because the search was motivated
by a legitimate work-related purpose and was not excessive in scope, the search was reasonable. An employer’s
right to intrude on an employee “for non-investigatory,
work-related purposes, as well as for investigations for
work-related misconduct, should be judged by the standard of reasonableness under all the circumstances.”13
The Court’s opinion recognized government employers’ and employees’ difficulties with social media and
provided no bright-line rule but rather signaled that
decisions should be made on the totality of circumstances
presented in the particular case. The Court opined about
the future of the technology and employer and employee
relations.

Rapid changes in the dynamics of communication and
information transmission are evident not just in the
technology itself but in what society accepts as proper
behavior. . . . [T]he Court would have difficulty predicting how employees’ privacy expectations will be
shaped by those changes or the degree to which society will be prepared to recognize those expectations as
reasonable. Cell phone and text message communications are so pervasive that some persons may consider
them to be essential means or necessary instruments
for self-expression, even self-identification.14

The Private Employment Context
The Hot Dog Postings15
A car dealership in Lake Bluff, Illinois, planned to roll
out the new, redesigned BMW at a grand sales event. The
manager told the sales staff that arrangements had been
made to offer free hot dogs to visitors. The salespeople
voiced their disapproval of the manager’s meager offering. The manager responded, in essence, that the event
was about selling cars and not about food. Salesperson
Robert Becker would later describe his reaction to the
manager’s plan by comparing a high-end BMW to a fine
restaurant but one in which the waiter brings a Happy
Meal to the table.
Becker took photos, and five days after the event, he
posted them on Facebook under the heading “BMW 2011
5 Series Soiree.” He wrote, “I was happy to see that [the
manager] went ‘All Out’ for the most important launch
of a new BMW in years. . . . The small 8 oz. bags of chips,
and the $2.00 cookie plate . . . the semi fresh apples and
oranges were a nice touch . . . but to top it all off . . . the
Hot Dog Cart. Where our clients could attain a[n] over
cooked wiener and a stale bunn. . . .” Becker posted a
picture of a salesperson with a hot dog and pictures of
the snack table. Becker had approximately 95 Facebook
“friends,” 15 of whom were also BMW employees. By
the very next day, the manager had been given copies
of Becker’s Facebook postings regarding the sales event.
When asked about the postings, Becker responded that
his Facebook pages and “friends” were “none of your
business.” The manager claimed he had received calls
from other dealers and that Becker had embarrassed
management and co-workers. Becker was told to hand in
the key to his desk. After the meeting Becker called the
manager and apologized. Six days later, Becker was fired.
Becker was terminated because he had made negative
comments about the company in a public forum.
Salespeople in the BMW dealership were not members
of a union. Yet a complaint was filed by the National
Labor Relations Board (NLRB) alleging that Becker’s termination was an unfair labor practice. The NLRB further
asserted that clauses in the dealership’s employee handbook violated the National Labor Relations Act (NLRA)
by interfering with, restraining, or coercing employees in
the exercise of their labor rights.16
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Here, the NLRB urged that in firing Becker for his
Facebook postings, the employer had interfered with
“concerted activities” on the part of its employees “for
the purpose of collective bargaining or other mutual aid
or protection.”17
The case proceeded before an Administrative Law
Judge (ALJ) who found that the dealership did not fire
Becker because of his Facebook postings about the BMW
sales event but because of another unflattering Facebook
posting, which was unrelated to the event.18 The ALJ
noted that he would have found an unfair labor practice to have been proven if the sales event postings had
been the cause of the termination. The ALJ suggested
that the hot dog postings were really about the impact
the manager’s perceived poor food choices had on the
salespeople’s ability to sell cars. Becker was merely communicating his frustration with his employer’s actions
and the resulting negative impact on sales to Becker’s
fellow employees. This, the ALJ viewed, as “concerted
activity.”
The ALJ also reviewed the dealership’s employee
handbook to determine if it violated the NLRA. The
handbook prohibited employees from participating in
interviews or answering inquiries from the press concerning the dealerships or its current or former employees. The ALJ found this would reasonably tend to chill
employees in the exercise of their Section 7 right to communicate with the media regarding a labor dispute and
was therefore unlawful.19
Other passages in the handbook were, in the ALJ’s
view, also in violation of Section 7. Specifically, he took
issue with the handbook’s statements that “[a] bad
attitude creates a difficult working environment and
prevents the Dealership from providing quality service
to our customers” and “[n]o one should be disrespectful
or use profanity or any other language which injures the
image or reputation of Dealership.”
The dealership rescinded certain paragraphs from
the handbook prior to the hearing; however, that did not
satisfy the ALJ, who concluded that the employer should
have explained to the employees that it would not interfere with their Section 7 rights in the future.

Harassment Through Social Media Postings
Hispanics United of Buffalo, Inc. was a non-union,
not-for-profit employer providing social services to the
economically disadvantaged. Its employee handbook
had a “zero tolerance” policy toward harassment of one
employee by another.20
One employee texted and spoke to another employee,
criticizing the work of five of their co-workers. The
first employee told her confidante that she intended to
report the five co-workers, whom she had criticized to
the executive director. The second employee shared the
first employee’s emails with the five co-workers. The
five offended co-employees chastised the first employee
14 | June 2014 | NYSBA Journal

on Facebook. All postings were made on the employees’ personal computers. The employer learned of the
Facebook postings and fired the five employees because
their actions were in violation of the employee harassment policy.
Charged with an unfair labor practice, the employer
defended its right to fire these non-union employees
because they were not “trying to change their working
conditions and . . . did not communicate their concerns
to [the employer].”
The ALJ did not agree and found that the employer
violated Section 7 in firing the employees. “Explicit or
implicit criticism by a co-worker of the manner in which
they are performing their jobs is a subject about which
employee discussion is protected by Section 8(a)(1).”
After reading the Facebook postings, the ALJ found no
harassment of the original employee-critic who set the
controversy in motion and no violation of the zero tolerance or discrimination policies.
The ALJ concluded that the Facebook postings by
the five who were criticized about their job performance
were protected activity. The postings were a concerted
activity and hence a firing for the activity was an unfair
labor practice. In the words of the ALJ, the five employees “were taking a first step towards taking group action
to defend themselves against the accusations they could
reasonably believe [the first employee-critic] was going to
make to management.”
The two ALJ decisions signal a potentially vast
expansion of the jurisdiction of the NLRB, premised
upon social network postings as the functional equivalent of a gripe session among a group of disgruntled
employees endeavoring to decide upon the next step
to take collectively. Employers who never dreamed
that their non-union businesses fell within the NLRA
may find themselves answering charges of unfair labor
practices. Employees may find an unexpected ally in
employment disputes.21

Conclusion
The American Law Institute (ALI) has decided to weigh
in on social media postings in the employment arena.
The draft Restatement of Laws on Employment Law suggests that courts should recognize a cause of action for
the tort of wrongful employer intrusion upon a protected
employee privacy interest.
Forty-one states have adopted a common law right to
privacy,22 as well as the tort of intrusion upon seclusion
as defined in Section 652B of the Restatement (Second) of
Torts (1977).23 But the confines of privacy in the employment context have been poorly defined and poorly understood. An employer has been thought to have a legitimate
interest in the character and fitness of the people it hires.
Employers can be civilly liable to others for negligent
hiring or supervision of employees who go on to engage
in wrongful conduct. The draft Restatement urges that

Employers who never dreamed that their
non-union businesses fell within the NLRA
may find themselves answering charges
of unfair labor practices.

liability be imposed
upon an employer for
the wrongful intrusion upon an employee’s protected privacy
interest unless there is a
legitimate business interest
of the employer.
Chatter around the proverbial
office water cooler has been replaced by
social media postings chiseled in kilobytes
with a semi-permanent life to them. Social
media postings may provide employers
with information of legitimate interest, such as whether an employee is
affirmatively aiding the interests of a competitor, as well
as information which is widely viewed as irrelevant to
the employer’s business, such as an employee’s position
on controversial social or political issues. Whether an
employer is the local sheriff, the principal of a school or
a car dealer, all employers have an interest in protecting
the goodwill of their establishment and the allegiance
of the employee. But employees are entitled to a private
life – a zone of privacy into which the employer may
not intrude. The stakes are high for both sides, because
a single employee can damage a business by defamatory postings viewable by a large population, and an
employer can damage an employee’s life by an unwarranted termination for nothing more than free expression
of ideas on issues of little relevance to the business.
Welcome to the new battleground. This is just the
beginning.
n
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“Heaven?” (Part 1)
Late for Court (Again)
As usual, I was running a little late
for court. As I flashed my Secure
Pass at the court officer at the courthouse entrance, I asked where the
new Differentiated Case Management Preliminary Conference & Centralized Compliance Conference Part
(DCMPC&CCCP) was located. As I
trotted toward the elevator, I heard the
officer say, “Room 503.”
The elevator doors were closing, so I
thrust my briefcase between them and,
when the doors re-opened, pushed
my way inside. I found myself face
to face with my colleague, Chris, one
of two adversaries on my case that
morning. “Do you know what room
DCMPC&CCCP is in?” Chris asked.
“503,” I said as I confidently hit the
button for the fifth floor. “That’s a new
one for me,” Chris said. “Me too,” I
replied.

Room 503
When Chris and I opened the door to
Room 503, I immediately felt a strange
sensation. While I had trouble putting
my finger on what was different, Room
503 was clearly not like the other courtrooms I had appeared in. It seemed
brighter, and cleaner. The benches in
the gallery all had cushions, and all of
the cushions matched. Assorted conference forms were arranged in neat
stacks on a conference table near the
door, and the room was filled with
the soft, respectful murmur of many
voices.
There appeared to be an unusually
large number of court personnel pres-
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ent, and the judge was on the bench,
engaged in a lively, thoughtful giveand-take with the attorneys appearing
before her.
Following the normal custom, I
immediately called out the name of my
case, “Smith v. Jones.” The room went
silent. Instead of a desultory wave or
nod from the other attorneys, every
face in the room stared at me with the
look opera patrons give a persistent
cougher. The look the court officer
gave me was cause for concern. After
what seemed an eternity, the subdued
murmurings resumed. I turned to
Chris, quipping nervously: “We’re not
in Kansas, anymore.”
Chris and I sat on one of the benches, and I took in my surroundings.
Everything was familiar, yet different.
I looked more closely at the other
attorneys. All were dressed as though
they were on a photo shoot for a Paul
Stuart or Ralph Lauren magazine ad.
All were fit and tanned – they even
smelled good. I felt oddly out of place.
I turned to Chris: “We better see if they
do a calendar call or if we just check in
when all sides are present.”
We asked the part clerk what we
should do. She asked the name of our
case. I told her, she scanned her printout, and said, “Your case isn’t on in this
part.” “Isn’t this DCMPC&CCCP?” I
asked. “No,” she replied, and said to
the court officer, “These guys are looking for DCMPC&CCCP.”
Before I knew what was happening,
I felt a strong grip on my right arm.
“Come with me,” the court officer
said, leading Chris and me to and

then through the courtroom door.
“DCMPC&CCCP is in Room 053.” Just
before the door shut, I echoed the question John Kinsella asks his son Ray in
Field of Dreams: “Is this heaven?” “No,”
the officer replied, “it’s the Commercial
Division.” As the door closed, I said to
Chris, “The Commercial Division? I
could have sworn this was heaven.”
Chris and I rode the rest of the way in
silence down to the basement, to Room
053 and DCMPC&CCCP.

The Rules of the Commercial
Division
As luck would have it, I soon had an
opportunity to return to Room 503.
A commercial matter came into the
office where the plaintiff was suing my
client on a $30,000 commercial loan.
I knew that the Commercial Division
had its own set of rules and, excited
at the prospect of practicing in that
courtroom, I resolved to learn as much
as I could about the court and its rules.

Monetary Thresholds and
Jurisdiction for Commercial Cases
The Commercial Division Rules are set
forth in 22 N.Y.C.R.R. § 202.70; they
are available on the OCA website.1
The first thing I learned was that not
every county has a Commercial Division, and those that do have different
monetary thresholds:
Monetary thresholds
Except as set forth in subdivision
(b), the monetary thresholds of the
Commercial Division, exclusive of
punitive damages, interests, costs,

disbursements and counsel fees
claimed, are established as follows:
Albany County $25,000
Eighth Judicial District $50,000
Kings County $75,000
Nassau County $100,000
New York County $500,000
Onondaga County $25,000
Queens County $50,000
Seventh Judicial District $25,000
Suffolk County $50,000
Westchester County $100,000

Since the damages claimed in my
case exceeded the $25,000 monetary
threshold in the county where the
action was venued, I next consulted
22 N.Y.C.R.R. § 202.70(b) to determine
whether the claim was one properly
brought in the Commercial Division
and found that it was:
(b) Commercial cases
Actions in which the principal
claims involve or consist of the following will be heard in the Commercial Division provided that the
monetary threshold is met or equitable or declaratory relief is sought:
***
(6) Business transactions involving or arising out of dealings with
commercial banks and other financial institutions; . . .2

Knowing that the case was properly
placed in the Commercial Division,
I checked to see if there were special
rules for Preliminary Conferences.

Preliminary Conferences
I located and consulted Rule 8:3
(g) Rules of practice for the Commercial Division
Rule 8. Consultation prior to Preliminary and Compliance Conferences
(a) Counsel for all parties shall consult prior to a preliminary or compliance conference about (i) resolution of the case, in whole or in part;
(ii) discovery and any other issues
to be discussed at the conference,

including the timing and scope of
expert disclosure under Rule 13(c);
and (iii) the use of alternate dispute
resolution to resolve all or some
issues in the litigation. Counsel
shall make a good faith effort to
reach agreement on these matters
in advance of the conference.
(b) Prior to the preliminary conference, counsel shall confer with
regard to anticipated electronic
discovery issues. Such issues shall
be addressed with the court at
the preliminary conference and
shall include but not be limited
to (i) identification of potentially relevant types or categories
of electronically stored information (“ESI”) and the relevant time
frame; (ii) disclosure of the applications and manner in which the ESI
is maintained; (iii) identification of
potentially relevant sources of ESI
and whether the ESI is reasonably
accessible; (iv) implementation of
a preservation plan for potentially
relevant ESI; (v) identification of
the individual(s) responsible for
preservation of ESI; (vi) the scope,
extent, order, and form of production; (vii) identification, redaction,
labeling, and logging of privileged
or confidential ESI; (viii) claw-back
or other provisions for privileged
or protected ESI; (ix) the scope or
method for searching and reviewing ESI; (x) the anticipated cost
and burden of data recovery and
proposed initial allocation of
such costs; and (xi) designation of
experts.

Right off the bat, I noticed differences from the non-commercial, that
is, “regular” Preliminary Conference
Rules.4 Although parties in a non-commercial case are permitted to agree
upon an order in advance of the conference and submit it to be “so ordered,”
in which case the conference would
be cancelled, there is no requirement,
as in the Commercial Division’s Rule
8(a), to “consult prior to a preliminary
or compliance conference about . . .
resolution of the case, . . . discovery
and any other issues . . . and . . . the use

of alternate dispute resolution.” Nor
is there a requirement to “confer with
regard to anticipated electronic discovery issues” prior to the conference.
The requirement to confer with
my adversary prior to the conference
seemed useful, akin to the “meet and
confer” requirement in federal court.
I searched online for a sample of a
form used in a Commercial Division
case and stumbled upon the Division’s
“new”
Preliminary
Conference.
Use of the new form was adopted
May 2, 2014, and went into effect on
June 2, 2014. Good thing I checked.

Preliminary Conference Form
The Preliminary Conference form is 11
pages long and begins with appearances of counsel. The next section,
titled “Confidentiality Order,” states
that “most cases in the Commercial
Division involve facts that are highly
sensitive. In such cases, the court, in
order to proceed to proper discovery, orders the parties to enter into a
Confidentiality Agreement which the
court will ‘so order.’” The order “recommends” a form confidentially order
promulgated by the New York City Bar
and directs that if the “parties need to
change” the form, the parties are to
submit proposed changes for the court
to review.
Next is a section for a description of
the action, followed by a summary of
all parties’ claims and defenses, along
with amounts demanded. The order
goes on to address bills of particulars, notices for discovery and inspection, interrogatories, depositions, and
other discovery. Impleader actions are
directed to be commenced within 15
days of the completion of depositions
of enumerated parties.
Then, electronic disclosure is
addressed. This section requires that
the attorneys certify their participation
in the “Meet and Confer” mandated
in Rule 8(b), as well as that “they are
sufficiently versed in matters relating
to their clients’ technological systems
to discuss competently all issues relating to electronic discovery or to have
brought someone to address these
issues on their behalf.”
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Under the heading “Other Directives Concerning Electronic Discovery,” the order requires identification
of “relevant custodians for the computers/servers,” identification of “relevant search terms,” identification and
redaction of privileged information
and privilege logs, the insertion of
claw back provisions for inadvertent
disclosure, and a directive concerning
costs of electronic disclosure:
Each party shall bear its own costs
of production pursuant to U.S.
Bank v. Greenpoint Mtge. (citation
omitted). In the event that cost
shifting becomes an issue, the parties shall each write a letter to the
Court of not more than three (3)
pages outlining the problem prior
to having the court help resolve
the problem.

E

Finally, the section on electronic discovery requires identification of “issues
concerning the scope and methods of

preserving electronically stored information.”
Page eight of the form order
addresses an end date for fact disclosure, detailed provisions regarding
expert exchange, and an end date for
all discovery. Page nine includes the
note of issue deadline, deadlines for
dispositive motions, the scheduling of
a Compliance Conference, and space
for “Additional Directives.”
Page 10,5 where the judge signs the
order, contains the following warning:
“THE DATES SET FORTH HEREIN
MAY NOT BE ADJOURNED EXCEPT
WITH THE APPROVAL OF THE
COURT.”

the portion of the form order dealing
with experts.
On the same website where I found
the new Preliminary Conference form,
I saw a number of newly enacted rules,
together with proposals for a number
of additional new rules, all with public
comment periods ending in late May
and early June.6
Whether or not the Commercial
Division is, to paraphrase John Kinsella, heaven for litigators, requires
further study. In the next issue, I will
share what else I learned.
n

Conclusion

3. 22 N.Y.C.R.R. § 202.70(g)(8), amended eff. Sept.
23, 2013.

After spending just a few minutes
reviewing the rules of the Commercial
Division, I realized that it was going to
take serious research and preparation
to successfully navigate in that court;
in particular, I had to carefully review

1. http://www.nycourts.gov/rules/trialcourts/
202.shtml#70.
2.

22 N.Y.C.R.R. § 202.70(b)(7).

4. 22 N.Y.C.R.R. § 202.12, amended eff. Sept. 23,
2013.
5. Page 11 is titled “ADDITIONAL PAGES,”
leaving nothing to chance.
6. http://www.nycourts.gov/rules/comments/
index.shtml.
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Lawyers caring. Lawyers sharing.
Around the corner. Around the state.

5 Ways to Lose Referral Fees;
10 Ways to Keep Them
By Patrick J. Higgins

L

awyers referring cases to other lawyers are part of a
tradition as old as the bar. An equally old tradition
is lawyers losing those referral fees.
Telling another lawyer that a client will be calling is
a professional courtesy. It is not a referral agreement.
To share a fee, the lawyers must agree to that, and do
so in a way meeting the criteria of the New York Rules
of Professional Conduct (New York’s Model Rules) and
supporting case law. The courts have made this clear. The
question is, how can lawyers validly agree to share fees,
and thereby ensure that their mutual client is best served
without dispute?

The Law
New York statutory law recognizes that lawyers may
share fees with other lawyers.1 But lawyers cannot divide
a fee with a lawyer who is not associated with the same
law firm unless (1) the fee is in proportion to the services
rendered by each lawyer or by a writing given to the
client, each lawyer assumes joint responsibility for the
representation; (2) the client agrees to employment of

the other lawyer after a full disclosure that a division of
fees will be made, including the share each lawyer will
receive, and the client’s agreement is confirmed in writing; and (3) the total fee is not excessive.2
In the tort field, whether a fee is excessive is generally not in dispute. Personal injury and medical malpractice contingency fee agreements meeting the statutory requirements are not excessive.3 Neither are courtapproved infant or wrongful death settlements.
Rather, lawyers lose referral fees, or become entangled
in referral fee disputes, in five historical ways. We discuss each below, and provide ten ways to avoid these
scenarios.

Patrick J. Higgins (phiggins@powers-santola.com) is a partner at Powers
& Santola, LLP in Albany, N.Y., where he represents the seriously injured
and their families. He is the editor in chief of The Plaintiff’s Personal Injury
Action in New York (NYSBA 2009; supp. 2014) and author of Representing the Personal Injury Plaintiff in New York (NYSBA, updated annually).
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Scenario 1 – “I never agreed to share fees”
In this scenario, there is no express written fee-sharing
agreement. The case settles. One lawyer claims an agreement to share fees, and the other denies it. These cases
vary in result. They turn on evidence of an agreement in
the writings between the lawyers, custom and practice,
or parol evidence.
A case on point is Mills v. Chauvin.4 The lawyers were
former friends and business partners. The referring
lawyer, Chauvin, sent a case over to Mills, who handled
the case (the receiving lawyer). The case settled, and the
referring lawyer claimed that the case was sent to Mills
for him to handle on a quantum meruit basis. The receiving lawyer argued that he was entitled to one third of the
fee, based on his agreement to that effect with Chauvin.
The trial court and the appellate division found for the
receiving lawyer. Emails between the lawyers clearly and
concretely established their intent to share the fee as the
receiving lawyer indicated, thereby forming a binding
agreement.5
Sometimes custom and practice and parol evidence
establish a fee-sharing agreement, as in Carter v. Katz,
Shandell, Katz & Erasmous.6 Mrs. Carter was the widow
of the deceased referring lawyer Bernard Carter. He had
referred a medical malpractice case to the defendant
receiving firm on a 50% fee-sharing agreement. The
dispute arose when he died, the case settled, and no fee
issued to his estate.
Mrs. Carter sued the firm for the estate’s 50% of
the fee and won. The trial court found that (1) Bernard
Carter had in the past referred 10 cases to the defendant
firm and had received a 50% fee split on all of them;
(2) the retainer statement filed with the Second Department listed Bernard Carter and the defendant lawyers
as retained lawyers; and (3) Bernard Carter had worked
jointly on the case with the defendant law firm. These factors unequivocally demonstrated that Bernard Carter had
referred the case under a 50% fee-sharing agreement and
that his estate was entitled to that share of the fee.

Scenario 2 – “You didn’t do enough work or share
responsibility”
The receiving lawyer argues that the referring lawyer
only did 20% of the work, even though the referring
lawyer was due 50% of the fee under the fee-sharing
agreement. The receiving lawyer argues that the referring
lawyer should receive a fee based on quantum meruit.
As between these lawyers, the law favors the referring lawyer. A written agreement between lawyers to
divide legal fees is valid and will be enforced according
to its terms, if the lawyer who seeks a share of the fee
(generally the referring lawyer) contributed some work,
labor or service toward earning the fee.7 The courts will
not inquire into the precise value of “some work”;8 therefore, the fee split need not be proportional to the work
performed.9 This is particularly true where the referring
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lawyer has not refused a request to contribute more substantially.10 Thus, where a written fee-sharing agreement
called for one third of the fee to the referring lawyer, and
that lawyer performed 10% of the work on the case, the
referring lawyer was entitled to the one-third fee share
in the agreement.11 The referring lawyer, however, must
show that he or she did some work.12
Sometimes, the referring lawyer does not work on
the case. In this instance, the lawyer still may share the
fee according to the fee-sharing agreement if the lawyer
has agreed to be jointly responsible to the client for the
case, and the client has agreed to that.13 Without this joint
responsibility, the referring lawyer is doing nothing but
recommending a lawyer and cannot share the case fee.14
A valid agreement to share fees precludes an action for
quantum meruit.15 However, if the referring lawyer does
not work on the case, or share responsibility for it, the
courts have voided such an agreement and set fees based
on quantum meruit.16

Scenario 3 – “The fee-sharing agreement is void
because it violates New York’s Model Rules”
In this scenario, one lawyer resists sharing the fee because
the fee-sharing agreement violates New York’s Model
Rules. If the dispute is only between lawyers, and does
not impact the client, the courts frown on one lawyer
wielding the ethics rules as a sword against a colleague.
They look to see whether the client has been misled or
deceived, and knows of – and has agreed to – the feesharing agreement.17 If so, they are more likely to find
that a lawyer resisting payment had freely agreed to be
bound by the fee-sharing agreement and benefited from
it.18
However, other cases hold that a fee-sharing agreement violating New York’s Model Rules is unenforceable.19 And the courts are not bound by fee-sharing agreements when setting fees in infant settlement or wrongful
death cases – even if all lawyers agree on the sharing of
fees.20 Such agreements constitute only “non-mandatory
guidance.”21

Scenario 4 – “Your share of the fee is not calculated
that way”
Sometimes, lawyers agree to share fees, but disagree on
the fee. These disputes include whether the referring
lawyer should also receive one third of the enhanced
fee on a medical malpractice case,22 whether the referring lawyer’s one-third fee share should be reduced by
the receiving lawyer’s later fee-sharing agreement with
another counsel,23 and whether a successor lawyer was
responsible for the fees of appellate counsel as part of the
fee-sharing agreement.24
The courts have applied traditional contract principles
to such issues. Specific, unambiguous language remains
the coin of the realm. Thus, in Samuel v. Druckman &
Sinel,25 the Court of Appeals held that the referring law-

yer was entitled to one third of the entire legal fee in the
case, just as the fee-sharing agreement said. This was so
even though the receiving lawyer had retained another
lawyer to help with Frye motions and to try the complex case, and the efforts of the receiving lawyer and his
retained lawyer generated the enhanced fee.26

Scenario 5 – “Yes, we had a referral agreement, but
you didn’t refer this case”
In Clark v. Vicinanzo,27 general practice attorney Clark
referred a case to the firm of Vicinanzo and Wollman.28
The case later settled, generating a $600,000 fee to that
firm. Clark did not receive his referral fee and sued. Wollman answered the complaint and cross-claimed against
Vicinanzo for 50% of the fee based on an oral fee-sharing
agreement whereby Wollman would get salary and 50%
of the fee for any work that he brought in.
Clark settled with Vicinanzo and Wollman. Wollman
then tried his cross claim against Vicinanzo for 50% of the
fee before a judge. The issue was not whether an enforceable fee-sharing agreement existed. Vicinanzo conceded

4.

If the referring attorney is not going to work on the
case, the fee-sharing agreement must state that the
each lawyer assumes joint representation for the
case.
5. The fee-sharing agreement should state that the client’s fee for legal services will not be increased as a
result of the fee and case sharing between lawyers.
6. The client must be advised in writing of the above,
and execute a writing agreeing to the fee sharing.
7. For lawyers who must file retainer statements, the
opening filed retainer statement should confirm that
both lawyers will share the fee and set forth the percentages.
8. These written agreements should be executed when
a fee-sharing agreement is executed.
9. If there is no fee-sharing agreement, this should be
confirmed in writing so that the “referring” attorney
understands this up front.
10. With in-house referrals such as in the Clark case
above, the law firm should require that a written
form for all such referrals be executed by the

If the referring lawyer does not work on the case, or share responsibility
for it, the courts have set fees based on quantum meruit.
that it did. Rather, the lawyers disagreed about whether
Wollman had brought the case in to the firm. Vicinanzo
said that while Wollman may have been involved peripherally, Vicinanzo brought the case in, so there was no
referral and no 50% sharing of the fee.
The trial court ruled for Vicinanzo based on conflicting
and contradictory evidence and self-serving statements
by the parties.29 The appellate division found no reason
to disturb the finding of the trial court, which was best
suited to observe and weigh the credibility of the lawyers.30 This was a $300,000 lesson for Wollman, if he did
refer the case to the firm, and an expensive lesson in legal
fees and time for Vicinanzo if he didn’t.

10 Ways to Avoid Disputing – or Losing –
Referral Fees
No lawyer – or court – enjoys fee-sharing disputes and
litigation. These disputes are best studied from afar. To
ensure that vantage point:
1. Every fee-sharing agreement should be reduced to
writing signed by the referring and receiving lawyer.
2. The fee-sharing agreement must set forth the specific percentage of the fee that each lawyer will receive.
3. The fee-sharing agreement should define the fee that
will be shared, such as the entire fee recoverable in
the action or, if less, words to that effect.

managing partner and the attorney bringing the
case in. This form should be presented for signature
when the case is first brought in. This will confirm
that it is a referral pursuant to the existing feesharing agreement. If executed, that form should
end disagreement as to whether a particular case
qualifies or does not qualify as a referral. It will, of
course, also bring that issue to a head at that time if
the managing partner will not sign the form.
These 10 points should prevent lawyers from losing
referral fees and help them avoid Pyrrhic fee disputes
with colleagues. It is better for the client, bench, and bar
that the involved lawyers enjoy the successful client outcome they originally intended.
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Scientific
Proof
The Court’s Role as
Gatekeeper for Admitting
Scientific Expert Testimony
By Hon. William J. Giacomo

T

he trial courts are entrusted with the duty of gatekeeper when reviewing the admissibility of scientific expert testimony. The intention is to eliminate
junk science and ensure jurors only hear reliable expert
testimony which will assist them in understanding key
issues of fact presented at trial.1 Over the years, case
law has defined the trial court’s “gatekeeper” role and
outlined particularized standards for determining admissibility of scientific expert testimony at trial. This article
will discuss the development of this standard of review. It
will also examine the application of this standard in two
notable and high-profile Florida cases – State of Florida v.
Casey Marie Anthony2 and Sybers v. State.3

Development of the Trial Court’s Gatekeeper Role in
Evaluating Scientific Expert Testimony
The 1911 case of People v. Jennings4 was a case of first
impression regarding the admissibility of expert testimony for fingerprint identification.5 “Jennings paved the
way for the introduction of expert testimony regarding
fingerprint evidence in several states, including New
York.”6 In Jennings, the state proffered four qualified
expert witnesses in support of the prosecution in a murder case. The experts compared points of resemblance in
photographs of the fingerprints found on the railing at
the crime scene to Jennings’ fingerprints. Based on this
comparison, they opined that the fingerprints on the railing matched Jennings’.7 In ruling the expert fingerprint

identification was admissible evidence, that court compared fingerprints to photographs, x-rays, and evidence
retained from a microscope – all of which are admissible
evidence.8 It found a “scientific basis for the system of
finger print identification” and established the “general
and common use” standard, holding that scientific expert
testimony is admissible when it “is in such general and
common use that the courts cannot refuse to take judicial
cognizance of it.”9
In the 1923 case of Frye v. United States,10 the Court of
Appeals of the District of Columbia established a “general acceptance” standard, which New York has adopted
as its standard of review for scientific expert testimony.
Frye appealed his second-degree murder conviction,
alleging the trial court erred in precluding the testimony of his expert regarding results of a “deception
test” (also known as a polygraph test), which measures
rises in blood pressure.11 Appellant argued that scientific experiments have demonstrated that blood pressure
rises as a result of nervous impulses associated with
conscious deception or falsehood, and that his deception
test results (which lacked such rises) should have been
admitted into evidence.12
The Court of Appeals upheld the lower court’s ruling
on the inadmissibility of expert testimony on the results
of a deception or polygraph test. In so ruling, the court
established a “general acceptance” standard of review for
scientific expert testimony. It held:
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Somewhere in this twilight zone the evidential force of
the [scientific] principle must be recognized, and while
courts will go a long way in admitting expert testimony
deduced from a well-recognized scientific principle or
discovery, the thing from which the deduction is made
must be sufficiently established to have gained general acceptance in the particular field in which it belongs.13

The court held that polygraph test results are inadmissible since such test “has not yet gained such standing
and scientific recognition . . . as would justify the courts
admitting [it as] expert testimony.”14 Critics believed the
Frye standard imposed an unreasonably high standard
of review for scientific expert testimony, which would
prevent jurors from considering helpful information in
determining the outcome of a case.15 Nonetheless, courts
used Frye’s “general acceptance” standard for evaluating
scientific expert testimony throughout most of the 20th
century.16
In 1975, the Federal Rules of Evidence were adopted.
Rule 702, which specifically addresses the federal standard for the admissibility of expert testimony, states that
a qualified expert may testify in the form of an opinion
or otherwise when
(a) the expert’s scientific, technical, or other specialized knowledge will help the trier of fact to understand the evidence or to determine a fact in issue; (b)
the testimony is based on sufficient facts or data; (c)
the testimony is the product of reliable principles and
methods; and (d) the expert has reliably applied the
principles and methods to the facts of the case.17

Rule 702 seemed to differ from Frye in that it shifted
the focus of evaluating expert scientific evidence away
from the scientific community and onto the judge and
jurors as triers of fact.18 Thus, the federal standard of
review varied until the Supreme Court addressed the
issue in Daubert v. Merrell Dow Pharmaceuticals, Inc.19
In Daubert, the plaintiff commenced a product liability case against the defendant, who marketed the drug
Bendectin to pregnant women, including the plaintiff, to
alleviate morning sickness. The plaintiff alleged the drug
caused birth defects. The trial court precluded the plaintiff’s scientific expert studies linking Bendectin to birth
defects, holding that such studies did not meet Frye’s
“general acceptance” standard.20 The Supreme Court
reversed, holding that “[t]he Federal Rules of Evidence,
not Frye, provide the standard for admitting expert scientific testimony in a federal trial.”21 The Supreme Court
granted the trial court judge the duty of gatekeeper,
“requiring trial courts to scrutinize the reliability of any
expert evidence offered by the parties.”22 As a gatekeeper,
the trial court judge must assure that the expert testimony derives from scientific knowledge, is “relevant to
the task at hand,” and “rests on a reliable foundation.”23
Daubert established four considerations for determining
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the admissibility of scientific expert testimony under
Federal Rule of Evidence 702:
1. whether the theory or technique has been tested in
the expert’s community,
2. whether the theory or technique has been subject
to peer review,
3. any potential rate of error,
4. whether the theory or technique is generally
accepted in the expert’s community.24
In General Electric Co. v. Joiner,25 the U.S. Supreme
Court addressed the issue of the proper standard of
review by an appellate court in reviewing a trial court’s
determination on the admissibility of expert testimony.
In this case, an electrician sued the manufacturer of polychlorinated biphenyls (PCB) after suffering liver cancer,
allegedly caused by exposure to PCBs during the course
of his employment. The trial court excluded the plaintiff’s
expert testimony regarding studies that infant mice subjected to massive doses of PCBs developed cancer.26 On
the appeal, the Court held that a “[t]rial judge’s determinations regarding the admissibility of expert testimony
were to be reviewed only for abuse of discretion.”27
“In Kumho Tire Co. v. Carmichael, the [Supreme] Court
further clarified the extent to which Daubert’s reliability standard applies to proffers of evidence under Rule
702.”28 The plaintiff commenced a product liability suit
against a tire manufacturer and distributor after the
plaintiff’s car tire blew out, causing a fatal car accident.
In applying the Daubert standard, the trial court excluded
testimony from a tire failure analyst who concluded
that the blown-out tire was the result of a manufacturer or design defect. The Eleventh Circuit reversed and
remanded, stating Daubert applies only to scientific expert
testimony (and not a tire failure analyst). In reversing the
Eleventh Circuit, the Supreme Court held that the trial
court properly applied the Daubert standard to the nonscientific expert, stating that “a judge’s basic gatekeeping
function applies to all expert testimony” and there should
be no distinction between scientific knowledge and other
knowledge.29 The Court upheld the preclusion of the
expert’s testimony due to its unreliability and reasonably doubted methodology.30 Therefore, under Daubert,
General Electric Co., and Kumho Tires rulings:
[C]ourts are free to use a flexible approach for all
expert testimony in analyzing whether the proffered
testimony is reliable knowledge. Furthermore, the
lower courts are insulated from rigorous review by
the abuse of discretion standard, which is applied in
all determinations of whether an expert should be
allowed to testify.31

Is the Trial Court’s Gatekeeper Role Foolproof
or Can “Junk Science” Make Its Way Into the
Courtroom?
The broad standard of review for admitting scientific
expert testimony places a heavy burden on the trial court

to examine proffered scientific evidence and determine
its reliability. This may result in admitting scientific testimony which is nonetheless unreliable or disputed in
the scientific community. The court’s role as gatekeeper
has figured prominently in two high-profile Florida cases
– State of Florida v. Casey Marie Anthony32 and Sybers v.
State.33
In the Casey Anthony trial, prosecutors argued that
Anthony’s daughter Caylee was poisoned with chloroform34 and then suffocated when duct tape was placed
over her mouth and nose. The girl’s body was found
in a field near the family home six months after she
disappeared; her remains were too decomposed for an
exact cause of death to be determined. The state offered
Dr. Arpad Vass as an expert on the issue of the chemical makeup and odor analysis of decomposing human

question. To me it sounds like you’re asking can the
GC-MS determine if it’s a human decomp product, and
the answer is no. The GC-MS can be used and has been
validated, and it is my opinion scientifically valid in
order to identify compounds that can be associated with
human decomposition.”40 The GC-MS results from the
carpet sample found several varying peaks identified as
chloroform, which Dr. Vass characterized as the “largest
peak in any sample we have ever shot in the 20 years I’ve
been at Oak Ridge.”41
Dr. Vass also testified as to a second test he performed
on the carpet sample, referred to as “cryotrapping,”42
which also identified the existence of chloroform. On the
basis of these test results, Dr. Vass opined that the amount
of chloroform detected in the trunk material was 10,000
times greater that what would typically be expected.43

The trial courts are entrusted with the duty of gatekeeper to eliminate
junk science and ensure jurors only hear reliable expert testimony.
remains. The defense moved to exclude decomposition
odor analysis (DOA) performed on a carpet sample taken
from the trunk of a vehicle used by Ms. Anthony and
any “testimony relating to any air, carpet samples, or
paper towels” by Dr. Vass, claiming it was unreliable evidence.35 Under the standard set forth in Frye, this was a
case of first impression in the state of Florida, addressing
the admissibility of DOA evidence. The court applied the
Frye test to determine whether the scientific evidence was
“sufficiently established to have gained general acceptance” in the scientific community.36 The court admitted
Dr. Vass as an expert and allowed him to testify regarding
the odor of human decomposition in the carpet sample
taken from the trunk, finding that Dr. Vass’ extensive
training and experience rendered his expert opinion on
the odor emanating from the sealed carpet sample reliable and admissible.37
The court also admitted the DOA analysis evidencing
early decomposition odors found in the carpet. Dr. Vass
testified at the Frye hearing that a colleague, Dr. Marcus
Wise, an analytical chemist, removed air from the carpet
sample with a syringe and injected said air into a Gas
Chromatography Mass Spectrometry (GC-MS) detector.
He testified that the FBI lab as well as GC-MS expert and
noted author Dr. Statheropoulos used GC-MS to determine the chemical compounds of human decomposition.38 Interestingly, when asked by the defense if GC-MS
was generally accepted in the scientific community as
the instrument used to measure levels and specific compounds for human decomposition, he replied: “Well, I
would say that GC-MS can do that, yes.”39 When pressed
by the defense if it was generally accepted science, he
simply stated, “Well, sorry, I just don’t understand your

Notably, however, he also testified that he detected
butyric acid (which appears in the early stage of human
decomposition), yet did not detect valeric acid and propionic acid (which would typically precede butyric acid in
the human decomposition process).44
In admitting this testimony, the court held that GC-MS
was “routinely accepted as evidence in courts throughout Florida.”45 It found that it was the “gold standard”
test generally accepted in the scientific community to
identify odors emanating from a decomposing human
body, as testified to by both Dr. Vass and the defense
expert, Dr. Kenneth Furton, and as demonstrated by Dr.
Statheropoulos’ widely cited scholarly article.46 The court
held that the fact that Dr. Furton used the same GC-MS
data and arrived at a different expert opinion than Dr.
Vass47 only presented an issue for the jury regarding the
weight of the evidence as opposed to the admissibility of
such evidence.48
The trial court’s decision to admit the DOA analysis
and Dr. Vass’ observation regarding the odor was controversial. DOA analysis is in its infancy and opponents
of its admissibility argue that it is premature to deem
such analysis as generally accepted in the scientific community. As previously discussed herein, the Frye court
unequivocally precluded scientific expert testimony that
“has not yet gained such standing and scientific recognition . . . as would justify the courts admitting [it as] expert
testimony.”49 Yet, after the Frye hearing, the trial court in
the Casey Anthony case nonetheless admitted the novel
DOA analysis.
Sybers v. State50 concerned William Sybers, a medical
examiner, who was convicted of the first-degree murder
of his wife, allegedly by injecting her with two doses of
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succinylmonocholine.51 Immediately after his wife was
found dead, instead of ordering an autopsy, Sybers had
the body embalmed. Nine years later, the victim’s body
was exhumed and tested and evidence of succinylmonocholine was found in her embalmed tissues. Sybers
was tried and convicted of her murder. Sybers appealed
the conviction, arguing that “the trial court committed reversible error when it admitted, following a Frye
hearing, expert testimony based on tests purportedly
establishing the presence of succinylmonocholine in the
victim’s embalmed tissue nine years after the victim’s
death.”52 At the Frye hearing, Dr. Kevin Ballard, the
state’s expert, testified that he had developed a “unique”
test known as the
“bench procedure” for quaternary ammonium compounds in biological specimens which he used to test
embalmed tissue from appellant’s deceased wife for
the presence of succinylcholine, . . . which is lethal in
sufficient doses.
...
[H]e validated his methodology by using the “standard addition” method, which was generally accepted
in the scientific community.53

The trial court admitted Dr. Ballard’s expert testimony,
finding that the individual steps used by Dr. Ballard to
validate his methodology were generally accepted in
the scientific community.54 However, on appeal, the trial
court’s decision was reversed and the case was remanded
for a new trial.55 In its ruling, the appellate court stated
that the Frye test is “designed to ensure that the jury will
not be misled by experimental scientific methods which
may ultimately prove to be unsound.”56 The court held:
[The] State has failed to carry its burden of establishing by “independent and impartial proof” that the
scientific principles underlying the testing, i.e., that an
unstable compound like succinylmonocholine can be
preserved in nine-year-old embalmed tissue and that
it could come only from an injection of succinylcholine, are generally accepted in the relevant scientific
community.57

This raises the question of whether the trial court in
Sybers fulfilled its obligation as gatekeeper and adequately probed the witnesses to determine whether the state’s
expert testimony and testing methodology were reliable
and “generally accepted” in the scientific community. The
record shows that the defense in Sybers presented evidence
to dispute the state’s expert theory that succinylmonocholine can only be present in a human body by injection.
In fact, one of the state’s own experts, Marc LeBeau, Unit
Chief Supervisory Chemist in the Toxicology Department
of the FBI Laboratory, in Quantico, Va., acknowledged
the possibility of such substance being present as a result
of contamination or as a naturally occurring substance
within the human body. He performed tests on a number
26 | June 2014 | NYSBA Journal

of embalmed tissue samples that he knew did not contain
succinylmonocholine to make sure that there were no
outside contaminants and that succinylmonocholine was
not a naturally occurring product in embalmed tissue.58
Furthermore, the defense also offered expert testimony
from Dr. Ashraf Mozayani (the chief toxicologist and
laboratory director of the Houston, Texas medical examiner’s office) and Dr. Graham Jones (the director of the
medical examiner’s toxicology laboratory in Edmonton,
Alberta) to demonstrate the possibility that the succinylmonocholine detected in the victim’s body was present
by natural occurrence.
In Sybers, the trial court had to consider the reliability
of the scientific expert testimony proffered for admission
at trial. In addition to the reliability and general acceptance of the scientific testing methods, the court arguably
should have given greater weight and consideration to the
reliability and general acceptance of the validity of such
test results when testing a body which was immediately
embalmed and recovered for testing nine years later.59
Sybers’ defense experts, Dr. Mozayani and Dr. Jones, testified that Dr. Ballard’s failure to validate his methodology was unsound, especially when he could have done so
by testing other embalmed tissue specimens.60 They also
questioned Dr. Ballard and Mr. LeBeau’s failure to publish their work detailing their methodology or subjecting
it to peer review. They opined that “succinylmonocholine
could not be detected within the tissues after two years
when the tissues were embalmed 90 minutes after death
and immediately preserved in a freezer.”61
Collectively, this information before the trial court
should, at the very least, have cast doubt on the reliability of Dr. Ballard’s scientific test results given the
condition of the subject body. In its ruling, the trial court
simply stated that the state’s expert satisfied the Frye test
by proving that the individual steps of his testing methods were generally accepted by the scientific community without any consideration of these additional factors
which could impact the reliability of such test results and
might have rendered the test results unacceptable within
the scientific community.62

Conclusion
The trial courts have been entrusted with the duty of
being a gatekeeper with regard to the admissibility of
scientific expert evidence. Case law and the enactment of
Federal Rule of Evidence 702 have established the standard of review for trial courts to consider the admissibility of such evidence. The ultimate goal is to admit reliable
and generally accepted scientific evidence that will assist
a jury in understanding key issues at trial. Nevertheless,
despite the substantial case law and Rule 702, it is not
a foolproof or error-free standard. The Casey Anthony
trial depicts how novel science of DOA or “air science”
may result in the admissibility of potentially unreliable
evidence which may later be refuted by further advance-

ments in science. Likewise, the Sybers case clearly depicts
how one can be convicted based upon scientific expert
theory that is later deemed unacceptable in the scientific
community. Consequently, the role of a trial court as gatekeeper must not be taken lightly.
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If You Can’t Kill the Ump,
Should You Sue?
Legal Liability for Sports Referees
By Marc T. Wolin and Robert D. Lang
Introduction
The role of a sports official is an unusual one. It can be
argued that, in effect, sports officials are quasi governmental officials – akin to judges or traffic police or administrative hearing officers. Government officials under the
law are given superior protection or immunities, since
it is recognized that they need to do their jobs without
undue exposure or recrimination. In the current legal
environment under the vast majority of cases, officials are
given the benefit of the doubt when misfortune occurs.
There are thousands of sports officials in the United
States, participating in everything from pickup leagues
to professional sports. The vast majority of officials get
nominal pay and do this predominantly as an avocation.
They are motivated by their love of the sport, the physical activity and thrill of athletic competition, community
service and so forth. When the contestants take the field,
they might not like the officials, but all respect the necessity of their presence to fairly control the contest and rule
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on the play. Leagues can easily ask players or coaches not
participating in the contest to officiate, but instead rely on
impartial third-party officials.
What else does the role of the official entail? Is it to
create a “safety bubble” over the participants, so nothing
bad happens even in sports with hazardous activity? Is it
to maintain some sort of Orwellian control of the game
so people’s innately aggressive behavior is minimized
so there are no “cheap shots” or dangerous behavior on
behalf of the participants? Are the officials (as well as the
league and school authorities) liable when bad things
happen, notwithstanding the assumption of risk of the
participants and the behavior of the participants?
Thankfully, the vast preponderance of case law shows
that the world has not gone mad. While people always
can and will sue for anything, a sports official is not
responsible for making sure bad things do not happen. Nor is the official responsible for the irresponsible
conduct of participants under a broad theory that had

the referee controlled the game better that would have
prevented a participant from engaging in dangerous and
illegal conduct. Under controlling law, a sports official
is held to a standard of gross negligence. While not the
same immunity enjoyed by governmental officials, it is
preferable to a standard of mere negligence.

Case Law
To be sure, no one goes to a sporting event for the purpose of watching the referees. Except in rare circumstances, for example, when the NFL replaced the replacement
referees,1 or when referees make a favorable, although
perhaps dubious, call in their team’s favor,2 fans tend not
to cheer for referees.3
Yet, referees are the only ones participating in the
event who are not invested in which team prevails. They
act simultaneously as participant and spectator, “active
when they run up and down the field alongside players,
yet detached when they make swift, impartial decisions
in the midst of intense competition.”4
Referees in sport are often placed in difficult situations, needing to react immediately without time to contemplate their action. Although taking one’s time to react
is usually considered a virtue, in the context of sports,
hesitancy by the referee can be construed as uncertainty,
resulting in increased questioning of on-field decisions.5

Liability
Few people will volunteer to referee sporting events if, in
addition to accepting the risk of being criticized by players, coaches and fans, they also risk potential legal liability. In this regard, efforts to protect athletes from concussions can potentially place officials at risk when a player
who suffers a concussion files a claim, not only against a
coach or the team physician, but also the referee, on the
theory that the referee knew, or should have known, that
the player was dazed and confused and should not have
been allowed to re-enter the athletic contest. Legislation
designed to protect players from concussions can have
the effect of bringing referees directly into the line of fire.
For example, last year in Ohio, a bill intended to protect athletes from concussions required coaches or officials to remove a player from a game or practice should
the athlete show signs of a concussion or be suspected
of suffering from a concussion. Although the proposed
legislation contains some immunity for coaches, the Association of Coaches objected to the legislation, concerned
that the net effect of the bill would be to increase legal
liability for volunteers in youth sport organizations.6 A
number of states have already passed legislation that
limits the liability of referees and/or define assaults on
sports officials as crimes.7
Although it has been argued that there should be a
way to sue sports officials for “referee malpractice,”8
courts are generally loath to substitute their judgment
for that of an official and, in practice, intervene only

when a referee’s conduct constitutes gross negligence,
substantially departing from the necessary standard of
officiating.
The requirement of gross negligence by a sports official, rather than mere negligence, makes sense because
few individuals would be willing to officiate if their mere
negligence would result in personal liability for injuries
sustained by players.9 There is no disputing that the acts
of sports officials can cause serious injuries, especially
to players. A well-publicized incident occurred in the
NFL in 1972, when All-Pro linebacker Charles “Bubba”
Smith10 was injured while playing for the Baltimore Colts
in a pre-season game against the Pittsburgh Steelers.
While running toward the sidelines after an interception,
Bubba Smith leaped over fallen players and struck the
aluminum sideline marker, which was still stuck in the
ground – rather than having been allowed to fall. Bubba
Smith sued the NFL and the game official. After a mistrial,
a second jury found for the defendant. However, the case
is significant as it was the first time that a sports official
could possibly have been found liable for negligence during an athletic event. The case was not dismissed against
the game officials and was allowed to go to the jury. The
Smith court opined that any standard that would allow
referees and umpires to be liable on a mere negligence
approach would undoubtedly discourage those who volunteer or participate as referees, as they would be putting
themselves at a greater legal and financial risk without
receiving substantial, if any, monetary benefit.
Thirty-six years later, in 2008, University of Houston
wide receiver Patrick Edwards broke his leg, just after
half time, during a football game against Marshall University. A metal cart used by the Marshall University
band was parked a few feet behind the south end zone
and Edwards ran into it while trying to catch a long
pass.11 In addition to the pain, suffering and $30,000 in
medical bills, Edwards faced the possibility that the compound fracture, which required having a rod inserted into
his lower right leg, jeopardized his potential NFL career.
Edwards sued Marshall University, Conference USA
and the game referee, citing the NCAA football rules
requiring that “all markers and obstructions within the
playing enclosure shall be placed or constructed in such
a manner as to avoid any possible hazard to players.” The
case settled for $250,300.12
The requirement that officials ascertain that the playing fields are in safe condition is long-standing. For
example, in Forkash v. City of New York,13 the plaintiff was
injured during the semifinal game of a softball tournament, sponsored by the City Department of Parks and the
New York Daily Mirror.
All players testified that the outfield contained shards
of glass from numerous broken bottles and that, prior
to the game, they had told a uniformed New York City
Parks Department supervisor, who was also acting as
umpire, that the field was not in suitable playing condiNYSBA Journal | June 2014 | 29

tion. The supervisor had the infield, not the outfield,
cleared with a large broom. At the end of the first inning,
players again complained to the supervisor/umpire
about the condition of the outfield but were told that the
brooms had already been put away, it was getting dark
and they should “just get out there and play.”14 The two
outfielders (both 18 years old) did what they were told
and continued to play.
In the fifth inning, when it had already grown quite
dark, a ball was lined to the outfield. The plaintiff, running toward the ball while trying to make a play, tripped
on a piece of glass in the field and collided with a second
outfielder, who was also trying to catch the ball.
In the litigation that ensued, defendant City of New
York successfully moved to dismiss the complaint, stating
there were no questions of fact for the jury. On appeal, a
unanimous First Department reversed, stating that the
jury should decide the questions. The plaintiffs were
of “impressionable years,” and their obedience to the
umpire, which was “in baseball proverbially a dominating and inflexible figure,”15 created an issue of fact for the

the appellate court noted that umpires have considerable
discretion, noting,
testimony confirms what is the common understanding of the umpire’s task. In the absence of exceptional
circumstances, a softball umpire, when confronted
with unruly behavior by a player that arguably constitutes unsportsmanlike conduct, faces a spectrum
of discretionary options. At one end of the spectrum
is taking no action; at the other end is ejection of the
player or suspension of the game. In between are
warnings and other appropriate disciplinary action.
The umpire has discretion, within the spectrum, to
respond to the offensive behavior in the manner that
the umpire finds to be most appropriate in the given
circumstances.18

The court noted that the plaintiff had failed to produce
expert testimony to establish that the applicable standard
of care was breached by either or both of the umpires.
Further, the fact that the two umpires had improperly
failed to act in response to two earlier incidents in the

What does the role of the official entail? Is it to create
a “safety bubble” over the participants, so nothing bad
happens even in sports with hazardous activity?
jury to decide whether the players may not have had a
choice “when they knew that disobedience might disturb
a sporting event sponsored and planned by the city and
already in progress, might perhaps prejudice their team,
perhaps harm their own reputations.”16

Reasonableness
For an example of the courts applying a reasonableness
standard when reviewing the decisions of a referee,
consider Santopietro v. City of New Haven,17 where a softball game in an organized league in New Haven, Connecticut, went out of control. Players started cursing,
taunting members of the other team, kicking a garbage
can, throwing bats on the ground and their gloves on
the pitcher’s mound, and engaging in other ungentlemanly behavior. Two defendants served as umpires for
the game.
In the sixth inning, after hitting a fly ball to the outfield, one of the players intentionally flung his bat toward
the backstop. The bat passed through the backstop and
struck the plaintiff, a spectator, in the head, fracturing his
skull and causing other serious injuries. The plaintiff was
not on the field of play; he was watching his son play in
another game on an adjacent field.
The two umpire defendants moved for directive verdict in their favor, which was granted. On appeal, the
dismissals were sustained. In affirming the dismissal,
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game (tossing a bat toward other bats and taunting) was
insufficient to allow a jury to decide whether the umpires
breached a duty to the plaintiff.19
Similarly, in Zajaczkowski v. Connecticut State Soccer
Association, Inc.,20 the plaintiff was playing in an adult
soccer game in Stamford, Connecticut, as a member
of the Polonia Stamford Soccer Team. While scoring a
goal, the plaintiff collided with the goalkeeper from
the opposing team and sustained personal injuries. The
plaintiff sued the Connecticut State Soccer Association,
Inc. and the Amateur Soccer League of Connecticut but
failed to sue the referee who had supervised play. Nor
did the plaintiff sue the City of Stamford, which owned
the playing field, or the goalkeeper who injured the
plaintiff.
Among the claims made by the plaintiff was that the
defendants failed to properly supervise the officials provided to referee the game, failed to train the officials and
permitted the game to continue, while knowing it was
not being properly officiated to prevent violent behavior
and violation of the rules. In granting the defendant’s
motion for summary judgment, the court noted that
neither the plaintiff nor his manager nor members of
his team complained to the referee regarding the condition of the playing field or any violent level of play. Nor
did any player or coach request that a referee stop the
game. Accordingly, there was insufficient evidence of

negligence regarding the acts taken, or not taken, by the
referee during the game.
Where a referee acts reasonably, liability will not be
imposed when a player suffers a personal injury in the
course of an officiated contest. In Pape v. State,21 the claimant sustained personal injuries playing an intramural
floor hockey game in the gym of the State University
of New York at Albany. After stealing the puck from an
opposing player, a second player from that team knocked
the puck away from the claimant. The claimant grabbed
the second player by the legs, just above the knees, and
attempted to tackle him. The second player grabbed and
flipped the claimant and fell on the claimant’s neck, fracturing his cervical spine. At trial, Court of Claims Judge
Modugno found that the incident occurred because the
claimant attacked the second player – it was not attributable to a lack of supervision and training by the referees.
On appeal, a unanimous Third Department sustained the
verdict below, finding that there was no basis to disturb
the finding that the referees had not committed a lapse
of duty; in any event, “the referee’s officiating was not a
proximate cause of the injury.”22

Best Intentions
When umpires seek to reduce the risk to participants, they
can themselves be at risk of a lawsuit. In May 1995, during a Little League game in Colorado, the umpire picked
up a bat lying in the path of a player running from third
to home and tossed it away, striking 10-year-old Austin
Wright, who was standing in the on-deck circle, waiting
his turn to bat. The bat hit the boy in the face, shattering
five of his permanent teeth and cutting his upper lip.
Nine years later, Wright filed a lawsuit against the
umpire who had tossed the bat. The junior baseball
league and the umpire argued that there was no liability
because Wright’s father had signed a waiver releasing the
league from any claims of negligence or injury to his son.
Jefferson County District Judge Margie Enquist agreed
and dismissed the lawsuit prior to trial. In 2006, the Colorado Court of Appeals reversed the dismissal and stated
that the case should proceed to trial since the waiver did
not exempt those who acted grossly negligently, willfully
or wantonly. Appellate Judge Daniel Taubman ruled that
“[i]f a base runner had been approaching home plate,
[the umpire’s] conduct may have been negligent because
he might have simply thrown the bat in a manner that
a reasonably careful person under the same pressure to
prevent an injury would not have done.”23 The Appellate
Court also noted that the conduct of an umpire may rise
to legal liability if the umpire grabbed the bat and consciously decided to throw the bat into the on-deck circle.24
Another such incident occurred in 1999, during an
NFL game between the Cleveland Browns and the Jacksonville Jaguars. Orlando “Zeus” Brown, a 6-foot, 7-inch
360-pound offensive tackle for the Browns, suffered a
significant, career-ending eye injury after being hit when

the referee tossed a weighted penalty flag. Although the
NFL allegedly instructed its referees to weight penalty
flags with popcorn kernels, the official in question used
BBs.25 In 2001, Brown sued the NFL for his personal injuries, seeking $250 million, stating that the flag incident
prematurely ended his career; but he did not sue the
referee who threw the flag. Instead, Brown sued the NFL
for alleged negligent training of its officials.26 According
to reports, Brown settled in 2002 for between $15 million
and $25 million.27
In 2012, the New York Times reported in a front-page
article28 about a Pop Warner pee wee game in Massachusetts. The game, with players as young as 10 years
and none weighing more than 120 pounds, resulted in so
many injuries that one team no longer had the required
number of players to participate – five pre-adolescent
boys sustained head injuries. The officials did not intervene. Some parents accused the other team’s players
of deliberately trying to hurt their sons, and one coach
accused the other coach of not properly training his team
and jeopardizing them by not forfeiting. The league officials suspended both coaches for the rest of the season,
and the referees who oversaw the game were barred from
officiating any more contests in the league.
An October 2009 high school soccer match in Michigan resulted in a 14-year-old player nearly losing his leg
as a result of injuries sustained from being kicked by an
opposing player. Suit was filed against the two referees on
the theory that they had failed to control overly aggressive play. Close to 40 depositions were taken, including
testimony from teammates and spectators. The referees
contended that they did not see the player (who was also
a defendant) who kicked the plaintiff engage in aggressive behavior and that with two referees, they could not
cover the entire field. Ultimately, the case settled, on confidential terms, for $300,000.29
In Aboubakr v. Metropolitan Park District of Tacoma,30 a
highly competitive baseball game between two teams of
18-year-olds included taunts and cursing. At one point,
the home plate umpire warned the teams to calm down
and to stop cursing or he would end the game. The game
ended; the teams engaged in the traditional handshake,
which, in retrospect, turned out to be a bad idea because
during the handshake a fight broke out between Streets
and Carter, two opposing players. The fight was quickly
broken up, and one manager took his team off to left field
(literally) for a customary after-game talk.
At the end of that meeting, the opposing teams started
fighting, and one player picked up a baseball and threw it
toward the opposing team, striking the plaintiff in the eye
and causing serious injuries. By that time, the game had
concluded, and the field had been cleared for approximately 15 minutes before the incident occurred. The two
umpires assigned to the game had already collected the
bases and were standing safely across the street, out of
harm’s way.
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The injured player filed a lawsuit against the park
district, the umpires, the coaches and the player who
threw the ball. The defendants, other than the player
responsible for the accident, moved for summary judgment, and the trial court dismissed the claim. On appeal,
the court affirmed.
With respect to the umpires, the plaintiff argued that
they had breached their duty to adequately control the
game, specifically the verbal taunting between the teams,
thereby allowing the situation to escalate into physical
violence. The plaintiff contended that the umpires should
have taken greater steps to control the situation, including stopping the game, to prevent the incident that took
place.
The Appellate Court noted that umpires in athletic
events can be held liable only if the player who committed the act had a “known propensity toward violence or
there was a total absence of supervision.”31 The court

shake the hands of his opponents, one punched him and
a full-scale brawl broke out where the plaintiff was struck
in the eye and lost consciousness.
In the lawsuit he brought against the soccer league,
the plaintiff established that security guards were present during most of the games he previously played at the
league’s arena; and that on at least three occasions, he
saw the security guards intervene when players fought
or argued, successfully preventing those situations from
escalating. However, on the night in question, the plaintiff saw no security guards, and records obtained from
the soccer club showed that the security guards were not
paid for the date in question.
In denying the defendant’s motion for summary judgment, the court pointed out that the absence of security
guards on the date in question made a material issue of
fact as to whether adequate safeguards were taken, which
would have prevented the assault from taking place:

Regrettably, Aboubakr is not the only instance when
the post-game handshake resulted in violence.
found no evidence to support the plaintiff’s claim that
the player in question had a known propensity for violence, or that the umpires were aware that he posed any
physical harm. Nor was there any evidence to establish
that the player had fought with other boys in the past or
had a reputation for violence although, prior to the ballthrowing incident, the player in question had wrestled
with one of the opposing players.
[T]he evidence reveals nothing about Streets’ behavior
to suggest that he would throw a baseball at someone
with malicious intent. Moreover, Aboubakr admitted
that he did not anticipate anything more happening
once [coach] Emerson walked [player] Streets across
the field. Thus, [plaintiff] fails to show that the umpires
or Emerson had any knowledge of any propensity for
violence by Streets that should have prompted them to
take more stringent precautions.32

Although the plaintiff argued that the umpire should
have stopped the game in order prevent any possible
physical fight, the court concluded that “there is simply
no way of knowing whether the umpires could have done
anything to prevent the bad feelings between Streets and
Carter from boiling over. Aboubakr also suggests that the
umpires could have stopped the game during play, but
such an act may well have increased the tensions rather
than defused them.”33
Regrettably, Aboubakr is not the only instance when
the post-game handshake resulted in violence. In Talasazan v. Northridge Arena Soccer League, Inc.,34 the plaintiff
had finished playing a soccer match. When he went to
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The question posed by Talasazan is why the guards
were not present the night he was injured. Respondents have never addressed that question and we
are left to speculate why guards were present some
nights and not others. Given the statistical frequency
of fights and the absence of any such explanation by
the respondents, we believe it was highly foreseeable
that fights could occur at any game, making the need
for guards at every game just as foreseeable.35

Despite the fact that it would appear to be a good idea
for referees to be present during the traditional post-game
handshake between players, the Massachusetts State Basketball Officials Association (MSOBA) filed a lawsuit in
court in 2008 seeking a temporary injunction challenging
the ruling by the Massachusetts Interscholastic Council,
a committee of the Massachusetts Interscholastic Athletic
Association, that referees in all team sports remain at the
competition site until after the handshake ceremony has
concluded.
At a hearing in Worcester, Massachusetts, Superior
Judge Christine M. Roach rejected the claim by the referees that being present during the traditional handshake
could subject them to physical harm. MSOBA argued that
the rule would put its members in danger from fans and
coaches who were upset at calls made during the game.
In a courtroom filled with referees, high school administrators and officials, the court ruled that the referee organization had “not met [its] burden to demonstrate the
required level of imminent, non-speculative, substantial,
and irreparable harm to [the referees’] physical, reputa-

tion, or financial interest.”36 Indeed, the presence of the
officials during the handshake might prevent instances
such as those in Aboubakr and Talasazan.
The role of a referee in enforcing the rules, especially
those related to safety, was presented in Carabba v. Anacortes School District No. 103.37 There the plaintiff, a high
school student, sued for serious injuries sustained while
participating in a high school wrestling match. Specifically, he alleged that the referee failed to adequately
supervise the contestants, permitting his attention to be
diverted from the actions of the match, thereby allowing
an illegal and dangerous hold to be applied, and failing
to cause that hold to be broken, resulting in personal injuries. Specifically, in a match between two boys wrestling
in the 145-pound-weight division, one boy was applying
a half nelson, trying to roll the plaintiff into a pin position.
The referee, noticing a separation between the two mats,
moved to close the gap between the mats to prevent the
boys from rolling off the main mat and onto the bare floor.
His attention diverted, one of the contestants applied
what many of the eyewitnesses saw as a full nelson. As
the round ended, the plaintiff was unable to move; a
major portion of his spinal cord had been severed, resulting in permanent paralysis of all voluntary functions
below the level of his neck.
The case was submitted to the jury solely on the issue
of the referee’s negligence. The trial court ruled that
the referee was acting as the agent of the school district
when he refereed during the match. The jury returned
a verdict for the defendants and the plaintiff appealed.
On appeal, the Appellate Court reversed the judgment
and remanded the matter for a new trial, finding that
the school district, through the actions/inactions of the
referee, owed a duty to the student participants. Accordingly, any negligence of the referee was imputed to the
defendant school district.

the age of 11 and the older one injures a player from the
opposing team, could the referee be held liable for allowing the 13-year-old to play?40
In May of 2013, a discussion in Australia concerned the
potential liability of a referee for not sending a “bloke” off
the field in a rugby match after repeated incidents of serious foul play, should that player remain on the field and
injure another player. In response to this situation, Bill
Harrigan, the director of referees of Australia’s National
Rugby League (NRL), “brushed off questions over onfield officials’ liability in cases of serious injuries,” stating
“[t]he NRL’s got insurance. The refs are covered.”41

Economic Loss
Few sporting events in the United States create as much
passion as college basketball. In 1982, during the final seconds of a Big Ten basketball game between the University
of Iowa and Purdue, veteran referee Jim Bain called a foul
on an Iowa player, awarding two free-throws to Purdue,
resulting in a Purdue victory. The loss eliminated Iowa
from the Big Ten championship.
A few days after the game, John and Karen Gillespie,
who operated Hawkeye John’s Trading Post, a store
in Iowa City specializing in University of Iowa sports
memorabilia, began marketing T-shirts showing a man
with a rope around his neck captioned, “Jim Bain Fan
Club.” Bain then sued the Gillespies for injunctive relief

Referee Liability Abroad
Lawsuits against referees are not restricted to the United
States. In 2013, in Australia, a physiotherapist went onto
the field during a rugby match to tend to an injured
player. She was struck by other players as play continued
while she was still on the field, suffering serious injuries,
including a crushed vertebra, a $30,000 medical bill for
spine surgery and, she claimed, an 80% loss of income.38
The suit included as a defendant the referee for allowing
play to continue while an “obviously injured” player
was lying on the ground nearby. The referee denied that
he was under an obligation to stop play by blowing his
whistle and stated that he did not regard the condition of
the injured player to be serious.39 That suit is presently
pending.
Rugby is, indeed, a contact sport. A study in South
Africa noted the rise of personal injury claims in rugby
injuries among youths in that country and asked if a
13-year-old plays in a game intended for those under
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and damages. Perhaps thinking the best defense is a good
offense, or perhaps hoping for a sympathetic view from
the “home” Iowa courts, the Gillespies counterclaimed,
allegedly that his conduct in officiating the game was
below the standard of confidence required of a referee.
For money damages, the Gillespies claimed that the misconduct by Bain caused Iowa to lose and, because Iowa
was eliminated from the Big Ten championship, the Gillespies lost a potential marketing opportunity for memorabilia recognizing Iowa as the Big Ten champion.42
The trial court granted summary judgment dismissing
the counterclaim. On appeal, the dismissal was affirmed

zations and related individuals to expend money, time,
and resources to defend against such litigation. Under
the circumstances, public policy considerations evidently weigh against Mayer and his various claims.47

To which we add, Amen!

Conclusion
Let’s take an historical perspective. In 1940, during a football game between visiting Cornell, entering the game
with an 18-game unbeaten streak, Dartmouth, the home
team underdog, led 3-0 and field conditions made it difficult for either team to move the ball.48 Late in the fourth

After the New England Patriots and coach Bill Belichick
were caught in the 2007 “Spygate” scandal, a New York Jets
season ticket holder filed a federal lawsuit.
by the Iowa appellate court in Bain v. Gillespie.43 The court
held that the referee owed no duty to the Gillespies’ business interest:
Referees are in the business of applying rules for the
carrying out of athletic contests, not in the work of
creating a marketplace for others. In this instance,
the trial court properly ruled that Bain owed no duty.
Gillespies has cited no authority, nor have we found
any, which recognizes an independent tort for “referee
malpractice.” Absence corruption or bad faith, which
is not alleged, we held no such tort exists.44

If anything, fans have even a greater interest in their
teams than those that market their merchandise. After
the New England Patriots and coach Bill Belichick were
caught in the 2007 “Spygate” scandal, a New York Jets
season ticket holder filed a federal lawsuit, Mayer v.
Belichick, et al., against the Patriots, Belichick and the NFL,
taking the case all the way to the U.S. Supreme Court.
The plaintiff (who was also a lawyer) argued that a class
action suit should be allowed on the basis that large
sums of money were spent by fans to watch professional
football games that were essentially rigged. The suit
was dismissed by the U.S. District Court of New Jersey
(Judge Brown) and affirmed by the Third Circuit Court
of Appeals,45 and the Supreme Court declined to hear
the appeal.46 In affirming the dismissal, the Third Circuit
specifically noted:
At the very least, a ruling in favor of Mayer could lead
to other disappointed fans filing lawsuits because of “a
blown call” that apparently caused their team to lose
or any number of allegedly improper acts committed
by teams, coaches, players, referees and umpires, and
others. This Court refuses to countenance a course of
action that would only further burden already limited
judicial resources and force professional sports organi-
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quarter, Cornell had a first down at the Dartmouth 6-yard
line. Cornell failed to score on four downs. Nevertheless,
the linesmen signaled Cornell still had possession, and
the referee agreed. On the next play, with nine seconds on
the clock, Cornell scored on a touchdown pass and won
the game 7-3 with benefit of the “fifth down.”
After the game was over, officials reviewed the film
and discovered their error.49 The following day, the Cornell players, football coach, acting athletic director and
president agreed that Cornell should send a telegram
to Dartmouth offering to forfeit the game. Dartmouth
accepted the forfeit.50
In 1990, 50 years later, during a football game between
Colorado University and Missouri University, underdog
Missouri led 31-27 late in the fourth quarter. Colorado
drove near the Missouri goal line following second down;
the officiating crew failed to flip the down marker and
note that it was now third down. On the next play, Colorado was stopped short of the end zone. On the following
play (it was actually fourth down but it was marked by
the officials as third down), Colorado was again stopped
short of the goal line. The quarterback spiked the ball,
stopping the clock with two seconds remaining. The
referees failed to award the ball to Missouri and, on the
final play of the game, Colorado scored, “winning” the
game.51
For 20 minutes thereafter, the Big Eight officiating crew
and the referee conferred as to whether the score counted.
During that delay, radio and television announcers noted
that Colorado had scored with the help of the additional
play and the referee was so advised. Nevertheless, the
referee ruled that the touchdown would stand.
In contrast with Cornell’s reaction following the Cornell-Dartmouth game of 1940, Colorado football coach
Bill McCartney52 stated that he had considered forfeiting
the game but decided against it because “the field was

lousy,” thereby blaming the home team Missouri for the
condition of the field, linking those conditions to accepting the fifth down.53
Colorado went on to claim the 1990 National Championship. The seven-man Big Eight Conference officiating
team was suspended indefinitely. The reaction in Missouri was predictable.54 It was not until 1998, eight years
after the game and four years after McCartney retired
as Colorado head football coach, that he admitted making mistakes and being “saddened” by the fifth down
fiasco.55
We may not need to wait another 50 years for another
“fifth down” situation. Should it occur, it remains to
be seen whether the reaction of the participants will be
closer to those of a 1940 Cornell-Dartmouth game or
the 1990 Colorado-Missouri game. It would hardly be
surprising if lawsuits are filed by the universities (think
of the lost revenue in bowl games which the school lost
with a lower BCS standing), players (who, not playing
in that bowl game, will miss out on the opportunity to
showcase their talent for the NFL), fans (who need little
reason to sue other than the belief that their school has
been wronged) and possibly even mascots and cheerleaders who will miss out on television exposure because
their team is either not “bowling” or is going to a less
prominent bowl. Indeed, matters might not even proceed
to that point since fans and athletes watching the game on
TV or checking their smartphones in the stadium, would
immediately text, email and call in efforts to notify the
officials and their team of the mistake, much like viewers
at home sought to contact tour officials to complain that
Tiger Woods had taken an illegal drop in a golf tournament.56
The fifth down example is illustrative of the change
in the interpretation of equity, fairness and self responsibility over the past decades. The standard of gross
negligence is consistent with the concept that the official
has the elevated status of an impartial arbiter who must
be insulated from liability. Additionally, current case law
has not put an obligation upon the official to be a “safety
bubble.” Last, the official is not being held liable for the
control of the game, although plaintiffs will fashion their
case to minimize the poor behavior of participants who,
in fact, are the ones committing the tortious behavior that
runs afoul of proper behavior in the first instance, and the
rules of the game in the second.
It is in everyone’s interest that referees and umpires
are fully focused on the actions on the field, without
being distracted by concerns over future lawsuits. For
most, service as a referee is more a labor of love than
a full-time profession. As has been observed, these are
men and women who love their sport; usually they once
were athletes themselves and want to stay connected and
active in sports. They may be without the ball, but they
are still running up and down the court or the field; they
are integral to the game and to the fabric of sport.57

It is therefore important that the law continue to
allow referees to do their job, with the players performing, the fans rooting, and the referees officiating without the unsettling prospect of potential litigation changing the basic nature of sports. This can
best be done by protecting referees by having them
liable only for intentional or grossly wanton actions.
Negligence in refereeing a sporting event should not
be allowed to give rise to legal iability. Let’s just play
ball.
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The Use of Cy Pres
Petitions to Obtain Grants
of Residual Funds From
Class Action Settlements
By Martin Minkowitz, Lesley Rosenthal and Michael A. Wiseman

Introduction
One of the mechanisms that the New York Bar Foundation and other charitable organizations have used to fund
charitable activities is the petition of courts and counsel
for cy pres awards for potential residual funds from class
action settlements. This article describes the cy pres mechanisms generally and some of the successes the New York
Bar Foundation has achieved.
A fertile source of funding for nonprofits exists where
unclaimed, or “residual,” funds are left over from class
action settlements. The doctrine of cy pres, from the Norman French phrase cy pres comme possible (“as near as
possible”), may be invoked when courts wish to allocate
unclaimed funds that are left over from a settlement
at the end date of the distribution process.1 That date

arrives when either all known plaintiffs have been made
whole2 or when distributions have ceased according to an
end date specified by either the settlement3 or the court
(“claim deadline”).4 Cy pres may also factor in settlement
agreements where parties seek to prophylactically plan
for the disposition of unclaimed monies through what are
known as “cy pres” distribution provisions.5
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Class Action Settlements
Outside its application to charitable trusts, the cy pres
doctrine is most frequently applied in the class action
setting,6 where cases involve named representatives
acting on behalf of numerous absent class members.7
Class action complaints may implicate putative classes
of thousands or even millions of potential claimants who
are subsumed under the class definition.8 In this context,
funds may go unclaimed because some class members
remain unidentified and therefore unaware of pending settlements or because eligible class members who
are otherwise entitled to funds fail to submit claims as
required9 or because the individual recovery amounts
do not exceed procedural costs.10 These residual funds
are ripe sources of potential monies for nonprofits savvy
enough to petition the court to invoke the cy pres doctrine.
The court may approve such a distribution if the end
destination befits the original interests and composition
of the class.11

Eleemosynary Organizations
Charities and the foundations that support them may
petition courts and counsel under the cy pres doctrine to
receive distributions of residual funds.12 Organizations
that choose to do so must keep in mind the foundational
basis for the doctrine that the residual funds must serve
goals closely related to the underlying claims that presaged the settlement in question.13

Legal and Practical Considerations in
Making Requests
Legal Considerations
In a class action settlement arising in federal court, the
district court judge plays an active role as a steward of the
class’s interests and as a counterweight to the sometimes
conflicting pecuniary interests of counsel.14 Federal Rule
of Civil Procedure 23(e)(1)(A) mandates the court to conduct a fairness hearing in order to protect the interests of
the class.15 The goal of the court is to determine whether
the settlement is fair, reasonable and adequate by examining whether the interests of the class are better served
by settlement than by further litigation.16 In doing so, the
court considers whether the claims process is likely to be
fair and equitable in its operation.17
The court reviews the settlement as a whole, including
cy pres provisions, and has within its equitable authority
the ability to deny a cy pres assignment if it finds that the
charity in question does not suit the goals of the underlying litigation; but the court may not rewrite the settlement agreement.18 Alternatively, parties may provide in
the settlement agreement that the court may, at its discretion, choose a charity to benefit from any residual funds;
however, this can be disfavored.19 If nothing is provided
in the settlement, the court will face the whole cloth
dilemma of how to dispense residual funds.
38 | June 2014 | NYSBA Journal

The district court has great discretion in deciding
how to award these residual funds,20 and, generally, the
unclaimed funds may be distributed by the court in one
of three ways: (1) reversion to the defendant; (2) disbursement to other class members who have filed claims; or (3)
cy pres distributions.21 Courts diverge in their treatment
of the cy pres doctrine. Some judges express skepticism,22
preferring monies to be returned to the defendant,23 but
others hold that a cy pres distribution is an appropriate
way “for a court to put any unclaimed settlement funds
to their ‘next best compensation use, e.g., for the aggregate, indirect, prospective benefit of the class.’”24 Cognizance of these regional variations is an important aspect
in developing a persuasive petition.
Cy pres distributions must be tied to the underlying litigation – “the nature of the plaintiffs’ lawsuit, the
objectives of the underlying statutes, and the interests
of the silent class members, including their geographic diversity.”25 In seeking to apply this standard, the
First Circuit, for example, has adopted the “reasonable
approximation” test, based on the American Law Institute Principles of Aggregate Litigation enunciated in §
3.07(c): “[W]hen feasible, the recipients should be those
‘whose interests reasonably approximate those being
pursued by the class.’”26 This recurrent test is perhaps
the most important component of a successful petition for
residual funds. Nonprofits and charities should be aware
and considerate of this governing standard. For example,
the court in In re Lupron cited numerous sister circuits
that have applied the reasonable approximation test in
rejecting cy pres awards to charitable organizations, and it
stated that “[a]s these cases make clear, the mere fact that
a recipient is a charitable or public interest organization
does not itself justify its receipt of a cy pres award.”27 The
primary focus of a petition for residual funds should be
to explain to the court how the funds will be used and
the nature of the organizations to whom they may be
awarded, including specific charities, if known.
Cy pres awards must conform to the geographic nature
of the underlying class and nature of the litigation. Courts
have also considered the geographic makeup of the cy
pres recipients and compared them to the geographic
composition of the class. In In re Airline Antitrust Ticket
Commission, the Eighth Circuit held that a cy pres distribution in a national class action suit against airlines to
mostly local recipients was an abuse of the district court’s
discretion.28 In the Tenth Circuit, the District Court of
New Mexico stated that
because many corporations, especially national corporations, are incorporated in Delaware or other eastern
states, or large states, it may be that class litigation
is concentrated in areas like the Southern District of
New York [or] in certain Californian districts; thus,
concentrated, urban areas may benefit more from class
litigation than more rural, sparsely populated areas,

like New Mexico, which have few particularly large
corporations and few national class actions.29

A successful petition will convince the court that the cy
pres recipient will provide indirect benefit to the class by
being similar in nature or in geographic composition.

Practical Considerations
In order to bolster the credibility of the organization,
re-granting entities, such as the New York Bar Foundation, may articulate to the court whether there are legal
or administrative fees associated with the distribution of
grant money. There are some techniques for a successful
petition to be considered.

The Foundation reports that cy pres matters have
included:
• White v. First American Registry30: Federal District
Judge Lewis A. Kaplan awarded $1.2 million cy pres
funds to the Foundation to re-grant to organizations
addressing improper tenant screening practices.
Board members with background in legal services
and housing issues made site visits to the five grantees, interviewed program managers, and required
true-ups of budgets against actual spending. Programs improved access to fair housing and helped
families avoid homelessness.
• Pinnacle31: $2 million+ of settlement funds were
ordered by the Honorable Colleen McMahon to be

Obtaining cy pres awards requires vigorous efforts to earn the
trust of judges, uncover settlement funds that should be paid out to
charities, locate suitable recipients, and provide accountability.
Although every litigation is affected by its own set
of facts and circumstances, the following are strategic
guidelines that petitioners for cy pres awards may wish
to consider:
1. Identify the goals, strengths, and capabilities of your
foundation, and the charities to which the foundation may be donating.
2. Identify cases that fit the paradigm (both old and
new cases).
3. Research the particular circuit court, district court,
and how the judges have ruled in previous cases
involving the cy pres doctrine.
4. Articulate why the petitioner-foundation is particularly well-suited to identify suitable charities and to
distribute funds.
5. Contact plaintiff’s counsel and express desire to be
involved with the possibility of helping to distribute
residual funds.
6. Petition the court.
Include a detailed description of the proposed charities,
their mission and use of the grant monies in relation
to the underlying goals of the litigation. Alternatively,
explain how the use of the grant monies will provide an
indirect benefit to the class.
The New York Bar Foundation, for example, as a leading provider of cy pres assistance to courts and counsel,
uses speeches, meetings and brochures to cultivate contacts in cases where cy pres monies might result. The New
York Bar Foundation has a small administrative staff and
a zealous board, who understand the legal system and
unmet needs. This energy and knowledge is coupled with
financial oversight of the board’s finance and investment
committees, making the Foundation a go-to organization
for judges and class action counsel for cy pres awards.

administered by the Foundation, to oversee promised improvements in housing conditions for lowincome New Yorkers.
• City of Detroit v. Grinnell32: Chief Judge Preska, in
Manhattan, entrusted The New York Bar Foundation to re-grant $850K to an entrepreneurship program for disabled veterans at Syracuse University
and an antitrust technology policy center at University of Pennsylvania Law School. These funds,
from a long-forgotten antitrust settlement, helped
improve disabled veterans’ prospects and business
ethics nationwide. Board members with technology law knowledge made site visits and provided
accountability over the three-year grant period.
Obtaining cy pres awards requires vigorous efforts to
earn the trust of judges, uncover settlement funds that
should be paid out to charities, locate suitable recipients,
and provide accountability. These awards are increasing
access to justice to our society as a whole, in this unique
and high-impact way.
n
1. In re Lupron, 677 F.3d 21, 30 (1st Cir. 2012); Lesley Rosenthal, Good
Counsel: Meeting the Legal Needs of Nonprofits 116 (2012) (Rosenthal).
2.

Id.

3. See, e.g., In re Crazy Eddie Sec. Litig., 906 F. Supp. 840, 843 (E.D.N.Y.
1995) (reviewing a settlement which “required that all proofs of claims must
be filed by a date specified in a notice of the proposed settlement of class
actions”).
4. See, e.g., In re Cendant Corp. Prides Litig., 189 F.R.D. 321, 323 (D.N.J. 1999)
(stating that the court has general equitable power to define the scope of class
action judgments and settlements); Grace v. City of Detroit, 145 F.R.D. 413, 415
(E.D. Mich. 1992) (holding that Fed. R. Civ. P. 23(d) provides authority for
issuance of a class notice which bars claims not filed before a particular date).
5.

See In re Lupron, 677 F.3d at 26.

6. Cy Pres Settlements, The American Law Institute Principles of the Law of
Aggregate Litigation § 3.07 cmt. a (2010) (Aggregate Litigation).

NYSBA Journal | June 2014 | 39

7. William B. Rubenstein & Alba Conte, Newberg on Class Actions § 1.1
(5th ed. 2013).
8. Thomas M. Hefferon & Douglas A. Thompson, Class Action Update: The
Increasing Scrutiny of Class Settlements and Other Developments, 60 Bus. Law.
797, 805 (2005).
9.

23. Klier v. Elf Atochem N. Am., Inc., 658 F.3d 468, 482 (5th Cir. 2011) (Jones, J.,
concurring) (stating that the court must return residual funds to the defendant).
24. Id. at 474 (quoting Masters v. Wilhelmina Model Agency, Inc., 473 F.3d 423,
436 (2d Cir. 2007)).
25. Nachshin v. AOL, LLC, 663 F.3d 1034, 1036 (9th Cir. 2011).

Aggregate Litigation, § 3.07(b), supra note 6.

10. Kevin M. Forde, What Can a Court Do With Leftover Class Action Funds?
Almost Anything!, 35 No. 3 Judges’ J. 19 (1996).

26. In re Lupron, 677 F.3d at 33 (quoting Aggregate Litigation, supra note 6, at
§ 3.07(c)).

11. See Aggregate Litigation, supra note 6, at § 3.07 cmt. b (“In such circumstances, there should be a presumed obligation to award any remaining funds
to an entity that resembles, in either composition or purpose, the class members or their interests.”).

27. Id. at 34:

12. See Rosenthal, supra note 1, at 116.
13. See Aggregate Litigation, supra note 6, at § 3.07(c) (“The court, when feasible, should require the parties to identify a recipient whose interests reasonably approximate those being pursued by the class.”); see also id. at § 3.07 cmt.
a (commenting that the doctrine arose from the trust context, where “if the
testator’s precise terms could not be carried out the court could modify the
trust in a manner that would best carry out the testator’s intent”).
14. See David F. Herr, Annotated Manual for Complex Litigation 503 (4th ed.
2013) (“[J]udges should be wary of granting class members illusory nonmonetary benefits, such as discount coupons for more of defendants’ product,
while granting substantial monetary attorney fee awards.”).
15. Id. at 502; see Fed. R. Civ. P. 23(e)(1)(A).
16. Herr, supra note 14, at 503; see Fed. R. Civ. P. 23(e).
17. Herr, supra note 14, at 502.
18. Id. at 502 (citing Hanlon v. Chrysler Corp., 150 F.3d 1011, 1026 (9th Cir.
1998) (“The settlement must stand or fall in its entirety.”)).
19. See In re Lupron, 677 F.3d at 24, 26 (“[W]e express our unease with federal
judges being put in the role of distributing cy pres funds at their discretion.”).
20. In re Thornburg Mortg., Inc. Sec. Litig., 885 F. Supp. 2d 1097, 1108–09
(D.N.M. 2012).
21. See Herr, supra note 14, at 523.
22. See Mirfasihi v. Fleet Mortg. Corp., 356 F.3d 781, 784 (7th Cir. 2004) (Posner,
J.) (stating in dicta that where it is infeasible to distribute proceeds of a class
action settlement and therefore the cy pres remedy is applied to “prevent the
defendant from walking away from the litigation scot-free . . . [t]here is no
indirect benefit to the class from the defendant’s giving money to someone
else. In such a case the ‘cy pres’ remedy . . . is purely punitive.”).

See, e.g., Nachshin v. AOL, LLC, 663 F.3d 1034, 1040 (9th Cir. 2011)
(rejecting, in a nationwide privacy class action, a cy pres distribution to local Los Angeles charities because it did not “account for
the broad geographic distribution of the class,” did not “have
anything to do with the objectives of the underlying statutes,” and
would not clearly “benefit the plaintiff class”); Six Mexican Workers
v. Ariz. Citrus Growers, 904 F.2d 1301, 1311–12 (9th Cir. 1990) (invalidating a cy pres distribution to the Inter-American Fund for “indirect distribution in Mexico,” id. at 1304, in a class action brought
by undocumented Mexican workers regarding violations of the
Farm Labor Contractor Registration Act, because the distribution
was “inadequate to serve the goals of the statute and protect the
interests of the silent class members,” id. at 1312); Houck v. Folding
Carton Admin. Comm., 881 F.2d 494, 502 (7th Cir. 1989) (invalidating
settlement agreement, in a national antitrust class action, that made
a cy pres distribution to local law schools, and directing the district
court to “consider to some degree a broader nationwide use of its
cy pres discretion”); In re Folding Carton Antitrust Litig., 744 F.2d
1252, 1253–54 (7th Cir. 1984) (invalidating, in a national antitrust
class action, a cy pres distribution that would establish a private
antitrust research foundation on the basis that “[t]here has already
been voluminous research” on the subject).
28. 268 F.3d 619 (8th Cir. 2001) (explaining that a cy pres distribution should
be closely related to the geographic origin of the underlying claim and distributed to those similarly situated to the class).
29. In re Thornburg, 885 F. Supp. 2d at 1109.
30. No. 04 Civ. 1611 (LAK), United States District Court, S.D. New York.
31. Charrons, et al. v. Pinnacle Grp., No. 07 Civ. 6316 (CM), U.S. District Court,
S.D. New York.
32. Nos. 68 Civ. 4026, 4028 and 4027 (LAP), U.S. District Court, S.D. New
York.

Estate Planning and Will Drafting in New York
Completely updated, this comprehensive text will benefit those who are just entering this growing area. Experienced practitioners may also benefit from the practical
guidance offered.
Editor-in-Chief
Michael E. O’Connor, Esq.
DeLaney & O’Connor, LLP
Syracuse, NY

Key Benefits
• Marital Deduction / Credit Shelter Drafting
• Estate Planning with Life Insurance
• Lifetime Gifts and Trusts for Minors
• Planning for Client Incapacity

PN: 4095 (includes 2013 update) | 2013 | 882 pages | loose-leaf

To order call 1.800.582.2452 or visit us online at www.nysba.org/pubs
Order multiple titles to take advantage of our low flat rate shipping charge of $5.95 per order, regardless of the number of items shipped.
$5.95 shipping and handling offer applies to orders shipped within the continental U.S. Shipping and handling charges for orders shipped
outside the continental U.S. will be based on destination and added to your total. Prices do not include applicable sales tax.

Mention code: PUB2173 when ordering.
40 | June 2014 | NYSBA Journal

Kenneth R. Kirby is an Assistant
County Attorney who represents
the County of Erie in a variety of
matters, including the defense of
personal injury and civil rights claims
and the litigation of contractual
disputes involving the county
or its departments or officers.
Previously, he was in private
practice, representing assureds and
other individual, corporate, and
governmental clients in personal
injury, professional malpractice,
coverage, premises and products
liability, and commercial litigation.
Mr. Kirby’s published article, “The
Six-Year Legal Malpractice Statute
of Limitations: Judicial Usurpation
of the Legislative Prerogative?”
(66 N.Y. St. B.J. Dec. 1994, p. 14),
precipitated an amendment of CPLR
214(6) to clarify that the appropriate
statute of limitations applicable to
claims of (non-medical) professional
malpractice is three years, not
six years, “regardless of whether
the underlying theory is based in
contract or tort.” See McKinney’s
N.Y. Session Laws, L.1996, c.623,
sec. 1, eff. Sept. 4, 1996.

The Note of Issue Filing
Requirement
By Kenneth R. Kirby
Introduction
Practitioners in personal injury and other civil litigation1
have for some time been confronted with a growing
practice in the New York State Supreme Court – namely,
the pre-note of issue scheduling of civil cases for a “date
certain” on which trial is to commence. This is usually
done as part of a comprehensive, written “Scheduling
Order” that not only establishes a deadline for the
completion of disclosure but also sets a date by which
a note of issue must be filed. Presumably, when such
a date certain for trial is thus established at a first or
“preliminary” conference, the date certain is recorded,
at a minimum, on the individual justice’s trial calendar,
whether or not it is placed, at that juncture, on a county
clerk’s “main” trial calendar (in counties where such is
maintained). This growing practice raises an important
question, namely, is the note of issue requirement for
placing a civil case on the trial calendar, as enacted in
Rule 3402(a) of the Civil Practice Law and Rules (CPLR),

still the effective gatekeeper to the trial calendar? And
if it is not, should its historical efficacy be restored? To
answer these questions, we must first examine the note of
issue requirement itself, and, later, the pertinent calendar
provisions of the Uniform Civil Rules for the Supreme
Court and the County Court (Uniform Court Rules), as
found in Part 202 of Title 22 of the New York Compilation
of Codes, Rules, and Regulations (N.Y.C.R.R.). We then
discuss the problems that arise when courts prematurely
schedule civil cases for trial before, rather than after, the
filing and service of a note of issue. Finally, a proposal
that would avert or, at the least, reduce the frequency of
these problems is advanced.

The Note of Issue Requirement
Historically, to place a civil case on the Supreme Court’s
or the County Court’s trial calendar, a party – typically,
the plaintiff – has been required to file and serve a note
of issue accompanied by a certificate of readiness that
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attests to the completion or waiver of all discovery. Trial
readiness, not the date of commencement of the action,
is the sine qua non of placement on the trial calendar. As
Professor David D. Siegel described the procedure in his
Practice Commentaries to Rule 3402 of the Civil Practice
Law and Rules:
C3402:1. Note of Issue. Generally.
In New York practice under the CPLR, the filing of a
“note of issue” is the thing that gets the case onto the
court’s “calendar” to await trial. Not until that filing
[occurs] does the case take its position in line, and,
unless the case has been granted a preference under
CPLR 3403, its position is the bottom of the calendar,
whence it moves up as earlier cases go to trial. The time
when the action was commenced is not the determinant.
If action X is commenced months or even years after
action Y, action X will nevertheless be tried first if X’s
note of issue was filed first.2

In a peculiar quirk of New York civil practice,
Under subdivision (a) of CPLR 3402, it is the filing
of the note of issue that puts the case on the court’s
trial calendar. The filing presumably signifies that
the case is ready for trial, but the thing that really
attests to [trial] readiness is a device not mentioned
at all in CPLR 3402, or, for that matter, anywhere in
the CPLR. It is the “certificate of readiness,” a paper
that ordinarily accompanies the note of issue and
confirms that the case is indeed ready; that all pretrial
procedures have been completed or an opportunity for
them has been had but not exploited. The certificate is
a creature entirely of the rules.3

To place Professor’s Siegel’s Practice Commentaries in
context, the text of CPLR 3402(a) is set out, below:
Rule 3402. Note of issue.
(a) Placing case on calendar. At any time after issue
is first joined, or at least forty days after service of a
summons has been completed irrespective of joinder
of issue, any party may place a case upon the calendar
by filing, within ten days after service, with proof of
such service two copies of a note of issue with the
clerk and such other data as may be required by the
applicable rules of the court in which the note is filed.
The clerk shall enter the case upon the calendar as of
the date of the filing of the note of issue.

Pursuant to the mandatory last sentence of the
above statute, the clerk “shall,” as a ministerial task not
involving the exercise of discretion, “enter the case upon
the [trial] calendar” . . . “as of the date of the filing of
the note of issue.” Notably, the clerk is directed to do
so without any direction from a Supreme Court justice
or a County Court judge and even before the expiration
of opposing counsel’s 20-day “window” within which
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to move to vacate the note of issue, as prescribed in 22
N.Y.C.R.R. § 202.21(e).4
Consistent with the foregoing, 22 N.Y.C.R.R. § 202.21(a)
(Note of issue and certificate of readiness) provides, in
pertinent part, “No action or special proceeding shall be
deemed ready for trial or inquest unless there is first filed
a note of issue accompanied by a certificate of readiness,
with proof of service on all parties entitled to notice, in
the form prescribed by this section” (emphasis supplied).
If, therefore, a civil action or special proceeding is,
conversely, not “ready for trial or inquest” in a case
where a note of issue accompanied by a certificate of
readiness is not “first filed,” it stands to reason that civil
actions or special proceedings should not be scheduled
for a “date certain” for trial or inquest “unless” a note of
issue with certificate of readiness has “first [been] filed,
[accompanied by] proof of service on all parties entitled
to notice” – as is, also, statutorily required by CPLR
3402(a).
The purpose of requiring the concomitant filing and
service of a certificate of readiness that attests to the trialreadiness of the case, together with the note of issue, is
obvious – to ensure that no case reaches the trial calendar
if it is not actually ready to be tried. To effectuate this, 22
N.Y.C.R.R. § 202.21(e) provides that any non-filing party
may, within a strict 20-day “window” after the filing
and service of a note of issue and certificate of readiness,
move to vacate the note of issue “if it appears that a
material fact in the certificate of readiness is incorrect, or
that the certificate of readiness fails to comply with the
requirements of this section in some material respect.”
Once this window closes, discovery is, in almost all
instances, closed.5
Thus, 22 N.Y.C.R.R. § 202.21(e) provides a timesensitive mechanism for a party who believes discovery
is incomplete to remove the case from the trial calendar
so that discovery can be completed. If a litigant timely
moves for such relief and if an order vacating the note of
issue is granted, then
[a] case in the supreme court or a county court marked
“off” or struck from the calendar or unanswered on
a clerk’s calendar call, and not restored within one
year thereafter, shall be deemed abandoned and shall
be dismissed without costs for neglect to prosecute.
The clerk shall make an appropriate entry without the
necessity of a motion.6

If, on the other hand, a motion to vacate is not timely
made or if timely made is denied, the case remains on the
trial calendar – with discovery now closed except upon
the demonstration of the aforesaid “special, unusual or
extraordinary circumstances”7 – and continues its ascent
to the top of the calendar as the other cases ahead of it are
tried or otherwise concluded.
A fairly straightforward process, it would seem, but
one that is short-circuited when a court schedules a date

certain for trial at a first, or “preliminary,” conference
with counsel. A preliminary conference is, under the
Uniform Court Rules, to be conducted before a note of
issue and certificate of readiness have been filed and
served upon other counsel8 and therefore, before either
the completion of discovery or the commencement,
let alone the expiration of, opposing counsel’s 20-day
period within which to move to vacate the note of issue.
When at this early juncture of a civil case, a court issues
a comprehensive written scheduling order that not only
establishes a deadline for the completion of disclosure but
also a deadline for the filing of a note of issue and a date
certain for trial, problems can and do arise, frequently
giving rise to motion practice that might, otherwise, have
not become necessary.

Problems That Can Arise When a Date Certain for
Trial Is Scheduled Pre-Note of Issue
When one Supreme Court justice in, say, Action X,
schedules a trial date (Date Z) before a note of issue
has been filed and served, it can put trial counsel in a
bind. What if another Supreme Court justice (one whose
practice it is never to schedule a matter for trial until after
a note of issue with certificate of readiness has been filed
and served) inadvertently double schedules this same
trial counsel for trial in Action Y on Date Z? The second
justice correctly reasons that the trial scheduling order
issued in Action X before a note of issue with certificate of
readiness was filed in Action X is not compatible with CPLR
3402(a)’s note of issue requirement and technically, was
never on the trial calendar.9 What is trial counsel to do,
other than disappoint one or the other of the two clients
for whom he or she must now supply substitute trial
counsel who is available to try one of the two cases on
Date Z, while original trial counsel tries the other? The
client whose case must be tried by substitute counsel will
find this solution unpalatable, to say the least.
Besides this worst-case scenario, other problems
sometimes arise when a trial date is scheduled at a
preliminary conference. Often, this premature scheduling
sets the stage for ensuing discovery disputes if problems or
delays occur during the course of discovery proceedings,
rendering the scheduled trial date impracticable or, in
hindsight, overly ambitious.
Sometimes discovery is delayed by non-parties who
are outside or not entirely within either party’s control,
such as treating physicians who may not promptly respond
to requests for medical records and other information
needed to conduct an injured plaintiff’s examination
before trial or independent medical examination. Clients
may either not have anticipated or be unprepared or
unequipped to cope with the scope or breadth of discovery
demands served upon them. And if the breadth or scope
of discovery demands is, or appears to the responding
party to be, overbroad or excessive, court intervention
or motion practice may be necessary to resolve the issue.

Sometimes, privilege or confidentiality issues or concerns
must be resolved or litigated. Occasionally, trial counsel
may simply be overwhelmed by a spate of discovery
and/or other deadlines across a number of cases he or
she is handling, sometimes in different courts in different
jurisdictions, each court10 with its own unique set of rules
and deadlines.
Premature scheduling at a preliminary conference
of either a date by which a note of issue must be filed
or a date certain for trial can be problematic – most
often, when counsel find themselves unable to complete
discovery by the time appointed to file a note of issue.
More than one plaintiff’s attorney, for example, has
been heard to respond, in opposition to a defendant’s
motion to vacate the note of issue upon the ground that
discovery is incomplete, that the attorney was “forced” to
file the note of issue in order to comply with the court’s
scheduling order.
Whether what is needed is to complete discovery, file a
note of issue or even to commence trial itself, litigants can
find themselves bumping into prematurely established
deadlines. When this happens, motion practice frequently
ensues, as one party or the other applies to or moves
the court to vacate the note of issue, for extension(s) of
deadline(s) and/or, in the most extreme situations, for an
adjournment of the date set for trial.
When, however, CPLR 3402(a)’s note of issue
requirement is honored and the Uniform Court Rules’
calendar provisions (discussed below) are followed in
the sequential order prescribed therein, the “compliance
conference” – an intermediary conference that occurs
after the preliminary conference but not later than 60 days
before the date fixed for the completion of discovery11 –
provides a means to adjust to exigencies or difficulties
that may have arisen during the discovery process, by
extending the previously set discovery deadline to allow
all parties to complete discovery before requiring that a
note of issue be filed by a date that the court may, then,
set during that compliance conference – but not before.

The Provisions of the Uniform Court Rules for
the Supreme Court and the County Court Do Not
Contemplate Scheduling a Civil Case for Trial
Before, Rather Than After, a Note of Issue (With a
Certificate of Readiness) Has Been Filed
Before the inauguration of the Individual Assignment
System, way back when, each county clerk would
maintain a central trial calendar system, upon which
cases were placed solely by the filing, along with the
required fee and proof of service upon all parties or their
counsel, of a note of issue with a certificate of readiness.
Then, cases worked their way up the calendar, to be
assigned for trial to whatever Supreme Court justice was
available, or, pursuant to such rotation as might have
been established. In those days civil cases were not
assigned to a particular justice until a note of issue had
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been filed, and the parties were afforded wide latitude to
chart their own procedural course through the courts12
“unless public policy is affronted.”13
However, the Individual Assignment System has
accentuated the individual justice’s own calendar
preferences. As Professor David D. Siegel has warned
practitioners, “[i]n this day of the Individual Assignment
System (IAS), the preferences of the individual judge
must be checked on, as well. When one judge owns a case
from cradle to grave, as contemplated under the IAS, the

time frame set forth in subdivision (b), unless otherwise
shortened or extended by the court depending upon
the circumstances of the case.”18 At the conclusion of
such a preliminary conference, “a form of a stipulation
and order, prescribed by the Chief Administrator of
the Courts, shall be made available which the parties
may sign, agreeing to a timetable which shall provide for
completion of disclosure within 12 months of the filing of
the request for judicial intervention for a standard case,
or within 15 months of such filing for a complex case.”19

Is the note of issue requirement for placing a civil case
on the trial calendar, as enacted in CPLR 3402(a), still
the effective gatekeeper to the trial calendar?
judge’s individual preferences are especially important in
respect of calendar matters.”14
While perhaps “especially important,” “the preferences
of the individual judge” should not trump either CPLR
3402(a)’s note of issue requirement (such filing being an
absolute and indispensable prerequisite to scheduling a
civil case for a “date certain” for trial), or the calendar
provisions contained in 22 N.Y.C.R.R. Part 202, for the
two reasons that follow.
First, even were the Uniform Court Rules to be
(erroneously) construed as permitting justices to place
cases on their individual calendars notwithstanding
the non-filing of a note of issue with concomitant
certificate of readiness, statutes prevail over conflicting
or contradictory court rules.15
Second, the calendar provisions of the Uniform Court
Rules do not support such a construction. They are worded
and structured to effectuate, rather than circumvent, the
note of issue filing-and-service requirement for placement
of a civil case on the trial calendar, as that requirement
appears in Rule 3402(a). We proceed, therefore, to an
examination of those calendar provisions.

Preliminary Conference Calendar
Section 202.22(a)(1)–(8), title 22 of the N.Y.C.R.R.
(Calendars), prescribes a number of civil calendars
for use by Supreme Court justices and County Court
judges in civil actions. Among these is a “(1) Preliminary
Conference Calendar. A preliminary conference calendar
is for the calendaring for conferences of cases in which
a note of issue and certificate of readiness have not yet been
filed.”16 (emphasis supplied). What specific topics are to
be addressed at such a preliminary conference, which
is to be held not more than 45 days after the request for
judicial intervention has been filed?17 Section 202.12(c)(2)
(Preliminary conference) prescribes, among other items
to be considered, the “establishment of a timetable for
the completion of all disclosure proceedings, provided
that all such procedures must be completed within the
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Crucially, no specific provision is made, within the cited
sections, for the court to set either a deadline for the filing
of a note of issue or a trial date.

Compliance Conference Calendar
Moving forward, then, in the chronology of a civil action,
22 N.Y.C.R.R. § 202.19(b)(3) provides, “No later than 60
days before the date fixed for the completion of discovery,
a compliance conference shall be held to monitor the progress
of discovery, explore potential settlement, and set a date
for the filing of the note of issue.” (emphasis supplied).
Clearly, therefore, no Supreme Court justice or County
Court judge should, at a preliminary conference, impose
a deadline even for the filing of the note of issue, let alone
schedule a date certain for trial.
Pretrial Conference Calendar
Moving even deeper, in point of time, into the progression
of a civil action toward trial, “[a] pretrial conference shall
be held within 180 days [i.e., after] the filing of the Note
of Issue.”20 Such a pretrial conference calendar is, in
contradistinction to either a preliminary conference or a
compliance conference, “for actions awaiting conference
after the note of issue and certificate of readiness have been
filed.”21 22 N.Y.C.R.R. § 202.19(c)(2) (Pretrial conference)
mandates, “At the pretrial conference, the court shall fix a date
for the commencement of trial, which shall be no more than
eight weeks after the date of the conference” (emphasis
supplied).22
Based, therefore, on the clear language of all the
pertinent court rules prescribing various court calendars
and their respective purposes and sequence, as well as
the mandatory language of 22 N.Y.C.R.R. § 202.19(c)(2)
and CPLR 3402(a), the court must wait until the pretrial
conference to “fix a date for the commencement of trial.”
This is the first conference prescribed to occur following
the filing of a note of issue, which filing, in its turn, is the
statutory prerequisite to the placement of the case onto
the trial calendar in the first instance.23

Having examined the purposes and sequence of the
various court calendars prescribed by the Uniform Court
Rules, and, having already discussed the controlling
statute, CPLR 3402(a), let us examine CPLR 3401 and the
applicable court rules prescribing various court calendars
and governing calendar practice to ascertain whether
there is any persuasive basis upon which Supreme
Court justices or County Court judges may, properly,
schedule civil cases for trial before a note of issue with
concomitant certificate of readiness has been filed and
served in manner prescribed by both CPLR 3402(a) and
22 N.Y.C.R.R. § 202.21(a), (b).
Two possibilities present themselves, CPLR 3401 and
22 N.Y.C.R.R. § 202.12, but they fail to justify courts in
scheduling a civil case for trial in the absence of a filedand-served note of issue with certificate of readiness
because each is too general, and neither is as specific as
is CPLR 3402(a) with respect to prescribing a method
for placing civil cases on the trial calendar. Further,
in light of the express language of CPLR 3402(a), the
provisions of 22 N.Y.C.R.R. § 202.21(a), (b), (e), (f), and
the other Uniform Court Rules establishing various court
calendars and prescribing their purposes and sequence,
each of these two possibilities is inadequate to justify any
Supreme Court justice or County Court judge in setting a
civil case down for a “date certain” for trial before, rather
than after, a note of issue with certificate of readiness has
been filed and served.
First, CPLR 3401 provides, generally, as follows:
Rules for the hearing of causes.
The chief administrator of the courts shall adopt
rules regulating the hearing of causes, which may
include the filing of notes of issue, the preparation and
publication of calendars and the calendar practice for
the courts of the uniform court system.

Insofar as practicable, such rules with the city of New
York shall be uniform.
The problem with relying on a general statute such
as CPLR 3401 as justification for scheduling civil cases
for trial before a note of issue has been filed is that CPLR
3402(a) prescribes, with great specificity, the method by
which a case is placed on the trial calendar. By filing and
serving a note of issue along with a certificate of readiness,
at that time the clerk is statutorily commanded to place
the case on the trial calendar. Because “so far as the
particular intention [as expressed in one statute, or, one
part of one statute] is applicable, the general intention
[as expressed in another statute, or, in another part of
one statute] yields.”24 Rule 3401, the more general of the
two, cannot be construed to authorize courts to schedule
trials absent a filed-and-served note of issue.25 Consider
as well the fact that the overall structure of Part 202 of
the Uniform Court Rules is consistent with requiring a
note of issue with certificate of readiness to have been
filed and served as a prerequisite to either placing a

civil case on the trial calendar or scheduling that civil
case for trial.
The second possibility, 22 N.Y.C.R.R. § 202.12,
provides, at subsection (c), “The matters to be considered
at the preliminary conference shall include . . . (7) any
other matters that the court may deem relevant.” Does
this general, catch-all provision afford courts carte blanche
to “deem relevant,” at a preliminary conference, the
establishment of a date certain for trial in derogation
of the prescribed statutory means by which a case is to
be “[p]lac[ed] . . . on [the trial] calendar” – namely, by
filing and serving a note of issue? No. As restated by the
Fourth Department in Sciara v. Surgical Associates of West
New York, P.C.,26 “it is well established that, in the event of
a conflict between a statute and a regulation, the statute
controls.”27 Or, as stated in Hellner, “‘Administrative
regulations are invalid if they conflict with a statute’s
provisions or are inconsistent with its design and purpose.’”28
Hence, 22 N.Y.C.R.R. § 202.12(c)(7) must, perforce, yield
to CPLR 3402(a)’s sole prescribed statutory method for
“[p]lacing [a] case on [the] calendar” – to wit, by filing
and serving a note of issue. The statute must, therefore,
control not only the means by which civil cases are placed
on the trial calendar, but, logically, when they may first be
scheduled for trial.

The Solution: Uniformly, in All Supreme and County
Courts Across New York State, Honor the Note of
Issue Rule and Do Not Schedule Civil Cases for Trial
Until and Unless a Note of Issue With Certificate
of Readiness Has Been Filed, Served, and, if Timely
Moved Against, Not Vacated
The solution: Go back to the future. Honor what the
court long ago said in A. Kreamer, Inc. v. M. Kamenstein,
Inc.29 (reversing an order that had placed the action on
the calendar for trial on a day certain in Kings County
Supreme Court and directed the plaintiff or defendant
to, thereafter, serve and file a note of issue): “There is no
authority in the court to direct trial of an action when the
action itself is not on the calendar.” If courts firmly and
uniformly across the state, and in all instances, adhered to
the statutory rule requiring the actual filing and service of
a note of issue and certificate of readiness as an absolute
and indispensable prerequisite to placing a Supreme
Court or County Court civil action or special proceeding
on the trial calendar and, hence, to scheduling such
matters for a date certain for trial (or, for inquest), this
would go a long way toward avoiding impossible trial
conflicts for litigators. It would also obviate or, at the least,
reduce the need for motion practice seeking to vacate the
note of issue, directed toward the timing, provision,
scope, propriety, or breadth of discovery or seeking trial
adjournments or continuances to accommodate either
the completion of discovery or trial counsel’s scheduling
conflict(s). By re-establishing the note of issue rule as the
sole and exclusive means by which a civil case can be
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placed on the trial calendar and, ergo, scheduled for a date
certain for trial, the courts would avoid trial schedule
conflicts; reduce the frequency of discovery problems,
disputes and motion practice; and, most important, allow
all civil litigants to be represented, at trial, by counsel of
their choice – counsel who are most familiar with their
cases, having “lived” with those cases from inception
through trial.
n

7.

Joseph, 187 A.D.2d at 947.

8. See 22 N.Y.C.R.R. § 202.22(a)(1), entitled Calendars and sub-titled,
Preliminary Conference Calendar, which provides, “A preliminary conference
calendar is for the calendaring for conference of cases in which a note of issue
and certificate of readiness have not yet been filed” (emphasis supplied).
9. “Since no note of issue was ever filed in this action, it was never on the
trial calendar.” Clark v. Great Atl. & Pac. Tea Co., Inc., 23 A.D.3d 510, 511 (2d
Dep’t 2005).
10. And, often, each justice or judge of each court.
11. See 22 N.Y.C.R.R. § 202.19(b)(3).

1.

Including, among others, this author.

2. 7B McKinney’s Cons. L. of N.Y., CPLR 3402, Siegel’s Practice
Commentaries, C3402:1, p. 14, main volume. (emphasis supplied.)
3. Id., C3402:2, pp. 15–16. See 22 N.Y.C.R.R. § 202.21(b) (prescribing the form
and content of not only the certificate of readiness but, also, the note of issue).
4. Meaning, necessarily and as a matter of deductive logic, that once a
copy thereof is filed and “served upon the clerk of the trial court” (see 22
N.Y.C.R.R. § 202.21(e)), as well as, obviously, opposing counsel, an order
vacating a note of issue necessarily and immediately operates to strike a
case from the trial calendar, thereby activating CPLR Rule 3404’s one-year
period to restore the case thereto (in manner as prescribed in 22 N.Y.C.R.R.
§ 202.21(f)) so as to prevent the case from being “deemed abandoned” and
automatically dismissed, by entry of the clerk without the necessity of a
motion, for neglect to prosecute, all pursuant to CPLR 3404.
5. Joseph v. City of Buffalo, 187 A.D.2d 946, 947 (4th Dep’t 1992) (“It is settled
law that, upon the filing of a note of issue and statement of readiness, a
party is foreclosed from further discovery, absent a demonstration of special,
unusual or extraordinary circumstances.”), aff’d, 83 N.Y.2d 141 (1994).
6. CPLR 3404 (Dismissal of abandoned cases). What it means for a case
to be “deemed abandoned . . . for neglect to prosecute” or “marked ‘off’ or
struck from the calendar …” could be the subject of a separate, entire article,
even though an order vacating a note of issue should, as a matter of pure
logic, be construed, ipso facto, as “str[i]k[ing] the case from the calendar”
for purposes of both CPLR 3404’s one-year restoration requirement and
(automatic) dismissed-as-abandoned provision whenever a case that has been
so stricken is not restored to the [trial] calendar within that rule’s one-year
window. See discussion at n. 4, supra.
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12. Stevenson v. News Syndicate Co., Inc., 302 N.Y. 81, 87 (1950) (citations
omitted); Chem. Bank v. Buxbaum, 76 A.D.2d 850, 851 (2d Dep’t 1980) (citations
omitted).
13. Mitchell v. N.Y. Hosp., 61 N.Y.2d 208, 214 (1984) (citations omitted).
Indeed, such continues to be the law. See, e.g., Doe v. Marzolf, 258 A.D.2d 970,
970 (4th Dep’t 1999) (citations omitted); see also Ford v. Pulmosan Safety Equip.
Corp., 13 Misc. 3d 1242(A) (Sup. Ct., Queens Co. 2006) (Kelly, J.) (noting, at
*9, “However the parties, as always, are free to chart their own procedural
course.”), app. dismissed, 52 A.D.3d 710 (2d Dep’t 2008).
14. 7B McKinney’s Cons. L. of N.Y., C3401:1 (Siegel’s Practice
Commentaries), p. 9 (main volume).
15. Sciara v. Surg. Assocs. of W.N.Y., P.C., 104 A.D.3d 1256, 1257 (4th Dep’t
Mar. 15, 2013) (majority opinion), lv. to app. granted, 107 A.D.3d 1503 (4th
Dep’t June 7, 2013), app. dismissed, 22 N.Y.3d 951 (Oct. 22, 2013).
16. 22 N.Y.C.R.R. § 202.22(a)(1).
17. 22 N.Y.C.R.R. § 202.19(b)(1).
18. Which, in its turn, refers to the “Differentiated Case Management”
deadlines for an “expedited” case (eight months); for a “standard case” (12
months); and for a “complex case (15 months), as these are each prescribed
in 22 N.Y.C.R.R. § 202.19(b)(2)(i)–(iii). See also, in this regard, 22 N.Y.C.R.R.
§ 202.19(b)(2), directing the court, “[a]t the preliminary conference, [to]
designate the track to which the case shall be assigned.”
19. 22 N.Y.C.R.R. § 202.12(b) (emphasis supplied).
20. 22 N.Y.C.R.R. § 202.19(c)(1).
21. 22 N.Y.C.R.R. § 202.22(a)(4) (emphasis supplied).
22. Which pretrial conference necessarily follows, in point of time, both
the “preliminary” conference and the “compliance” conference because the
pretrial conference “shall be held within 180 days of [i.e., after] the filing
of the Note of Issue” (22 N.Y.C.R.R. § 202.19(c)(1)), but each of those two
conferences are to occur before such a filing. See 22 N.Y.C.R.R. § 202.19(b)(1),
(3).
23. See A. Kreamer, Inc. v. Kamenstein, Inc., 251 A.D. 865, 865 (2d Dep’t 1937),
cited in 105 N.Y. Jur. 2d, Trial, § 36, at p. 83, n. 5 (main vol., 2006). In this case,
the Appellate Division reversed on the law an “[o]rder placing the action upon
the calendar of Special Term, Part III, for Trials for the County of Kings, for a
day certain, and directing the plaintiff or defendant to [thereafter] serve and file a
note of issue” because “[t]here is no authority in the court to direct trial of an
action when the action itself is not on the calendar” (citations omitted) (emphasis
supplied). On, as was improperly scheduled in that case, a “date certain.”
24. 1 McKinney’s Cons. L. of N. Y., Statutes, § 238, p. 405 (main vol.).
25. See also 97 N.Y. Jur. 2d, Statutes, § 116, pp. 101–02 (main vol.) (“It is
a rule of statutory construction that in the event of an apparent conflict
between parts of a statutory scheme, specific overrides general, . . .”) (emphasis
supplied).
26. 104 A.D.3d 1256 (4th Dep’t) (majority opinion), lv. to appeal granted, 107
A.D.3d 1503 (4th Dep’t), app. dismissed, 22 N.Y.3d 951 (2013).
27. Id. at 1256 (quoting Hellner v. Bd. of Educ. of Wilson Cent. Sch. Dist., 78
A.D.3d 1649, 1651 (4th Dep’t 2010)).
28. Hellner, 78 A.D.3d at 1651 (citation omitted) (emphasis supplied).
29. 251 A.D. at 865.
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meet your new officers
President
Glenn Lau-Kee
Glenn Lau-Kee, of New
York City, took office June
1 as the 117th president of
the 75,000-member New
York State Bar Association.
The House of Delegates,
the Association’s decision
and policy-making body,
elected Lau-Kee at the
organization’s 137th annual meeting, held this past
January in Manhattan.
Lau-Kee is a partner of Kee & Lau-Kee, a small firm
located in Manhattan. He concentrates his practice in real
estate and business law.
A 15-year member of the State Bar Association, LauKee most recently served as president-elect and co-chair
of the President’s Committee on Access to Justice. He
was a member-at-large of the Executive Committee and
co-chair of the Membership Committee. He is a member
of the Business Law, Health Law and Real Property Law
Sections. He received the Commercial and Federal Litigation Section’s George Bundy Smith Pioneer Award in
2010.
Lau-Kee was a member of the Task Force on the State
of Our Courthouses and the Special Committees on Legal
Specialization, Multijurisdictional Practice and SarbanesOxley Issues.
He was a vice-chair of the board of the Greater New
York City YMCA and a board member of the Fund for
Modern Courts, The New York Bar Foundation and
US-Asia Institute. He served as president of the Asian
American Bar Association of New York from 1997–1999
and was appointed by former Chief Judge Judith S. Kaye
to serve on the Commission to Examine Solo and Small
Firm Practice, and the Committee to Promote Public Trust
and Confidence in the Legal System.
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President-elect
David P. Miranda
David P. Miranda, of Albany, New York, took office
June 1 as president-elect
of the 75,000-member New
York State Bar Association.
The House of Delegates,
the Association’s decision
and policy-making body,
elected Miranda at the
organization’s 137th annual meeting, held this past
January in Manhattan. In
accordance with NYSBA bylaws, Miranda will become the
Bar Association’s 118th president on June 1, 2015.
Miranda is a partner at Heslin Rothenberg Farley and
Mesiti in Albany. He is a trial attorney whose intellectual property law practice includes trademark, copyright,
trade secret, false advertising, patent infringement and
Internet issues.
A 25-year member of the State Bar Association, Miranda has served as a secretary of the Association and
a member of its Executive Committee and House of
Delegates. He is past chair of the Electronic Communications Committee and the Young Lawyers Section, and
co-chaired the Special Committee on Strategic Planning.
He currently serves as chair of the Special Committee on
CLE.
He is a member of the NYSBA’s Intellectual Property
Law Section, Commercial and Federal Litigation Section,
Committee on Annual Award, Committee on Continuing
Legal Education and Membership Committee.
Miranda is a past president of the Albany County
Bar Association. In 2009, he served on the Independent
Judicial Election Qualification Commission for the Third
Judicial District of the State of New York. In 2002,
then-Chief Judge Judith S. Kaye appointed him to the
New York State Commission on Public Access to Court
Records.
A resident of Voorheesville, Miranda graduated from
the State University of New York at Buffalo and Albany
Law School.

Secretary
Ellen G. Makofsky
Ellen G. Makofsky, of Garden City, New York, has
been elected secretary of
the New York State Bar
Association.
A founding partner of
Raskin & Makofsky LLP,
Makofsky concentrates
her practice in elder law
and trusts and estates.
A 27-year member of
the State Bar, Makofsky is a member of the House of
Delegates. She was a member-at-large on the Executive
Committee for four years. She chaired the Elder Law
Section and is the Secretary of the Senior Lawyers Section and a member of the Trusts and Estates Law Section.
She is the co-chair of the Women in the Law Committee
and is a member of the Committee on Continuing Legal
Education and the Membership Committee. She also is
president of the National Academy of Elder Law Attorneys, New York Chapter.
A resident of Sands Point, Makofsky graduated from
Boston University and earned her law degree cum laude
from Brooklyn Law School.

Treasurer
Sharon Stern Gerstman
Sharon Stern Gerstman,
of Buffalo, New York, has
been re-elected treasurer
of the New York State Bar
Association.
Gerstman is of counsel
to Magavern Magavern
Grimm in Buffalo. She
concentrates her practice
in the areas of mediation and arbitration, and
appellate practice.
A 34-year member of the State Bar, Gerstman previously served on the Executive Committee as an Eighth
Judicial District vice-president. She is a member of the
House of Delegates, Finance Committee, Dispute Resolution Section, and Torts, Insurance and Compensation Law
Section’s Executive Committee.
She was chair of the Committee on Civil Practice Law
and Rules and the Special Committee on Lawyer Advertising and Lawyer Referral Services. She previously
co-chaired the Task Force on E-Filing and the Special
Committees on Lawyer Advertising and Strategic Planning. She also served on the American Bar Association’s
Board of Governors for three years and is a member of the
ABA’s House of Delegates.
A resident of Amherst, Gerstman graduated from
Brown University and earned her law degree from the
University of Pittsburgh School of Law. She received a
master’s degree from Yale Law School.
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Attorney Professionalism Forum
To the Forum:
The news in recent months is full of
stories on data security and the risks
that must be addressed by businesses
to protect their electronic information.
As attorneys, I know we all have certain obligations to preserve the confidential information of our clients.
I am well aware that much of the
electronic information on our firm’s
networks is made up of confidential
information arising from client matters. I am the lucky partner tasked
by my colleagues to help implement
firm-wide data security policies. What
ethical obligations come into play on
this issue? Do the attorneys at my firm
have an obligation to both advise and
coordinate data security policies with
our non-attorney staff?
Sincerely,
Richard Risk-Averse

Dear Richard Risk-Averse:
As you correctly point out, data security is a frontline issue that has gotten significant attention in the press –
both inside and outside of legal circles.
Recent data breaches at major corporations and law firms have underscored
the need for stronger, more effective
mechanisms to protect sensitive and
confidential client information.
Prior Forums have focused upon
several key provisions of the New York
Rules of Professional Conduct (RPC)
that give practitioners an ethical blueprint that tells us what attorneys need
to know when using various technologies in everyday practice. See Vincent J.
Syracuse & Matthew R. Maron, Attorney Professionalism Forum, N.Y. St.
B.J., May 2013, Vol. 85, No. 4 (mobile
devices); Vincent J. Syracuse & Matthew R. Maron, Attorney Professionalism Forum, N.Y. St. B.J., June 2013,
Vol. 85, No. 5. (usage of social media
to conduct research); Vincent J. Syracuse & Matthew R. Maron, Attorney
Professionalism Forum, N.Y. St. B.J.,
Jan. 2014, Vol. 86, No. 1. (email as a
basic method for everyday communication). Your question about data security gives us an opportunity to address
what is perhaps one of the most impor50 | June 2014 | NYSBA Journal

tant issues that lawyers face when we
have to reconcile the need to use technology with our obligation to protect a
client’s confidential information.
To answer your question, we begin
with Rule 1.1, which recites a lawyer’s basic ethical obligation to provide competent representation. Specifically, Rule 1.1(a) states that “[a] lawyer
should provide competent representation to a client. Competent representation requires the legal knowledge, skill,
thoroughness and preparation reasonably necessary for the representation.”
This means attorneys must have a basic
understanding of how technologies are
utilized in connection with the representation of a client. As we have noted
on multiple occasions in this Forum,
attorneys must be intimately familiar
with the usage of those technologies.
Although not necessarily applicable
in New York, amended Comment [8]
to Rule 1.1 of the ABA Model Rules
of Professional Conduct states that, in
maintaining competence, “a lawyer
should keep abreast of changes in the
law and its practice, including the benefits and risks associated with relevant
technology. . . .” Id. (emphasis added.) It
is foolish for a lawyer to ignore evolving technologies and their impact on
the lawyer’s practice.
Along with your obligation to provide competent representation, discussed above, establishing the appropriate data security policy for your
firm also requires an understanding of
Rule 1.6(c) of the RPC which states, in
pertinent part, that “[a] lawyer shall
exercise reasonable care to prevent the
lawyer’s employees, associates, and
others whose services are utilized by
the lawyer from disclosing or using
confidential information of a client. . . .”
We assume that, by now, most attorneys are aware of the ethical obligations we have outlined. But what about
nonlawyers, and what happens when
nonlawyers have access to a client’s
confidential information? RPC Rule
5.3(a) tells us:
A law firm shall ensure that the
work of nonlawyers who work
for the firm is adequately super-

vised, as appropriate. A lawyer
with direct supervisory authority
over a nonlawyer shall adequately
supervise the work of the nonlawyer, as appropriate. In either case,
the degree of supervision required
is that which is reasonable under the
circumstances, taking into account
factors such as the experience of
the person whose work is being
supervised, the amount of work
involved in a particular matter and
the likelihood that ethical problems might arise in the course of
working on the matter.

Id. (emphasis added.)
This may seem relatively straightforward but we must also look at the
Comments to this rule because they
point us to other portions of the RPC
which discuss an attorney’s supervisory obligations. Comment [1] to Rule
5.3 states:
[Rule 5.3] requires a law firm to
ensure that work of nonlawyers is
appropriately supervised. In addition, a lawyer with direct supervisory authority over the work
of nonlawyers must adequately

The Attorney Professionalism Committee
invites our readers to send in comments
or alternate views to the responses
printed below, as well as additional
hypothetical fact patterns or scenarios to
be considered for future columns. Send
your comments or questions to: NYSBA,
One Elk Street, Albany, NY 12207, Attn:
Attorney Professionalism Forum, or by
e-mail to journal@nysba.org.
This column is made possible through
the efforts of the NYSBA’s Committee on
Attorney Professionalism. Fact patterns,
names, characters and locations presented
in this column are fictitious, and any resemblance to actual events or to actual persons,
living or dead, is entirely coincidental. These
columns are intended to stimulate thought
and discussion on the subject of attorney
professionalism. The views expressed are
those of the authors, and not those of the
Attorney Professionalism Committee or
the NYSBA. They are not official opinions
on ethical or professional matters, nor
should they be cited as such.

supervise those nonlawyers. Comments [2] and [3] to Rule 5.1 . . .
provide guidance by analogy for
the methods and extent of supervising nonlawyers.

Although Rule 5.1 spells out the
specific obligations for the supervision
of lawyers by those attorneys with
management responsibility in a law
firm, the Comments to this Rule are
applicable in the context of supervising
nonlawyer personnel.
Comment [2] to Rule 5.1 states:
Paragraph (b) [of Rule 5.1] requires
lawyers with management authority within a firm or those having
direct supervisory authority over
other lawyers to make reasonable
efforts to establish internal policies
and procedures designed to provide
reasonable assurance that all lawyers in the firm will conform to
these Rules. . . . (emphasis added.)

In addition, Comment [3] to Rule
5.1 provides:
Other measures that may be
required to fulfill the responsibility prescribed in paragraph (b) [of
Rule 5.1] can depend on the firm’s
structure and the nature of its practice. In a small firm of experienced
lawyers, informal supervision and
periodic review of compliance
with the required systems ordinarily will suffice. In a large firm, or
in practice situations in which difficult ethical problems frequently
arise, more elaborate measures
may be necessary . . . the ethical
atmosphere of a firm can influence
the conduct of all its members and
lawyers with management authority may not assume that all lawyers
associated with the firm will inevitably conform to the Rules.

The Comments to Rule 5.1 as
related to Rule 5.3 are a simple statement of the steps required for proper
supervision of nonlawyer personnel
in both small- and large-firm environments. However, as is often the case,
Comments to the RPC can be subject to varying interpretations as well
as numerous questions. For example,
what would “reasonable efforts to
establish internal policies and procedures” entail, especially in the area

of protecting sensitive and confidential client information from improper
disclosure or usage? (See supra Comment [2] to Rule 5.1.) What level of
detail is required when a firm enacts
a data security policy to protect client information and how should that
policy be updated and communicated
to nonlawyer personnel at the firm?
Is it proper for a small firm to require
only “informal supervision [of nonlawyer personnel] and periodic review
of compliance [with supervisory policies]”? (See supra, Comment [3] to Rule
5.1.) And is “informal supervision” of
nonlawyer personnel (especially when
it comes to protecting unauthorized
disclosure or use of confidential information) enough so that the supervising
attorney is complying with his or her
ethical obligations?
In his discussion of Rule 5.3, Professor Roy Simon reminds us that it makes
sense to emphasize the importance
of confidentiality when supervising
nonlawyers even though the RPC is
technically inapplicable to nonlawyers.
See Simon’s New York Rules of Professional Conduct Annotated at 1301
(2014 ed.). However, Professor Simon
also believes that the law firms and
lawyers supervising nonlawyer personnel should give these individuals
“specific, formal instruction regarding
a lawyer’s duty of confidentiality.” Id.
Comment [2] to Rule 5.3 states:
With regard to nonlawyers, who
are not themselves subject to these
Rules, the purpose of the supervision
is to give reasonable assurance that the
conduct of all nonlawyers employed
by or retained by or associated with
the law firm is compatible with the
professional obligations of the lawyers and firm. Lawyers generally
employ assistants in their practice,
including secretaries, investigators,
law student interns and paraprofessionals. Such assistants, whether
they are employees or independent
contractors, act for the lawyer in
rendition of the lawyer’s professional services. A law firm must
ensure that such assistants are
given appropriate instruction and
supervision concerning the ethical aspects of their employment,

particularly regarding the obligation not to disclose information
relating to representation of the client, and should be responsible for
their work product. The measures
employed in supervising nonlawyers should take account of the fact
that they do not have legal training
and are not subject to professional
discipline. A law firm should make
reasonable efforts to establish
internal policies and procedures
designed to provide reasonable
assurance that nonlawyers in the
firm will act in a way compatible
with these Rules. A lawyer with
direct supervisory authority over
a nonlawyer has a parallel duty to
provide appropriate supervision of
the supervised nonlawyer.

Id. (emphasis added.)
If it was not made clear already,
Comment [2] to Rule 5.3 suggests that
attorneys in supervisory positions
must take extra steps to make nonlawyer personnel aware that they must
act with the same manner as and in
accordance with the ethical obligations
of the attorneys who supervise them.
That being said, you along with the
other attorneys in supervising roles at
your office have an obligation to both
advise and coordinate data security
policies with the nonattorney staff at
your firm to prevent the disclosure
and usage of confidential information.
Rule 5.3 (as discussed above) expressly
provides for this supervisory obligation, and although the Comments to
Rule 5.3 suggest that nonattorneys are
not subject to the RPC, the RPC, as a
whole, does define a “type of ethical
conduct that the public has a right to
expect not only of lawyers but also
of their non-professional employees
and associates in all matters pertaining to their professional employment.”
See Simon’s New York Rules of Professional Conduct Annotated at 1299
(2014 ed.).
To that end, we would recommend
the following best practices when
implementing a data security policy at
your firm.
• A written and regularly updated
data security policy which is
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•

•

•

•

•

shared with all firm employees at
regular intervals, as well as firmwide training on such policies.
We would recommend circulating
and updating such policies quarterly. (These policy recommendations have also been proposed in
the context of cloud computing.
See The Cloud and the Small Law
Firm: Business, Ethics and Privilege
Considerations, New York City
Bar Ass’n, Nov. 2013, at http://
www2.nycbar.org/pdf/report/
uploads/20072378-TheCloud
andtheSmallLawFirm.pdf.)
A near impenetrable encryption
system on firm networks and
individual computers for accessing confidential and sensitive
client information so that the risk
of a data breach is significantly
reduced.
A mechanism so that such confidential information remains
encrypted if in the event electronic documents are “checked out”
from the firm’s documents servers or other firm-wide computer
servers, so that work on client
matters can be conducted outside
of the office. We would recommend putting these documents on
an encrypted USB flash drive.
Utilize the Trusted Platform Module standard on all firm-issued
laptop computers or tablets to
prevent these devices from being
improperly accessed if they are
ever lost or misplaced. Ideally,
laptop computers should contain
fingerprint readers.
Restrict access to certain confidential and sensitive client information to specific firm personnel.
At a minimum, your firm’s document management and electronic
discovery systems should allow
for the ability to restrict access to
highly sensitive information.
Use encrypted passwords for
hardwire networks and internal
wireless Internet systems to prevent unauthorized access and
remind all firm employees that
passwords should be changed at
regular intervals.
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• And most important, coordinate
all data security policies and protocols with either your internal
IT staff or a trusted outside thirdparty IT vendor.
It is understandable that some may
view these data security recommendations as rather extreme in an almost
“Big Brother” sort of way. However,
it is important to remember that we
are in the business of risk management. We are practicing in an environment where client information is
almost always kept in electronic form
and the risk of unauthorized access is
ever-present. Risks have consequences
as evidenced by the recent example
of a managing clerk of a major international firm who was charged both
at the criminal and civil levels with
insider trading, based upon information he improperly accessed from his
employer’s computer system concerning mergers, acquisitions and tender
offers involving publicly traded firm
clients. See U.S. v. Metro et al., 14-mj08079 (D.N.J.) and U.S. v. Eydelman et
al., 14-cv-01742 (D.N.J).
Indeed, for a lawyer or law firm, it
is conceivable that the range of consequences for the failure to preserve and
protect confidential information could
run the gamut from professional discipline, to a malpractice suit and – taken
to its logical extreme – even criminal liability. One former commissioner
from the United States Securities and
Exchange Commission noted:
Law firms can be found liable
for insider trading by partners
or employees under the common
law principle of respondeat superior, or pursuant to Section 20(a) of
the Exchange Act, which imposes
liability on controlling persons.
Respondeat superior liability generally is interpreted to require that
the offending act by the employee
be within the scope of his or her
employment. However, courts
have liberally construed this rule
to cover conduct that is incidental
to, or a foreseeable consequence of,
the employee’s activities. Under
the right circumstances, insider
trading by a lawyer or employee
with frequent access to material,

non-public information might pass
the foreseeability test.

See Philip R. Lochner, Jr., Lawyers
and Insider Trading, Jan. 24, 1991, at
http://www.sec.gov/news/speech/
1991/012491lochner.pdf.
And, we have also seen recently,
a CEO of a prominent national retail
store company lose his job because of
a massive data breach where the personal financial information for millions
of customers was obtained by hackers. See Anne D’Innocenzio, Target’s
CEO Is Out in Wake of Big Security
Breach, Associated Press, May 5,
2014, http://bigstory.ap.org/article/
targets-chairman-and-ceo-out-wakebreach. This is just one of many examples why data security is so important
in today’s environment. For lawyers,
data security is of even greater importance because failure to preserve confidential and sensitive information
could put an attorney’s career at significant risk.
Sincerely,
The Forum by
Vincent J. Syracuse, Esq.
(syracuse@thsh.com) and
Matthew R. Maron, Esq.
(maron@thsh.com), Tannenbaum
Helpern Syracuse & Hirschtritt LLP

QUESTION FOR THE
NEXT ATTORNEY
PROFESSIONALISM FORUM
I represent one of the defendants in
an action brought against a number of
parties in an unfair competition case
involving various employees who left
their employer to work for a competitor. The plaintiff has sued its former
employees and their current employer
(my client). It is a high-stakes litigation involving huge sums of money,
and it has gotten to the boiling point.
Plaintiff’s counsel and the attorney
for one of the employees have been
exchanging what I consider to be vulgar and horrifying emails. The level
of insults hurled between these two
Continued on Page 57
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Naghen Melody Maher
Niema Mansouri
Nicole Elizabeth Martone
Sean M. McCarthy
Danielle Medeiros
George Albert Michel
Sandy Milord
Tanya Sophia Mir
John Nicholas Miras
Gregory Richard Mitchell
Carmelo Domenico Morabito
Katherine M. Morgan
Christopher Mark Mukon
Andrew J. Mundo
James Patrick Napolitano
Robert Thomas Neuner
Timothy William Norton
Michael Scott Pernesiglio
Francesco Pietro Pizzolla
Anthony Rudolph Portesy
Cindy Ann Prusinowski
Benjamin Ismael Rabinowitz
Jennifer Sophia Raguso
William Richard Reinken
Carol E. Remy
Daniel P. Rocco
Jenna Marie Rosato
Ari Nathan Rubel
Matthew Anthony Rubino
Elizabeth Valeriy
Samoroukova
Nicole Marie Savacchio
Danielle Scarpinato
Catherine Schlingheyde
Anthony J. Scotti
Kyle Patrick Sennish
Vincent Michael Serra
Sunayana Singhani
Peter J. Sluka
Jason Arthur Stewart
Kevin John Stimpfl
Alexandra Halsey Storch
Jonathan Eric Sturm
Joshua D. Sussman
Richard M. Teemsma
Sarah Michelle Thomas
Keri Lynn Timlin
Rachel Jeannette Tischler
Samantha Nicole Tomey
Peter L. Towsky
Jonathan Michael Vecchi
Daniel I. Walters
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Michael Christopher Welch
Jacqueline Sue West
Lauren Yaghoubi
Jaclyn N. Yunker
Adam Zahn
Gabriella B. Zahn
Shazana Zumpfe-Cochran

Svetlana Turova
Shavon Jaquace Vanhorne
Tina Saj Varghese
James Steven Villamar
Yanique Sasha Williams
Jiarui Yin
Anatoliy Yusupov

ELEVENTH DISTRICT
Prachi Mukesh Ajmera
Stewart F. Berkeley
Charisse Nicole Bourne
Inna Burshteyn
Esther Betsie Cajuste
Xiang Cao
Michael J. Casaceli
Edgar Rafael Cepeda
Shmuel Yitzchak Davidson
Ginamarie Depaula
Eric Joseph Dostal
Karl Norman Dowden
Demaurey Eldee Drummond
Michelle Ann Edson
John Thomas Ellwood
Joseph Emmanuel Ferdinand
Andrew Edward Fornarola
Morgan Margaret Gerard
Jalese ARIELLE Grays
Michael M. Harary
Jeremy Wallace Harper
Cathleen Krystal Hung
Catherine Grace Jahn
Kristina Jean-Conte
Christopher David Johnson
Michael Won Kang
Chi Yeon Kim
Asif Kumandan
Nathalie Lamberto
Jephte Lanthia
Sara Lee
Keli Liu
Lin Liu
Lauren Gayle Lombardo
Andrea Madrid
Michael Morley Mascetti
Yuriy Mavashev
Stephanie K. McDougall
Josef Kwameh Iheanyi
Mensah
Chloe A. Mentar
Aviva A. Michelman-Dumas
Jade Lacey Morrison
Ernie Tung-ching Mui
Solyman Najimi
Cong Nie
George Mario Papasimakis
Franklyn Perez
Madeline Marie Porta
Arian Prelvukaj
Suryia Rahman
Kevin B. Ramnarain
Eli Robert Rosenbaum
Maria Roumiantseva
Francisco Ruso
Dennis J. Saffran
Oscar Edgar Sanchez
John Anthony Scarpa
Shirali Shah
Tara-Yvonne Sheppard
Cody Brice Sibell
Siddharth Pratap Sisodia
Aneta Skotnicka
Jennifer Elizabeth Slattery
Sade Stephenson

TWELFTH DISTRICT
Jeanine Rosa Belb Anderson
Daniel John Bardzell
David Evan Baumwoll
Yoonmee Ann Cho
Zoila Del Castillo
Colby Marie Dillon
Mark Dyer
Aisha Cheri Elston-Wesley
Corinne Martinique Fisk
Nicole M. Fitzpatrick
Mara Sacks Fleder
Corey Robert Forster
Michael Harry Gross
Daren Loroyce Hawthorne
Matthew Hannon Herlihy
Abid Mohammad Hossain
Camilla Jane Chia-hwei Hsu
Jordan Kelsey Hummel
Christina Noelle Langella
Asher Ross Levinthal
Ariel Marissa Linet
Jonathan Robert Lipshitz
James Mariani
Avery Sophia McNeil
Arthur James Mendola
Diana Louisa Newmark
Joseph Thomas Rivera
Giamara M. Rosado
Shantal Darlene Sparks
Jessica Anne Swensen
Brian Valerio
Amy Elizabeth Young
THIRTEENTH DISTRICT
Marcus Araujo
Joseph M. Bonomo
Miriam Martine Camara
Vincent Frazzetto
Yekaterina Gabay
Veronica Janet Jordan
Jason Katz
Inna Mazurova
Alisen Teresa Pappalardo
Daniel C. Perrone
Michelle Elizabeth Rauen
OUT OF STATE
Lamia Mohamed Abdel
Moniem
Helena Wasey Abebe
Hannah Kennedy Albertson
Noor Mohammed Alfawzan
Stephen Keith Allinger
Matthew Louis Altenberg
Aron John Ambia
Neema Amini
Vinita Andrapalliyal
Lori Erin Andrus
Ekaterina Antsygina
Benish Anver
Enrique Sebastian Arduengo
Clare Yvonne Arguedas
Luther Ray Ashworth
Hoi Yee Au
Laura Elizabeth Bain
Chad Richard Baker
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Juliane Balliro
Evan Philip Banker
John Douglas Barlow
Camilo Esteban Becdach
Kirsten Alexandra Bender
Christopher Hardy Benson
Daniel Robert Bernard
Damien Lamont Bevelle
Cheryl Leanne Blake
Michelle Jacqueline Blanter
Tamara Ruth Block
Lauren Cecilia Bolcar
Jeffrey John Paul Bookman
Melissa Anne Boudreau
Veronica Ashley Bowen
Tracy Ellen Boyd
Ian Joseph Brekke
Phillip Aaron Brest
Alfred Amin Bridi
Reid Patrick Brooks
Christopher Mayfield Brown
Caroline Madelene Buisman
Scott Taylor Burnett
Peter Bryce Calderone
Bradley Wayne Caldwell
Erin Morgan Campbell
Christine Marie Caputo
Ross Vincent Carpenter
Sofia Castillo Morales
Cinzia Laura Catelli
Wilhelm J. Ceron
Suzanne Elizabeth Cevasco
Jie Chai
Shih Yun Chang
Ayesha Chaudry
Alexandra Chauvin
Mao Chen
Wen Chen
Mingwei Joy Cheng
Pei-lin Kathy Cheng
Angela Chiesi
Kristina Chi-kay Cho
Shuo Che Chou
Jane Catherine Christie
Eric R. Chung
Barry Coburn
Joseph Michael Cohen
Yaron Cohen
James Dennis Coleman
Benjamin John Andrew
Collins
Michael Lee Collins
Catherine Cone
Elizabeth Ann Connolly
Amy E. Conroy
Linda N. Corchado
Matthew Joseph Corriel
Michael Philip Court
Gina Han Cremona
Kristina Cretella
Can Cui
Tal Zev Cushmaro
Kristen Merkle Cutforth
Joseph D’Aguanno
Charlotte Suzanne Davis
Evelyn Fletcher Davis
Victor Antonio De La Flor
Michael Fitzgerald
Dearington
Christopher Smith Del Bove
Frank David Derienzo
Sachin Satish Desai
Jeffrey Paul Desousa
Brian Devito

Gabriel Dixon Perez Moreno
Vonnie Clay Dones
Sunita Deepika Doobay
Marissa Claire McCarthy
Doran
Daniel Abraham Dorfman
Thomas Clinton Dorwart
Jesse Alexander Duddy
Maria Carolina Duran Gomez
Joshua Laurence Eisenson
Joanna Maria Ghattas El
Khoury
Anthony Michel Elghossain
Brooke Celeste Eliazar-Macke
Amir Elizur
Larissa Eltsefon
Melissa Erdogdu
Karem Ersoy
Linda Beth Evarts
Andrea Farah
Mouna Fawaz
Benjamin Carroll Fentriss
Gisela Ferreira Mation
Sara Elizabeth Furlow
Emilee Song Gaebler
Olivier Nicolas Paul Gaillard
Salvador Gallo Korkowski
Gabriel Martin Garcia
Joshua Garica
Athanasia Gavala
Tamara Gavrilova
Ahmad A. Ghazzawi
Amanda Jane Gibbons
Cynthia Ann Gierhart
Laurel Marie Gilbert
Gillian B Gillers
Brendan Bray Gilmartin
John Francis Glass
Kevin Joseph Gleeson
Adam Harrison Goldberg
Joshua K. Goldman
Jamie Thomas GomieroGuthrie
Walter Gonzalez
Manuela Gonzalez-Arias
Allison B. Gotfried
Miki Goto
Richard Cameron Gower
Pierre Marie Goyat
Kevin Rahsaan Grant
Stephanie Greco
Heron Elizabeth Greenesmith
Lafayette Masteen Greenfield
Meryl Diane Grenadier
Christine August Guillory
Laercio R. Guimaraes
Ava Xiaoqing Guo
Naohiro Hagiwara
Gilbert Kisanga Hakim
Frederick Gaston Hall
Bradford Jonathan Ham
Brandon Michael Hammer
Anna Sisi Han
Christine Dong Han
Magdalena Hanebach
Luona Hao
Chad Wallace Harple
Ali Elizabeth Harrison
Bengt Samuel Jumbo
Hartman
Danelle Marie Harvey
Christoph Hawlitschek
Kateryna Hebert

Lindsay Marie Heebner
Emma Carol Henze-Goldberg
Ryan James Hickey
Christopher Walter Hinckley
Eric Raymond Hinz
Carol A. Hitselberger
Joshua George Hoffer
Shira Carmel Hoffman
Tamara Yael Hoflejzer Burnett
Laura Paola Holm
Caitlin Pennock Holt
Kristina Marie Hon
Brid Imelda Hornyold
Hsien-wen Hsiao
Xiao Hu
Yingying Hu
Michelle Xiao Huang
Jean-Philippe Hugot
Alina E. Iarve
James Robert Ingrassia
Eriko Izumi
Aleem Will Jackson
Jillian Marie Jacobs
Linghan Ji
Bing Jia
Jiyun Jiang
Luyang Jin
Patricia Jo
David Richard Johanson
Ashley Jessica Johns
Matthew Patrick Jordan
Matthew Scott Jordan
Heidi Joan Joseph
Maria E. Juarbe
Haley Hye Kyung Jung
Laurence H. Kahn
Sophie Benes Kaiser
Alex Nathan Kalb
Angie M. Kandil
Miyuki Kanetsugi
Christina Marie Karam
Brett David Katz
Lillian M. Kayed
Brian Paul Keenan
Max Kelner
Yukiko Kido
James Tae Woo Kim
Jona Kim
Min Kwan Kim
Sosuke Kimura
Nicole Steury King
Lyndsey Katherine Kiser
Hisashi Kitahara
Melissa McGow Klauder
Mikhail Sergeevich Kleptsov
Aaron W. Knights
Erica Rene Knox
Yuga Kodera
Lindsay Elizabeth Koenings
Jeong-mo Koo
Salene Rae Mazur Kraemer
Kevin Michael Krauss
Jonathan David Krop
Anne Carol Kruger
Charles Mark Kruly
Meaghan Lynne Krupa
William Robert Kudrle
Michelle Adwoa Kyerewaahtakyi
John Richard Laffin
Joseph Alan Laflamme
Philippe Edward Laguerre
Piret Laiverik

Ilya Laksin
Nadia Claire Solway Lambek
Nickesha Lyn Lambert
Dmitry Lapin
Jennifer Kar Yan Lau
Diana-Marie Laventure-Smith
Geoffrey Alexander Lawson
Tara Michele Lay
Hina Le Calvic
David Lawrence Le Roy
Cholkyu Lee
Jae Sun Lee
Jaeyong Lee
Jung Yun Lee
Sung Yeon Lee
Adriana Elisabeth Maria
Leijten
Michelle Leland
Tamar Yael Lerer
Jennifer A. Lesny
Alan Jeffrey Levin
Svetlana Levina
James Ginns Levine
Jason Lee Levine
Alexandra Anne Lewis
Jayson B. Lewis
Kai Wing Bessie Li
Lei Li
Xiaoqin Li
Chun-chia Liao
Daniel Max Lieberman
Larissa Ursula Liebmann
Chun-jung Lin
Eric Robert Linge
Jinhui Liu
Jinwen Liu
Rebecca Jane Livengood
James Ory Long
Patrick Edmund Longworth
Katarzyna Janina Loor
Charles Frederick Lujack
Jost Martin Lunstroth
Yao Luo
Chenglong Ma
Sydney Lynn Macca
Brian Patrick Maher
Meghan Colleen Maier
Faiza Majeed
Alexander Dmitrievich
Mandzhiev
Ralph Peter Manginello
Brandon Nelson Marsh
Terri-Lynn McKenzie
Devin Tupper McKnight
Conor McNamara
Meghan McSkimming
John Steger Meade
Gregory Joseph Meditz
Vivek Naishedh Mehta
Victor Gonzalez Mendoza
Meena Menon
Olivia Ann Mercadante
Brent David Meyer
Adrian Piotr Michalak
Nathanael Tenorio Miller
Manuel Adrian Miranda
Jonathan Benjamin Mirsky
Kentaro Miyagi
Rebecca Ruth Moed
Steven Christopher Moeller
Christopher Alois Monson
Alexander Enmanuel Moreira
Bartley Dearman Morrisroe

James Gregory Moxness
Joanne Moy
Ashlee Charissa Murph
Ana Joaquina Murteira
Brendan Rene Mysliwiec
Mun Ki Nam
Joseph John Nardello
Rosanna Marie Neil
Bryan Matthew Nelson
Kristofor William Nelson
Jonathan Flexer Neumann
Brennan Scott Neville
Andrea Dominique Ney
My Linh Thi Nguyen
Kengo Niimi
Bridget Rose Nugent
Edward Joseph O’Connor
Anna Jaewon Oh
Yuri Okimoto
Michael Ilja Okkonen
James Olatunde Olaleye
Ifeanyichukwu Jonathen Oteh
Alexander Ou
Frederick Anwei Ou
Matthew Jason Pallay
Blair Alyssa Palmisano
George M. Pangis
Ashley Elizabeth Pannell
Amitesh Ketan Parikh
Federico Pastre
Megha Chandresh Patel
Alec Christopher Paxton
Joseph Samuel Payne
Caleb Albert Pearson
Yamini Shankar Peddada
Ann Virginia Helm Pendleton
Daniel Adam Pepper
Amled Yimara Perez Ayala
Joaquin German Perez
Kayla Pesserillo
Charlotte Marie Petilla
Jessica Marie Pettit
Namson Nguyen Pham
Joseph Brandon Piper
Freggie Paul Pittman
William I. Pons
Nicholas William Pullen
Ji Qi
Shuping Qi
Koryann Viola-jean
Ramkawsky
Jacklyn Joy Rapaport
Gita Rayavarapu
Gregory Paul Regensburg
Davida Rice
Yehuda Richman
Ankita Ritwik
Emily Rene Rivard
Hakeem Salib Rizk
Kirsten S. Ronholt
Brandon Barrett Rosen
Cara Elizabeth Rosen
Maria Luz Rubert
Burt Michael Rublin
Ethan Storm Ruff
Robin Russell
Phillippe Ryckaert
Maria Michel Saab
Aminata Sabally
Andrew David Salek-Raham
Samuel Wilmot Salyer
Jorge Alberto Sanchez
Matthew John Sands

Samuel J. Sarofeen
Hideyasu Sasaki
Yusuf Sattar
Robert Alan Schrage
Danyelle Melissa Shapiro
Moh Rani Sharma
Yuichiro Shimma
Anna Shirmankina
Erin Elaine Shofner
Juan Mario Sierra
Paul Joseph Sipio
Arjun Sivakumar
Katie Anne Skeehan
Matthew William Sloane
Holden Natter Slutsky
Alyssa Mattingly Smilowitz
Corsica Dominique Smith
Patrick Tubridy Smith
Laura Solecki
Chen Song
Minjae Song
Christopher Paul Soper
Jesse Michael Squier
Rona Ssozi
Dominic Nicolaj Staiger
Daniel Qiu Yang Steel
James Nicholas Stephens
Mia Volkening Stollen
Christine Germaine Stone
Eri Sugihara
Dongmin Suk
Diane P. Sullivan
Zhen Sun
Gregory Lee Swain
Anna Caroline Sweeney
John Parker Sweeney
Stuart Jeffrey Tanenbaum
Benjamin Eric Tannen
J. Eduardo Tapia
Sofia Tavia
Anna Elaine Taylor
Enbar Toledano
Veronica Raquel Torres
Julia Louise Torti
Maria Tosheva-Nikolova
Edward John Tracey
Thomas Traschler
Alexander Scott Triantaphyllis
Stacey Eve Trien
Amia La Nette Trigg
Charles M. Trippe
Jennifer Ann Trusz
Levi Edward Updyke
Matthew George Valentine
John Alexander Van Schaick
Brittany Ann Lee Vendryes
Raha Wala
Keara Maureen Waldron
Kathleen Elizabeth Walters
Patrick Seamus Walters
Shengying Wang
Zheng Wang
Timothy Lee Warnock
Longyan Wei
Zachary Wiest
Antonio Pauli Martti Wirta
Amy M. Witkowski
Brian Samuel Wolfson
Michael Benson Woodman
Thomas Randolph Woodward
Jonathan Edward Richards
Woolridge
Masayuki Yamanouchi

Bo Yang
Connie Yao
Tianzi Ye
Yu Yokosawata
Jennifer Hyojoo Yoo
William Sang Won Yoon

Shannon Nicole Zeigler
Roman Zelichenko
Yinan Zhang
Liza Zhumakhmetova
Elizabeth Nicole Zoeller

In Memoriam
Angelo T. Cometa
Baltimore, MD
Thomas A. Conway
Latham, NY
Stephen G. Gellman
New York, NY
Sol Kroll
Culver City, CA
Millard L. Midonick
New York, NY
Daniel Ross Schechter
Port Jefferson, NY
Stanley H. Schneider
Larchmont, NY
Dale L. Van Epps
Syracuse, NY

Attorney Professionalism Forum
Continued from Page 52

individuals and the language of their exchanges
would make schoolyard talk look like dialogue
from the Victorian age. One insult by plaintiff’s
counsel included a reference to the death of
opposing counsel’s child; another email made
a remark about the disabled child of one of the
lawyers. I am astounded that two members
of the bar would engage in such disgusting
behavior or think that their conduct is effective
advocacy. Thankfully, none of the attacks have
been directed to me. I am trying to represent my
client to the best of my ability and have kept
out of fray.
My question for the Forum: How am I supposed to handle this kind of bad behavior?
Sincerely,
Donald Disgusted
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The Legal Writer
Continued from Page 64

No Intent. You may also oppose
criminal contempt by providing an
affidavit from an individual — the
putative contemnor — who has personal knowledge to show that person’s
lack of intent in allegedly disobeying
the court’s lawful mandate.13
You may demonstrate no intent by
alleging that your ill health or financial
difficulties made you unable to comply

Showing that you’ve made a goodfaith effort to comply will “negate[] an
intention to disobey.”20 But good-faith
effort is more than just stating that you
tried and failed. You’ll need to demonstrate that you’ve made every reasonable effort to comply. Showing that
you’ve made a “[s]ubstantial or diligent effort is not enough, even if performed in good faith.”21 Self-induced
inability to comply — as a result of
your own actions — is no defense.22

they act collusively with parties” to
disobey a court order.28
Attorneys. An attorney who misinterprets the meaning and validity
of the court’s order and gives you bad
advice may not be held in criminal
contempt. The attorney may be held
in criminal contempt, however, if the
attorney exceeds the attorney’s “limitation and counsels the client to disregard or disobey the order.”29 Also, your
attorney’s advice “may be considered

Inability to comply with the court’s order
is a defense to a contempt motion.
with the court order.14 A court might
order an evidentiary hearing to determine the legitimacy of that defense.
No Lawful, Proper, or Valid Order.
You may also argue that the court’s
mandate wasn’t lawful, proper, or
valid and thus that no lawful, proper,
or valid mandate existed for you to
obey. But orders that are “transparently invalid, void or frivolous need
not be obeyed.”15
Even if the court’s order was erroneous and later reversed, a court may
punish for criminal contempt if the
court had jurisdiction (personal and
subject matter) or if the court’s order
wasn’t “void on its face, transparently
invalid or frivolous.”16 The logic is that
if the court didn’t have subject-matter
jurisdiction, then the process itself was
a nullity.17 A court’s contempt power
isn’t a vehicle for the court to exceed
its authority.18
You Complied, Were Unable to
Comply, or Will Comply. In your
opposition papers, explain to the court
that (1) you complied with the court’s
lawful order in all respects; (2) you
were unable to comply with the court’s
order;19 or (3) you’ll comply with the
court’s order but you need more time
to comply.
If you show that you’ve complied
with the court’s order in all respects,
the court ought not to find you in
criminal contempt.
Inability to comply with the court’s
order is a defense to a contempt motion.
58 | June 2014 | NYSBA Journal

In your opposition papers, explain
to the court that you’ll comply with
the court’s order, but that you need
more time to comply. Assert facts that
would mitigate the court’s contempt
adjudication.23 A court might not
absolve you from criminal contempt,
however. Your adversary might argue
that if you had needed more time to
comply with the court’s order, you
should have moved in advance by
order to show cause to seek more
time to comply. Having not done that,
you’re at the court’s mercy at the
criminal-contempt phase.
Bankruptcy. Filing a bankruptcy
petition doesn’t stay a criminal-contempt proceeding.24
Corporations and Non-Parties. A
court may hold a corporation in contempt.25 The obvious punishment of
a corporation for criminal contempt
is a fine. (The Legal Writer discusses
the punishment for criminal contempt
below.) A court’s command as to a corporation is a command to its officers
and agents, once they know of the
command, to comply with the court’s
order.26 If a corporate officer impedes
efforts to comply with the court’s order
or fails to take steps to comply with
the order, the officer, like the corporation, is subject to punishment for
contempt.27
Non-parties may be punished for
criminal contempt only if they “act as
servants or agents of the parties, or, if
with knowledge of the order’s terms,

in mitigation of punishment.”30 On the
other hand, your attorney’s “mistaken
view of the law is no defense” to criminal contempt.31
Appealed Orders and Reversals.
If you disagree with the court’s order,
you may try to get the court to reconsider its initial order — mandating or
prohibiting you from doing an act —
by moving to renew or reargue.
If that fails, obtain a stay or appeal,
or both. It is no defense to criminal
contempt that you had appealed the
court’s order when you disobeyed it.32
If you didn’t get a stay of the order
during the pendency of the appeal,
“the requirement of obedience is the
same as though no appeal was taken
at all.”33 Oppose the criminal contempt
by showing the court that you’ve
appealed the court’s initial order and
obtained a stay pending the appeal.
Consider this scenario: You didn’t
appeal the court’s order even though
you believed it was wrong. After disobeying the court’s order, the court
held you (or your client) in criminal
contempt. You appealed the court’s
criminal-contempt adjudication. On
appeal, you attempt to revive your
“abandoned challenges” to the court’s
initial order.34 But your right to challenge the court’s initial order ended
when you failed to appeal. You’re
barred from collaterally attacking the
court’s initial order on an appeal of a
criminal-contempt adjudication. This
is called the collateral-bar rule.

The Court’s Adjudication of
Criminal Contempt

The Punishment for Criminal
Contempt

On the return date, the court will consider the moving papers, opposition
papers, and reply papers to determine
whether a criminal-contempt adjudication is appropriate.
Once the moving party establishes its prima facie case of contempt
in its papers, the burden shifts to
the alleged contemnor to show that
the alleged contemnor (1) complied
with the court’s lawful mandate in all
respects, (2) is unable to comply with
the court’s order,35 or (3) will comply
with the court’s order.
An evidentiary hearing isn’t
required before a court holds you in
criminal contempt.36 Due process —
notice and an opportunity to be heard
— is the only requirement.37
If factual disputes prevent the
court from determining on the papers
alone whether to adjudicate you (or
your client) in criminal contempt, the
court will hold an evidentiary hearing. At the hearing, you may testify,
bring your own witnesses, and confront your adversary’s witnesses. You
may bring counsel to assist in your
defense. At the hearing, your adversary must prove beyond a reasonable doubt that you (or your client)
intentionally disobeyed a clear and
unequivocal court order.
A court that holds you in criminal
contempt must specify in its order
the circumstances of the criminal contempt. It must be in writing: “No
appellate review of a contempt adjudication and punishment is possible
unless it has been reduced to writing.”38 The court must also specify
the facts and circumstances of the
contempt in its order.39 Conclusory
allegations aren’t enough.40
The mandate for criminal contempt
must state that the “disobedience was
willful.”41 If the court doesn’t specify
that its adjudication is for criminal
contempt or doesn’t find that the contemnor willfully — intentionally —
disobeyed an order, the court’s adjudication will be for civil contempt, not
criminal contempt.42

The punishment for criminal contempt
is the same as it is for summary criminal contempt: a fine of not more than
$1000 or jail for no more than 30 days,
or both.43 The punishment for criminal
contempt is in the court’s discretion.
If the penalty is a fine, your adversary
won’t receive the money; the money
will go into the public treasury.44 You
make your payment payable to the
County Clerk in the court that adjudicated you in criminal contempt. The
criminal-contempt fine is to punish
“for the wrong in the interest of public
justice, and not in the interest of an
individual litigant.”45
Once a court finds you in criminal
contempt and sentences you to jail, the
burden rests with you, the contemnor,
to justify your release from jail; you’ll
need to show your inability to purge
the contempt.46 (The Legal Writer discusses purging contempt below.)

Review of Criminal-Contempt
Adjudication
Appeal a contempt adjudication
“either by direct appeal or [by commencing] a CPLR Article 78 proceeding in the nature of certiorari.”47
If the contempt is committed in the
court’s immediate view and presence,
the most common method to appeal
the summary criminal contempt is to
commence an Article 78 proceeding.
“Article 78 is almost exclusively the
vehicle for appellate review because
it is the judge who, as witness to the
offense, exercises discretion and orders
summary punishment based on [the
judge’s] own observation and knowledge.”48 If the court in its mandate of
commitment doesn’t specify the “acts
of contempt which occurred in the
immediate view and presence of the
court, review is dependent on appeal
rather than certiorari.”49
You might appeal the summarycontempt adjudication if “an adequate
stenographic record” exists.50
If the contempt is committed outside
the court’s presence and the court’s
adjudication of contempt occurs after

a hearing, the minutes of the hearing
itself become a record for appeal.51
The courts have asked the New York
State Legislature to clarify whether
“Judiciary Law criminal contempts are
civilly appealable in the same fashion
as Judiciary Law civil contempts.”52
The New York State Legislature has
not yet responded.53

Purging Criminal Contempt
After a court has adjudicated you or
your adversary in criminal contempt,
you and your adversary may not settle
the contempt adjudication.54 Before
the court makes a contempt adjudication, the moving party, however,
may withdraw its contempt motion (or
order to show cause).55
You may not purge — “doing or
refraining from [doing] that which was
commanded or forbidden in the first
place” — the crime of criminal contempt under the Penal Law.56
In rare circumstances, you may,
however, purge criminal contempt
under the Judiciary Law.57 No right
exists to purge criminal contempt.
Purging the criminal contempt is in
the discretion of the court that originally held you in contempt: “Purgation
is actually only a stay or modification
of the punishment and such a stay
or modification is strictly within the
province of the court that originally
adjudged the contempt.”58
Although purging contempt is in
the lower court’s discretion, some
appellate courts have gone beyond
the confines of an appellate record and
considered purgation on appeal.59
In the next issue of the Journal,
the Legal Writer will discuss civil-contempt motions.
n
Gerald Lebovits (GLebovits@aol.com), a New
York City Civil Court judge, is an adjunct at
Columbia, Fordham, and NYU law schools. He
thanks court attorney Alexandra Standish for her
research.
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22. Id.
23. Byer’s Civil Motions, supra note 3, at § 19:01,
at 220.
24. Id. at § 19:03, at 223 (citing Skripek v. Skripek,
239 A.D.2d 488, 489, 658 N.Y.S.2d 62, 63 (2d Dep’t
1997) (“Courts have repeatedly held that criminal
contempt proceedings do not fall within the scope
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26. Id. at 356.
27. Id.
28. Id. at 357–58.
29. Id. at 368.
30. Id. at 371.
31. Id.
32. Id. at 363.
33. Id.
34. Id.
35. Id. at 367.
36. Judiciary Law § 751(1); Byer’s Civil Motions,
supra note 3, at § 19:04, at 223 (citing Bing et al.
v. Sun Wei Ass’n, Inc., 205 A.D.2d 355, 355, 613
N.Y.S.2d 371, 371 (1st Dep’t 1994) (“Nor is there
merit to appellant Ming’s contention that a fullblown evidentiary hearing was required to hold
him in contempt, the only due process requirements being that the party charged ‘be notified
of the accusation, and have a reasonable time
to make a defense.’”) (quoting Judiciary Law §
751(1))).
37. Judiciary Law § 751(1); Byer’s Civil Motions,
supra note 3, at § 19:04, at 223 (citing City Sch. Dist.
v. Schenectady Fed. of Teachers, 49 A.D.2d 395, 398,
375 N.Y.S.2d 179, 183 (3d Dep’t 1975)).
38. Gray, supra note 1, at 398.
39. Id. at 399.
40. Id.
41. Id.
42. Byer’s Civil Motions, supra note 3, at § 19:01,
at 220.
43. David D. Siegel, New York Practice § 482, at
839 (5th ed. 2011) (citing Judiciary Law § 751(1));
Byer’s Civil Motions, supra note 3, at § 19:07, at 225
(noting some exceptions in Judiciary Law § 751:
violating an order of protection — imprisonment
may not exceed three months; illegally going on
strike by an employee organization under Civil
Service Law — fine is unlimited; violating an
injunction under Executive Law § 63(12) involving deceptive business practices — maximum fine
of $5000; disobeying lawful mandate by union or
hospital arising from Labor Law § 713(3)(a) — the
fine is in the court’s discretion).
44. Siegel, supra note 43, at § 482, at 838.
45. Byer’s Civil Motions, supra note 3, at § 19:06,
at 224.
46. Id. at § 19:08, at 225–26 (citing Bansal v. Bansal,
281 A.D.2d 503, 504, 721 N.Y.S.2d 798, 798 (2d
Dep’t 2001) (“To justify an individual’s release
from incarceration once a finding of contempt has
been made, the burden rests with the contemnor to
show his or her inability to purge the contempt.”)).
47. Gray, supra note 1, at 399.
48. Id. at 399–400.

49. Id. at 400 (citing Douglas v. Adel, 269 N.Y. 144,
149, 199 N.E. 35, 38 (1935) (noting that criminal
contempt committed in the court’s immediate
view is reviewable by writ of certiorari, not by
appeal)).
50. Id. at 400 (citing People v. Sanders, 58 A.D.2d
525, 525, 395 N.Y.S.2d 190, 191 (1st Dep’t 1977)
(“[W]e note that while we are of the view that the
most appropriate procedural vehicle for review
of summary contempt is an [A]rticle 78 proceeding, we nonetheless find that in the case at bar
there exists an adequate record for appellate
review and therefore review by direct appeal may
obtain.”); People v. Clinton, 42 A.D.2d 815, 815,
346 N.Y.S.2d 345, 345 (3d Dep’t 1973) (“Although
an [A]rticle 78 proceeding is the usual method
of review of a judgment of criminal contempt
which has been committed in the presence of a
court, the parties here agree that, since there is an
adequate record for appellate review in the case
at bar, review by appeal is appropriate.”); People
v. Zweig, 32 A.D.2d 569, 570–71, 300 N.Y.S.2d 651,
653–54 (2d Dep’t 1969) (finding that contempt
in the court’s immediate view is appealable —
rather than reviewable through an Article 78 proceeding — if the record is adequate for appellate
review)).
51. Id. at 400.
52. Id. at 412.
53. Id. (citing People ex rel. Negus v. Dwyer, 90 N.Y.
402, 407 (1882) (“If it is best that there should be
[appeals for criminal contempts], the attention of
the legislature should be directed to the subject.”);
Hanbury v. Benedict, 160 A.D. 662, 664, 146 N.Y.S.
44, 47 (2d Dep’t 1914) (“The only question presented by this record is whether the order adjudging
said Hanbury guilty of contempt may be reviewed
by a writ of certiorari or by a notice of appeal.”)).
54. Id. at 402 (citing Dep’t of Envtl. Prot. v. Dep’t of
Envtl. Conservation, 70 N.Y.2d 233, 240, 519 N.Y.S.2d
539, 543, 513 N.E.2d 706, 709–10 (1987) (rejecting
parties’ private settlement after criminal contempt
adjudication)).
55. Dep’t of Envtl. Prot., 70 N.Y.2d at 240, 519
N.Y.S.2d at 542, 513 N.E.2d 7at 709.
56. Gray, supra note 1, at 400.
57. Id. at 401; Byer’s Civil Motions, supra note 3, at
§ 19:04, at 223 (citing In re Silverstein v. Aldrich, 76
A.D.2d 911, 912, 429 N.Y.S.2d 41, 42 (2d Dep’t 1980)
(noting that attorney purged summary criminal
contempt adjudication when he produced his client’s letter)).
58. Id.
59. Id. at 402 (citing Kuriansky v. Ali, 176 A.D.2d
728, 728–29, 574 N.Y.S.2d 805, 806–07 (2d Dep’t
1991) (modifying lower court’s criminal contempt
adjudication by eliminating the fine and allowing
appellants to purge the contempt by complying
with the grand jury subpoenas duces tecum); People v. Williamson, 136 A.D.2d 497, 497, 523 N.Y.S.2d
817, 818–19 (1st Dep’t 1988) (holding excessive
lower court’s punishment of 15 days in jail for
criminal contempt and modifying punishment to
$250 fine)).
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The Legal Writer
By Gerald Lebovits

Drafting New York
Civil-Litigation Documents:
Part XXXIII — Contempt
Motions Continued

I

n the last issue, the Legal Writer
gave an overview of criminal contempt, civil contempt, summary
contempt, plenary contempt, and
Penal Law contempt, and introduced
criminal-contempt motions. In this
issue, we continue our discussion of
criminal-contempt motions.

Moving for Criminal Contempt
Under the Judiciary Law
In the last issue, the Legal Writer discussed how to serve your criminalcontempt motion and the necessary
components of your motion. The Legal
Writer explained the warnings that
must appear in bold on the face of your
contempt motion. You must also clearly
state in your motion that you’re seeking
to punish for criminal contempt.
Penal Law § 215.50 — criminal contempt in the second degree — “mirrors
almost the entire” Judiciary Law §
750.1 But criminal contempt under the
Judiciary Law isn’t a crime. Our focus
is on criminal contempt under the
Judiciary Law.
The burden of proof in a criminalcontempt Judiciary Law motion is the
same as the burden of proof for criminal contempt under the Penal Law:
beyond a reasonable doubt. The moving party’s burden of proof on criminal
contempt is to prove beyond a reasonable doubt that you (or your client)
willfully — meaning “intentionally”
— disobeyed a clear and unequivocal court order. A criminal-contempt
proceeding is “civil in nature, [and]
vindication [i]s its objective, not remediation.”2 The moving party need not
prove that the contemnor’s conduct
prejudiced the moving party.
64 | June 2014 | NYSBA Journal

Intent. In proving criminal contempt, you’ll need to show that the
contemnor’s intent, a necessary element,3 was to disobey the court’s clear
and unequivocal mandate.
Clear and Unequivocal Mandate.
Before a court holds you in criminal contempt, the moving party must
show that you (or your client) disobeyed a court order. The order must
be clear, explicit, precise, and unequivocal: “A clear court order avoids any
uncertainty in the minds of those to
whom it is addressed and who are
charged with obedience.”4 In its order,
the court need not explicitly warn you
of the consequences of disobeying its
order.5 But if a court commands you to
do something and later punishes you
for not complying with its order, the
court “may not do so in language so
vague and undefined that it does not
afford fair notice and warning of what
is required or forbidden.”6 The court’s
order “must have operative commands
capable of enforcement, not merely
expressions of abstract conclusions or
principles of law.”7 The order need not
include the word “ordered.”8
Knowing About the Court’s Order.
A court order need not be personally
served on you before a court punishes
you for contempt for violating the
order.9 An order is “served” when the
recipient knows that the order exists
and its terms. Hearing a court’s order
in open court is just as binding as a
signed, written order you’ve received
from the court.10 The oral order in
open court is “an order served upon all
those assembled to whom it is directed.”11 You’re presumed to know of the
court’s order if your attorney commu-

nicates the contents of the court’s order
to you.12

Opposing Criminal Contempt
In response to the moving papers for
criminal contempt, you may submit
opposition papers. Your adversary
may then submit reply papers.

The burden of proof
in a criminal-contempt
Judiciary Law motion is
the same as the burden
of proof for criminal
contempt under the
Penal Law: beyond
a reasonable doubt.
Service. In opposing criminal contempt, you may contest service of the
moving papers. If the court directed
your adversary to serve the moving
papers for contempt by a date certain
and your adversary didn’t serve on
time, tell the court in your opposition papers that the criminal-contempt
motion (or order to show cause) must
be denied for improper service. If the
court required your adversary to serve
the moving papers in person, by certified mail return-receipt requested,
by first-class mail, or by some other
method and your adversary failed to
comply, argue that your adversary’s
contempt papers must be denied for
improper service. Failing to object to
service waives improper service.
Continued on Page 58
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