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Letter to a recent  
Law Graduate

Dear Member of the class of 
2017:

congratulations! You made 
it through law school. the bar exam 
looms, and it is a difficult test, but you 
lived through your one L year – and 
graduated. You have what it takes to 
pass the bar and to have a successful 
career. Have faith in yourself – we 
have faith in you. 

i commend you for choosing the 
law. it is a noble profession, and one 
where you truly can make a positive 
difference in people’s lives. it is a won-
derful opportunity and an awesome 
responsibility.

Lawyers are counselors. to be an 
effective counselor, your client has to 
trust you, and you have to be worthy 
of that trust. this is why lawyers are 
held to high ethical standards. it is our 
duty – and our honor – to meet and 
champion those standards.

Here’s a little advice as you begin 
your life in the law (and a refresher for 
newer attorneys).

1. “Help, I need somebody. Help!” 
– Lennon/McCartney
when you need help, ask. as a mem-
ber of our great association, never 
feel compelled to go it alone. Pick the 
brains of our members – especially 
those in the Young Lawyers Section. 
all lawyers have war stories, give use-
ful advice and offer encouragement, 
but their experience is fresher.

take advantage of every resource. 
and when seasoned attorneys lend 
their help and support, think about 
what they are doing to help you solve 
your immediate problem. a mentor 
is invaluable – learn how to be one. 
By next year, you will be in a position 

to give back to the next class of new 
lawyers. So be sure to lift others while 
you climb.

2. “The people who don’t ask ques-
tions remain clueless throughout 
their lives.” – Neil deGrasse Tyson
ask questions. Never try to bluff your 
way through a brief, a motion or a 
transaction because you don’t have 
the information you need, aren’t sure 
who to ask or are afraid of looking 
dumb. You are a newbie – you should 
demand the training and information 
you need to do your job. But before 
you ask, prepare. Do your research 
and frame your questions as clearly as 
possible. and keep in mind that, while 
there may be no such thing as a stupid 
question, there may be a bad time to 
ask. Be perceptive. 

3. “The life so short, the craft so 
long to learn.” – Hippocrates
a life in the law is a lifetime of learn-
ing. the more you learn, the better a 
lawyer you will be. and some of your 
best learning will be learning from 
your mistakes. 

the law is nuanced, layered and 
constantly changing. keeping up 
will keep your mind sharp. See ful-
filling your continuing legal educa-
tion requirements as an opportunity 
to learn, to grow as a lawyer and to 
understand the law more deeply. Be 
curious. Practice areas overlap, and 
you will need to understand how all 
the moving parts work. and, at least 
sometimes, go to a live cLe program. 
See it as a networking opportunity. 
especially if you practice solo, it helps 
to get out of the office and talk to other 
lawyers in person.

4. “We . . . have a professional 
and moral duty to represent the 
underrepresented in our society, to 
ensure that justice exists for all.” 
– U.S. Supreme Court Associate 
Justice Sonia Sotomayor
Give back. whatever your area of prac-
tice, you have valuable skills that can 
make a difference for those who can-
not afford a lawyer. our association 
is connected with not-for-profit legal 
services providers across the state, and 
we can help match you with provid-
ers that need your skills. we offer free 
trainings for attorneys who want to 
volunteer through our domestic vio-
lence and immigration initiatives. to 
make it easier to volunteer, we recently 
launched NY.FreeLegalanswers.org, 
where low-income individuals ask 
legal questions online and attorneys 
answer at their convenience.

5. “There’s no place like home.” – 
Dorothy

Home is where you can kick back 
and get the support you need. No 
matter how or where you practice – 
big firm, small firm, solo, in-house or 
public service sector – you need a bar 
home. that’s where you’ll find the kind 
of camaraderie that nurtures sharing – 
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whether it’s exchanging ideas and best 
practices, brainstorming solutions to 
problems, discussing issues that affect 
legal practice or just telling war stories. 
as we grow increasingly reliant on 
technology to communicate, what we 
gain in efficiency comes at the expense 
of personal relationships. that’s why 
a bar home is so important – for you, 
and for all of us.

as a statewide association, we offer 
our members a lot: free legal research, 
good deals on insurance and prac-

tice tools, practice Sections and online 
legal communities with lawyers in 
your practice area, discounted and free 
cLes and an array of relevant material 
from e-newsletters to books. 

NYSBa has power and reach. we 
seek your ideas and opinions on issues 
you care about, and then make our 
collective voice heard by the state and 
federal governments. we nurture our 
relationships with New York’s 200-
plus local and affinity bar associations 
and work with them to make sure our 

association represents all New York 
lawyers.

Most important, we’ve been bring-
ing attorneys together and building 
relationships since 1876. it’s what we 
do. 

So, welcome! You are the future of 
the profession i love, and that future 
is bright.

Best regards,
claire
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it is my distinct honor to serve as President of 
this great association and to introduce this special 
issue of the New York State Bar association Journal, 

which addresses issues of great importance to women 
and society and celebrates the 30th anniversary of our 
committee on women in the Law (cwiL).

this committee occupies a very special place in my 
heart. i joined cwiL nearly 30 years ago and served for 
eight years, three as chair. it was where i found my bar 
home, and i will always be grateful for the opportunity 
it provided me to address issues of importance to society 
and to the legal profession, to make lifelong connections 
with the extraordinary women – and men – with whom i 
served, and to learn how to lead. 

i joined cwiL at the invitation of ruth Schapiro, the 
committee’s first chair and the first woman partner at 
Proskauer, where i was then an associate. ruth had an 
exceptional legal mind and was a passionate advocate 
for women. the committee’s first report, on the status 
of women – litigants, attorneys, judges, jurors, and 
non-judicial personnel – in the courts, published under 
ruth’s guidance, has served as a model for subsequent 
association reports and programs on issues affecting 
women in the profession and in the public at large, 
including domestic violence, child support standards, 
gender bias, pay equity, family leave, and sexual 
harassment. 

this report set a very high bar for cwiL’s work, 
a standard it has met and surpassed year after year, 
most recently with a report, adopted by the House of 
Delegates, that has provided the underpinning for the 
association’s lobbying efforts to advance paid family and 
medical leave legislation.

every year, cwiL presents its signature women on 
the Move conference and other cLe programs to help 
women attorneys sharpen their skills and advance their 
practice, and offers networking opportunities for women 
to meet and help each other. cwiL also works to raise 
the profiles of women attorneys and judges and to honor 
their achievements, including through presentation of 
the ruth G. Schapiro Memorial award and the kay c. 
Murray award.

add the May Journal to cwiL’s list of accomplishments. 
this issue covers important topics such as domestic 

violence (including so-called “revenge porn”), human 
trafficking, sex discrimination and harassment, paid 
family leave and equal pay, diversity in the workplace 
and in the courtroom, women’s suffrage, and the equal 
rights amendment. 

thank you to the authors who took the time to write 
these thoughtful and enlightening articles. and kudos to 
cwiL co-chairs and Journal co-editors Susan L. Harper 
and Ferve ozturk for conceiving this issue and putting 
it all together.

in closing, i want to pay tribute to a remarkable 
woman jurist whose recent passing has saddened – and 
left a huge hole in – the entire New York legal community: 
Sheila abdus-Salaam, associate Judge of the New York 
court of appeals. 

Judge abdus-Salaam was the first african-american 
woman to serve on the court. this made her a trailblazer, 
but her wisdom, compassion, and commitment to justice 
throughout her career as a public defender, at the 
state civil rights Bureau and on the bench, made her 
extraordinary. 

in less than four years on the state’s highest court, 
she has left a justly celebrated judicial legacy. a key part 
of that legacy will surely be her tightly reasoned opinion 
in Matter of Brooke S.B. v. Elizabeth A.C.C.1 that decision 
expanded the definition of parenthood in the context 
of ensuring that New York’s custody and visitation law 
affords equal protection for all parents and all children. 

on a personal note, i was privileged to experience 
first-hand her keen intellect and calm judicial demeanor 
in her courtroom some 15 years ago and, as our paths 
frequently crossed at NYSBa, women’s bar association, 
and court events, to appreciate and cherish her personal 
warmth and unfailing graciousness. She gave generously 
of her time and experience to our association, to the 
legal profession, and to the many lawyers and judges for 
whom she was a mentor and role model.

thank you, Judge abdus-Salaam. n

1.  28 N.Y.3d 1 (2016).

Women in the Law: 
Reflection, Celebration 
and Work To Be Done
By Claire P. Gutekunst

Claire P. Gutekunst, an independent mediator and arbitrator in Yonkers, 
NY, is the 119th President of the New York State Bar Association.
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we are delighted to welcome you to the 
first NYSBa Journal devoted to issues 
impacting women. the committee on 

women in the Law (cwiL) conceived, launched 
and coordinated this special Journal edition with 
the outstanding support of the NYSBa’s editors 
and leaders in honor of our 30th anniversary, 
our steadfast work advancing women’s rights 
and their status in the profession, as well as 
furthering critical legislation and policy in New 
York State and the country.

We Have Come a Long Way
the birth of the modern day women’s rights 
movement started on July 19-20, 1848, at the 
First women’s rights convention in Seneca 
Falls, New York. More than 300 women and 
men attended the historic gathering, organized 
by elizabeth cady Stanton and Lucretia Mott, to 
address women’s social, economic and political 
rights. the delegates’ grievances and demands 
were detailed in a Declaration of Sentiments, 
signed by more than 100 women and enlight-
ened men, including Frederick Douglass.1 it 
opened with the following powerful words: 
“We hold these truths to be self-evident: that all men 
and women are created equal.”2 

Many of the issues they called out in the 
Declaration involved women’s political disen-
franchisement, which in turn impacted women 
and their families socially and economically. 
these included not having the right to vote or 
participate in the legislature, and not having a 
say in laws that impacted them, such as divorce 
and child custody. Moreover, the delegates 
called out issues of economic injustice impact-
ing women, not being able to participate in 
professional opportunities in medicine and law, 
to name a few, and in particular complained of 
poor pay for the sort of jobs that were open to 
them.3

it would take women 69 years to secure 
the right to vote in New York State in 1917, 
and three years later, or in 1920, when the 19th 
amendment was ratified so that women could 
vote in national elections. while Stanton, Mott 
and even Susan B. anthony did not live to see 
or celebrate the fruits of their labor, trailblaz-
ing and strategic leaders of the major women’s 
associations of their time, along with legions 
of members and organizers, deep-pocketed 
women and men who supported them, and 
courageous politicians, helped bring home the 
New York victory.4 this year New Yorkers cel-
ebrate the 100th anniversary of women gaining 
this sacred right and we honor this important 
anniversary in this Journal with remarks from 
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the 77th Lieutenant Governor of New York State, kathy 
c. Hochul, President of the NewYork State Senate, chair 
of the regional economic Development councils and 
New York State women’s Suffrage 100th anniversary 
commemoration commission. Since the pivotal Seneca 
Falls convention, women, along with many male cham-
pions, continued to work to break down political, social, 
economic and gender barriers throughout our nation, 
including in New York, when kate Stoneman was the 
first woman to pass the New York State Bar in 1885 and 
was admitted to practice a year later, after the Legislature 
passed a bill allowing all qualified applicants, regardless 
of gender, to be admitted.5 

Awe or Pause?
imagine the foremothers’ awe (and pause) if they could 
witness the progress and stalemates of today’s women. 
women make up half of all law school graduates; they 
hold 104, or 19.4 percent, of the seats in the United States 
congress and 21 percent of the seats in the U.S. Senate.6 
women are law firm partners, practice leaders, chairper-
sons of firms, and members of all levels of the judiciary. 
Married and single women can own their property and 
possess rights in connection with divorce and child cus-
tody, points of great contention the delegates raised at the 
First women’s rights convention.

However, as far as women have progressed, women’s 
advancement is moving at what many have described as 
a glacier’s pace. as we report on in this Journal, through 
timely and thought-provoking articles authored by lead-
ing lawyers and advocates in their practice areas, women 
on a whole still face hurdles due to pay disparity, a lack 
of a nationwide paid leave policy, sexual discrimination, 
domestic violence, and tragically, sexual exploitation, 
through modern day human trafficking, and virtual 
exploitation through the internet. can an equal rights 
amendment give U.S. women the needed protections 
and teeth to be truly equal? Special contributor and 
lifelong champion of women’s rights, United States 
congresswoman carolyn Maloney, lays out the case here 
for us to revisit and consider.

turning to women in  law firms, recent research con-
ducted by cwiL’s Best Practices committee found that 
while women in law are making some encouraging and 
exciting strides, significant challenges remain. the New 
York city Bar association’s 2015 Diversity Benchmarking 
report, for example, found that “women partners at sig-
natory firms reached 19.7%, the highest level since the 
city Bar began tracking diversity data in 2004,” and have 
“showed notable gains in representation on firm manage-
ment committees and among practice group heads . . . .”7 
However, on close inspection, many of these gains have 
not translated to all women: “white women make up 
85% of all women partners and minority women make 
up less than 3% of all partners at signatory firms.”8 on 
an encouraging note, it was found that minority lawyer 
representation increased at signatory firms in the areas of 
Special counsel and on leadership bodies, such as man-
agement committees and practice group heads.9 

the report further revealed that gender and race 
impact partnership tracks: “white men represented 77% 
of all equity partners at signatory firms,” while “minority 
and women partners continue to be concentrated at the 
income partner level,” rather than as equity partners.10 
Search firm Major, Lindsey & africa surveyed 2,100 law 
firm partners across the United States and  found that 
there is a 44 percent pay differential between female and 
male partners in compensation.11 in fact, the New York 
Law Journal and other legal publications have reported an 
increasing number of lawsuits filed by women attorneys 
alleging gender bias, often over pay inequity. origination 
credit, Major, Lindsey found, is cited as a key contrib-
uting factor for the pay disparity.12 How do we move 
women’s roles forward in the profession? one group 
of diversity and inclusion consultants provides their 
insights here on how law firms can improve these efforts. 
also, former chairs and special task force members of 
NYSBa’s commercial and Federal Litigation Section 
discuss current initiatives to advance women’s role in 
the courtroom.

CWIL: A Champion for Women for Over 30 Years
in light of these statistics, the NYSBa committee on 
women in the Law has championed to advance women’s 
rights, advocating for and effecting change in the home, 
workplace, and court system domestically and abroad. 
Since our establishment 30 years ago in 1986, cwiL 
has been charged with the responsibility of identify-
ing, studying and making recommendations to address 
gender bias and law-related issues affecting women. 
the committee proposes legislation; the adoption and 
implementation of policy by the executive committee 
and House of Delegates of the New York State Bar 
association, and other actions to ensure the fair treatment 
of women under law and the full participation of women 
in the administration of justice and as equal members of 
the legal community. the committee is a standing com-

the vision of a world  
where women and men  

achieve equality in all spheres  
of life has been a driving  

motivation for the  
committee over the years.
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mittee of the association as designated by the House of 
Delegates in 1989.

the cwiL conducts studies and develops recom-
mendations; comments on and proposes legislation; 
drafts model policies on women’s issues; presents edu-
cational programs and publications; raises awareness 
of women’s issues; and coordinates its work with other 
committees and Sections of the association as well 
as other organizations addressing gender-related legal 
issues. the committee also presents two keystone McLe 
programs each year that feature topics of particular rel-
evance to women attorneys and presents the prestigious 
ruth G. Schapiro award and kay crawford Murray 
award to honor members of the association who have 
made extraordinary efforts to advance diversity and 
address the concerns of women. in addition, in 2014, the 
committee presented a report and recommendation to 
the executive committee of the NYSBa recommending 
steps  NYSBa could take to increase participation by 
women attorneys. 

in connection with this report, the committee created 
a New York State woman attorney’s trailblazer exhibit 
and presented trailblazer awards to the three living 
trailblazers honored in the exhibit. this exhibit features 
women who fought discrimination and gained a foothold 
in a range of careers: among them the first woman admit-
ted to the New York State Bar, the first african-american 
woman judge, the first woman elected district attorney, 
the inaugural head of New York’s civil rights Bureau, 
and the first woman judge of New York’s highest court, 
as well as the New York State Bar association’s first 
woman president. awards were presented to the exhibit’s 
living trailblazers at the June 2015 New York State Bar 
association House of Delegates meeting in cooperstown, 
New York. the exhibit was featured around New York 
State, including at the capitol in albany and at many law 
schools, and was featured in NYSBa’s Fall 2015 Women’s 
Community Journal. Given the success of the exhibit, in 
2017, the committee, will be preparing an exhibit to 
commemorate the 100th anniversary celebration of the 
women’s right to vote.

Our Story, Our Achievements for Women
the committee was appointed in 1986 as the Special 
committee on women in the courts to study and help 
implement the findings of the New York State task Force 
on women in the courts. Under the leadership of its 
chair, ruth G. Schapiro, the Special committee prepared 
an extensive report recommending legislative proposals 
concerning domestic violence; alimony and support; mat-
rimonial law; surveying the treatment of women lawyers 
and women court employees; and suggesting initiatives 
by  NYSBa to combat gender discrimination.

after gaining standing committee status, the committee 
set to work to implement the recommendations set forth 
in the 1986 report. we have been active in advocating for 

change for family, health and safety issues; gender equity; 
international issues, and association leadership.

Family, Health and Safety Issues
in 1990, the cwiL developed a model childbirth and 
parenting leave policy. in 1992, we prepared a resolution 
supporting initiatives to combat breast cancer. three years 
later, in 1995, the committee set out a model policy on 
alternative work arrangements. in 2009, the committee 
prepared a report opposing the “Stupak” amendment 
of the affordable care act, which would have limited 
access to health care for family planning. in 2010–2014, 
the cwiL prepared various memoranda in support of 
legislation concerning pay equity and pay transparency. 
in 2014–15, the committee also prepared and presented 
an extensive report and recommendation in support of a 
proposed federal paid leave bill, the Family and Medical 
insurance Leave act (S. 786). after several presentations, 
the report was adopted by the association in a unanimous 
vote of NYSBa’s executive committee and supported by 
the House of Delegates. Paid leave was also made a 2016 
NYSBa Legislative Priority and the association has been 
lobbying congress to pass the act. and now New York is 
only one of five states in the country to have its own Paid 
Leave Law, which our fellow committee member, Sheryl 
Galler, introduces to readers in this issue.

the committee has also strongly supported efforts to 
increase the safety and privacy of women in the work-
place and beyond. in 1992, the committee developed a 
model sexual harassment policy for law firms. in 2006, 
we reviewed and endorsed state legislation to extend the 
statute of limitations in rape cases. and in 2016, to address 
the exploitation of women and girls personally and pro-
fessionally on the internet, cwiL prepared a memo sup-
porting legislation to combat so-called “revenge porn.” 
we are pleased to include an article focusing on this 
subject by one of the leading lawyers blazing the trail in 
this evolving area, our fellow committee member, carrie 
Goldberg.

Gender Equity
the vision of a world where women and men achieve 
equality in all spheres of life has been a driving motiva-
tion for the committee over the years. in 2002–2003, the 
cwiL performed an extensive Gender equity Study. in 
2005, the committee endorsed state legislation to adopt a 
state equal rights amendment. the committee has also 
advocated for pay equity, preparing a report supporting 
the New York State Fair Pay act in 2011. the committee’s 
efforts have been integral to the Governor’s signing leg-
islation important to women such as the equal Pay act 
in 2015, an important piece of the women’s equality act. 

International Issues
the committee has also looked beyond the borders 
of New York State and the country to advise on issues 
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of importance to women across national lines. in 1994, 
NYSBa prepared a resolution calling for ratification of 
the United Nations convention on the elimination of all 
Forms of Discrimination against women. the committee 
had also formed a subcommittee to study the issue of sex 
trafficking, and it prepared a resolution in 2006 endorsing 
legislation to address abuse of women in trafficking.

NYSBA Leadership
the committee has historically been mindful of the pow-
erful role NYSBa can play to advance issues of impor-
tance to women, and has advised the association on these 
matters. in 1993, the committee prepared a report on 
participation levels of women in NYSBa, and prepared 
a supplemental report five years later discussing ways to 
enhance participation by women in NYSBa. as women 
attorneys’ participation increased in the state bar, in 2014, 
the committee prepared a report outlining initiatives 
for the association to recruit, retain, and tap leadership 
potential from women members.

Help Be Part of Change
in more than 30 years as an extension of the New York 
State Bar association, the committee on women in the 
Law has helped effect true and lasting change for women 
in New York State. we are looking forward to continu-
ing the fight to make critical progress for women in the 
years to come and greatly appreciate the support of our 
fellow members of the bar and leaders who have helped 

make these advancements happen. as we move forward, 
we encourage you to join our steadfast efforts to help us 
continue to address the gender barriers impacting women 
today and tomorrow.  n

If you are interested in joining the Committee, please email 
the Committee’s NYSBA liaison Kathy Baxter, kbaxter@nysba.
org, for an application for the 2018-19 NYSBA year.
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Domestic Violence and the Law:  
A New York State-Centric 
overview and update
By Dorchen Leidholdt and Lynn Beller

over the past three decades, domestic violence has 
emerged as an urgent priority of public health 
professionals, government leaders, and human 

rights proponents alike. once misunderstood as the 
product of individual pathology and minimized as “tri-
fling,”1 domestic violence is now recognized as a wide-
spread, devastating societal problem, with consequences 
that reach far beyond the family. During this time, our 
understanding of domestic violence has evolved from a 
focus on individual incidents of physical violence to an 
awareness that domestic violence is, first and foremost, 
a gender-based pattern of control and an acute form of 

gender-based discrimination, manifested not only in acts 
of physical and sexual violence but also in abuse that takes 
psychological, emotional, sexual, economic, legal, and 
other forms. at the same time, there has been a growing 
recognition of the severity of its harm to victims and their 
children, to extended families, and to communities, and 
its cost to our economy and key institutions, especially 
those addressing public health and criminal justice. 

Despite groundbreaking advances in understanding 
and policy that have led to a dramatically improved 
response to victims in many countries, including our own, 
domestic violence remains a significant problem world-

DOrCHen a. leiDHOlDt is the Director of the Center for Battered Women’s Legal Services at Sanctuary for Families in New York City. The largest legal ser-
vices program for domestic violence victims in the country, the Center provides legal representation to survivors of gender-based violence in family law, 
criminal, public benefits, housing, and immigration cases and advocates for policy and legislative changes that further the rights of gender violence sur-
vivors. Under Ms. Leidholdt’s leadership, the Center has grown from two to 45 lawyers and 22 support staff members and has strengthened its advocacy 
efforts on behalf of underserved groups, including victims of human trafficking and members of New York City’s immigrant, Orthodox Jewish, and LGBT 
communities. lynn Beller is a volunteer attorney at Sanctuary for Families and Executive Consultant to the Provost at Hunter College.
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wide and throughout the U.S. a world Health organization 
study2 found that domestic violence is pervasive in all cul-
tures, with about 1 in 4 women having experienced physical 
and/or sexual intimate partner violence in their lifetime.3 
in the U.S., on average, 20 people per minute are victims of 
physical violence by an intimate partner (more than 10 mil-
lion individuals annually).4 in New York State in 2013, there 
were 84,577 reported incidents of domestic violence (likely 

understated due to the high number of incidents that go 
unreported).5 a recent report noted that although the overall 
homicide total in New York city has declined significantly 
over the past 25 years, the number of homicides resulting 
from domestic violence has climbed.6 

New York has been in the forefront of the efforts to fight 
domestic violence, with the formation of the New York 
State Governor’s task Force on Domestic Violence in 1983, 
which led to the creation of the New York State office for the 
Prevention of Domestic Violence (oPDV) in 1992. the New 
York city Mayor’s office to combat Domestic Violence was 
founded in 2001. in many respects, New York State’s judicia-
ry has been ahead of the curve, with the establishment of the 
first specialized felony domestic violence court in Brooklyn 
in 1996 and now 75 domestic violence courts in jurisdictions 
across the state, handling more than 32,000 cases each year. 
attorneys throughout the state increasingly recognize that 
domestic violence directly impacts their practices and that 
in order to effectively and zealously represent their clients 
they must understand domestic violence, the role it plays 
in their cases, and the evolution of the law and the legal 
system’s response. Many of these attorneys are taking cases 
pro bono on behalf of victims who cannot afford legal rep-
resentation, greatly enhancing victim protection and safety. 
this article reviews this journey, reveals how a strengthen-
ing response to domestic violence has affected key practice 
areas under New York law, and highlights emerging issues 
in the field.

Criminal Law
Law Enforcement
For much of history, under law and social custom, domestic 
violence was considered to be the privilege of the husband, 
who had the right to physically “chastise,” i.e., batter, his 
wife.7 Until the 1990s, abuse of victims by their intimate 
partners was largely treated by the justice system as a 
private, family matter; police officers were encouraged to 
“engage in the resolution of conflict . . . without reliance 
upon criminal assault” statutes.8 in New York State, the 
family courts had original jurisdiction over domestic vio-
lence cases. it was not until 1977 and the landmark case 

of Bruno v. Codd, a mandamus action brought by legal 
services lawyers against New York city for its systemic 
failure to protect “battered wives” – in this case economi-
cally disadvantaged women, most of color – that this state 
of affairs faced challenge.9 Here, suit was brought on behalf 
of women who had received no assistance from the police 
after being brutally attacked by their intimate partners (one 
victim was actually being strangled at the time of the police 

visit). in several of the cases, the police officers actually con-
doned the abuse. “thus, one woman, whose arm had just 
been sprained by her husband’s attack, requested his arrest, 
and says she was informed by a police officer that ‘there is 
nothing wrong with a husband hitting his wife if he does 
not use a weapon.’” another woman, who was slapped and 
struck with a knife by her husband, reported that the officer, 
who refused to arrest her husband, said to him, “‘Maybe 
if i beat my wife, she’d act right too.’”10 although the case 
was settled when the police department agreed to a consent 
decree in which it pledged to treat domestic violence inves-
tigations like those of other crimes, police officers were still 
allowed to use their discretion in arresting abusers and con-
tinued their unofficial policy of failing to protect domestic 
violence victims.11 

this approach came under increasing pressure as police 
departments faced civil lawsuits from victims of domestic 
violence alleging failure to protect.12 although New York’s 
office for the Prevention of Domestic Violence promulgated 
a pro-arrest policy, law enforcement resisted.13 Statewide 
reform remained elusive until the passage of New York 
State’s Family Protection and Domestic Violence interven-
tion act of 1994 (DVia),14 followed by the federal Violence 
against women act (Vawa),15 passed in the same year. 
DVia amended N.Y. criminal Procedure Law to reduce 
police discretion in domestic violence incidents by mandat-
ing arrest of perpetrators in felony and criminal contempt 
cases, a reform carried out in many other states at the time 
as well. while encouraging arrest, this nuanced statute con-
tinued police discretion in the investigation of misdemeanor 
crimes, the vast majority of domestic violence cases.16

Such pro-arrest law began to change police behavior, 
resulting in increased rates of arrest of domestic violence 
perpetrators, increased prosecution, and a lower rate of 
recidivism.17 the laws decreased pressure on victims by 
placing the burden of an arrest fully on the government and 
confirming the status of the abused as a victim of a crime 
rather than as an equal participant in an abusive relation-
ship. advocates reported the beginning of a sea change in 
criminal justice response to victims, which continues to this 
day. 

in the U.S., on average, 20 people per minute are  
victims of physical violence by an intimate partner  

(more than 10 million individuals annually).
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immediately after the implementation of New York 
State’s domestic violence arrest statute, advocates bore wit-
ness to an unintended consequence. Faced with counter 
allegations of abuse when arriving at the scene of a domestic 
violence call, police began to implement an unofficial policy 
of “dual arrest,” arresting both parties alleging domestic 
violence and leaving the courts “to sort it out.” as a result, 
many victims were wrongfully arrested, which deepened 
their harm and chilled the likelihood of their calling the 
police again. in order to combat this problem, the New York 
State legislature enacted the Primary aggressor Law in 
1998,18 which mandated that when there are such dueling 
allegations law enforcement must consider certain criteria 
to determine who should be arrested. these criteria include 
any history of domestic violence, existence of protective 
orders, the relative severity of the injuries to each party, 
and whether one party was acting in self-defense.19 this 
law ameliorated but did not eliminate the problem of dual 
arrest, or retaliatory arrest, particularly when a victim is 
non-english speaking.20 

concern that mandatory arrest would result in a dis-
proportionate arrest rate for men of color was alleviated 
when a study commissioned by oPDV demonstrated that 
the implementation of mandatory arrest laws in New York 
State actually resulted in a greater percentage of white men 
being arrested for crimes of domestic violence, and a study 
conducted by the National institute of Justice in 19 states 
found that arrest occurred more frequently in cases where 
the offender was white.21

Prosecutors
Mandatory arrest also had an impact on the prosecution of 
abusers since victims often try to withdraw criminal charges 
against their abusers due to such factors as pressure from the 
abuser and his family, fear of retaliation, concern for their 
children, and financial dependency on the abuser. initially, 
prosecutors adopted “no drop” policies, and too often 
forced uncooperative victims to testify against their abus-
ers, sometimes threatening or even jailing them to secure 
cooperation.22 recognizing the harsh, traumatizing impact 
of such tactics on victims, prosecutors in the early 1990s, led 
by then-San Diego county attorney casey Gwinn, began to 
turn to a new approach: evidence-based prosecution.23 this 
new methodology recognized that such evidence as photo-
graphs of a victim’s injuries, physical and other evidence 
from the police crime scene investigation, medical records, 
social media communications, and 911 calls can enable 
prosecutors to build strong cases against domestic violence 
perpetrators without having to rely on victim participation. 

Prior to 2004, New York courts readily permitted 911 
tapes and other “excited utterances” – powerful evidence 
of domestic violence – as exceptions to the hearsay rule. in 
2004, the Supreme court decided Crawford v. Washington,24 
holding that the use in a criminal trial of a recorded state-
ment made during a police interrogation by the complain-
ant, who did not testify at trial, violated the defendant’s 

Sixth amendment right to be confronted with the witness 
against him. the decision had an immediate effect on the 
ability of prosecutors to prove their cases through the use 
of evidence that had previously been deemed admissible 
through exceptions to the hearsay rule. in particular, the 
decision negatively affected domestic violence prosecu-
tions, and prosecutors found that courts were dismissing 
more domestic violence cases due to evidentiary issues.25 
a subsequent decision, Davis v. Washington,26 clarified that 
statements such as 911 calls and other statements during 
an ongoing emergency are considered non-testimonial and 
thereby are admissible. Nevertheless, the courts are con-
tinuing to define testimonial statements, and prosecutors 
in domestic violence cases must carefully evaluate whether 
potential testimony will be allowed.

Defense Attorneys
a parallel revolution took place in the understanding of 
domestic violence in the context of cases in which abused 
women severely injured or killed their abusive partners. in 
1979, Dr. Lenore walker published a groundbreaking book, 
The Battered Woman,27 which articulated a theory about 
domestic violence and the psychology of its victims called 
the “battered woman syndrome.” Dr. walker’s theory was 
embraced by many attorneys defending domestic violence 
victims in cases in which the victim used deadly physical 
force under circumstances in which the deadly physical 
force used by their abusers was arguably not imminent. 
Many advocates and experts in the psychology of domes-
tic violence victims ultimately rejected “battered woman 
syndrome” as an overly narrow category that tended to 
exclude economically and racially marginalized victims and 
contributed to pathologizing domestic violence survivors 
generally. today “battered woman syndrome” has been 
largely replaced by theories about post-traumatic stress dis-
order. Nonetheless, defense attorneys continue to use expert 
witnesses to explain to courts and juries why some domestic 
violence victims feel so trapped in an abusive relationship 
that, in their belief, their only avenue to safety requires the 
use of deadly physical force. 

advocates for incarcerated domestic violence victims 
began to push for clemency for victims who had been con-
victed of killing their abusers, pointing to research demon-
strating that the average prison sentence for men who kill 
their female partners is two to six years while the average 
sentence for women who killed their male partners is 15 
years, despite the fact that “most women who kill their 
partners do so to protect themselves from violence initiated 
by their partners.”28 

these efforts have met with mixed success, as evidenced 
by In re Niki Rossakis.29 Ms. rossakis has spent more than 
20 years in prison for killing her abusive husband, during 
which time she obtained two associate’s degrees, success-
fully completed most rehabilitative programs offered to 
her, and was a model prisoner. She sought and was denied 
parole three times, most recently because the parole board 
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contended that her statements about suffering domestic 
violence at the hands of her husband were inconsistent with 
her protestations of remorse. in 2015, the appellate Division, 
First Department, strongly rejected this claim and affirmed 
the lower court’s finding that the Parole Board “acted 
with irrationality bordering on impropriety and therefore 
arbitrarily and capriciously denied petitioner parole. . . . it 
fails to recognize that the petitioner may legitimately view 
herself as a battered woman, even though the jury did not 
find that she met New York’s exacting requirements for the 
defense of justification.”30 

a proposed New York State law, the Domestic Violence 
Survivors Justice act,31 which has widespread support 
among domestic violence victim advocates and others 
intent on bringing about reform in the criminal justice 
system, would allow judges to sentence domestic violence 
survivors to fewer years behind bars or to alternative-to-
incarceration programs when their abuse was “a significant 
contributing factor” in their crime.32

Emerging Issues: Cyberstalking and Revenge Porn
in 1999, after a decade-long effort by advocates, the New 
York State Legislature passed the anti-Stalking act,33 finally 
providing domestic violence victims in New York with a 
criminal remedy to an insidious, terrifying, and often subtle 
form of abuse. recent refinements to the statute have rec-
ognized the increasing prevalence of cyberstalking, amend-
ing the definition of “following” to include “tracking . . . 
through the use of a global positioning system.”34 a variant 
of cyberstalking, “e-sexual abuse,” or “revenge porn,” is a 
new weapon both for abusers intent on humiliating their 
victims and destroying their reputations and websites that 
profit from this abuse. thirty-four states currently have laws 
against this crime, and a bill has been brought before the 
House of representatives.35 although New York does not 
yet have an e-sexual abuse statute, a campaign is mobiliz-
ing for such a remedy for victims. in the meantime, pros-
ecutors have pursued criminal cases against perpetrators 
for aggravated harassment, dissemination of an unlawful 
surveillance image, and public display of offensive sexual 
material. Victims have also sought protection from increas-
ingly aware and responsive family court judges in cases 
for civil protective orders alleging such family offenses 
as harassment, disorderly conduct, coercion, and reckless 
endangerment. 36

A Changing Infrastructure for Justice 
Prior to the DVia, victims had three days in which to choose 
whether to seek an order of protection in family court 
or in criminal court – they could not do both. the DVia 
amended the Family court act to establish concurrent 
jurisdiction over family offenses in both family courts and 
courts presiding over criminal cases.37 while this change 
in the law increased the relief available to victims, it meant 
that a victim could find herself litigating a civil protective 
order case before a judge in family court while serving as 

a complainant in a criminal case on an identical set of facts 
before a separate judge. a matrimonial action might bring 
her before a third judge. in 1995, chief Judge Judith kaye, 
recognizing the burden on domestic violence victims of hav-
ing to pursue protection in different courts from multiple 
judges as well as the negative impact of this state of affairs 
on judicial economy, opened the first integrated Domestic 
Violence court (iDV),38 dedicated to a “one family – one 
judge” model and aspiring to a greater level of responsive-
ness to the safety needs of victims and their children and 
a higher degree of monitoring of offenders. there are now 
more than 40 integrated Domestic Violence courts through-
out New York State. 

an important parallel development has been the incep-
tion and growth throughout the country of Family Justice 
centers, “one stop shops” for survivors of domestic vio-
lence, initiated by casey Gwinn in 1989, that bring together 
under one roof domestic violence prosecutors with civil 
legal service providers, social service providers, and rep-
resentatives of community-based organizations. this col-
laborative, multi-disciplinary model works to promote not 
only the safety of victims and their families but their healing 
and economic empowerment. Under the leadership of the 
Mayor’s office to combat Domestic Violence, the first Fam-
ily Justice center opened in Brooklyn, New York in 2005.39 
today, there are Family Justice centers in all five counties of 
New York city as well as in erie and westchester counties. 

the Family court has recently implemented a pilot 
program to allow electronic filing of petitions for temporary 
orders of protection and for the issuance of such orders by 
audio-visual means from remote locations. this provides 
relief for victims who cannot travel to court, or for whom 
appearing in the courthouse creates risk of harm.40 

Family Law
Orders of Protection 
while pundits have denigrated orders of protection as 
“meaningless pieces of paper,” research has demonstrated 
that civil orders of protection, like their criminal counter-
parts, can be powerful vehicles for deterring repeat inci-
dents of domestic violence.41 Under article 8 of the Family 
court act, victims can pursue a wide array of forms of relief 
– from temporary orders of child support to orders that 
require abusers to stay away from victims and their places 
of education and employment, and exclude abusers from 
their victims’ homes – so that safety from domestic violence 
does not lead to the victim’s homelessness. with a finding 
of aggravating circumstances, family court judges can issue 
orders of protection up to five years in duration, and recent 
changes to the Family court act permit judges to extend 
civil protective orders before they expire upon a showing 
of “good cause.”42 the legislature’s recognition of a grow-
ing number of domestic violence-related crimes as “family 
offenses” – from sexual misconduct and criminal mischief 
to coercion and identity theft – has meant that victims can 
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pursue protection in family court for the growing array of 
tactics that deviously creative abusers employ.43 

one of the most important legislative changes in article 
8 of the Family court act took place in 2008, when the New 
York State Legislature changed the requirements for who 
has standing to pursue a civil order of protection. while any 
crime victim could be the beneficiary of a criminal protective 
order, until 2008 civil protective orders could be obtained 
only by those who were married to their abusers, who were 
close blood relations to their abusers, or who had children 
in common with them. this meant that the doors of family 
court were closed to many urgently in need of protective 
orders, most notably unmarried heterosexual couples with-
out children together and couples in same-sex relationships, 
who at that time were unable to marry in New York State. 
the 2008 passage of the law known as Fair access to Family 
court considerably expanded the protections available to 
domestic violence victims in nontraditional relationships. 

as victims’ attorneys quickly came to learn, the choice 
of forum is important to consider in fashioning the most 
protective legal strategy for one’s client. while filing a 
protective order petition in family court puts the victim, as 
a party to the litigation, squarely in control of the case – a 
welcome state of affairs for many – it also means that she or 
he must appear in court, literally face the abuser on multiple 
court appearances, and take days off from work for each.44 
abusers quickly learned to manipulate this situation by 
cross-filing for their own orders of protection or for custody 
of or extensive visitation with the children. to avoid such a 
situation, a victim may wish to pursue a criminal protective 
order instead by reporting the violence to law enforcement 
and thus initiating a criminal case.45 

Custody, Visitation and the Hague Convention
although there is a growing awareness on the part of courts 
of the importance of responding swiftly and appropriately 
to domestic violence in the context of criminal and fam-
ily offense cases, judges have been reluctant historically to 
recognize its significance in matters of child custody and 
visitation.46 in reversing a lower court award of custody, for 
example, the appellate Division noted, “the Family court 
gave inexplicably little weight to its own findings regard-
ing the father’s domestic violence against the mother.”47 
Many courts have been reluctant to acknowledge the extent 
to which abusers can use visitation and custody proceed-
ings to continue their abuse, often through the children, or 
use court appearances to stalk and maintain contact with 
victims.48 

to address this situation, in 1996 the New York State Leg-
islature mandated that trial courts take into consideration 
proof of domestic violence in child custody and visitation 
disputes. Pointing in its legislative findings to the growing 
body of research demonstrating the negative impact on 
children of exposure to domestic violence (“Studies indicate 
that children raised in a violent home experience shock, fear, 
and guilt and suffer anxiety, depression, low self-esteem, 

and development and socialization difficulties”), the legis-
lature stated that domestic violence “should be a weighty 
consideration” when courts analyze the best interest factors 
in making custody and visitation determinations.49 in 2009, 
New York statutes were further amended to require courts 
to include and state on the record how findings, facts and 
circumstances of domestic violence were factored into cus-
tody decisions.50 

court decisions that have been reported since 1996 
indicate that some judges deciding custody cases are giving 
considerable weight to allegations of domestic violence.51 in 
E.R. v G.S.R., for example, the court declined to accept either 
the expert’s recommendation, because he “skims over the 
many episodes of domestic violence,” or the law guardian’s, 
because she “discounted the history of domestic violence.”52 
the Second Department has reversed and remanded cases 
when lower courts failed to consider sufficiently the moth-
er’s allegations of domestic violence perpetrated against her 
by the father.53 appellate courts have consistently held that 
domestic violence witnessed by a child is a significant factor 
in determining custody and visitation.54 

a longstanding area of concern is accusations against 
victims by domestic violence perpetrators of “parental 
alienation,” a problematic spin on the best interest factor, 
“unfriendly parent.” typically this allegation is a strategy 
employed by an abuser to pathologize the victim and make 
her or his protective actions appear to be wrongful inter-
ference in parental rights. although New York’s appellate 
courts continue to reject this theory as a valid psychologi-
cal phenomenon, there have been cases in which domestic 
violence victims have been threatened with loss of custody 
of their children because such allegations have not been 
confronted vigorously.55

Relocation and the UCCJEA
the Uniform child custody Jurisdiction enforcement act 
(UccJea)56 became effective in 2011 and has been adopted 
by every state,57 including New York.58 the UccJea vests 
exclusive and continuing jurisdiction for child custody 
litigation in the courts of the child’s “home state,” which is 
defined as the state where the child has lived with a parent 
for six consecutive months prior to the commencement of 
the proceeding, or since birth. this act becomes significant 
in domestic violence cases in situations in which victims 
must flee for their or their children’s safety. while the act 
enables victims to petition for “emergency jurisdiction,” 
such a grant is usually temporary, and the court in the 
jurisdiction from which the victim fled is vested with the 
ultimate determination of whether she or he must return. 

the act also addresses situations in which abusers 
wrongfully take the children to another jurisdiction and 
keep them there, providing victims with affirmative defens-
es to the abusers’ claims that the location in which they 
wrongfully took the children is now their home state. in 
such situations, victims can assert that the entire period 
of the wrongful taking of the children was “a period of 
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which the time would be so fleeting and the danger so great 
that emergency removal would be warranted.”67 although 
a review of the case law since Nicholson indicates that courts 
are applying a higher standard in removal decisions in cases 
of domestic violence,68 there is still evidence that unlawful 
removals occur.69 

Immigration Law
immigrant victims of domestic violence often face addi-
tional barriers to safety and independence, including lack 
of family or community support, language barriers, lack 
of information about the legal system, cultural stigma 
of divorce, and economic hardship. For those who are 
undocumented or partially documented these barriers can 
be magnified. Domestic violence victims dependent on an 
abusive spouse for immigration status may believe that 
they must stay in the abusive relationship in order to obtain 
immigration protection and relief. For others – in abusive 
relationships with undocumented individuals or on their 
own – basic survival may be in jeopardy. Fortunately, sig-
nificant progress has been made in providing remedies for 
immigrant victims, and it is more incumbent than ever for 
attorneys to identify these remedies and assist their clients 
in accessing them.

Family-based immigration is the most common way for 
foreign-born individuals to gain permanent legal status in 
the United States. annual caps on visas based upon familial 
relationships create long waits, depending on the country of 
origin. individuals married to a U.S. citizen are not subject 
to annual caps so can avoid the wait. Perpetrators of domes-
tic violence who are U.S. citizens or permanent residents 
often use the power that their immigration status confers 
on them as a tool of power and control over the spouse they 
are sponsoring – holding the threat of deportation above the 
victim’s head. Federal law provides remedies for spouses of 
abusive U.S. citizens or permanent residents.70 

For victims married to U.S. citizens or lawful permanent 
resident spouses, two forms of relief exist: the Violence 
against women act (Vawa) Self-Petition and the Battered 
Spouse waiver. a Self-Petition allows current or former 
spouses of U.S. citizens or lawful permanent residents to 
seek permanent residence, regardless of whether the abu-
sive spouse has ever initiated an immigration petition. the 
Battered Spouse waiver allows victims who already hold 
or have held conditional residence based on having been 
petitioned for by their spouse to apply. another relief option 
is the Vawa cancellation of removal, which allows an 
immigration judge to grant a stay to a victim facing removal 
or deportation proceedings who is either married to or has a 
child in common with an abusive citizen.71

these remedies offer protection to relatives of U.S. 
citizens, but cannot be used by victims who lack a qualify-
ing family relationship or those whose batterers lack legal 
status in the U.S. Fortunately, remedies may exist for these 
victims, in particular the U Nonimmigrant Status, or “U 
visa,” which affords lawful status to victims of domestic 

temporary absence,” that the children are not in the care 
of someone acting as a legal custodian (if, for example, the 
abuser has deposited them with relatives), or that there is a 
lack of respect for human rights in the new jurisdiction, if 
the abuser has taken them to a country that does not protect 
due process and women’s rights. 

the Hague convention on the civil aspects of interna-
tional child abduction (“Hague convention”)59 is a mul-
tilateral treaty, signed by 94 countries, intended to protect 
children from wrongful removal or retention across frontiers 
by mandating return to the child’s “place of habitual resi-
dence,” and preserving custody arrangements in place prior 
to wrongful removal.60 while drafters of the Hague conven-
tion envisioned the abducting parent as a disgruntled non-
primary caretaking father, the more representative scenario 
has involved a primary caretaking mother fleeing with her 
child to a jurisdiction where she believes that she will have a 
greater degree of safety and protection.61 Domestic violence 
victims in this situation can assert affirmative defenses to 
the application of the convention, alleging “there is a grave 
risk that his or her return would expose the child to physi-
cal or psychological harm or otherwise place the child in an 
intolerable situation” (article 13(b)). in Elyashiv v. Elyashiv,62 
the court found that the three children of a mother who had 
fled from israel to New York to escape her husband were 
habitual residents of israel. crediting the testimony of a 
child psychiatrist who had conducted a forensic evaluation 
documenting that the husband had battered the mother 
and abused the older two children, the court determined 
that returning the children to israel would subject them to a 
“grave risk of harm” and denied the father’s petition for the 
return of the children.

Neglect and Abuse
Domestic violence victims with children have been charged 
with neglect for failing to protect the children from expo-
sure to domestic violence under article 10 of the Family 
court act.63 child Protective Services, in New York city, 
administration for children’s Services (acS), investigates 
the parties and their home environments. Prior to 2002, 
child Protective Services, and in particular acS, routinely 
removed children who had allegedly been exposed to 
domestic violence from their homes, charging the mothers, 
although themselves victims, with failure to protect their 
children from exposure to domestic violence.64 in 2002, the 
court in Nicholson v. Williams65 held that this practice was 
unconstitutional, and the court of appeals subsequently 
mandated that removal could only take place if the mother 
was defined as neglectful and if “a preponderance of the 
evidence establishes that the children were actually or immi-
nently harmed by reason of her failure to exercise even mini-
mal care.”66 Judge kaye, for the court of appeals, opined, 
“while we cannot say, for all future time, that the possibility 
can never exist, in the case of emotional injury – or, even 
more remotely, the risk of emotional injury – caused by wit-
nessing domestic violence, it must be a rare circumstance in 
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gration appeals formally recognized domestic violence as 
a basis for asylum. Specifically, the court held that “mar-
ried women in Guatemala who are unable to leave their 
relationship” is a cognizable social group. the court further 
indicated that particular social groups defined by gender, 
nationality, and status in a domestic relationship may meet 
asylum law’s immutability, particularity, and social distinc-
tion requirements.79

For immigrant survivors of domestic violence who are 
minors and cannot be reunited with one or both parents, 
the remedy of Special immigrant Juvenile Status may be a 
possibility. it requires a Special Findings order issued by 
a family court judge, after which the victim can apply for 
permanent resident status. 

Conclusion
throughout the past three decades, advocates for victims 
of domestic violence, working in partnership with judicial 
leaders, prosecutors and public defenders, members of the 
private bar, and leaders in state and local government, have 
brought into force a body of statutory and decisional law 
that has greatly advanced the rights of victims of domestic 
violence in New York State and nationally, while providing 
much needed protections to their children. at the same time, 
these leaders have made extraordinary progress in creating 
infrastructure and improving systems that provide victims 
with vastly improved avenues to protection and justice. 
while important hurdles remain, especially for victims ren-
dered vulnerable by lack of immigration status, youth and 
age, nonconforming sexual identity or orientation, racial or 
ethnic marginalization, disability, and economic disadvan-
tage, the progress has been undeniable. all New Yorkers, 
especially those in the legal profession, can lift our heads 
with pride in our achievement of furthering the safety and 
independence of those among us at greatest risk of harm. n
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enon for the general public, but can cloud the ability to 
recognize human trafficking in all of its manifestations. 
Human trafficking has myriad faces, from fisher boys in 
Ghana to domestic servants held captive by diplomats, 
from forced labor on farms to child marriage, from organ 
selling to brothels and sex establishments in every coun-
try of the globe. Human trafficking is not only a pervasive 
crime but also an extraordinarily lucrative one, perpe-
trated with a very low risk of punishment for the traf-
ficker coupled with high profits. the international Labor 
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fastest growing global crimes, toe-to-toe with arms and 
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1. Trafficking Does Not Require Movement
the “recruiting,” “harbouring,” and “receipt” of 
persons can happen without a trafficking victim 
ever leaving her neighborhood.7 For example, a 
pimp who “harbours’’ his victim could be a traffick-
er whether or not he moved across state borders. 

2. Trafficking Does Not Require Force
 the Palermo Protocol defines an array of means 

with which a trafficker entices, induces or coerces 
persons for purposes of trafficking. critical to the 
definition is the recognition of the acute vulnerabil-
ity of victims of trafficking, coupled with abuse of 
power, which can manifest itself through psycho-
logical coercion and other means that do not neces-
sarily involve force. 

 3. Consent Is Not a Defense to Trafficking
 the consent of a victim of trafficking to the intended 

exploitation . . . shall be irrelevant where any of the 
means described have been used, given that “a vic-
tim’s exercise of free will is often limited by means 
of force, deception or the abuse of power”8 (empha-
sis added).

4. A Child in Labor or Sexual Servitude Is by Defini-
tion a Trafficked Person

 the means described above need not be in place 
for a child, defined as a person less than 18 years of 
age, to be found trafficked. 

5. Governments Must Address Demand
 article 9.5 of the Protocol requires state parties 

to take measures to discourage demand. there is 
growing consensus that addressing “demand” is 
key to the prevention of human trafficking. while 
the “push factors” of trafficking include vulnerabili-
ties linked to gender, racial, and ethnic discrimina-
tion and violence; civil unrest and armed conflict; 
or natural disasters, the “pull factors” are the global 
demand for cheap labor and products in labor traf-
ficking and the global demand for prostitution as it 
pertains to sex trafficking. 

6. Provides Assistance and Protection to Victims
 Governments party to the Palermo Protocol must 

invest in efforts to assist and protect victims of traf-
ficking, including implementing appropriate mea-
sures to provide for the physical, psychological and 
social recovery of victims of trafficking; appropriate 
housing; and employment, educational and training 
opportunities.

U.S. Federal Law
Federal and state legal frameworks provide us with a 
few tools to combat human trafficking. the trafficking 
Victims Protection act of 2000, as amended (tVPa), is the 
federal legislative response to trafficking, promoting the 
prevention of trafficking, the protection of victims and 
the prosecution of the perpetrators. the tVPa creates a 
new federal crime of trafficking. a prosecutor must prove 

organization estimates that illegal profits from human 
trafficking amount to $150 billion a year, $90 billion of 
which comes from sex trafficking.3 Given the nature of 
these crimes, this a conservative estimate.

the question often asked is how many people are traf-
ficked around the world? the quick answer is that no one 
really knows. international statistics vary widely, ranging 
from 4 million to 27 million people trafficked worldwide 
for both labor and sexual servitude. the U.S. Department 
of State calculates that 14,500 to 17,500 individuals are 
trafficked into the country, mostly from Latin america, 
asia and eastern europe. Domestically, the National cen-
ter for Missing and exploited children found that 1 in 16 
of the 18,500 runaways reported to the center in 2016 was 
likely a sex trafficking victim. in its report about patterns 
of human trafficking globally, the United Nations office 
for Drugs and crime (UNoDc) qualifies its findings on 
the number of trafficking victims as “detected.”4 these 
broad-range estimates reflect in part both the reality that 
human trafficking is an under-targeted crime and also 
that it is one “hidden in plain sight.” traffickers range 
from organized crime rings, to family and community 
members, to farmers and neighborhood pimps. 

However, one statistic on which international agen-
cies and governments all agree is that 79 to 80 percent of 
trafficked persons are women and children,5 and that the 
majority of that population is trafficked for commercial 
sexual exploitation. 

Given these facts, what can governments, national 
and international civil societies do to tackle the over-
whelming phenomenon of trafficking in persons? this 
article is merely a brief overview of the major interna-
tional, national and state laws that guide governments 
to address trafficking in persons. the second part of the 
article will underline a few key points related to traffick-
ing for purposes of sexual servitude, which primarily 
affects trafficked women and girls.

International Law
ratified by the United States in 2005, the United Nations 
Protocol to Prevent, Suppress and Punish trafficking in 
Persons, especially women and children,6 also known 
as the Palermo Protocol or the UN trafficking Protocol, 
provides the first internationally agreed-upon definition 
of human trafficking, whereby: 

trafficking in persons is the recruitment, transporta-
tion, transfer, harbouring or receipt of persons, by 
means of the threat or use of force or other forms 
of coercion, of abduction, of fraud, of deception 
(emphasis added). . . . of the abuse of power or of a 
position of vulnerability or of the giving or receiv-
ing of payments or benefits to achieve the consent of 
a person having control over another person, for the 
purpose of exploitation . . .  (emphasis added).

the major takeaways from this definition and other 
provisions of the Palermo Protocol include that:
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incompatible with the dignity and worth of the human person 
and endanger the welfare of the individual, the family and the 
community . . . .” the 1949 convention also advocates for 
punishing the “demand” and the prosecution of pimps 
and sex buyers, rather than punishing the exploited vic-
tims. 

indeed these few past years, a number of member 
states, including ireland, Northern ireland, canada and 
israel, have followed the examples of Sweden, Norway, 
iceland, and most recently, France, by enacting or propos-
ing laws that address the exploitation in the sex trade as 
gender violence and discrimination, punishing only those 
who buy and sell human beings for sex. independent 
reports from the governments of Sweden and Norway 
show that targeting the demand for prostitution has 
reduced the levels of sex trafficking, compared to their 
neighboring countries that have not adopted such laws. 

Conclusion
civil society plays a critical role in partnering with gov-
ernments in identifying victims, providing services and 
developing policies and strong laws to prevent and tackle 
human trafficking, but no single entity can do it alone. 
combating human trafficking requires an intensive col-
laborative network of law enforcement, governments and 
non-profit organizations, but also the medical commu-
nity, labor unions, men and boys, and youth groups. it is 
extremely important to strengthen our capacity to gather 
critical data that remain inadequate about these human 
rights abuses. Nationally, we must establish medical 
protocols in emergency rooms and mental health facili-
ties to identify and support victims of trafficking. Finally, 
and most importantly, it is time to invest in the growing 
movement of survivors, who are informing us about the 
dark realities of exploitation and trafficking. they are 
guiding us toward implementing laws and policies and, 
more importantly, changing our cultural beliefs about 
human trafficking and the sex trade.

 “where do human rights begin?” eleanor roosevelt 
asked. “in small places, close to home, so close and so small 
that they cannot be seen on any map of the world.” and so 
this is where our efforts to end human trafficking begin. n

1. the Universal Declaration of Human rights, article 1 (December 10, 
1948) found at www.un.org/en/documents/udhr/.

2. Id. at article 3. 

3. international Labour organization (iLo), Profits and Poverty: The Econom-
ics of Forced Labour, 2014.

4. UNoDc, Global report on trafficking in Persons 2016 (United Nations 
publication, Sales No. e.16.iV.6).

5. Id. at p. 6.

6. UN General Assembly, Protocol to Prevent, Suppress and Punish Trafficking in 
Persons, Especially Women and Children, Supplementing the United Nations Conven-
tion against Transnational Organized Crime, Nov. 15, 2000.

7. Id.

8. UNoDc trafficking pamphlet, www.unodc.org/unodc/en/human-
trafficking/publications.html.

that the trafficker used “force, fraud, and coercion” as 
means to traffic his victim, a high threshold.

in 2015, President Barack obama signed into law the 
Justice for Victims of trafficking act (JVta), amending 
the tVPa, as well as multiple other federal statutes. the 
JVta redefines federal law to clarify that sex buyers 
of children and human trafficking victims can be pros-
ecuted as traffickers and it creates a new funding stream 
to finance services for U.S. trafficking victims. the JVta 
also requires the Department of Justice to incorporate 
demand-reduction strategies into all human trafficking 
training programs. recognizing that survivors are key 
in finding solutions to the extensive harm perpetrated 
against them in trafficking, the JVta also created the 
survivor-led U.S. advisory council on Human traffick-
ing to make recommendations to the government on anti-
trafficking strategies.

State Law 
New York became the first state to pass what is known 
as the Safe Harbor act, which seeks to offer and engage 
child victims in rehabilitative services in lieu of charging 
them with prostitution. the goal of the law is to eliminate 
the double standard that while children under the age of 
17 cannot consent to sex under the law, young prostituted 
girls are routinely charged and incarcerated for prostitu-
tion. the state Safe Harbor laws ensure that trafficked 
children are instead provided refuge and services for 
trauma. today, two-thirds of the states have passed some 
version of “Safe Harbor” legislation, although the laws 
are not equal in scope and effectiveness. 

Since women and girls are overwhelmingly impacted 
by trafficking, the remainder of this article will focus on 
trafficking for the sex trade, although it is important to 
note that women trafficked for labor servitude are also 
at high risk of sexual violence and sexual exploitation 
during their captivity. there is not one country in the 
world where trafficking doesn’t exist. Nigerian women 
are trafficked into iceland; Bulgarian women into Dubai; 
Venezuelan women into Queens. Domestically, aborigi-
nal, indigenous, First Nations, Black, Maori, so-called 
Scheduled castes, and other highly marginalized groups 
of women are overrepresented in the sex trade. 

in examining trafficking for purposes of the commer-
cial sexual exploitation of women and girls, gender-based 
violence and discrimination is an important framework 
to adopt. culture, religion, tradition, gender stereotypes 
and inequality secure the low status of women and girls 
in every country, respectively. one must also make the 
connections between fundamental human rights, equal-
ity and trafficking, and between sex trafficking and the 
demand for prostitution. to cite another international 
law, the 1949 convention for the Suppression of the traf-
fic in Persons and of the exploitation of the Prostitution 
of others declares that “prostitution and the accompanying 
evil of the traffic in persons for the purpose of prostitution are 
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Let me close my office door,” said the firm manag-
ing partner. that’s when we knew the truth was 
going to come out. 

“women keep leaving our firm,” he said into the 
phone. “we can’t figure out why. everyone gets the same 
opportunities. we have a women’s initiative so the women 
can get together and hear from women partners. we give 
them extra business development and leadership train-
ing. None of it seems to make a difference. women quit 
anyway. this can’t continue. what are we doing wrong?” 

as consultants with complementary practices, we 
often collaborate to help professional firms diagnose and 
address vexing problems with retaining and developing 
women and diverse talent. we’ve seen too many mis-
guided initiatives doomed from the start. they’re doomed 
because the initiatives are seen as add-ons: programs 
ancillary, not necessary, for the firm’s future. 

women are half of the legal profession’s new talent. 
For too long, firms have assumed the pipeline problem 
will solve itself – that more women funneling to firms 

from law schools will automatically result in more women 
partners. the same misguided logic has been applied to 
other diverse talent. 

But then, diverse talent quits for a variety of reasons. 
Poorly designed, underfunded, badly executed and run 
largely by practitioners, initiatives make the problem 
worse by elevating expectations, only to fuel cynicism 

JOanne Cleaver is president of Wilson-Taylor Associates, Inc., a content 
strategy and development firm that focuses on  in projects that help 
industries figure out how to retain and advance more women.  
Melissa MCClenaGHan Martin, President of M3 Strategic Alliances LLC, 
advises professional services firms on how to transform diversity initia-
tives into business drivers. She also helps firms create business develop-
ment and thought leadership opportunities that increase firms’ visibility, 
reach and revenue. She is a former practicing attorney and author of 
the New York Law Journal’s “Gender Gap” column. Dr. anne PersCHel 
has more than 20 years’ experience as an executive coach, organization 
development and gender diversity and inclusion consultant. She holds a 
doctorate in psychology and a master’s degree in organization behavior.

Why Your Diversity Initiative Is 
Irrelevant . . . and How to Fix It
By Joanne Cleaver, Melissa McClenaghan Martin and Dr. Anne Perschel
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to find innovative ways to use Forum w to achieve office 
objectives by advancing women. 

But the diversity conversation at Moss adams doesn’t 
stop at the scorecard, as it does at many firms. it’s pre-
scriptive as well, utilizing a women’s initiative liaison to 
help managing partners create detailed action plans to 
improve salient metrics. 

in addition to its Forum w annual report, Moss 
adams also holds itself accountable externally through 
its participation in the accounting MoVe Project, an 
industry-wide initiative that provides detailed best prac-
tices for key metrics, programs and aspects of culture that 
clearly drive retention of women. (MoVe was designed 
and launched in 2010 by my firm.) although there’s no 
corollary to MoVe in the legal profession, many best 
practices identified by MoVe are relevant to law firms, 
given the similar partnership structures and cultures at 
law and accounting firms. 

“clients are just as concerned about advancing women 
in their organizations as we are for our own workplace,” 
says Bencich. “By sponsoring the accounting MoVe 
Project and being on the project’s advisory board, we 
show clients that we share their values. that’s critical for 
building long-lasting relationships and for differentiating 
Moss adams in a fragmented and fast-moving market.”

By connecting the dots from initiatives, programs and 
cultures to proven results, MoVe equips member firms 
with well-tested strategies. For instance, firms receive 
detailed MoVe scorecards that benchmark their per-
formance against peers in key metrics and provide best 
practice case studies. 

“we are pretty sure we are an innovator in develop-
ing initiatives and programs for women, but we confirm 
that through the benchmarking tools we get through the 
MoVe Project,” says Bencich. “our best practices help 
others, and we always learn new tactics that help us keep 
Forum w relevant in today’s market.” 

as Moss adams has found, the truism “you get what 
you measure” is particularly relevant for designing initia-
tives that work. 

However, at many firms, measurement of diver-
sity initiatives often is worse than an afterthought: many 
firms measure the wrong thing – focusing on activity, and 
not whether programs improve retention and promotion 
statistics. when diversity initiatives are busy filling their 
calendars with brown bag lunches, partner panels, one-
off trainings or client events, activities become the domi-
nant metrics. retention and promotion predictably stall, 
the initiatives don’t appear to make a difference, funding 
is cut and the firm endures another round of disappoint-
ment and confusion about what went wrong. 

But, by finding (should it be funding?) and track-
ing the right metrics, firms will move beyond activity-
based diversity initiatives and start to truly move the 
needle because leaders will understand what they are 
working toward and act accordingly. Many firms on the 

and disillusionment when the initiatives don’t deliver as 
promised. Moreover, millennial talent often avoids such 
initiatives, seeing them as out of touch with a workplace 
that should be a true meritocracy. clearly, things aren’t 
working as they should.

through our consulting work across professional ser-
vices, we know how successful initiatives can transform 
a firm’s diversity efforts, improving retention and pro-
motion rates, significantly increasing firm revenue and 
roi, and engaging and inspiring diverse talent. Some of 
the most successful models are outside of the legal pro-
fession. For example, at many accounting firms, gender 
diversity initiatives have been more entrenched, better 
funded and more effective than many law firm efforts. 
Here, we profile key aspects from some of the best diver-
sity initiatives across sectors, including both law and 
accounting firm examples. 

For each aspect, we detail common initiative misfires 
and the corresponding “silver bullet” solutions that best 
practices firms use to fix them. 

Begin With Metrics and Accountability
By Joanne Cleaver 

The problem: Many diversity initiatives don’t seem 
to deliver results. why should firms keep spending when 
there’s scant proof of return on their investment? 

The solution: Build metrics and accountability into 
initiatives from the start and create action plans for 
achieving them. Hold the firm accountable both inter-
nally and externally, sharing its successes, as well as areas 
for improvement. 

Moss adams LLP, one of the 15 largest accounting 
firms in the United States, makes no secret of its ambi-
tions for “Forum w,” its women’s initiative: 30 percent 
women partners by 2020.

and because the firm publishes an annual report 
about Forum w, everyone, from staff to clients, can see 
how close it is to making its goals. Moss adams has 
momentum, making steady progress and reaching 26 
percent women partners in early 2017. 

“the act of publishing our goals becomes a motiva-
tion – we can see where we’ve been and what we need 
to strive toward,” says tricia Bencich, the Moss adams 
human resources manager who oversees Forum w and 
related talent development efforts for the firm’s 1,700 
employees. in 2016, the firm added a parallel initiative 
for diverse staff and is considering publishing an annual 
report about that initiative’s mission, strategy and results. 

accountability starts at the top at Moss adams. each 
office managing partner has a demographic snapshot – 
referred to as the “women’s initiative scorecard” – that 
illustrates how that partner’s practice is contributing to 
the firm’s goals for advancing women – or not. the num-
bers are both dispassionate and compelling, says Bencich, 
and the personal accountability report motivates partners 
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formative in terms of engaging larger numbers of women 
and convincing firm leadership of the business case for 
the women’s initiative.” 

and why were we so successful? we went beyond 
the norm and beyond the “activities” which characterize 
many women’s initiative business development efforts. 

Business development training is not new to women’s 
or diversity initiatives. But, if you want to achieve sub-
stantial gains, you need to change behavior, instill new 
habits and create a marketing mindset. You can’t do that 
with one or two trainings, like most firms provide; par-
ticipants need continued attention and practice. 

that’s why our first LiFe business development train-
ing series (provided to about 20 pre-partner women) was 
launched alongside a parallel track of conversion-orient-
ed business development opportunities. these oppor-
tunities weren’t just one-off women’s client events with 
training “for” the event, the approach common at most 
firms. 

rather, we introduced participating women to key 
potential sources of referral and industry groups and 
helped nurture those relationships through a series of 

facilitated events and meetings. with referral sources, 
we went beyond typical “meet and greets” to create 
meaningful and sustained relationships that converted 
into significant revenue. with industry organizations, our 
relationships went far deeper than the usual sponsorship 
models. and we used our trainings to help participants 
fully leverage these opportunities.

we also positioned our women as industry leaders 
through thought leadership. to that end, we launched 
the women in alternative investments Survey (“wai 
Survey”), which provided seminal research regarding the 
opportunities and challenges facing women fund manag-
ers, and showcased the insights of rothstein kass women 
partners. (the wai Survey continues at kPMG, where i 
co-author it.)

training and opportunities continued, with new 
women joining LiFe’s business development program 
each year. 

one thing that was essential to our success: a signifi-
cant budget. in its last year, rothstein kass’ LiFe budget 
was about $540,000. “thirty percent of that was for busi-
ness development because we knew we’d continue to see 
exponential revenue gains,” says Mandel. 

and, as anyone in professional services should know, 
“You can’t leave it up to practitioners to move your ini-
tiative forward in a meaningful way,” she adds. “You 

MoVe Best cPa Firms for women list have done exactly 
that. among MoVe firms, the aggregate percentage of 
women partners and principals has increased from 17 
to 25 percent in six years. Firms on the MoVe list also 
advance women faster than the norm for the profession. 
as accounting firms are starting to find, the best practices 
tracked and examined by MoVe can also begin to move 
the needle for diverse professionals. 

with the right metrics and accountability, firms can 
see trend lines and make necessary course corrections. 
Leaders can also focus on the right actions, transforming 
activity-based programs into robust initiatives that can 
truly advance diverse talent. 

Transform Diversity and Women’s  
Initiatives Into Business Drivers 
By Melissa McClenaghan Martin

The problem: at many law firms, women’s business 
development programs are woefully underfunded, typi-
cally comprised of episodic trainings and perhaps a few 
women’s client events. Leadership wonders “what’s the 
point?” – women are still leaving, little new revenue 
comes from these events, and too few women are making 
significant rain. Programs for diverse attorneys are given 
less attention and, not surprisingly, have even worse 
results.

The solution: transform your diversity initiative into 
a business driver for the firm. and, if you do it right, in 
the process you’ll engage and inspire diverse talent to 
become true rainmakers, deepen their connection to the 
firm, foster a business development culture and improve 
your retention and promotion statistics, while bringing in 
significant new revenue and showing roi. 

rothstein kass & company, P.c., a national account-
ing firm with more than 1,000 employees as of 2014 
(when its assets were acquired by kPMG LLP) and a 
client of mine, was able to achieve all of those things 
through its women’s initiative, referred to as “LiFe.” i 
helped create LiFe’s business development platform, 
delivered business development training to pre-partner 
women and designed and helped execute numerous 
prospecting initiatives for the firm. 

in three years, LiFe’s business development program 
achieved extraordinary successes, bringing in more than 
$6.5 million in new revenue for the firm. early on, we 
converted LiFe detractors into some of our biggest and 
most vocal advocates. retention and promotion rates 
for participating women rose significantly in both cases. 
and, throughout it all, we saw women become engaged 
and inspired by their careers, take greater leadership 
roles inside and outside the firm, and become thought 
leaders and rainmakers. 

LiFe had several important components such as men-
toring and work-life initiatives, says rosalie Mandel, a 
former rothstein kass partner and founder of LiFe, “but 
our business development program was the most trans-

the truism “you get what you  
measure” is particularly relevant for 

designing initiatives that work. 
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Dwyer says the journey began with active internal dia-
logue about how to develop and retain the firm’s women 
and diverse lawyers. 

with support from external consultants and sig-
nificant investment in learning about sponsorship, they 
began translating and adapting practices from large cor-
porations to crowell. Next, they established an incubator 
to experiment with a range of strategies to accomplish 
two measurable goals: (1) impact career advancement of 
people on the cusp of promotion and (2) embed sponsor-
ship into the culture. the initiative is open to all eligible 
crowell & Moring attorneys, but it is designed to ensure 
that women and minorities are not left out of sponsorship 
relationships. 

Several years later, Dwyer reports, “we definitely 
made measurable progress toward achieving our first 
goal, and we are assessing progress, recalibrating, and 
figuring out how to embed sponsorship more fully into 
the firm’s culture.”

Holland & knight LLP has a unique approach to spon-
sorships. Like crowell & Moring, the firm ensures spon-
sorships are open to diverse talent, but with one impor-
tant difference – at Holland & knight, sponsor-protégé 
relationships develop organically. the organic approach 
works for Holland & knight, in large part, because its 
diversity and women’s initiatives have already helped 
embed sponsorships for diverse talent into firm culture. 

For example, Holland & knight’s “rising Stars” pro-
gram, launched in 2003, is a robust and comprehensive 
leadership program that provides pre-partner women 
direct access to firm power players. Frequent interactions 
between potential sponsors and protégés ensure matches 
occur more organically. in addition, tammy knight, a 
partner at the firm and women’s initiative chair, identifies 
and advocates for women as the right opportunities arise.

while there is no one-size-fits-all model for a success-
ful sponsorship initiative, certain aspects are essential: 
(1) sponsors must be influential firm leaders, (2) there 
should be a structured sponsor-protégé matching process 
that simulates the organic process (arranged matches are 
not the best) and (3) sponsors and protégés need to be 
educated about roles, responsibilities and expectations. 

Law firms are losing women and diverse talent at 
greater rates than their non-diverse male peers. By stand-
ing still on structured sponsorship initiatives, firms will 
continue to lose ground on diversity and gender balance 
goals.

Conclusion
advancing diverse talent isn’t a “woman problem” or a 
“minority problem.” it’s everyone’s problem. every prac-
tice area, every client and every succession plan pivots 
on retaining and developing tomorrow’s partners. Firms 
that align their growth, revenue and profit goals with the 
aspirations of rising women and diverse talent are the ones 
that will gain a commanding lead that benefits all. n

need dedicated resources internally and outside experts 
in each area of your women’s initiative platform. that’s 
why we were able to achieve the gains we did.” 

More of the same – diversity initiatives focused on 
activities, given little funding, managed by practitioners 
or overstretched diversity staff, well-intentioned but 
badly executed – will not achieve significant results. if 
firms truly seek transformation, more is needed: signifi-
cant resources need to be given and bold new initiatives 
need to be undertaken. only then will firms be able to 
move the needle. 

Firms Lose Ground by Standing Still  
on Sponsorships 
By Dr. Anne Perschel 

The problem: executive sponsors are among the most 
important career promoters but are more readily avail-
able for men than women or diverse protégés. 

The solution: well-designed, structured sponsorship 
initiatives attract, advance, engage and retain women and 
diverse leaders, while creating a more inclusive culture.

if you ask senior leaders how they rose to leadership, 
most will attribute their rise, at least in significant part, to 
one or more executive sponsors who served as advocates. 
it’s not unusual for sponsors to coach and mentor their 
protégés as well. Sponsors also use their influence and 
credibility to introduce protégés to internal power play-
ers, ensure protégés obtain the right development oppor-
tunities and facilitate protégés’ advancement internally. 

Most sponsorships develop organically, when a men-
tor or supervisor becomes a protégé’s informal sponsor. 
Because men comprise the majority of senior leaders, they 
account for the majority of sponsors. the homophily fac-
tor – the tendency to associate and bond with people “like 
me” – further exacerbates the lack of equal sponsorship 
opportunities for women. advantages accrue to male 
protégés, for whom sponsorship develops organically, 
while women and diverse talent suffer undeserved dis-
advantages. when we achieve real diversity, the organic 
process will work for everyone. Until then, intentional, 
focused and well-designed sponsorship initiatives are a 
best-known practice to achieve that vision. that is why 
the best-known companies for promoting diverse talent, 
such as american express, Genentech, and intel, have 
sponsorship initiatives.

and yet, intentional sponsorship initiatives for women 
and minorities don’t exist at most law firms. certainly, a 
greater number of law firms have mentoring programs 
now than in the past, but few have taken affirmative 
steps to ensure sponsorships are equally available for all 
attorneys. 

crowell & Moring is an exception and a pioneer in this 
area among law firms. ellen Dwyer, general counsel and 
management board member at crowell & Moring, intro-
duced and launched her firm’s sponsorship initiative 
with a team of crowell partners and professional staff. 
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there has been much written and discussed during the 
last decade about whether women are appearing in 
court with the expected frequency given their num-

bers in the profession. the commercial and Federal Litiga-
tion Section counts among its former chairs a substantial 
number of prominent women litigators as well as a former 
United States District Judge and a former President of the 
New York State Bar association. these alumnae banded 
together and with the full support and commitment of the 
Section’s leadership formed an ad hoc task force devoted 
to the issue of women litigators in the courtroom. the task 
force began its work in 2016 and has undertaken a project 
seeking to diagnose whether there is a disparity – and, if 
there is, to make concrete suggestions to eradicate it. 

Background
Prior Studies of the Numbers of Women 
Litigators in the Courtroom
approximately one year ago, a research report, entitled 
First Chairs at Trial: More Women Need Seats at the Table, was 
prepared by two women attorneys with support from the 
american Bar association’s commission on women in the 
Profession and the american Bar Foundation. this report 
was based on a “docket study” of all cases filed in 2013 in the 
Northern District of illinois. the data reported was drawn 
from a review of civil cover Sheets filed in those cases and 
totaled 558 civil cases and 50 criminal cases. as a baseline, 
the study noted that, as of the date of the study, women 
made up 17 percent of all equity partners in big firms and 
22 percent of general counsel in Fortune 500 companies. the 
results of the Northern District of illinois study showed that 
women were underrepresented in the courtroom. Here are 
just a few of the findings: 

•	 Of	all	appearances	in	civil cases, 68 percent of the lawyers 
who appeared were men. 

•	 Of	those	appearing	as	lead counsel, 76 percent were men, 
meaning that men were approximately three times 
more likely to appear as lead counsel in a civil case than 
women. 

•	 Of	those	appearing	as	trial counsel, 73 percent were men, 

meaning that, like lead counsel, men were approximately 
three times more likely to appear as trial counsel in a 
civil case than women. 

•	 The	gender	gap	was	greatest	in	certain	areas	of	law	
including contracts, torts, labor, and intellectual property. 
the gender gap was less apparent in civil rights, social 
security, and real property cases. 

•	 When	the	government	was	a	party	(federal,	state,	or	
local), women were more likely to appear, ranging from 
31 percent when the federal government was a party to 
40 percent when the state or a municipality was a party. 

•	 By	contrast,	when	individual	litigants	or	businesses	were	
a party, almost 80 percent of lead counsel were men. 

•	 Of	those	women	who	were	lead	counsel,	60	percent	
represented defendants, but only 40 percent represented 
plaintiffs. 

•	 For	class	actions,	men	comprised	87	percent	of	lead	coun-
sel. 

in a news article written in august 2015, the chief Judge of 
the Northern District of illinois confirmed these findings anec-
dotally. He spoke at the aBa annual meeting and was quoted 
as stating that, in his 21 years on the bench, he has seen only 14 
or 15 cases where women served as lead counsel. 

SECTIoN uPDATE
BY CARRIE H. COHEN AND THE COMMERCIAL AND FEDERAL LITIGATION SECTION TASK FORCE ON WOMEN IN THE PROFESSION

Where Are the 
Women Litigators?

This article was prepared by the task force and primarily authored by 
Carrie H. COHen, a partner at Morrison & Foerster LLP who focuses in 
white collar criminal defense, trial work, and internal investigations and 
previously served as an Assistant United States Attorney in the Southern 
District of New York, Criminal Division where she tried numerous jury 
cases. Ms. Cohen is a founding member of the Section’s task force on 
women in the profession and serves on that task force with the following 
former Section Chairs: HOnOraBle sHira a. sCHeinDlin (ret.), Stroock & 
Stroock & Lavan LLP; BerniCe k. leBer, Arent Fox LLP and former President 
of NYSBA; traCee e. Davis, Zeichner Ellman & Krause LLP, sHarOn 
POrCelliO, Bond, Schoeneck & King; Lesley Rosenthal, Lincoln Center for 
the Performing Arts; and lauren J. WaCHtler, Mitchell Silberberg & Knupp 
LLP, as well as Carla Miller, Universal Music Group. The ad hoc task force 
was created under Section Chair Mark a. BerMan with the full support 
of former Section Chair JaMes M. WiCks, Section Chair-Elect MitCHell J. 
katz, and Section Vice Chair rOBert n. HOltzMan.

Former Chairs of ComFed Section Work  
to Advance Women’s role in the Courtroom
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the Section’s task force anecdotally believed that New 
York courts would have numbers similar to those found in 
the Northern District of illinois. indeed, the District Judge of 
the Southern District of New York who served on the task 
force, the (ret.) Hon. Shira a. Scheindlin, reported to the 
task force that she had a remarkably similar experience to 
that of the chief Judge from the Northern District of illinois. 
the task force also spoke with judges of the New York State 
courts who reported a similar gender disparity in appear-
ances in their courtrooms. 

The Data Collection
in order to determine whether women litigants actually 
are underrepresented in our New York federal and state 
courtrooms, the task force conducted a survey that tracked 
appearances by gender in federal and state courts for a 
set time period. the task force created a simple, one-page 
user-friendly questionnaire that asked judges in all four 
federal District courts in New York, the New York State 
court of appeals, the four New York State appellate 
Departments, and the ten commercial Divisions to track 
all court appearances by gender and type of case for a 
three-month time period (September through December 
2016).1 Specifically, the questionnaire asked the judges 
to indicate whether the litigant who spoke in court was 
a woman and, if so, in what type of case she appeared, 
identified by subject matter and whether the case involved 
a government party or a private party. the form also asked 
what type of proceeding was held – for example, a trial, 
a motion, an appeal, or an evidentiary hearing. the form 
tracked appearances primarily in civil cases, although it 
also tracked federal criminal cases.2 

as the commercial and Federal Litigation Section has a 
longstanding relationship with the judiciary, the participa-
tion in the survey from the bench was fulsome. Judges of 
three of the four federal District courts, the New York State 
court of appeals, the four appellate Departments, and 
almost all of the commercial Divisions generated survey 
responses. in fact, the task force received more than 4,000 
survey responses and analyzed more than 200 arguments 
before the Second circuit.

The Survey Results and Next Steps
the task force has spent the first quarter of 2017 aggregat-
ing the survey data and currently is working on drafting a 
report detailing such data. if the findings show a distinct 
gender disparity in the numbers of court appearances, 
then the task force will begin to work on proposing rem-
edies to eliminate such disparity.

indeed, the task force has not waited for the survey results 
to be tallied before beginning to work on possible suggested 
remediation (assuming based on prior reports and studies 
that the disparity does indeed exist). again, drawing on the 
Section’s longstanding and productive relationship with the 
judiciary, the task force has held several roundtable discus-
sions attended by many members of the state judiciary as 

well as other prominent litigators in federal and state courts. 
these roundtables have produced a litany of suggested next 
steps and concrete proposals aimed at ensuring that women 
are appearing in court in equal numbers as men. thus, the 
remedial sections of the report are well under way.

The Related ADR Project
as many of the task force members are commercial litiga-
tors, the task force expanded its initial mission to now 
include a study of the percentages of women who appear 
in alternative Dispute resolution forums, in particular 
in arbitration and mediations as attorneys and as neu-
trals. Like the women in the courtroom project, previ-
ous studies had been conducted with respect to aDr 
providers. according to the author of a 2014 article on 
gender diversity in international arbitration, only 10 to 
15 percent of appointments in international arbitration 
have been women. when the matter involved more than 
$1 billion, the percentage shrank to 4 percent. recent data 
shows statistics for each international aDr center. For 
example, in 2015, in arbitrations under the auspices of 
the international centre for the Settlement of investment 
Disputes, women were appointed in only 12 percent of the 
cases. For fiscal year 2015, arbitrations conducted by the 
international institute for conflict Prevention & resolution 
(cPr) reflected that women were appointed in only 10 
percent of cases although they made up 18 percent of the 
panel. other aDr organizations reported similar statistics.

the task force decided that like its courtroom study, 
the aDr study would be based on direct observations of 
aDr proceedings. accordingly, the task force prepared a 
questionnaire similar to the one used in federal and state 
courts and secured the cooperation of a number of well-
known aDr organizations. the aDr organizations agreed 
to distribute the questionnaire to their neutrals so that the 
task force could obtain sufficient raw data about the num-
ber of mediations and arbitrations that were being handled 
primarily by women and in what field of law and how the 
neutral had been selected for those proceedings. the task 
force expects to receive initial data responses by the second 
half of 2017 and then to begin preparing a report with sug-
gested proposals to improve the gender breakdown in the 
aDr context, if applicable.

Conclusion
while in some respects, the commercial and Federal 
Litigation Section task force’s work has just begun, secur-
ing the participation of so many federal and state court 
judges as well as aDr providers truly could not have 
been possible without the strong connection between the 
Section and the bench and bar. the task force looks for-
ward to continuing the ongoing dialogue and contributing 
to it in a meaningful and lasting way.  n

1. For the Second circuit court of appeals, the requested data was avail-
able (and obtained) through the court’s electronic filing database.

2. the questionnaire did not account for transgendered persons.
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100 Years  
of Women’s Suffrage
By Lieutenant Governor Kathy Hochul

Here in New York 
State, we have a 
l o n g - s t a n d i n g 

reputation to uphold. it’s 
an enduring legacy of 
empowerment and equal 
rights that began nearly 
170 years ago. and the 
voices of its champions 
echo today in the corridors 
of power around the globe. 
Voices of bold women who 
stood against the tides of 
their time.

 this year marks the 100th anniversary of women’s 
Suffrage in New York State, which was the culmination 
of the fight to get women the right to vote, setting the 
stage for future battles against workplace discrimination, 
to achieve pay equity and to preserve a woman’s right to 
make decisions about her health care. 

the first-ever women’s rights convention, held in 
Seneca Falls, was organized by Lucretia Mott and eliza-
beth cady Stanton. it took 69 more years for women 
in New York State to win the right to vote. three years 
after that, the 19th amendment was ratified, granting all 
women the right to vote as protected by the United States 
constitution. 

as chair of the New York State women’s Suffrage 
100th anniversary commemoration commission, i am 
proud to lead an effort to promote this anniversary 
through a series of statewide programs and events large 
and small and through an exhibit featured at the New 
York State Museum. we are celebrating the accomplish-
ments of women and their contributions to our history 
and taking the message of women’s equality all across the 
State.

at the same time, as the State’s highest ranking elected 
woman, i hope we can inspire the next generation of 
young women who want to rise up and achieve great 
things themselves.

in congress, only 19 percent of our representatives are 
women. in the New York State Legislature, women are 
very proud to have moved up to 26 percent. But across the 
nation in local government, where many elected leaders 
get their start, only 13 percent of women are chief admin-
istrative officers like mayors, supervisors or county execu-
tives. and that number hasn’t moved since 1970.

we still have a long way to go, yes, but let’s seize the 
opportunity we have in the coming years and join togeth-
er to lift up and inspire the next generation of women 
leaders. one-hundred years from now, when women in 
the future look back to 2017–2020, what are they going to 
say about us? what will they be celebrating about the men 
and women in New York State from our era and what are 
we doing to further the legacy of the courageous women 
on whose shoulders we now stand?

i hope you will join me and the other commission 
members at events in every corner of the State in the years 
ahead. Bring your friends and, most importantly, share 
these occasions with younger generations. together, we 
can continue our progress forward and make our fore-
mothers proud.

lieutenant GOvernOr katHy HOCHul has served under Governor Andrew 
M. Cuomo in her post since January 1, 2015. Previously, she served in the 
U.S. House of Representatives, representing New York’s 26th District.  As 
Lieutenant Governor, Hochul chairs the New York State Women’s Suffrage 
100th Anniversary Commemoration Commission.

The New York State Museum will present a large scale exhibition 
titled, Votes for Women: Celebrating New York’s Suffrage Centennial, 
between Nov. 4, 2017 and May 13, 2018. The panels on the follow-
ing pages are a sample of the history and artifacts included in the 
exhibition. Special thanks to JenniFer leMak and asHley HOPkins-
BentOn, exhibition curators, and karen Glaz, graphics designer. 
Reprinted with permission from the New York State Museum, the 
New York State Library and the New York State Archives.
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for
 votes

  women
 

The New York State Museum is a program of  
The University of the State of New York  
The State Education Department | Office of Cultural Education

this exhibition is organized by

The New York State Museum, New York State Library,  
and New York State Archives
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New York State women became inspired by the cause 
of women’s rights for many reasons.  
Women heard the calls of “no taxation without representation” 
during the American Revolution, but they were still not granted 
this right. During the 19th-century abolition and temperance 
movements, women worked for social reform while bearing  
injustices in their own lives. In 1836, Ernestine Rose initiated the 
first petition to the NYS legislature calling for married  
women’s property rights (married women could not own  
property they inherited), and the state led the nation when  
the law was finally passed in 1848. 

Agitations for women’s 
rights came to a head  
in July 1848, when  
Elizabeth Cady Stanton, 
Lucretia Mott, Martha 
Coffin Wright, Mary Ann 
M’Clintock, 
and Jane Hunt 
published a call  
for a women’s rights 
convention. Stanton  

drafted a Declaration of Sentiments, stating the grievances 
women faced in various spheres, including their  
exclusion from voting. 

The Seneca Falls Convention was held July 19th–20th and 
packed the Wesleyan Chapel in Seneca Falls, NY. All of the 
proposed resolutions were passed, including the right of 
women to elective franchise. Sixty-eight women and 32 
men signed the Declaration of Sentiments. A second 
convention followed two weeks later in Rochester, marking the 
beginning of regular local, state, and national meetings to discuss 
women’s rights. 

AGITATE! AGITATE!

“Ernestine L. Rose,”c. 1881, 
from History of Woman  
Suffrage, Vol. I

In addition to her petition 
work for married women’s 
property rights, Rose was 
active on the reform lecture 
circuit, and well known as a 
talented orator. 

New York State Library, Manuscripts 
and Special Collections

Report on the Woman’s Rights Convention, Held at 
Seneca Falls, N.Y., July 19th and 20th, 1848, Printed 
by John Dick, North Star Office,  
Rochester, 1848

The official report of the Seneca Falls Convention 
was printed in Frederick Douglass’ office. Douglass 
had attended the second day of the convention, and 
was a vocal supporter of the call for women’s suffrage. 

New York State Library, Manuscripts and Special Collections

Elizabeth Cady Stanton with Baby, daguerreotype, c. 1842

Seneca Falls Historical Society

right Declaration of Sentiments Table 

On July 16th, 1848, Stanton traveled to the M’Clintock home in Waterloo to work on 
the declaration she was developing for the convention. Sitting at this table, the women 
decided to use the Declaration of Independence for their model, beginning “We hold 
these truths to be self-evident; that all men and women are created equal…”

Division of Political History, National Museum of American History, Smithsonian Institution
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AGITATE! AGITATE!

Following a pause during the  
Civil War, women’s rights activists 
joined with abolitionists to establish 
the American Equal Rights Association 
(AERA) to work for both women’s and 
African American rights, with the goal of 
universal suffrage. With passage of the 
Fourteenth Amendment, the first to add 
“male” to the constitutional definition 
of citizenship, this partnership suffered. 
As arguments raged over the Fifteenth 
Amendment, which protected voting rights 
regardless of “race, color, or previous 
condition of servitude,” some suffragists 
saw their goal being deferred. 

Not only did these arguments over 
strategy cause strife in AERA, but they 
also created a schism in the suffrage 

movement. Elizabeth Cady Stanton, Susan B. Anthony, and Matilda  
Joselyn Gage withdrew from AERA to form the National Woman’s  
Suffrage Association (NWSA), which focused on pushing for a Federal 
amendment granting women suffrage. Leaders from New England,  
including Lucy Stone, formed the American Woman Suffrage  
Association (AWSA), which promoted a state-focused strategy. 

NWSA turned the 
disappointment over the 
Fourteenth and Fifteenth 
Amendments into a strategy 
called “The New Departure.” 
Supporters argued that the U.S. 
Constitution already granted 
women suffrage, and attempts 
were made by women to 
vote. In November 1872, 16 
Rochester, NY women took to 
the polls, including Susan B.  
Anthony, Rhoda Degarmo, and 
Maggie Leyden. Anthony 
along with the poll-workers 
who allowed her to register 
were arrested. 

above “Universal Suffrage Convention!” 
Broadside, 1866

New York State Library, Manuscripts and  
Special Collections

below Tweddle Hall, Albany, New York, 
Photograph, 1876

Albany Institute of History and Art

Following the Civil War, optimistic  
reformers supported the goal of universal 
suffrage, seeking the vote for both women 
and African American men.

Sojourner Truth, Framed Carte-de-Visite

Sojourner Truth was an active supporter of AERA and its work  
for Universal Suffrage. Arguments over the pursuit of African 
American male suffrage versus women’s suffrage first left out  
African American women like Truth. 

Elizabeth Cady Stanton Trust

Maurice Leyden’s Journal, 1872

Maurice and Maggie Leyden worked for suffrage in Rochester, NY. Maggie registered 
and voted in 1872 alongside Susan B. Anthony, and Maurice recorded: “The ladies  
of the 8th ward are confident that they are right & determined to offer their votes.  
I think they are right & as citizens can vote beyond a doubt.”

The Maurice Leyden Collection, Special Collections, Binghamton University Libraries, Binghamton University, 
State University of New York
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In the last decades of the 19th century, the women’s 
rights movement in New York State was in transition. By 
1896, women could vote in four western states—Wyoming, Utah, 
Colorado, and Idaho. Several longtime women’s rights activists, 
including Stanton and Anthony, were still leading the charge for 
reform in both the state and nation, but change was on the horizon. 
The disagreements that split the suffrage movement during Recon-
struction diminished in importance as the 19th century wore on. 

In 1890, the National Woman’s Suffrage Association (NWSA)  
and the American Woman Suffrage Association (AWSA) merged to 
form the National American Woman Suffrage Association (NAWSA). 
Its main goal was to push for suffrage at the state level. In New 
York, this work was accomplished through an extensive network of 
local and county-level clubs which fed into the larger New York State 
Woman Suffrage Association (NYSWSA). Women across the state 
distributed leaflets, discussed equal rights, hosted suffrage lectures, 
sent literature and reports to the press, and recruited new dues-
paying members. 

In 1894, New York’s suffrage organizations mounted its first unified 
campaign to revise the state’s Constitution to include a clause for 
equal suffrage. Suffragists sought support from other organizations 
such as the Women’s Christian Temperance Union, labor unions, 
and local Granges. In total, almost 600,000 people signed a petition 
in favor of the Constitution’s change, but the amendment was voted 
down—98 opposed to 58 in favor. 

After the defeat, suffragists across the state went right back to work. 

right Broadside, Constitutional 
Amendment Mass Meeting, Lowville 
Opera House, 1894

Jean Brooks Greenleaf, president of  
NYSWSA, and Mary S. Anthony, the  
corresponding secretary, worked toward 
revision of the State Constitution for 
six months with few breaks. Susan B. 
Anthony, who was 74 years old at the 
time, spoke in each of New York’s 60 
counties. Harriet May Mills and Mary G. 
Hay organized mass meetings across 
the state, while Lillie Deveraux Blake 
organized all of New York City and  
Mariana Chapman led Brooklyn.

New York State Library, Manuscripts and  
Special Collections

Anti-Suffrage pennant, c.1912

As long as there were women working for suffrage, 
there were also women working against it. Anti- 
suffragists believed that the men in their life would 
look out for their best interests when they went to 
the polls. New York State had the most active and 
organized anti-suffrage activity of any state in the 
Union, creating the New York State Association  
Opposed to Woman Suffrage in 1895 and the  
National Association Opposed to Woman Suffrage 
(NAOWS) in New York City in 1911.

New York State Parks, Recreation, and Historic Preservation

above State Presidents and Officers of 
the National American Woman Suf-
frage Association, 1892

Bryn Mawr College

above right NYSWA Ribbon featuring 
Anna Howard Shaw 

Collection of Ronnie Lapinksi Sax 

Anna Howard Shaw (front row, second 
from right) was instrumental in the 
merging of NWSA and AWSA, and she 
served as president of NAWSA between 
1904 and 1915, always pushing for a 
national constitutional amendment for 
women’s suffrage. NAWSA grew under 
her tenure from an organization of 
17,000 to 200,000 suffrage workers. 
Despite Shaw never living in New York, 
she had a constant presence in the 
state. In 1903 alone, Shaw spoke in  
30 of New York State’s counties.

right Phyllis Wheatley Club, Buffalo, New York 

Since African American women were not allowed 
to join most white women’s clubs, they formed 
their own working toward equality for their race 
and gender. In 1899, Mary Burnett Talbert and  
Susan Evans established a local Buffalo affiliate  
of the National Association of Colored Women’s 
Clubs (NACW) called The Phyllis Wheatley Club. 

Library of Congress
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The 20th century 
ushered in a new 
determination for 
women’s suffrage. 
New leaders like  
Harriot Stanton Blatch 
and Carrie Chapman 
Catt helped to 
revolutionize New 
York State’s suffrage 
movement, from  
a 19th-century  
endeavor of upper 
class white women 
to a modern 20th- 

century reform movement involving women from all social classes 
and ethnic backgrounds. 

In 1915, hard work led to suffrage referendums in four highly-
populated eastern states—New York, Massachusetts, Pennsylvania, 
and New Jersey. Success in one of those states would drastically 
influence the national situation. Previously, Carrie Chapman Catt and 
Harriet May Mills had organized leaders from suffrage organizations 
across the state into the Empire State Campaign Committee (ESCC). 
Harriot Stanton Blatch and the Women’s Political Union (WPU) 
worked to successfully lobby New York State’s legislature to include 
a referendum supporting a state amendment granting women the 
vote in the 1915 election. Both the WPU and the ESCC mobilized 
suffrage workers across New York State in an effort to educate 
the male voters about women’s suffrage and earn their vote. On 
November 2, 1915, the vote took place. The suffrage referendum lost 
by 194,984 votes. 

New York women mobilized again and passed another suffrage 
referendum for 1917. Things were different this time. First, many 
suffragists were veterans to the cause. Secondly, they supported 
World War I efforts at home. In turn, President Wilson endorsed 
suffrage as a war measure. On November 6, 1917, New York men 
went to the polls and voted in favor of granting women the right to 
vote in the state. 

Empire State Campaign 
Committee, crepe-paper 
banner, 1915

The Empire State Campaign 
Committee included repre-
sentatives from New York 
State Woman Suffrage  
Association, the Woman  
Suffrage Party of New York 
City, the Equal Franchise  
Society, the College Equal 
Suffrage League, the Men’s 
Equality League, and other 
organizations.

Elizabeth Cady Stanton Trust

Harriot Stanton Blatch (second from left) in Albany, March 12, 1912

At the beginning of the 20th century, more women worked outside the 
home. Women were slowly gaining access to a college education and a 
few were even entering into professional fields of work. This photo shows 
a group of WPU members marching on the NYS Capitol steps in an effort 
to bring the suffrage measure to the Assembly. 

Coline Jenkins, Elizabeth Cady Stanton Family 

Carrie Chapman Catt at the victory parade in 
New York City, August 27, 1920

In 1916, Carrie Chapman Catt left the New York 
State campaign to become president of NAWSA 
and work toward a suffrage Amendment. She 
worked for suffrage at the state and federal 
levels, simultaneously. Catt’s plan, along with 
President Wilson’s endorsement of suffrage  
after the U.S. entry into WWI, led to the passage 
of the 19th Amendment in 1920.

University of Rochester

Women Suffrage Headquarters Auburn, New York During 
the 1915 Campaign

Suffragists moved away from meeting in home parlors and 
other private spaces and into public spaces with parades, 
open air meetings, hikes, tents at fairs, theaters, and 
whatever else would capture the attention of the public and, 
more importantly, the press. Isabel Howland (1859–1942, 
standing with fur stole) was the Cayuga County suffrage 
leader and served as president of the NYSWSA. 

Howland Stone Store Museum

Banner, fabric, 1917

Ten days before the November 1917 elections, a small 
band of Orange County women carried this banner  
up Fifth Avenue in New York City as part of a massive  
suffrage parade. This banner urged male voters to  
extend the right of suffrage to women in New York by 
amending the state constitution.

New York State Museum
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After New York women won the vote, its leaders 
continued reform efforts throughout the 20th century. 
African American women made progress for civil rights through 
club activities, working with the National Association for the 
Advancement of Colored People (NAACP) and the National  
Urban League. First Lady Eleanor Roosevelt and Secretary of 
the Department of Labor Frances Perkins made history on the 
state and national levels. Betty Friedan wrote The Feminine 
Mystique in 1963, and, three years later, helped to found the 
National Organization for Women (NOW), whose leaders still 
fight for equal opportunities and equal pay for women. Gloria 
Steinem and others founded Ms. magazine in the early 1970s, 
which served as a voice for the new feminist movement. In 
1972, pathbreaker Shirley Chisholm of Brooklyn became the first 
African American woman to run for the office of president. More 
recently, New York women from Bella Abzug to Geraldine Ferraro 
to Kirsten Gillibrand are winning elections and continuing the 
work that began in Seneca Falls in 1848.

The centennial of women’s suffrage in New York State provides 
an opportunity to re-examine the efforts of the women and men 
who worked for the vote and the efforts towards equality since 
the vote. In June 2016, on the evening when former New York 
State Senator, Hillary Rodham Clinton, was the first female to 
be declared the presumptive presidential nominee from a major 
political party, she evoked the power of the past: “Tonight’s 
victory is not about one person, it belongs to generations of 
women and men who struggled and sacrificed and made this 
moment possible. In our country, it started right here in New 
York, a place called Seneca Falls.”

above Alice Paul at her desk, 1913
Library of Congress

Alice Paul, leader of the National Women’s Party (NWP),  
realized that suffrage would not guarantee equality between 
the sexes. To remedy this, on July 21, 1923, Paul presented 
the Equal Rights Amendment (ERA) to the group of NWP  
members gathered in Seneca Falls to celebrate the 75th  
anniversary of the Seneca Falls Convention. Since 1982,  
the ERA has been reintroduced to Congress in every session 
and has yet to be ratified into the Constitution.

above right Stop ERA button
Ronnie Lapinski Sax

Conservative and religious groups were against passage  
of the ERA, believing that if the amendment were to pass, 
women would be drafted, mothers would not receive custody 
of their children, alimony would not be awarded to women, 
and single-sex bathrooms would be eliminated.

above Shirley Chisholm campaign poster, 1972 
New York State Museum 

above right “Krupsak She’s not just one of the boys,” Broadside, c. 1974 
New York State Museum

Born in Schenectady, New York, Mary Anne Krupsak worked for women’s 
rights in several capacities within New York State government. She served 
in the New York State Assembly from 1968 to 1972, and then in the State 
Senate from 1972 to 1974.

Susan B. Anthony’s Gravesite, Rochester, New York,  
Election Day 2016

On November 8, 2016, over 10,000 people visited Susan B. 
Anthony’s gravesite at Mount Hope Cemetery to pay homage 
to one of the leaders of the suffrage movement. With the 
Democratic Party’s nomination, Hillary Rodham Clinton ran 
as the first female presidential candidate backed by a major 
political party. Clinton won the popular vote, but lost the  
electoral vote.

Communications Bureau, City of Rochester

Bella running for Congress, 1976
Museum of the City of New York, photograph  
by Diana Mara Henry. 
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More than 50 years following the passage of title 
Vii of the civil rights act of 1964 (“title Vii”),1 
workplace sex discrimination remains a key 

focus for legislators and courts alike. recently, this focus 
has moved beyond “traditional” disparate treatment 
and sexual harassment claims to broadening protections 
against discrimination “because of” sex, including protec-
tions based on sexual orientation and gender identity. 

on the federal level, there has been minimal congres-
sional action regarding workplace issues, including dis-
crimination and harassment. However, the equal employ-
ment opportunity commission (eeoc or the “commis-
sion”), the federal agency tasked with enforcing title 
Vii, has continued to take an expansive approach to the 
enforcement of the statute’s sex discrimination provisions. 

on the local level, courts, along with state and city 
legislatures, have been called upon to address perceived 
gaps in sex discrimination protections, including with 
regard to sexual orientation and gender identity. in recent 
months, New York has been at the forefront of both leg-
islative and judicial developments regarding this “new 
wave” of discrimination protections, while continuing 
to expand already existing legal safeguards against sex 
discrimination. 

Bolstered Protections Under the New York State 
Human Rights Law
New York has recently taken steps to expand safeguards 
for sex discrimination complainants under the New York 
State Human rights Law (NYSHrL).2 in october 2015, 
Governor andrew cuomo signed multiple pieces of leg-
islation, collectively termed the “women’s equality agen-

da.”3 the bills, which took effect January 19, 2016, address 
a variety of topics impacting women in the workplace, 
including increased protections against sex discrimination 
and harassment. 

Specifically, the “Protect Victims of Sexual Harass-
ment” bill eliminates the previous four-employee mini-
mum threshold for coverage of sexual harassment claims 
under § 296 of the NYSHrL.4 as a result, employees of 
small businesses may now bring sexual harassment claims 
under the NYSHrL regardless of employer size. 

the “remove Barriers to remedying Discrimination” 
bill amends NYSHrL § 297.10 to permit prevailing par-
ties in sex discrimination cases to recover attorney fees.5 
although title Vii already provides for attorney fees with 
respect to all covered claims, including sex discrimination, 
prevailing parties in NYSHrL sex discrimination cases 
were not previously eligible for an award of attorney fees. 
complainant-employees are now entitled to such awards 
where the respondent-employer has been found liable for 
having committed an unlawful discriminatory practice.6 

Expanding the Scope of Protections Against  
Discrimination “Because of” Sex 
an area that has seen extensive developments in recent 
months is the broadening of sex discrimination protec-
tions beyond “traditional” sexual harassment claims to 
include protections against discrimination based on sex-
ual orientation and gender identity. this expansion may 
be attributed, at least in part, to shifting societal percep-
tions of the gay, lesbian, bisexual and transgender (LGBt) 
communities. However, it is also likely a response to an 
increase in discrimination claims based on sexual orien-

Bettina B. Plevan is a partner in the Labor and Employment Law 
Department in Proskauer Rose LLP’s New York Office. laura M. Fant 
is a Labor and Employment associate in Proskauer’s New York office. 
Substantial assistance on this article was provided by MCkenzie a. 
WilsOn, a Labor and Employment associate in Proskauer’s Newark,  
New Jersey office.

New Developments 
in Sex Discrimination 
and Harassment Law
By Bettina B. Plevan and Laura M. Fant
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ment, the eeoc expressly incorporates sexual orientation 
and gender identity into title Vii’s prohibitions on sex 
discrimination.20

Second Circuit Set to Revisit Sexual Orientation  
Protections Under Title VII 
Fifteen years after its holding in Simonton v. Runyon that 
title Vii does not proscribe discrimination because of 
sexual orientation,21 the Second circuit is again tasked 
with interpreting the scope of title Vii’s protections 
against discrimination “because of” sex in Christiansen v. 
Omnicom Group.22 

in Christiansen, a homosexual employee alleged that 
he experienced taunting, name-calling and other harass-
ment by his supervisor based on his sexual orientation. 
in March 2016, the District court granted a motion to dis-
miss, holding that, under Simonton, it was “constrained 
to find” that the employee had not stated a cognizable 
claim.23 the court noted, however, that the “broader legal 
landscape has undergone significant changes” since the 
Simonton decision.24 

on appeal, the employee argues that the Second 
circuit’s interpretation of title Vii should be expanded 
to recognize sexual orientation claims, and asserts that 
the holding of Simonton is incompatible with the eeoc’s 
position on the scope of title Vii sex discrimination pro-
tections (discussed supra).25 the employer relies on the 
holdings set forth in Simonton, as well as decisions from 
other circuits rejecting similar claims.26 

the case has attracted the attention of numerous amici 
curiae arguing for reversal of the Simonton precedent. in 
their amicus briefs, the american civil Liberties Union 
(acLU) and the eeoc present similar arguments, name-
ly that: (1) sexual orientation discrimination is sex dis-
crimination under a plain language reading of the term; 
(2) sexual orientation discrimination necessarily involves 
impermissible sex stereotyping, which is covered under 
title Vii’s protections;27 and (3) discrimination against 
individuals engaged in same-sex relationships is asso-
ciational discrimination, which is a recognized basis for 
race-based discrimination claims and should be action-
able in the same manner for sex discrimination claims.28 

oral argument in Christiansen took place on January 
20, 2017, and as of the date of submission of this article, 
a decision remains pending. Discussion of procedural 
issues dominated the argument, with the panel’s ques-
tions suggesting the potential for the case to be remanded 
for consideration of whether the claims at issue are time-
barred because the alleged conduct occurred more than 
300 days prior to the employee’s filing of a charge with 
the eeoc, which the district court did not address in its 
decision. the panel, however, did question counsel on 
both sides about changes in the legal landscape regarding 
the scope of protections based on sexual orientation and 
whether the eeoc’s stated position and agency decision 
on the subject may serve as a basis to overturn Simonton.29 

tation and gender identity. in 2016, the eeoc received 
1,768 charges that included allegations of discrimination 
related to sexual orientation and/or gender identity, a 
significant increase from the previous year.7 

EEOC Efforts to Expand Title VII Protections 
title Vii does not now expressly include sexual orienta-
tion or gender identity as protected categories under the 
law, and case law has not historically interpreted title 
Vii as covering such claims.8 efforts to create an inde-
pendent statutory source for sexual orientation protec-
tions (for example, the oft-proposed, but never passed, 
employment Non-Discrimination act) have thus far 
stalled in congress. 

Despite the lack of an existing federal statutory frame-
work, the eeoc has taken the position that title Vii pro-
tects employees against sexual orientation discrimination 
as discrimination “because of” sex.9 in its July 2015 ruling 
in Baldwin v. Foxx,10 the agency affirmatively stated its 
position that sexual orientation discrimination is cogniza-
ble under title Vii’s prohibition of discrimination based 
on sex.11 in the decision, the commission stated that  
“[d]iscrimination on the basis of sexual orientation is pre-
mised on sex-based preferences, assumptions, expecta-
tions, stereotypes, or norms,” and “‘[s]exual orientation’ 
as a concept cannot be defined or understood without 
reference to sex.”12

the Foxx decision criticizes federal courts for “simply 
cit[ing to] earlier and dated decisions without any addi-
tional analysis” when interpreting title Vii’s prohibition 
of sex-based discrimination in the context of sexual orien-
tation discrimination.13 the eeoc took particular aim at 
the Second circuit’s 2000 ruling in Simonton v. Runyon14 
– in which the appellate court held that “title Vii does not 
proscribe discrimination because of sexual orientation”

[M]any courts have gone to great lengths to distin-
guish adverse employment actions based on “sex” 
from adverse employment actions based on “sexual 
orientation.” the stated justification for such intricate 
parsing of language has been the bare conclusion that 
“title Vii does not prohibit . . . discrimination because 
of sexual orientation.”15 

Since Foxx, the eeoc has continued to actively pursue 
sexual orientation discrimination claims.16 

the eeoc has also been particularly active in pursu-
ing gender identity discrimination claims based on title 
Vii’s protections against sex discrimination.17 in July 
2016, the commission filed suit against rent-a-center, 
alleging the company violated title Vii by discharging a 
transgender employee after she informed her supervisors 
that she planned to transition from male to female.18 the 
commission filed a similar suit in June 2015 against a 
financial services corporation, alleging that the company 
refused to allow a transgender employee presenting as 
female to use the women’s bathroom.19 and in its recent 
Proposed enforcement Guidance on Unlawful Harass-
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preferred name, pronoun or title or conditioning 
such use on documentation of a legal name change 
or undergoing specific medical procedures. 

Conclusion
the future scope of federal sex discrimination protec-
tions may not be easily predicted. Nevertheless, attorneys 
representing both New York employers and employees 
must remain cognizant of the broader protections already 
provided under state and city law with regard to sex 
discrimination and harassment in the workplace. they 
should also be aware that, under the new administration, 
expansion of discrimination protections at both the state 
and local levels – and the patchwork of protections this 
creates – is likely to continue.  n
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Should the Christiansen court diverge from its prior 
decision in Simonton, it could mark a significant judi-
cial shift on the question of whether title Vii prohibits 
discrimination based on sexual orientation, as well as 
create a circuit split, opening the door to Supreme court 
review.30 conversely, a decision reaffirming precedent 
would further widen the gap between federal and New 
York state law protections in this area.

New York Legislative Expansions  
of Gender Identity Protections
the extent to which the eeoc under the trump admin-
istration will continue to seek to expand sexual orienta-
tion and gender identity protections remains to be seen. 
Nevertheless, recent developments under New York 
state and city law highlight the trend toward providing 
broader gender-based protections to employees on the 
local level – a trend that is expected to continue under the 
new administration in response to a likely dearth of new 
federal lawmaking addressing such protections. 

in october 2015, the New York State Division of 
Human rights promulgated new regulations expand-
ing the NYSHrL’s discrimination protections to include 
expressly discrimination on the basis of gender iden-
tity or transgender status.31 the regulations, which took 
effect in January 2016, further provide that discrimination 
on the basis of gender dysphoria – a medical condition 
related to an individual having a gender identity differ-
ent from the sex assigned at birth – may also give rise to 
a claim for disability discrimination under state law.32 

at the city level, the New York city commission on 
Human rights issued legal enforcement guidance in 
December 201533 addressing gender identity discrimi-
nation under the New York city Human rights Law 
(NYcHrL), which expressly prohibits discrimination 
based on both gender identity and sexual orientation.34 
the guidance addresses how the protections of the 
NYcHrL apply to transgender and gender non-conform-
ing employees with regard to such topics as restroom 
access, dress code and appearance standards, and pro-
noun usage. the guidance states, for example, that the 
following conduct may violate the NYcHrL: 

•	prohibiting	a	transgender	or	gender	non-conforming	
person from using the single-sex restroom or other 
facility consistent with the person’s gender identity 
or expression; 

•	maintaining	grooming	and	appearance	standards	
that impose different requirements based on gender-
based distinctions (e.g., requiring employees of one 
gender to wear a uniform specific to that gender 
though the guidance states that it would be permis-
sible to offer different uniform options that are “cul-
turally typical” male or female, so long as employ-
ees may choose which style to wear based on their 
gender expression); and

•	intentional	or	repeated	refusal	to	use	an	individual’s	



42  |  May 2017  |  NYSBA Journal

nation Suit on Behalf of Transgender Employee (Jan. 21, 2016), https://www.eeoc.
gov/eeoc/newsroom/release/1-21-16.cfm. 

20. U.S. equal employment opportunity commission, Proposed Enforce-
ment Guidance on Unlawful Harassment, https://www.regulations.gov/
docket?D=eeoc-2016-0009 (Jan. 10, 2017).

21. See Simonton, 232 F.3d at 35. 

22. Notice of appeal, Christiansen v. Omnicom Grp., Inc., No. 16-748 (2d cir. 
filed Mar. 9, 2016).

23. Christiansen v. Omnicom Grp, 167 F. Supp. 3d 598, 618 (S.D.N.Y.2016). 

24. Id. at 619 (citing United States v. Windsor, 133 S. ct. 2675 (2013) (striking 
down the Defense of Marriage act), Obergefell v. Hodges, 135 S. ct. 2584 (2015) 
(recognizing the right to same-sex marriage under the Fourteenth amend-
ment), and Foxx, 2015 wL 4397641).

25. Brief for Plaintiff-appellant, at 18–21, Christiansen, No. 16-748 (2d. cir. 
filed June 21, 2016).

26. Brief for Defendants-appellees, at 2–3, Christiansen, No. 16-748 (2d cir. 
filed Sept. 16, 2016) (citing Hively v. Ivy Tech Comm. Coll., 830 F.3d 698 (7th cir. 
2016), vacated on other grounds, No. 15-1720, 2016 wL 6768628 (7th cir. oct. 11, 
2016)) (see note 31 infra).

NEW YORK STATE BAR ASSOCIATION
LAWYER ASSISTANCE PRoGRAM

We understand the competition, constant stress, 
and high expectations you face as a lawyer, judge 
or law student. Sometimes the most difficult trials 
happen outside the court. Unmanaged stress  
can lead to problems such as substance abuse  
and depression. 

NYSBA’s LAP offers free, confidential help.  
All LAP services are confidential and  
protected under section 499 of the  
Judiciary Law. 

Call 1.800.255.0569

Are you feeling overwhelmed? 
The New york State Bar association’s lawyer assistance Program can help. 

27. See Price Waterhouse v. Hopkins, 490 U.S. 228 (1989).

28. See Brief of acLU as amici curiae in Support of Plaintiff-appellant, at 
15, 18, 21, Christiansen, No. 16-748 (2d cir. filed June 28, 2016); see also Brief of 
eeoc as amicus curiae in Support of Plaintiff-appellate, at 10, 18, 21, Chris-
tiansen, No. 16-748 (2d cir. filed June 28, 2016).

29. of note, panel member chief Judge robert a. katzmann also served on 
the panel that decided Simonton.

30. a similar case is also pending before the Seventh circuit in Hively. the 
court on october 11, 2016 granted en banc review of its prior panel ruling that 
title Vii did not protect an employee from discrimination based on her sexual 
orientation. See Hively, supra note 27. 

31. 9 N.Y.c.r.r. § 466.13 (2016). 

32. Id. at 9 § 466.13(d).

33. See NYc commission on Human rights, Gender Identity/Gender Expres-
sion: Legal Enforcement Guidance, www1.nyc.gov/site/cchr/law/legal-guid-
ances-gender-identity-expression.page.

34. N.Y.c. admin. code §§ 8-102(23); 8-107.



NYSBA Journal  |  May 2017  |  43

Next year, New York will provide employees in the 
state with paid family leave. New York’s Paid 
Family Leave Benefits Law (“PFL act”) goes into 

effect as of January 1, 2018, and will be phased in over the 
course of four years.1 at the end of the phase-in period, 
New York State will provide 12 weeks of paid family 
leave, one of the longest paid leave periods in the United 
States.

A Brief History of Paid Leave Laws  
in the United States
in the United States, on the federal level, private employ-
ers are required to provide only unpaid family leave. the 
federal Family and Medical Leave act of 1993 (“FMLa of 
1993”) provides 12 weeks of unpaid job-protected leave 
for the employee’s own serious health-related event, for 
the birth or adoption of a child, or to care for a spouse, a 
parent or a child who has fallen ill.2 the federal law, by 
its terms, covers between 50 percent and 60 percent of the 
private workforce.3 However, as a practical matter, many 

eligible workers cannot afford to take this leave because 
it is unpaid.4 

according to Human rights watch, “[t]he U.S. is alone 
among developed countries in failing to guarantee at least 
some form of paid family leave.”5 Most countries world-
wide provide some form of maternity leave and many also 
guarantee paid paternity leave.6 

on the state level, New York is the fifth state, after 
california, New Jersey, rhode island and washington, to 
pass a law granting eligible employees – women and men 
– paid family leave.7 california, New Jersey and rhode 
island offer paid family leave for employees to care for a 
family member with a serious health condition or to bond 
with a child within 12 months of its birth or adoption. 
california and New Jersey offer six weeks of paid leave 
and rhode island offers four weeks of paid leave.8 in each 
of those three states, paid family leave is part of short-
term disability insurance and the premium is funded by 
employee payroll deductions. washington State’s legisla-
ture indefinitely delayed implementation of its law, which 
was scheduled to take effect in october 2009.9

sHeryl B. Galler is an employ-
ment lawyer based in New York City 
and is Of Counsel to Greenwald 
Doherty LLP. She is a member of 
the Executive Committee of the 
NYSBA Labor and Employment Law 
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PFL act provides benefits that go beyond the regulatory 
programs currently in place. New York’s short-term dis-
ability insurance provides partial wage replacement – but 
not a guaranteed leave of absence – to employees with 
non-work related temporary disabilities. the FMLa of 
1993 provides a leave of absence – but not wage replace-
ment – to employees to care for a newborn or adopted 
child, to care for a family member with a serious illness 
or to care for family members when another member is 
called to active military duty.17

the PFL act, which is a series of amendments to the 
New York State workers’ compensation Law, creates 
an insurance program that will supplement New York’s 
short-term disability insurance and cover the benefits 
available under the act.18

key details and decisions needed to implement the 
act have not yet been finalized but, by law, must be in 
place by June of this year.19 as such, in late February 
2017, the New York State workers’ compensation Board 
and New York State Department of Financial Services 
issued proposed rules for public comment (due april 10, 
2017).20 

as the effective date of the PFL act is approaching, 
employers and employees should become familiar with 
the basic provisions of the act and how they can prepare 
for its implementation.21

The PFL Act Covers Most Private  
Employers and Employees in New York
Private employers in New York with at least one employ-
ee will be required to provide benefits under the PFL act. 
in contrast, the FMLa of 1993 applies only to employers 
with 50 or more employees.

Full-time private employees who have worked for at 
least 26 weeks and part-time private employees who have 
worked at least 175 hours during the calendar year will 
be eligible for benefits under the PFL act.22 in contrast, 
the FMLa of 1993 applies only to employees who have 
worked for the employer for at least 12 months and/or 
at least 1,250 hours during the 12-month period prior to 
the leave.23 Under the PFL act, eligible employees will 
be entitled to benefits from the first day they are needed, 
without any waiting period.

employees who are not working at the time of a trig-
gering event, such as employees who are on leave while 
collecting workers’ compensation, will not be eligible for 
benefits under New York’s act.24 independent contrac-
tors are not automatically eligible for paid leave under 

in March 2015, Senator kirsten Gillibrand of New 
York and representative rosa DeLauro of connecticut 
introduced the Family and Medical insurance Leave act 
(“Family act”).10 the act seeks to provide coverage for 
employees and the self-employed nationwide, regardless 
of the size of the employer, with up to 12 weeks of paid 
family leave with partial wage replacement. the Family 
act would cover employees taking leave due to their own 
serious health condition or the serious health condition 
of a close relative, or due to the birth or adoption of a 

child, or due to family needs upon a call to active military 
service. the act would create a social insurance program 
under the auspices of the Social Security administration, 
which would be funded by both employers and employ-
ees through small payroll deductions.11

NYSBA Supports Paid Family Leave
in consultation with the NYSBa, the State Bar’s 
committee on women in the Law (cwiL) prepared a 
comprehensive 26-page report analyzing the need for 
paid family and worker leave in the United States, the 
details of the proposed 2015 Family act and the potential 
impact of that act.12 the final report may be found on 
cwiL’s committee webpage.13 cwiL presented its report 
to the State Bar’s executive committee and House of 
Delegates and recommended that the NYSBa support 
enactment of the Family act. in November 2015, the 
executive committee and the House of Delegates adopt-
ed a resolution supporting the legislation to provide paid 
leave benefits, and approving the report and recommen-
dation of the committee of women in the Law. as a result 
of cwiL’s efforts, the NYSBa leadership made paid leave 
a 2016 NYSBa legislative priority and put the full NYSBa 
government affairs muscle behind efforts to further paid 
leave legislation. 

Senator Gillibrand and representative DeLauro 
reintroduced the Family act in February 2017.14 the 
new white House administration, as of February 2017, 
expressed support for some form of paid leave for new 
parents.15

Summary of the NYS Paid Family Leave Benefits Law
New York’s Paid Family Leave act provides employees 
with both leave time and partial wage replacement. 
employees may use this paid leave to care for a new-
born or adopted child, to care for a family member with 
a serious illness and to care for family members when 
another member is called to active military duty.16 the 

as a result of cwiL’s efforts, the NYSBa leadership made paid leave 
 a 2016 NYSBa legislative priority and put the full NYSBa government  

affairs muscle behind efforts to further paid leave legislation. 
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the statutory leave amounts – eight, 10 and 12 weeks 
of paid leave – are the maximum benefits allowed within 
any 52-week period. as such, an employee who takes 
eight weeks of paid leave to care for a newborn in 2018 
will not be entitled to additional paid leave in the event 
a family member becomes seriously ill during the same 
year. the 52-week period starts on the first day the 
employee takes paid family leave.

Unless otherwise expressly permitted by the employer, 
an employee using benefits available under FMLa must 
use them concurrently with paid family leave benefits.30

employees are not required to take leave time during 
which they receive their full salary (such as sick leave 
or vacation time, if any) before taking paid family leave. 
employers can permit, but cannot require, employees to 
take sick leave or vacation time before taking paid family 
leave.31

employees may take paid family leave on a full-day 
basis only. However, employees may take paid fam-
ily leave intermittently. So, for example, an employee 
entitled to eight weeks (40 days) of paid leave may take 
a leave of absence for two days per week over the course 
of 20 weeks.

employers may offer more generous paid leave time, 
in which case employees will not be eligible for statutory 
paid leave in addition to the time offered by the employer.

Wage Replacement Will Be Phased  
in Starting in 2018
in addition to leave, employees will be entitled to a par-
tial wage replacement during their leave time. the wage 
replacement will be determined by a percentage of the 
employee’s average weekly wage. the amount is not 
unlimited, however, but will be capped at a percentage 
of the statewide average weekly wage (aww), which is 
determined each year by the New York State Department 
of Labor.32 

During each year of the phase-in period of the act, 
both the percentage of the employee’s average weekly 
wage and the cap will increase from 50 percent to 67 
percent. in 2018, employees on paid leave will be entitled 
to 50 percent of the employee’s average weekly wage, 
capped at 50 percent of the aww. in 2019, employees on 
paid leave will be entitled to 55 percent of the employee’s 
average weekly wage, capped at 55 percent of the aww. 
in 2020, employees on paid leave will be entitled to 60 
percent of the employee’s average weekly wage, capped 

the act either, but may purchase their own insurance.25 
employees’ citizenship status and immigration status 
will not affect eligibility under the act.

New York’s Paid Leave Act Specifies  
Eligible Uses for Paid Family Leave
the PFL act provides eligible employees with paid leave 
for only the following purposes:
1. For a father or mother to bond with a new child, 

whether born to the family, adopted by family or 
taken as a foster child, during the 12 months after 
the child joins the family.

2. to care for a close relative with a serious health 
condition. the act defines a close relative as a child, 
parent, parent-in-law, grandchild, grandparent, 
spouse or domestic partner. the relative does not 
have to be in New York. the act defines a serious 
health condition as “an illness, injury, impairment, 
or physical or mental condition that involves inpa-
tient care in a hospital, hospice, or residential health 
care facility [or] continuing treatment or continuing 
supervision by a health care provider.”26 this does 
not include illnesses such as the common cold, flu, 
upset stomach, headaches (except migraines) and 
similar conditions.

3. to care for a close relative when another close rela-
tive has been called to active military service.27 

employees may not seek paid family leave under the 
New York Paid Family Leave act for their own health 
condition or for an employee’s own military service. 

New York’s Act Mandates Additional  
Insurance Coverage
as of January 1, 2018, every employer in New York State 
must carry Paid Family Leave coverage in addition to 
disability coverage, and every disability benefits policy 
in New York State must include Paid Family Leave cover-
age. employers who are self-insured for disability claims 
can self-insure for claims under the PFL act.28 

Insurance Premiums Will Be Paid by Employees
Premiums for the new Paid Family Leave coverage will 
be paid by the employees, through payroll deductions. 
the insurance policy will pay out the benefits (that is, 
partial wage replacement) to employees on paid leave.

employee payroll deductions may begin on July 1, 
2017. the regulations issued for public comment in Feb-
ruary 2017 will determine, among other things, the maxi-
mum rate of the employees’ contribution.

New York’s Paid Leave Will Be  
Phased in Starting in 2018
as of January 2018, employers will be required to provide 
eight weeks of paid leave. in 2019 and 2020, employers will 
be required to provide 10 weeks of leave. Starting in 2021, 
employers will be required to provide 12 weeks of leave.29

Unless otherwise expressly permitted 
by the employer, an employee using 
benefits available under FMLa must 

use them concurrently with paid  
family leave benefits.
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as birth or adoption records, medical certification or 
military orders – in support of the  request.39 employers 
likely will also be required to complete and submit docu-
mentation to the insurer regarding the dates of employ-
ees’ paid family leave.

Practical Advice to NYS Employers and Employees
in preparation for the January 2018 effective date of the 
New York Paid Family Leave Benefits act, employers 
should confirm that their disability insurance provider is 
adding insurance to cover claims for paid family leave, or 

take the necessary steps to self-insure against such claims. 
if New York, as required by the act, issues regulations by 
June 2017 regarding premiums and deductions, employ-
ers may be able to begin funding insurance premiums 
by deducting amounts from their employees’ payroll in 
July 2017.

employers should also work with counsel to pre-
pare written policies, or revise employee handbooks, to 
notify employees of the new payroll deduction, the new 
insurance coverage and their rights and obligations 
under the PFL act. employees, in turn, should confirm 
that their employers are providing the required cover-
age, that the deductions for the insurance premiums 
comply with the applicable regulations and that their 
employers have policies and procedures in place to 
enable employees to request paid family leave should 
they ever need it. 

Until January 2018, the effective date of the PFL act, 
employees who need leave to care for a new child, care 
for a close relative with serious health conditions or care 
for a close relative when another is called to active mili-
tary duty, may be entitled to unpaid leave under FMLa 
and may be entitled to other benefits offered by their 
employers. n

1. N.Y. workers’ compensation Law §§ 200–242 (wcL).

2. Family and Medical Leave act of 1993, 29 U.S.c. §§ 2601–2654,.

3. Senator kirsten Gillibrand, The American Opportunity Agenda, at 2, www.
gillibrand.senate.gov/imo/media/doc/Gillibrand_womens booklet.pdf; 
Senator Gillibrand Announces Legislation to Provide Every American Worker with 
Paid Leave (March 18, 2015), www.gillibrand.senate.gov/newsroom/press/
release/senator-gillibrand-announces-legislation-to-provide-every-american-
worker-with-paid-leave; council of economic advisers, The Economics of Paid 
and Unpaid Leave (June 2014), https://obamawhitehouse.archives.gov/sites/
default/files/docs/leave_report_final.pdf.

4. See council of economic advisers, Economics of Paid & Unpaid Leave. 

at 60 percent of the aww. in 2021 and subsequent years, 
employees on paid leave will be entitled to 67 percent of 
the employee’s average weekly wage, capped at 67 per-
cent of the aww.33 the State Superintendent of Financial 
Services may delay these increases if it is determined 
that the increases would negatively impact the state’s 
economy.

employees may combine disability leave under New 
York’s short-term disability program and paid family 
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as possible.38 

employees seeking paid family leave will need to 
file a written request and provide documentation – such 

an employee who takes paid family leave under the act  
is entitled to return to the same job or a comparable job  
(that is, one with comparable benefits, comparable pay,  

and comparable other employment terms and conditions).
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FIRST DEPARTMENT

INSURANCE LAW, EVIDENCE.

INSURER MUST DEMONSTRATE COMPLIANCE WITH 30-DAY NOTICE REQUIREMENT RE: AN INDEPENDENT 

MEDICAL EXAMINATION (IME).

The First Department, over a dissent, affirmed Supreme Court’s denial of plaintiff-insurer’s motion for summary judgment 

which argued the insurer was not obligated to provide no-fault insurance coverage because defendant did not appear for a 

scheduled independent medical examination (IME). In order to be entitled to summary judgment, the insurer was required 

to show that it notified defendant of the IME within 30 days of the insurer’s receipt of the verification form from the defen-

dant. Plaintiff’s papers did not state when the verification form was received by it. Therefore, the plaintiff could not show 

it complied with the 30-day-notice requirement. The court noted that the issue could be determined as a matter of law and 

the defect could not be cured in reply papers: “Contrary to the position taken by the dissent, the issue of whether plaintiff 

has failed to establish that the notices for the IMEs were timely, pursuant to 11 NYCRR 65-3.5(d), presents a question of law 

which this Court can review. Unlike the dissent, we find that plaintiff was required to submit proof of the timely notice in 

order to make a prima facie showing of entitlement to judgment as a matter of law. Any belated attempt by plaintiff to cure 

this deficiency in its prima facie showing by submitting evidence for the first time in reply would have been improper ...”. 

American Tr. Ins. Co. v Longevity Med. Supply, Inc., 2015 NY Slip Op 06761, 1st Dept 9-15-15

LABOR LAW, PERSONAL INJURY, EVIDENCE.

TESTIMONY WHICH COULD HAVE ADDED RELEVANT EVIDENCE ABOUT THE NATURE OF PLAINTIFF’S WORK 

(PRE-INJURY) AND THE EFFECTS OF THE INJURIES SHOULD NOT HAVE BEEN EXCLUDED AS “CUMULATIVE.”

Plaintiff in a Labor Law 240(1) action was entitled to a new trial because the trial judge should not have excluded the tes-

timony of a co-worker and plaintiff’s wife as “cumulative.” The court explained: “[A] new trial on damages is necessitat-

ed, because we disagree with the court’s preclusion of testimony by plaintiff’s wife and coworker. Testimony is properly 

precluded as cumulative when it would neither contradict nor add to that of other witnesses ... . Here, the testimony of 

plaintiff’s wife and his coworker would have added to the testimony of other witnesses. First, the coworker saw plaintiff 

fall, and his testimony as to the impact to plaintiff’s foot could have been highly probative of plaintiff’s claim that the con-

tinuing pain in his foot was caused by the accident and did not pre-exist it, as defendants argued. Further, the coworker 

could have testified as to the particular duties carried out by plaintiff as a heavy-construction carpenter, which would have 

supported plaintiff’s position that as a result of his injury he could no longer perform that kind of work. To be sure, plaintiff 

testified about his job duties, but the coworker’s status as a disinterested witness would have given his testimony added 

value to the jury ... . Nor was the proffered testimony of plaintiff’s wife likely to be cumulative, notwithstanding her not 

having asserted a derivative claim. The wife had a unique perspective on her husband’s condition before and after the ac-

cident, and could have assisted the jury in further understanding the extent of his disability and of his pain and suffering.” 

Segota v Tishman Constr. Corp. of N.Y., 2015 NY Slip Op 06764, 1st Dept 9-15-15

SECOND DEPARTMENT

CIVIL PROCEDURE.

REJECTION OF ANSWER BASED UPON A DEFECTIVE VERIFICATION WAS INEFFECTIVE BECAUSE THE REASON 

FOR REJECTION WAS NOT ADEQUATELY EXPLAINED, SUPREME COURT PROPERLY IGNORED THE DEFECT BE-

CAUSE IT CAUSED NO PREJUDICE. 

The Second Department affirmed the denial of plaintiffs’ motion to enter a judgment on the ground defendant failed to 

appear in the action. The plaintiffs had rejected defendant’s answer because the verification was defective. The Second De-

partment noted (1) the rejection of the answer was not effective because it was not accompanied by an adequate explanation 

of the nature of the alleged defect and (2), because plaintiffs suffered no prejudice, Supreme Court properly ignored the 

defect: “ ‘Pursuant to CPLR 3022, when a pleading is required to be verified, the recipient of an unverified or defectively 

verified pleading may treat it as a nullity provided that the recipient with due diligence returns the [pleading] with noti-
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19. wcL § 209(3)(b).

20. www.wcb.ny.gov/PFL/pfl-regs.jsp; www.dfs.ny.gov/insurance/rpro-
indx.htm.

21. the information provided in this article is based on the PFL act and 
the proposed rules, and is subject to change. Further, the information in this 
article is not legal advice.  Persons seeking legal advice should consult with 
counsel concerning the applicability of any law to a particular situation.
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Spoiler alert: The first two paragraphs of this article con-
tain spoilers for HBO’s Game of thrones season five finale. 
Start at the third paragraph if this is an issue for you.

Naked and filthy, a barefoot woman walks into a 
crowd. She advances into a jeering mob, pelted with rot-
ting vegetables, her nudity a spectacle. the street scum 
oozes between her toes with each step. Days prior she’d 
been a pillar of the community, the beloved Queen of the 
very population now punishing her; some punishing her 
with their jeers and insults, others literally pelting feces at 
her, the rest of the crowd taking it all in and bearing cruel 

witness to her shame. Nobody there can ever un-see it, 
nor will she ever recover the exalted reputation she’d so 
recently known. cersei’s “walk of atonement” conclud-
ing season five of Game of Thrones depicts a historical pun-
ishment – torture through public humiliation. 

Variants of cersei’s punishment were once a legally 
sanctioned part of american life. Public shaming was an 
acceptable form of sentence until the 19th century.1 the 
mode of punishment in colonial america ranged from the 
infamous stocks and pillories to “branding the criminal on 
a visible part of the body, such as cheek or forehand, so as 
to unmistakably alert the public to the offender’s criminal 
tendencies.”2 the role of the crowd in facilitating these 
punishments was indispensable, necessary to achieve 
the full impact of disgrace; to transform the reputation to 
one as soiled as Queen cersei’s excrement-covered body. 
eventually the practice of formally sentencing a person 
to public humiliation was stopped and is now considered 
barbaric by justice systems. it is now understood to obvi-

Carrie a. GOlDBerG, esq. is a victims’ rights attorney at C. A. Goldberg, 
PLLC in Brooklyn. She is on the board of the Cyber Civil Rights Initiative 
and a founding member of the New York City Cyber Sexual Abuse Task 
Force. aDaM G. Massey, esq. is an associate at C. A. Goldberg, PLLC. His 
work focuses on online harassment, sexual privacy and Title IX.

State-Sanctioned Humiliation: 
Why New York Needs a  
Nonconsensual Pornography Law
By Carrie Goldberg and Adam Massey
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images and videos without the consent of the depicted 
party, often alongside personally identifying informa-
tion. regrettably, revenge porn remains totally legal in 
the state of New York providing implicit state sanction to 
a destructive and cruel practice now recognized as crimi-
nal in the majority of the United States. in this article we 
will discuss “revenge porn” as the modern-day “walk of 
atonement,” the status of revenge porn legislation, com-
ponents of a good law, and a brief overview of why critics 
of revenge porn legislation are wrong.

II. Nonconsensual Pornography
while nonconsensually sharing intimate images is not 
new behavior, it’s no surprise why it’s increasingly 
prevalent. Because of modern technology – particularly 
the ubiquity of smartphones with camera and record-
ing capabilities – an unprecedented number of people 
now visually document their entire lives. with at least 
72 percent of adults in the United States now owning 
smartphones, most american adults are rarely without a 
camera.6 in the 18- to 34-year-old age cohort, smartphone 
ownership is at 92 percent.7 the increased archiving 
of our daily lives has, not surprisingly, spread into our 
romantic lives, too. this has contributed to an increase in 
people consensually taking nude photographs of them-
selves and their romantic partners.8 the exchange of inti-
mate images is becoming commonplace within the con-
text of many romantic relationships. 9 one 2014 survey 
found that 78 percent of people have sent sexual images 
of themselves and 47 percent do it multiple times a day.10 

the most common nonconsensual pornography fact 
pattern our firm encounters is what we call the “jilted 
ex.” in this scenario, nude images are originally created 
and shared voluntarily within the confines of a private 
romantic relationship that soured, causing one party to 
seek retribution by distributing the private images with-
out consent. Bad actors have realized that distribution of 
a person’s private nude images is a highly effective way 
to ruin a victim’s life, costing the individual his or her 
safety and reputation, with very little risk to the wrong-
doer.11 at our firm we have removed more than 900 
intimate images and videos from the internet on behalf 
of clients – many of them originally shared by jilted exes. 
Perhaps more than the other forms of public humiliation 
we see, there is a vast audience waiting for the newest 
naked people to be presented on platters online on spe-
cialized sites – these people are the 2017 version of the 
crowd gawking at a walk of atonement. 

III. The Ecosystem of Nonconsensual Pornography
Not all nonconsensual sharing of sexual graphic images 
happens between formerly intimate partners. Sometimes 
the perpetrator disseminates images for money,12 for the 
challenge of hacking,13 a political statement,14 to amuse 
their friends,15 to brag about a sexual conquest, to abuse 
their power,16 for the “lulz” or for no reason17 at all. the 

ously violate the eighth amendment to the United States 
constitution – the amendment that prohibits the govern-
ment from imposing “cruel and unusual punishments.”3 
But if we really think about it, punishment through pub-
lic humiliation is anything but archaic. 

what about when it’s not a state actor, but instead 
citizens – often anonymously – doling out the punish-
ments? is it the responsibility of a modern state to protect 
its citizens from the mob?

while we might shirk at joining in the crowd watch-
ing a pillory, many of us have, just by following a link 
or clicking on that celebrity picture everybody is talking 
about. the internet has created a way for us common citi-
zens to assemble in virtual town squares at a moment’s 
notice, each of us empowered to throw anybody naked 
into the mob or to pelt modern day rotten fruit at their 
head. thriving websites exist to expose people – whether 
truthfully or not – who have allegedly cheated, have 
sexually transmitted infections, are HiV positive, etc. 

I. The Internet as Town Square for Public Humiliation
at our law firm, which fights for victims of online harass-
ment, sexual assault, and blackmail, we have a front row 
seat to the myriad ways the internet can be weaponized 
to inflict maximum shame. we see high net worth men 
at the peak of extraordinarily successful careers being 
blackmailed by somebody claiming to have incriminat-
ing text messages from a long ago sexual dalliance. the 
would-be blackmailers know that they merely need to 
tag the victim on social media to activate the online mob. 
we’ve represented a 13-year-old girl who depends on 
public assistance; her rape video went viral around her 
Brooklyn public middle school as the offender decided 
to double down on injuring her. we have teenage clients 
threatened with the targeted distribution of nude pic-
tures via Facebook unless they agree to make sex tapes. 
in over a dozen cases jilted exes have falsely advertised 
our clients as prostitutes on sites like craigslist.com and 
backpage.com. the terrifying result is that strangers 
appear at their homes or offices expecting sex. our clients 
are posted onto bogus online registries claiming they are 
homewreckers, wife beaters, carrying sexually transmit-
ted infections, and even pedophiles. the purpose is to 
harness the internet’s collective i.d. – to brand our clients 
deviants in need of punishment. all too often the faceless 
mob is ready to answer this call. this is not rare – accord-
ing to a recent study, 47 percent of all internet users have 
now experienced online harassment or abuse.4 

Most typifying the type of vigilante public humilia-
tion that proliferates online is what is popularly called 
“revenge porn.” revenge porn, more accurately called 
nonconsensual pornography, is a highly misleading term 
for a form of sexual exploitation that involves the distri-
bution of nude/sexually explicit photos and/or videos 
of an individual without that person’s permission.5 Bad 
actors have made a dark art out of distributing intimate 
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“porntubes,” making their shame easily discoverable on 
search engines to an unfathomably wide audience. 

IV. Fighting Revenge Porn
Nonconsensual pornography is a serious social problem 
that has a devastating impact on those victimized by it. 
the 4 percent of american internet users affected by it 
amounts to millions of individuals. increased recognition 
of this fact has led to criminal laws banning the distribu-
tion of nonconsensual pornography in 33 states and the 
District of columbia.20 all but two of these laws passed 
since 2012. the mass adoption of these statutes by states 
on opposite sides of the political spectrum reflects the 
urgency of the problem. 

while these statutes differ substantially from state 
to state, all of them ban the intentional distribution of 
nude images and video when that distribution is without 
the consent of the party depicted. taken as whole, these 
states and the proposed federal law are important steps 
in legislating a right to sexual privacy. and it makes 
sense: our health records (HiPaa) and our educational 
records (FerPa) are private under federal law; why 
shouldn’t material that’s more personal warrant protec-
tions?21 the legislation that has passed is a signal; it is 
affirmation that individuals have the right to dictate who 
can see their naked bodies.22 

V. New York’s Response to the Crisis
New York is one of only 17 states without a law criminal-
izing nonconsensual porn. in New York it is perfectly 
legal to distribute naked pictures of somebody with-
out their consent and publish them alongside personal 
information about where they work, go to school, live, 
the names of their relatives, and more. in 2014, this was 
vividly illustrated in  People v. Barber.23 ian Barber, a 
29-year-old, posted nude images of his then girlfriend 
onto twitter – without her consent – and also sent 
the same images to the victim’s employer and sister. 
Prosecutors charged Barber with aggravated harassment 
in the second degree, dissemination of an unlawful sur-
veillance image in the second degree, and public display 
of offensive materials.24 Because Barber had not engaged 
in a course of conduct, because the image was captured 
with the subject’s consent and because nudity is not itself 
“offensive material,” the judge correctly ruled that ian 
Barber had not committed a crime under New York law. 

at any given time, there are an average of 50 pages (10 
persons per page, three-to-10 images per person) of New 
Yorkers on one single particularly popular dedicated 
revenge porn site, a site with searchable fields enabling 
viewers to search for victims by city, state, and name.25 
the average victim on that site receives 30,000 to 80,000 
views, with the most viewed victim seen more than 
800,000 times. and this is just one of the many online sites 
where revenge porn is published. there are an estimated 
3,000 dedicated revenge porn websites. 

most recent in-depth study of the topic found the stagger-
ing breadth of the problem: 4 percent of american inter-
net users have either had intimate images posted online 
without their consent or have been threatened with this 
heinous act.18 among women under the age of 30, the 
report finds that one-in-ten have been either posted or 
threatened.19 

Visitors to these sites are generally not content to 
merely view the material, but often viciously harass the 
subjects depicted. the mob crudely bloviates in the com-
ment sections about victims’ bodies, speculating about 
the victim’s imagined promiscuity and affliction with 
sexually transmitted diseases. Because personally iden-
tifying information is usually posted alongside the inti-
mate images, the online mob often tries to track down the 
victims. our research (through alexa.com) showed that 
Facebook was the second most frequented destination 
after users exited that revenge porn website – suggesting 
that viewers were often making efforts to get in contact 
with the individuals they’d viewed. indeed many victims 
report receiving unwanted harassing contact from strang-
ers who saw their pictures. their purpose is to ensure that 
the victims are aware that they have been humiliated. 
these online mobs take pains to ensure that the victim is 
permanently branded. they compete with one another to 
discover identifying information about victims – where 
they work, where they go to school, who their siblings are 
– and make a sport out of compounding victims’ misery 
by notifying the maximum number of people that the vic-
tim’s image is online. the mob, virus-like, tries to infect 
others with the knowledge that a new victim is ready to 
be seen and scorned. 

Besides uploading to dedicated websites, offend-
ers use many methods to disseminate nonconsensual 
pornography. Some upload content onto the victim’s 
social media accounts (e.g., Facebook, instagram, twitter, 
tumblr, reddit) and tag the victim, while more enter-
prising offenders will actually create imposter social 
media accounts, posing as the victim and connecting 
with all of her friends before posting the images publicly 
or publishing the links. Millennials tend to distribute 
images more laterally and discretely – through text and 
instant messaging apps. regardless of the means of dis-
tribution, the material often ends up on “porn tube” sites 
with UrLs containing the victim’s name. with monthly 
pageviews that exceed a billion, images and videos go 
viral and within a matter of days a victim’s nude photos 
may appear on dozens of other porn sites. the name of 
the victim is converted into an actual search term on the 

Besides uploading to dedicated  
websites, offenders use many  

methods to disseminate  
nonconsensual pornography.
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below the “course of conduct” threshold necessary for 
harassment and stalking.31 as the Barber case discussed 
above illustrates, the damage can be done in a couple 
discrete acts – and not involve a “course of conduct.” the 
harassment mechanism we have herein called the walk of 
atonement handles the rest. chillingly, the offenders tar-
geting our clients are increasingly aware that New York’s 
law does not cover the dissemination of intimate images. 
these offenders often threaten our clients with the fact 
that what they are doing is not a crime. 

others fear that if we criminalize nonconsensual por-
nography, “good kids who made a mistake” will be flood-
ing our court systems. the truth is that kids are capable of 
very bad things, sharing nude images of a peer without 
permission is one such thing. in our experience, the most 
severe response to victimization – suicide, self harm, 
severe depression – is from teen victims. if teen offenders 
are outside the scope of the law’s teeth, the most vulner-
able victims – also teens – will be unprotected. Further, if 
law enforcement intended to prosecute teens, it already 
would – through New York’s child pornography laws. 
rather than using underage offenders as a reason not to 
have a law, we should instead think about diversionary 
and leniency options for them, as with our educational 
reform Program (also known as our “sexting”) law.32

opponents of nonconsensual pornography legisla-
tion argue that it unconstitutionally restrains free speech 
or that there is no way to write a law that could pass 
constitutional muster. these arguments are irresponsible 
and distortionary. as discussed, well-drafted statutes 
have important exceptions that allow for lawful public 
speech. the statutes are narrowly written to cover only 
conduct society rightfully regards as criminal. as Profes-
sor edwin chemerinsky, one of our leading First amend-
ment experts, recently put it, “the First amendment does 
not protect a right to invade a person’s privacy by pub-
licizing, without consent, nude photographs or videos of 
sexual activity.”33 

Finally, others claim that adequate remedies exist for 
victims of nonconsensual pornography via civil actions 
and copyright law. certain provisions of the Digital Mil-
lennium copyright act (DMca) provide powerful incen-
tives for websites to remove copyrightable material.34 
However, these provisions only offer protection for those 
who own the copyright to the image being distributed. 
in practice, this means that there are no copyright protec-
tions for victims whose pictures or video were taken by 
someone else. civil suits are simply not a viable option 
for many victims. the primary obstacle is cost – many 
victims are young people at the start of their careers who 
cannot fund civil suits and offenders are judgment-proof. 
Plus, the suits are public and often attract media atten-
tion drawing more – not less – interest onto the victim.35 
Moreover, New York recognizes only a single privacy 
tort – appropriation of name and likeness, which does not 
apply in most situations.36 

in 2013, assemblyman edward c. Braunstein (D–Bay-
side), announced and introduced a statute to criminalize 
nonconsensual pornography in New York.26 three years 
later, New York’s failure to adopt a law is an embarrass-
ment.

indeed, albany’s failure to act on this urgent crisis has 
prompted New York city councilmen rory Lancman 
and Dan Garodnick to introduce a local law. while this is 
a step in the right direction, the proposed statute would 
leave the millions of New Yorkers who do not live in New 
York city without any kind of protection.27 

VI. No Excuses – Moving Toward a Nonconsensual 
Pornography Law in New York
Despite the demonstrated harm caused by nonconsensual 
porn and the existence of strong, broadly supported stat-
utes in sister states, there are still those who object to New 
York adopting nonconsensual pornography legislation. 
opponents of revenge porn criminalization use a variety 
of arguments in their efforts to discredit the need for new 
laws. First, they resort to the fallacy that laws cannot keep 
up with the times. implicit is the idea that we should not 
even try because the rapid advance of technology neces-
sarily means lawmakers will always be lagging too far 
behind. this is simply untrue. New York has 10 different 
computer crimes, and Governor cuomo recently pro-
posed further refinement to them.28 there are currently 11 
distinct crimes in New York relating to the unauthorized 
sound or video recording of a concert, film or play, mak-
ing it vastly more illegal to share an unauthorized clip of 
Hamilton than a nonconsensual captured nude image.29

a second line of criticism comes primarily from civil 
libertarians and the criminal defense bar – they argue that 
we simply do not need more criminal laws. this argu-
ment has two crucial flaws. First, society continues to 
evolve and so must criminal law. the capacity to instantly 
distribute intimate images around the world with mali-
cious intent did not exist 25 years ago – today it does, and 
laws must progress along with society. civil libertarians 
also sometimes claim that the adoption of nonconsensual 
pornography statutes will contribute to the problem of 
over-incarceration. the experience in states with non-
consensual pornography statutes does not support this 
theory. revenge porn prosecutions are rare enough that 
when oregon sentenced its first criminal under the law, 
to six months in jail in December 2016, it became national 
news.30 the purpose of revenge porn statutes has always 
been primarily one of deterrence, to make would-be-
offenders think before they act. 

a corollary to the “no-new-crimes” argument is the 
inaccurate claim that nonconsensual pornography is 
already illegal under existing criminal law. this is sim-
ply wrong. critics will generally claim that existing 
harassment and stalking laws are sufficient to cover the 
majority of the conduct. the reality is that revenge porn 
posters often only make one distribution – thereby falling 
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VII. Conclusion
in July 2016, United States representative Jackie Speier 
(D-california) introduced legislation called the intimate 
Privacy Protection act that would create a federal law 
criminalizing the distribution of nonconsensual pornog-
raphy.37 New York simply cannot wait for the federal 
government to take action on this issue. while the federal 
law is necessary for this borderless crime, it is no replace-
ment for state laws, the latter of which can be enforced 
locally. 

the hard work of crafting workable statutes has been 
accomplished in other states – and New York can learn 
from their experience by adopting a constitutional non-
consensual pornography statute that will protect its citi-
zens. we can no longer tolerate being the nameless faces 
in the crowd that watch as our peers are dragged through 
the mud of public humiliation. the people of New York 
deserve better.  n
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the United States is one of the few 
western nations with a constitu-
tion that does not have a clause 

guaranteeing equal rights for women. 
in fact, some form of equal rights pro-
tection for gender is included in 184 
out of the 200 written constitutions in 
the world.1 as a result, U.S. women 
lack the tools they need to demand 
equal treatment in a variety of areas, 
including pensions, taxes and law 
enforcement. women lag behind men 
in clout positions, including board and 

executive positions.2 the wage gap 
has been virtually unchanged for more 
than 20 years.3

Nearly 100 years have passed since 
the original equal rights amendment 
(era) was introduced by suffragist 
alice Paul in Seneca Falls, New York, 
in 1923. it has been introduced in 
nearly every congress since then. our 
best opportunity to amend the con-
stitution to include an era occurred 
more than 40 years ago in 1972 when 
rep. Martha Giffords and Sen. Birch 

Bayh persuaded congress to pass the 
amendment and it was sent to the 
states for ratification. Historically, most 
amendments sent for ratification to the 
states have remained valid until they 
were ratified, but for the era oppo-
nents inserted a sunset clause after 
which the amendment would no lon-
ger be in effect. originally, proponents 
had seven years to gain ratification. as 
the original deadline of seven years 
approached, congress extended the 
deadline to 1982. Unfortunately, when 

the amended deadline passed, the era 
was still three states shy of ratification. 

women have made great strides 
since then, thanks in part to legisla-
tion designed to create equality in 
employment and education or protec-
tion against discrimination for preg-
nancy, but we continue to lag behind 
men in opportunity, income, pensions 
and other areas. i believe that amend-
ing the constitution to include an 
era would level the playing field and 
enable women to close the gap that 

leaves us poorer, more vulnerable and 
less powerful.

Some have argued that the 14th 
amendment gives women all the pro-
tection we need, but we know this is 
not true. case law only grants gen-
der discrimination intermediate rather 
than strict scrutiny, and the courts have 
allowed overt discrimination to stand.4 
Furthermore, the more conservative 
judges simply do not believe that the 
constitution mandates gender equal-
ity. in an interview with California Law-

yer in January 2011, the late Supreme 
court Justice antonin Scalia made 
clear his belief that the constitution 
currently does not guarantee women 
equal rights: “certainly the constitu-
tion does not require discrimination 
on the basis of sex. the only issue is 
whether it prohibits it. it doesn’t.”5 
while Justice Scalia is no longer on the 
Supreme court, his originalist think-
ing has other adherents, and there 
is no question that an era would 
solidify rights that currently could be 
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overturned by a rightwing court or 
legislated away by a reactionary con-
gress. in my time in congress, i have 
repeatedly had to fight efforts to roll 
back rights, such as title iX, equality in 
education and sports, that have made 
an enormous difference for women.

the era is very popular among 
american adults. Surveys show 
that more than 90% of the popula-
tion believes that the U.S. constitu-
tion should guarantee women and 
men equal rights.6 if the era were to 
reach the floor of congress, i believe it 
would pass overwhelmingly. there is 
bipartisan support for the era in this 
congress (currently, H. J. res. 337) as 
has been true in the past. while i have 
been prime sponsor of the era in the 
House of representatives since 1997, 
the era has yet to receive a hearing, 
much less a vote. 

in 2013, i changed the language 
of the era to introduce a new clause 
that would expand the impact of the 
amendment beyond the rationality 
review structure that has ruled anti-
discrimination lawsuits for so long.8 
this language expressly puts women 
in the constitution for the first time.

H. J. reS. 33 says:
Section 1. women shall have equal 
rights in the United States and 
every place subject to its jurisdic-
tion. equality of rights under the 
law shall not be denied or abridged 
by the United States or by any 
State on account of sex.
Section 2. congress and the sev-
eral States shall have the power to 
enforce, by appropriate legislation, 
the provisions of this article.
Section 3. this amendment shall 
take effect two years after the date 
of ratification.
the new language takes us beyond 

the arguments over whether there is a 
significant difference between height-
ened scrutiny and intermediate scru-

tiny.9 Furthermore, there is no longer 
a need to prove state action in order to 
seek redress for discrimination.

one of the most pernicious aspects 
of discrimination against women is the 
persistence of the wage gap. women 
earn only about 79 cents for every 
dollar earned by a man.10 the typical 
woman is paid $10,500 per year less 
than her male counterpart, or more 
than $500,000 over the course of her 
working life.11 the wage gap hurts 
women and their families. according 
to Legal Momentum, women in america 
are still 35 percent more likely than 
men to be poor, with single moth-
ers facing the highest risk.12 of those 
single mothers, 35 percent are raising 
their families in poverty. 

the pension gap is even wider than 
the earnings gap. as a society, we have 
not provided support for families – 

child care, elder care, paid family leave 
– that often falls on women. if their 
pay suffers, the family suffers. wom-
en’s median ira account balances are 
71 percent as big as men’s and their 
median defined contribution savings 
just 66 percent.13 Furthermore, a mar-
ried woman loses considerable income 
when her spouse dies. the women’s 
institute for a Secure retirement 
(wiSer) has determined that house-
hold income declines by one-third if 
the couples’ Social Security benefits 
are based on one person’s work his-
tory, and up to 50 percent if based on 
both.14 women are four times more 
likely to survive their spouses.15 the 
Social Security administration tells us 
that, based on equivalence scales used 
for the official U.S. poverty thresholds, 
an elderly person living alone would 
need 79 percent of the income of an 
elderly couple to have the same stan-
dard of living.16 Most widows receive 
less than that.

insurance continues to have the abil-
ity to divide people by gender. when 

they do, they make determinations 
that advantage or disadvantage one 
gender,17 and since women live longer 
and earn less than men, those differenc-
es often disadvantage women. while 
the Patient Protection and affordable 
care act of 2010 (PPaca)18 prohibits 
gender discrimination in health insur-
ance rates, for the most part, there are 
no federal laws expressly forbidding 
insurers from engaging in any form 
of discrimination in the underwriting 
process. each individual state has its 
own anti-discrimination rules, and in 
many cases there are no state restric-
tions on discriminating on the basis of 
gender. For example, 40 states do not 
ban discrimination on the basis of gen-
der in auto insurance.19 only six states, 
including New York, prohibit discrimi-
nation on the basis of gender in life 
insurance.20 Similarly, some states per-

mit discrimination on the basis of gen-
der in disability, property and casualty 
and health insurance. only Montana 
prohibits discrimination on the basis of 
gender for all five types of insurance.21

Some argue that we can follow the 
road map established in 1977 and sim-
ply amend the language of the 1972 
bill to remove the ratification deadline 
so that three more states can ratify the 
original bill. i have been a cosponsor 
on a bill to remove the original dead-
line, but have doubts that it would 
pass constitutional muster to do that. 
i think the approach that has the best 
chance of success is to pass the amend-
ment through congress with the 
updated language affirmatively stating 
that men and women have equal rights 
included in my bill. 

the only way to guarantee equality 
is to pass and ratify the equal rights 
amendment. without it, women’s 
equality is not guaranteed under the 
law and will not be upheld in federal 
court. it is that simple. the era gives 
women a fighting chance to achieve 

one of the most pernicious aspects of discrimination  
against women is the persistence of the wage gap.
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pay parity with their male colleagues 
and ensure that they can seek dam-
ages against a violent partner who 
threatens her safety and the safety of 
her children. the fact that women are 
largely defenseless against discrimina-
tion in U.S. federal courts is unaccept-
able. without an equal rights amend-
ment, we cannot claim that we are a 
country that values “equality under 
the law.” accordingly, we need to pass 
the era.  n

1. catharine a. Mackinnon, Gender in constitu-
tions, in the oxford Handbook of comparative 
constitutional Law 397, 404 (Michel rosenfeld and 
andrás Sajó eds., 2012).

2. a 2015 study found that women currently 
hold 4.4 percent of chief executive positions at 
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Gender Pay Equity, Then and Now
it’s been nearly 54 years since the federal equal Pay act 
(ePa) passed congress barring pay inequity based on 
sex,1 and New York’s state cognate, the New York State 
equal Pay act (NYS ePa), just celebrated its 50th anni-
versary.2 Since the passage of these laws, the gap between 
a man’s earnings and those of a woman has diminished 
considerably. For example, in 1964, shortly after the ePa 
went into effect, women earned 59 cents to every dollar 
earned by men.3 in 2016, the gap had narrowed to 79 cents 
to every dollar.4 as of 2015, the State of New York leads 
the nation with the smallest wage gap: women earned 
89 percent of men’s full-time earnings.5 these disparities 
deepen when race and ethnicity are taken into account.6

However laudable these accomplishments may be, 
economists are quick to acknowledge a notable trend: the 
wage gap is diminishing at a much slower rate than the 
initial decades after equal pay legislation was first enact-
ed.7 in the five decades since equal pay became the law of 
the land, women entered every echelon of the american 
workforce. while men and women graduate in equal 
numbers from universities and graduate schools,8 and 
entry level earnings are on par at the beginning of their 
careers,9 studies show that the gender pay gap is greater 
for women with a college degree than for those without.10 
Based on the rate of change since 1960, the pay gap will 
not be diminished until 2059; however, given the current 
rate of change, which is much slower, the gender pay gap 
may not be eliminated until as late as 2152.11

there are a variety of explanations for the gender 
pay gap. chief among them is the fact that women con-
tinue to bear primary responsibilities for child-rearing 
and homemaking in our society, which results in fewer 
working hours than men and reduced opportunities for 
promotion.12 another consideration is that women work 

in industries that are paid less than those dominated by 
men.13 although these factors bear some relation to sys-
temic gender discrimination, they are not easily addressed 
by the framework of equal pay laws, which have a limited 
inquiry and no affirmative accommodation requirements. 
However, policymakers and employers have attempted to 
narrow the divide through efforts such as increasing the 
availability of paternity leave and creating more flexible 
work schedules. these efforts are commendable, but they 
may not be enough. even adjusting the statistics to con-
sider these non-discriminatory factors, economists project 
that the earnings ratio is still 92 percent, which means that 
women are still paid less than men for the same work for 
no other reason than their gender.14 Gender discrimina-
tion in all its forms, including pregnancy discrimination, 
failure to promote and even sexual harassment and bully-
ing, affects the pay gap and result in women earning less.

Challenges with the Existing Legal Framework
Legislators and activists alike have been hard-pressed to 
address the persisting disparity. after 50 years of use, the 
existing discriminatory pay laws appear unable to remedy 
the remaining discriminatory wage differential. in large 
part, this is the result of a legal framework that presents 
substantial hurdles to women pursuing claims of pay 
discrimination. 

in order to prevail on an equal pay claim under the 
ePa, a plaintiff need not show that the inequitable com-
pensation was driven by intentional discrimination.15 
However, she must demonstrate that she was paid a lower 
wage for the “equal work” performed within any “estab-
lishment” as her male peers.16 this presents a significant 
hurdle for litigants: the requirement to show an appropri-
ate male comparator.17 

to begin with, the term “establishment” has been nar-
rowly defined as a distinct, “physically separate” place 
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cedures are limited to those available under the FLSa.30 
these vary greatly from those enacted by title Vii of the 
civil rights act of 1964, as amended (“title Vii”), the law 
which prohibits discrimination in employment, general-
ly.31 Under the ePa, remedies are limited to back pay, pay 
raises to the level of the opposite-sex counterpart, and, in 
the case of an intentional violation, 100 percent liquidated 
damages.32 with such limited exposure, employers have 
little incentive to remedy pay inequities. in contrast, title 
Vii allows for recoupment of compensatory and puni-
tive damages, in addition to lost wages.33 Likewise, the 
FLSa, and by extension the ePa, limits plaintiffs in bring-
ing collective actions to seek class-wide relief.34 Unlike 

class actions which require an opt-out mechanism for 
potential plaintiffs, collective actions require all potential 
class members to affirmatively elect to join the class.35 
this significantly diminishes any leverage that might be 
gained by seeking class-wide relief of the already limited 
damages given potential plaintiffs – particularly those 
who are still employed by the defendant – are hesitant to 
affirmatively join such an action. 

in some material respects, the New York ePa tracked 
the language of its federal predecessor: the prima facie 
case required a showing of a pay differential where 
the plaintiff was performing “equal work” in the same 
establishment as a male comparator. the state law also 
incorporated the federal ePa’s affirmative defenses, such 
that a pay differential could legitimately be based on a 
seniority system, a merit system, a system which mea-
sures earnings by quality or quantity, or any other factor 
other than sex.36 However, the New York ePa allows 
for class actions, not collective actions.37 and while the 
New York ePa allows only for recovery of back pay and 
liquidated damages,38 plaintiffs may recover over a sub-
stantially greater period – six years, in comparison to the 
ePa’s two.39

Recent Developments in Gender Pay Equity Laws
in the past year, legislators and rule-makers on both the 
federal and the state level have put into place laws and 
regulations aimed at improving the existing equal pay 
laws. these amendments address at least two major 
hurdles women have had to overcome in bringing these 
claims under prior laws. the first sets less exacting 
legal standards for plaintiffs and more rigorous require-
ments for defendants, in the hopes that plaintiffs seek-
ing to prove inequality under the law may prevail. the 

of business – not an enterprise, which may comprise 
multiple establishments.18 as such, a woman providing 
services at her employer’s location in one city may not 
use as her comparator a male peer doing the same work 
in another.19 

even more demanding is the standard of “equal 
work,” which entails a demonstration that a compara-
tor’s job required “equal skill, effort and responsibility.”20 
“Skill” concerns “such factors as experience, training 
education and ability;”21 “effort” concerns “the physi-
cal or mental exertion needed for the performance of 
the job;”22 and “responsibility” concerns “the degree of 
accountability required in the performance of the job, 

with emphasis on the importance of a job obligation.”23 
Demonstrating such a high degree of similarity between 
work performed presents a challenge to plaintiffs, par-
ticularly for higher level executives and professionals, 
whose job responsibilities and duties are more particular-
ized on a peer-to-peer level.24 

Finally, even when a plaintiff can demonstrate pay 
inequity with an appropriate male comparator, she will 
have failed to prove a prima facie case if there exists 
another male comparator whose pay was less than her 
total compensation.25 this leaves the equal-pay litigant 
with the daunting task of defining the universe of com-
parators without the prior knowledge of what those 
comparators truly make, all at the great cost and effort of 
bringing such litigation to begin with.

once a plaintiff has established that she does not 
receive the same pay for the same work, an employer 
may nonetheless evade liability if it can demonstrate one 
of four affirmative defenses: that the disparity was the 
result of (a) a seniority system, (b) a merit system, (c) a 
system which measures earnings by quantity or qual-
ity of production, or (d) any factor other than sex.26 in 
some circuits, to qualify for this last, catch-all defense, 
an employer need only show that the factor was gender-
neutral and consistently applied.27 in others, employers 
must also demonstrate that the factor served a legitimate 
business purpose that was related to the job at issue.28 as 
a result, employers in some jurisdictions may lawfully 
pay greater wages based on an employee’s prior salary, 
status as primary breadwinner, or due to market forces 
– all policies that have a disparate impact on female 
workers.29

Because the ePa was codified as an amendment to the 
Fair Labor Standards act (FLSa), its remedies and pro-

even when a plaintiff can demonstrate pay inequity with an  
appropriate male comparator, she will have failed to prove  
a prima facie case if there exists another male comparator  

whose pay was less than her total compensation.
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second aims to increase pay transparency in the hopes 
that increased access to pay information will allow both 
employees and employers to determine the fair value of 
work performed.

congress has tried and failed to address the legal 
complications of the ePa through the oft-debated though 
never passed Paycheck Fairness act.40 in the interim, 
states – including New York – have passed more robust 
equal pay laws that provide more tools for plaintiffs to 
challenge pay inequity.41 amendments to the state equal 
pay laws in New York and Maryland have broadened the 
definition of “establishment” to include an employer’s 

location in a single county,42 whereas changes to the 
california law have eliminated the “same establishment” 
requirement entirely.43 in california, plaintiffs’ burden 
has been limited to demonstrating “substantially similar 
work,”44 whereas in Massachusetts the new standard is 
“comparable work,”45 and in Maryland one must dem-
onstrate “work of a comparable character or work in the 
same operation, in the same business or the same type.”46 
Under the amended equal pay laws in New York, califor-
nia and Maryland, employers can no longer rely upon the 
“any factor other than sex” catch-all but rather must dem-
onstrate that the “bona fide” factor was both job-related 
and consistent with business and necessity,47 and, in 
california and Maryland, that the factor accounts for the 
entire differential in pay.48 in New York and california, 
a plaintiff can still prevail against the “bona fide factor 
other than sex” defense if she can identify an alternative 
practice that would not result in the gender-based pay 
disparity.49 the Massachusetts legislature has eliminated 
the catch-all defense entirely and instead has added three 
additional defenses to the previously enumerated: geo-
graphic location; education, training or experiences that 
are reasonably related to the particular job; and travel, if 
it is a necessary condition of the position.50 in an effort 
to make equal pay litigation more feasible, the New York 
amendment increased liquidated damages due to gender-
based pay disparity threefold.51 in order to address pay 
disparities related to race or ethnicity, california has 
opened up its Fair Pay act protections to those protected 
classes.52

in addition to making equal pay claims more viable, 
recent legislative efforts have focused on another tool 
towards pay equity: transparency. each of the new 
state laws provides more robust protections for employ-
ees who openly discuss or disclose pay-related infor-
mation in the workplace.53 Such open discourse will 

allow employees to be more aware of whether they are 
being paid unfairly, which may spur women’s advocacy, 
through formal or informal means. Massachusetts’s new 
statute goes one step further: it prohibits employers from 
asking applicants about their earnings at prior places of 
employment.54 Such a prohibition may prevent the sys-
temic discrimination that results in a pay decision that 
is based on a “prior salary.” New York city is currently 
considering a similar bill.55

in a similar vein, the eeoc has revised its eeo-1 
reporting form to include disclosure of pay data starting 
with the 2017 report.56 the eeo-1 Form must be submit-

ted by private employers with 100 or more employees 
and federal contractors and subcontractors with more 
than 50 employees. the revised form will require employ-
ers to place employees in “pay bands” that are based on 
each employee’s w-2-reported income and identify each 
employee’s race, ethnicity, gender and job category (e.g. 
senior executives, professionals, technicians, laborers).57 
employers will also be required to report the aggregate 
hours worked by each employee.58 this information will 
be a useful device in determining whether employers are 
inequitably making pay decisions based on gender and 
may also help employers identify inequitable treatment.

White Collar and Professional Pay Gap
in May 2016, the Wall Street Journal reported that women 
who work in highly skilled white-collar jobs actually fare 
worse than those in blue-collar jobs and the legislative 
remedies are unlikely to cure this gap.59 they found that 
professions such as medicine, finance, and other profes-
sions, where long hours, risk-taking, and job-hopping 
are rewarded, have the widest gap.60 relying on census 
Bureau data from the years 2010 through 2014, the WSJ 
reported that women with bachelor’s degrees or higher 
earned 76 percent of the compensation earned by their 
male peers and women with less than a high school 
diploma working full time earned 79 percent of the 
compensation earned by their male peers.61 For top-tier 
women, some economists say, men taking paternity 
leave, more flexible schedules, and creating positions that 
are interchangeable and not dependent on long hours 
could make a difference.62 

Similarly, in the legal profession, women are paid less 
than their male colleagues at every level of practice and 
the disparity worsens at contract and equity partner lev-
els.63 whether because of gender discrimination, family 
leave and part-time issues, or the failure of proper met-

in addition to making equal pay claims more viable, recent legislative efforts 
have focused on another tool towards pay equity: transparency.
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than a male ceo.71 Such perceptions affect compensation 
decisions when companies employ evaluation metrics, 
such as a 360 review process, that are wrought with 
opportunity for such biases to intercede. it’s no surprise 
that 360 review processes and their ilk systematically 
undervalue the performance of women and subsequently 
affect their compensation.72 ideally, the amended laws 
and regulations regarding pay equity may provide a 
greater opportunity for plaintiffs to challenge such dis-
parity. at minimum, one hopes they invite employers’ 
introspection about how such ingrained gender stereo-
types ultimately lead to disparate compensation schemes 
with their companies.

Conclusion
it will take meaningful change in the structure of com-
panies, businesses, industry and professional organiza-
tions to end the gender pay gap across different levels 
of employees. However, the companies that lead with 
flexibility, diversity and thoughtful talent recruitment 
will benefit. the new statutory legal frameworks will 
likely help diminish the gaps where comparative work 
is an issue but will not change the condition of women 
professionals without altering other major policy, per-
formance and compensation practices that affect women 
disparately and are at the heart of discrimination. Finally, 
flexibility and other workplace initiatives must succeed if 
women and men are to succeed in the workplace.  n
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Introduction
Last month’s column began a 
discussion of the court of appeals 
decision in Artibee v. Home Place Corp.,1 

a four-two decision2 with the majority 
decision by Judge Stein and dissent by 
Judge abdus-Salaam.

at issue in Artibee was whether 
cPLr 1601 permits a jury in a Supreme 
court action to apportion liability on 
the verdict sheet in a personal injury 
action against a non-party, the State of 
New York. the opening paragraph of 
Judge Stein’s opinion explained that 
it was not:

this appeal presents us with the 
question of whether the factfinder 
in Supreme court may apportion 
fault to the State under cPLr 1601 
(1) when a plaintiff claims that 
both the State and a private party 
are liable for noneconomic losses 
in a personal injury action. we 
conclude that such apportionment 
is not permitted and, therefore, 
reverse.3

CPLR 1601(1)
article 16 was added to the cPLr 
in 1986 as part of a package of “tort 
reform.”4 consisting of four sections,5 

cPLr 1601(1)6 provides:
1601. Limited liability of persons 
jointly liable
1. Notwithstanding any other 
provision of law, when a verdict 

or decision in an action or claim 
for personal injury is determined 
in favor of a claimant in an action 
involving two or more tortfeasors 
jointly liable or in a claim against 
the state and the liability of 
a defendant is found to be fifty 
percent or less of the total liability 
assigned to all persons liable, the 
liability of such defendant to the 
claimant for non-economic loss 
shall not exceed that defendant’s 
equitable share determined in 
accordance with the relative 
culpability of each person causing 
or contributing to the total liability 
for non-economic loss; provided, 
however that the culpable conduct 
of any person not a party to the 
action shall not be considered in 
determining any equitable share 
herein if the claimant proves that 
with due diligence he or she was 
unable to obtain jurisdiction over 
such person in said action (or in a 
claim against the state, in a court 
of this state); and further provided 
that the culpable conduct of any 
person shall not be considered in 
determining any equitable share 
herein to the extent that action 
against such person is barred 
because the claimant has not 
sustained a “grave injury” as 
defined in section eleven of the 
workers’ compensation law.

in Rangolan v. County of Nassau,7 the 
court of appeals explained:

cPLr article 16 modifies the 
common-law rule of joint and 
several liability by limiting a joint 
tortfeasor’s liability in certain 
circumstances (citation omitted). 
Prior to article 16’s enactment, a 
joint tortfeasor could be held liable 
for the entire judgment, regardless 
of its share of culpability . . .

* * *
article 16, as enacted, limits 
a joint tortfeasor’s liability 
for noneconomic losses to its 
proportionate share, provided that 
it is 50% or less at fault (citation 
omitted). while article 16 was 
intended to remedy the inequities 
created by joint and several liability 
on low-fault, “deep pocket” 
defendants, it is nonetheless 
subject to various exceptions that 
preserve the common-law rule.

The Decision
the majority first addressed the 
portion of cPLr 1601(1) permitting 
apportionment against a private 
defendant, and the omission of 
concomitant language permitting 
apportionment in the Supreme court,8 

which the plaintiff and State argued 
demonstrated the legislature’s intent 
not to permit such apportionment:

it Depends on what Your 
Definition of “or” is (Part ii)

mailto:david@newyorkpractice.org
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the statutory language permitting 
the State to seek apportionment 
in the court of claims against a 
private defendant if the claimant 
could have sued that defendant 
in any court of this State was 
specifically requested by the 
office of the attorney General 
(citation omitted). Pursuant to that 
language, as long as a claimant in 
the court of claims could have 
commenced an action against a 
private tortfeasor in any court in 
the State of New York, then the 
tortfeasor’s culpable conduct can 
be considered by the court of 
claims in determining the State’s 
equitable share of the total liability 
(citation omitted). the statute does 
not, however, contain similar, 
express enabling language to allow 
apportionment against the state in 
a Supreme court action (citation 
omitted).

the majority found further support 
in the fact that cPLr 1601(1) “provides 
that a nonparty tortfeasor’s relative 
culpability must not be considered in 
apportioning fault ‘if the claimant . . 
. with due diligence . . . was unable 
to obtain jurisdiction over such person 
in said action’. the meaning of that 
language is at the heart of the dispute 
herein (emphasis added).”9

Quoting the court’s seminal 
decision in Lacks v. Lacks10 that “[j]
urisdiction is a word of elastic, diverse, 
and disparate meanings,” and noting 
that legislative history was largely 

silent on the meaning, the majority 
rejected, as a matter strict construction 
of the statute, that “jurisdiction” in 
cPLr 1601(1) was limited to personal 
jurisdiction. Furthermore:

Moreover, interpreting the word 
“jurisdiction” as limited to 
“personal jurisdiction” effectively 
renders meaningless the phrase 
“in said action []or in a claim 
against the state” in cPLr 1601 
(1). “[t]he inclusion of the [phrase] 
. . . is a strong indication that the 
term ‘jurisdiction’ encompasses 
both subject matter and personal 
jurisdiction” (citation omitted). 
on the other hand, if that phrase 
were eliminated, the statute would 
prohibit apportionment only “if 
the claimant prove[d] that with 
due diligence he or she was unable 
to obtain jurisdiction over such 
person . . . in a court of this state” 
(citation and comment omitted). 
thus, if the statute had been so 
drafted, apportionment would be 
unauthorized only if the claimant 
proved that personal jurisdiction 
could not be obtained because the 
defendant “is not a domiciliary 
of New York and no basis for 
extraterritorial (i.e., longarm) 
jurisdiction is available against 
[the defendant]” (citation omitted). 
inasmuch as a claimant can obtain 
jurisdiction over the State in a 
court of this State — the court of 
claims — apportionment against 
the State in Supreme court would 

be permitted. However, judicially 
excising language to reach the 
result that defendant urges would 
contravene the “‘accepted rule that 
all parts of a statute are intended to 
be given effect and that a statutory 
construction which renders 
one part meaningless should be 
avoided’” (citations omitted).11

Finally, the court noted that “[w]
hile the statute was intended to 
‘“remedy the inequities created by joint 
and several liability on low-fault, deep 
pocket defendants”’ (citation omitted), 
the driving purpose behind that intent 
was to alleviate a liability insurance 
crisis (citation omitted).”12

The Dissent
in dissent, Judge abdus-Salaam 
concisely outlined her basis for 
dissenting and voting to uphold the 
third Department decision:

the majority’s interpretation of 
cPLr 1601 is a strained reading 
of the statutory language and 
contravenes the legislative goal of 
limiting the liability of any and 
all tortfeasors who are responsible 
for 50% or less of the total liability. 
the majority’s analysis gives the 
State a preferred status over other 
tortfeasors, despite no indication 
that the legislature intended such 
a result, and notwithstanding 
that the plain reading of the text 
indicates the legislature simply 
wanted to create parallel rights of 
apportionment for state tortfeasors 
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and non-state tortfeasors. 
Furthermore, the majority’s 
holding creates anomalous 
situations that i do not believe 
were intended by the legislature: 
1) a defendant in Supreme court 
cannot shift liability to the non-
party State, but a State defendant 
in the court of claims can shift 
liability to a private party; and 2) 
a plaintiff in the court of claims 
will face apportionment with the 
State pointing to an empty chair, 
but a plaintiff in the Supreme 
court will not face apportionment 
where the empty chair is the State. 
accordingly, i respectfully dissent, 
and would affirm the appellate 
Division’s order.

acknowledging the same rules of 
statutory construction as the majority, 
Judge abdus-Salaam quoted the 
critical language from cPLr 1601(1), 
emphasizing the word “or:”13

Notwithstanding any other 
provision of law, when a verdict 
or a decision in an action or claim 
for personal injury is determined 
in favor of a claimant in an action 
involving two or more tortfeasors 
jointly liable or in a claim against the 
State and the liability of a defendant 
is found to be fifty percent or less 
of the total liability assigned to 
all persons liable, the liability of 
such defendant to the claimant for 
non-economic loss shall not exceed 
the defendant’s equitable share 
determined in accordance with the 
relative culpability of each person 
causing or contributing to the total 
liability for non-economic loss 
(emphasis added).
the word “or” meant that the 

“legislature intended to address 
alternative situations:”

thus, the general provision applies 
alternatively — equivalently, 
to state tortfeasors or non-state 
tortfeasors. in other words, whether 
in Supreme court or the court of 
claims, in a personal injury action 
involving jointly liable tortfeasors, 
where the liability of a tortfeasor is 
found to be fifty percent or less of 

the total liability, that tortfeasor’s 
monetary share of the damages 
may not be greater than the share of 
liability assigned to that tortfeasor.

another reason for reaching this 
result was that:

[i]f the legislature had actually 
wanted to preclude a private 
tortfeasor from seeking 
apportionment against the State in 
Supreme court, in contravention of 
the overall purpose of cPLr 1601 
which is to limit the liability of low-
fault tortfeasors to only their actual 
share of responsibility (citation 
omitted), it could have simply 
specified that a joint tortfeasor 
cannot seek apportionment against 
the State. it is unlikely that the 
legislature would carve out such 
an important exclusion without 
express language indicating its 
intent. Yet, the majority concludes 
that the apportionment rule, vis- 
a-vis state tortfeasors, is the polar 
opposite in Supreme court than it 
is in the court of claims.
Judge abdus-Salaam outlined the 

basis for her disagreement with the 
interpretation of “jurisdiction” by the 
majority:

[t]he majority veers off course 
when it applies the broadest 
possible interpretation of that term, 
without giving due weight to the 
context in which it is used. i do not 
quarrel with the majority’s point 
that in cPLr 1601, the legislature 
did not expressly specify whether it 
was referring to personal or subject 
matter jurisdiction. However, 
i disagree with the conclusion 
that because the legislature did 
not so specify, it must have been 
referring to either personal or 
subject matter jurisdiction. the 
statute’s requirement that the 
plaintiff exercise due diligence to 
obtain jurisdiction over a tortfeasor 
cannot possibly refer to a court’s 
subject matter jurisdiction, where 
the plaintiff’s due diligence has no 
bearing because a plaintiff can do 
nothing to affect a court’s subject 
matter jurisdiction over the parties’ 

claims. instead, the phrase “due 
diligence” only makes sense in 
relation to personal jurisdiction, 
where a plaintiff may or may not 
exercise due diligence (citation 
omitted). Similarly, the phrase 
“over such person” makes sense 
when “jurisdiction” is read as 
“personal jurisdiction,” as the 
phrase is meaningless in the context 
of subject matter jurisdiction, which 
refers to the authority of a court 
to hear particular claims. Hence, 
the reference to jurisdiction in 
the statute logically refers only to 
personal jurisdiction.

Summing up the dissent’s analysis, 
Judge abdus-Salaam concluded:

[G]iven the purpose of cPLr 
1601, which is to limit the liability 
of “low-fault, ‘deep pocket’ 
defendants” (Rangolan at 46 [2001]), 
there is no reason why the State 
should be permitted to demonstrate 
the culpability of non-parties in the 
court of claims but defendants in 
Supreme court should not have the 
parallel right to demonstrate the 
State’s culpability. contrary to the 
majority’s conclusion, the language 
of the statute does not require 
this disparate treatment of state 
tortfeasors and private tortfeasors, 
but instead, calls for comparable 
treatment. the majority’s 
construction of the statute does not 
promote equity (citation omitted); it 
promotes inequity, by elevating the 
rights of plaintiffs in Supreme court 
over those of plaintiffs in the court 
of claims, and the rights of state 
tortfeasors in the court of claims 
over those of private tortfeasors in 
Supreme court.14

Conclusion
whether you agree with the reasoning 
of the majority or the dissent, post-
Artibee the mechanics of reconciling the 
results in parallel proceedings in the 
court of claims and Supreme court 
are clear.

in the court of claims action, 
apportionment against the absent 

Continued on PaGe 67



64  |  May 2017  |  NYSBA Journal

Dear Forum:
although the majority of my practice 
is in litigation, i recently represented 
a longtime client in negotiating the 
purchase of real property with a num-
ber of environmental regulatory issues. 
after entering into the contract, how-
ever, a dispute arose when a third party 
claimed it was entitled to purchase the 
property. they commenced an action 
claiming irregularities with the contract 
and closing and i appeared for my cli-
ent in the litigation. the plaintiff issued 
a subpoena to me regarding the trans-
action – demanding both documents 
and a deposition – and is moving to 
have me disqualified as counsel. i don’t 
think the plaintiff’s complaint has much 
merit and that the subpoena may be a 
litigation tactic to frustrate my client. 

Shortly after receiving the subpoena 
and motion to disqualify, i also received 
a request to submit to a voluntary inter-
view with an environmental agency 
investigating a claim alleged against 
my client with respect to the sale of 
the property. while the agency hasn’t 
served an administrative complaint 
against my client yet, based upon my 
knowledge of the transaction and prop-
erty, i think there is a strong possibility 
that an administrative complaint may 
be filed after their investigation is com-
plete. 

as an attorney in the litigation, can 
the other side subpoena me to testify 
about the transaction? isn’t my involve-
ment in the transaction protected by an 
attorney-client privilege? if the court 
requires me to respond to the subpoena 
and appear at the deposition, will i also 
have to be disqualified as counsel? if i 
am disqualified, may someone from my 
firm step in to continue representing 
my client in the litigation? this client is 
very comfortable with our firm and we 
are the only attorneys they have had for 
many years.

if i appear for the voluntary admin-
istrative interview, will that create a 
basis for the agency to later seek to have 
me disqualified if an administrative 
complaint is filed? 

Going forward, if i do transactional 
work in the future, are there any actions 

i should take to avoid disqualification 
motions and becoming a potential fact 
witness? 

Sincerely,
ina Jam

Dear Ina Jam:
the first issue you need to tackle is 
whether the documents and testimony 
at issue are protected by the attorney-
client privilege. in a recent decision, 
Vanderbilt Brookland LLC v. Vanderbilt 
Myrtle Inc., index No. 500522/14, (Sup. 
ct., kings co. Dec. 23, 2016) (knipel, J.), 
the court grappled with a similar situa-
tion. in Vanderbilt, an attorney, acting as 
a corporate representative of her client, 
negotiated and entered into a contract 
to purchase certain real property. Id. 
at 7. after entering into the contract, 
the buyer then assigned the contract 
to another party which attempted to 
purchase the property. Id. at 2–3. the 
plaintiff, a third-party beneficiary to 
the contract (which agreed to be bound 
by the original contract), then ques-
tioned the validity of the assignment 
and whether the assignee was a good 
faith purchaser. Id. at 5. the plaintiff 
subpoenaed the original buyer’s attor-
ney seeking documents regarding the 
communications between the attorney 
and the title company. Id. at 4. when the 
attorney did not respond to the subpoe-
na, plaintiff moved to compel discovery 
and disqualify counsel. Id. at 1–2.

the court ruled that the disclosure 
sought was not protected by the attor-
ney-client privilege because “[i]n order 
to make a valid claim of privilege, it 
must be shown that the information 
sought to be protected from disclo-
sure was a confidential communication 
made to the attorney for the purpose 
of obtaining legal advice or services.” 
Id. at 13, citing North State Autobahn v. 
Progressive Ins. Group, 84 a.D.3d 1329, 
924 N.Y.S.2d 295 (2d Dep’t 2011), quot-
ing Priest v. Hennessy, 51 N.Y.2d 62, 69, 
431 N.Y.S.2d 511 (1980). Further, docu-
ments that are not primarily of a legal 
character, and address non-legal con-
cerns, are not privileged. See Vanderbilt 
at 13, citing Bertalo’s Rest. v. Exch. Ins. 
Co., 240 a.D.2d 452, 454, 658 N.Y.S.2d 

656 (2d Dep’t 1997), appeal dismissed, 
91 N.Y.2d 848, 667 N.Y.S.2d 683 (1997). 
therefore, the court held that any of the 
attorney’s business transaction commu-
nications, conducted in her capacity as 
a corporate representative of her client, 
were not protected by the attorney-
client privilege. Id. at 14. in other words, 
plaintiff was entitled to disclosure of 
the buyer’s attorney’s communications 
with the title company and the seller.

the case teaches that when respond-
ing to a subpoena and deposition 
demand and determining whether the 
attorney-client privilege applies, you 
must first consider your role in the 
transaction. in other words, were you 
giving legal advice or were you simply 
acting as a negotiator on the client’s 
behalf? if you were giving legal advice 
to your client with respect to the regu-
latory issues implicated by the terms 
of the sale, you have a strong basis for 
asserting the attorney-client privilege 
as to those communications. on the 
other hand, if you were involved in the 
actual negotiations and closing of the 
purchase and sale with the seller, your 
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plaintiff has any basis for your disquali-
fication as counsel, turns on the applica-
tion of rule 3.7 of the New York rules 
of Professional conduct (rPc), also 
known as the advocate-witness rule:

(a) a lawyer shall not act as advo-
cate before a tribunal in a matter 
in which the lawyer is likely to be 
a witness on a significant issue of 
fact unless:

(1) the testimony relates sole-
ly to an uncontested issue;
(2) the testimony relates sole-
ly to the nature and value of 
legal services rendered in the 
matter;
(3) disqualification of the law-
yer would work substantial 
hardship on the client;
(4) the testimony will relate 
solely to a matter of formal-
ity, and there is no reason to 
believe that substantial evi-
dence will be offered in oppo-
sition to the testimony; or
(5) the testimony is autho-
rized by the tribunal.

(b) a lawyer may not act as advo-
cate before a tribunal in a matter if:

(1) another lawyer in the law-
yer’s firm is likely to be called 
as a witness on a significant 
issue other than on behalf of 
the client, and it is apparent 
that the testimony may be 
prejudicial to the client; or
(2) the lawyer is precluded 
from doing so by rule 1.7 or 
rule 1.9.

telling a litigant that he or she must 
change counsel is not a trivial mat-
ter. an attorney’s disqualification “rests 
within the sound discretion of the trial 
court.” Vanderbilt at 16, quoting Bajohr 
v. Berg, 143 a.D.3d 849, 39 N.Y.S.3d 
241 (2d Dep’t 2016). the right to select 
counsel is a valued right, which means 
that someone seeking disqualification 
must satisfy a heavy burden to demon-
strate that disqualification is warranted. 
See Vanderbilt at 16. the court in Vander-
bilt also noted that “[d]isqualification 
is required only where the testimony 
by the attorney is considered necessary 
and prejudicial to plaintiffs’ interests.” 
Id. at 17, quoting Ullman-Schneider v. 

Lacher & Lovell-Taylor PC, 110 a.D.3d 
469, 469–70, 973 N.Y.S.2d 57 (1st Dep’t 
2013). 

Professor roy Simon identifies three 
public policy purposes for the advo-
cate-witness rule:

1. avoid confusion on the part of the 
fact finder;

2. minimize prejudice to adversaries; 
and

3. avert conflicts between attorney 
and client.

roy Simon, Simon’s New York Rules 
of Professional Conduct Annotated, at 1207 
(2016 ed.). 

even before you consider opposing 
the disqualification motion, you should 
consider whether your testimony may 
be adverse to your client and therefore 
create a conflict of interest with your 
client. comment 6 to rPc 3.7 addresses 
this issue:

in determining whether it is per-
missible to act as advocate before 
a tribunal in which the lawyer will 
be a witness, the lawyer must also 
consider that the dual role may 
give rise to a conflict of interest 
that will require compliance with 
rule 1.7 or rule 1.9. . . . Determin-
ing whether such a conflict exists 
is primarily the responsibility of 
the lawyer involved. if there is a 
conflict of interest, the lawyer must 
secure the client’s informed con-
sent, confirmed in writing. in some 
cases, the lawyer will be precluded 
from seeking the client’s consent. 
rPc 3.7, comment 6. comment 4 

to rPc 3.7 also provides guidance in 
determining whether disqualification 
is necessary: 

whether the tribunal is likely to 
be misled or the opposing party is 
likely to suffer prejudice depends 
on the nature of the case, the impor-
tance and probably tenor of the 
lawyer’s testimony and the prob-
ability that the lawyer’s testimony 
will conflict with that of other wit-
nesses. even if there is risk of such 
prejudice, in determining whether 
the lawyer should be disqualified, 
due regard must be given to the 
effect of disqualification on the law-
yer’s client.

involvement on the business side of the 
transaction and communications with 
the seller would not be protected by the 
attorney-client privilege. 

if you disclosed your regulatory 
analysis with the seller or seller’s attor-
ney, those communications and the 
analysis are unlikely to be protected by 
the attorney client-privilege even if the 
buyer and seller were working together 
toward a common goal of complying 
with statutory regulations. the court 
of appeals in Ambac Assur. Corp. v. 
Countrywide Home Loans, Inc., 27 N.Y.3d 
616, 36 N.Y.S.3d 838 (2016), recently 
addressed this issue and limited the 
scope of the common-interest privi-
lege, an exception to the general rule 
that disclosure to a third party consti-
tutes a waiver of the attorney-client 
privilege, to situations where 1) the 
parties share a common interest, 2) the 
communications are made in further-
ance of the common interest and 3) the 
communications relate to a pending or 
reasonably anticipated litigation. Id. at 
620. accordingly, if your client and the 
seller were merely aware of regulatory 
issues that needed to be addressed as 
part of completing the transaction, but 
did not reasonably anticipate litigation 
concerning those issues, the common-
interest privilege is unlikely to apply 
to any of your communications with 
the seller or seller’s attorney and any 
disclosure of your analysis would likely 
constitute a waiver of the attorney work 
product and attorney-client privilege. 

From the details you have given, you 
do not appear to have a sufficient basis 
to rely solely on the attorney-client 
privilege to resist complying with the 
subpoena and deposition. Unless you 
are able to demonstrate that the docu-
ments and information sought in the 
subpoena are not material and neces-
sary to the action, as is required under 
cPLr 3101(a), or that the plaintiff’s 
claims should be dismissed in their 
entirety before completing discovery, 
you will need to respond to the sub-
poena and be deposed.

that gets us to the next question, 
should you be disqualified? whether 
you may continue to appear for your 
client before the court, and whether the 
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therefore, even if you are disqualified 
as counsel of record based on your 
anticipated testimony, you may con-
tinue to advise your client in prepar-
ing motions, conducting legal research, 
and trial preparation absent any con-
flict of interest. See id. at 1216–17; rPc 
3.7, comment 5.

there are times when another law-
yer from your firm would be per-
mitted to substitute as counsel in 
the litigation if you are disqualified. 
as noted in comment 5 to rPc 3.7,  
“[t]he tribunal is not likely to be misled 
when a lawyer acts as advocate before 
a tribunal in a matter in which another 
lawyer in the lawyer’s firm testifies as 
a witness.” rPc 3.7, comment 5. if, 
however, you have a conflict of inter-
est or you will be called as a witness 
on a significant issue for another party 
which can be prejudicial to your cli-
ent, then your firm may not be able to 
continue representing the client under 
rPc 3.7(b). in Murray v. Metro. Life 
Ins. Co., 583 F.3d 173 (2d cir. 2009), the 
Second circuit defined “prejudice” to 
mean testimony that is “sufficiently 
adverse to the factual assertions or 
account of events offered on behalf of 
the client, such that the bar or the cli-
ent might have an interest in the law-
yer’s independence in discrediting that 
testimony.” Id. at 178, quoting Lam-
born v. Dittmer, 873 F.2d 522, 531, (2d 
cir. 1989). as Professor Simon notes,  
“[w]hether particular testimony meets 
that standard will depend on all of 
the facts and circumstances.” Simon, 
Simon’s New York Rules of Professional 
Conduct Annotated, at 1220.

if you consider all of the facts and 
circumstances of your case, and deter-
mine that your firm will have a conflict 
of interest with your client, or that you 
will give testimony adverse to your cli-
ent when you are called as a witness by 
another party, another attorney from 
your firm will not be permitted to take 
over the representation. See rPc 3.7(b). 
if this is the case, you should promptly 
advise your client that her or she will 
need to obtain new counsel.

with respect to the voluntary envi-
ronmental agency interview, the New 
York State Bar association (NYSBa) 

committee on Professional ethics 
addressed a similar issue in NYSBa 
comm. on Prof’l ethics, op. 1045 
(2015). in that opinion, an in-house 
counsel was asked to submit to a vol-
untary interview by an administrative 
agency investigating a charge by a third 
party of wrongdoing by the client. the 
interview would address a meeting 
between the client and a third party in 
which the in-house counsel was pres-
ent and would not require the attorney 
to disclose confidential information. 
See NYSBa comm. on Prof’l ethics, 
op. 1045 (2015). the committee opined 
that although rPc 1.0(w) defines “tri-
bunal” to include an administrative 
agency acting in an adjudicative capac-
ity, rPc 3.7(a) was not yet implicated 
because the agency was only exercis-
ing its investigative function. See id. 
the committee further noted, however, 
that if the administrative agency did 
bring formal charges against the client, 
then the in-house counsel would need 
to consider whether he was likely to be 
a witness on a significant issue of fact 
under rPc 3.7 in determining whether 
he could advocate before the tribunal. 
See id.

as long as you are not divulging 
your client’s confidential information 
in the interview, as is prohibited under 
rPc 1.6, your participation in the vol-
untary administrative agency meeting 
is permissible without consideration of 
rPc 3.7. we do not believe that your 
participation in the interview would 
create any additional basis for your 
disqualification if an administrative 
complaint is ultimately filed. if you 
choose not to participate in the inter-
view, the agency could still call you as 
a witness which would still require the 
same rPc 3.7 analysis based on your 
expected testimony of the underlying 
facts. Under such circumstances, the 
scope of the agency’s questioning may 
be even broader due to its lack of infor-
mation from you and could possibly 
increase the likelihood of disqualifica-
tion under a rPc 3.7 analysis.

in summary, when performing 
transactional work for your clients, 
it can be difficult to anticipate which 
transactions will result in litigation. 

rPc 3.7, comment 4. in Vander-
bilt, the court disqualified the buyer’s 
attorney because she “participated in 
negotiating the subject transactions 
and is likely to be a witness with 
respect to significant factual issues in 
[the] litigation” that were “hotly con-
tested.” Vanderbilt at 17–18. 

You need to consider the position 
your adversary is taking in the litiga-
tion, whether there are contested factu-
al issues about which you have person-
al knowledge, and whether your tes-
timony would be adverse to your cli-
ent’s position. if your testimony would 
solely involve an uncontested factual 
issue that is consistent with your cli-
ent’s position, disqualification would 
not be necessary under rPc 3.7(a)(1). 
See In re Florio, 39 Misc. 3d 1225(a) (Sur. 
ct., Nassau co. 2013) (Mccarty iii, 
Surr.) (“an attorney should not be dis-
qualified where his testimony relates 
solely to an uncontested issue.”). if 
your testimony relates to a contested 
issue, however, a court may disqualify 
you unless one of the other exceptions 
found in rPc 3.7(2)–(5) are applicable. 

the fact that you may be disquali-
fied under 3.7(a), however, does not 
mean that you would be prevented 
from continuing to represent your cli-
ent outside the courtroom on the mat-
ter – a point that is often overlooked 
when one seeks the disqualification of 
another lawyer. Professor Simon notes: 

even where no exception [to the 
advocate-witness rule] applies, a 
lawyer may continue to work on 
the case in any capacity outside the 
courtroom. thus, even if rule 3.7(a) 
compels a lawyer to withdraw as 
counsel of record before a court or 
administrative agency, the lawyer 
may continue to advise the client’s 
own courtroom advocate – includ-
ing another lawyer in the disquali-
fied lawyer’s own firm – and may 
continue to counsel the client, 
to investigate the facts, research 
the law, to assist the advocate in 
preparing for trial, and otherwise 
work on the matter outside the 
courtroom. 
Simon, Simon’s New York Rules of 

Professional Conduct Annotated, at 1216. 
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if you sense a higher likelihood of 
litigation on the horizon, and that your 
skills as a litigator may be more ben-
eficial to your client down the road 
than your involvement in the transac-
tion, you may want to consider hav-
ing another attorney from your firm 
represent your client in the transaction. 
the more directly you are involved 
with the business side negotiations of 
the transaction, the more likely you 
will become a fact witness if litigation 
arises. Fortunately, the right to select 
your own counsel is highly valued and 
any restrictions by the court are care-
fully scrutinized. even if you are ulti-
mately disqualified because you are a 
likely witness in the dispute, as noted 
above, in many cases it does not mean 
that you are prohibited from advising 
your client and otherwise contributing 
in submissions to the court. You cannot 
simply appear.

Sincerely,
the Forum by
Vincent J. Syracuse, esq.
(syracuse@thsh.com) and
Maryann c. Stallone, esq.
(stallone@thsh.com) and
carl F. regelmann, esq.
(regelmann@thsh.com)
tannenbaum Helpern Syracuse & 

Hirschtritt LLP

QUESTION FOR THE NEXT 
ATTORNEY PROFESSIONALISM 
FORUM
i keep hearing stories of hackers break-
ing into the computer networks of law 
firms to steal confidential customer 
information. i am the managing part-
ner of a 50-attorney firm and i must say 
this is keeping me up at night. i would 
appreciate some guidance on what a 
law firm’s ethical obligations are with 
respect to guarding against the conse-
quences of a cyberattack. Do we have 
any obligations with respect to the vari-
ous vendors we hire?

Sincerely,
Sleepless in New York n

private defendant is permitted. 
However, the current practice of court 
of claims judges to take account of the 
reduction in Supreme court to account 
for the State’s negligence because “as 
a practical matter, court of claims 
judges are ‘attentive’ to the reduction 
of a plaintiff’s Supreme court verdict 
to account for the State’s supposed 
negligence and are less likely under 
those circumstances to accept the State’s 
argument that it is not liable at all,”15 
will be extinguished since there will no 
longer be apportionment against the 
State in the Supreme court actions.

in the Supreme court action, 
apportionment against the State 
is not permitted, and the private 
defendant will have to bring a claim 
for contribution against the State in the 
court of claims.16

we reconvene in June, so have a 
wonderful Memorial Day weekend 
and start to the summer. n

1. 2017 N.Y. Slip op. 01145 (Feb. 14, 2017).

2. Judge wilson took no part.

3. 2017 N.Y. Slip op. 01145 at *1.

4. cPLr 1601(1) was amended in 1996 to add 
the final sentence addressing apportionment 
in actions where a third-party action could not 
be commenced because of the Grave injury 
amendment to the workers’ compensation Law.

5. the other three sections are cPLr 1600 
“Definitions,” cPLr 1602 “application,” and 
cPLr 1603 “Burdens of Proof.”

burden of Proof

Continued from PaGe 63
6. cPLr 1601(2) provides: “Nothing in this 
section shall be construed to affect or impair any 
right of a tortfeasor under section 15-108 of the 
general obligations law.”

7. 96 N.Y.2d 42, 725 N.Y.S.2d 611 (2001).

8. the State concedes that any finding of 
culpability against it in Supreme court is not 
binding on the court of claims, but notes that, 
as a practical matter, court of claims judges 
are “attentive” to the reduction of a plaintiff’s 
Supreme court verdict to account for the State’s 
supposed negligence and are less likely under 
those circumstances to accept the State’s argument 
that it is not liable at all. 2017 N.Y. Slip op. 01145 
at n. 1.

9. 2017 N.Y. Slip op. 01145 at *3.

10. 41 N.Y.2d 71, 74, 390 N.Y.S.2d 875 (1976).

11. 2017 N.Y. Slip op. 01145 at *5–6.

12. Id.

13. the majority opinion noted it did not ignore 
the word “or:” “we do not ignore the meaning of 
the word “or” in the statute (citation omitted), but 
recognize that the disparate language in cPLr 
1601 regarding “action[s],” on the one hand, and 
“claim[s] against the state,” on the other, has 
disparate implications for private tortfeasors, as 
opposed to state tortfeasors.”

14. 2017 N.Y. Slip op. 01145 at *11.

15. Id.

16. See, e.g., Bay Ridge Air Rights, Inc. v. State, 
44 N.Y.2d 49, 404 N.Y.S.2d 73 (1978). Bay Ridge 
involved the date of accrual of a claim against the 
State for contribution. the case history is notable 
for the fact that the court of claims dismissed 
the claim as untimely, whereas, on appeal, the 
appellate Division modified the dismissal to be 
without prejudice since it concluded the action for 
contribution was premature. the court of appeals 
agreed that the action was premature because 
a claim for contribution accrued on the date 
payment is made.
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in recognition of this month’s theme 
of women in the Law, i want to take 
a brief moment to illustrate albany 

Law School’s dedication to providing 
equal opportunities in the pursuit of 
a legal education. the first woman 
to graduate from the law school was 
kate Stoneman in 1898. Not only was 
she the first woman to graduate from 
albany Law, but she was also the 
first woman to pass and be accepted 
to the bar, becoming New York’s first 
woman lawyer. while numbers did not 
soar after Ms. Stoneman’s graduation, 
female enrollment did increase over 
the years. today, the school’s current 
enrollment sits at an even 50/50 ratio. 
it is a privilege to attend a school that 
demonstrates a progressive attitude 
toward enabling equal opportunity, 
something that has long been denied 
to women of the law. cheers!

Moot Court
a requirement for my lawyering class 
was to volunteer for one of the multiple 
moot court events taking place at 
the law school. Had this not been a 
requirement, i do not think i would 
have made the effort to participate. the 
most stimulating aspect of moot court 
was the “hot bench.” the conduct 
of this bench was simultaneously 
terrifying and exhilarating. every 
sentence produced by the competitors 
was dissected, holding each person 
accountable for every word. it is hard 
to say who spent more time speaking 
during those long, yet brief 12 minutes. 
what a learning experience! while i 
was not envious of the participants 

bearing the continuous onslaught 
of questions by the judges, i quickly 
learned the importance of not only the 
ability to articulate an argument, but 
also the need, while being questioned 
about every point being made, to 
“keep calm and carry on.” it isn’t 
enough to have a battle plan. it is 
imperative to know every fact of the 
case through and through. think plan 
B and c is enough? Better learn your 

aBcs, because you never know what 
is going to be thrown at you during an 
oral argument.

in the same stroke as moot court, 
this month, the N.Y. court of appeals 
visited the law school, holding oral 
arguments for an entire afternoon. it 
was a real treat to witness one of the 
most prestigious courts in the United 
States in action. the day after the court 
visited, my lawyering class held a 
discussion about the events of the prior 
day, what students thought about the 
experience, etc. From that discussion, 
a very interesting point jumped out at 
me. During one of the oral arguments, 
one of the judges had asked the attorney 
speaking, roughly three quarters of the 
way through her argument, if she, 
“had anything more to say.” to this, 

the attorney sat down, concluding 
her argument. it seemed strange at 
the time, but when this was brought 
up in class our professor explained 
that this question from the judge, 
depending on how you interpreted it, 
was a signal that the judge had heard 
enough from the attorney. whether 
this was because she had made her 
point glaringly clear, or because the 
judge had come to a conclusion and 
needed no further persuasion, we have 
to wait and see. Given my nonexistent 
courtroom experience, i would never 
have thought that the question posed 
could have been a signal. i suppose 
there really are some things that a book 
just can’t teach you.

You will all be heartbroken to 
know, i am sure, that i will not being 
bumming by the beach this summer. 
i have been afforded two exceptional 
opportunities. the first is a brief 
clerkship with a Federal Magistrate 
in white Plains. i will spend roughly 
a month there before embarking on 
my next internship. on June 14, i will 
begin living in the city of Haifa, located 
in northern israel, until august. Here, 
i will be working with a law firm that, 
funny enough, keeps with the theme 
of this month’s issue, in that they 
work to assist women in Haifa with 
the various and many legal issues that 
come about. i cannot express enough 
how excited i am for both of these 
summer internships and look forward 
to a break, even though brief, from the 
grind my fellow students and i call law 
school.  n

BECoMING A LAWYER
BY LUKAS M. HOROWITz

lukas M. HOrOWitz, Albany Law School Class of 2019, graduated from Hobart William Smith in 
2014 with a B.A. in history and a minor in political science and Russian area studies. Following 
graduation, he worked for two years as a legal assistant at Gibson, McAskill & Crosby, LLP, in Buf-
falo, New York, and with the New York Academy of Trial Lawyers hosting CLE programs. Lukas can 
be reached at Lukas.horowitz@gmail.com.

“Hot Bench” and Quick wits

it is imperative 
to know every fact 
of the case through 

and through. 
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words would you assign to each part of 
your legal writing? if it isn’t fixed, do 
you know how much you may write? 
refer to previous, similar documents 
of similar nature to get an idea of how 
much you can write and what you must 
include, taking into account your docu-
ment’s goals and requirements. 

2.  Gathering Your Materials  
and Researching

once you’re clear on your document’s 
purpose, gather the materials you need 
to write. You’ll likely gather facts and 
do legal research.

Gathering Factual Information
Some types of legal writing require 
applying rules to fact, but not all do. if 
factual information is relevant to your 
document, gather information by inter-
viewing witnesses, conducting a sur-
vey, or relying on the facts in other 
documents. if you decide to interview, 
consider the questions and learn how to 
interview efficiently.15 if you plan to do 
a survey, you might need to design your 
survey questionnaires and know how to 
interpret and analyze the results. if you 
rely on factual information in other docu-
ments, verify facts from reliable sources. 

Deciding the Scope of Research
Before you start researching, consider 
where to find the information you’re 
looking for. Some sources you may 
want to look into are journals, books, 
treatises, and caselaw. Narrow the 
scope of cases and jurisdiction. 

the scope of your research can con-
stantly change depending on other 
cases, facts, or practical advice you find 
or are given. when you get deep into 
the research, you might find it neces-
sary to research other related topics or 
other factors that might affect your case. 

Taking Research Notes
You’ll eventually need to gather your 
research and write. taking notes while 
you’re researching will make every-
thing easier, faster, and more accurate. 
write down key points of a journal 
article you read, and make a reference 
note of the sources. You must cite your 
sources for their words and ideas.16 

taking notes will help you organize 
your research materials without going 
back to check your sources a second 
time. Doing so also avoids plagiarism.

3. Analyzing and Thinking
the process of legal writing involves 
analyzing and thinking about your sub-
ject. You might not have a conclusion 
ready before you write, but you can 
form your own opinion throughout the 
researching process. You might agree or 
disagree with the materials you read. 
You might or might not apply law to 
the facts of your case. either way, evalu-
ate critically the research you find, a 
difficult task with american law, in 
that primary and secondary authori-
ties are often contradictory, vague, and 
sometimes unknown. competent legal 
writing relies on proper training in legal 
research, the ability to identify govern-
ing law, one’s skill at arguing correct 
authority, and applying law to fact.17

You’ll know your research is done 
when your keep seeing the same author-
ities. But don’t wait to find and under-
stand every piece of research. the goal 
is to know everything when you’re done 
writing, not before you start writing. 

4. Organizing the Structure
Now that you understand your goal 
and have research materials on hand 
and your analysis in mind, brainstorm 
on how you’ll organize your writing. 
analyzing and writing require a good 
structure that logically connects the 
introduction to the legal argument and 
finally to the conclusion. 

the organization of your legal 
writing doesn’t necessarily mirror the 
process of your thinking while you’re 
doing your research. Your research pro-
cess could be disorganized, but when 
you approach the writing stage, pres-
ent your thoughts in an organized way 
to allow readers to follow you easily. 
appropriate organization makes your 
analysis more easily understandable to 
readers. it’ll lead your readers through 
the steps of your reasoning.18

Some kinds of legal writing — the dis-
cussion section of an objective memoran-
dum or the argument section of a brief, 
for instance — have particular struc-

and make their edits. Pick your writing 
battles with supervisors carefully: Fight 
over big things only, and have a good 
authority on your side to support your 
position.

writing to adversaries requires firm-
ness — and also civility and profession-
alism. the goal with adversaries is not 
to let your clients’ acrimony affect your 
relationship. thus, strive mightily, but 
afterward eat and drink as friends.12

Understanding Your Time  
Frame: When
time management is essential to good 
legal writing. You must deliver your 
product on time. For some court docu-
ments, time is of the essence. if you don’t 
file a document within the required time 
frame, you’ll jeopardize your client’s 
case and face malpractice. remember 
your deadline, and make a schedule 
that allows you to meet the deadline. 
assign reasonable time to each stage of 
your writing; allow more time for the 
complicated parts of the writing.

when you first get a writing assign-
ment, it might seem unwieldy and 
intimidating. the trick is to break down 
your writing into stages and do smaller 
tasks in each stage to make the process 
less overwhelming.13

allocate your time between research-
ing, composing, and editing. if you’re 
producing a first draft from scratch, 
devote no more than 30% of your time 
to researching and up to 40% to compos-
ing. Spend the remaining 30% editing.14

Understanding Format  
and Length: How 
Different forms of legal writing have 
different formatting requirements. if 
you’re working for a law firm, you may 
get a template you’re required to follow. 
otherwise, beware of boilerplate, espe-
cially one-size-fits-all boilerplate cre-
ated years ago. if you’re writing legal 
documents for a court, always check the 
court’s rules.

You must know the maximum word 
or page limit. is your maximum num-
ber of words or pages fixed or flex-
ible? if it’s fixed, roughly how many 

the leGal Writer

Continued from PaGe 80
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after brainstorming and taking research 
notes even before outlining. writing 
notes and adhering with anything 
down is the starting point of your first 
draft. the first draft is the least impor-
tant part of your writing.22 So just start 
writing, and don’t worry about what 
your first draft looks like. You’ll have 
lots of opportunities to improve it.

Start Writing Early
Start writing as early as you can.23 
But outlining beforehand is an essential 
step. the earlier you start writing, the 
less likely you’ll end up with a bad 
draft. if you start writing early, you’ll 
have enough time to revise. if you 
leave little time for revision, a docu-
ment that might have been rewritten 
into something wonderful will be sub-
par.24 it’s never good when your first 
draft becomes your final draft. 

2. Where to Write
we all have places where we prefer to 
write. Some prefer quiet places; others, 
some background noise. Some prefer 
writing in a library or office; others, 
writing at home. Pick a place where 
you won’t want to nap. oliver wendell 
Holmes and ernest Hemingway wrote 
standing up. they were uncomfortable, 
but they got to the point quickly and 
wrote to the bone. 

Legal writing isn’t easy. it requires 
concentration. know what distracts 
you, such as Facebook and twitter. if 
social media distracts you, turn off your 
smartphone, or leave it at home while 
you write elsewhere. 

3. What Part to Start Writing First
the thinking process isn’t necessar-
ily coordinated with the structural 
sequence of your writing. Some parts 
of your legal writing are more difficult 
than others. You don’t have to write the 
first draft from beginning to end. You 
may start with any part of the writing 
you feel ready to write. You may begin 
at the middle and write the rest later.25 
You might be able to complete the intro-
duction only after you’ve finished the 
rest of the writing. You might not be 
able to write a conclusion until you’ve 
finished your analysis.26 it’s not worth 

your time to write your introduction 
or conclusion at the beginning, when 
everything else is unclear and unsettled.

if you start writing from the part 
you’re most familiar with, you’ll 
enhance your confidence. For instance, 
if you know the facts of a case well, 
summarize the facts; if you’re familiar 
with the cases, start citing them. if 
you’re sure about the issues, just jot 
them down. write whatever is easy 
for you first, and continue to write 
those more complicated parts, which 
require more analysis and thinking. 
this approach will help you feel more 
confident to handle the more difficult 
parts of your document. 

4.  Research Again,  
Rethink, and Reorganize

Your research doesn’t end in the pre-
writing stage. You might need to 
research more while you write. You 
might discover that your argument is 
weak in some areas, that you’re missing 
something essential, or that you have 
new thoughts. 

the process of legal writing is also 
the process of thinking. and thinking 
is rarely straightforward. the more you 
write, the more you reconsider the issues 
involved in your writing. You’ll confirm 
or refute your notions when you orga-
nize your thoughts in writing. 

the original organization of your out-
line might not hold when you do further 
research and reconsider the issues. You 
may amend your structure as needed 
depending on your further research.

Furthermore, what’s clear to you 
might be ambiguous to a reader who 
doesn’t know how you think, how you 
arrived at what you wrote, and what 
you intend.27 

5. Overcoming Writer’s Block
at some point, you might feel that your 
mind is empty and that you can’t con-
tinue writing. You might be tired or 
bored, or have something more impor-
tant to do. especially when you focus 
on the details, you might lose track of 
your main points and find it hard to get 
back on track.28 writer’s block is normal: 
there’s no need to be afraid of that. Don’t 
expect perfection in your first drafts.29 

tures. the structures include devices like 
irac (issue, rule, application and con-
clusion) or crarc (conclusion, rule, 
analysis, rebuttal and refutation, and 
conclusion). if that’s the case, use a spe-
cial structure to organize your materials. 
Your structure depends on the purpose 
of your writing. if you want to persuade 
your readers, start with your strongest 
arguments supported by your strongest 
authorities. to inform others how you’ve 
concluded, start your analysis with a 
roadmap, or thesis — your conclusion. 
Starting with your conclusion gives your 
reader the essence of your argument in 
case your reader reads nothing else. it 
also gives context to enable your reader 
to understand you.

5. Outlining
an outline is an organized list of raw 
materials.19 Before you progress too far 
in your research, jot down notes for a 
rough outline and rearrange them into 
an effective sequence later.20

outlining is structuring your 
thoughts after thorough research and 
forming a logical construction about the 
entire project. at this stage, you don’t 
need to worry about brevity. the outline 
should contain everything pertinent. 
once the initial outline is complete, 
eliminate nonessential matters. Being 
selective with what you include ensures 
that your final draft is no longer than 
necessary.21 there are many outlining 
techniques. Pick one that works for you, 
and be flexible. But outline if you have 
a complicated and lengthy product. an 
outline will control your writing. You’ll 
know what to include and exclude, 
what to emphasize or deemphasize, 
and where things go. outlining is a time 
saver, not a time waster. 

II. Writing Stage
after you have an outline, fill in the 
details. and keep a legal-writing guide 
or two nearby so you can reference 
rules and tips as you write.

1. When to Start Writing
Just Start
No clear dividing line separates the 
pre-writing and writing stages. You 
might start writing down your ideas 
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that count. Don’t waste space on givens. 
avoid lengthy quotations. Don’t string 
cite. cite after you give your rules.

III.  Post-Writing Stage
Revising 
Some legal writing requires more revis-
ing than others. it depends on the com-
plexity of the document and your skill 
at writing. Don’t be in love with your 
writing. Let go of words, sentences, and 
citations that don’t help you. 

always read your writing with a 
critical eye. View your writing as whole; 
have a big picture in mind when you’re 
revising. Does your legal document fit 
into your purpose of writing? is it com-
plete or missing some essential points? 
Do you need more research to support 
your arguments? is your writing concise, 
or does it contain repetition? Does your 
writing clearly address your points, or 
is it ambiguous in that it confuses or 
misleads? if so, revise, and revise again. 

in addition, is the structure of your 
writing understandable from the read-
er’s perspective? Your readers are the 
only ones who count; you don’t count, 
and neither does your ego. is it too dif-
ficult for the reader to digest, or is it so 
simple that it will make them bored? is 
your writing structured in a way that is 
logically connected in a whole and easy 
for readers to follow? 

Many young lawyers struggle with 
grammar, organization and sequenc-
ing, road mapping, verbosity (excessive 
detail, redundancies, extra words, mul-
tisyllabic Sat words), analysis (includ-
ing use of authority, attention to facts, 
identification of counter-arguments, 
bold conclusions), and rhetorical issues 
(audience, purpose, and tone).33 tone is 
the attitude you express through writ-
ing.34 tone reflects the writer’s char-
acter and personality. writers create 
tone through their attention to detail 
and word choice.35 to write persua-
sively, understate. Never overstate or 
overpromise. Limit adverbs and adjec-
tives. Prefer verbs to nouns. eliminate 
false emphatics like exclamation points, 
bolded words, or quotation marks for 
emphasis or sarcasm. avoid the Jackie 
chiles intensifier syndrome: think “it’s 
outrageous, egregious, preposterous.” 

Put your strongest argument first. write 
formally, not colloquially.

when you want to be objective, make 
your tone neutral. Predict an outcome, 
but articulate the other side’s position. 
Don’t case dump.36 Find the rules from 
the cases and apply them to your facts. 
Don’t list all the rules you find; mention 
only rules central to your position. 

elegant variation, another bad prac-
tice, means using synonyms. Using the 
same word provides clarity, and repeti-
tion of words powers delivery. 

Use a defined term once you’ve 
defined it. For example, in a motion for 
summary judgment, if the moving party 
is defined as “the plaintiff,” all references 
in the document to the moving party 
should be to the plaintiff.37 another 
example is language of obligation, which 
is commonly found in contracts and leg-
islation. Drafting conventions designate 
“shall” for language of obligation and 
“may” for language of authorization. 
Use “shall” to set out an obligation. Use 
“may” to detail language of authoriza-
tion. and no metadiscourse, the run-
ning starts of writing. instead, forget the 
wind-up: Just deliver the punch.

Use the active voice when attribut-
ing action or obligation.38 in contracts 
and legislation, obligations should be 
expressed in the active voice and attrib-
uted to the obligated party. For example, 
“Purchaser shall pay Buyer the pur-
chase price” is clearer than “Buyer shall 
receive the purchase price.” action, too, 
should be stated in the active voice and 
attributed to the appropriate party. For 
example, “Sam shot John” is clearer 
than “John was shot.” 

avoid redundancy, which is boring 
and creates ambiguity.39

write affirmatively so that your writ-
ing is easy to understand. in particular, 
avoid double negatives, which confuse 
readers. For example, “Purchaser cannot 
opt not to purchase unless the following 
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You may want to do something unre-
lated to keep your mind off of writing 
temporarily, such as getting a coffee, tak-
ing a walk, or listening to music. Some 
distance from the topic may help you to 
gain perspective.30 

if a short break isn’t enough for you 
to overcome writer’s block, rest for a 
day or two — if you’re still ahead of 
your deadline. return to your writing 
when you feel fresh and comfortable. 
the point is, don’t panic. and don’t be 
afraid of creating some mental distrac-
tion for yourself. 

6. Writing Approaches
Young lawyers may have to prepare a 
memo for their supervisors or clients, 
draft a contract for clients, or write a 
persuasive brief for a judge. Different 
legal documents require different writ-
ing approaches.

to write a memo, you’re expected to 
write concisely, accurately, and in a way 
that’s easy to understand. You should 
write the memo so that it could be trans-
formed into a motion or a memorandum 
of law.31 if the underlying supporting 
documents signal a particular legal issue, 
identify it. in doing so, include relevant 
caselaw, but avoid unnecessary procedur-
al history or factual details about cases.

to write a contract on your client’s 
behalf, you don’t need to define each 
contractual term in accordance with 
Black’s Law Dictionary.32 the terms 
of the contract must be clear. when 
you write additional clauses, add to the 
definition section, where appropriate. 
Because additional clauses might be sub-
ject to further negotiations, your drafting 
should lean heavily toward your side, 
leaving room for both parties to agree. 

to write a persuasive brief for a judge, 
write so that the judge will want to rule 
for you and so that it’ll be easy for the 
judge to rule for you. Get to the point 
quickly. Show the court that it has the 
jurisdiction to hear your case. enunciate 
immediately the relief you seek. write 
in plain english. Use mostly simple, 
declarative sentences. Be accurate and 
precise. Follow the court’s rules; focus 
on the elements of your cause of action, 
defense, burden of proof, and standard 
of review. Limit your issues to the ones 

Use “shall” to set out  
an obligation. Use  

“may” to detail language  
of authorization.
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right, it won’t read right. amend it until 
it sounds right.48

in addition, get someone to proofread 
your work, someone who’ll edit it from 
a reader’s perspective. that’s the best 
perspective from which to edit. the main 
purpose of legal writing is to make your 
audience understand you and make a 
decision based on what you’re explain-
ing. Be nice to your editors. they care 
about your readers and aren’t hung up 
by your ego. Before you submit your 
work, take one last look for wording that 
doesn’t state clearly and unambiguously 
what you mean. You might have to wait 
at least a day after your second-to-last 
draft to do your final edits. 

Conclusion
Legal writing is a process that takes 
ages to master. New lawyers will be 
happy to learn that their writing will 
get better, faster, and easier the more 
they write. n
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events occur” is more difficult to parse 
than “Purchaser must purchase unless 
the following events occur.”40

it’s a misconception that a lengthy 
piece of legal writing is better than a 
short one. raising every argument you’ve 
dreamed up is a failed approach. Pick 
your best contentions. Unless you must 
preserve the record, forget the rest. Short-
en your writing by excising complicated 
words, long sentences, and legalese.41

Editing 
when you’re satisfied that you’ve done 
a good revising on your large-scale orga-
nization, edit on a micro scale. edit your 
sentences for clarity: “a clear sentence 
is no accident. Very few sentences come 
out right the first time, or the third.”42 a 
sentence is readable if a reader can under-
stand it on a single reading and needn’t 
reread it to figure out what the sentence 
means.43 

editing focuses on cleaning up spell-
ing, grammar, punctuation, word choice, 
quoting, and citing. editing is the last but 
a significant part in the writing process. 
editing isn’t simple; you might not be 
able to identify and fix all errors and man-
gled sentences in a single pass. You’re 
committed to editing until you’re happy 
with your work, or at least until you run 
out of time.44

Nowadays, people use Microsoft 
word or other word-processing pro-
grams to check their writing. Use, but 
don’t rely, on spell and grammar check-
ers. they don’t catch every mistake.45 Use 
a grammar checker program. try Flesch 
kincaid, which assesses by age and grade 
level how easy or difficult your writing 
is to read and suggests ways to make 
your writing simpler. then edit on a 
hard copy. Some mistakes are hard to see 
when you edit on your computer screen. 
when you read on paper, your eyes are 
sharper. readers often see problems on 
the printed page that are not apparent on 
a computer screen.46 

read your writing aloud. Good writ-
ing works for the ear; it’s not directed to 
the eye, like good formatting is. You’ll 
realize that some sentences don’t make 
sense or don’t fit properly into the con-
text. Bad phrasing often sounds terrible 
when you say it.47 if it doesn’t sound 
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David tobias
James Daniel tresmond
Nathan H. trunnell
crystal weichen tsai
taj emilio tucker
Lisa Velasquez
Mary alexandra Verdi
ronald Vinbaytel
erin Patricia walsh
Scott Michael webster
Paul andrew wentworth
Matthew James wilkins
travis carl wolf
charisma S. wright

tHird diStriCt

imran Moses Dar
Vincent Dicocco
Michael immanuel Fiske
carole ann kinnaw
Ziqi Liu
Michael John Lombardi
ellen Lloyd-reilley rackley
Jeremy eliezer Sanders
Jennifer Lynn weekley
Nathan albert writer

FOurtH diStriCt

katherine carpenter

 

FiFtH diStriCt

Justin thomas atkinson
Scott D. cerio
Jonathan Hyde Dillon
Derek L. Francisco
elizabeth a. Hunt
christopher Michael Jones
John Degan kinsella
colin P. Lynch
ashley catherine repp
Shane alan williams

SixtH diStriCt

elizabeth walker Brundige
Jake Henry Buckland
Nicole Lindsey Deanda
Joseph ilhan Hill
Shannon e. kane
alicia christine rohan
emmie rebecca Smith

SeventH diStriCt

ashilee kaye Dickinson
aaron thomas Frazier
James Michael kane
rachael N. Landauer
Patrick Leavy
kara r. Pederzolli
Natalie Bokman Seal
Brandi Leigh Sek
evan Vincent thompson

eiGHtH diStriCt

Samuel Moses Benatovich
christopher wayne Brothers
Daniel raymond coleman
andrea DiNatale
Jonathan ajibol emdin
Maria c. Lesinski
Meghan rae olsowski
charles Gene Pressley
kathleen elizabeth Puscheck
christopher John Sasiadek
James edward williams
Samantha Lynn Yager

nintH diStriCt

Julia Lauren arcese
Monica aurelien
Sarah Josephine cafran
Donato John callara
Margarite camaj
elizabeth a. cappillino
Benjamin Philip chananie
Paul cirner
Michael edward Dinet
Jane Dobson
ian McMillin eastwick
tara Peaches chidi enahoro
Marcus edward Gauthier
alec richard Gladd
ingrid Johanna Gomez
John Lawrence Habib
Janelle Johnson
robert Joseph kelley
Sarah katherine Lusk
Matthew e. Martinez
Natisha Georgia Matthews
Francis Patrick Michielli
aimee Marie Nienstadt
Victoria aine o’connor
amy o’Donohue
Zachary Daniel oliva
tyler Don Patterson
John-raphael Pichardo



NYSBA Journal  |  May 2017  |  75

Nicole kristen Pitt
Samantha Brooke Pyes
Patrica rau
kelsey rose rodriguez
Patricia rusch Bellucci
atif ibne Sabur
kyle allen Seiss
Melissa elise Shapiro
Hanna Hanit Shoshany
Matthew thomas Sledzinski
Dillon Stern
David whittaker Stever
James Patrick tobin
camille Latoya wynter
Shuang Yu

tentH diStriCt

allen abraham
Peter a. ackerman
Paul artemou
Brett Lynn Bakemeyer
eric robert Barnosky
thomas Barr
kathryn e. Barrett
christopher Michael Becker
alexandra Brancato
Benjamin israel Brash
chanel Briggins
Melissa ann Brown
Jamie corrine capodieci
David ralph contino
John ignatius coster
kathryn cronin
Sharon rose cryan
kristen curley
Justin Jacob Davis
kimberly Blake Delorenz
erin L. Donnelly
ryan Dougherty
James H. Dunne
Joshua David espinosa
evan Benjamin Feuerstein
Genette M. Gaffney
annette Gershovich
Sanam Ghandehari
kiranjot k. Gill
Shane P. Granberg
tivara Grant
Joshua Maxwell Greenberg
Jarrel Paul Guerrero
alexis a. Hall
Lisa angella Harvey
amanda Nicole Hegyes
Matthew c. Hettrich
Vanessa ann Hutton
Neville H. irani
Sean keith Jaime
Byung Joon kil
James kirby
Brian a. korngold
Sarah Michele kupferberg
Julian alexander Leiner
royce Liu
Deborah Lolai
J. robert Londin
John Michael Maggio
Nicholas Sherard Maharajh
Bilal Malik
aaron Brandon Marks
Mark D. Mermel
amanda Miller
thomas M. Morelli
imaan Moughal
cody t. Nastasia

Stephanie Josephine 
ognibene
rupali Paranandi
tania Parker
ian-paul apostole Poulos
Jon Loukis raimondo
Lauren Dunham reilly
Jonathan Daniel riddix
Justin Stanley Samson
Nicholas L. Santoro
Daniel Yehuda Sasson
trevor Justin Satnick
Michael anthony Schillinger
Matthew corey Schwartz
Shudan Shen
andrew Noor Shindi
william t. Sinchuk
Patrick Henry thompson
Viktoriya Ukhova
Brianna walsh
Jonathan Levi weg
karolina M. wiaderna
alexander wong
thomas Yen Yee

eLeventH diStriCt

Mavis aghogho abada
Sara abiboutros
Jacqueline a. ahearn
Yasin Bilgehan akalan
roshell Hadass amezcua
rita carmen astoor
Noah Max Becker
anthony Michael Beneduce
Shirley Bi
Michael Block
wenhui cai
Brian anthony campbell
Devon riley christian
Lisa Marie collins
ozden Deniz innes
eli Dollman
Julianne Lee Duran
antwaun Gavins
Bracha Gefen
Hinako Gojima
amanda Beth Grannis
ruisi Guo
kelvin B. Henry
Frankie anne Herrmann
krystina Lisa Ho
David Sunny Hong
Yee tak Hong
Peiqi Huang
Brendan kellogg inman
Derek andrew Jackson
Nicholas Damien Jackson
eleazar Jacobs
evan Frederic Jaffe
Majk kamami
So Yung kang
rafeena khairullah
christina Yoonmi kim
Jenny Hyo-jung kim
ki Hoon kim
Soo Jin kim
Jordan alexandra klas
Utku Victor kurtmer
clara Lam
Nicole Mary Lieberman
Zixuan Liu
Steven Michael Locascio
chrystina Suzanne Lopera
krishna Madisetti

christopher chidozie 
Maduforo
rahim Manji
Jackelyn Maegan Mariano
Josephine M. Marino
Vincent John Mazzurco
christopher Miskolczi
alexandra Nicole Mogul
rachel anne Morgenstern
kerry ann Murphy
Siddharth Prakash Nadkarni
andrew Gregory este Neal
Ginny Nunez
kerri ann o’connor
Joshua James ott
Jacob Lap chi Pang
Logan Stanley Payne
thomas J. Power
christopher Prisco
eric Shapiro renfroe
Jennifer Lee repollet
elizabeth H. robins
avery ryou
Joel David Salomon
chloe Johnson Serinsky
craig Joseph Small
katerina evangelia 
Souliopoulos
Daniel Jay Stemp
charles Yechiel Stern
Jan Mahmood tamoor
ana Lucia Urizar
chase Milton Victorson
austin owen wilkins
Jessica Marie wilkins
angela wu
Ho-sang Nelson Yeung
Yini Zhang
elisa Zheng
Yuqi Zhu

tWeLFtH diStriCt

rochelle ann catuira
Margot ruth Finkel
adam Benjamin Hanau
Gonzalo Landaverde
Hector Lopez Ballesteros
emeka Nkire
Jasmin adrianne Nunez
Judah Lawrence rosenblatt
adedoyin Sandra Samuel
Davis Miller woodruff
tHirteentH diStriCt

Dana Marie Bono
Lauren rose casparie
Zu wei cheuk
Joseph t. Guardino
Joseph Marciano
alexander Misch
Michael a. Mulia
katheleen anne Sullivan
Peter Blanchfield weinmann

Out-OF-State

arwa adam abdelmoula
Nicholas James agate
Salome Mira Maica agid
Jesse Gardner ainlay
Hashim Makki al-hilli
khalid a. alarfaj
Priya katherine amar
Yutian an
Justin ashley anderson
Mark Patrick angland

Diego octavio anguizola 
typaldos
carlos ara triadu
emmanuel Hiram arnaud
Josephine M. Bahn
Gezim Bajrami
Yohan John Balan
Michael James Barfield
Leslie anne Barham
charles John Barreras
katherine Susan Barrett wiik
robert Gerard Bee
Dana N. Berber
Steven Michael Berezney
avrahm Joel Berkowitz
Hal alan Berman
Blake timothy Bilstad
olga Birg
ron Joseph Bitman
Jonathan Gregory Blevins
thomas Henry Blomstrom
karine Bogoraz
Leo andrew Bohanski
chad Guevara Boonswang
christopher David Bourne
ekaterina Boyko
Liliya Yankova Bozhanova
trevor Loomis Bradley
elizabeth anne Bramon
Maritza Dominguez Braswell
kelly Lee Bray
Mathis Pierre Bredimus
Joshua Lutz Brekenfeld
whitney H. Bren
kelley Marie Brogan
Gerald charles Brounstein
Daquan edward Brown
Steven raymond Brown
Helen-kaye cecelio Burke
kaitlyn elizabeth Burke
Matthew James Burne
corinne Dowling Burzichelli
Diego Jose Bustillos
Michael ewen Byrd
alexander Gabriel 
cabeceiras
erin elizabeth cady
Zhu cai
carolina elizabeth canida
amanda Bess carlin
wayne rudolph carrabus
connie kay chan
Sungwon chang
Guan-wei chao
Xiaoxia chen
Zhe chen
richard alan chesley
Sandeep S. chhabra
Hung-yu chi
Jeonghyuk choi
Jane Yumi chong
Melanie Demarco cleckner
Diana elaine coleman
Michael Francis collins
Bianca amoy connell-Flint
Marcus corey connelly
Joann Marie corsetto
alfred ronald corsi
Mattia Simone cortesi
Sharon ann cox
Vanessa isidoro craveiro
Hong cui
David Glanzer curtis

Pallavi Damor
Jenna r. Dana
Brian Stephen Davis
Melinda ann Davis
clifford Delroy Dawkins
Yasmin De Magalhaes Pinto 
almeida
Michael Joseph Dejianne
arjola Delli
Jemel amin Derbali
kristina Marie Dibenedetto
David clinton Didonna
Bobbi Nichole Dillon
eric Doriano Dobric
Shannon Noelle Doherty
abigail Jean Dolan
wanrong Dong
Nuala ellen Droney
Philippine camille Laure 
Dumoulin
thomas anthony Durkin
thadeous tedla edwards
Gulsun erkovan
ariel David evans
rawan ezzo
Valerie anne Fabbro
Matthew Gray Feher
Qianqian Feng
Michael Fernandes
Mariel Susana Fernandez
Hailey kathleen Flynn
James Patrick Flynn
christopher Brett Fontenelli
John robert Matthew Fowler
Jacob Joseph Franchino
Lawrence Morgan Frisoli
Makiko Fukumura
william Francis Fuller
Goya Furukawa
ryan thomas Gander
Marc Joseph Gansah
Benjamin a. Gerson
christopher courtland 
Gilbert
ellen Mae Gilley
aaron Graff Gingrande
Michele Guido Gioia
Harold winfield Glascock
Brian christopher Glicos
Janet Glore
Samantha Danielle Glover
Harold Godsoe
Jason Scott Goldberg
Jenna anne Goldberg
Jason Goldstein
elsie Gonzalez
Duncan otis Gorst
Zachary J. Gotlib
David Heron Greenwald
Jeffrey Lewis Greyber
Michelle claire Grise
Jacob Frederick Grubman
Zhouzhou Guo
andre a. Gurayah
Zachary Halper
Junko Hamasaki
weiye Han
ryan Matthew Harper
Brighton Nicole Haslett
emily rebecca Hellman
ryan Barton Henderson
Mary Herlihy
Froylan Hernandez-ruiz
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Johan Benedict Lieven Henr 
Heymans
tyler wellington Hill
Gabrielle Golda Hirz
oanh Le Hoang
Steven thompson Holm
conal Honan
Beom Hong
Heather rose Horan
Mary churan Huang
Philip Yuan-kai ing
arvind iyengar
David kent Jacobs
Vikram Jagadish
Deepti Jain
Jocelyn Grace Jezierny
Paul william Jezierny
Lu Jin
Young Hei Jo
John allen Jordak
Herve Hadi kaddoura
Laura Marie kalesnik
Julianne elizabeth kallas
antonios kalogerakos
anshul kalra
caleb Michael karpay
kazato kawanishi
Meghan elizabeth kearns
Hunter Scott keil
Justin edward kerner
kavon Michael khani
Neli kharbedia
Brielle kilmartin
Diane Goeun kim
Jane kim
Nam Sung kim
Sang Yeob kim
trevor ian kiviat
richard Matthew knoth
Jun kochi
Debra Susan kornbluh
alexandra antoinette 
kozyra
rachael Bari Levi krane
Joseph N. kravec
Samantha Simon kubek
antti Juhani kuha
Nathanael Felix kurcab
anthony tze cheung Lam
Jacopo andrea Lambri
antonia edith Marie Latsch
christopher Bradley Lau
David anthony Lau
Megan Marjorie Leach
Marion Lecornu Monnot
alice christina Lee

Giancarlo chen Francesco 
Lee
Lisa t. Lee
So Young Lee
Megan Jennifer Lem
Peter Lembesis
Michael Zachary Lembo
odile Marie Leonard
Jessica alexandra Levin
Shuqing Li
richard Li-jei Lin
Jonathan charles Little
Sergey Joseph Litvak
Mengying Liu
Xing Liu
Xingshuo Liu
Yankun Liu
Yao Liu
ka Hei Lo
Daniel Nicholas Loftus
katja Loncaric
Maria Laura Lopez Martinez
Piel angelie Lora
Yang Luan
alexandra Frances Lyn
Hannah Lynch
reagan taylor Lynch
Mary Ma
tianyu Ma
Yue Ma
Satoshi Mabuchi
Pablo omar Madriz
Mariana Magalhaes chapei
Mansha Malhotra
Vibhooti Malhotra
robert James Maloney 
Derham
aron Grant Mandel
Petra anastasia Mangini
Mushegh Manukyan
David Joseph Marella
kevin H. Marino
courtney Jean Marshall
rodolfo Martinez
camille Martini
tetsuo Marutani
Gai Matsushita
Daniel albert Mccarthy
kieran John Mccarthy
Sorcha emer Mccauley
celeste Nakia Mccaw
Michael compton McGregor
James Francis Mckiernan
Melanie F. Meade-romans
Jeffrey L. Ment
Matthew Francis Meyers

Jason a. Mierzwa
andre Manuel Miguel
George Nadar Mikhail
charlene trilby Millar
Davis errol Mills
rodolfo Guillermo Miranda
Vladislav Miroshnichenko
katelin ann Morales
alexandra Morgan
Linda k. Morgan
Lucas william Morgan
eileen Louise Morrison
amanda Jean Morrissey
Joseph David Mourad
rudo Flora Mugwagwa
kathe Flinker Mullally
aissata N’diaye
John F. Naizby
kenji Nakajima
James Patrick Gardiner Neill
andreas walter Neumann
Dana John Nevins
Yuen chun kitty Ng
elaine Nguyen
Shifeng Ni
allison Louise o’Brien
thomas Henry` o’Donnell
Dorielle edowaye obanor
Hanae ogino
Nicholas e. oh
Jennifer rithamoni om
Giz orkun
Daniel eisenmann ostrach
tiffany Nicole ould
Stefany ovalles
Yukako ozawa
adrian Mark Pandev
Lauren H. Papaleo
Danielle Starling Pardue
Yoonhee Gloria Park
Priya r. Patel
Jiayin Peng
Xiaoshuang Peng
Yun-ting Peng
Bradley Michael Peri
Nicholas robert Peterson
Stephen Francis Petkis
alexandra Lynn Peveler
Michael Gary Platner
ryan Michael Podstupka
Veronika Polakova
anthony J. Pollinzi
Brennan a. Posner
anne Vasiliki Poulos
Nathalie Nicole Prescott
wassamon Puthipad

Max i. raskin
carl Louis rizzi
kristin kay robbins
estefani rodriguez
Sylvia romy
Michael thomas roosa
ashley Michelle rose
edward andrew rose
Stephen Louis rossetti
william David roth
Jordan roy
Dylan ruga
Jade elisabeth Marine 
ruscev
Marisa a. russo
kanako Sagawa
eisuke Saito
Samuel Salvatico Saltman
erik evelio Sardina
Brendan Scott Saslow
timothy robert Scannell
Jeremy Daniel Schara
Max Louis Schatzow
agnese Schinelli
Steven John Schnelle
Jenepher anne Schulte
Valerio Scollo
Mark Stanley Scott
Michael Paul Sevarino
Julia rose Sferlazzo
abdullah Shamsi
Jessica Martins Shannon
Huijie Shao
Puneet Sharma
thomas robert Shaw
elizabeth anne Sheeleigh
Yijie Shen
Siavash Shiva
Michael alan Siddons
Bjorn ingmar Sijtsma
Brandon Jesse Smith
kimberly t. Smith
Molly katelyn Smith
Frances annika Smithson
andrew Michael Stobo 
Sniderman
Leslie i. Snyder
ronald william Solares
Gaston Soler
ibrahim Soumrany
amy elizabeth Streitwieser
Ying-fang Su
kathleen elizabeth 
Suellentrop
Naota Suzuki
alicia tambe

adrian ter Sian tan
Marcia Stephanie tanudjaja
Haoting tao
thomas Somare tarnow
christina Marie teoli
antoni terra ibanez
Joshua Michael thaller
Mark william thompson
David L. thurston
Sebastian Manuel torres 
rodriguez
James Joseph torres
allen Yueh-wen tsai
tsz kwan Bonnie tse
Payoshni Vakil
Brecht robert olga Valcke
Joseph edward Vaughan
Javier agustin Vijil
Joy Marie Virga
Leandro Vivarelli Molina
tetsuro wakayama
Nicolette Danielle waldman
alexander Michael walsh
chumei wang
Masjo Hamilton ward
elliot Jarrod watts
alec anthony webley
Don Nilanga Sujeewa 
weragala
casey Leigh wertheim
Simone Samantha whyte
Victoria Frances wiener
cymetra Monique williams
kristin Leigh williams
andrew Michael willinger
Malorie reine winne Diaz
Brittni ann wipper
robert John wisse
richard Jung Yeun won
weijing wu
Daxiao Xu
Jiabao Xu
Meng Xu
Ming Xu
amy catherine Zajac
Miguel a. Zaldivar
aron Lucas Zavaro
adriana Y. Zhan
keke Zhang
Xiangyu Zhang
Yingjie Zhao
Mengyuan Zhou
Ying Zhou
Dani Zylberberg

From the NYSBA Book Store
Learn from experienced practitioners the 
many aspects of the trial of a medical 
malpractice case. Enhance and perfect 
your trial practice skills through effective 
deposition, cross-examination and sum-
mation techniques.

PRoDuCT INFo AND PRICES
2017 / 784 pp., hardbound  
PN: 41302

NYSBA Members $110
Non-members $140

EDIToR-IN-CHIEF
Robert Devine, Esq. 
Bartlett, McDonough & Morahan, LLP,  
Mineola, NY

Get the Information Edge 
1.800.582.2452    www.nysba.org/pubs
Mention Code: PuB8599

Free shipping and handling within the continental u.S. 
The cost for shipping and handling outside the conti-
nental u.S. will be added to your order. Prices do not 
include applicable sales tax. 
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VISITING PROFESSORSHIPS
Pro bono, short-term teaching assign-
ments at law schools in eastern 
europe and the former Soviet Union.
www.seniorlawyers.net
center for international Legal Studies
Salzburg, austria
US tel 1 970 4601232
US Fax 1 509 3560077
email office@cils.org

CLASSIFIED NoTICES

IndEx To 
AdvErTIsErs

affiniLaw/LawPay cover 2

arthur B. Levine 47
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HeirSearch.com 77
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LeaP cover 4

NaM 13

USi 4

Legal Research 77

TO ADVERTISE WITH NYSBA, CONTACT:
New York State Bar association
attn: advertising 
one elk Street, albany, NY 12207
PH: 518-487-5687
Secure Fax: 518-463-5993
web: www.nysba.org/advertising
email: advertising@nysba.org

NONMEMBERS:
$200 for 50 words or less;
plus $1 for each additional word. 
Boxholder No. assigned—
$75 per insertion.

MEMBERS:
$150 for 50 words and $1 for  
each additional word. 
Payment must accompany  
insertion orders.

Legal Research &
Writing Services
In the practice of law, there are slow

times, and there are times when
you are overwhelmed.

In the latter situation, we can help.

We are a NYC-based company whose
attorney-researchers can do the research

while you go about the practice of lawhile you go about the practice of law.

Affordable, fast service.

Research & Writing for the Law Profession rSearch.comHe  
A  d i v i s i o n  o f  I n t e r n a t i o n a l  G e n e a l o g i c a l  S e a r c h  I n c .

Reasonable Non-Percentage 
Based Fees

Authorized Search Services

97% Success Rate Since 1967

Documented Court Ready 
Reports

Worldwide 
Service

Call Us
(800) 663-2255

We Find Missing Heirs 
A Better Way®

LEGAL OFFICE SPACE – 
LAwSuITES
305 Broadway (all courts)
26 Broadway  (Bankruptcy courts)
Perfect for Lawyers : 
Plug and work; office solutions for 
every budget; micro offices from 
$850; larger offices from $1,300; 
workstations from $450; Virtual pack-
ages from $125; Mail Plans from 
$50; Meeting Space; war rooms; 
Deposition rooms; 212 numbers; call 
answering. admin Support. Brokers 
protected.
www.lawsuites.net – 212.822.1475 – 
info@lawsuites.net
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In Memoriam
Sheila abdus-Salaam

Albany, NY
allan  altman

Boynton Beach, FL
catherine B. 
andreycak

Mount Kisco, NY
Sidney w. azriliant

New York, NY
Matthew David 

Blumberg
Milford, PA

Steven L. cantor
Miami, FL

william J. conboy
Albany, NY

Diane M. einhorn
Harrison, NY

John t. Garry ii
Albany, NY

David M. Goldberg
Amenia, NY

Lawrence N. Gray
Katy, TX

edward S. Green
Syracuse, NY

John J. Hogan
New York, NY

Mark D. kentos
Asbury Park, NJ

Michael a. Lacher
New York, NY

angus  Macbeth
Washington, DC

robert L. Maider
Gloversville, NY

richard S. Missan
New York, NY

Mark D. o’connor
Albany, NY

Dennis George 
o’Hara

Fayetteville, NY
anthony J. occhipinti

Pomona, NY
Yuji  onuki

Tokyo, JAPAN

Steven Schiff
Harrison, NY

Lewis G. Schwartz
Stamford, CT

David r. Selznick
Armonk, NY

carol L. Van Scoyoc
White Plains, NY
robert a. wilkie
Hempstead, NY

George e. Zeitlin
New York, NY

http://www.seniorlawyers.net
mailto:office@cils.org
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THE NEW YoRK  
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John H. Gross, President 

Hauppauge
Lesley rosenthal, Vice President 

New York
Lucia B. whisenand, Secretary 

Syracuse
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DIRECTORS
James r. Barnes, Albany

earamichia Brown, New York
Honorable cheryl e. chambers, New York

ilene S. cooper, Uniondale
Hermes Fernandez, Albany

Marion Hancock Fish, Syracuse
Sheila a. Gaddis, Rochester
Michael e. Getnick, Utica

Stephen D. Hoffman, New York
John r. Horan, New York

Susan B. Lindenauer, New York
roger Juan Maldonado, New York
edwina Frances Martin, New York

Joseph V. Mccarthy, Buffalo
elizabeth J. McDonald, Pittsford

Martin Minkowitz, New York
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emily F. Franchina, Garden City 
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pwood@nysba.org
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Joan Fucillo, Senior Messaging &  

Communications Specialist 
jfucillo@nysba.org
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Sally Bratten, CLE Program Attorney 
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thomas richards, CLE Program Attorney 
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the writing Process for New 
Lawyers: Getting it written  
and right

THE LEGAL WRITER
BY GERALD LEBOVITS

Continued on PaGe 69

you’ll need to decide whether to write a 
motion to dismiss or a motion for sum-
mary judgment. the legal action will 
determine what and how you’ll write. 

Understanding Your Audience: Who
Before writing, you’ll need to know who 
your readers are.10 if your readers — 
your audience — don’t understand what 
you’re trying to convey, then your docu-
ment is ineffective. while brainstorming, 
keep your audience in mind. Your audi-
ence can be a judge, a client, a supervi-
sor, or an adversary. if you’re writing a 
brief to a court, you might lose your case 
if the judge doesn’t understand your 
argument. Judges are busy and skeptical 
creatures; keep your points concise, and 
prove your case: don’t be conclusory. 

if you’re writing to your client, 
explain legal concepts in a way a non-
lawyer will comprehend. avoid using 
legal terms your client won’t under-
stand, including certiorari, dictum, stare 
decisis, or res ipsa loquitur.11 if you must 
use them, explain them to your client. 

if you’re writing to your supervisors, 
appreciate not only that they’re busy, but 
also that their definition of a “draft” will 
be different from yours. when they say, 
“Just give me a draft,” they mean “Give 
me a perfect, final product tomorrow.” 

Understanding the Purpose of  
Your Writing: Why
writing before identifying your pur-
pose is like plotting a road trip with-
out knowing where you want to end 
up.5 Good writers identify and articulate 
their purpose — what they want to 
achieve — before planning to write.6 
Legal documents serve different pur-
poses: to inform, elicit information, per-
suade, memorialize, record, or describe.7 

Determine before writing whether you 
want your document to introduce your 
reader to the subject or to supplement 
your reader’s knowledge.8

Understanding the Nature of  
Your Writing: What 
the purpose of your writing determines 
your format, content, style, tone, struc-
ture, and word choice. Before writing, 
ask yourself several preliminary ques-
tions. are you writing a legal document 
to create a contract or will, to analyze 
and predict objectively the strength of 
your client’s position (memorandum), 
to persuade (litigation document to a 
court), or to educate and advocate a posi-
tion (academic papers)?9

Some legal writing is made up of 
assignments from your supervisor. Your 
supervisor will tell you what you’re 
writing about, although often too briefly. 
if you aren’t clear about the nature of 
your task, get clarification without mak-
ing a nuisance of yourself. 

Sometimes you’ll need to decide 
for yourself the nature of your writ-
ing assignment. Doing so in our client-
centered legal system requires discus-
sion with your clients and a thorough 
understanding of what they want you 
to achieve. in litigation, for example, 

the legal-writing process is how 
we write, from receiving an 
assignment through submitting 

the final product. Good legal writing 
helps lawyers enhance their credibility 
with judges, lawyers, and clients; pre-
vent malpractice and grievances; and 
win cases.1 a good writing process 
— thinking at its hardest — enables 
lawyers, notably new lawyers, to cap-
ture ideas, write efficiently, and over-
come difficulties. it’s done through 
the “Madman, architect, carpenter, 
Judge” method, in which your mad-
man generates ideas, your architect 
builds the outline, your carpenter fills 
in the details, and your judge edits 
your writing.2 

this method articulates the three 
stages of legal writing: (1) the pre-writ-
ing stage — when the assignment is 
organized, researched, and analyzed; (2) 
the writing stage — in which research, 
analysis, and ideas are assembled into a 
written product; and (3) the post-writing 
stage — the stage at which the assign-
ment is revised, edited, and assembled 
in final form.3 

a good writing process leads to good 
legal writing, the toughest and most 
important legal art to master, especially 
for the new lawyer.

I. Pre-Writing Stage
1. Understanding Your Goal 
if you’re unclear about what you’re 
writing, you’ll research irrelevant top-
ics and draft something your audience 
neither wants nor needs. Legal writing 
requires solving, diagnosing, defin-
ing, informing, and exploring issues.4 
Understanding what you want is criti-
cal. 

writing before  
identifying your  

purpose is like plotting 
a road trip without 
knowing where you 

want to end up.
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