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court Funding:  
a Statewide Perspective

as attorneys, we know first 
hand the many negative 
consequences that can result 

from reductions in court funding. in 
fact, we also know that a fundamental 
prerequisite of access to justice is a 
judiciary with adequate funding. in 
keeping with this year’s theme of 
“Justice for all,” the State Bar has 
taken up a new initiative to examine 
this critical issue from a statewide 
perspective. we hope to learn more 
about how different communities are 
affected by funding cuts, find creative 
strategies to mitigate the impact of 
inadequate court funding, and apply 
this knowledge as we coordinate our 
efforts and advocate for reform. 

the delays caused by reductions in 
court funding can have a devastating 
impact on the parties involved 
in criminal and civil litigation. For 
example, inherently difficult family 
court cases can become even more 
agonizing as they are drawn out 
over time; small businesses suffer 
because their resources are tied up 
in unresolved disputes; and some 
criminal defendants are incarcerated 
for inappropriate periods of time as 
they await disposition of their cases. 

Moreover, the savings supposedly 
gained by cutting court funding 
may be overstated in light of the 
resulting losses often suffered by local 

economies. when judicial employees 
are laid off, their lost wages can 
have an exponential effect in the 
community, leading to decreased tax 
revenue. Delays in litigation can result 
in lost business opportunities. and 
protracted foreclosure proceedings can 
lead to extended residential vacancies, 
neglect, and reductions in property 
values. indeed, experts have suggested 
that the “savings” supposedly realized 
by court cutbacks are significantly 
outpaced by the indirect losses they 
cause.

the american Bar association 
recently adopted a resolution intro-
duced by its task Force on Preserva-
tion of the Justice System, which urged 
local, state, and federal policy-makers 
to develop sustainable strategies for 
adequately funding our justice system. 
the resolution also called upon state 
and local bar associations to document 
and publicize the consequences of cut-
backs in court funding. the task Force 
also issued a report describing some of 
the negative effects that reductions in 
court funding have had on communi-
ties nationwide. Strained judicial bud-
gets lead to layoffs and hiring freezes, 
and inadequate staffing interferes with 
the proper administration of justice. 
the same economic crisis that has led 
to cuts in funding for courts also has 
led to cuts in funding for civil legal 

services, at the same time that the cri-
sis has created a heightened need for 
those services. this places a great deal 
of pressure on already overburdened 
court systems, with consequences that 
affect criminal defendants, civil liti-
gants, local economies, and the general 
public. 

the State Bar has heeded the aBa’s 
call to investigate and discuss this 
important issue. we have asked each 
of our Judicial District Vice Presidents 
to gather information about the effects 
of court funding cuts by reaching 
out to their local bar associations, 
administrative judges and practitioners. 
we aim to identify the types of matters 
that have been most seriously affected 
by cutbacks, to address unmet needs 
in various regions, and to highlight 
creative solutions that have helped 
to mitigate the negative effects of 
inadequate funding. our sections and 
committees have pitched in to help 
as well, providing additional insight 
on how the court funding problems 
affect substantive practice in different 
fields. we will assemble all of this 
information into a report that will 
describe the impact of court funding 
cuts upon litigants, jurors, judges, 

PRESiDENT’S MESSAGE
ViNCENT E. DoYLE iii

Vincent E. Doyle III can be reached 
at vdoyle@nysba.org.
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of the Justice System member elaine 
Jones, budget expert and former 
Secretary to the New York State 
Senate Finance committee abraham 
Lackman, and economist roy 
weinstein. american Bar association 
President william t. robinson iii will 
deliver introductory remarks. i hope 
that many of you will join us later 
this month for what promises to be an 
engaging and informative event. n

representation and state funding for 
our justice system. i am thrilled that 
many prominent speakers have agreed 
to participate, including Hon. richard 
c. wesley of the United States court of 
appeals for the Second circuit and the 
retired chief Judge of the State of New 
York Judith S. kaye. Judge wesley 
and Judge kaye will co-moderate a 
panel comprising NYSBa executive 
committee member Margaret Finerty, 
aBa task Force on the Preservation 

judicial staff, attorneys and the public 
in each of their districts. we know that 
different communities have different 
needs and priorities, and we believe 
that this approach will give us a better 
perspective on the various challenges 
across the State.

we also will explore the issue of 
court funding during a special event 
at our 2012 annual Meeting. this 
year’s Presidential Summit will focus 
on two important issues: immigration 
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the Marcellus Shale: 
a Game changer for the 
New York economy?
By Scott R. Kurkoski

Scott R. KuRKoSKi (Skurkoski@binghamtonlaw.com) is a partner in the 
Binghamton, New York law firm of Levene Gouldin & Thompson, LLP 
where he is chair of the firm’s oil and gas practice group. He is chair of 
the Broome County Bar Association Oil and Gas Committee and attorney 
for the Joint Landowners Coalition of New York, Inc. He also represents 
several landowner coalitions throughout New York. 
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integrity of the well and ultimately oversee development 
and production. 

Before any drilling activity commences, a site is first 
seismically mapped to determine the composition and 
structure of the subsurface. Seismic mapping not only 
provides an understanding of the density and expected 
production of the shale below, but also allows operators 
to evaluate any natural or man-made channels that may 
exist below the subsurface. then, surveyors, environ-
mental engineers and other professionals conduct field 
reconnaissance to identify environmental concerns such 
as wetlands, wildlife, fauna and streams that must be 
considered onsite. a surveying plan, grading plan and 
stormwater management plan are filed with the Dec and 
water management and withdrawal permits are secured. 

only after each and every one of these steps is com-
pleted can the drilling, fracturing and production process 
commence. Generally, the drilling process takes three 
weeks to complete. Hydraulic fracturing averages three 
to five days. the tall rigs many associate with gas devel-
opment are only used during the drilling phase. what 
remains after drilling is an area, approximately one acre 
in size, that contains what is known as a “christmas tree” 
valve and some small tanks and apparatus used to sepa-
rate flowback from natural gas before the gas is shipped 
to market. 

[t]he average size of a multi-well pad for the drilling 
and fracturing phase of operations at 3.5 acres. aver-
age production pad size, after partial reclamation, is 
estimated at 1.5 acres for a multi-well pad.2

the process of horizontal drilling allows an operator 
to develop 640-acre shale units all from a single well pad. 
the result is a dramatic reduction of surface disturbance 
as compared to multiple 40-acre sites using conventional 
vertical wells. 

Some have expressed concerns about what will be 
produced from the drilling process. the radow article 
states that radium, chemical toxins and other ingredients, 
will be held in mud-pits and pose “a cumulative threat to 
the state’s complex matrix of aquifers.” this statement is 
incorrect in many respects.

First, the SGeiS mandates the use of closed-loop drill-
ing systems which greatly eliminate the opportunity for 
surface spills or surface contamination. these systems 
have been endorsed by natural gas critics like the earth-
works oil and Gas accountability Project for their ability 
to limit land disturbance from natural gas and signifi-
cantly mitigate environmental impacts.3

closed-loop drilling employs mechanical processes 
that directly channel all drill cuttings, drilling muds, frac-
turing fluids and other production by-products directly 
to self-contained systems. in New York these systems 
will be outfitted with additional secondary containment 
systems according to the SGeiS, to ensure that none of 
these by-products have the opportunity to interact with 
the natural environment. 

the New York gas rush hit its peak in 2008 but 
was reduced to a trickle when the Department of 
environmental conservation began to work on the 

draft Supplemental Generic environmental impact State-
ment (SGeiS). New Yorkers who wish to see these oppor-
tunities come to our state have waited for more than three 
years for the Dec to complete its work and have watched 
as opportunities left our state for Pennsylvania, ohio and 
west Virginia. this article addresses the impacts of gas 
drilling in New York and responds to some of the issues 
raised by elisabeth radow in her article published in 
the November/December issue of the New York State 
Bar association Journal, “Homeowners and Gas Drilling 
Leases: Boon or Bust?”  

after recognizing the potential lying beneath the 
ground upon which they lived and worked, New York 
landowners formed landowner coalitions to educate 
themselves about natural gas development and to 
give themselves better negotiating power to ensure 
improved lease terms. coalition leaders formed the 
Joint Landowners coalition of New York, inc. (JLcNY) 
in January 2010, a nonprofit organization whose mission 
is to foster, promote, advance and protect the common 
interest of the people as it pertains to natural gas devel-
opment through education and best environmental 
practices. the JLcNY now represents 38 landowner 
coalitions, over 800,000 acres and approximately 70,000 
New Yorkers who are in favor of responsible gas devel-
opment in our state. 

the JLcNY members and their families live and work 
in the communities where drilling will occur. Many farm 
their land, continuing the work started by generations 
before them. they serve as the best stewards of the land, 
protecting it for future generations. they also recognize 
that development of our natural gas resources will be a 
game changer for New York by creating jobs, economic 
development and the promise for a better tomorrow for 
thousands of New Yorkers. 

Overview of Natural Gas Production in New York 
and Hydraulic Fracturing
Natural gas production is not a new phenomenon in 
New York. indeed, our state has a long history regarding 
the safe and responsible development of our oil and gas 
resources. More than 75,000 oil and gas wells have been 
developed in New York since the late 1800s, about 14,000 
of which are still active.1 of these wells, approximately 
90% have been hydraulically fractured to stimulate 
greater production. 

the natural gas production process is an inherently 
technical one that employs scores of trained profession-
als. Geologists, hydro geologists, engineers, archaeolo-
gists and many other professionals are fully engaged in 
every step of the process including seismic mapping, 
land surveying and, ultimately, site selection. these pro-
fessionals conduct environmental reviews, ensure the 
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years of utilizing this technology and is confirmed in 
studies conducted by the U.S. environmental Protection 
agency. the basic reason this is unlikely to occur is that 
literally thousands of feet separate shale rock strata from 
its groundwater aquifer counterpart. in between are thou-
sands of feet of impermeable rock which require fractur-
ing to stimulate release of gases and liquids. Given the 
extensive mapping of the subsurface conducted before 
development, this potential becomes even more remote. 

the Dec reports in the executive Summary of the 
SGeiS that 

[c]hapters 5 and 6 contain analyses that demonstrate 
that no significant adverse impact to water resources is 
likely to occur due to underground vertical migration 
of fracturing fluids through the shale formations. the 
developable shale formations are vertically separated 
from potential freshwater aquifers by at least 1,000 feet 
of sandstones and shales of moderate to low permea-
bility. in fact, most of the bedrock formations above the 
Marcellus Shale are other shales. that shales must be 
hydraulically fractured to produce fluids is evidence 
that these types of rock formations do not readily 
transmit fluids. the high salinity of native water in the 
Marcellus and other Devonian shales is evidence that 
fluid has been trapped in the pore spaces for hundreds 
of millions of years, implying that there is no mecha-
nism for discharge of fluids to other formations.8

in fact, we have hydraulically fractured over one 
million wells in this country and never had an incident 

Furthermore, the SGeiS 
clearly addresses concerns 
about radioactive materials. 
the Dec says in the execu-
tive summary and chapter 
five of the SGeiS:

[B]ased on the analytical 
results from field-screening 
and gamma ray spectros-
copy performed on samples 
of Marcellus Shale NorM 
[naturally occurring radio-
active material] levels in 
cuttings are not signifi-
cant because the levels are 
similar to those naturally 
encountered in the sur-
rounding environment.4

[t]he results [of gamma ray 
spectroscopy tests], which 
indicate levels of radioactiv-
ity that are essentially equal 
to background values, do 
not indicate an exposure 
concern for workers or the 
general public associated 
with Marcellus cuttings.5

it is important to under-
stand that hydraulic fracturing fluid is composed pri-
marily of water and sand. these two elements compose 
approximately 99.5% of all fracturing fluid components 
with the remainder being chemical additives that accom-
plish two primary goals: to control the proliferation of 
bacteria development in the drilling process and to aid 
in the unrestricted movement of the fluid throughout the 
wellbore. only a handful of additives are used in each 
fracturing fluid solution with the most common found 
in everyday products. a list of more common additives 
is included in the graphic above. Solutions for individual 
well sites can be found online at www.fracfocus.org. it 
is a myth that the composition of fracturing fluid is a 
“secret.” the contents of fracturing fluid is known to state 
regulatory agencies, emergency responders and residen-
tial homeowners as well. indeed, in the SGeiS New York 
has proposed some of the strictest disclosure rules in the 
nation: 

The Department’s regime exceeds the requirements of 22 
of the 27 oil and gas producing states reviewed and is on 
par with the five states currently leading the country 
on chemical disclosure. additionally, the enhanced 
disclosure requirements are equivalent to the proposed 
requirements of the federal Fracturing Awareness and 
Responsibility (FRAC) Act of 2011.6

another area of concern often raised is the potential 
for groundwater contamination through migration of 
fracturing fluids from the fractured formation to ground-
water aquifers. this has not occurred in more than 60 
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generate fear about the oil and gas industry. critics sug-
gest that former Vice President Dick cheney influenced 
congress to create an exemption to the Safe Drinking 
water act (SDwa). the phrase mischaracterizes the facts 
behind the energy Policy act of 2005. Further, the infer-
ence that this “loophole” allows corporations to pollute is 
absurd, especially given New York’s stringent laws and 
regulations. 

what occurred in 2005 was anything but an exemption 
to the SDwa. in 1997, the 11th circuit of the U.S. court 
of appeals reached a decision in a case, LEAF v. EPA (118 
F.3d 1467), which overruled U.S. ePa’s previous determi-
nation that hydraulic fracturing was not covered under 
the class ii underground injection program. this was a 
decision that contradicted standard practice and existing 
case law as hydraulic fracturing had never in its nearly 
65-year history been regulated under SDwa but rather 
very effectively by the states. in overruling the ePa, the 
court’s decision temporarily altered the purpose and 
intent of the class ii underground injection program and 
as a result hydraulic fracturing and other programs were 
adversely affected by uncertainty on how to proceed. 

in response to the court’s decision, congress clari-
fied its original intent in the 2005 energy bill which was 
supported by nearly three-quarters of the U.S. Senate,15 
including then-Sen. Barack obama of illinois. in the 
U.S. House of representatives, 75 Democrats joined 200 
republicans in supporting the final bill.16 again, this 
decision did not “exempt” hydraulic fracturing from 
“decades-old environmental laws governing safe drink-
ing water and clean air” as claimed by the radow article 
and, as evidenced by the voting record, wasn’t ushered 
through by Vice President Dick cheney. 

Natural Gas Production and Home Mortgages – 
Unintended Consequences?
one of the main narratives the radow article advances 
is that natural gas production is fraught with pitfalls for 
residential homeowners, suggesting that signing a gas 
lease will cause homeowners to default on their residen-
tial loans. the radow article ignores the fact that resi-

of groundwater contamination from the process of 
hydraulic fracturing. this is a fact confirmed by the U.S. 
environmental Protection agency,9 the Groundwater 
Protection council,10 recent studies conducted by Penn-
sylvania State University,11 the University of texas12 
and regulators in 15 different U.S. states13 as well as the 
current administrator of the U.S. environmental Protec-
tion agency.14

any discussion about the environmental impacts of 
high volume hydraulic fracturing has to include the expe-
rience in Dimock, Pennsylvania, wherein 18 families were 
affected by Marcellus drilling operations. the operations 
led to methane migration and a surface spill.  while these 
are serious matters, high volume hydraulic fracturing 
operations had not begun when these families began to 
experience problems.

the operator and the Pennsylvania Department of 
environmental Protection came to an agreement con-
firmed in a consent order and Settlement agreement 
dated December 15, 2010. the operator took action and 
provided the affected families with water treatment 
systems and a financial settlement worth twice their 
property values. DeP’s consent order also mandated 
the plugging of three natural gas wells that were deemed 
beyond repair. 

i have discussed Dimock with experts like former 
Director of Dec’s Department of Mineral resources, 
Greg Sovas. Mr. Sovas says:

Given that NY’s Division of Mineral resources has 
required redundant casing and cementing of wells 
since the 1980’s, it is highly unlikely that the situation 
in Dimock or any of the other gas migration incidents 
in Pa would have occurred in NY. Now the Division is 
proposing a third string of pipe in the SGeiS to ensure 
protection of the groundwater.

oil and gas drilling and production are industrial 
operations; accidents can and do occur. However, the 
affected wells in Dimock represent less than 1% of all Mar-
cellus wells drilled in Pennsylvania. New York’s stricter 
rules and regulations give the state better tools to avert 
such problems. while we seek to better utilize renewable 
resources, many believe that natural gas has an advantage 
over the hazards of coal, oil and nuclear power.

renewable energy may be in our future but the renew-
ables simply cannot come close to satisfying our energy 
needs. Failing to embrace natural gas development simply 
maintains the status quo – air pollution from coal-fired 
power-plant emissions, environmental devastation from 
strip mining, risks of offshore oil drilling and the threat of 
a nuclear power plant accident. Given these options, most 
believe that natural gas is our best energy option. 

What About the So-Called Halliburton Loophole?
those opposed to drilling often cite “the Halliburton 
Loophole,” a term popularized by the film Gasland, to 
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the radow article states: “it is worth noting that 
wells Fargo, one of chesapeake’s lenders, stands among 
national lenders that do not grant mortgage loans to 
homeowners with gas leases.” interestingly enough, 
when i contacted wells Fargo they had a much different 
opinion on their company’s policy. Jason Menke, com-
munications consultant with wells Fargo Home Mort-
gage, stated:

wells Fargo has no set policy regarding lending deci-
sions on properties where gas or other drilling and 
mining operations exist. we have made loans on prop-
erties where leases exist.

wells Fargo is not alone in providing mortgages to 
properties with gas leases. one of our local banks, che-
mung canal trust company (cctc) with offices in New 
York and Pennsylvania, has approved multiple mortgag-
es for borrowers with existing gas leases. cctc has also 
mortgaged properties where the subsurface oil, gas and 
mineral rights have been severed. it is the policy of the 
bank to consider all applications on a case-by-case basis, 
including those in markets that are within the Marcellus 
Shale footprint. 

The New York Times recently published an article 
expressing similar concerns for homeowners with leases 
seeking mortgages. the article was titled “rush to Drill 
for Natural Gas creates conflicts with Mortgages.” the 
article motivated John F. Spall, Director of the Dime Bank 
in Honesdale, Pennsylvania, to state: 

i have been in private practice as a real estate attorney 
in Northeastern Pennsylvania for more years that i’d 
like to admit. My firm has offices in both Pike and 
Lackawanna counties. i also operated a real estate 
business for a number of years and serve as a Director 
of the Dime Bank, which is headquartered in wayne 
county. i have also served as local counsel to one 
of the major oil and gas companies operating in our 
area. i offer you all this in the way of background for 
what i’m about to say – that ian Urbina’s article in the 
New York times this past week was seriously flawed. 
i reached out to him when i heard he was doing a 
story on this subject. Unfortunately, his deadline 
had already passed by the time i got his reply. i wish 
we had been able to talk, because he got so much so 
wrong.20

Natural gas production is occurring hand-in-hand 
with normal lending procedures right over the border 
in Pennsylvania. Spall cites many positive aspects of gas 
leases on residential property including, but not limited 
to, bonus payments enabling many customers to settle 
mortgages well before their expected maturation and 
lenders assigning gas lease revenues to themselves as 
a way of improving collateral on the loan. Spall also 
declares that review of mortgages on file in counties in 
the Northern tier of Pennsylvania show many associ-

dential mortgage lending is being conducted in oil and 
gas producing states throughout our country. Lending on 
homes with oil and gas leases is not a new phenomenon. 

in most mortgages, the borrower gives the lender 
rights in real property interests such as easements and 
appurtenances. But an oil and gas lease grants the lessee 
nothing more than the right to enter the lessor’s land 
for the purpose of drilling for and extracting oil or gas 
and has been interpreted as a license, not an easement.17 

accordingly, the lien of most mortgages does not attach 
to an interest in an oil and gas lease. 

the New York Mortgage-Single Family-Fannie Mae/
Freddie Mac Uniform instrument contains the following 
no transfer clause: 

Lender may require immediate Payment in Full of all 
Sums Secured by this Security instrument if all or any 
part of the Property, or if any right in the Property, 
is sold or transferred without Lender’s prior written 
permission. 

an oil and gas lease will not violate this no transfer 
clause because it is not a sale or transfer of a “right” in 
the property since an oil and gas lease, as a license, gives 
no right in real property.18 rather, the rights and interests 
created by an oil and gas lease are considered personal 
property in New York for all purposes except taxation.19 

However, one should be cautious about mortgages 
which provide for a lien extending to all rights in the 
property. while less common, clauses such as the follow-
ing will allow a lender to acquire an interest in an oil and 
gas lease: 

[a]ll right, title and interest of Borrower in and to the 
Mortgaged Premises, including without limitation: . . . 
all oil, gas, mineral, timber, sand, gravel, water, natu-
ral resources and other such rights . . . and all leases 
affecting the Mortgaged Premises, which leases and 
all rents, royalties, income and other payments and 
rights thereunder are hereby assigned to Lender dur-
ing the term hereof, and the possession of such leases 
and proceeds therefrom shall be delivered to Lender 
upon its demand.

Continued on Page 16
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endorsement to the title insurance policy that affirmative-
ly insures the lender against damage or loss due to the 
exercise of such rights.”22 (the other name for the tirSa 
9 endorsement for residential mortgage title policies in 
New York is the comprehensive endorsement). For buy-
ers, a “tirSa owner’s extended Protection Policy” can 
provide great coverage, for a small additional premium.23

a poorly negotiated oil and gas lease may create issues 
for the landowner, and so, the best defense against 
problems is representation by competent counsel. a 
carefully negotiated oil and gas lease will protect the 
landowner and his mortgage lender, serve the needs of 
the lessee, and enable required title coverage.

Most practitioners in New York’s gas-producing com-
munities agree that the market will resolve these issues. 
Lenders with stricter policies towards oil and gas leases 
will simply lose market share to their competitors. 

Digging Into Lease Negotiations
a carefully negotiated oil and gas lease is key to protect-
ing the landowner. Most landowners understand today 
that lease negotiations must be conducted by competent 
professionals. Many have turned to landowner coalitions 
for oil and gas expertise and to increase their bargaining 
power with the power of a large block of acreage. organi-
zations like the Joint Landowners coalition of New York 
and the National association of royalty owners can also 
provide assistance. 

indeed, landowners are routinely negotiating special 
setbacks, protections and privileges in their leases. Doz-
ens of addenda to the standard lease are now routine, 
including provisions addressing shut-in fees, indemnifi-
cation, hold harmless, insurance, damages, facility place-
ment, facility access, work timing, storage issues, water 
testing, remediation of damages, operations, vertical 
and horizontal pugh clauses, water usage, audit rights, 
reimbursement of tax rollbacks, protection of agricultural 
activities and erosion and sedimentation control require-
ments and reclamation provisions to ensure restoration of 
the property to its original condition. 

well-negotiated leases address facilities location in 
great detail and require consultation with the landown-
ers as well as generous setbacks from water sources, 
habitation and other concerns. Many of these setbacks are 
required in the SGeiS itself. Pipelines are excluded from 
the lease and require separately negotiated agreements 
except to the extent required to connect the well pad with 
the gathering line system. compressor stations are also 
excluded from the lease. 

as is now common practice throughout the indus-
try, many natural gas producing companies enter into 
separate agreements with property owners where a 
significant surface disturbance is planned. these agree-
ments are separate from those that provide access to 
the property owner’s mineral rights below and are 

ated with properties having gas leases and, in virtually 
all those cases, there are corollary assignments of leases 
to the lenders.

i frequently discuss oil and gas related title insurance 
issues with Gil Hoffman, Vice President and District 
counsel of chicago title insurance company. Mr. Hoff-
man sent me his thoughts about the radow article: 

From a title insurance perspective, certainly some oil 
and gas leases will be problematic. However, the more i 
have studied the title issues associated with oil and gas 
leases, the more comfortable i have become in my belief 
that mortgage financing and title insurance can coexist 
peacefully with oil and gas leases, in the great majority 
of cases. certainly, some title issues will necessitate a bit 
of flexibility and creativity, but nothing extraordinary 
when compared with, say, canals, railroads, mines and 
transmission lines. also, current and proposed envi-
ronmental controls should serve to protect the market 
value of leased properties. the royalties generated by 
gas leases should enhance Lessor-Borrowers’ ability to 
pay their mortgages, further reducing the risks associ-
ated with mortgage lending of leased property. Lenders 
and title companies need to grow past their general-

ized concerns when confronted with land affected by 
gas leases, recognize that the sky really isn’t falling, 

and get on with the business of lending and insur-
ing on gas-leased property, just as adirondack 
area Lenders learned to live and loan while 

tolerating the reserved mineral rights present 
in so many titles in that region. we should 

be adjusting our practices to deal with the 
various title issues presented by modern 
gas leasing, rather than rejecting titles to 

gas-leased property. 

indeed, Fannie Mae recognizes 
“outstanding oil, water or mineral 
rights” as “acceptable . . . minor 
impediments” if “customarily 
waived by other lenders, as long 
as they do not materially alter 
the contour of the property 
or impair its value or useful-
ness for its intended purpos-

es.”21 Similarly, Freddie Mac 
finds title insurance excep-

tions for oil, gas, water 
or mineral rights to be 
“acceptable if commonly 
granted by private insti-
tutional Mortgage inves-
tors in the area where the 
Mortgaged Premises are 
located,” and if, among 
other things, “there 
is a comprehensive 

Continued from Page 14
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economic conditions of 366 metropolitan areas in the 
United States. it measures the gross domestic product 
(GDP) generated in each, identifies the sources of growth 
or decline and ranks the areas compared to others. in 
reviewing these statistics it is noticeable that ithaca and 
williamsport are similar communities in size, with popu-
lations of roughly 30,000 persons each and per capita 
incomes of slightly above $19,000 in both cases. Both have 
heavy populations of students. thanks to natural gas pro-
duction that is where the similarities end. williamsport 
grew by 7.8% in 2010, earning it a ranking of seventh in 
the nation for GDP growth in 2010, while ithaca gained 
only 1.0%, giving it a rank of 252 out of 366 metro areas. 
williamsport grew by more than three times the national 
average of 2.5%, while ithaca fell behind at barely two-
fifths’ the U.S. rate. williamsport grew its economy by 
$247 million (in constant dollars), while ithaca added 
only $35 million.26 

Not too long ago the situation was different. in fact, 
just four short years ago in 2007, williamsport was feeling 
the pains of economic contraction as jobs were leaving en 
masse. williamsport faced a seemingly rust belt future. 
ithaca’s economy was $32 million larger and the gap wid-
ened over the two years that followed to $169 million; but, 
in 2010, natural gas companies and those who service them 
came to williamsport in earnest as exploration ramped 
up. the results have been astounding. williamsport now 
has a $43 million advantage over ithaca. Growth such as 
this doesn’t happen without new construction. the city 
is host to new and expanded hotels, eateries, commerce 
and industrial parks and, yes, residential developments. 
in fact, a massive residential development project that is 
expected to bring $16.5 million of revenue to the city27 was 
just announced. 

of course, the benefits of natural gas production in 
Pennsylvania are not limited to the city of williamsport. 
the commonwealth as a whole is benefiting from the 
development of natural gas. according to the latest report 
from the Pennsylvania Department of Labor, the benefits 
realized by the state are as follows: 

•	As	of	the	first	quarter	of	2011,	Marcellus	Shale	relat-
ed industries employed 214,000 Pennsylvanians

•	From	2008–2011	employment	grew	by	63%	in	core	
Marcellus industries compared to an overall .9% 
growth rate for all industries in the commonwealth

•	The	average	wage	in	core	Marcellus	industries	was	
$76,036, which is more than $29,800 greater than the 
average of all industry wages in Pennsylvania and 

carefully negotiated to include special compensation 
and other incentives for the temporary inconveniences 
the landowner experiences while development pro-
ceeds. 

Just below our state line, landowner-friendly leases 
are being signed with up-front payments of $5,750 an 
acre and 20% royalties. Five-year renewable terms are 
common but so are other arrangements. the lease is not 
indefinite and extensions are not indefinite unless legal 
counsel has failed to properly define terms, which is the 
whole point of negotiations in the first place. 

Dependence on Foreign Oil
according to t. Boone Pickens, the U.S. imported 57% 
of its oil, or 333 million barrels in october 2011, sending 
approximately $36.4 billion to foreign countries. that’s 
sending $816,086.64 per minute overseas instead of recy-
cling those dollars back into our economy.24 Pickens says:

Foreign oil dependence continues to be an overlooked, 
yet fundamental barrier to economic recovery. Domes-
tic natural gas is the only resource that can elevate 
the country from our economic turmoil by creating 
hundreds of thousands of american jobs and redirect-
ing foreign oil money back into the hands of american 
businesses.

in addition to its transformative economic potential, 
natural gas also has the benefit of being cleaner, cheap-
er, and more abundant than oil. when you consider all 
of this, it is unbelievable that our country keeps send-
ing billions of dollars to oPec nations for a foreign 
resource that is more expensive and does not make us 
safer or create jobs here in america.25

every president since President Nixon has stressed 
the importance of reducing our dependence on foreign 
oil. Natural gas in New York and throughout our nation 
brings us closer than ever to achieving energy indepen-
dence. 

How Will Natural Gas Production Affect the  
Development of New Construction and the Economy?
to examine this it is again proper to look to our southerly 
neighbors. Let’s compare williamsport, Pennsylvania, 
with ithaca, New York. williamsport is in the middle of 
the developing Marcellus play in Pennsylvania. ithaca is 
a town whose many residents have expressed concerns 
about natural gas development. what conclusions can 
be drawn between economic development and recov-
ery in areas with and without natural gas production? 
the Bureau of economic analysis annually reviews the 
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exceeds the Pennsylvania median household income 
(2009) by $26,535

•	The	average	wage	in	ancillary	Marcellus	industries	
was $62,581, which is more than $16,400 greater 
than the average for all industries in Pennsylvania

•	The	Northern	Tier	Workforce	Investment	Area	
(wia), which encompasses the most rapid growth 
in Marcellus Shale core industries in volume and 
percentage, saw an increase of 1,806 employees from 
2008 to 2011 representing an employment increase 
of over 2,000%28

in addition to these benefits, the Pennsylvania 
Department of revenue, at the direction of Governor 
tom corbett, released an analysis showing that com-
panies engaged in and related to natural gas drilling 
activities in Pennsylvania have paid more than $1.1 bil-
lion in state taxes since 2006. those taxes are in addition 
to the billions of dollars of infrastructure investments, 
royalty payments and permit fees paid by the industry. 
the revenue Department’s analysis, which breaks out 
tax payments from oil and gas companies and their 
affiliates through april 2011, indicates that 857 of these 
companies have already paid $238.4 million in capital 
stock/foreign franchise tax, corporate net income tax, 
sales/use tax and employer withholding to the state in 
2011. these figures from the first quarter of this year 
already exceed by nearly $20 million the total tax pay-
ments made in all of 2010 (Pa. Dept. of revenue release, 
5/2011). the analysis also identified $214.2 million in 

personal income taxes paid since 2006 attributable to 
Marcellus Shale lease payments to individuals, royalty 
income and sales of assets.29 

keep in mind, Pennsylvania is producing these eco-
nomic numbers without a severance tax or ad valorem 
tax. New York has an ad valorem tax which taxes oil and 
gas production at the local level, producing tax revenues 
for the communities shouldering the burden of the devel-
opment. the JLcNY produced estimated tax revenues for 
the town of windsor, New York, assuming the existence 
of five well pads over five years using average produc-
tion numbers from Susquehanna, Bradford and tioga 
counties in Pennsylvania. these five wells pads were esti-
mated to produce $20,446,106.20 in local tax revenue with 
$13,361,260.07 paid to the windsor School District. this is 
just one example of how all New York residents will enjoy 
economic benefits from natural gas development regard-
less of whether they are large landowners. 

the benefits New York could accrue from natural gas 
production, given the current landscape and assuming no 
changes in tax structure, are significant even when using 
conservative estimates. For example, the SGeiS estimates 
there is potential for 54,000 new jobs and $2.5 billion in 
economic activity that may be created annually through-
out the state. Many of these jobs would be in hard-hit 
places like Broome, tioga and chemung counties who 
have experienced economic malaise for years. the SGeiS 
predicts these counties would experience annual increas-
es in employee earnings of approximately $254 million to 
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$1.0 billion, or 4.7% to 18.7% of the 2009 total wages and 
salaries for the region.30

one of the benefits my firm regularly witnesses are 
donations to charities. Pennsylvania landowners receiv-
ing oil and gas bonuses and royalties have increased my 
firm’s estate planning practice. Many of our clients tell 
us their first priority is giving to their church and local 
charities. they say they have been blessed and feel com-
pelled to share their good fortune. also, many oil and 
gas companies in Pennsylvania regularly make charitable 
donations to schools, organizations and the communities 
where they operate.

Conclusion
New York Times columnist David Brooks recently pub-
lished an article titled “Shale Gas revolution.” He states: 

the United States is a country that has received many 
blessings, and once upon a time you could assume that 
americans would come together to take advantage of 
them. But you can no longer make that assumption. 
the country is more divided and more clogged by spe-
cial interests. Now we groan to absorb even the most 
wondrous gifts. a few years ago, a business genius 
named George P. Mitchell helped offer such a gift. 
as Daniel Yergin writes in “the Quest,” his gripping 
history of energy innovation, Mitchell fought through 
waves of skepticism and opposition to extract natural 
gas from shale. the method he and his team used to 
release the trapped gas, called fracking, has paid off 
in the most immense way. in 2000, shale gas repre-
sented just 1 percent of american natural gas supplies. 
today, it is 30 percent and rising. . . . a few weeks ago, 
i sat around with John rowe, one of the most trusted 
people in the energy business, and listened to him talk 
enthusiastically about this windfall. He has no vested 
interest in this; indeed, his company might be hurt. But 
he knows how much shale gas could mean to america. 
it would be a crime if we squandered this blessing.31 

New York is one of the prime locations in the Marcel-
lus Shale world class gas play. Developed properly, the 
Marcellus and other producing formations in New York 
will be a game changer for our state and our nation, 
bringing us clean energy and proven economic benefits. 
there is real prosperity just across the border in Pennsyl-
vania. there are well-paying jobs, new infrastructure and 
greater tax revenue. our neighbors are benefiting from 
safe and responsible Marcellus Shale development. it is 
time to bring those benefits to New York.  n
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Introduction
who among us hasn’t felt neglected? 
whether it is by a family member, 
friend, or colleague, the feeling that an 
insufficient amount of attention, or no 
attention at all, is being paid to us, is 
not a good feeling. Parties to litigation 
can feel neglected too, and the cPLr 
provides a mechanism for a party, or 
court, feeling neglected by another 
party to an action, to get the attention 
they crave.

CPLR 3216
cPLr 3216 provides a mechanism for 
both a party to an action, and the court 
presiding over that action, to prod a 
party to resume prosecution of the case. 
the prod is the service of a cPLr 3216 
Notice, colloquially referred to as a 
“Ninety Day Notice.” what makes the 
prod more effective than a barrage of 
calls, or letters, requesting that the dila-
tory party resume prosecution, is the 
accompanying provision that, where 
prosecution is not resumed and a note 
of issue is not filed within 90 days of the 
service, the action is dismissed.

the statute provides:

r 3216. want of prosecution

(a) where a party unreasonably 
neglects to proceed generally in 
an action or otherwise delays in 
the prosecution thereof against 
any party who may be liable to a 
separate judgment, or unreason-
ably fails to serve and file a note 
of issue, the court, on its own 
initiative or upon motion, may 
dismiss the party’s pleading on 
terms. Unless the order specifies 
otherwise, the dismissal is not on 
the merits.

(b) No dismissal shall be directed 
under any portion of subdivision 
(a) of this rule and no court initia-
tive shall be taken or motion made 
thereunder unless the following 
conditions precedent have been 
complied with:

(1) issue must have been joined in 
the action;

(2) one year must have elapsed 
since the joinder of issue;

(3) the court or party seeking such 
relief, as the case may be, shall 
have served a written demand by 
registered or certified mail requir-
ing the party against whom such 
relief is sought to resume prosecu-
tion of the action and to serve and 
file a note of issue within ninety 
days after receipt of such demand, 
and further stating that the default 
by the party upon whom such 
notice is served in complying with 
such demand within said ninety 
day period will serve as a basis for 
a motion by the party serving said 
demand for dismissal as against 
him for unreasonably neglecting 
to proceed.

(c) in the event that the party upon 
whom is served the demand speci-
fied in subdivision (b)(3) of this 
rule serves and files a note of issue 
within such ninety day period, the 
same shall be deemed sufficient 
compliance with such demand and 
diligent prosecution of the action; 
and in such event, no such court 
initiative shall be taken and no 
such motion shall be made, and 
if taken or made, the court initia-
tive or motion to dismiss shall be 
denied.

(d) after an action has been placed 
on the calendar by the service and 
filing of a note of issue, with or 
without any such demand, provid-
ed, however, if such demand has 
been served, within the said ninety 
day period, the action may not be 
dismissed by reason of any neglect, 
failure or delay in prosecution of 
the action prior to the said service 
and filing of such note of issue.

(e) in the event that the party upon 
whom is served the demand speci-
fied in subdivision (b)(3) of this 
rule fails to serve and file a note of 
issue within such ninety day peri-
od, the court may take such initia-
tive or grant such motion unless 
the said party shows justifiable 
excuse for the delay and a good 
and meritorious cause of action.

(f) the provisions of this rule shall 
not apply to proceedings within 
rule thirty-four hundred four.

an amendment to cPLr 205(a), 
enacted in 2008, provides (in pertinent 
part):

r 205. termination of action

(a) . . . where a dismissal is one 
for neglect to prosecute the action 
made pursuant to rule thirty-two 
hundred sixteen of this chapter or 
otherwise, the judge shall set forth 
on the record the specific conduct 
constituting the neglect, which 
conduct shall demonstrate a gen-
eral pattern of delay in proceeding 
with the litigation.1

while cPLr 3216 uses the status 
neutral term “party,” the statute is, by 
operation, primarily designed to afford 
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The Dismissal and  
First Department Decision
Before discussing the court of appeals 
decision, some background from the 
First Department decision is helpful.

the action was pending in Bronx 
county, and Justice Manzanet-Daniels, 
in her dissenting opinion joined by  
Justice Saxe, described the precise 
terms of the “so ordered” stipulation:

the so-ordered stipulation entered 
that day provided that the physi-
cian defendants were to appear for 
eBts on or before June 26 and July 
10, 2007, respectively, and that the 
hospital defendants were to des-
ignate representatives to appear 
for eBts on or before august 21, 
2007. Defendants were ordered to 
designate a physician to perform 
the iMe and to conduct the iMe by 
July 16, 2007. the so-ordered stipu-
lations stated that there were to 
be no further adjournments of the 
iMe and that defendant Dr. May 

redress where it is the plaintiff who 
has allowed the action to languish. 
thus, the party to be prodded is almost 
always the plaintiff, and the penalty 
for failing to respond to the prod is 
invariably dismissal of the plaintiff’s 
action. it goes without saying that this 
is a penalty which penalizes only the 
plaintiff.

cPLr 3216 was enacted in 1967, 
long before the switch in New York 
State to commencement by filing in 
the Supreme and county courts. 
a perhaps unintended result of the 
change was the newfound ability of 
the court system to monitor the prog-
ress of cases, in those commence-
ment by jurisdiction courts, from the 
moment an index number was pur-
chased, through to the final disposi-
tion of the case. this ability stood in 
stark contrast with commencement 
by service courts, where the court sys-
tem could remain blissfully unaware 
of an action, often for years, until a 
party made a motion or a note of 
issue was filed. at some point follow-
ing the implementation of Differenti-
ated case Management, court-served 
cPLr 3216 notices, which i believe 
based on anecdotal evidence were 
rare, began to be utilized by certain 
courts as a calendar control tool.2

in the case where a party moves for 
dismissal pursuant to cPLr 3216, the 
party facing dismissal has the opportu-
nity to oppose the motion, explaining 
why the note of issue was not filed 
and, in the process, make a record for 
appeal.

Cadichon v. Facelle
on November 21, 2011, the court of 
appeals issued its decision in Cadi-
chon v. Facelle.3 in Cadichon, a medical 
malpractice action, the trial court “so 
ordered” a stipulation between the 
parties. the “so ordered” stipulation 
provided that the defendants produce 
certain party witnesses for examina-
tions before trial, by dates certain, 
and complete additional discovery. 
the “so ordered” stipulation also con-
tained the direction that a note of issue 
be filed by a date certain.

was to appear by July 10, 2007, 
without adjournment. Plaintiff was 
directed to file the note of issue on 
or before December 27, 2007.4

the plaintiff did not file a note 
of issue by the date set forth in the 
“so ordered” stipulation, and the trial 
court sua sponte dismissed the action 
for failure to prosecute.

the majority5 of the First Depart-
ment voted to affirm the dismissal, 
and explained their rationale for so 
doing, which the majority held includ-
ed a number of procedural missteps 
by plaintiff:

it is well settled that to vacate the 
dismissal of an action dismissed 
pursuant to cPLr 3216, a plaintiff 
must demonstrate both a reason-
able excuse for the failure to com-
ply with the 90-day demand to 
serve and file a note of issue and a 
meritorious cause of action. Plain-
tiffs failed to offer a reasonable 
excuse for their failure to file the 
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motion to compel discovery or for 
an extension of time to file the note 
of issue, the failure to take these 
steps should not result in dismissal 
of a meritorious cause of action. 
it is the long established public 
policy of this State to decide cases 
on their merits.8

the court of appeals heard the 
appeal as of right based upon the 
two-Justice dissent, and gave its own 
thumbnail sketch of the underlying 

events, including how the parties came 
to learn that the action had been dis-
missed:

at issue on this appeal is the May 
3, 2007 stipulation. at the time 
this stipulation was executed by 
the trial court and the parties, 
plaintiffs had complied with all 
discovery obligations, and Mrs. 
cadichon had been deposed twice, 
once before and once after the 
consolidation of the actions. the 
order directed that Dr. Facelle be 
deposed by June 26, 2007; Dr. May 
on July 10, 2007; and representa-
tives of Good Samaritan Hospital 
and Montefiore Medical center 
by august 21, 2007, with plaintiff 
providing the hospital defendants 
with 30 days notice as to the names 
of the representatives plaintiffs 
wished to depose. the stipulation 
also directed plaintiffs’ counsel to 
file the note of issue on or before 
December 27, 2007.

also served upon and signed by 
plaintiffs’ counsel was a “demand 
for service and filing of note of 
issue” which states as follows:

“THE COURT DEMANDS, PUR-
SUANT TO CPLR 3216, THAT 
YOU RESUME PROSECUTION 
OF THE ABOVE ENTITLED 
ACTION, AND THAT YOU 
SERVE AND FILE A NOTE OF 
ISSUE [AS PER THE ANNEXED 
ONE PAGE STIPULATION 
DATED 5/3/07, I.E., BY 12/27/07]

a medical affidavit demonstrating 
the merit of the action. . . . in any 
event, the merit of the action was 
demonstrated, inter alia, through 
the affirmation of plaintiffs’ phy-
sician, board-certified in internal 
medicine and gastroenterology.7

the dissenters then examined the 
“missteps” of plaintiff, and concluded 
that they ought to have been excused, 
and the dismissal vacated:

on the motion to renew, coun-
sel explained that the conference 
resulting in the May 3, 2007 so-
ordered stipulation was handled 
by an “of counsel” attorney, and 
thus, the December 27, 2007 dead-
line set by the court for the filing of 
the note of issue was not entered 
into the firm’s calendar system as 
would ordinarily be done. counsel 
further stated that had he known 
about the deadline, he would have 
moved for an extension of time 
to file the note of issue and/or to 
strike defendants’ answers based 
on defendants’ failure to comply 
with discovery. i would hold that 
this failure to calendar the date 
was, under the circumstances, 
excusable law office failure, par-
ticularly given defendants’ delays 
and plaintiffs’ inability, as a direct 
result thereof, to certify that dis-
covery was complete. while this 
case was decided before the effec-
tive date of the amendment to 
cPLr 205(a), which provides that 
an action may not be dismissed 
under cPLr 3216 unless the judge 
sets forth “on the record the specif-
ic conduct constituting the neglect, 
which conduct shall demonstrate 
a general pattern of delay in pro-
ceeding with the litigation,” it is 
not without significance that plain-
tiffs did not engage in a pattern of 
neglect.

while i agree with the motion court 
that the better practice would have 
been for plaintiffs to have made a 

note of issue. indeed, while plain-
tiffs contended that defendants’ 
noncompliance with their discov-
ery obligations was to blame, and 
that such noncompliance was pre-
venting them from filing a note of 
issue, “[they] had [their] remedies 
during the lengthy period of gen-
eral delay.”

while we do not disagree with 
the dissent’s conclusion that some 
of the delay was occasioned by 

defendant, our decision rests on 
the record and controlling law 
which required plaintiffs to take 
action. once served with a 90-day 
demand, plaintiffs were required 
to either seek an extension to com-
ply with the 90-day notice, move 
to vacate the same. Plaintiffs did 
none of these things and their 
case was thus properly dismissed. 
Subsequent to dismissal, vacatur 
required a quantum of proof which 
plaintiffs utterly failed to satisfy 
with their first motion, and which 
they were unable to cure with their 
second motion.

Plaintiffs also impermissibly 
addressed the merits of their action 
for the first time on reply.

the excuse of law office failure 
offered on the motion to reargue 
and renew did not constitute a rea-
sonable excuse. Further, plaintiffs 
failed to explain why they failed 
to present the excuse of law office 
failure on the original motion.6

the two dissenters saw the conduct 
of the parties differently:

the record shows that the dis-
covery delays in this consolidated 
action were occasioned principally 
by defendants.

* * *

Since the discovery delays herein 
were caused by defendants, the 
case should not have been dis-
missed, even in the absence of 

cPLr 3216 provides a mechanism for both a party to an 
action, and the court presiding over that action, to prod a party 

to resume prosecution of the case. 
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well as several issues left open by the 
decision that practitioners may have 
to contend with. n

1. the 2008 amendment to cPLr 205(a) was not 
at issue in the Cadichon case discussed below.

2. Much ink has been spilled on this topic, but 
regardless of one’s position on the subject, their 
use is a fact with which practitioners must con-
tend.

3. 2011 wL 5827989 (N.Y. Nov. 21, 2011).

4. 71 a.D.3d 520, 522 (1st Dep’t 2010).

5. Presiding Justice Gonzalez and Justices 
McGuire and roman.

6. 71 a.D.3d at 521 (citations omitted).

7. Id. at 522 (citation omitted).

8. Id. at 523 (citations omitted).

9. Cadichon, 2011 wL 5827989.

plaintiffs attempted to schedule 
deposition dates, the court having 
failed to inform any of the parties 
of the case’s dismissal. counsel for 
Dr. Facelle agreed to produce his 
client for a deposition on april 7, 
2008. around that same time, in 
March 2008, Good Samaritan Hos-
pital moved to dismiss the action, 
but those papers were returned 
to it by the clerk’s office on the 
ground that the motion was moot. 
this was the earliest that any of the 
litigants had learned that the mat-
ter had been dismissed.9

Conclusion
in the next issue we will discuss the 
decision of the court of appeals, as 

AFTER THE RECEIPT OF THIS 
DEMAND.

“YOUR DEFAULT IN COMPLY-
ING WITH THIS DEMAND 
WITHIN THE 90-DAY PERIOD 
WILL SERVE AS A BASIS FOR 
THE COURT, ON ITS OWN 
MOTION, TO DISMISS THE 
ACTION FOR UNREASONABLY 
NEGLECTING TO PROCEED” 
(emphasis supplied).

December 27, 2007 came and went. 
Plaintiffs did not file their note 
of issue by that date, allegedly 
because defendants had still not 
been deposed. Unbeknownst to the 
parties, the case was dismissed on 
December 31, 2007 and, for the 
first few months of the new year, 
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in medical malpractice actions, physicians who have 
treated the plaintiff but are not named as defendants 
in the case may be called to testify as non-party wit-

nesses. when this happens, the scope of the doctor’s 
testimony often comes into play. in particular, during a 
deposition or at trial, counsel for the plaintiff may try to 
take advantage of the witness’s status as a medical pro-
vider by seeking to elicit the physician’s expert opinion 
on issues relevant to the case. Such questioning is entirely 
proper when the witness testifying is the defendant doc-
tor. the court of appeals has held that

a plaintiff in a malpractice action is entitled to call the 
defendant doctor to the stand and question him both 
as to his factual knowledge of the case (that is, as to 
his examination, diagnosis, treatment and the like) 
and, if he be so qualified, as an expert for the purpose 
of establishing the generally accepted medical practice 
in the community. while it may be the height of opti-
mism to expect that such a plaintiff will gain anything 
by being able to call and question (as an expert) the 
very doctor he is suing, the decision whether or not to 
do so is one which rests with the plaintiff alone.1

the McDermott rule does not apply, however, to the 
questioning of a non-party physician witness. the law 
in New York is clear that non-party physician witnesses 
cannot be compelled to answer questions that seek their 
expert opinions.2 this rule applies to a treating physician 
as well.3 a non-party physician may be questioned as to 
factual observations only, and not in his or her potential 
capacity as an expert witness.4 the issuance of a protec-
tive order limiting to the facts the questions that may be 
posed to non-party physicians, and not allowing ques-
tioning as to their expert opinions, has been held to be a 
“provident exercise of discretion” by the trial court.5

in practice, the line dividing permissible factual obser-
vation and impermissible expert opinion is not always 
clear.6 and the relevant case law contains little discussion 
of the specific questions or types of questions in dispute. 
while a non-party physician witness, in his or her capac-
ity as a physician, “may possess knowledge of discover-
able facts which goes beyond that which is derived from 
his direct contact with the [patient],” he or she cannot 
be treated as an expert witness in the same way a party 

KatHeRine w. DanDy (kdandy@
btattys.com) and Steven w. KRauS 
(skraus@btattys.com). Ms. Dandy 
is a Partner at Brown & Tarantino 
where she concentrates in the areas 
of medical malpractice defense and 
general liability. Mr. Kraus is also a 
Partner at Brown & Tarantino and 
concentrates his practice in the rep-
resentation of the medical profes-
sion with emphasis in the defense of 
medical malpractice actions.

Can a Non-Party Physician 
Be Compelled to Give  
Expert Testimony in a 
Medical Malpractice Action?
By Katherine W. Dandy and Steven W. Kraus 



NYSBA Journal  |  January 2012  |  25

to describe the usual characteristics and symptoms of a 
disease or the symptoms produced by a particular drug,11 
or to express his or her opinion as to the probability of the 
patient’s recovery or the probable continuance, duration, 
or permanence of the disease or disability.12 testimony in 
these areas is typically within the province of an expert, 
not a fact witness.

as a procedural matter, before a non-party physician 
can even be compelled to testify at a deposition, certain 
conditions must be met. cPLr 3101(a)(4) permits pre-
trial disclosure from a non-party, “upon notice stating 
the circumstances or reasons such disclosure is sought or 
required.” cPLr 3101(a) holds that such disclosure must 
be “material and necessary.” Despite Second Department 
cases to the contrary, a party seeking discovery from a 
non-party witness does not have to show special circum-
stances – that is, that the information sought cannot be 
obtained through other sources.13 

in most cases, the purpose of deposing a non-party 
treating physician is to elicit testimony relating to the ser-
vices or care rendered by that physician. once a plaintiff 
has a physician witness properly under oath for question-
ing, the opportunity to bolster the case with expert testi-
mony from additional witnesses may be too tempting to 
resist. However, there is a process by which parties obtain 
expert testimony,14 and when an attorney seeks an opin-
ion from a physician during a non-party deposition or at 

defendant can.7 the court in Horowitz directed plaintiff’s 
counsel to make every effort to avoid questions concern-
ing treatment of other patients (both specifically and in 
general), treatment of his former partners, his present 
opinions or practices and knowledge or opinions of the 
pharmaceutical promotional practices and representa-
tions.

as a guiding principle, a non-party physician witness 
cannot be compelled to answer any question that calls for 
the physician to use his or her professional judgment in 
answering. the hypothetical scenarios plaintiffs frequent-
ly pose to defendant doctors have no place in a non-party 
physician deposition.

certainly, questions that “call for professional or tech-
nical knowledge” may be characterized as seeking expert 
testimony and should not be permitted.8 Nor should a 
plaintiff be allowed to seek causation testimony from a 
physician fact witness, which “by its very nature calls 
for professional or technical knowledge and is therefore 
more opinion than fact.”9 when testifying as a non-party, 
a physician cannot be compelled to give an opinion as 
to the nature, cause, extent and duration of a plaintiff’s 
injury or disease, or as to the cause of death.10

in addition, objections to questions concerning, for 
example, the consequences of certain medical conditions 
or the significance of laboratory values will likely be sus-
tained. a non-party physician witness cannot be called on 
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improper” subsection. as a result, the issue of what is a 
proper line of questioning for a non-party physician wit-
ness is left open to broad interpretation, as well as to the 
possibility of continued abuses by attorneys. Plaintiff’s 
counsel will likely attempt to blur the line between fac-
tual observation questions and expert opinion questions 
by relying on the broad scope of examination permissible 
at deposition under the current rules in order to get away 
with asking expert-type questions.

Non-party physician witnesses must therefore be 
carefully and thoroughly prepared for their testimony, 
with the understanding that they are entirely within their 
rights to refuse to answer questions that seek their expert 
opinion. Moreover, defense counsel (and counsel for the 
non-party witness) are on firm legal ground in objecting 
to any attempt by plaintiff counsel to turn a non-party 
physician witness into an expert, and should be diligent 
in doing so.17 objections should be made to any questions 
that call for professional or technical knowledge, seek 
testimony on the issue of causation, call for the physician 
to use his or her professional judgment, pose hypotheti-
cals, or seek testimony on, for example, the consequences 
or significance of lab values, medical conditions, or any 
aspect of the plaintiff’s medical record.  n

1. McDermott v. Manhattan Eye, Ear & Throat Hosp., 15 N.Y.2d 20, 29–30 
(1964). as an exception, however, the courts have limited the circumstances in 
which a defendant in a medical malpractice action may be called upon to give 
expert testimony against a co-defendant. the Second Department held in the 
Carvalho case that in an action for malpractice brought against more than one 
physician, one defendant physician may not be examined before trial about 
the professional quality of the services rendered by a co-defendant if the 
questions bear solely on the alleged negligence of the co-defendant and not 
on the practice of the witness. See Carvalho v. New Rochelle Hosp., 53 a.D.2d 
635 (2d Dep’t 1976).

2. Fristrom v. Peekskill Cmty. Hosp., 239 a.D.2d 315 (2d Dep’t 1997); Waters v. 
E. Nassau Med. Grp., 92 a.D.2d 893 (2d Dep’t 1983); see also Piervinanzi v. Bronx 
Cross Cnty. Med. Grp., 244 a.D.2d 396 (2d Dep’t 1997); Wilson v. McCarthy, 53 
a.D.2d 860 (2d Dep’t 1976).

3. Cuccia v. Brooklyn Med. Grp., 171 a.D.2d 836 (2d Dep’t 1991).

4. See Waters, 92 a.D.2d 893.

5. Jones v. Cummings, 55 a.D.3d 677 (2d Dep’t 2008).

6. See AXA Equitable Life Ins. Co. v. Melone, 2009 N.Y. Slip op. 32098U (Sup. 
ct., N.Y. co. 2009) (referring to the line between fact and opinion testimony 
as “elusive” and “very hard to draw”).

7. Horowitz v. Upjohn Co., 149 a.D.2d 467 (2d Dep’t 1989).

8. See De Long v. Erie, 60 N.Y.2d 296, 307 (1983).

9. AXA Equitable Life Ins. Co., 2009 N.Y. Slip op. 32098U.

10. See Meiselman v. Crown Heights Hosp., 285 N.Y. 389, 398 (1941).

11. See Cole v. Fall Brook Coal Co., 159 N.Y. 59 (1899).

12. See Griswold v. N.Y. Cent. & Hudson R.R. Co., 115 N.Y. 61 (1889).

13. See Tannenbaum v. Tenenbaum, 8 a.D.3d 360 (2d Dep’t 2004); Catalano v. 
Moreland, 299 a.D.2d 881 (4th Dep’t 2002).

14. See cPLr 3101(d)(1).

15. People ex rel. Kraushaar Bros. & Co. v. Thorpe, 296 N.Y. 223 (1947).

16. Part 221 of the Uniform rules for trial courts.

17. See, e.g., Brandes v. N. Shore Univ. Hosp., 22 a.D.3d 440 (2d Dep’t 2005) 
(trial court properly sustained objections made when plaintiff counsel sought 
expert opinions from non-party physician).

trial, the expert disclosure process is circumvented. More-
over, a physician’s expert medical opinion is a valuable 
commodity and the doctor is entitled to compensation for 
expert testimony. thus, as the courts have held, such wit-
nesses cannot be compelled to give their expert opinion. 

the court’s language in the relevant case law suggests 
that it is up to the witness and that he or she is entitled 
to refuse to answer questions that seek testimony in the 
nature of opinion evidence. indeed, the court of appeals 
held long ago that “the better rule is not to compel a [non-
party] witness to give his opinion as an expert against his 
will.”15 in the Kraushaar case the court expressed support 
for “the rule in england holding that an expert witness 
cannot be compelled to give expert testimony but may 
contract to do so for an adequate consideration.”

this principle remains unchanged under the current 
oca rules governing deposition conduct.16 rule 221.2 
addresses the questions that a witness may legitimately 
refuse to answer and provides that “[a] deponent shall 
answer all questions at a deposition, except (i) to pre-
serve a privilege or right of confidentiality, (ii) to enforce 
a limitation set forth in an order of a court, or (iii) when 
the question is plainly improper and would, if answered, 
cause significant prejudice to any person.” Most likely, 
the prohibition against compelling a non-party physician 
witness to give expert testimony fits within the “plainly 
improper” category (subsection iii). that said, although 
the so-called “new” deposition rules are five years 
old, the courts have not really fleshed out the “plainly 

in practice, the line dividing 
permissible factual observation 

and impermissible expert 
opinion is not always clear.
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New 
Criminal 
Justice 
Legislation
By Barry Kamins

this column will discuss new criminal justice leg-
islation signed into law by Governor cuomo that 
contains amendments to the Penal Law, criminal 

Procedure Law (cPL), Vehicle and traffic Law (VtL) and 
other related statutes. it is recommended that the reader 
review the legislation for specific details as the following 
discussion will primarily highlight key provisions of the 
new laws. 

New Crimes
the Legislature has created a number of new crimes. one 
of them, assault on a Judge,1 provides stronger protec-
tion for judges who are physically attacked by provid-
ing for enhanced penalties that already exist for certain 
groups – that is, peace officers, police officers, firefighters 
and emergency medical services professionals. assault 
on a Judge (either a judge of a court of record or a justice 
court), causing serious physical injury without a weapon, 
while the judge is in the performance of his or her offi-
cial duties, is now a class c felony, punishable by up to 
15 years in jail; normally, intentionally causing serious 
physical injury without a weapon is punishable by a 
maximum of seven years in jail, as a class D felony. 

the Legislature has responded to newspaper accounts 
of prostitutes working in the shadow of a Bronx elementa-
ry school by enacting the crime of Prostitution in a School 
Zone, a class a misdemeanor.2 a person will be guilty of 
the crime if he or she is over the age of 19 and commits the 
crime of prostitution during school hours within a school 
“zone” – that is, any property adjacent to the boundary line 

of a school, and when the defendant knows or reasonably 
should know that the prostitution activity is within the 
direct view of children attending such school. 

New laws ban the sale of smoking paraphernalia (hoo-
kahs, water pipes, etc.) and shisha (tobacco mixed with 
syrup) to individuals under the age of 18.3 in addition, 
it is now an unclassified misdemeanor to sell products 
marketed as bath salts but which contain mephedrone 
and MDPV (controlled substances).4 these fake bath salts 
are already outlawed in three other states. 

the Legislature has addressed the use of hidden 
compartments in motor vehicles that are almost always 
utilized to transport weapons, controlled substances and 
the proceeds of drug sales. occasionally, these secret com-
partments will be “booby-trapped,” causing serious risk 
to law enforcement. a new class D felony, obstruction of 
Governmental Duties by explosive Device or Hazardous 
Substance, criminalizes the placement of an explosive, 
bomb, or hazardous substance in a compartment that 
hinders the work of law enforcement.5 

Finally, a new class a misdemeanor, Unauthorized 
radio transmission, prohibits an unofficial “pirate” radio 
station from broadcasting without Fcc approval.6 in 
addition, a new offense was enacted under the New York 
city administrative code, relating to the restraint of ani-
mals while outdoors.7 it is now a violation to restrain an 
animal outdoors for longer than three continuous hours 
in any 12-hour period, and if an animal is restrained 
for longer than 15 minutes, it must be provided with 
adequate food, water and shelter. 



NYSBA Journal  |  January 2012  |  29

update the antiquated provisions relating to trespass on 
railroad property and to reflect the security challenges 
facing railroads and the public in the post-9/11 world. 
the new law increases the fine for trespass and prohibits 
the operation of various types of vehicles on railroad 
property.17 

Finally, the law has been amended to further protect 
animals. in order to address this, an amendment increas-
es the penalties for attending an animal fighting event. 
currently, anyone who promotes animal fighting can be 
charged with a felony. typically, during raids of animal 
fighting, the organizers were able to blend into the crowd 
as spectators, thereby evading any meaningful punish-
ment. Previously, one who merely attends an event could 
only be charged with a violation. attending an event now 
constitutes a class B misdemeanor.18

Procedural Changes
a number of procedural changes have also been enacted 
by the Legislature. Under one provision, a new “180.80 
clock” has been created for defendants who, after being 
released on their own recognizance, are re-committed 
to custody on a felony complaint, e.g; when they do not 
return to court and are arrested on a bench warrant. the 
new law does what many judges had been doing without 
express authorization by the criminal Procedure Law: fix 
a new cPL § 180.80 period giving the prosecution a new 
deadline to dispose of the felony complaint by indictment 
or preliminary hearing.19 the new time period commenc-
es from the time the court commits the defendant to the 
custody of the sheriff. 

a second change closes a loophole in the statutory 
double jeopardy provisions of the criminal Procedure 
Law. Under prior law, when a defendant was prosecuted 
in federal court for federal income tax offenses, state 
officials were barred from bringing similar charges under 
state law.20 the new provision creates an additional 
exception to the existing bar on separate prosecutions 
based on the same criminal transaction.21 

two new changes will affect bail procedures. Under 
one new provision, a non-profit charity, organized under 
§ 501(c)(3) of the United States code, is now permitted to 
post bail on behalf of an indigent defendant, provided it 
does not charge a premium or receive compensation for 
doing so.22 a second measure will make it easier for a 
defendant to post a bail bond secured by real property. in 
the past, it had been difficult for a person to post such a 
bond because of the complexity in determining the value 
of property for purposes of obtaining the bail bond. this 
forced defendants to bear the cost of using a bail bonds-
man, who is not required to use any particular system to 
verify the value of collateral. the procedure was also dif-
ficult to navigate by criminal law practitioners. Under the 
new measure, an individual can file an appraisal report 
with the clerk of the court, certified by a duly licensed 
state-certified general real estate appraiser as evidence 

Amendments
in addition to the new crimes mentioned above, the 
Penal Law has been amended to expand the definition 
of certain existing crimes. For example, Sexual abuse in 
the First Degree has been amended to conform to prior 
amendments of the rape and criminal sexual act statutes 
(formerly known as sodomy). it is now a class D felony 
for a child under the age of 13 to be subjected to sexual 
contact by a person who is 21 years of age or older.8 

the sex offense statute was amended to expand crimi-
nal liability to a wider range of governmental employees 
who engage in sexual activity with inmates of state or 
local correctional institutions to whom they are not mar-
ried. the amendment expands the definition of “employ-
ee” to include certain employees of the Department of 
corrections and community Supervision, the office of 
Mental Health and the office of children and Family 
Services.9 

the Legislature corrected a drafting oversight that 
was highlighted by the New York court of appeals 
in People v. Boothe.10 when the Legislature enacted a 
series of insurance fraud penalties in 1998, it added a 
section defining a fraudulent health care insurance act. 
However, it failed to add a corresponding section that 
would have criminalized that act. the court noted that 
the Legislature needed to amend the statute accordingly, 
which it has now done.11 

the Legislature has responded to a series of intem-
perate protests taking place at military funerals around 
the country. it has increased the buffer zone around a 
funeral, memorial service or religious service from 100 to 
300 feet; anyone making unreasonable noise within that 
zone is guilty of a class a misdemeanor.12 a new form of 
Promoting Prostitution has been added to respond to the 
distribution of very graphic business cards in certain resi-
dential neighborhoods. it is now unlawful to distribute 
obscene material to 10 or more people in a public place 
with the intent to advance or profit from prostitution.13 

the gambling statute has been amended to make clear 
that coin-operated amusement machines (video games, 
pinball machines) that provide an extra ball, time or game 
are not “gambling devices.”14 in addition, the Legislature 
responded to the recent shooting of two state troopers 
by closing a loophole in the weapon statute that did not 
prohibit individuals with prior convictions for a felony or 
serious offense from possessing certain types of weapons. 
it is now unlawful for that class of individuals to possess 
muzzle-loading firearms, black powder rifles, black pow-
der shotguns and antique firearms.15 

the music piracy laws have been amended to expand 
the definition of a “recording” to include a hard drive, 
flash drive, memory card or other data storage device.16 
this will afford more protection to an industry that has 
been victimized over the last few years and where artists 
and music retailers have been deprived of hard-earned 
profits. in addition, the railroad Law was amended to 
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nal background system, thus permitting individuals with 
prior convictions to purchase a gun. 

Under the new law, when a defendant has been con-
victed of one of four misdemeanors (assault, menacing, 
forcible touching or criminal obstruction of breathing or 
blood circulation), and it has been established that the 
defendant is related to the victim in the manner specified 
under 18 U.S.c. § 921(a)(3)(a)(ii),27 the clerk of the court 
must notify the Division of criminal Justice Services 
(DcJS). DcJS must then notify the FBi and the defendant 

is identified as a person prohibited from purchasing and 
possessing a firearm. the court can make the above find-
ing based upon an admission by the defendant or, after a 
hearing, in which the prosecution must prove beyond a 
reasonable doubt that the defendant is related or similar-
ly situated to the victim as specified under federal law.28 

Domestic violence victims will also benefit from a new 
law clarifying the date on which a final order of protec-
tion commences; it will now commence on the date of 
sentencing rather than “upon conviction.”29 an address 
confidentiality Program has been created that will autho-
rize the use of designated addresses for victims and their 
children for the purpose of service of process and receipt 
of mail. thirty-three other states have some form of this 
program, which permits the victim’s new address to 
remain anonymous, thus preventing the batterer from 
locating the victim and committing further abuse.30 

in addition, victims of criminal obstruction of 
Breathing or Blood circulation are now eligible for mon-
etary awards from the office of Victim Services even if the 
victim did not sustain any physical injury.31 the group 
of domestic violence victims eligible for support services 
has been expanded to include persons who are in an 
intimate relationship; the amendment also expands the 
crimes for which the victims are eligible for those servic-
es.32 Finally, a Missing Vulnerable adults clearinghouse 
has been created to provide a coordinated plan to address 
the problem of missing adults with cognitive impair-
ments, mental disabilities or brain disorders. Modeled 
on the “amber alert” system, New York will join four 
other states in taking steps to assist families of cognitively 
impaired adults in locating their missing loved ones.33

vehicle & Traffic Law
the Vehicle and traffic Law has been amended to make 
texting or using a portable electronic device while driving 
a primary offense. Under prior law, those who committed 
the offense of Use of Portable electronic Devices could 

of the value of the real property. this will limit the indi-
vidual’s need to use a bail bondsman to determine the 
value of the collateral.23 

the Legislature has enacted a new measure that will 
encourage individuals to assist drug users who are in 
danger of dying from a drug overdose; the measure sub-
stantially limits the prosecution of those individuals who 
are seeking emergency treatment or who are assisting 
those in need of such treatment.24 New York is the fourth 
state to enact a Good Samaritan drug law. an individual 

cannot be prosecuted for possession of a controlled sub-
stance (except for an a-i felony or drug sales “involving 
sale for consideration or other benefit or gain”) when 
he or she, in good faith, seeks health care for someone 
experiencing a life-threatening emergency, and the Good 
Samaritan is found in possession of drugs. the immunity 
also extends to the person seeking the emergency health 
care. 

in addition, there is now an affirmative defense to a 
charge of criminal Sale of a controlled Substance (except 
for an a-i or a-ii felony) when the controlled substance 
was obtained as a result of seeking or receiving emergen-
cy health care. the defense applies to the Good Samaritan 
or the person undergoing the emergency provided the 
defendant has no prior conviction for a class a-i, a-ii or 
class B drug felony. 

in other procedural changes, a court may now deter-
mine, prior to sentence, a defendant’s eligibility for a 
certificate of relief from civil disabilities.25 Finally, the 
groundwork for e-filing in criminal courts has been laid. 
the chief administrative Judge will create an advisory 
committee to evaluate the impact of e-filing in criminal 
courts and a report containing an evaluation and recom-
mendation must be filed by January 1, 2012, and sent to 
the Governor, Legislature and chief Judge.26 

Crime victims
each year the Legislature enacts legislation to assist crime 
victims, and 2011 was no exception. Victims of domestic 
violence will benefit from a number of new laws. First, 
one new law closes a gap between federal and state anti-
domestic violence laws by preventing individuals who 
are convicted of certain violent misdemeanors from pur-
chasing firearms. currently, a federal firearms dealer may 
not sell a firearm to a person who has been convicted of a 
misdemeanor involving domestic violence. the problem 
has been that, up to now, information about New York 
convictions had not been transmitted to the FBi’s crimi-

the Vehicle and traffic Law has been amended to make texting or 
using a portable electronic device while driving a primary offense.
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number of prison programs as well as the ignition inter-
lock device program and mandatory surcharge and crime 
victim fees were also extended to September 1, 2013.44 
the law suspending driving privileges for parents who 
fail to pay child support is extended until June 30, 2013.45 
Finally, the interagency task Force on Human trafficking 
is extended until September 1, 2013.46 

Other Legislation
a number of changes have been made in statutes other 
than the Penal Law and criminal Procedure Law. the 
Legislature has enacted a significant training bill that 
requires the Municipal Police training council to estab-
lish training on the subject of crimes involving sexual 
assault with an emphasis on a victim-centered approach. 
the bill also mandates training for judges with respect 
to crimes involving sexual assault.47 the Legislature has 
taken the first step in amending the State constitution to 
increase the age until which supreme court judges can be 
certificated, from the age of 76 to 80 years.48 the measure 
would also change the retirement age for judges of the 
court of appeals from 70 to 80. 

other new legislation authorizes local correctional 
facilities to house out-of-state prisoners with the approval 
of the appropriate local legislative bodies.49 a barber’s 
license will now be suspended or revoked if alcohol is 
sold on the premises to minors.50 Finally, law enforce-
ment officers within the Federal Protective Service have 

not be stopped by a police officer unless the motorist 
was committing some other VtL offense. the new law 
permits the officer to stop the car solely for this offense.34 
the amendment also changes the rebuttable presump-
tion found in the statute. a person who holds a portable 
electronic device is presumed to be using such device; 
the presumption can be rebutted by evidence tending to 
show that the operator was not using the device. a sec-
ond amendment significantly expands the list of criminal 
convictions that disqualify an individual from becoming 
a school bus driver.35 in all, 26 felony convictions have 
been added to the list, raising the total to 58. 

Sex Offenders
Several new laws will affect individuals who must reg-
ister as sex offenders. First, procedures for verifying the 
current addresses of sex offenders have been tightened. 
an offender who refuses to sign a verification form can 
now be charged with an e felony and such refusal may 
result in a revocation of parole or probation.36 in addi-
tion, level two offenders must now register their place 
of employment.37 the sex offender registry must now 
include the registrant’s type of assigned supervision and 
the length of time of such supervision.38 Finally, a person 
who is convicted of attempted Unlawful Surveillance 
must now register as a sex offender.39 

Sentencing and Parole
a number of changes have taken place in the area of 
sentencing and parole. the Department of correctional 
Services and the Division of Parole have been merged 
into the Department of correction and community 
Supervision (DccS).40 DccS has assumed responsibility 
for supervising people after they are released from pris-
on. the executive Law has been amended to substitute 
risk assessment procedures for the prior guidelines that 
governed discretionary release on parole.41 

State Prisoners
another new law clarifies that certain documents must 
accompany an individual being committed to state pris-
on. a “sentence and commitment” (or certificate of con-
viction) and any order of protection must accompany the 
defendant.42 this will permit DccS to take the necessary 
steps to ensure that the order of protection is complied 
with during the period of incarceration. 

Repeals and Extensions
each year the Legislature enacts laws that either repeal 
or extend existing statutes. For example, a number of 
sentencing structures set to expire on September 1, 2011, 
were extended until September 1, 2013: minimum peri-
ods of incarceration for persistent violent felony offend-
ers; indeterminate sentences for a felony; sentences for B 
and c violent felonies; sentences for second violent felo-
ny offenders; sentences for second felony offenders.43 a 

■  Court & Litigation

■  BankruptCy & Depository

■  trusts & estates

■  inDemnity & misCeLLaneous

■  LiCense & permit

Surety Bond SpecialiStS

One Grand Central Place
60 East 42nd Street
Suite 965
New York, NY 10165

212-986-7470 Tel
212-697-6091 fax

bonds@levinecompany.com

212-986-7470



32  |  January 2012  |  NYSBA Journal

weapon, committed by a current or former spouse, parent, or guardian of the 
victim, by a person with whom the victim shares a child in common, by a 
person who is cohabiting with or has cohabited with the victim as a spouse, 
parent, or guardian, or by a person similarly situated to a spouse, parent, or 
guardian of the victim.” 

28. 2011 N.Y. Laws ch. 258 (amending cPL § 370.15, eff. Nov. 29, 2011).

29. 2011 N.Y. Laws ch. 9 (amending cPL § 530.12, eff. May 13, 2011).

30. 2011 N.Y. Laws ch. 502 (adding executive Law § 108, eff. June 23, 2012) 
(exec. Law).

31. 2011 N.Y. Laws ch. 502 (amending exec. Law § 631, eff. Dec. 22, 2011).

32. 2011 N.Y. Laws ch. 11 (amending Soc. Services Law § 459-a, eff. apr. 13, 
2011).

33. 2011 N.Y. Laws ch. 222 (adding exec. Law § 837-f-1, eff. oct. 23, 2011).

34. 2011 N.Y. Laws ch. 109 (amending VtL § 1225-d, eff. July 12, 2011).

35. 2011 N.Y. Laws ch. 400 (amending VtL § 509-cc, eff. Feb. 12, 2012).

36. a.424 (amending correction Law § 168-f, eff. 60 days after Governor’s 
signature).

37. 2011 N.Y. Laws ch. 532 (amending corr. Law § 168-b, eff. Sept. 23, 2011).

38. 2011 N.Y. Laws ch. 507 (amending corr. Law § 168-b, eff. Sept. 23, 2011).

39. 2011 N.Y. Laws ch. 513 (amending corr. Law § 168-a, eff. Sept. 23, 2011).

40. 2011 N.Y. Laws ch. 62 (eff. apr. 1, 2011). 

41. 2011 N.Y. Laws ch. 62 (eff. Sept. 27, 2011); see Philip M. Genty, Outside 
Counsel: Changes to Parole Laws Signal Potentially Sweeping Policy Shift, N.Y.L.J., 
Sept. 1, 2011.

42. 2011 N.Y. Laws ch. 177 (cPL § 380.65, eff. Sept. 1, 2011).

43. 2011 N.Y. Laws ch. 57.

44. Id.

45. 2011 N.Y. Laws ch. 101.

46. 2011 N.Y. Laws ch. 24.

47. 2011 N.Y. Laws ch. 506 (adding exec. Law § 840, eff. Dec. 22, 2011).

48. a.8469; once it is signed there will be a constitutional amendment requir-
ing passage by two successive legislatures and approval by the voters.

49. 2011 N.Y. Laws ch. 573 (adding corr. Law § 500-0, eff. Sept. 23, 2011).

50. 2011 N.Y. Laws ch. 417 (amending General Business Law § 441, eff. Feb. 
11, 2012).

51. 2011 N.Y. Laws ch. 407 (amending cPL § 2.15, eff. aug. 17, 2011). 

been granted peace officer status. this will restore the 
status they had when they were previously agents of the 
U.S. immigration and customs enforcement.51  n

1. 2011 N.Y. Laws ch. 148 (adding PL § 120.09, eff. Nov. 17, 2011).

2. 2011 N.Y. Laws ch. 191 (adding PL § 230.03, eff. Nov. 17, 2011).

3. 2011 N.Y. Laws ch. 131 (amending PHL § 1399-aa, eff. Jan. 1, 2012).

4. 2011 N.Y. Laws ch. 130 (amending PHL § 3306, eff. aug. 14, 2011).

5. 2011 N.Y. Laws ch. 327 (adding PL § 195.17, eff. Nov. 1, 2011).

6. 2011 N.Y. Laws ch. 361 (adding PL § 190.72, eff. Jan. 31, 2012).

7. Local Law 10 (admin. code § 17-197, eff. May 1, 2011).

8. 2011 N.Y. Laws ch. 26 (amending PL § 130.65, eff. Nov. 1, 2011).

9. 2011 N.Y. Laws ch. 205 (amending PL § 130.05, eff. Nov. 1, 2011).

10. 16 N.Y.3d 195 (2011).

11. 2011 N.Y. Laws ch. 211 (amending PL § 176.05, eff. Nov. 1, 2011).

12. 2011 N.Y. Laws ch. 528 (amending PL § 240.21, eff. Mar. 21, 2012).

13. 2011 N.Y. Laws ch. 215 (amending PL § 230.20, eff. Nov. 17, 2011).

14. 2011 N.Y. Laws ch. 8 (amending PL § 225.00, eff. Mar. 25, 2011).

15. 2011 N.Y. Laws ch. 357 (amending PL § 265.01, eff. Jan. 30, 2012).

16. 2011 N.Y. Laws ch. 313 (amending PL § 275.00, eff. Nov. 1, 2011).

17. 2011 N.Y. Laws ch. 176 (amending railroad Law § 83-a, eff. Jan. 16, 2012).

18. 2011 N.Y. Laws ch. 332 (amending agriculture & Markets Law § 351, eff. 
Sept. 2, 2011).

19. 2011 N.Y. Laws ch. 565 (amending cPL § 530.60, eff. oct. 23, 2011).

20. See People v. Helmsley, 170 a.D.2d 209 (1991).

21. 2011 N.Y. Laws ch. 186 (amending cPL § 40.20, eff. oct. 18, 2011).

22. a.8158 (amending cPL § 500.10, eff. 90 days after Governor’s signature).

23. 2011 N.Y. Laws ch. 305 (amending cPL § 500.10, eff. aug. 3, 2011).

24. 2011 N.Y. Laws ch. 154 (amending PL § 220.03 and adding § 220.78, eff. 
Sept. 18, 2011).

25. 2011 N.Y. Laws ch. 488 (amending correction Law § 702, eff. aug. 17, 
2011) (corr. Law).

26. 2011 N.Y. Laws ch. 543 (amending Judiciary Law § 212, eff. Sept. 23, 
2011).

27. the federal statute requires that the misdemeanor has, as an element, 
“the use or attempted use of physical force, or the threatened use of a deadly 
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increasing Diversity 
Among Arbitrators 
A Guideline to What the New Arbitrator and  
ADR Community Should Be Doing to Achieve This Goal
By Sasha A. Carbone and Jeffrey T. Zaino

Introduction
this article is primarily for women and minority arbitra-
tors who are looking to establish their careers. the path 
to success is not always clear, and there are different 
approaches to consider. However, there are fundamental 
guidelines that we think every new arbitrator, whether 
diverse or not, should consider. to be successful, new 
arbitrators must take the initiative, seize control of their 
careers early on and continue at that pace. this article 
seeks to provide a basic reference on the subject of estab-
lishing a career in arbitration, keeping in mind that the 
challenges to becoming successful as a neutral can be 
even more acute for women and minorities. 

Becoming a neutral can be rewarding and fulfilling, 
providing an opportunity to perform a crucial function 
necessary for this country’s dispute resolution system. 
From incorporating alternative dispute resolution claus-
es in national and state legislation to court-mandated 
alternative dispute resolution (aDr) programs, aDr is 
increasingly a mainstay of our justice system. it is critical, 
therefore, that aDr neutrals reflect the diverse cultural 
makeup of its market. Diversity, as we see it, includes 
cultural, racial, geographic, language and gender differ-
ences.

why is diversity important to aDr? Gwynne a. wil-
cox, esq., of Levy ratner, P.c., in New York city, notes 
the following:

i believe that increasing the diversity among arbitra-
tors is extremely important to the process. while the 
diversity of the workforce has drastically changed over 
the years, it is evident that the arbitrator pool has not 
evolved to the same extent. the majority of arbitrators 
do not reflect the workers who appear before them and 
cannot identify with their realities as workers. Diver-
sity among arbitrators will provide more credibility to 
the process in the eyes of the grievants. also, a more 
diverse panel of arbitrators will provide a wider range 
of perspective and experiences that are often lacking 
among arbitrators who have had life experiences that 
differ greatly from those of the grievants.

A Look at the Numbers, a Greater Need for Diversity
there is no question that the aDr community is lacking 
in diversity. this can be attributed to a number of factors, 
including a lack or perceived lack of access for diverse 
candidates, failure by arbitral organizations to reach out 
to diverse candidates, and an arbitrator selection process 
that relies upon users to select neutrals to serve on their 
cases. and while corporations have been increasingly 
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Yet, there is much a new arbitrator can do in this inter-
im or transitionary period to increase visibility and gain 
training and practical experience. we list four examples 
below. while none of these elements assures success, 
taken together they provide best practices for position-
ing a neutral to leverage opportunities, which usually 
expand as the neutral becomes more active. 

1. Mentoring
Mentoring should start when a professional is consider-
ing the aDr practice, and it should never end. Successful 
mentoring relationships can provide invaluable aid to 
building and managing an aDr practice. Mentorship is a 
tradition in many areas of alternative dispute resolution 

– for example, the code of Professional responsibility for 
arbitrators of Labor-Management Disputes provides that 
one of the obligations an experienced arbitrator has to 
the profession is  to cooperate in training new arbitrators.

when working with a mentor, it is useful to establish 
from the start goals and guidelines for how the relation-
ship will work. is the purpose of the mentorship to gain 
contacts, shadow the mentor in arbitration hearings, 
obtain advice or a combination of these goals? a new 
arbitrator should consider how often the mentor can rea-
sonably be expected to be available and whether that fits 
the mentee’s needs. these should be set early and com-
municated to the mentor to ensure that both parties start 
off on the right note. 

another consideration is the length of the mentorship 
period. ideally, the mentoring relationship should have 
a timeline to help both parties manage expectations and 
goals. 

there is no rule that arbitrators can only have one 
mentor. Using multiple mentors can provide increased 
exposure for the new arbitrator. For example, a mentor 
could be a highly experienced and work regularly but 
have a caseload limited to a few large aDr users or 
industry sectors (i.e., only private or public). Such expo-
sure is valuable to the new arbitrator, but it could be lim-
ited. By researching the caseloads of mentors and using 
multiple mentors, the new arbitrator has a better chance 
of gaining exposure to different industries. also, by using 
only one mentor the new arbitrator could run the risk of 
being negatively identified with one arbitrator or sector 
of an industry. 

Shadowing experienced neutrals gives an inexperi-
enced neutral the opportunity to observe peers’ style 
and conduct. while the new arbitrator is not permitted 
to weigh in on any issues in the arbitration, shadowing 

vigilant in their employee diversity initiatives and require 
that their outside law firms employ and utilize diverse 
lawyers, they have not addressed the diversity issue in 
any coherent way when it comes to selecting neutrals to 
hear their disputes in arbitration. arbitral associations 
continue to improve the diversity of the pool of arbitra-
tors, but it is incumbent upon corporations to be mindful 
of diversity relative to the aDr process.

at the american arbitration association (aaa), creat-
ing and maintaining the diversity of our neutrals roster 
is part of our mission. while the aaa has made great 
strides, it recognizes that more work is needed. at the 
aaa, our overall roster of Neutrals is approximately 
23% diverse for gender and race. For the aaa’s major 

divisions, the diversity varies depending upon the case- 
load: labor (27%), employment (42%), commercial (17%), 
construction (10%), and insurance (20%).

Despite the ongoing efforts to assist new arbitrators, 
certain fields have particular challenges. For example, 
breaking into the labor arbitration field is difficult because 
in order to be considered on most labor panels, you must 
be a truly neutral decision maker (i.e., a full-time decision 
maker or one in a profession considered neutral), which 
is not the case for other arbitration disciplines such as 
commercial, construction, international, or insurance. to 
be on the aaa’s labor panel, an arbitrator cannot be an 
advocate for either unions or employers, or be employed 
by a government agency, company or union involved 
in labor-management disputes. Since the only source 
of income for many new labor arbitrators is their labor 
arbitration practice, this can pose significant financial 
and professional risks. consequently, these arbitrators 
depend more on networking and visibility than arbitra-
tors in other disciplines. in short, the need to network and 
develop a caseload, always critical for arbitrators, is even 
more important for nascent labor arbitrators.

Getting on a Panel Is Just the Beginning
appointment to an arbitral panel or selection to become 
a neutral for an arbitral sponsoring organization is a sig-
nificant achievement for a young arbitrator. the fact of 
selection means that the neutral has attained a high level 
of industry expertise or knowledge and has reached the 
point where that expertise can translate into the young 
arbitrator’s selection as a panelist on arbitration cases. 
However, the new arbitrators may be unpleasantly sur-
prised that acceptance as a member of an arbitral associa-
tion’s panel does not mean he or she will be selected for 
cases right away. 

to be successful, new arbitrators must take the initiative, 
seize control of their careers early on and continue at that pace. 
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mediating disputes and to meet others embarking on 
similar careers.

3. Exposure – Networking Through Professional 
Organizations and Publishing Opportunities
Bar Associations
almost every bar association in the United States has an 
alternative dispute resolution section, a mediation section 
and/or an international dispute resolution section. it is 
very important for those new to the field to get involved 
in these associations. the profession’s leading thinkers 
are often members of these committees and involvement 
with them presents an unparalleled opportunity to net-
work and learn about developments in the field. 

Industry-Specific Organizations
industry-specific organizations may provide new arbi-
trators opportunities for growth and development. For 
example, some of the 122 regional offices of the Better 
Business Bureau (BBB) have pro bono or modest hono-
rarium aDr programs to handle consumer-to-business 
complaints and certain business-to-business disputes. 
the pro bono arbitrators receive internal training and 
observe a set amount of BBB arbitrations before being 
assigned a case.

Many state associations of realtors also have estab-
lished aDr programs that use both mediators and arbi-
trators. these associations could provide opportunities 
for a new arbitrator to receive training and hear actual 
cases. Specifically in the area of labor law, most states 
have public employment relations boards that are quasi-
judicial agencies that oversee public sector collective bar-
gaining and adjudicate disputes using labor arbitrators 
who work pro bono or for a minimal fee. 

Join Committees, Subcommittees
there are numerous opportunities to get involved by 
joining committees and subcommittees of bar asso-
ciations and industry-specific organizations. Because of 
aDr’s ever-evolving nature, there is always legislation to 
consider, case law to review, and best practices to create 
and evaluate. Joining these committees and subcommit-
tees creates a real opportunity to shape the thinking on 
these topics, as well as to learn from colleagues. 

Run for Office Within the Organization
running for office within an organization provides 
opportunities not only to lead, but to learn and grow as 
a neutral. these offices are generally high profile, and 
the committees do substantive work and analysis that 
impacts the profession. Haydee rosario, a new labor and 
employment arbitrator, notes the following:

Gaining the acceptance of advocates on both sides 
of the aisle takes time, discipline and hard work. it 
does not happen overnight because each side needs 
to trust you before they select you to hear their cases. 

provides the additional benefit of allowing the new arbi-
trator the opportunity to consider how he or she would 
handle the issues if presiding over the case. of course, the 
arbitrator hearing the case would need to obtain permis-
sion from the parties and the administrator.

writing mock decisions is also a good way to hone 
skills. New arbitrators can write decisions of the case 
being observed for review by the arbitrator hearing the 
case. there are also many case scenarios available either 
through sponsoring organizations or, generally, on the 
internet. New arbitrators can utilize these case scenarios 
to draft mock decisions, and have them reviewed by 
more seasoned arbitrators.

2. Pro Bono or Reduced Fee Work
Getting the first arbitration case can be difficult for the 
new practioner, but there are opportunities to serve on a 
pro bono basis or on reduced fee cases that may provide 
future opportunities.

Court-Sponsored ADR Programs
there are numerous court-sponsored aDr programs 
nationwide. Many of these programs require neutrals to 
serve pro bono on a minimum number of cases per year. 
Some programs allow a neutral who has completed his 
or her probono requirement to accept payment from the 
parties, provided they agree to the terms in writing in 
advance.

Bar Associations
the american Bar association Section of Dispute resolu-
tion urges arbitrators to devote at least 50 hours of pro 
bono aDr services annually. it has established a Pro 
Bono committee to assist neutrals with locating opportu-
nities. For example, many state and city bar associations 
have pro bono fee-dispute programs, which offer excel-
lent experience. 

Private ADR Providers
if an arbitrator is a member of a roster of neutrals for 
a private aDr provider, he or she should inquire as to 
whether there are opportunities to serve on a pro bono 
basis for hardship cases or on reduced fee cases, such as 
for expedited caseloads. while pro bono opportunities 
may be limited, expedited caseloads are gaining popular-
ity for small-dollar disputes. these cases are often on a 
documents-only basis and provide a new neutral with an 
opportunity to handle a case on a smaller scale. 

in addition to opportunities in arbitration, the new 
practioner should not foreclose other readily available 
aDr opportunities. Many local community mediation 
programs offer opportunities to mediate with the attrac-
tive benefit that they also often provide no-cost or low-
cost training in exchange for a commitment to volunteer. 
this often enables the candidate to obtain experience in 
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New arbitrators should not be afraid to take a stand. 
Neutrality and respect should be a primary concern; timid-
ity, however, can hurt your reputation. the most successful 
arbitrators have strong personalities and make tough deci-
sions without worrying about alienating individual aDr 
users or advocates.

4. What ADR Providers and Users Should Do  
and What They Are Doing
Sponsoring organizations that administer arbitrations 
bear a great degree of responsibility in both the recruit-
ment and maintenance of diverse neutrals. it is not 
enough to have diverse neutrals on the roster; sponsoring 
organizations must ensure that there are opportunities 
for advancement in the field. 

there are numerous ways that sponsoring organiza-
tions can provide assistance to diverse neutrals starting 
out in the field. at the outset, it is important for spon-
soring organizations to commit to investing in diverse 
neutrals. this means that sponsoring organizations com-
mit to provide resources to diverse neutrals early on in 
their careers, and continue that commitment. Many of the 
resources are readily available to sponsoring organiza-
tions, and are often utilized, albeit in a piecemeal way. in 
order to have a substantial impact on the profession, there 
needs to be a systematic way to provide these resources 
to those trying to establish themselves in the field. 

Publish Written Opinions; Allow Easy Access  
by ADR Users
when researching unknown or new arbitrators, most 
aDr users seek written opinions. this can be chal-
lenging. LexisNexis and westlaw offer some redacted 
arbitration opinions, but the majority of these opinions 
come from experienced arbitrators. Published opinions 
are usually selected from complicated, unusual and/or 
extraordinary cases. New arbitrators’ opinions are rarely 
selected, which limits exposure. 

Some aDr providers publish opinions but mostly 
by experienced arbitrators. So if a new arbitrator has 
published opinions, there needs to be a vehicle for easy 
access. Both aDr providers and users should collec-
tively determine a method for publishing and widely 
distributing opinions of new arbitrators, possibly by 
developing easily accessible web pages and other elec-
tronic tools. aDr users need such a resource to obtain 
information about unknown and new arbitrators. Par-
ties want a substantive reason for selecting the new 
arbitrator – whether obtained from referrals, resumes or 
published opinions. 

Opportunities for Arbitrators to Publish and  
Showcasing New Arbitrators With Photographs  
and Q&A 
one way for sponsoring organizations to provide expo-
sure to diverse neutrals is to encourage publication in 

there is a process that needs to take place before you 
become acceptable as an arbitrator. Your participation 
in organizations such as the New York city Labor 
and employment relations association (Lera) is an 
essential part of that process. Lera offers you the 
opportunity to network with other professionals and 
to learn about new developments, issues and practices 
in the field. Being part of Lera’s executive committee 
has given me the opportunity to learn about changes 
in the labor and employment arena while working 
directly with many of the labor and management rep-
resentatives in New York and New Jersey. this experi-
ence may prove to be invaluable in gaining the trust 
and credibility that i need as an arbitrator.

Attend Events: Speaking Events, Educational  
Programs, CLE Courses, Luncheons, and  
Other Networking Events
Bar associations, sponsoring organizations and law firms 
all provide ample opportunities for novice arbitrators 
to network at events and educational programs. to the 
extent that a neutral has a particular expertise in a note-
worthy topic, speaking at an event is another way to gain 
exposure in the field. Start by approaching your sponsor-
ing organization or bar association committee with an 
idea for a panel and topic, then work with more seasoned 
arbitrators to craft the presentation. Many sponsoring 
organizations law firms, and bar associations offer online 
seminars that have the added benefit of sharing your 
thoughts with potentially large audiences.

Publishing Articles 
Publishing articles is another way to show the market-
place your subject matter expertise. Many organizations 
and journals have an ongoing need for articles, including 
those that focus on aDr. the field of aDr is ripe for 
articles covering recent case law developments. whether 
it is a split among the circuits on an aDr issue or best 
practices for limiting discovery in arbitration, neutrals 
should look for topics that interest them and that may 
provide an opportunity to get published. aside from 
aDr specific topics, new arbitrators should also consider 
publishing on a topic specific to their area of expertise. 
once published, obtain reprints and circulate.

Ongoing Evaluation and Review
Marketing yourself as a neutral is an ongoing process. New 
neutrals often lament that they are not being selected for 
cases as often as they think they should, despite their expe-
rience. New arbitrators should review their resume quar-
terly to make sure that it is current. Having your resume 
reviewed by other arbitrators or mentors is very important.

Give an honest assessment of your per diem, cancella-
tion fee and study time fees. a new neutral should consider 
whether his or her rate is reasonable and competitive. 

Neutrals should also consider taking advantage of 
opportunities for ongoing review of technique, style and 
writing skills through refresher and aDr training courses. 
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sponsored successful panel programs with 12 new arbi-
trators. More than 150 aDr users attended each program. 

ruth Moscovitch, a new arbitrator panelist on the 
May 2010 program, stated, “there is no question that i 
have benefited from the experience and exposure. Many 
people came up to me afterward to give me positive feed-
back, and i continue to hear that people are asking about 
me. i also got two new cases from the aaa, so that has 
been a tangible result.”

Bring Together ADR Users, Providers, and  
Experienced and New Arbitrators to Discuss  
Collectively How This Goal Can Be Achieved 
there is a need for more communication and dialogue 
about developing new arbitrators. this should no 
longer be an academic exercise, but an industry-wide 
effort. there should be actual initiatives and a clear 
understanding that investing in new arbitrators is 
mutually beneficial. the main players – aDr users, 
providers, experienced arbitrators, and new arbitra-
tors – have to be on board and ready to make changes. 
representatives from each group should meet annually 
or semi-annually to discuss goals, specific caseloads for 
new arbitrators, resources, and steps towards imple-
menting programs. 

Use New Arbitrators, Reaching Out to Women  
and Minorities, on Specific Caseloads to Provide  
Exposure and Experience
the best way to assist a new arbitrator is by putting him 
or her on a case. Plenty of arbitration caseloads involve 
straightforward factual and legal issues. these types of 
cases should not be decided by experienced arbitrators 
with high per diems but by new, less expensive arbi-
trators. the perceived risk factor for the aDr users is 
reduced and these cases provide an opportunity for the 
aDr user to create a larger pool of arbitrators. Seeing an 
arbitrator in action is the only true way for the aDr user 
to achieve an absolute comfort level. aDr providers offer 
less-complicated case services and try to utilize new arbi-
trators. For example, the aaa offers Labor rapid resolve 
where an arbitrator will hear up to three cases in a single 
day for a reduced flat fee. these types of cases, heard 
mostly by new arbitrators, usually involve suspension or 
discipline issues. 

Conclusion
it can take several years for the novice arbitrator to 
achieve success in the field. this is true even for the 
arbitrator with stellar credentials and an active practice. 
while all professions demand that practitioners market 
and promote themselves to achieve broader success, arbi-
tration’s commitment to the highest ideals of fairness and 
access to justice is reflected in the path to success. they 
enhance and advance an arbitrator’s career and are the 
foundation for the future of the entire profession. n

their journals or newsletters. this is a low cost, high 
impact way to provide advancement opportunities. 

Putting a “name to a face” is vital in the arbitration 
industry, especially for new arbitrators. Many new arbi-
trators are now developing web pages with pictures, 
testimonials and other useful information. aDr provid-
ers should assist with this effort by developing methods 
and/or better vehicles for showcasing new arbitrators. 
For new arbitrators in the labor field, the aaa imple-
mented a pilot program in 2010 in which five labor arbi-
trators were spotlighted in an electronic publication that 
used a Q&a format and included photographs. Many of 
the questions were provided by aDr users, such as:

•	What	past	professional	and/or	personal	experiences	
have you had that make you a better arbitrator?

•	What	is	the	most	difficult	decision	you	had	to	make	
on a case that you presided over?

the AAA Arbitrator Spotlights were sent, via an email 
blast, to hundreds of aDr users. 

Review of Ranking to Provide Guidance to Arbitrators
once neutrals become members of a roster, they don’t 
know if they are being listed on actual panels presented 
to the parties or what their level of acceptability is unless 
they are being selected for cases. For some, there is a long 
period – sometimes six months to a year – before being 
selected for a case. we propose that sponsoring organiza-
tions periodically share information with neutrals to let 
them know whether they are being listed and the number 
of cases for which they have been listed, and how parties 
are ranking the neutral if a list/strike process is being 
utilized. 

Permanent Panels for New Arbitrators
a new arbitrator should seek, where possible, permanent 
panel assignments. Many aDr providers and large users 
have established permanent panels for their less com-
plicated caseloads, geared towards new arbitrators who 
have substantive experience. For example, there could 
be specific discipline disputes in the labor-management 
context that are assigned permanent panels. typically, 
the per diem is determined by the parties and there are 
set requirements for both the arbitrator’s study time and 
cancellation fees. Many permanent panels are established 
because the volume of disputes. Such permanent panels 
work on a rotation basis and have annual reviews of the 
panel and fee structure. the parties must mutually agree 
on all arbitrators on the permanent panel.

ADR Providers and Users Need to Sponsor More 
New Arbitrator Programs and Meet-and-Greet 
Events 
By sponsoring professional and social networking events, 
aDr providers and users can provide greater exposure, 
which benefits new arbitrators. in May 2010 and June 
2011, the New York city Bar association and aaa co-
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A Match Made in Albany: 
The uneasy Wedding  
of Marriage Equality and 
Religious Liberty
By frank Gulino

with passage of the Marriage equality act,1 New 
York became the sixth state in the nation to 
allow same-sex partners to marry and only the 

third state to do so through legislation.2 in a dramatic late-
night vote, the State Senate passed the bill legalizing same-
sex marriage on June 24, 2011, and Governor andrew M. 
cuomo signed the bill into law the same night.3 as 
Governor cuomo noted in a memorandum announcing 
its passage, the Marriage equality act “grant[s] same-sex 
couples the freedom to marry . . . as well as hundreds of 
rights, benefits, and protections that have been limited to 
married couples of the opposite sex.”4 according to the 
act, “[a] marriage that is otherwise valid shall be valid 
regardless of whether the parties to the marriage are of 
the same or different sex.”5 the law became effective 30 
days after its enactment, and the first same-sex marriages 
were performed under the act on July 24, 2011.6 

Passage of the bill permitting same-sex marriage 
in New York was neither easy nor inevitable. on the 
contrary, it came only after days of intense negotiations 
between the Democratic Governor, who championed 

the legislation, and Senate republicans concerned about 
the rights of religious organizations to be exempted 
from provisions of the act that were antithetical to their 
beliefs.7 Despite the compromises made by proponents 
and opponents, however, inclusion in the act of so-called 
“religious exceptions” has proved unsatisfactory to some 
on both sides of the gay marriage issue. whether the civil 
rights granted to same-sex couples and the exceptions 
granted to religious organizations under the act will be 
compatible – and workable – over the long haul remains 
to be seen. 

The Road to Same-Sex Marriage in New York
in its preamble to the Marriage equality act, the New York 
State Legislature declared that “marriage is a fundamental 
human right . . . .”8 that declaration echoed the words of 
the U.S. Supreme court in Loving v. Virginia, the 1967 
landmark decision that struck down state laws forbidding 
interracial marriage.9 in Loving, the court noted that 
“[t]he freedom to marry has long been recognized as one 
of the vital personal rights essential to the orderly pursuit 
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that “marriage is the joining of one man and one woman. 
. . .”22 the Bishop of Brooklyn, in particular, expressed 
his belief that passage of the act was “another ‘nail in the 
coffin’ of marriage . . . .”23 and on the day after the first 
same-sex wedding ceremonies were conducted, a lawsuit 
was filed by a citizens group “challenging the legality of 
the process that brought gay ‘marriage’ legislation to the 
floor of the New York State Senate . . . .”24

Inclusion of “Religious Exceptions” in the Act:  
Is Anybody Happy? 
in its original form, the same-sex marriage bill included 
no exemptions for religious organizations, but was 
instead “‘roughly’ the same as the [bill] defeated in 2009” 
by the State Senate.25 indeed, only 10 days before the bill 
was passed and signed into law, it had been reported 
that the Governor “flatly said ‘no’ when asked . . . if his 
bill will include . . . religious exemptions” sought by 
republicans.26 But by June 22, Governor cuomo and 
legislative leaders from both parties were saying that 
“they supported several additional religious exceptions 
to [the] gay marriage bill and were in critical negotiations 
over wording.”27 

in the bill’s final form, the so-called “religious 
exceptions” included language providing, in pertinent 
part, that 

(1) a religious organization “shall not be required 
to provide services, accommodations, advantages, 
facilities, goods, or privileges for the solemnization or 
celebration of a [same-sex] marriage”;

(2) a religious organization’s refusal to provide the 
“services, accommodations, advantages,” etc., called 
for by the act “shall not create any civil claim or cause 
of action or result in any state or local government 
action to penalize, withhold benefits [from], or 
discriminate against” the organization; and

(3) no clergyman or minister shall be required to 
solemnize a same-sex marriage, and the refusal by a 
clergyman or minister to perform any marriage “shall 
not create a civil claim or cause of action or result 
in any state or local government action to penalize, 
withhold benefits [from], or discriminate against such 
clergyman or minister.”28

the bill passed by the Senate also contained an 
inseverability clause, guaranteeing that the legislation 
would fail in its entirety if the religious exceptions were 
successfully challenged in court.29 in the end, with the 
inclusion of the religious exceptions, the act passed the 
Senate by a 33-29 vote.30 

there is little doubt that the amendment to add 
religious exceptions was key to passage of the New 
York same-sex marriage legislation and that debate over 
the language of the exceptions dominated negotiations 
in the days leading up to the final vote.31 But there is 
considerable doubt about whether the act has done 

of happiness by free men”10 and described marriage as 
“one of the ‘basic civil rights of man,’ fundamental to our 
very existence and survival.”11 For more than 35 years 
after Loving, not a single state permitted partners of the 
same sex to exercise the “vital personal right” and “basic 
civil right” to marry, until Massachusetts’ highest court 
legalized same-sex marriage in 2003.12 it took eight more 
years for marriage equality to come to New York. 

Passage of the Marriage equality act followed years 
of unsuccessful court challenges to New York’s ban on 
same-sex marriage and failed attempts to legislate the 
right of same-sex couples to wed.13 the most recent 
court challenge led to the New York court of appeals’ 
2006 decision in Hernandez v. Robles,14 where a divided 
court held that the limitation of marriage to opposite-sex 
couples was valid under the New York State constitution 
and that “any expansion of the traditional definition of 
marriage should come from the Legislature.”15 

in an unusual coda to its opinion, the court in 
Hernandez also expressed its “hope that the participants 
in the controversy over same-sex marriage will address 
their arguments to the Legislature [and] that the 
Legislature will listen and decide as wisely as it can. 
. . .”16 Following the Hernandez court’s hopeful call for 
action by the Legislature, the Democratic-controlled 
State assembly passed a same-sex marriage bill in 2007, 
but the bill stalled in the republican-controlled State 
Senate.17 then, on December 2, 2009, after passage of 
another same-sex marriage bill by the assembly, the 
Senate – with a Democratic majority – decisively rejected 
the legislation.18 as recently as 2010, it appeared likely 
that the court of appeals would recognize out-of-state 
same-sex marriages before the Legislature would pass 
a law permitting such marriages to be performed in the 
State of New York.19 that changed in the summer of 2011 
with passage of the Marriage equality act. 

Initial Reactions to Passage of the  
Marriage Equality Act
in the days that followed its enactment, praise for the 
same-sex marriage legislation came from a variety of 
prominent sources. President Barack obama remarked 
that the New York law reflected a move “in a direction 
of greater equality,” which he called “a good thing.”20 
Secretary of State Hillary clinton – who represented New 
York in the U.S. Senate before joining the President’s 
cabinet – called the law “historic” and said that it “upheld 
the basic rights of gay people.”21 But the praise was far 
from universal. 

Despite inclusion of language in the Marriage equality 
act designed to exempt religious organizations from 
its provisions, opponents of gay marriage were far 
from satisfied. the catholic bishops of New York, for 
instance, issued a statement on the day of the act’s 
passage, declaring themselves “deeply disappointed” 
by the legislation and reaffirming the church’s teaching 
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New York law’s religious exceptions as falling “woefully 
short of protecting genuine exercise of religion for those 
who believe that marriage between a man and woman is 
the rational, civilized and divinely prescribed standard 
of sexual conduct.”39 on the other side, a New York 
legal scholar – who had wed his same-sex partner under 
Massachusetts law two years earlier – welcomed the 

act’s passage but opined that “[r]eligious exemptions 
allow marriage discrimination to continue” and that 
“to permit religious discrimination is to permit private 
discrimination.”40 

the unhappiness on both sides is understandable, and 
will continue as long as religious institutions argue the 
issue from the perspective of their right to religious liberty 
and gay marriage supporters argue from the perspective 
that same-sex couples are entitled to marry as a matter of 
equal protection. religious institutions are legitimately 
concerned about an erosion of the liberty to practice their 
beliefs, a liberty guaranteed by the First amendment, in 
the face of laws that are antithetical to those beliefs. and 
same-sex couples are legitimately concerned about the 
denial of equal protection under the law, a protection 
guaranteed by the Fourteenth amendment, that results 
from being barred from civil marriage. 

Viewed in this context, religious exemptions will be 
seen as making little sense in a statute designed to afford 
citizens the equal protection guaranteed to them under 
the constitution. on the other hand, such exemptions 
will inevitably be seen as insufficient by religious groups 
faced with a statute that declares that their beliefs are, in 
effect, unlawful. as one legal author pointed out in 2010, 

there is no legal justification for a religious exemption 
if the right to same-sex marriage is based in equality. 
at the same time, there are various and compelling 
non-legal arguments for the appreciation of religious 
liberty. in the end, we must decide whether equality 
must make room for liberty (and liberty for equality).41 

For now at least, New York is making an effort to 
see whether religious liberty can co-exist with same-
sex partners’ right to enjoy the same array of rights 
and protections that heterosexual married couples have 
enjoyed under the civil law of the state. 

Now That New York’s Elected Representatives  
Have Decided the Issue, What’s Next?
the legal effects of the Marriage equality act, in areas like 
personal taxation and employee benefits, are less than 
clear and are already fodder for commentary.42 the act’s 

anything to resolve the tensions between those who 
support same-sex marriage and religious groups for 
whom same-sex marriage is seen as an assault on long-
held, deeply felt beliefs. 

the religious exceptions that enabled passage of the 
act are not without precedent in same-sex marriage 
legislation; nor is the dissatisfaction with such exceptions. 

Vermont and New Hampshire, the states that legalized 
gay marriage through legislation prior to New York, also 
included language to protect religious organizations from 
the provisions of their marriage equality laws.32 and in 
both states, critics argued that the religious exceptions 
did not go far enough to protect the liberties of those who 
oppose gay marriage.33 

the debate about whether the right of same-sex 
partners to marry can co-exist with the freedom of 
religious groups who define marriage as the union of a 
man and a woman is not a new one. indeed, the debate 
was acknowledged when the Supreme Judicial court of 
Massachusetts made that state the first to permit same-
sex marriage, in Goodridge v. Department of Public Health.34 

in Goodridge, the court addressed the concerns of 
religious groups, declaring that “[its] decision in no way 
limits the rights of individuals to refuse to marry persons 
of the same sex for religious or any other reasons. it in no 
way limits the personal freedom to disapprove of, or to 
encourage others to disapprove of, same-sex marriage.”35 
But in 2007, a skeptical author predicted that “[t]he 
movement for gay marriage [was] on a collision course 
with religious liberty.”36 among the consequences that 
the author forecasted would flow from legalizing same-
sex marriage were “government compulsion of religious 
institutions to provide financial or other support for 
same-sex married couples and government withdrawal 
of public benefits from those institutions that oppose 
same-sex marriage.”37 

it is concern over a “collision course” between same-
sex marriage rights and religious freedoms that New 
York legislators and Governor cuomo sought to avert 
by amending the bill that became the Marriage equality 
act. But the religious exceptions that were the source of 
so much contention for proponents and opponents alike 
have not entirely satisfied those on either side of the 
debate. 

criticism of the religious exceptions in the New York 
law has surfaced, not unlike the criticism that was leveled 
against the religious exception provisions in the Vermont 
and New Hampshire gay marriage statutes at the time 
of their passage in 2009.38 one editorial denounced the 

the debate about whether the right of same-sex partners to marry 
can co-exist with the freedom of religious groups who define 

marriage as the union of a man and a woman is not a new one.
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Public Trust Doctrine 
Should Protect Public’s 
interest in State Parkland
By Gregory Berck

Introduction
New York State has had a long and prominent role in the 
preservation and protection of its parklands and historic 
sites. the state is home to both the oldest state park in the 
nation – the Niagara reservation founded in 1885 – and 
the oldest publicly funded historic site – washington’s 
Headquarters State Historic Site, dating back to 1850. 
New York is also home to the largest state-protected 
area in the contiguous United States, the 6.1-million-acre 
adirondack Park established in 1892, which is also the 
largest National Historic Landmark in the country. the 
year 1904 saw the establishment by New York State of the 
catskill Park, a 700,000-acre private/public park preserve 
with a constitutionally protected wild forest, similar in 
structure to the adirondack Park. 

New York State has also been the birthplace and home 
of some of the United States’ greatest conservation and 
preservation advocates, including theodore roosevelt, 
the first president to make land conservation a national 
topic; landscape architect and renowned park designer 

Frederick Law olmstead; topographical engineer Ver-
planck colvin; and nature photographer Seneca ray 
Stoddard. it can be argued that the modern state park 
system was brought fully to realization by New York’s 
controversial public builder robert Moses, whose pro-
vocative approach to public works projects nonetheless 
helped lead to the formation of the park system.1 today, 
the New York State Park System is made up of 178 parks 
and 35 historic sites constituting over 325,000 acres of 
protected landscape. the parks include scenic assets, 
heritage areas and various types of recreational opportu-
nities as well as “some of the state’s most imperiled and 
significant biological treasures.”2 

the Legislature, in establishing the State office of 
Parks and recreation in 1972, said, “the State of New 
York is abundant in natural, scenic and other recreational 
resources, which for over a century have educated, edi-
fied, uplifted and delighted our citizens. the establish-
ment and maintenance of a statewide system of parks, 
recreation and historic preservation are hereby declared 



NYSBA Journal  |  January 2012  |  45

to be policies of the State.”3 the State of New York and 
her people have a vested interest in all parkland, and the 
Laws of 1993 codify this vested interest:

the Legislature hereby finds and declares that there 
are over one hundred ninety State parks, recreational 
facilities and historic sites situated across the State and 
more than two hundred fifty thousand acres of land 
under the jurisdiction of the office of parks, recreation 
and historic preservation. this system of State parks, 
recreational facilities and historic sites contains unique 
and irreplaceable natural, ecological, historic, cultural, 
and recreational resources. the residents of the State 
have expressed their strong interest in and support of 
actions designed to protect these critical resources.4

additionally, the Legislature has recognized the 
importance of historic sites for the state park system and 
has codified 11 of the state’s historic sites.5 New York has 
added statutory protections to its parkland and historic 
sites to emphasize the importance of these lands to the 
state and its citizens. Section 31.03 of the N.Y. Parks, rec-
reation and Historic Preservation Law states: 

the urban and regional areas of the State are rich 
in cultural and natural resources of statewide sig-
nificance associated with our growth and attainments 
over time. . . . it is the State’s interest to protect, pre-
serve, enhance and promote the natural and cultural 
resources found in significant historic settings that 
reveal the State’s heritage.

in creating the New York Park Preserve System, the 
Legislature directs the office of Parks, recreation and 
Historic Preservation (oPrHP) to “maintain the integrity 
of park land, flora, fauna, and scenic vistas; restore and 
maintain historical and archeological sites; and provide 
for the management of all unique, rare or endangered 
species of flora and fauna within park preserve areas.”6

the Public trust Doctrine commentator David Slade 
has written, “we are a tiny planet with very serious ‘car-
rying capacity problems, and are in dire need now of 
sound and wise environmental stewardship.’”7 Natural 
sites and heritage areas are often looked down upon by 
entities concerned primarily with fiscal results. this is a 
mistaken view. these natural areas are the most impor-
tant sites in the United States and in New York. we must 
keep these areas open and pristine for future generations. 

in 2010, the administration of Governor David Pater-
son ordered the closure of 64 state parks and 15 historic 
sites unless $11 million were added to the parks budget. 
in response to the proposed closures, Dennis r. reiden-
bach of the National Park Service (NPS) reminded the 
Governor that “[u]nder the Land and water conservation 
Fund (LwcF), New York has received approximately $230 
million in LwcF assistance since 1965” and “the closure 
of any State park or historic site that has received LwcF 
and/or Federal Lands to Parks [FLP] assistance would be 
viewed by the NPS as being in noncompliance with Fed-

eral requirements for those programs,”8 thus jeopardizing 
millions in federal LwcF and FLP assistance. 

to prevent these closures, the Legislature shifted $11 
million from the environmental Protection Fund to the 
parks budget. with this compromise in place, Governor 
Paterson promised not to close any state parks or historic 
sites. as the cuomo administration commenced, Gover-
nor cuomo declared that he would not close any in 2011; 
andrew Beers, the acting commissioner of oPrHP, 
repeated this statement. Despite these statements of sup-
port, oPrHP has compromised three state parks (wood-
lawn Beach, knox Farm, Joseph Davis Park) and shut-
tered one historic site (the Herkimer Home). this article 
contends that the closing and alienation of state parks 
and historic sites, without the consent of the Legislature, 
is in violation of the Public trust Doctrine, a common law 
doctrine that the citizens and courts in the United States 
have used to protect our parks and historic sites, and 
argues that the State environmental Quality review act 
has been violated as well. it concludes with recommenda-
tions on how the state can better protect its public lands 
and meet its duties under the Public trust Doctrine.

History of the Public Trust Doctrine in the  
United States and in New York
the Public trust Doctrine originated in the roman 
empire 1,500 years ago.9 “the institutes assured the 
citizens of rome that all could approach the seashore, 
provided that he respects habitations, monuments, and 
the buildings, which are not, like the sea, subject only to 
the law of nations.”10 the Doctrine then became vested 
in two titles: (1) jus publicum, the collective rights of the 
public to fully use and enjoy trust lands and waters for 
commerce, navigation, fishing, bathing and other related 
public purposes; and (2) jus privatum, the private pro-
prietary rights in the use and possession of trust land.11 
regardless of who owns the land and holds title to it, the 
state or sovereign is responsible for protecting the public 
interest. 

through common law, the concept of the Public trust 
Doctrine is rooted in our society and our courts. the U.S. 
Supreme court has held that the Public trust Doctrine “is 
founded upon the necessity of preserving to the public 
the use of navigable waters from private interruption 
and encroachment, a reason as applicable to navigable 
fresh waters as to waters moved by the tide.”12 although 
water rights helped develop the Public trust Doctrine, 
the doctrine is now amphibious. Many commentators 
and courts have recognized that the Public trust Doctrine 
also applies to land resources above the water table:

the Public trust Doctrine has evolved in our own time 
from an ancient code, designed to keep the seas, shore-
lands and fish open to the public, to a modern doctrine 
of environmental stewardship. although it remains 
pegged to “navigable” waters in most states, it is clear 
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that the principles inherent in the Public trust Doctrine 
can be, perhaps should be, applied to all publicly-held 
resources.13

in modern times the Public trust Doctrine has been 
used to protect parks and historic sites as well. Parks have 
evolved with a joint purpose of beneficial enjoyment and 
as a vehicle for preserving significant natural and cultural 
resources for future generations. this is explicit in the 
National Park Service organic act14 and has been the 
guiding principle in New York statutory language, the 
courts’ application of public trust to municipal parks, and 
the practice of the state with regard to the forest preserve 
and management of state parks. the Supreme court of 
california has held that 

[t]he public trust is more than an affirmation of state’s 
power to use public property for public purposes; it 
is an affirmation of duty of state to protect people’s 
common heritage of streams, lakes, marshlands and 
tidelands, surrendering that right of protection only in 
rare cases when abandonment of that right is consis-
tent with purposes of trust.15 

Parks, historic sites and heritage area resources in New 
York State are without question a public trust asset. 

“New York has a long tradition of extending public trust 
protections to municipal parks by requiring specific state 
legislative authorization for sale, alienations, or non-park 
uses of the land.”16 the court of appeals has made several 
keynote decisions supporting the applicability of the Public 
trust Doctrine,17 holding that “our law is well settled: dedi-
cated park areas in New York are impressed with a public 
trust for the benefit of the people of the State.”18 

The New York Legislature Has Acted Consistently 
With the virtues of the Public Trust Doctrine
the New York State constitution embodies elements of 
the Public trust Doctrine. article XiV § 1 states: “the 
lands of the State . . . constituting the forest preserve 
. . . shall be forever kept as wild forest land. they shall 
not be leased, sold or exchanged, or be taken by any cor-
poration, public or private . . .”19 article XiV § 3 states, 
“Forest and wild life conservation are hereby declared 
to be the policies of the State.”20 although the New York 
constitution does not explicitly state that “the forest shall 
be held in trust for the people,” it can be deemed to be a 
codification of the Public trust Doctrine. 

the Legislature has passed laws that accept the con-
cepts of the Public trust Doctrine.21 New York Public 
Lands Law authorizes the use of state-owned submerged 
lands as long as the use is consistent with the original 
purpose for which the submerged lands were intended.22 
the Legislature also expressed the critical environmen-
tal importance of these state-owned lands by including 
seven factors that must be considered before the appro-
priate agency authorizes a land grant or lease: 

1.  the environmental impact of the project; 
2.  the values for natural resource management, recre-

ational uses, and commercial uses of the pertinent 
underwater land; 

3.  the size, character and effects of the project in rela-
tion to neighboring uses; 

4.  the potential for interference with navigation, public 
uses of the waterway and rights of other riparian 
owners; 

5.  the effect of the project on the natural resource inter-
ests of the state in the lands; 

6.  the water-dependent nature of the use; and
7. any adverse economic impact on existing commer-

cial enterprises.23 
this law recognizes that property owned by New York 
can be leased and granted, but the public interest cannot 
be extinguished. 

Finally, the New York constitution also recognizes 
that the state canal system as a public trust in article XV 
§ 1: “Disposition of canals and canal properties prohib-
ited.”24 the state’s canal system is a public trust. the N.Y. 
canal Law provides that 

on preparation of a canal recreationway Plan for 
the State’s canal System provides that the plan shall 
include: . . . provisions which protect the public inter-
est in such lands and waters for purposes of commerce, 
navigation, fishing, hunting, bathing, recreation and 
access to the lands and waters of the state, and oth-
erwise encourage increased public access through the 
establishment of parks, scenic byways and recreational 
trails on the canal system.25

New York executive Law authorizes the Department 
of environmental conservation to create master plans for 
all state-owned lands.26 these master plans are intended 
to have the force of law as the Legislature authorized 
their creation. the master plans are also guiding docu-
ments that will help all future parties responsible for state 
parks understand what the intended purpose of the park 
is. it is critical that oPrHP respect the original purposes 
of all master plans.

New York environmental conservation Law (ecL) 
also reflects the purposes of the Public trust Doctrine. 
“all the waters of the state are valuable public natural 
resources held in trust by this state, and this state has a 
duty as trustee to manage its waters effectively for the use 
and enjoyment of present and future residents and for the 
protection of the environment . . . .”27 and, “[t]he waters 
impounded by any dam hereafter constructed for power 
purposes on any stream or waterway in the State shall be 
impressed with a public interest and open to the public to 
fish thereon . . .”28 again, the Legislature has recognized 
that regardless of any changes that are allowed to occur 
on state-owned waterways, the waterways and (lands) 
must still be available for the public’s use., evidence that 
the Legislature recognizes the importance of the Public 
trust Doctrine with respect to parks, historic sites and 
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heritage areas. if the office of Parks, recreation and 
Historic Preservation acts to temporarily or permanently 
shutter any state park or historic site, the agency will vio-
late principles expressed in the laws of New York and will 
be in violation of the Public trust Doctrine.

Public Trust Doctrine in Action in the Courts
the Public trust Doctrine is the main vehicle by which 
New York courts have protected the public’s rights to 
parkland. one of the earliest applications of the Public 
trust Doctrine in New York came out of the court of 
appeals in Brooklyn Park Commissioners v. Armstrong in 
1871.29 in that case, the issue was whether the Borough of 
Brooklyn could sell and convey property that was given 
to it in trust to be used for a public park.30 the court 
held that because “[t]he city took the title to the lands 

. . . for the public use as a park, and held it in trust for 
that purpose . . . receiving the title in trust for a special 
public use, it could not convey without the sanction of the 
legislature. . . .”31 this was the first case recognizing that 
the Legislature must act before a municipality can remove 
a park from the public’s use. the trend toward requiring 
legislative approval for changes to parks continued with 
further decisions from the court of appeals.32 

the Handbook on the Alienation and Conversion of 
Municipal Parks, distributed by oPrHP, highlights that 
all cases dealing with the Public trust Doctrine have 
focused on the alienation of “municipal” parkland.33 
contrary to the principles inherent in the decisions of 
our courts, and the notion of the public interest, oPrHP 
reasons that since all of the cases have dealt with 
municipal parks “the discontinuance or conveyance 
of State parkland, is most often, governed by statute, 
so legislative authorization is not required.”34 oPrHP 
concludes that municipal parks differ from state parks 
because there is no case law dealing with the discon-
tinuance or conveyance of state parkland or historic 
sites. the reason for the lack of case law is clear: oPrHP 
had not closed a state park or a historic site. thus there 
has been no cause/injury justifying a lawsuit against 
oPrHP. additionally, statutes cited in the Handbook as 
justification for the contention that “discontinuance or 
conveyance” of state parks being exempt from legisla-
tive authorization do not provide sufficient support for 
this argument.35

the oPrHP handbook cites Parks, recreation and 
Historic Preservation Law §§ 3.09(1), 3.17, 3.19, and 
13.09.36 However, these statutes all deal with the acquisi-
tion of parkland, utilities, licenses and easements; none 

references oPrHP’s power to close or alienate parks. the 
Handbook further cites four statutes from the ecL.37 these 
statutes do not reference an authority granted to the 
commissioner or any other figure at oPrHP to discontin-
ue, close or alienate state parks. these statutes authorize 
acquiring real property; acquiring and managing forest, 
trails and parkland; operating and maintaining the 6th 
park region; and the authority to acquire lands from the 
federal government for use as reforestation, parkland, 
and game management. Finally, the Handbook cites five 
statutes from New York Public Lands Law.38 these stat-
utes authorize (1) methods of handling abandoned state 
lands; (2) the commissioner of the office of General Ser-
vices (oGS) to sell strips of abandoned canal lands; (3) the 
transfer of title of lands outside adirondack and catskill 
Preserves for use as additional forest preserve lands; (4) 
oGS to sell or transfer lands once used by militia; and (5) 
oGS to acquire any real property as deemed necessary 
for the purposes and functions of the department. None 
of these statutes authorizes oPrHP to discontinue, close 
or alienate state parks or historic sites.

temporary closures, even if only for a year and with 
the intent to reopen a state park or historic site, violate 
the Public trust Doctrine. in Bates v. Holbrook, the court 
held that structures could not be considered “tempo-
rary” when “authorized to remain until the completion 
of the work” on a project that would take at least three 
years.39 in Friends of Van Cortlandt Park, the court held 
that “there may be de minimis exceptions from the pub-
lic trusts doctrine . . . .”40 the park area at issue in Van 
Cortlandt Park would have been out of public use for five 
years. although the court did not lay out examples of 
“de minimis” exceptions, a temporary closure or a lease of 
a park or historic site is unlikely to be acceptable to New 
York courts. contracts limited in scope for the purposes 
of operation and management of parks, similar to current 
arrangements with central Park in New York city, may 
be acceptable; however, these contracts must not allow 
for any changes to a park’s essential purpose and its 
intended use described in its master plan. 

oPrHP incorrectly believes that legislative action is 
not required to authorize the discontinuance or convey-
ance of state parkland or historic sites. the law set out 
by the court of appeals, most recently in 2001, is the law 
that should be applied to state parks and historic sites.41 
Specific legislative action is required prior to the discon-
tinuance or conveyance, including a lease that does not 
guarantee public enjoyment and protection of municipal 
parks and state parks, because there is no appreciable 
difference between municipal and state parks. Both types 
of parks are intended for the use and enjoyment of the 
public, and taxpayer revenue funds the operations of 
state and local parks. the only difference is the entity that 
owns and operates that park. at its roots, the Public trust 
Doctrine does not distinguish between the public’s inter-
ests in state-owned or municipality-owned properties; it 

the Public trust Doctrine’s 
purpose is to protect 

all public spaces.
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is concerned only with the promise that park resources be 
protected and remain open for the public’s use. No New 
York court will find persuasive oPrHP’s contention that 
legislative action is not required to close a state park or 
historic site.

Different State Approaches to the  
Public Trust Doctrine
application of the Public trust Doctrine is left to the 
states. this allows states to strengthen and improve their 
own version.

Hawaiian Constitution
Hawaii’s is the strongest Public trust Doctrine in the 
country. the Doctrine is set forth in the Hawaii constitu-
tion: “all public natural resources are held in trust by the 
State for the benefit of the people.”42 thus, the state holds 
all public natural resources in trust for not only the cur-
rent generation, but also all future inhabitants of Hawaii. 
this forces the State of Hawaii to consider the impacts of 
its decisions regarding public lands and natural resourc-
es, well beyond the immediate future. 

while New York common law has adopted its own 
variation of the Public trust Doctrine through various 
court of appeals decisions and the “forever wild” protec-
tion in the state constitution at article XiV § 3, New York-
ers should not have to rely on an ever-evolving judiciary 
to protect property that rightfully belongs to current and 
future generations. the Public trust Doctrine has been a 
strong legal tool in Hawaii because it is ingrained in the 
Hawaii state constitution. recent threats to state parkland 
are cause to consider constitutional protections, and at 
the least, codification by designation of state parks, natu-
ral and cultural resources under article XiV § 3. 

California: Protecting Ecology and Natural Resources
california’s Public trust Doctrine has recognized the 
importance of ecology and natural resources to the state. 

there is growing public recognition that one of the 
most important public uses of the tidelands – a use 
encompassed within the tidelands trust – is the pres-
ervation of those lands in their natural state, so that 
they may serve as ecological units for scientific study, 
as open space, and as environments which provide 
food and habitat for birds and marine life, and which 
favorably affect the scenery and climate of the area.43

the california Public trust Doctrine does not just 
protect the recreational uses of the public’s land; it also 
protects the environmental purpose of the land.44 “the 
public may use such properties . . . as well as for envi-
ronmental . . . purposes. these lands may be conveyed 
to private persons only to promote trust uses, and grants 
not made for that purpose remain subject to the rights of 
the public.”45 

as New York negotiates its way through the cur-
rent fiscal crisis, the state will undoubtedly seek out 

public-private partnerships to take some burden off of 
the general fund and the taxpayers and may attempt to 
sell or lease public parks in an effort to alleviate budget 
constraints. New York courts have allowed private and 
public entities to form partnerships with municipalities 
for the purpose of operating parks so long as the land is 
used for its intended public purpose.46 a partnership does 
not mean handing unilateral responsibility for the opera-
tion of a state park to a municipality or private company. 
the state must not be allowed to sell a park or abandon it 
financially and then, for example, permit a natural section 
of that park to be turned into a recreation area. california 
courts have long recognized the value of natural and eco-
logical areas, and it is important that New York courts do 
the same. the Public trust Doctrine is intended not only 
to keep public land for current and future generations 
but also to make sure the public lands keep their original 
characteristics and purpose.

The Wisconsin Approach
the wisconsin approach says that courts have the respon-
sibility to act as a check on the legislature when the legisla-
ture approves removing public land from the public’s use. 
the wisconsin approach creates a second method through 
which courts may prohibit public lands from being closed 
or used for another purpose even if the legislature autho-
rizes the change. the diversion or alienation of public parks 
would be permitted based on an analysis of five criteria: 

1. Public bodies will control the use of the area. 2. the 
area will be devoted to public purpose and open to 
the public. 3. the diminution of the [area of original 
use would be] small compared with the entire area. 
4. [that none of the public uses of the original area 
would be] destroyed or greatly impaired. [and] 5. 
that the disappointment of those wanting to use the 
public area in its former use is negligible compared to 
those wanting to use the area in its new condition.47

when used appropriately, these five criteria act as a 
check and balance on legislative power.

New York courts should consider the wisconsin 
approach. the Public trust Doctrine is integral to protecting 
public lands and the courts have an obligation to ensure that 
the Legislature is protecting the public trust interest and act-
ing in the public’s best interest. Beyond the oversight benefit 
this approach offers, it also makes it very difficult to take 
public lands away from the public. once land is dedicated 
to the people of the state, it should be exceedingly difficult 
to transfer that land away from the people. the wisconsin 
approach offers a strong judicial method to protect the key 
elements of the Public trust Doctrine.

New Jersey’s Evolving Approach
the New Jersey Supreme court has recognized that the 
Public trust Doctrine is an evolving principle that can 
be molded to fit an ever-evolving world.48 “the public 
trust doctrine, like all common law principles, should 
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an eiS provides a means for agencies, project spon-
sors and the public to systematically consider significant 
adverse environmental impacts, alternatives and mitiga-
tion. an eiS facilitates the weighing of social, economic 
and environmental factors early in the planning and 
decision-making process.55

certain governmental actions classified as “type i 
actions”56 carry a presumption that the proposed action 
will have a detrimental impact on the environment and 
an eiS is required. Under SeQra, “the acquisition, 
sale, lease, annexation or other transfer of 100 or more 
contiguous acres of land by a State or local agency” is 
considered a type i action.57 Nearly every state park 
and historic site in New York will fit within the confines 
of the “100 or more contiguous acres of land” definition 
and therefore an eiS will be required before oPrHP, any 
other agency or the executive acts to close or lease a state 
park or historic site. SeQra also directs agencies to con-
sider alternatives and provide for mitigation as a way of 
minimizing impacts.58 these alternatives should include 
fund-raising possibilities, strict enforcement of already 
required state park fees and any other reasonable method 
to keep state parks and historic sites open to the public. 
it is also the responsibility of the Dec to then take a hard 
look at the eiS and ensure that the agency has considered 
all reasonable alternative and mitigation measures.

in addition to the SeQra regulations, the Dec has 
released an advisory opinion supporting the contention 
that oPrHP must follow SeQra before the Legislature 
acts to alienate “municipal” parkland.59 the advisory 
opinion goes further, stating, “Parkland alienation clearly 
affects the environment. over eighty years ago in Wil-
liams v. Gallatin . . . the court of appeals explained, ‘[a] 
park is a pleasure ground set aside for the recreation 
of the public, to promote its health and enjoyment.’”60 
referring to significant parks in the state, the advisory 
opinion adds, “they are the breathing space of New 
York’s metropolitan area. Smaller neighborhood parks, 
as do larger parks, provide essential playground and 
recreational space for young families, small children and 
senior citizens.”61 although the Dec is attempting to 
limit the scope of environmental protections to municipal 
parks, this advisory opinion clearly recognizes the ben-
efits that parks provide the people of this state. in light 
of this, there is no colorable reason that SeQra and the 
legislative action requirement of the Public trust Doctrine 
would not apply to state parks in the same manner that 
these restrictions apply to the alteration and alienation of 
municipal parks.

Conclusion
the New York court system and the Legislature have rec-
ognized and applied the Public trust Doctrine. they have 
used the doctrine with some success; however, 

[t]he Public trust Doctrine is by no means a panacea. 
But, with the Doctrine’s inherent flexibility to evolve 

not be considered fixed or static but should be molded 
and extended to meet changing conditions and needs of 
the public it was created to benefit.”49 the New Jersey 
Public trust Doctrine also recognizes the unique right of 
the people to use tidal waters and public lands for health 
and recreation, “accessible to the public for recreation 
and health, including bathing, boating and associated 
activities.”50

New Jersey’s evolutionary approach makes the Public 
trust Doctrine a powerful common law principle. David 
Slade has written, “the doctrine is evolving[;] it is in 
motion,”51 further explaining that the Doctrine “has been 
used to ban jet skis . . . require leasing of bottomlands for 
marinas . . . and reserve groundwater for future use.”52 
the Public trust Doctrine truly has no limit to its scope 
when it comes to protecting public resources, which 
can be constantly expanded through an evolutionary 
approach to the Doctrine.

New Jersey’s approach is a way that the New York 
Legislature and courts should consider. as New York’s 
economy continues to struggle, state parks and his-
toric sites are a resource that all New Yorkers can utilize. 
Unlike many for-profit entertainment options, state parks 
offer a low-cost alternative. Despite the economic dif-
ficulties that many families are suffering through, parks 
can offer a temporary reprieve from these struggles, and 
the Public trust Doctrine protects that social purpose. 
whether they are wealthy or indigent, current and future 
generations of New Yorkers are entitled to the use of 
our state parks, historic sites and heritage areas. if New 
York recognizes an evolutionary approach to the Public 
trust Doctrine, the State will understand that parks must 
receive greater protection than ever before. if we take 
away the public’s right to access public lands, very little 
may be left for the least fortunate among us. this right 
must not be infringed upon and the Public trust Doctrine 
is the sharpest sword that can be used in the fight to keep 
parks open and accessible.

The State Environmental Quality Control Act  
Must Be Obeyed if a Park or Historic Site Is  
Slated for Closure
the State environmental Quality control act (SeQra) 
took full effect in New York on November 1, 1978.53 
according to the N.Y. Department of environmental 
conservation (Dec) website, “SeQra applies to all 
State or local government agencies including districts 
and special boards and authorities whenever they must 
approve or fund a privately or publicly sponsored action. 
it also applies whenever an agency directly undertakes 
an action.” SeQra casts a wide net of responsibility over 
governmental bodies in this state as a declaration of a 
state policy to protect our environmental and natural 
resources. SeQra also requires the government to com-
plete an environmental impact Statement (eiS) when 
certain conditions are met.54 
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as the mores and needs of society evolve, as our sci-
entific understanding advances, and as we recognize 
more every day that our natural resources are suffer-
ing under the weight of modern society, the Doctrine’s 
essential place in resource stewardship is abundantly 
clear.62

Both the state and the oPrHP have espoused a view 
that state parks and historic sites are immune to the Pub-
lic trust Doctrine. Yet, they have formulated this view 
without any corroborating legal precedent. Legal prec-
edent dictates that legislative approval is needed when 
closing or altering municipal parks. But, it needs to be 
made clear by the appropriate authorities that the Public 
trust Doctrine’s purpose is to protect all public spaces, 
not just those owned and operated by municipalities. 
the Public trust Doctrine does not discriminate based on 
ownership and neither should New York. n
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ATToRNEY PRofESSioNALiSM foRuM

The attorney Professionalism Committee 
invites our readers to send in comments 
or alternate views to the responses  
printed below, as well as additional  
hypothetical fact patterns or scenarios to 
be considered for future columns. Send 
your comments or questions to: NYSBA, 
One Elk Street, Albany, NY 12207, Attn: 
Attorney Professionalism Forum, or by 
e-mail to journal@nysba.org. 

This column is made possible through 
the efforts of the nySBa’s Committee on 
attorney Professionalism. Fact patterns, 
names, characters and locations presented 
in this column are fictitious, and any resem-
blance to actual events or to actual persons, 
living or dead, is entirely coincidental. These 
columns are intended to stimulate thought 
and discussion on the subject of attorney 
professionalism. The views expressed are 
those of the authors, and not those of the 
attorney Professionalism Committee or 
the nySBa. They are not official opinions 
on ethical or professional matters, nor 
should they be cited as such.

To the Forum:
Following five years of private practice 
in New York i am relocating to oregon 
where at least initially i will be working 
from my new and very small apart-
ment. My practice in New York was 
primarily litigation (personal injury 
and commercial), and some criminal 
defense work. i must have all of my 
files out of the office by the time i go 
in four weeks. what are my responsi-
bilities for retention of these files? obvi-
ously the expense of moving the files 
cross-country is prohibitive and, in any 
event, i do not have room to store the 
files in my new apartment. i have a lim-
ited budget for my law office expenses 
and hope to not have to pay for storage.

Sincerely,
Moving on out

Dear Moving on Out:
You are required to maintain certain 
documents for a specified period 
under the New York rules of Pro-
fessional conduct (the “rules”), but 
closing your New York practice and 
beginning a new practice in another 
state implicates a number of addi-
tional ethical obligations. You should 
exercise care in order to ensure that 
you meet each of your responsibilities 
while also (hopefully) not incurring 
great expense. 

Notifying Your Clients and  
Terminating Representation  
Where Appropriate
if you have not already done so, you 
should notify all current and former 
clients that you are closing your New 
York practice. a lawyer, as a fiduciary, 
owes his or her clients the duty of 
keeping them informed about their 
business, which includes the clients’ 
relationships with the lawyer. Failure 
to notify clients that your law office 
has moved or closed breaches your 
duty to preserve and protect your cli-
ents’ legal rights and interests.1 timely 
notice that you are closing your New 
York practice and moving to a new 
address will fulfill your duty to notify. 

if you do not intend to contin-
ue representing your current clients, 

you should formally terminate your 
representation of them. Under rule 
1.16(c), you may voluntarily withdraw 
from representation of a client if your 
withdrawal will not have a material 
adverse impact on the client’s interest. 

assuming that termination is desir-
able and appropriate, and will not preju-
dice your clients, you must take certain 
steps in order to fulfill your ethical obli-
gations during withdrawal, including 
(1) seeking permission from the court 
to withdraw from representation, if any 
courts in which you currently repre-
sent clients so require; (2) giving your 
clients reasonable notice and allowing 
them time to find alternate counsel; 
(3) refunding fees advanced that have 
not been earned; and (4) returning to 
the clients any property or papers they 
entrusted to you.

Records You Must Maintain
Under rule 1.15(d)(1), there are eight 
categories of documents you must 
maintain for seven years after the 
events they record, which are: 
(i) records of all deposits in, and 

withdrawals from, accounts 
maintained under rule 1.15(b) 
and any other bank account 
that concerned or affected your 
legal practice showing the date, 
source, and description of each 
deposit and the date, payee and 
purpose of each withdrawal or 
disbursement;

(ii) records for special accounts 
showing the source and amount 
of funds, for whom the funds 
were held, and the description, 
amounts, and names of persons 
to whom the funds were dis-
bursed;

(iii) copies of all retainer and compen-
sation agreements with clients;

(iv) copies of all statements to clients 
or other persons showing dis-
bursements to them or on their 
behalf;

(v) copies of all bills to clients;
(vi) copies of all records of payments 

to persons for services rendered, 
such as investigators, not in your 
regular employ;

(vii) copies of all retainer and closing 
statements filed with the office 
of court administration; and

(viii) all checkbooks, check stubs, 
bank statements, pre-numbered 
cancelled checks, and duplicate 
deposit slips.

take care to ensure you are main-
taining all the records required by this 
rule. Note, however, that electronic 
copies will satisfy your obligations 
for all those subcategories requiring 
that you maintain “copies.” this will 
reduce storage space and costs. 

Records You Should Maintain
Under New York law, your clients have 
broad rights to the contents of their 
respective files.2 it is not too broad a 
statement to say that your client files 
are not actually yours, but property 
entrusted to you by your client. Your 
clients, therefore, can exercise their 
option to request their respective files 
from you, and, if they do, you are 
obligated to provide their files to them. 
therefore, you should take care to 
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Between the documents you must 
maintain and the documents you 
should maintain, you may be looking 
at a substantial amount of paper. How-
ever, anything you maintain as a paper 
copy, as opposed to an original docu-
ment, can just as easily be maintained 
electronically, which will drastically 
reduce the required storage space and 
fees. For example, five categories of 
documents you must maintain under 
rule 1.15(d)(1) – subsections (iii), (iv), 
(v), (vi), and (vii) – specify your need 
to maintain copies. electronic copies 
will satisfy your obligation to pre-
serve these documents under this rule. 
Similarly, electronic documents of non-
original documents in your client files, 
such as copies of correspondence, will 
satisfy your obligation to preserve cli-
ent materials. this reduces the amount 
of paper you must maintain to original 
documents and documents in three of 
the eight categories under rule 1.15(d)(1), 
subsections (i), (ii), and (viii).

after determining what documents 
must be maintained in paper form and 
what may be maintained electronically, 
you can establish what documents can 
be destroyed. Because the client’s right 
to the file supersedes yours, you should 
not destroy any documents in a client’s 
file – even paper copies of documents 
you intend to maintain electronically 
– without consulting with the client. 
after receiving client approval, review 
the records again before destruction to 
make sure no original documents or 
other documents you must or should 
retain are in the set to be destroyed. 

Your final step in your document 
preservation and destruction obliga-
tions is to preserve or destroy the doc-
uments in a manner consistent with 
your obligations to maintain your cli-
ents’ confidences and, for those docu-
ments being maintained, to preserve 
them in a manner from which they 
can be maintained. this involves steps 
such as:

•	 Consulting	with	your	malpractice	
carrier and clients before destroy-
ing any documents from client 
files; 

ing memoranda, can usually be safely 
destroyed. Finished work product for 
which the client paid and documents 
relevant to the strategy of a transaction 
or litigation, such as research memo-
randa and communications with the 
client about plans and tactics, should 
be preserved. whether or not to pre-
serve other documents will involve 
a judgment call: for example, a draft 
document may be important to one 
file and thus should be preserved, 
but a draft document in another file 
may not be important and could be 
destroyed. therefore you must evalu-
ate the importance of the documents in 
a file to the litigation and/or transac-
tion in order to determine whether the 
documents should be maintained. if 
you harbor any doubts as to whether 
a document should be preserved, you 
should keep it. 

You also do not have a duty to 
preserve client files indefinitely, and 
in determining how long you must 
maintain files, you, again, may exer-
cise discretion tempered with caution. 
Some files, particularly criminal mat-
ters or civil matters with potential 
criminal implications, such as tax-
related matters, should be maintained 
for longer periods. Before destroying 
any files as “stale,” you should con-
sult your malpractice insurance car-
rier to ensure you are in compliance 
with the carrier’s document retention 
policies. 

Proper Storage and Destruction of 
Files and Records
rule 1.6 requires lawyers to refrain 
from knowingly revealing their cli-
ents’ confidential information, which 
includes all information protected by 
the attorney-client privilege, anything 
that is likely to embarrass or harm 
the client if revealed, and anything 
that the client requested be kept con-
fidential. Your duty to maintain your 
clients’ confidences continues even 
after the lawyer-client relationship has 
ended. therefore, you must take care 
when storing – and, when appropri-
ate, destroying – files to ensure that 
your clients’ confidential information 
remains confidential. 

maintain client files carefully, in the 
event your clients or former clients 
request them. 

this is not to say that you have a duty 
to preserve every document, down to 
the last handwritten calendar entry, in 
each of your client’s files. instead, you 
should take certain reasonable steps to 
ensure you are preserving all neces-
sary hard-copy and electronic material, 
while at the same time not burdening 
yourself with unnecessary moving and 
storage expenses. 

•	 First,	consult	your	engagement	
letters and related correspondence 
with your clients: did you pro-
vide them with a document reten-
tion policy or otherwise make any 
promises or agreements regarding 
storage and preservation of client 
files? if so, you must either satisfy 
those obligations or, if they now 
appear overly burdensome, con-
tact your clients to make alternate 
arrangements. 

•	 Second,	you	should	maintain	all	
documents your clients would 
reasonably expect you to main-
tain, such as original documents, 
documents the client provided 
you, and documents the client 
may need in order to continue the 
transaction or litigation. 

•	 Third,	you	should	maintain	any	
documents reasonably useful 
to your client’s assertion of any 
claim or defense in the matter for 
which you were retained, espe-
cially if the relevant limitations 
periods have not expired. addi-
tionally, you should take care 
to maintain relevant and useful 
documents on criminal matters 
and on matters for minor clients, 
even if the matters are closed.

Precisely which documents should 
be maintained will vary from cli-
ent file to client file, and you may 
exercise discretion – tempered with a 
healthy dose of caution – in evaluat-
ing each file and determining what 
documents should be maintained and 
which may be destroyed. administra-
tive documents, such as routine corre-
spondence, memoranda or notes about 
staffing the matter, or conflict-check- Continued on Page 59
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•	Your	responses	 to	 interrogatories	
must be in writing.6

•	Answer	 each	 interrogatory	 sepa-
rately.7

•	Answer	 each	 interrogatory	
“fully.”8 Your responses to each inter-
rogatory should be complete based on 
the responding party’s knowledge.9

•	Repeat	 the	 interrogatory	 ques-
tion in your response.10 Don’t include 

your responses without re-writing the 
interrogatories. For example, if you’re 
responding to interrogatory No. 1, 
you’d write:

interrogatory No. 1
identify the individuals who 
provided information or drafted 
responses, or both, to plaintiff’s 
interrogatories.
response to interrogatory No. 1
Paul Shark and John roberts

•	You	 may	 respond	 to	 an	 inter-
rogatory by referring to a response you 
made to a prior interrogatory. Example:

interrogatory No. 2
identify each person you know 
or believe has knowledge or 
information about plaintiff’s 
efforts to mitigate its damages.
response to interrogatory No. 2
See response to interrogatory No. 
1 of these interrogatories.

•	The	 person	 supplying	 the	
responses to the interrogatories must 
swear under oath that the responses 
are true. You, the attorney, may not 
affirm. it’s your client who will pro-
vide the answers to the interrogato-
ries; thus, your client is the one who 
must provide that certification.  attach 
a separate certification page to the 
response. Example: 

certiFicatioN11

State oF New York

coUNtY oF New York

Jane Jackson, being duly sworn, 
affirms that she is an officer of 
Law corp., the plaintiff in this 
action; that she has read the 
foregoing Plaintiff’s answers to 
Defendants’ First Set of inter-
rogatories and is familiar with 
the contents thereof; and that she 
knows the contents to be true, 
based on her personal knowl-
edge and her review of company 
records, except with respect to 
those matters stated on infor-
mation and belief, which she 
believes to be true.

Jane Jackson’s Signature

Notary signature, date, and 
stamp

Common Objections
Under cPLr 3133(a), you needn’t 
answer an interrogatory if you have 
a good-faith objection. a court may, 
however, order you to provide the 
requested information even if you’ve 
objected to an interrogatory.

Seasoned practitioners know that 
disclosure disputes are time-consuming 
and expensive. object sparingly. Don’t 
object for the sake of objecting. if you 
object, narrow your objections. respond 
as much as possible to the interrogatory 
instead of responding with a blanket 
objection. if you follow this advice, you 
and your client will look credible.

•	Object	 and	 state	 the	 reason	 for	
your objection with “reasonable partic-
ularity.”12 if you don’t object and state 
the ground(s) on which you object, 
a court might determine that you’ve 
waived your objection.13 Example:

interrogatory No. 3
identify all the employees at 
rock corp. and their role and 
involvement in this lawsuit.
response to interrogatory No. 3
rock corp. objects to this inter-
rogatory on the ground that the 
question is overbroad and seeks 
information neither relevant 
to the issues in dispute in this 
action nor reasonably calcu-
lated to lead to the disclosure of 
admissible evidence.14

•	Alternatively,	you	may	object	and	
then provide a substantive answer. 
Example:

response to interrogatory No. 3
rock corp. objects to this inter-
rogatory on the ground that the 
question is overbroad and seeks 
information neither relevant 
to the issues in dispute in this 
action nor reasonably calcu-
lated to lead to the disclosure of 
admissible evidence.
Subject to and without waiving 
this objection, rock corp. identi-
fies each of its employees who 
were involved with the contract 
at issue in this lawsuit from 2008 
and 2010:
alex Branch, executive Director, 
[address].
Bob crawford, Director, 
[address].
cole Dewey, Manager, [address].
David evans, engineer, 
[address].15 

•	If	 the	 interrogatories	 contain	 a	
Definitions section, as the Legal Writer 
discussed in the last issue, determine 
whether you need to object to a term. 
assert your objection by labeling it 
“objections to Definitions.” Example:

objection to Definition No. 1
rock corp. objects to the 
request’s definition of “rock 
corp.” to the extent that the 
definition includes “and roll 
corp.,” whose only connection 
to rock corp. is through a joint 
venture.16

•	If	 the	 interrogatories	 contain	 an	
instructions section, as the Legal Writer 
discussed in the last issue, determine 
whether you need to object because the 
request is unreasonable or unauthor-
ized. assert your objection by labeling 
it “objections to instruction No. [1, 2, 
3, and so forth].” Example:

objection to instruction No. 1
rock corp. objects to the instruc-
tion to disclose all relevant infor-
mation pertaining to the period 

The Legal Writer
Continued from Page 64

write clearly. avoid  
legalese. Don’t be  
flippant, insulting,  

obnoxious, or sarcastic.

You needn’t answer an 
interrogatory if you have 

a good-faith objection.
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between January 1, 1990, and 
January 1, 2010. that period is 
unduly broad and would require 
rock corp. to disclose informa-
tion neither relevant to the issues 
in dispute in this action nor 
reasonably calculated to lead to 
the disclosure of admissible evi-
dence. rock corp. will disclose 
all responsive information per-
taining to January 1, 2008, and 
January 1, 2010.17

•	You	 may	 include	 a	 “General	
objections” section to raise over-
arching objections against particular 
requests. Example:

General objection No. 1
rock corp. objects to each 
request to the extent it seeks 
information and documents that 
are part of the record in any 
public, administrative, or judicial 
proceeding on the ground that 
the documents are as publicly 
available and equally accessible 
to Joe Victim [requester] as they 
are to rock corp. No legitimate 
purpose would be served for 
rock corp. to incur the time and 
expense to provide this informa-
tion or reproduce these docu-
ments.18

•	Interrogatories	 may	 seek	 infor-
mation that’s “‘material and necessary’ 
to the prosecution or defense of the 
action.”19 interrogatories outside this 
scope are overbroad. example of your 
objection:

interrogatory No. 4
[copy the exact interrogatory]
response to interrogatory No. 4
rock corp. objects to this inter-
rogatory on the ground that the 
question is overbroad and seeks 
information neither relevant 
to the issues in dispute in this 
action nor reasonably calcu-
lated to lead to the disclosure of 
admissible evidence.20

•	Interrogatories	 must	 request	
information with “reasonable particu-
larity.”21 thus, an interrogatory that’s 
vague or ambiguous is objectionable. 
Here’s an example of your objection:

interrogatory No. 5
[copy the exact interrogatory]

response to interrogatory No. 5
rock corp. objects to this inter-
rogatory. the interrogatory is 
unintelligible because it contains 
vague or ambiguous terms.22

after you assert the objection, you 
may want to interpret the term(s) that 
are vague or ambiguous to suit your 
client’s needs and answer the inter-
rogatory. No need to do more than 
object to the interrogatory.

•	An	 interrogatory	 is	 unduly	 bur-
densome when it seeks relevant infor-
mation but would be time-consuming 
or costly to respond. Here’s an exam-
ple of your objection:

interrogatory No. 6
[copy the exact interrogatory]
response to interrogatory No. 6
rock corp. objects to this inter-
rogatory. the expense, time, and 
effort that would require rock 
corp. to answer the interrogatory 
would far exceed the value of the 
information a response would 
provide.23

•	You	 have	 ways	 to	 respond	 to	
overbroad, burdensome, vague, or 
ambiguous interrogatories. the first 
method: object to the interrogatory, 
interpret the interrogatory, and answer 
the interrogatory using your interpre-
tation. an example of this method 
is the either response to interroga-
tory No. 3, above. the second method: 
object to the interrogatory. Don’t pro-
vide an interpretation to the inter-
rogatory. Don’t provide a substantive 
answer to the interrogatory.

Using the first method shows 
you’ve made an effort to comply with 
the request. also, the propounding 
party might be satisfied with your 
answer and not pursue the matter fur-
ther. But this method is time-consum-
ing. it requires extra time to provide a 
substantive answer. and by providing 
a substantive answer, you risk expos-

ing harmful information about your 
client and your client’s case.

You may pick one method through-
out your response. or you may inter-
change the methods you choose. one 
method might work best for one inter-
rogatory. another method might work 
best for another interrogatory.

•	If	 the	 interrogatory	 is	 repetitive,	
here’s an example of your objection:

interrogatory No. 7
[copy the exact interrogatory]
response to interrogatory No. 7
rock corp. objects to this inter-
rogatory. the interrogatory 
makes the same inquiry made in 
a prior interrogatory.24

•	If	 the	 interrogatory	 seeks	 finan-
cial information, here’s an example of 
your objection:

interrogatory No. 8
[copy the exact interrogatory]
response to interrogatory No. 8
rock corp. objects to this inter-
rogatory. the interrogatory 
inquires into rock corp.’s financ-
es without good cause and with 
no direct relation to the claims or 
defenses in this case.25

•	If	 the	 interrogatory	 calls	 for	 a	
legal opinion, here’s an example of 
your objection:

interrogatory No. 9
[copy the exact interrogatory]
response to interrogatory No. 9
rock corp. objects to this inter-
rogatory. it calls for a legal opin-
ion not expressly related to the 
facts of this case.26

•	If	 the	 interrogatory	 seeks	 con-
fidential or privileged27 information, 
here’s an example of your objection:

interrogatory No. 10
[copy the exact interrogatory]
response to interrogatory No. 10
rock corp. objects to this inter-
rogatory. it seeks information 
protected from disclosure by 
the attorney-client privilege. By 
asserting this response, rock 
corp. does not admit that the 
acts referred to in the interroga-
tory occurred.28

Continued on Page 56

Disclosure disputes are 
time-consuming and  

expensive. Don’t object 
for the sake of objecting.



56  |  January 2012  |  NYSBA Journal56  |  January 2012  |  NYSBA Journal

when you disclose confidential 
information but seek to prevent the 
parties from improperly using or dis-
closing the information, consider (1) 
a confidentiality agreement that binds 
the parties from disclosing the infor-
mation or (2) obtaining a confiden-
tiality order that the court so-orders 
subjecting the parties to the court’s 
contempt powers. 

Documents
You might be asked in the interrogato-
ries to provide documents. You have 
a few options to respond to these 
requests:

•	Comply:	 Provide	 the	 requested	
documents. Label each piece of paper 
with consecutive numbers. Use a Bates 
stamp or affix computer-generated 
labels to each page.29 You may use 
your own labeling scheme to iden-
tify the documents you’ve provided. 
the first page you provide could be 
“D1,” the second “D2,” and so forth, 
if you’re the defendant. if you’re the 
plaintiff, you may label the document 

“P1,” “P2,” “P3,” and so forth. what-
ever numbering scheme you use is 
your choice. Labeling each document 
will help you keep a clear record 
of what you’ve produced. keep a 
copy of everything you’ve produced, 
with the numbering scheme, for your 
records. 

•	Don’t	 comply:	 Offer	 reasons	
why you’re not complying with the 
request. Your objection might be that 
your response is privileged or that 
the request is burdensome, vague, or 
overbroad. You may object with the 
same reasons you would to a docu-
ment request under cPLr 3120.30 the 
propounding party may move a court 
to compel your response.

•	Alternative	 solution:	 Invite	 the	
propounding party (who’s seeking 
documents) to inspect and copy the 
documents at a designated time and 
place. if the propounding party asks 
for voluminous records, put the bur-
den on that party to inspect, select, and 
copy the documents. 

tailor your responses to interroga-
tories to your case. Never submit a cut-
and-paste job to expedite the process.

in the next issue, the Legal Writer 
will continue with civil-litigation doc-
uments: motion practice. n

GeRalD leBovitS, a Criminal Court judge in 
Manhattan, teaches part time at Columbia, 
Fordham, and St. John’s law schools. He thanks 
court attorney Alexandra Standish for research-
ing this column. Judge Lebovits’s email address 
is GLebovits@aol.com.
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roM, Forms, chap. 29, Bill of Particulars & inter-
rogatories, 29-30: response to interrogatories.

12.  cPLr 3133(a).

13.  Barr et al., supra note 1, at § 29:324, at 29-36.

14.  adapted from Barr et al., supra note 1, at § 
29:323, at 29-36.

15.  Id.

16.  adapted from Barr et al., supra note 1, at § 
29:330, at 29-36, 29-37.

17.  adapted from Barr et al., supra note 1, at § 
29:331, at 29-37.

18.  Id.

19.  Barr et al., supra note 1, at § 29:340, at 29-38.

20.  adapted from Barr et al., supra note 1, at § 
29:333, at 29-37.

21.  cPLr 3133(a).

22.  adapted from Barr et al., supra note 1, at § 
29:333, at 29-37.

23.  Id.

24.  Id.

25.  Id.

26.  Id.

27.  cPLr 3101(b).

28.  adapted from Barr et al., supra note 1, at § 
29:333, at 29-37, § 29:360, at 29-39.

29.  Barr et al., supra note 1, at § 29:312, at 29-35.

30.  Barr et al., supra note 1, at § 29:311, at 29-35.

The Legal Writer
Continued from Page 55

A fitting and lasting tribute to a deceased lawyer can be made 
through a memor ial contribution to the New York Bar 

Foundation. this highly appropriate and meaningful gesture on the 
part of friends and associates will be felt and appreciated by the fam-
ily of the deceased.

contributions may be made to the New York Bar Foundation, 
one elk Street, albany, New York 12207, stating in whose memory it  
is made. an officer of the Foundation will notify the family that a 
contribution has been made and  by whom, although the amount of 
the contribution will not be specified.

all lawyers in whose name contri butions are made will be listed 
in a Foundation Memorial Book maintained at the New York State 
Bar center in albany. in addition, the names of deceased members in 
whose memory bequests or contributions in the sum of 
$1,000 or more are made will be permanently inscribed 
on a bronze plaque mounted in the Memorial Hall fac-
ing the handsome courtyard at the Bar center.

Foundation Memorials
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NEW MEMBERS WELCoMED
FIRST DISTRICT
robert Lloyd adler
andrea Merle alexander
Jorge andres allende
afnan k. altaf
Helene oshrat altman
Usman arif arain
Marlon rafael arias
Sarah Suzanne Becker
Daniel Jay Berger
elizabeth kaufman Bieber
anthony charles Boogert
Morris alexander Bowie
Francisca o.N. Brodrick
whytne Joyce Victoria Brooks
ashley Marie Bryant
thaddeus Michael 

Bzomowski
Scott Patrick campbell
Felipe Lisboa capella
Gregory Michael capone
eleanor Grams carr
Lakeisha Marie antoinette 

caton
tina chandna
James chang
Qing chang
Brandon Stuart charnas
thiraphat chatthaweesak
Jia chen
John chen
anne Ya cheung
catherine chiou
charles Lee chun
Brian chung
Lindsey coffey
cronder Nicolas concepcion
elliot James coz
Martin D’Halluin
ryan Michael Daniel
Stanford Peterson Darger
Geoffrey adam Davis
Denis David Davydov
David Marc Deemer
Joseph Michael Defazio
ratika Dhamija Dhiman
anthony Matthew Disenso
william Matthew Dukes
alistair John Dunlop
Solomon ebere
constantine Philip 

economides
tim engelhardt
tahimy a. espaillat
kelly Marie Falls
Noreen P. Faughnan
ornela Fecanji
alexandra wynne Fields
James edward Figliozzi
erica Lynn Finkelson
Jeffrey thomas Fisher
Luke Xavier Flynn-

Fitzsimmons
william Peter Forni
Liu Francis
Federico Fruhbeck
andrew Michael Fulop
Brigitte Gambini
Jay Singh Gill
Maggy Girgis
Yehonatan Givati

Peter David Goldberg
Xiaofeng Gong
alexis Moira Goodman
caroline Page Gotschall
Jonathan cory Greenwell
Benjamin rush Gross
Stephan Grynwajc
kenneth charles Gunning
christopher Blake Hagenbuch
Michael Joseph Hamilton
olayinka Luqman Hamza
Jason andrew Hart
rebecca ann Hayes
Jonathan Haynes
Leonardo Heidner
eric c. Henry
Vasili Sotero Hernandez
Lydia Hills
Dari Leigh Horowitz
Beth Lynn Hughes
kevin Michael Hughes
Patrick John Hughes
august Michael iorio
Marta anna izak
Matthew Lawrence Jacobson
Yungbi ann Jang
Nermin Jasani
Divya Jayachandran
Bud wayne Jerke
Michael Scott Jerry
chong Jiang
alec robert Johnson
Veronica Justina Joice
Jenna M. Jordan
Michelle ann kalsi
Jonathan Shin kang
ian G. kaplan
Pablo Gabriel kapusta
ama konama karikari-

Yawson
Samar ahmad katnani
Seth Diamant kaufman
craig walter kavanagh
Lillian kim
Lloyd S. kim
Sarah kyung il kim
Melodi Dogan kinsella
carole elaine klinger
erin cathleen kormann
aaron Hale krieger
Vikram kumar
Lois Lim La Londe
Xidi Lang
erin ashley Lawrence
olivia Hong Lee
Martha anne Leibell
Jennifer Nicole Levy
Ji Li
Ye Li
Zhi Li
Jason Louis Lichtman
robert Lawrence Liebross
Matthew thearavuth Lim
Xinwei Lu
Silas Phelps Lum
Brian kenneth Mahanna
Mina catherine Maisami
Jeffrey Daniel Major
Samreen Malik
Jonathan isaac Mann
Jonathan Marenus

Jessica e. Margolin
Hector Joel Martinez
Gabriel Mbanefo
robert John Mccaffery
Dan Mccray
elettra Menarini
kristin Sophia Merani
richard a. Mescon
Melvin H. Miller
Stuart Mitchell
william robert Moriarty
todd Michael Morton
Danelco Moxey
Xiao Qian Mu
edward r. Mullen
Geraldine kristy Mulligan
Netanel Munk
David edward Myre
Seth Michael Nadler
asaf Nahum
emily Gooding Naughton
Joshua Franklin Naylor
Sara tariq Niazi
anastasia Nicole Niedrich
Natasha Leigh Nordahl
Laura ann o’Steen
ilana regina ofgang
Vikrum Singh Panesar
theodore H. Paraskevas
christopher richard Patrick
Baruch Pelcovitz
Shawn kirby Pelsinger
elizabeth McGrath Perkins
Bharathi Pillai
emre Polat
Danielle Margot Pomeraniec
Michael Joseph Pratt
Geoffrey Lucas rawle
timothy robert reibold
karin rebecca reiss
George remennik
Nathan David renov
kenneth Luis renta
James Joseph reynolds
Harold r. rodriguez
Jason Henry rosell
Maya alexandra rosenthal-

Larrea
rebecca tracy rotem
Belinda annette rowsell
David Peter russo
Jeremy Scott Sadkin
Stacy Miriam Sadove
Maria Sanin
regina Schaffer-Goldman
Naomi Schanfield
M. Masaya Seltzer
Binni N. Shah
kevin Manmohan Shah
Veronika Shakhnazaryan
angela F. Shannon
John Spencer Sharp
Spencer Sheehan
wesley David Sherman
Guy David Singer
aman Deep Singh
Florence annie Sinofsky
eleanor Norton Smiley
adam M. Smith
chaya Sarah Soloveichik
Philip Spielberg

Jeremy white Stamelman
Joachim Beno Steinberg
elizabeth anne Stern
Justin Strock
Mark Susko
Jarrett ryan Szeftel
Hayley anne tarr
Mimoza tartari
Michael Simon tauber
Gamelin-arnold F. telesfort
Mandy tenner
catherine Lindsay thompson
courtney whitmore thorpe
How ker tiam
carrie tracy
Michael okechukwu 

Uwaechie
Vladislav Vainberg
Scarlett amantha Van Syoc
Jia wang
Meredith Davis waters
christina Michelle weisner
alina weiss
Lindsey Michelle weiss
aamir Uzair wyne
Di Xu
Lv Xu
Qiujing Xu
Jianyuan Yang
weiyu Yang
Fang Yao
ranran Yin
Daniel Bryce Zajac
anthony Jacob Zappin
Yue Zhang
Jingchuan Zhao

SECOND DISTRICT
Solomon abady
Samantha alexander
ebone Monique Bishop
eliot Libby cartwright
Julie cho
Matthew adam-Philip 

Dusenberry
Liliya Flaksman
David Fleischmann
Nicholas Gaus
cynthia Maria irizarry
candice Marie kreinbrink
Josh ryan Maloff
John Lewis Mason
Diana celeste Matias
cheryl ann Merritt-Giles
Sarah c. Moskowitz
Patrick onyemaechi omeke
Matthew Scott orlansky
anelise De oliveira Piazzi
koenig Pierre
oscar Schachter
Ujala Sehgal
allison Julia Sherrier
Jonathan Soleimanzadeh
Margaret ann Sposato
cassandra St. Surin
Leigh ellison Sylvan
crystal ryan Villasenor
Lars David weiss

THIRD DISTRICT
Norman terry Deutsch
Stephen e. Gottlieb

James Leamon
Daniel G. Moriarty
Pedram Shahram
rebecca a. wood
David e. woodin

FOURTH DISTRICT
todd Michael chard

FIFTH DISTRICT
anthony ross Brighton

SEVENTH DISTRICT
edward Francis Murphy
Margaret acosta weirich

EIGHTH DISTRICT
Jonathan F. Minear
Patrick Swanson

NINTH DISTRICT
olachi chikatara amadi
kathryn Grace Basmagian
theresa rose Bitterman
kelly anne Browne
renita Diane Browning
Noreen Fee calderin
Stephanie anne chow
anthony c. cillis
Jane Desmond
Susan Lightfoot Doud
tasha D. Fasce
catherine ivers
Stacy Dolores Larson
Lewis J. Lubell
Natalie Latoya Mccrea
Jennifer L. McDonald
ryan andrew Mckeon
Jason Scott Medlin
Shannon kevin Murphy
Matthew rego
Mallory ress
Noelle-kristen Frances 

ruggiero
Peter Justin Scutero
rachel anne Seebacher
Lee Daniel Soffer
anthony Henry thomas 

Stephens
ryan elizabeth Sweeney
Jennifer Lynn weldon
Natalie Marie Zwerger

TENTH DISTRICT
amanda ajuma Uchennae 

abata
Matthew anthony Babinsky
Peter Scott Bartsch
amarilda Brahimi
Brooke Janssen Breen
Felicia Lorraine Bromes
kevin John Burton
John Salvatore campo
Jorja camelia carr
caroline ann conway
andrea Lauren De Salvio
Deidre Jeanne Delay
Patricia Diaz
Laura elizabeth Dillon
Gary ettelman
Nicole karin Felice
andrew John Gilbride
amanda rose Green
karen elisabeth Gunkel
christo Hadjicharalambous
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Samara ila Halpern
aphrodite Hepheastou
Brian Patrick Herrington
Stephanie Juliano
radha H. kachalia
Henry e. klosowski
anjanagauri koul
allison Madwatkins
Mohammed Malik
kathleen rose Marchese
karen Marissa Mazzola
Shannon ann Montgomery
Vinod ochani
eugena christine oh
ian Y. Park
katie anne Petitto
Justin Philip Pomerantz
Deborah tighe rechner
John Justin rivera
william Mark roth
Lynn Marie russo
Dov Seewald
adam Jay Shatzkes
Jesse B. Smith
rashida raquel Smith
Michael Joseph Snizek
robert Steven tremaroli
Hayley c. waters

ELEVENTH DISTRICT
aisha a. Baruni
evan Scott Brill
thomas combs
Sandrine e. Dehaeze
allison Bethany Dersch
kristen Jean Dubowski
Zachary Max eisner
Jjais a. Forde
Nicholas John Frayn
khara Gael Hanlon
Jordana Lynne Hersh-Seiden
Michael ivanciu
annette Maria Juriaco
ami P. kim
Matthew S. kim
Nicole rose kreytak
Benny Loria
Pauloma Martinez
David Matthew Millstein
christopher John Mucciaccio
Bashu Dev Phulara
Vanessa rodriguez
Yevgeny Samokhleb
Monica Saran
John a. Scarpa
Lawrence Lee Spasojevich
christina tzelee tung
ruilu wang
edward Joon Yoo

TWELFTH DISTRICT
Hayley Jane campbell
toma tommy Dedaj
Harriet Diane Feuer
ajmeri Hoque
alice c. Meehan

THIRTEENTH DISTRICT
Leo kim
alena kozlova
renee Leah kraiem
Philip warren raimondi

OUT OF STATE
adel a. abrahim
James Peter accumanno
ola walid akache
Michael collins allers
alejandro antillon
Sudarat asvinvichit
James Mitchell atwell
Mara L. Babin
kristin Sirota Barbagallo
alessandra Marie Bianchini
Joshua o’Neil Boltrek
Juan Felipe Botero
Vanessa Lynne Brochin
Deana Michelle Brown
Boris Brownstein
Bruno k. Brunini
amanda Maria Bruno
catherine Bubenzer-Paim
Patrick eugene Burke
celia cristina rosar Leyeza 

cabrera
raudel a. canche
Shannon Mary carroll
Melissa wolfe cason
emilie cazes
kristen rose cevoli
karni alexandra chagal
Helen Hiu-wah chan
tony Yen chan
John Shen-fang chao
katherine ann chin Quee
caros Uciah choi
Seung Bum choi
Sungwan choy
cyrus Young chung
charles walter clinch
Laura Gayle coates
Hallie ann cohen
Simeon olumide coker
Matthew robert cushing
Mark allen cusick
Gillian Marie Dagress
eduardo Demarco
Paul robert Demuro
eugenio Simone Denardis
rishi kiran Desai
ekaterina Dikansky
ian clemson Driscoll
ashley anne Dunn
craig casey eastland
emily Grace enright
Jeffrey ephraim
kate w. Fitzpatrick
kristin Bernadette Flood
Joshua Monroe Foster
Megan Nicole Gallow
Heidi Lynn Gerlach
christopher wendal Gibbs
Merton Gawain Gollaher
German Gonzalez-campana
Michael David Goodstein
alfredo Gracian Silva
adam anderson Grogg
Fan Guo
ting Guo
Nupur Gupta
Panagiotis Nikitas Handrinos
David Hardoon
Lauren Joyce Hassouni

ryan Helmrich
Gregory Herman-Giddens
Peter a. Hilerio
evan courtright Holden
Julie erin Holt
Gregory Scott Hoover
Garth Garrison Hoyt
Stephen immanuel Hsu
Hsin-yun Hu
Yuanyuan Hu
andrea Hulbert
Marcia Binder ibrahim
adrian e. irias
Munia Farhana Jabbar
Miles Michael Jackson
Sumit kumar Jain
Shimul Shailesh kadakia
Dina kali
Sinchul kang
asli karagozoglu
Meaghan e. kelly
Matthew Peter keris
amitis khojasteh
karen Lynn kielczewski
Su won kim
Jonah Benjamin kimmelstiel
Benjamin Jordan kinder
andrew kloster
takashi kobayashi
alexandre Ghazi kraemer
tatyana kravets
Maria kuzmina
tae Hyoung kwon
Ma. Lucilla celina Salcedo 

La Vina

In Memoriam
c Murray adams 

Brooklyn, NY

kenneth auerbach 
Uniondale, NY

Michael a. cerussi 
White Plains, NY

Daniel a. cohen 
Scarsdale, NY

Daniel S. Dickinson, Jr. 
Binghamton, NY

Lazar emanuel 
New Rochelle, NY

Myron D. emery 
Agoura Hills, CA

roland L. Faulkner 
Schenectady, NY

Paul r. Federman 
Blue Point, NY

Matthew S. Fenster 
New York, NY

edward r. Finch 
New York, NY

G. christopher Gleason 
Albany, NY

ina M. Hall 
Rochester, NY

Harold James 
New York, NY

Howard G. kaplan 
Highland Park, IL

Peter J. kenny 
Plandome, NY

william J. kirk 
Waterloo, NY

Jay kushner 
Great Neck, NY

Gary L. Lombardi 
Albany, NY

Loren B. Miller 
Brooklyn, NY

keith M. Moffat 
Cold Spring Harbor, NY

allan M. Morofsky 
Brooklyn, NY

richard G. o’connor 
Floral Park, NY

constance o’keefe 
Bethesda, MD

Salvatore F. Papa 
North Chatham, NY

Stuart Perlmutter 
Valley Stream, NY

David r. rant 
New Windsor, NY

irvin H. rosenthal 
New York, NY

Harold M. rothstein 
Dix Hills, NY

Lois S. rubin 
Buffalo, NY

George M. Schain 
Boca Raton, FL

anthony B. Sgarlata 
Schenectady, NY

Spencer Steele 
Plainview, NY

alan tabakman 
New City, NY

richard P. wallace 
Troy, NY

John F. walsh 
New York, NY

richard S. woodman 
Waterville, NY

James o’Berry Lang
James Joseph Larocca
cyrille Lebrun
kayla kim Lessin
corinne elizabeth Lewis
todd russell Lewis
anna Yuen on Li
Linghua Li
Xiaoxue Li
reena Shoshana Liebling
krista Lindhard
Jiangqiong Liu
Junya Liu
Shu Liu
Yazhe Liu
Ying Liu
Yun-cheng Liu
Jordan thompson Long
Sarah H. Lorr
Julius Magno Lotilla
andres Lowenthal Marroquin
christoph Luschin
Brittney Lynn Madison
Neelanjan Maitra
Shaun James Marker
James edward Martin
Maria De Lourdes Martinez
rebecca anne Matthews
christine Dawn Mccleney
Jane Mairead Mccooey
chaandi kouba McGruder
abdul rasheed Mitha
John charles Mokriski
kristina rae Montanaro

Franklin Santiago Montero
Sung Young Moon
Danielle Stella Moore
Lena Yasmine Moran-adams
Danielle Fannie Moriber
kellyn Joy wagner Muller
Lynsey Mary Mulvihill
chad Matthew Muney
kana Nakako
Yanhua Nie
Shirley F. Norris
Yisachar Dov Novoseller
Sally ann o’Brien
kristen Dacey o’connor
Felix Peter oberdorfer
Norito ohori
ryo okochi
Henrietta ashimedua 

okonkwo
allan Verman Yap ong
Dmytro orendarets
william John orr
Peter Michael Palladino
amie Sue Park
christopher arthur Park
Jong andrew Hyuk Park
alyssa Janiece Parsons
Deborah a. Peacock
ross evan Pitcoff
Nikolaus Pitkowitz
Michelle Piwko
Laura Sharp Polstein
roxana ioana Popescu
therese Georgianna Prince
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ashley Michelle Quigless
arun Jethalal rambhia
Haran craig rashes
Joel J. reinfeld
wa ren
Shivani retnam
Jabeen Zehra reza
Margaret Suzanne riley
ronald Gerald robey
carlos ivan rojas-calderon
Marian Dorothy rosen
Neha Sachdev
ricardo anthony Salmon
Jie Sang
epifanio Dionisio Santos
John adam Sarto
Marco Scalera
Jeremy oliver S Seeff
Maki Sentoku
Sheryl Shah
Gili Shapira
Dharmendra Sharma
ramiz ryan Shlah
Juana Del Pilar Silverio
Gina D. Silvestri
Gursimarjit Singh
Nishant kumar Singh
robert edward Michael Smith
Stephanie Jane Smith
timothy James Spiegel
oleksiy Stolyarenko
Shuyuan Sun
Shruti Suresh
rebecca Sims talbott
randal Scott thiel
Bin tian
Han-mei tso
Polina tulupova
antonio Fidelis Valiente
Maria Patricia Pumaren 

Vallejo
Michelle Van Mook
Samia ahmed Van 

Peperstraete
william clayton Vandivort
albrecht Von wilucki
Leopold Joseph wachocki
Jun wei wang
tsuehhua Jessie wang
curtis richard weber
Ned courtney weinberger
aaron Sloan welo
Brian e. whiteley
andrew edward willems
Sean S. williams
carl arthur wohlleben
Spencer wolff
Gillian allyce woolf
timothy andrew work
Brian D. wynn
Muchun Xu
Seiji Yamashita
rumiko Yoneyama
kyungmin Yoo
akihiko Yoshimura
tingting Zhang
Liang Zheng
Hanshuo Zhou
Hong Zhou
Zheng Zhou
Haitao Zhu

Attorney Professionalism Forum
Continued from Page 53

•	 When	converting	paper	files	to	electronic	
form, using a reliable vendor for the con-
version;

•	 Preserving	emails	in	a	file	separate	and	
apart from your email program, which 
may automatically delete emails after a set 
period;

•	 Storing	all	records	to	be	maintained,	
whether in paper or electronic form, in a 
secure location in which the records are 
unlikely to be lost or damaged;

•	 When	destroying	files,	using	a	reliable	
vendor for shredding and disposal;

•	 Maintaining	a	log	or	index	of	complete	
client files destroyed as stale;

•	 When	storing	electronic	files,	maintaining	
a means by which they can be accessed. 
For example, if your electronic files are 
stored on cD or DVD, make sure you 
have a computer with a cD or DVD drive. 
if your files are saved on a particular kind 
of software, make sure you maintain that 
software on your computer. You will not 
fulfill your duty to preserve documents if 
they are stored in an electronic form you 
cannot access! 

Conclusion
while moving an office is rarely a trouble-
free process, by taking reasonable and proper 
steps to fulfill your ethical obligations, you can 
reduce potential future headaches. re-famil-
iarize yourself with your duties to keep your 
clients informed, to preserve the documents 
required by the rules and all documents that 
may be necessary or useful to your clients, and 
to keep your clients’ information confidential, 
and, when determining which documents to 
preserve and which may be destroyed, temper 
your discretion with care and caution. 

the Forum, by
Vincent J. Syracuse and amy S. Beard
tannenbaum Helpern Syracuse &  

 Hirschtritt LLP
New York, New York

QUESTION FOR THE NEXT ATTORNEY 
PROFESSIONALISM FORUM:

i am an associate at a 50-person general prac-
tice firm in New York city with a practice in real 
estate law and litigation. every day i receive 
numerous letters, faxes and emails from clients 
and adversaries which i always try to answer. 
My practice is to also use letters or email when 
it is necessary for me to communicate with an 
adversary on an important subject. But although 
i try to be diligent, for reasons that no one has 
been able to explain, it seems that my adversar-
ies ignore my correspondence, especially emails. 
Do adversaries have an obligation to respond to 
my letters and email? How much time do they 
have to respond to us? is there anything we can 
do if our adversaries don’t respond? on a related 
topic, i learned in law school that lawyers have 
an obligation to communicate with clients and 
answer their questions. But, my problem is that 
i get so many telephone calls and emails and 
that i can’t seem to keep up with them. what 
are my obligations to my clients? How much 
time do i have to respond? a friend told me that 
there is a 24-hour rule but i can’t seem to find 
it. Finally, while i am on the topic, i find that 
many lawyers in our firm use text messaging 
and email to communicate with us. these com-
munications should be protected by attorney-
client privilege but i am concerned that they 
emails may get to the wrong person and that i 
could be criticized for not protecting my client’s 
confidences. is it proper to communicate with 
clients electronically? 

Sincerely,
communication challenged

1.  In re Cardoso, 200 a.D.2d 42, 47 (2d Dep’t 1994) (lawyer who abandoned his law office and, a few months later, his practice, 
without notifying his clients, breached duties owed to his clients); Vollgraff v. Block, 117 Misc. 2d 489, 493 (Sup. ct., Suffolk co. 
1982) (law firm was obligated to inform clients of the firm’s dissolution).

2.  Sage Realty Corp. v. Proskauer Rose Goetz & Mendelsohn L.L.P., 91 N.Y.2d 30, 36 (1997) (approving “an expansive general right 
of the client to the contents of the attorney’s file, upon termination of the attorney-client relationship, more closely conforms to the 
position taken by the courts of this State on the client’s broad rights to the contents of the file when representation ceases on a 
matter still pending” and finding “no principled basis upon which exclusive property rights to an attorney’s work product in a 
client’s file spring into being in favor of the attorney at the conclusion of a represented matter.”) (citations omitted). 

Follow NYSBA  
on Twitter

visit www.twitter.com/nysba  
and click the link to follow us and stay up-to-date 

on the latest news from the association
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CLASSifiED NoTiCES

RESPOND TO NOTICES AT:
New York State Bar association
one elk Street
albany, NY 12207
attn: Daniel McMahon
DEADLINE FOR SUBMISSIONS:
Six weeks prior to the first day  
of the month of publication.
NONMEMBERS:
$175 for 50 words or less;
plus $1 for each additional word. 
Boxholder No. assigned—
$75 per insertion.
MEMBERS:
$135 for 50 words and $1 for  
each additional word. 
Payment must accompany  
insertion orders.
SEND ADS WITH PAYMENT TO:
Network Media Partners
executive Plaza 1, Suite 900
11350 Mccormick road
Hunt Valley, MD 21031
(410) 584-1960
btackett@networkmediapartners.com

HELP WANTEd
Lawyer: F/t attorney required by 
immigration Law Firm in NYc. 
Master’s degree in Law, NY Bar Lic 
reqd., spoken/written French lang. 
prfd. reply to Gell & Gell, 299 B’way, 
#620, NY, NY 10007

INCoRPoRATIoN SERvICES
add business formation services 
to your practice without adding 
demands on your resources.  

Help clients incorporate or form limit-
ed liability companies with america’s 
leading provider of business forma-
tion services. we can also assist in 
out-of-state qualifications.  

call us today at 800-637-4898 or visit 
www.incorporate.com to learn more. 

LLM IN INTERNATIoNAL 
PRACTICE
Degree conferred by ryszard Lazarski 
University, warsaw, Poland, and 
center for international Legal Studies, 
Salzburg, austria. two 2-week ses-
sions in Salzburg and one 2-week 
session in warsaw over three years. 
See www.cils.org/Lazarski.htm. 
contact ciLS, Matzenkopfgasse 19, 
Salzburg 5020, austria, email office@
cils.org, US fax 509-3560077, US tel 
970-4601232.

oPPoRTUNITIES IN EURoPE
center for international Legal Studies, 
US Fax 1 509 3560077, email office@
cils.org. LLM iN iNterNatioNaL 
BUSiNeSS Practice – two weeks 
each March over three years, $9,000 total 
tuition. www.legaledu.net.ViSitiNG 
ProFeSSorSHiPS – Pro bono teaching 
assignments east europe and former 
Soviet republics. requires 20+ years’ 
experience. www.cils3.net.

REFER US YoUR dISABILITY 
INSURANCE CASES
attorneys Dell & Schaefer - our disabil-
ity income division, managed by 
Gregory Dell, is comprised of eight 
attorneys that represent claimants 
throughout all stages (i.e. applications, 
denials, appeals, litigation & buy-outs) 
of a claim for individual or group 
(eriSa) long-term disability benefits. 
Mr. Dell is the author of a westlaw 
Disability insurance Law treatise. 
representing claimants throughout 
New York & nationwide. referral Fees
212-691-6900, 800-828-7583,  
www.diattorney.com, 
gdell@diattorney.com.

vISITING PRoFESSoRSHIPS
Short-term pro bono teaching appoint-
ments for lawyers with 20+ years’ 
experience eastern europe and former 
Soviet republics. See www.cils3.net. 
contact ciLS, Matzenkopfgasse 19, 
Salzburg 5020, austria, email office@
cils.org, US fax 1 (509) 356 -0077.

INDEx to 
ADvErtISErS

aBa/State Street Bank &  7 
  trust company

adNet advertising 60

arthur B. Levine co., inc. 31

attorneys Dell & Schaefer  60 
  chartered

center for international  60 
  Legal Studies

international Genealogical  21 
  Search, inc.

irB Search 15

LawPay cover 2

NaM 27
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individual(s) concerned. a clause is 
considered “essential” if is needed to 
identify the individual(s). thus:

Bob Jones, the person who related 
the facts to me, is my friend. (His name 
identifies him, so commas surround 
the clause beginning with who).

the information that i then reported 
to you contained those facts. (the word 
“information” is needed to identify the 
individual concerned, so no commas 
surround that).

the person that related the facts 
to me belongs to a society of animal 
lovers. 

a sizable number of traditional-
ists regard this newer version – the 
preference for the pronoun that when 
the person referred to is a member of 
a group – as incorrect. again usage 
is in flux, the older usage considered 
the only correct choice. But decide for 
yourself; either is acceptable.

Potpourri:
My thanks to the reader who sent this 
anecdote:

the difference between a delusion 
and a hallucination: “Delusion 
is thinking a judge will grant a 
motion by the defendant in a crim-
inal case. Hallucination is hearing 
a judge grant the motion.”

From Justice Vince Dalsimer’s court 
and repeated in The Howls of Justice,  
by Harry t. Shafer and angie Papa- 
dakis. n

enraged at any challenger who ques-
tioned his authority.” (who questioned 
his authority? the challenger, thus he.) 

the rule applies also to all the sen-
tences, below:

the subject who police identified as 
John Jones was arrested.

(the police identified John Jones; 
John Jones (he) was arrested.)

Now i know the identity of the man 
whom the victim recognized. 

(the victim recognized him.)
the rule also applies to the relative 

pronouns whoever and whomever.
whoever has finished the project 

can leave now.
the traditional rule about the pro-

nouns who, that, and which, also pro-
mulgated by language purists during 
the 18th century, has now been modi-
fied, so there is no longer wide agree-
ment about its use. older americans 
protested vigorously when i wrote a 
few years ago that, in general, human 
beings are referred to as who and non-
animate beings as that or which, with 
the notable exception that pets who are 
regarded as members of the family are 
also referred to as who.

the stray dog that bit my neigh-
bor’s child was euthanized.

i spanked my puppy Boss, who had 
bitten me while we were playing.

However, current usage has created 
another exception (one that many tra-
ditionalists reject): “the audience was 
composed of people that could under-
stand chinese.” Under the “new” rule, 
who still generally refers only to per-
sons, but if the person is thought of as 
a member of a group, class, or species, 
that is proper. So choose for yourself.

another rule that has been relaxed 
is the rule that distinguishes that from 
who or which. this rule is also reject-
ed by some older americans. tradi-
tionally, who has been used in non-
restrictive clauses (now called non-
essential clauses) to refer to persons, 
and that to refer to non-persons. a 
clause is considered “non-essential (or 
non-restrictive) when it adds informa-
tion to a clause that has identified the 

Question: Please provide a 
clear explanation of how to 
use who, whom, that and which. 

No name, please, as i may be the only 
reader of your column who needs the 
answers.

Answer: Not so. Many readers will 
welcome an answer, and some read-
ers may not know enough to ask the 
question.

today the distinction between who 
and whom is mainly ignored; news-
paper journalists, especially, seldom 
make the distinction. they use who and 
whom as both the subject and object of 
verbs. However, meticulous writers 
continue to observe the rule: Use who 
as the subject and whom as the object 
of the verb in its own clause. to decide 
whether to use who or whom, substitute 
who for he and him for whom: 

after the concert i met the pianist 
who is the performer.

after the concert i congratulated the 
pianist whom i met backstage.

in the first sentence, the pianist 
is the subject of its own (the second) 
clause. You can test your judgment by 
paraphrasing the clause: the pianist 
(he) was the performer. 

in the second sentence the personal 
pronoun (him) is the object of its own 
(the second) clause, and the relative 
pronoun whom is therefore the objec-
tive form is the proper word to use. i 
met the pianist (him) backstage.

this rule has no exceptions. But 
sometimes it is tricky to apply. You 
have to remember that it applies to 
the function of the pronoun in its own 
clause:

the candidate became enraged at 
any challenger who questioned his 
authority.

in the first clause, the noun-phrase 
any challenger is the object of the prepo-
sition at, so if you considered only 
that part of the sentence, you would 
substitute him for the challenger. But 
in its own clause (the second) the chal-
lenger is the subject, so substitute he or 
who when you consider the sentence 
as a whole. “the candidate became 
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Drafting New York civil-Litigation 
Documents: Part Xii — responding 
to interrogatories

ThE LEGAL WRiTER
BY GERALD LEBOvITS

Continued on Page 54

•	Write	 clearly.	 Avoid	 legalese.	
Don’t be flippant, insulting, obnox-
ious, or sarcastic. although your 
responses need not be filed with the 
court, write the responses with the 
trier-of-fact (judge or jury) in mind.2 
Understand that your adversary might 
use the response to interrogatories 
against your client as an admission or 
to impeach your client.

•	Don’t	obfuscate	the	facts.	If	you’re	
disclosing information that’s harmful 
to your client’s case, put it in the best 
possible light for your client. Make 
your client likeable. Be honest: include 
the good and the bad facts. 

•	Include	your	client’s	 certification	
under oath.

•	Serve	 the	 response	 to	 interroga-
tories on each party in the case.3 if a 
party is represented by an attorney, 
serve the attorney. Serve a copy — 
not the original — of the response to 
interrogatories.4 retain the original. 
Neither the original interrogatories nor 
the response to interrogatories need be 
filed with the court. 

Format of Your Responses
•	Put	the	case	caption	at	the	top	of	

your response.
•	Title	 your	 document	 to	 identify	

who’s responding to the interrogato-
ries, who propounded the interroga-
tories, whether you’re responding to 
an initial or follow-up set of interroga-
tories, and whether your responses 
are supplemental responses.5 Example: 
“Defendant XYZ’s responses to Plain-
tiff Joe Johnson’s Second Set of inter-
rogatories.”

•	Determine	 from	 the	 information	
or documents your client has given 
you what might be privileged or con-
fidential. Don’t divulge or turn over 
privileged or confidential information. 
if applicable, understand your client’s 
business; you might need to know 
what information or documents are 
sensitive and proprietary.

•	Draft	 preliminary	 answers	 to	
the interrogatories. You have several 
options on how you’ll respond: (1) 
answer the interrogatory completely 
without objecting to it; (2) object to 
the interrogatory as improper; (3) state 
that the responding party (and its 
agents, employees, or attorneys) have 
insufficient information to answer the 
interrogatory; or (4) move the court for 
a protective order denying or limiting 
the use of the interrogatories.

•	Send	 the	 preliminary	 answers	 to	
your client to review.

•	Meet	 with	 your	 client	 to	 get	
additional information or clarification 
about the case and the issues. You or 
your client might need to interview 
other people like corporate officers, 
directors, members, agents, or employ-
ees to answer the interrogatories. 

•	Make	 sure	 your	 clients	 under-
stand that they must swear under oath 
about the truth and accuracy of their 
responses.

•	After	 getting	 your	 client’s	 input,	
review the responses. Send them back 
to your client for further review.

•	If	you’re	providing	documents	in	
response to the interrogatories, mark 
the documents so that you catalogue 
and identify what you’re sending to 
your adversary.

in the last issue, the Legal Writer dis-
cussed writing interrogatories. in 
this issue, we’ll discuss responding 

to interrogatories.
after you’ve been served with inter-

rogatories, you must respond. Here’s 
a step-by-step guide to responding to 
interrogatories:1

•	Determine	 your	 deadline	 to	
respond. as discussed in the last issue 
of the Legal Writer, you have 20 days to 
respond.

•	Give	 your	 client	 a	 copy	 of	 the	
interrogatories. You’ll need your client 
to help you respond.

•	Review	the	interrogatories.
•	Determine	 which	 interrogatories	

seek information that’s burdensome 
or vague. we’ll discuss later in this 
column what you need to do when an 
interrogatory is burdensome or vague.

•	Determine	 which	 interrogatories	
are objectionable. we’ll discuss later on 
in this article what objections to assert 
and why.

•	Determine	 which	 interrogato-
ries seek information that your client 
doesn’t have.

•	Determine	 which	 interrogatories	
address the same issues. address them 
once instead of repeating yourself. 

•	Determine	 whether	 you’ll	 need	
more than 20 days to respond to the 
interrogatories. Determine how you’ll 
get an extension. the best way is to 
contact the party that served you with 
the interrogatories to ask for an exten-
sion. if that party agrees, put the terms 
of your agreement in a letter or stipu-
lation. if your adversary refuses to 
give you extra time, move the court to 
extend your time to respond.
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