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Government Ethics Reform: 
Rebuilding Public Trust in 
Our Institutions of Government

The November election season 
is behind us, and New Yorkers 
are looking to the promise of a 

new administration, which will be tak-
ing office at a time when public faith 
in government is at an all-time low. 
Serious concerns have been voiced 
about the strength of New York’s eth-
ics codes for government officials, and 
the call for reform has been raised in 
many quarters. While thousands of 
public servants – many of them law-
yers – make positive contributions on 
a daily basis through their govern-
ment service, the unethical actions of 
a relative few tarnish the honest work 
of those who are dedicated to serving 
the public good.

Unless we reverse this, we risk 
losing dedicated and honest public 
servants whose reputations are called 
into question due to the misconduct 
of others. Moreover, it is becoming 
increasingly difficult to encourage the 
next generation of talented lawyers to 
devote their careers to public service 
given the low level of confidence in 
our public institutions. Public service 
is a higher calling, and the citizens of 
New York should view it in this light.

With these concerns in mind, 
last June I created a Task Force on 
Government Ethics, which includes 
government ethics experts, prosecu-
tors, criminal defense lawyers, govern-
ment attorneys and law professors. The 
task force was charged with conduct-
ing a systematic review of public sec-
tor ethics issues that impact the legal 
profession. Led by Professor Patricia E. 
Salkin, associate dean and director of 
the Government Law Center at Albany 

Law School, and Michael J. Garcia, a 
former United States Attorney for the 
Southern District of New York, the task 
force has spent the past few months 
focusing on four key areas: honest 
services legislation; enforcement and 
due process issues; financial disclo-
sure; and municipal ethics.

Honest Services
In Skilling v United States,1 the United 
States Supreme Court recently nar-
rowed the federal law often used to 
prosecute government corruption, 
holding that it covered only bribery 
or kickbacks. The Court apparently 
exempted from the reach of the fed-
eral criminal statute situations where 
a government official makes a deci-
sion resulting in personal gain with-
out disclosing that fact or when an 
official accepts an unlawful benefit. 
Recognizing the gap created by this 
decision, the subcommittee is focusing 
on state legislation that would enhance 
the power of New York’s prosecutors 
in this important area of government 
corruption.

Enforcement and Due Process
Over the past couple of years, there 
has been a patchwork approach to 
ethics enforcement; the investigation 
or prosecution of wrongdoing by state 
employees is handled by various enti-
ties, including the Public Integrity 
Commission, the Attorney General, the 
Inspector General, District Attorney’s 
offices and the United States Attorney’s 
offices. This has created confusion and, 
even worse, uncoordinated and con-
flicting investigations and results. This 

subcommittee is looking into how best 
to structure the enforcement of New 
York’s ethics laws, while making sure 
that state employees are granted the 
due process rights to which they are 
entitled. 

Disclosure
In New York, high-level government 
employees are required to file finan-
cial disclosure statements. Critics con-
tend that the required disclosure is 
inadequate and fails to reveal all that 
the public needs to know about the 
financial interests of public officials. 
This subcommittee is considering how 
much disclosure should be required, 
trying to balance the need for trans-
parency with the privacy interests of 
government employees. As to lawyers 
who serve in government, the subcom-
mittee is further considering how the 
desire for transparency can best be bal-
anced against ethical obligations with 
respect to client confidentiality.

Municipal Ethics
It is well recognized that the state’s 
regulations dealing with municipal 
ethics are out of date and ineffec-
tive. However, there is considerable 

PRESIDENT’S MESSAGE
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more and more skeptical about our 
government process. Bar associations 
can and should play an important role 
in shaping the contours of the debate 
over government ethics and helping to 
restore the public trust. The State Bar 
has a responsibility to preserve the pil-
lars of our democracy and, in my view, 
government ethics is one of the central 
pillars.  ■

1.  130 S. Ct. 2896 (2010).

neutral perspective. We are looking 
forward to receiving the task force’s 
report and recommendations, which 
we anticipate will be ready for con-
sideration at our January House of 
Delegates and Executive Committee 
meetings. In addition, this topic will 
be addressed during my Presidential 
Summit at the Annual Meeting on 
January 26. 

The time is ripe for New York to 
tackle government ethics reform. With 
each passing day, the public grows 

ongoing debate about the shape and 
scope of reform in this area. The sub-
committee is considering issues relat-
ed to modernizing municipal ethics 
regulations, which include legislative 
proposals in the areas of disclosure, 
enforcement and the structure of local 
ethics boards. Subcommittee members 
are seeking to propose legislation that 
will balance the needs of both small 
and large municipalities.

Our task force is working on serious 
proposals that reflect a reasoned and 
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Psychology 
    and the Law
Understanding and 
Presenting Your Clients
By Gordon J. Cochrane

Often it’s not what we don’t know that causes problems;
It’s what we know that isn’t so that causes problems.

Will Rogers



not passive receptors. They are not constants or even reli-
ably consistent. 

PTSD and the other Diagnostic and Statistical Manual of 
Mental Disorders (DSM-1V-TR) anxiety disorders, depres-
sion, chronic pain, grieving and other psychological 
problems are often part of the damages-mosaic of cli-
ents. When clients need psychological treatment, their 
insurance carrier may insist upon a particular treatment 
model and may try to determine the number of sessions 
necessary for the client’s recovery. Being aware of the key 
elements of research design in psychology, the realities of 
treatment efficacy and expected recovery rates will bet-
ter position attorneys to effectively promote the needs of 
their clients.

Much of psychology research is devoted to the deter-
mination of treatment effectiveness: Can it be shown that 
a particular treatment model for a particular psycho-
logical problem actually results in positive change? This 
type of research is necessary, but it is far from perfect. 
Outcome research requires a design that includes one or 
more clearly described treatment models, therapists who 
are trained in the treatment being studied, randomly 
selected treatment groups, a control group for each treat-
ment group, statistical control for selected variables such 
as gender, age, education, socio-economic status, religion, 
rural-urban location and any other variables that could 
influence the outcome. In addition, a means of establish-
ing a valid benchmark is necessary, to measure the prob-
lem being researched, as well as a valid means of assess-
ing any change that occurs following treatment. 

The statistical procedure known as analysis of vari-
ance (ANOVA) is applied to the outcome data to deter-
mine if there was an average positive change. If so, was 
it greater than chance? If the design included valid mea-
sures of individual differences, some of the characteristics 
common to those who made positive changes can also be 
identified. 

Limitations of Outcome Research
The design described above is the one most frequently 
used to determine if a treatment is effective. As client 
advocates, attorneys need a basic understanding of this 
design and the outcomes derived from it. 

The studies are done with groups of people. A client’s 
rate and degree of recovery is compared to the average 
recovery rate of the treatment group. This comparison 
is expressed as a probability statement rather than a 
definitive statement about a client’s rate and degree of 
recovery. 

It is very difficult in these studies to maintain treat-
ment consistency across therapists and across groups. 
Therapists and the group members are not absolutes. The 
disorder being studied is not an absolute. The nature and 
severity of depression, for example, is not the same for 
each person who suffers from depression. Random selec-

Your client, a firefighter, was a primary responder 
to an unusual series of calls involving a severe 
burn victim, a motor vehicle accident resulting 

in a child fatality, and a gruesome teen suicide. He has 
been diagnosed with post-traumatic stress disorder 
(PTSD) arising from the cumulative effect of the three 
incidents and has been away from work for six weeks. 
However, his diagnosis, his treatment, and his readiness 
to return to work are being challenged by his employer 
and his insurance company. His employer argues that 
firefighters often deal with difficult situations and that 
your client should be able to return to work now. His 
insurance company insists that PTSD is not cumulative 
but, if his diagnosis is confirmed, he must receive the 
treatment known as Eye Movement Desensitization and 
Reprocessing (EMDR). 

On what basis will you argue that your client’s diag-
nosis is valid? Can PTSD arise from cumulative events? 
How will your client’s recovery prognosis be deter-
mined? Has research shown that EMDR is an effective 
treatment for PTSD? These questions demonstrate that 
a basic awareness of psychology concepts will enhance 
your ability to represent your clients in cases where psy-
chology plays an important role. 

Psychology, like law, is more often gray than it is 
black or white. Psychology is a science but, unlike other 
sciences, the subjects in psychology research are subjec-
tive human beings. We creatively construct our sense of 
self. We attribute meaning to the world around us. We 
imagine, assume, generalize, and attribute meaning to 
ambiguities. We remember creatively, formulate our val-
ues and our beliefs through the screen of our culture, and 
selectively attend to that which confirms our biases and 
attitudes. We “mind-read” with excessive confidence and 
project our perceived realities onto other people and situ-
ations. We are sometimes honest and sometimes decep-
tive; we are rational and irrational. We are consciously 
and sometimes unconsciously motivated, yet we believe 
that we are more objective than subjective. 

Within the justice system, lawyers, judges, psycholo-
gists and psychiatrists are charged with locating the truth 
from within the intricate labyrinth of human complexity. 
The search for truth can be a little less daunting if we can 
distinguish the valid and valuable aspects of the study 
of psychology and human behavior from the popular 
misconceptions, myths, and inaccuracies that are often 
attributed to the profession of psychology. 

Research Design and Treatment Efficacy
Many clients and jury members erroneously equate psy-
chology research with the research conducted in sciences 
such as chemistry or physics, in which what is studied is a 
constant. In psychology research, the subjects studied are 
humans – members of a creative, information-processing 
species. And each human’s reality is unique. Humans are 
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ent’s cognitions, behavior, and, consequently, his or her 
emotional well-being. 

CBT is not a medicine that a client takes over a specific 
period of time to treat a disease, although it is an impor-
tant feature in all research-validated therapy models. As 
stated earlier, while humans are rational beings, they are 
also feeling and perceiving beings. For instance, emotion-
ally focused couple therapy sounds soft and unscientific, 
while CBT for couples sounds solid and scientific, yet 
both models are research-validated – though neither 
model helps all couples and neither one has been found 
to be superior to the other. In the same vein, CBT plus 
controlled exposure has repeatedly been shown to be 
effective for treating PTSD,3 but the outcome literature 
also shows that recovery times vary greatly. And close to 
30% of PTSD sufferers never fully recover.4 

Why Does Research Design Matter 
in the Legal Setting? 
This brief summary of research design in psychology 
identifies three fundamental truths. Clients, like all peo-
ple, are subjective beings and, consequently, do not fit 
well in the research designs traditionally used in scien-
tific research. In spite of the many limitations evident in 
psychology research, however, a few therapy models, 
sometimes with modifications and sometimes temporar-
ily supplemented with pharmaceuticals, are beneficial to 
many who struggle with PTSD, other anxiety disorders, 
depression, relationship problems, and personal perfor-
mance issues. 

Therefore, when the care and well-being of a client 
is threatened by a health professional or an insurance 
company representative who makes authoritative decla-
rations about treatment models and recovery rates, attor-
neys and clients should not be intimidated. There is no 
certainty in psychological research, but rather only prob-
ability. Sometimes the probability of a positive outcome 
is high, while other times it is barely greater than chance. 
Certainty in psychology is a myth, and, as a result, an 
unchallenged myth could be detrimental to a client. 

Psychological Assessments
If psychological assessments did not have an impact on 
the lives of the people involved, it would not matter if 
they were valid.5 Psychological assessments and their 
cousins, which include workplace performance mea-
sures, achievement tests and lie detection devices, are of 
particular interest to those practicing in employment law, 
family law, personal injury law, and criminal law. Each 
year publishers send their glossy catalogs to registered 
psychologists, enthusiastically promoting a wide range 
of psychological assessment instruments. But it would be 
wrong to assume that all, or even most, of these instru-
ments are valid and reliable simply because they appear 
in a catalog. 

tion is ideal from a statistical perspective but simply not 
possible in the real world. Approximate randomness is 
as good as it gets. Larger samples are best, but dropouts 
occur in every study, which further dilutes the theoretical 
randomness of the sample. 

A key variable rarely included in psychology research 
is the self-efficacy of the individuals being studied. 
Research design for treatment effectiveness is based 
on the premise that the ability to utilize the cognitive, 
behavioral, and emotional tools provided in the treat-
ment model is the same for each person in the study. 
The fallacy in this premise can be easily illustrated: It is 
obvious that the horse matters, but an experienced jockey 
who is well versed in the efficacy-based handbook of 
competitive riding should be able to get positive results 
on any horse. Recent research confirms the importance 
of self-efficacy in the attainment of a positive outcome 
in psychotherapy, but little has been done to incorporate 
this variable in the research designs or to devise effective 
strategies for the enhancement of client self-efficacy.1 

Treatment effectiveness is determined by comparing 
the average score of the treatment group to the average 
score of the control group, whose members, as far as 
researchers can determine, received no treatment. A posi-
tive outcome can be viewed as quite beneficial or simply 
as better than nothing since the control group received 
no treatment. 

The validity of treatment effectiveness is also influ-
enced by the validity and reliability of the instruments 
used to measure change. Self-reports, which are often 
used in outcome research, are the least reliable measures 
of change. Measures of change are usually conducted 
immediately following treatment and sometimes again, 
with those subjects who make themselves available, six 
months or more after treatment. For example, recent 
research shows that initial outcomes for cognitive behav-
ioral therapy (CBT) for depression are much better than 
they are at the follow-up two years later.2

Another factor that influences expectations of treat-
ment effectiveness and recovery rates is the use of the 
medical model in psychology. Simply stated, the medical 
model consists of a client-reported problem followed by a 
diagnosis, a prescribed treatment and an expected recov-
ery time. Even the word “treatment,” which is part of the 
psychology lexicon, originates in the medical model, and 
it is actually unhelpful when applied to the practice of 
psychology. 

Physicians commonly endorse cognitive behavioral 
therapy, and cognitive behavioral therapy sounds solid, 
scientific, specific, reliable, even unique. But, it is impor-
tant to keep in mind what CBT means: “cognitive” refers 
to the identification of a client’s problematic thinking pat-
terns, beliefs, and biases; “behavior” refers to the client’s 
decisions and actions that follow his or her cognitions; 
and “therapy” refers to appropriate changes in the cli-
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What Is Construct Validity? 
A construct is research-based and its meaning is agreed 
upon by a consensus of professionals qualified in the 
appropriate field of study. All tests are reflections of real-
world phenomena or characteristics. It is therefore impor-
tant that the constructs in a test actually reflect real-world 
phenomena. There is a general consensus among health 
professionals concerning constructs such as depression 
and anxiety, while there is no general consensus concern-
ing personality or the unconscious. Measures of poorly 
defined or undefined constructs are clearly perilous. 

The Myers Briggs Type Indicator is widely used in 
employment settings. It purportedly measures the per-
sonality preferences of the test taker  on four dichotomies. 
Extroversion-introversion is one, but people are not that 
simple. A person can, for example, be extroverted in some 
situations and introverted in others. Myers Briggs does 
not have a standardized base and lacks construct valid-
ity.6 If a client is negatively affected by an employment 
decision even partly based on the client’s Myers Briggs
profile, an attorney may argue the unacceptability of a 
decision based on an invalid measure. 

Surprisingly, the Rorschach inkblot test is still used 
by many psychologists and psychiatrists. It rests on ill-
defined theory and has no standardized base. Reviewers 
point out that projective tests generally and the Rorschach
specifically are not valid because the final interpretation 
resides exclusively with the examiner.7 The interpretation 
of the Rorschach may reveal more about the theoretical 
orientation, favorite hypotheses, and idiosyncrasies of the 
examiner than it does about the person taking the test. It 
is not an appropriate assessment instrument for clients, 
under any circumstances. 

Valid Law-Related Psychology Measures 
The MMPI-2 is a 567-item instrument designed to assess 
mental health on 10 DSM-1V-TR–defined clinical scales 
and three subscales. It can be administered by either a 
psychologist or psychiatrist who is specifically trained in 
the use of the MMPI-2.

The MMPI-2 measures the mental health of the client 
at the time the assessment is conducted. It neither mea-
sures past or future mental health nor identifies causa-
tion of elevated scores. According to separate reviews¸ 
the MMPI-2 is, in the 2004 edition of Buros Mental 
Measurement Yearbook, the most valid and reliable mea-
sure of mental health currently available. No competing 
psychological assessment device has stronger credentials 
for clinical assessment. 

The responses of the person taking the MMPI-2 are 
compared to the responses of the very large standardized 
sample for each clinical scale. For example, if the test 
taker responds in the same way the depressed individu-
als in the sample group responded, the person’s score on 

What Is Test Validity?
Test validity is the extent to which the test being used 
actually measures the characteristics intended to be mea-
sured. In employment law, for example, a test manual 
states that people with characteristics x, y and z make 
good leaders. Before this test can be considered valid, the 
research supporting the test must show that x, y and z are 
real and valid concepts. Then data must be gathered from 
a sufficiently large sample of the population in question, 
here, the “good leaders,” confirming that characteristics 
x, y and z do in fact correlate highly with good leader-
ship. 

When the validity of x, y and z has been demonstrated 
and there is an acceptably high positive correlation 
between these characteristics and good leadership, the 
statement that test takers who score highly on x, y and z 
will probably be good leaders is valid. Of course, some 
test takers will score moderately high on x, y and z, or 
high on two of the variables and lower on the third vari-
able, which raises the question whether there are vari-
ables other than x, y, and z that predict good leadership. 
In other words, it is rather difficult to reduce individuals 
to variables or, alternatively, to identify all those variables 
that sum up a population of individuals. 

What Is a Standardized Base? 
In baseball a batting average of 300 has practical mean-
ing only in terms of the standardized base established 
by the averages of all players in the same league. If the 
league batting average is 450, then 300 is not impressive. 
However, in the major leagues, where the mean batting 
average is about 265, a player with a batting average of 
300 or higher is, when compared with his fellow major 
leaguers, a good hitter. 

A standardized base for psychology assessments is a 
large and relatively current sample of people who defi-
nitely have the characteristics of the psychological dis-
order or disorders being assessed. The test taker’s scores 
are compared to the scores of the people who constitute 
the standardized base. The test taker’s scores are like 
or unlike those who have the disorder in question. The 
Minnesota Multiphasic Personality Inventory (MMPI-2) is an 
example of a mental health measure with a standardized 
base. Standardized measures in other realms have a base 
derived from criteria for career interests, achievement 
measures, and learning disabilities. 

The MMPI-2 is the most valid
and reliable measure of mental health

currently available.

CONTINUED ON PAGE 16
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The coping strategies of normal individuals are diverse 
and flexible. Individuals with PDs practice the same strat-
egies repeatedly with only minor variations. Because they 
are adaptively inflexible, their stress level keeps rising. 
When other people or situations do not adjust to suit a 
person with a PD, a crisis ensues. A PD person’s life is like 
a bad one-act play that repeats over and over again.9

Because normality and pathology reside on a con-
tinuum where one slowly fades into the other, a PD 
assessment, diagnosis, and prognosis can be a difficult 
undertaking. The complexity of the disorders, the possi-
bility of one PD overlapping with others, the functioning 
of the individual when in crisis versus when not in crisis, 
the unreliability of self-reports, the frequent uncoopera-
tiveness of the individual being assessed, and the consid-
erable time and money required to conduct a thorough 
assessment, all make this a challenging task. As work on 
the development of the DSM-V shows, the task is further 
complicated by professional disagreements concerning 
the nature of the PDs themselves and, consequently, 
about the appropriate assessment tools and interview 
strategies. 

The MMPI-2 or the PAI can be used in conjunction 
with structured interviews that are designed to assess 
the DSM-IV-TR, Axis II PD criteria. The Millon Clinical 
Multiaxial Inventory (MCMI) was developed exclusively 
for the assessment of PDs, but its sample base is not large. 
No single instrument or interview session is sufficient for 
a reliable assessment of a PD. Professional disagreement 
on the ultimate diagnosis is common. If a client is being 
assessed for the possibility of a PD, attorneys will want 
the person conducting the evaluation to be a psycholo-
gist or psychiatrist who is an expert in assessment proce-
dures, knows the assessment and the PD literature, and 
has experience with PD assessment. 

Post-Traumatic Stress Disorder
The diagnosis and treatment of PTSD often has a role in 
determining damages in personal injury law; in criminal 
cases involving assault, home invasion and other violent 
events; in potentially life-threatening health situations; 
and in employment law when decisions are made con-
cerning insurance benefits.10 PTSD is one of the DSM-IV-
TR Anxiety Disorders. A central aspect of all the Anxiety 
Disorders, including PTSD, is an actual or perceived loss 
of control in the face of an actual or perceived threat. If a 
diagnosis of PTSD is made, the threat must involve per-
ceived potential death or serious injury to self or others. 
When prolonged, the intense anxiety of PTSD becomes 
depressing. Therefore, many people initially diagnosed 
with PTSD are also diagnosed with depression. 

It is important for attorneys to know that the research 
supporting the DSM-IV-TR criteria for PTSD is more than 
a dozen years old. The extensive research that has been 

the depression scale will be elevated and the test taker is 
given a diagnosis of depression. The higher the test tak-
er’s score the greater the severity of his or her depression. 
A psychological assessment that includes a standardized 
instrument, such as the MMPI-2, is superior to an assess-
ment based on a clinical interview and professional opin-
ion, or an assessment based on a clinical interview and 
invalid assessment instruments.

Some controversial alterations to the MMPI-2 have 
occurred in the past few years. A new instrument called 
the MMPI-2 Restructured Form or MMPI-2-RC was released 
in 2008. The controversy primarily concerns the validity 
of these new scales. According to Dr. James Butcher of the 
University of Minnesota, the Restructured Clinical (RC) 
scales and the Fake Bad Scale are theory-based and have 
no standardized base as of yet, whereas the standardized 
base of the MMPI-2 validity scales and clinical scales is 
derived from 78,159 subjects.8 While the MMPI-2-RC may 
eventually gain the credibility that a standardized base 
provides, a client’s profile, if derived from an MMPI-2-
RC, is much more vulnerable to a validity challenge than 
one derived from the MMPI-2. 

The Personality Assessment Inventory (PAI) is also 
designed to assess DSM-IV-TR disorders. The test taker 
responds to each of the 344 items on a four-point scale, 
ranging from definitely false to definitely true. There 
are four validity scales, 11 clinical scales, five treatment 
scales, and two interpersonal scales. This instrument does 
not have a standardized base comparable to the MMPI-
2, but it does have an initial base and the sample size 
should grow in time. Again, from a legal perspective, the 
key concern resides not in the range or importance of the 
issues assessed, but in the degree to which a client’s PAI 
profile is vulnerable to a challenge to its validity. 

It is important to ask the assessing psychologist or psy-
chiatrist to explain what assessment instrument(s) he or 
she will be using, whether they include measures of partic-
ular concerns, and whether the instrument(s) have validity. 
Attorneys do not want to receive a seemingly impressive 
and expensive assessment report that is later challenged 
because the assessment instrument(s) lack validity. 

Assessing Personality Disorders 
The DSM-IV-TR lists 10 distinct Personality Disorders 
(PDs). A PD is generally defined as an enduring pattern 
of inner experience and behavior that deviates markedly 
from the expectations of the individual’s culture, as well 
as being pervasive and inflexible. Such disorders arise in 
adolescence or early adulthood. An individual may be 
stable over a period of time but ultimately experiences 
distress and impairment. The DSM-V is currently being 
prepared, and it is probable that there will be fewer dis-
tinct PDs listed in the new diagnostic manual. 

CONTINUED FROM PAGE 14
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self-efficacy, previous negative experiences, anxiety 
sensitivity, chronic pain, continuing stress exposure, 
and support system.17 The recovery prognosis is 
a statement of probability based on each client’s 
mosaic. 

Addiction Treatments
Strong and differing opinions dominate the addiction 
field and research is often overridden by these opinions. 
There are vocal advocates for various treatment models, 
primarily Alcoholics Anonymous and variations of CBT. 
Yet no addiction treatment model has been confirmed 
by research to be more effective than any other model.18

Each model helps some participants. 
The existing research does not support the popular dis-

ease model of addiction and does not support the related 
hypothesis that, as a disease, addiction afflicts all people 
equally. After the age of 30, most problem users are no lon-
ger problem users, leaving a minority of chronic users. This 
minority shows a high incidence of DSM-IV-TR problems 
with diminished self-efficacy, anxiety, and depression.19

The judge or jury that a client may face could be 
influenced by expert testimony on addiction theories 
and treatment models that are presented as definitive, 
which, however, does not exist in this field. Therefore, it 
is important to ask for supporting research evidence and 
assess what is provided using the research design and 
assessment concepts discussed in this article. 

Memory and Truth Assessment 
Clients, colleagues, jury members, and judges watch com-
mercial television and read the popular print media, both 
of which expose them to misinformation about memory 
and truth assessment, and to other psychological fic-
tions. In fact, a consensus now exists among memory 
researchers that memory is a dynamic medium shaped 
by our expectancies, needs, beliefs, emotions, and cre-
ative thoughts.20 Individuals remember by reconstruct-
ing events according to their life experiences and emo-
tional circumstances at the time of recall. Consequently, 
memory is altered each time it is recalled.21 Memories 
can be distorted by variables, such as current information 
and misinformation, misattribution, selective attend-
ing, concentration variations, intended and unintended 
suggestion, and unconscious bias.22 Nobody, including 
health professionals and police officers, is able to reliably 
tell whether an uncorroborated memory is factual, the 
product of creative imagination, socially influenced, or 
a fabrication.23 Those who deem themselves to be highly 
intuitive are wrong more often than chance because they 
assume that they have special abilities and tend to draw 
conclusions based on overconfidence and insufficient 
evidence.24 Whereas memory researchers recognize that 
uncorroborated memory is unreliable, many members of 
the general public still hold the view that memory, espe-

conducted in the past decade has greatly expanded our 
understanding of PTSD and will be incorporated in the 
DSM-V.11

Some of the key findings from this decade of research 
are the following: 

1. The event itself, as important as it is, is not the sole 
cause of PTSD. The fear-laden images that flood a 
client’s mind during and after a potentially trauma-
tizing event fuel his or her anxiety. The client did 
not know the outcome before the event was com-
plete. During the event, he or she anticipated harm 
to himself or herself and/or to others and then, fol-
lowing the event, probably imagined the worst that 
could have happened.12

2. Individual circumstances play a role in PTSD onset. 
Recent research has found that immediate-onset and 
delayed-onset PTSD were similar in the number and 
type of symptoms reported, but the delayed-onset 
group showed a gradual accumulation of symptoms 
that were quite persistent.13 Those with delayed-
onset had greater stress sensitivity and were less 
able to adapt to continued exposure to stress than 
immediate-onset subjects. Exposure to continuous 
stress may well reflect the individual’s type of work. 
People in careers such as the military, police force, 
fire-fighting, and paramedical service are more 
likely than most to be exposed to continuous severe 
stress. If the culture of their work is such that they 
ignore their accumulating stress, they risk suffering 
from delayed and cumulative PTSD symptoms. 

3. While a client is able to anticipate a very harmful 
outcome before the potentially harmful event is 
complete, he or she is also able of generalize from 
the single event and become anxious about other, 
previously unconsidered threats.14 This human 
capacity to generalize from what did happen to 
what could happen can result in a growing vulner-
ability to anxiety, reduced self-confidence, avoidant 
behaviors, fatigue, and a reduced quality of life.15

4. The diagnosis should include the MMPI-2 for valid-
ity reasons and for the practical reason that the F 
scale on the MMPI-2 is the most reliable measure of 
feigned or exaggerated symptom claims.16 Current 
research confirms that CBT plus exposure are the 
central aspects of treatment, but adaptations are 
made for individual differences, such as the client’s 

No addiction treatment model
has been confi rmed by research to be
more effective than any other model.
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cially their own memories, are infallible even though they 
clearly are not.

Without corroborating evidence, we simply do not 
have the ability or the technology to reliably determine 
whether memories are accurate or whether a person is 
being truthful or untruthful. The MMPI-2 and the PAI 
have scales that are reliable for determining whether the 
test taker is malingering, but these measures apply exclu-
sively to the questions on the respective instruments. 

The research on the verbal and nonverbal cues in 
human communication confirms the role of these con-
scious and unconscious cues but, without corroboration, 
we do not know with acceptable certainty the nature or 
meaning of these messages.25 Even when we seek clari-
fication from the sender, we still do not know whether 
the person’s clarification is truthful or untruthful. In that 
regard, it is a myth that “truth drugs,” such as Sodium 
Pentathol and sodium amytal, can induce a person to be 
truthful. These drugs are sedatives that actually interfere 
with the recipient’s judgment and cognitive functioning. 
They are not, therefore, reliable as inducers of truth. 

In the realm of commercial truth assessment, which 
includes the tests, devices, and techniques that are market-
ed as reliable methods of assessing truthfulness, it is impor-
tant to attend to the details and terminology that are part of 
the marketing material. Take note of any terminology that 
sounds impressive but leaves you in a “faith” position – that 
is, you must have faith in the expert’s explanation. People 
who promote training programs for truth detection or for 
a polygraph often use the term “baseline information” as 
if their quickly gathered unverified baseline information is 
the same as a standardized base, but it is not.

In the legal world, where the decisions impact the 
lives of the people involved, no reliable psychological 
means of assessing truthfulness without corroborating 
evidence exists. All the devices and programs currently 
marketed for assessing truth are based on meaning attri-
bution. In other words, some type of information is iden-
tified, meaning is then attributed to the information and 
a decision is made.  ■
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Inadvertent Disclosure and 
Rule 4.4(b)’s Erosion of 
Attorney Professionalism

an inadvertently disclosed document (the “Receiving 
Lawyer”) had three ethical obligations: first, not to exam-
ine the document after receiving notice or realizing that the 
document had been inadvertently sent; second, to notify 
the person who had sent the document (the “Sender”) of 
its receipt; and, third, to abide by the instructions of the 
Sender as to the disposition of the document.3 Compared 
to those ethics opinions, Rule 4.4(b) dramatically reduced 
the ethical obligations of a Receiving Lawyer. It requires 
the Receiving Lawyer only to notify the Sender; it does not 
require the Receiving Lawyer to refrain from examining or 
using the document, or to return, destroy or sequester the 
document, as the Sender might request.

But, to paraphrase Professor Roy Simon, the Chief 
Reporter of the New York State Bar Association Committee 
on Standards of Attorney Conduct (COSAC), which spent 
five years drafting the Rules, Rule 4.4(b)’s “simple clar-
ity” can be a trap for the unwary.4 This was demonstrated 
last year in the answer to an inquiry regarding inadver-
tent disclosure published in the Attorney Professionalism 
Forum (Forum) of this Journal’s February 2010 issue.5

By James M. Altman 

New York lawyers became subject to an entirely 
new rule of professional ethics regarding inad-
vertent disclosure on April 1, 2009, when the 

New York Rules of Professional Conduct (Rules) replaced 
the New York Code of Professional Responsibility (Code). 
Rule 4.4(b) provides simply: “A lawyer who receives a 
document relating to the representation of the lawyer’s 
client and knows or reasonably should know that the 
document was inadvertently sent shall promptly notify 
the sender.”1 Because Rule 4.4(b)’s use of the term “docu-
ment” refers to readable electronic information as well as 
paper documents,2 Rule 4.4(b) governs the “errant email” 
as well as the “errant fax.”

Although the Code was the backbone of New York’s 
legal ethics regime for almost 40 years, it never contained 
a disciplinary rule specifically addressing inadvertent dis-
closure. Nonetheless, in 2002 and 2003, two of New York’s 
most important expositors of legal ethics – the ethics com-
mittees of the New York County Lawyers’ Association 
(NYCLA) and of the City Bar, respectively – had opined, 
with certain qualifications, that a lawyer who receives 
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Rule 4.4(b)’s Seeming Simplicity – 
A Trap for the Unwary
The Rules themselves articulate the importance of consid-
ering the broader context of positive law in deciding how 
lawyers should conduct themselves. “The Rules presup-
pose a larger legal context shaping the lawyer’s role. That 
context includes court rules and statutes relating to mat-
ters of licensure, laws defining specific obligations of law-
yers, and substantive and procedural law in general.”8

Comment 2 to Rule 4.4 specifically reminds lawyers 
about the bodies of law beyond the Rules that create 
obligations for lawyers, including significant legal obliga-
tions with respect to inadvertent disclosure:

Although this Rule does not require that the law-
yer refrain from reading or continuing to read the 
document, a lawyer who reads or continues to read 
a document that contains privileged or confidential 
information may be subject to court-ordered sanctions, 
including disqualification and evidence-preclusion. 
Whether the lawyer is required to take additional 
steps, such as returning the original document, is a 
matter of law beyond the scope of these Rules, as is the 
question whether the privileged status of a document 
has been waived.

Thus, in determining how to respond to an inadvertently 
disclosed document, the Receiving Lawyer should look 

The Attorney Professionalism Forum Answer
In the Forum, a lawyer questioned whether it was “pro-
fessional” to read a document from an adversary’s law 
firm attached to an email that inadvertently was sent to 
him. From the document’s title – “Confidential—Case 
Plan Report Analysis of Case Including Problems and 
Recommendations” – and the identity of the other listed 
recipients of the email, the inquiring lawyer recognized 
immediately that the email and its attached document 
“was not meant for me.” Relying on the “facially simple” 
language of Rule 4.4(b), the Answer advises the inquir-
ing lawyer that she or he can read the Case Plan Report 
and use the information therein because, even though 
“there are passionately held opinions on both sides of 
this issue[,] . . . the Rules of Professional Conduct as 
established by the four Presiding Justices of the State of 
New York impose no obligation on the receiving lawyer 
to refrain from reading the material, keeping the material, 
and using the information discovered.” 

The Answer is technically correct, but only as far as 
it goes. Because the Answer focuses on what Rule 4.4(b) 
requires and what it permits, the Answer considers the 
inquiry solely from the standpoint of professional disci-
pline. The “Rules define proper conduct for the purposes 
of professional discipline”; they prescribe “the minimum 
level of conduct below which no lawyer can fall without 
being subject to disciplinary action.”6 Thus, the Answer 
rightly concludes that once the Receiving Lawyer notifies 
the other side of an inadvertent disclosure, the Receiving 
Lawyer has fulfilled all of his or her ethical obligations 
under Rule 4.4(b) regarding the errant email. The law-
yer would not be subject to professional discipline for 
examining the inadvertently disclosed Case Plan Report, 
even though that Report almost surely qualifies under 
Rule 1.6(a) as “confidential information” of the opposing 
party7 and such an examination would be tantamount 
to learning opposing counsel’s analysis of the strengths 
and weaknesses of the opposing party’s case. Similarly, 
the inquiring lawyer would not be subject to professional 
discipline for making use of the Report or the information 
gained about the opposing party’s legal analysis of its 
claims, even, for example, by quoting in motion papers 
the opposing counsel’s own admissions about the weak-
nesses of the claims or using the Report as impeachment 
material during cross-examination at trial.

A disciplinary focus is not a broad enough perspective, 
however, in determining how a Receiving Lawyer should 
respond to an inadvertent disclosure, for two reasons: 
First, the Receiving Lawyer should consider the require-
ments and limitations of law beyond the Rules; indeed, 
COSAC’s Comments to Rule 4.4(b) emphasize the impor-
tance of doing so. Second, the Receiving Lawyer should 
take into account that Rule 4.4(b) provides only a mini-
mum standard of ethical conduct, and her own standards 
of attorney professionalism may require more.
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Rule 4.4(b) Inadequately Protects 
Confidential Information
The principle of client confidentiality, which encompass-
es the protection afforded by the attorney-client privilege 
as well as the broader ethical duty of confidentiality,11 
underlies both the private attorney-client relationship 
and the successful functioning of our public system of 
justice. Comment 2 to Rule 1.6 explains the importance 
of that ethical duty to the success of the attorney-client 
relationship:

The lawyer’s duty of confidentiality contributes to the 
trust that is the hallmark of the client-lawyer relation-
ship. The client is thereby encouraged to seek legal 
assistance and to communicate fully and frankly with 
the lawyer, even as to embarrassing and legally damag-
ing subject matter. The lawyer needs this information 
to represent the client effectively and, if necessary, to 
advise the client to refrain from wrongful conduct.12

But the principle of client confidentiality supports not 
only a private relationship, it also promotes the “broader 
public interests in the observance of law and adminis-

tration of justice.”13 Full and frank communication is 
essential to a lawyer’s skillful advocacy in our adversary 
system of justice.14 Not surprisingly, the principle of cli-
ent confidentiality has been considered the single most 
important rule of legal ethics.15

When COSAC rejected the approach of the prevailing 
ethics opinions and decided to adopt Rule 4.4(b), it placed 
confidential information at risk. Whereas the prevailing 
ethics opinions required the Receiving Lawyer initially 
to respect a Sender’s claim that the document was inad-
vertently disclosed and contained confidential informa-
tion, Rule 4.4(b) provides no immediate protection to 
confidential information in the inadvertently disclosed 
document. Instead, it places on the Sender the burden of 
taking legal action to retrieve and shield any confidential 
information. Rule 4.4(b) is a bad default rule, because, in a 
variety of circumstances, substantive law and procedural 
rules do not enable the Sender to safeguard confidential 
information.

Consider, first, inadvertent disclosure in the transac-
tional context. Suppose two lawyers are negotiating a 
commercial lease. What happens if the landlord’s lawyer 
receives an unambiguously inadvertent disclosure from 
the tenant’s counsel of an email between counsel and the 

not only to the ethical requirements of the Rules, but also 
to other applicable law.

In the litigation context, for example, Federal Rule 
of Civil Procedure 26(b)(5)(B) specifically establishes a 
protocol for resolving claims of inadvertent disclosure 
that arise during discovery in a federal lawsuit, and it 
imposes specific legal obligations upon the Receiving 
Lawyer. Once the Receiving Lawyer has learned about an 
ostensibly inadvertent disclosure, the Receiving Lawyer 
is required to (1) “promptly return, sequester or destroy 
the specified information and any copies”; (2) “not use or 
disclose the information until the claim [of inadvertent 
disclosure of privileged information] is resolved”; and 
(3) “take reasonable steps to retrieve the information” if 
the Receiving Lawyer disclosed it before learning of the 
Sender’s inadvertent disclosure.

Thus, if the Forum’s inquiring lawyer received the 
inadvertently disclosed Case Plan Report during the dis-
covery phase of a federal lawsuit, that lawyer would not 
only need to consider Rule 4.4(b) but also Federal Rule 
26(b)(5)(B) in determining how to respond. Although 

further disclosure and use of that Report is not prohibited 
by Rule 4.4(b), it is proscribed by Federal Rule 26(b)(5)
(B). And, even though that Federal Rule does not flatly 
preclude the inquiring lawyer from thoroughly examin-
ing the Case Plan Report, federal case law confirms, as 
envisioned in COSAC’s Comment 2 to Rule 4.4, that at 
least in some circumstances the inquiring lawyer could 
be disqualified in the event that the Case Plan Report 
was, in fact, privileged and the privileged information 
contained therein was sufficiently crucial to the defense 
of the opposing client.9 Similarly adverse consequences 
might befall lawyers acting too precipitously under Rule 
4.4(b) in a state lawsuit as well.10 

The Forum Answer makes no attempt to evaluate 
whether, as a matter of substance, Rule 4.4(b) is a good 
rule for resolving the conflict between the principle of 
client confidentiality underlying our legal system and a 
lawyer’s duty of competent and diligent representation 
that shapes the differing perspectives of the Receiving 
Lawyer and the Sender whenever a document containing 
confidential information is inadvertently disclosed. As 
discussed below, however, Rule 4.4(b)’s resolution of that 
conflict is profoundly flawed.

Rule 4.4(b) provides no immediate protection to confi dential
information in the inadvertently disclosed document.
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that Rule requires the Receiving Lawyer to take vari-
ous steps to prevent further disclosure of the privileged 
document – the Receiving Lawyer must not disclose or 
use the document until the claim of privilege has been 
resolved – the Receiving Lawyer still may further exam-
ine the document. Thus, that Rule does not prevent the 
Receiving Lawyer from learning as much as possible 
about the privileged information contained in the inad-
vertently disclosed document, and once the Receiving 
Lawyer has done so, that information is available to 
assist the Receiving Lawyer in the litigation, even if, on 
the Sender’s motion for a protective order, the judge ulti-
mately prohibits the Receiving Lawyer from disclosing or 
using the privileged document. It is highly unlikely that 
what already has been learned by the Receiving Lawyer 
will be, in effect, unlearned, and Federal Rule 26(b)(5)(B) 
makes no effort to limit how much privileged informa-
tion the Receiving Lawyer learns from the inadvertently 
disclosed document.

In short, Rule 4.4(b) is ethically challenged. The Rule 
itself fails to offer any protection to inadvertently dis-
closed confidential information, and the substantive law 
and procedural rules to which it defers leave the Sender 
remediless – and, therefore, confidential information 
wrongly exposed to disclosure and use – when the inad-
vertent disclosure takes place in a transactional context 
or otherwise outside the context of an existing lawsuit; 
when, in the litigation context, the confidential informa-
tion is not protected by the attorney-client privilege or 
work product doctrine; and, in the interim period, when 
a protective order has not yet been granted.

There Is No Justification for Leaving Inadvertently 
Disclosed Confidential Information Unprotected
Why, then, did COSAC adopt Rule 4.4(b) and leave 
inadvertently disclosed confidential information unpro-
tected, as described above? It appears that COSAC had 
two reasons. First, Rule 4.4(b) is identical to ABA Model 
Rule 4.4(b); adopting Rule 4.4(b) fostered the goal of 
uniformity, which was one of the animating principles of 
COSAC’s work.17 Second, COSAC believed that impos-
ing obligations upon Receiving Lawyers other than mere 
notification was “too complex and would likely result in 
a rule too difficult to implement and enforce.”18 

Neither of these reasons is compelling. Together, they 
constitute an admission that COSAC avoided the sub-
stantive and practical difficulties of creating its own rule 
regarding inadvertent disclosure by following the ABA’s 
approach. But, COSAC proposed, and the Rules contain, 
many provisions that differ from the Model Rules. So, 
uniformity is in itself a weak reason, especially when 
compared to the principle of client confidentiality. If, as a 
matter of substance, Model Rule 4.4(b) is a bad solution to 
the problem of inadvertent disclosure, then, in this case, 
the goal of uniformity is misleading.

tenant discussing the strengths and weaknesses of the 
tenant’s position on several key negotiating points and 
its strategy on those points? The email clearly would be 
protected by the attorney-client privilege and disclosure 
to the landlord’s lawyer surely would be damaging to the 
counsel’s representation of the tenant. Under Rule 4.4(b), 
however, the sole ethical obligation of the landlord’s law-
yer would be to notify the tenant’s counsel of the email’s 
receipt.

But what remedy is available to the tenant once its 
lawyer learns about the errant email? Virtually none. 
Unlike inadvertent disclosure in a litigation context, 
when there is already a pending court proceeding in 
which the Sender can seek to prevent the Receiving 
Lawyer from examining, disclosing and using privileged 
information inadvertently disclosed, in the transactional 
context the Sender has no immediate access to a judge. 
Moreover, it is not even clear what claim for relief the 
Sender could assert successfully to prevent examination, 
disclosure and use of the privileged information. Thus, 
Rule 4.4(b) does not adequately protect the principle of 
client confidentiality when inadvertent disclosure occurs 
in the transactional context

Second, what if the inadvertent disclosure concerned 
confidential information a sending lawyer had an ethi-
cal duty to protect, but which was not protected by the 
attorney-client privilege or work-product doctrine? For 
example, the fact of a client’s criminal conviction – the 
crime, the date of conviction, even the legal proceed-
ings that led to the conviction – is a matter of public 
record that is not protected by the attorney-client or 
work-product privilege, but, because its disclosure can 
be embarrassing or detrimental to the client, it is still 
confidential information that lawyers have an ethical 
duty to protect.16 Suppose a lawyer and his client are 
discussing the client’s conviction in an email that is mis-
takenly addressed to opposing counsel and the Receiving 
Lawyer satisfies her ethical duty under Rule 4.4(b) by 
notifying the Sender. What can the Sender do to prevent 
the Receiving Lawyer from using that confidential infor-
mation or disclosing it to others? Nothing. Even though 
there is a judge available in a pending lawsuit, the Sender 
cannot seek a protective order preventing the Receiving 
Lawyer and her client from disclosing that confidential 
information to others or possibly using that confidential 
information to its benefit in the lawsuit because that 
information is not protected by any evidentiary privilege. 
In that circumstance also, Rule 4.4(b) fails to protect a cli-
ent’s confidential information.

Third, even when an admittedly privileged document 
is inadvertently disclosed during formal discovery in 
a federal civil lawsuit and the judge ultimately grants 
the Sender’s protective order, the interim protection 
afforded the privileged document under Federal Rule 
26(b)(5)(B) is, as a practical matter, limited. Even though 
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the Receiving Lawyer generally has no right to informa-
tion not intentionally provided by a counterparty. In the 
litigation context, the normal ways of providing informa-
tion to opposing counsel sufficient to evaluate whether a 
document is protected as privileged are time tested and 
workable. The Sender will need to put the inadvertently 
disclosed document on a privileged log and describe it, 
the same as any other purportedly privileged document. 
The Receiving Lawyer should not be able to use the 
possibility that the document never was or is no longer 
privileged in order to bootstrap an opportunity to exam-
ine the contents of the document further before returning 
or destroying it, because the content of the document is 
unrelated to the determinative facts under Federal Rule 
of Evidence 502 and its state analogues regarding the 
carefulness or carelessness of the Sender in making and 
rectifying the disclosure.19 The content of the document 
may be related to an argument that the document never 
was privileged, but in that respect the privilege log will 
give as much information about the document’s content 
as that provided with respect to any other purportedly 
privileged document. And, if someone needs to exam-
ine the contents of the document to rule on whether the 
document is privileged or not, the court can and gener-
ally will review the document in camera. Thus, the issue 
of whether the inadvertently disclosed document was or 
still is privileged provides no justification for examining 
the document or sharing it with others or making use of it 
prior to the determination of its privileged status.

Third, in addressing the Receiving Lawyer’s ethical 
duty upon receipt of an inadvertently disclosed docu-
ment, the ABA,20 NYCLA,21 and the City Bar22 all opined 
that the duty of zealous representation – enshrined 
previously as Canon 7 of the Code – was an insufficient 
reason for invading the confidentiality of the relationship 
between the opposing party and its counsel. As NYCLA’s 
ethics committee explained, “all lawyers share respon-
sibility for ensuring that the fundamental principle that 
client confidences be preserved – the most basic tenet of 
the attorney-client relationship – is respected when privi-
leged information belonging to a client is inadvertently 
disclosed.”23 In effect, the NYCLA opinion provides that 
lawyers have an obligation as officers of the court to help 
safeguard the key underpinnings of the legal system, 
including the duty of confidentiality even to clients not 
their own.24 Although the ABA’s opinion has been with-
drawn in light of Model Rule 4.4(b) and the NYCLA and 
City Bar opinions have been superseded sub silentio by 
the adoption of Rule 4.4(b), the reasoning of those deci-
sions, particularly their weighing of the principle of client 
confidentiality vis-à-vis the duty of zealous representa-
tion, remains persuasive.

Moreover, the priority of a broadly conceived prin-
ciple of client confidentiality over the duty of zealous rep-
resentation has been woven into the fabric of legal ethics 

Some of COSAC’s concerns about the complex circum-
stances affecting inadvertent disclosure and the problem 
of enforcing a rule that imposes an ethical obligation 
upon the Receiving Lawyer beyond mere notification are 
reflected in the following three possible justifications for 
Rule 4.4(b): 
1. if the Receiving Lawyer owes a duty not to exam-

ine the inadvertently disclosed document once the 
Receiving Lawyer realizes or is notified that the 
disclosure was inadvertent, there could be problems 
with enforcement because of ambiguity about when 
the Receiving Lawyer realized that or was notified 
and whether the Receiving Lawyer failed to stop 
examining the document at the appropriate point; 

2. the Receiving Lawyer needs the opportunity to 
examine the inadvertently produced document in 
order to evaluate and possibly litigate whether the 
document is privileged or the privilege was waived; 
and 

3. the Receiving Lawyer has a duty, as a partisan advo-
cate, to exploit the Sender’s mistake and that duty 
takes precedence over the principle of client confi-
dentiality. 

None of those justifications is sufficient.

First, COSAC’s concern about whether disciplin-
ary authorities will bring unwarranted cases against a 
Receiving Lawyer for examining an inadvertently dis-
closed document after realizing or being notified that 
the disclosure was inadvertent seems overblown. Given 
the lack of sufficient resources plaguing disciplinary 
authorities, it is unlikely that disciplinary authorities 
will use scarce resources to bring such fact-specific, ques-
tionable cases. A healthier respect for the prosecutorial 
discretion of chief disciplinary counsel seems warranted. 
Conversely, the potential difficulties in proving a viola-
tion should not militate against adopting a rule that 
prohibits lawyers from examining documents they know 
were not intended for their eyes.

Second, the opportunity to evaluate whether the 
document was or still is privileged is not a reason that the 
Receiving Lawyer should be able to examine the document 
further or disclose it to others after realizing or learning 
that it was sent inadvertently. In the transactional context, 

Lawyers have a duty of
confi dentiality even to
clients not their own.
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matters of professional judgment reserved to the lawyer. 
See Rules 1.2, 1.4.”

This effort to identify a safe harbor for an ethically mind-
ed Receiving Lawyer is misconceived, because it ignores that 
lawyers who want to reject a legally permissible course of 
action that would benefit a client on the grounds of a higher 
professional duty may need to justify their conscientious 
choice through recourse to mandatory disciplinary rules 
that in effect provide protection from client pressure and 
malpractice liability. Because the last sentence of Comment 
3 envisions a course of action that a conscientious Receiving 
Lawyer may, but is not required to, take, that makes it less 
likely that a Receiving Lawyer will do so.

Consider the dialogue between the conscientious 
Receiving Lawyer and her client that Rules 1.2 and 1.4 
appear to require in the event that the Receiving Lawyer 
in a transactional matter is notified promptly that oppos-
ing counsel inadvertently sent her a document contain-
ing opposing counsel’s analysis of the open negotiating 
points. Rule 1.4 arguably would require the Receiving 
Lawyer to inform her client about receipt of the docu-
ment, since, given the practical value of knowing oppos-
ing counsel’s analysis, receipt of that document might be 
construed as a “material development[] in the matter” or 
part of the Receiving Lawyer’s obligation to “keep the cli-
ent reasonably informed about the status of the matter.”29 

in New York. For example, lawyers who are interviewing 
former employees of adverse corporate parties represent-
ed by counsel are prohibited from eliciting information 
about privileged communications with company coun-
sel.25 Similarly, it is unethical for lawyers to elicit from 
litigation experts or knowledgeable others an opposing 
party’s privileged communications with its counsel.26 
Lawyers may not use technology to extract metadata 
containing another client’s confidential information.27 
Nor may lawyers disclose to their clients or use for their 
clients’ benefit confidential information gained through a 
good-faith unsolicited communication from a would-be 
client.28 In each of these situations, the duty of zealous 
representation is circumscribed by the duty to respect the 
confidentiality of communications between another party 
and its current, former, or prospective counsel.

In fact, the 2009 change from the Code to the Rules 
gives the general principle of client confidentiality even 
greater priority over the demands of partisan advo-
cacy. Whereas Canon 7 of the Code stated that “a lawyer 
should represent a client zealously,” the Rules deliberate-
ly abandoned “zealous representation” as the standard 
for ethical partisan advocacy. Under Rules 1.1 and 1.3, 
competent and diligent representation of a client is suf-
ficient. The view of courts and ethics committees that the 
duty of client confidentiality trumped the duty of zealous 
representation under the Code applies with even greater 
force now that the Rules have rejected “zeal” as the crite-
rion for ethical client advocacy.

Rule 4.4(b) Undermines Attorney Professionalism
Comment 3 to Rule 4.4 seems to reflect COSAC’s ambiva-
lence about Rule 4.4(b)’s minimalist approach. In its first 
sentence, Comment 3 acknowledges that certain actions 
that Rule 4.4(b) does not ethically require of the Receiving 
Lawyer would foster the principle of client confidential-
ity: “Refraining from reading or continuing to read a 
document once a lawyer realizes that it was inadvertently 
sent to the wrong address and returning the document 
to the sender honors the policy of these Rules to protect 
the principles of client confidentiality.” Recognizing that 
there are lacunae in the substantive law and procedural 
rules regarding the Receiving Lawyer’s obligations when 
confronting an inadvertently disclosed document, the 
last sentence of Comment 3 purports to identify a zone of 
impunity where, as a matter of professional conscience, 
a Receiving Lawyer who wants to honor the principle of 
client confidentiality may choose, subject in at least some 
circumstances to a discussion with the client, (1) not to 
examine or continue to examine the document after real-
izing or learning that it was inadvertently sent or (2) to 
abide by the Sender’s instructions as to its disposition. 
That last sentence provides: “[I]f applicable law or rules 
do not address the situation, decisions to refrain from 
reading such documents or to return them, or both, are 
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Lawyers act as partisan advocates for their clients, but 
they are also “officers of the court,” with a special obliga-
tion as members of the legal profession to take care of our 
legal system and to safeguard justice. When, as a matter 
of professional conscience, a Receiving Lawyer returns 
an inadvertently disclosed document without examining 
it in order to honor a broadly conceived principle of cli-
ent confidentiality, she is giving priority to her role as an 
officer of the court over her role as a partisan advocate. 
Because it is not ethically required, that is an act of attor-
ney professionalism exhibiting special concern for the 
well-being of the legal system as a whole rather than a 
particular party participating in that system. In failing to 
support such action, Rule 4.4(b) erodes attorney profes-
sionalism.

Viewed in this context, the fundamental problem with 
Rule 4.4(b) stems from its overly modest ambition. Rule 
4.4(b) is ethically anemic. Rather than impose a demand-
ing ethical standard on Receiving Lawyers confronting 
an inadvertent disclosure, COSAC deliberately imposed 
a de minimis ethical requirement – mere notification – in 
effect referring to the civil justice system the resolution 
of the substantive conflict between the principle of cli-
ent confidentiality and competent client representation. 
Unfortunately, the substantive law and procedural rules 
of the legal system sometimes leave confidential infor-
mation unjustifiably unprotected. If a specific ethics 
rule really needed to be adopted to define the Receiving 
Lawyer’s obligations in the event of an inadvertent dis-
closure,33 it needed to be robust: it needed to be more 
protective of confidential information than the normal 
processes of law are. In terms of what was needed, Rule 
4.4(b) is a failure.

Finally, the strategy underlying Rule 4.4(b) – to use the 
legal system’s substantive and procedural rules to define 
the obligations imposed upon the Receiving Lawyer – not 
only resulted in a bad rule regarding inadvertent disclo-
sure, but, more generally, it also undermined the view 
that the ethical realm constituted by professional ethics 
and attorney professionalism is different from – indeed, 
sometimes should be more extensive and more demand-
ing than – what the law requires. That, too, erodes attor-
ney professionalism.

In sum, Rule 4.4(b) should be replaced by a new rule 
that, without judicial intervention, provides protection 
for confidential information that is as complete as pos-
sible. In the interim, lawyers should consider their own 
professional conscience to determine if and when to 
respond to an inadvertent disclosure in a manner that 
better serves the principle of client confidentiality than 
the ethical minimum of mere notice to the Sender. ■

1. 22 N.Y.C.R.R. § 1200.35(b).

2. See Rule 4.4(b), cmt. 2. This article also uses the term “document” to refer 
to emails and other electronic information as well as paper documents. 

In the resulting dialogue, it is easy to imagine the client’s 
wanting the Receiving Lawyer to examine thoroughly 
the inadvertently disclosed document. It is also easy to 
imagine that the client would not agree to subordinate 
its self-interest to the far more abstract concern about 
the principle of client confidentiality, especially when 
the disclosure of confidential information was caused by 
the mistake of the opposing party or its counsel. After 
all, how much does the Receiving Lawyer’s client care 
about harm to the opposing client or to the legal system 
generally? Given the client’s likely views, the conscien-
tious Receiving Lawyer may find it difficult to convince 
her client that she should return the document to the 
Sender without examining it. Absent the client’s agree-
ment, it becomes difficult for the Receiving Lawyer to 
do what she believes is right, because she likely would 
be concerned that her client might discharge her in the 
pending matter, not retain her for future matters, or even 
sue her for malpractice for not aggressively exploiting the 
Sender’s mistake.30 

If, instead, Rule 4.4(b) required the Receiving Lawyer 
to return the document without examining it after noti-
fication that it was inadvertently sent, then the dialogue 
between the Receiving Lawyer and her client would 
be entirely different. Rule 1.4(a)(5) would require the 
Receiving Lawyer to consult with her client, because the 
Receiving Lawyer would know that her client would 
expect her to examine the document, but the pertinent 
ethical rule would prohibit that.31 Because the Receiving 
Lawyer would be able to present the conscientious course 
of action as the only one allowed by the Rules (and, pre-
sumably, followed by responsible lawyers), this would 
parry both the malpractice concern and the concern that 
the client could take its business to another lawyer whose 
professional conscience was more malleable. In effect, 
reliance upon a disciplinary rule mandating conscientious 
conduct would make it possible for the Receiving Lawyer 
to do the right thing without any adverse consequence.

Professional ethics seeks to impose upon lawyers 
certain ethical obligations that, because they are based 
upon the fiduciary nature of the attorney-client relation-
ship or the lawyer’s special role in the administration of 
justice, are “higher” than the morals of the marketplace 
and sometimes more extensive or demanding than what 
positive law requires. Attorney professionalism shares 
the goal of professional ethics to establish such a realm 
of better conduct through disciplinary rules but, beyond 
that, also seeks to inculcate, support, and elicit the aspira-
tion to exceed even those minimum ethical requirements. 
Regarding inadvertent disclosure, for example, profes-
sional ethics and attorney professionalism share the view 
that the ethical duty of client confidentiality is more 
expansive than the analogous evidentiary privileges both 
in terms of the scope of client information that is pro-
tected and the scope of the protection required.32
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26. See NYSBA Op. 735 (2001).

27. See NYSBA Op. 749 (2001). 

28. See N.Y. City Op. 2001-01 (2001). 

29. Rule 1.4(a)(1)(iii) states that “[a] lawyer shall promptly inform the client 
of material developments in the matter including settlement or plea offers.” 22 
N.Y.C.R.R. § 1200.4. Rule 1.4(a)(3) states that “[a] lawyer shall keep the client 
reasonably informed about the status of the matter.” 22 N.Y.C.R.R. § 1200. 

30. Although Rule 1.2(e) provides that “[a] lawyer may exercise professional 
judgment to waive or fail to assert a right or position of the client, . . . when 
doing so does not prejudice the rights of the client,” 22 N.Y.C.R.R. § 1200, it is 
likely that Rule 1.2(e) would not apply to the Receiving Lawyer’s proposed 
course of action of returning the document to the Sender without examination 
because it is plausible, if not likely, that not examining the document would 
adversely effect the success of the Receiving Lawyer’s negotiation efforts. In 
other words, it is likely that knowing the opposing counsel’s evaluation of the 
open items would enable the Receiving Lawyer to achieve a better result for 
her client than if the Receiving Lawyer lacked such knowledge.

31. Rule 1.4(a)(5) provides that “[a] lawyer shall consult with the client about 
any relevant limitation on the lawyer’s conduct when the lawyer knows that 
the client expects assistance not permitted by these Rules or other law.” 22 
N.Y.C.R.R. § 1200.

32. The scope of information protected by Rule 1.6’s ethical duty of confidenti-
ality is broader than that protected by the attorney-client privilege, see Rule 1.6, 
cmt. 3, and supra note 7, above, and Rule 1.6(a) proscribes disclosing and using 
confidential information in certain circumstances, while the attorney-client 
privilege only proscribes disclosure. 

33. In deciding to create a rule specifically addressing inadvertent disclosure 
instead of allowing the prevailing ethics opinions to provide less positivistic 
guidance, COSAC followed the approach of the ABA, which adopted its own 
Rule 4.4(b) in 2002 as part of the Ethics 2000 Commission. See ABA Formal Op. 
05-437. The ABA’s decision to adopt Rule 4.4(b) was based, in part, on con-
cerns of commentators and ethics committees that ethics committees did not 
have the authority to determine how lawyers should respond to inadvertent 
disclosures without previously adopted specific rules to guide them and that 
such lack of notice was unfair to respondents in disciplinary proceedings. See 
Maine Op. 146 (1994) (“this Commission is not free to add ethical limitations 
not expressed by the Bar Rules”), withdrawn by Maine Op. 172 (2000); Monroe 
Freedman, The Errant Fax, Legal Times, Jan. 23, 1995. From the standpoint of 
attorney professionalism, however, it would have been better for New York 
lawyers to have relied on the prevailing ethics opinions and perhaps others 
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ATTORNEY PROFESSIONALISM FORUM
case task of determining when 
lawyers should be able to read, 
retain, or use the information con-
tained in inadvertently sent docu-
ments. A more detailed rule on 
inadvertently transmitted docu-
ments would likely be difficult to 
apply and enforce, and could not 
possibly anticipate all of the situ-
ations that will arise as technology 
evolves.

Again, then, the answer to the ques-
tion, according to the recently adopted 
Rules of Professional Conduct, is a 
simple yes. However, to many law-
yers who vigorously argue against the 
receiving lawyer’s ability to read (much 
less use) the information obtained, the 
answer is anything but simple.

This is not the first time the issue 
has been addressed in this column; 
it was the subject of the Forum in 
the Journal of July/August 2003. As 
noted, there was no comparable rule 
at the time. The conclusion reached 
by the Forum was “by returning or 
destroying the errant fax, you would 
be merely preserving the clear right of 
your adversary to keep communica-
tions with his/her client confidential, 
and by so doing would be promoting 
the integrity of the legal system as 
a whole.” In support of its view, the 
Forum cited American Bar Association 
Committee on Ethics and Professional 
Responsibility Formal Opinion 92-368. 
That Opinion stated: “[a] satisfactory 
answer to the question posed cannot 
be drawn from a narrow, literalistic 
reading of the black letter of the Model 
Rules.” It spoke of confidentiality and 
stated further that “if the Committee 
were to countenance, or indeed encour-
age, conduct on the part of the receiv-
ing lawyer which was in derogation 
of the strong policy in favor of confi-
dentiality, the Committee would have 
to identify a more important principle 
which supports an alternative result. 
. . .We conclude that their importance 
pales in comparison to the importance 
of maintaining confidentiality.” The 
Opinion concludes: 

To the Forum:
As I write this the hour is late and it 
has been a long day. Just before shut-
ting down my computer I took one last 
look at my e-mails and I saw an odd 
one from an adversary’s law firm. The 
message was “fyi” and below was an 
attachment symbol. The message was 
“from” a paralegal in my adversary’s 
office whom I had met and remem-
bered. I double-clicked to check the 
“to” list and it was composed entirely 
of members of my adversary’s law 
firm, individuals, including experts 
associated with my adversary’s case 
and my adversary’s client. I was on 
the list but I just did not seem to 
belong on it. Nevertheless I clicked 
on the attachment and saw the title of 
the attached “Confidential-Case Plan 
Report Analysis of Case Including 
Problems and Recommendations.” At 
this point it became obvious that this 
was an internal memo sent to the law 
firm, associated support individuals 
and the client. It was not meant for me. 
My cursor is now at the bottom of the 
e-mail on the box with an arrow point-
ing down and the question is “Do I 
press down?” And further if I do press 
down and read, what do I do then? As 
I say it has been a long day, it is late at 
night, and I sure as hell could use some 
cheering up. 

Sincerely, 
Poised on the Edge

Dear Poised:
The answer to your question is, at least 
facially, simple. The answer is yes. You 
may click on the box, scroll down and 
read the communication. In fact, you 
may use the information obtained. But 
background is important to an under-
standing of the relevant rule.

As you may be aware, the New York 
State Bar Association appointed a com-
mittee – the Committee on Standards 
of Attorney Conduct (COSAC) – which 
spent several years reviewing the New 
York Lawyer’s Disciplinary Code. It 
adopted the Model Rule approach and, 
while it did not adopt the substance 
of every one of the Model Rules of 
Professional Conduct (as promulgat-

ed by the American Bar Association), 
it did in this case. The Committee 
proposed to the Presiding Justices of 
the four Appellate Divisions the exact 
wording of Model Rule 4.4, and the 
Justices adopted it as one of the rules 
governing the conduct of attorneys 
in the State of New York. Specifically, 
Rules of Professional Conduct, Rule 4.4 
states as follows: 

(b) A lawyer who receives a docu-
ment relating to the representation 
of the lawyer’s client and knows or 
reasonably should know that the 
document was inadvertently sent 
shall promptly notify the sender.

The official comment of the American 
Bar Association states “[f]or purpos-
es of this Rule, ‘document’ includes 
e-mail or other electronic modes of 
transmission subject to being read or 
put into readable form.” The official 
comments to the New York Rule do not 
contain this sentence, but the report-
er’s notes for COSAC clearly indicate 
that this Rule is intended to apply to 
e-mails and other electronic transmis-
sions. The Rule is new – the former 
Code of Professional Responsibility 
contained no such provision and did 
not address this issue. However, the 
reporter’s notes appear to explain the 
thinking of COSAC in adopting Rule 
4.4, and illustrate some of the issues. 
The notes state as follows: 

This formulation places a mod-
est burden on the innocent receiv-
ing lawyer, but enables the sender, 
upon receipt of notice, to take what-
ever steps the sender considers 
advisable. The current Disciplinary 
Rules do not contain a comparable 
rule, but the provision is needed 
to guard against breaches of con-
fidentiality and other harms to 
clients that inevitably arise, even 
among careful and conscientious 
lawyers, with the proliferation of 
e-mail, faxes and other electronic 
means of communication. 

Rule 4.4(b) is deliberately simple 
in form and simple to implement, 
leaving to the courts and ethics 
committees the complex, case-by-

This column is reprinted from the February 2010 NYSBA Journal
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The preamble to the Model Rules 
correctly notes that “virtually all 
difficult ethical problems arise from 
the conflict between a lawyer’s 
responsibility to clients, to the legal 
system and to the lawyer’s interest 
in remaining an upright person 
while earning a satisfactory liv-
ing.” Similarly, the same introduc-
tion observes that “a lawyer is also 
guided by personal conscience and 
the approbation of professional 
peers.” In this instance, those prin-
ciples . . . all come together to sup-
port our conclusion that receiving 
counsel’s obligations under those 
circumstances are to avoid review-
ing the materials, notify sending 
counsel if sending counsel remains 
ignorant of the problem and abide 
by sending counsel’s direction as 
to how to treat the disposition of 
the confidential materials. This 
result not only fosters the impor-
tant principles of confidentiality, 
avoids punishing innocent clients 
and conforms to the law of bail-
ment, but also achieves a level 
of professionalism that can only 
redound to the lawyer’s benefit.

The Forum came to the same result 
and conclusion, as indicated by the 
passage quoted above regarding the 
confidential fax inadvertently sent to 
an adversary. 

The purpose in setting forth the 
reasoning of these two opinions is 
that they express the position of a 
substantial number of attorneys on 
this subject, about which they are quite 
passionate. Many feel that the answer 
to this question involves a fundamen-
tal perception of what the practice of 
law is all about. 

However, as was stated in the 
Forum, “unfortunately no clear guid-
ance is furnished by the Code, as 
there is no Disciplinary Rule or Ethical 
Consideration which directly addresses 
the inadvertent discovery of confidential 
materials.” That is no longer true. With 
Rule 4.4(b) as proposed by COSAC, and 
as adopted by the Presiding Justices, there 
is guidance, and the guidance requires 
no more than that the receiving attor-

ney simply notify the sending attorney 
of the receipt of the materials. 

Furthermore, Ethics Opinion 94-382 
has been withdrawn by the American 
Bar Association Standing Committee on 
Ethics and Professional Responsibility, 
by way of Formal Opinion 05-437. 
It did so because in February 2002 
the ABA Model Rules of Professional 
Conduct were amended, and narrowed 
the obligation of the receiving lawyer. 
The ABA Model Rules established the 
Rule as it is set forth in the rules appli-
cable to New York attorneys under 
Rule 4.4(b). Formal Opinion 05-437 
states: “The Rule does not require the 
receiving lawyer either to refrain from 
examining the materials or to abide by 
the instructions of the sending lawyer.” 
It should also be noted that on close 
examination a rule requiring a lawyer 
to not read the material, or not to use it, 
has limited practical application.

Certainly, one can come up with 
examples of accidental disclosure that 
few would hesitate to use. One might 
be confidential material coming into 
the hands of a criminal defense lawyer. 
A plaintiff’s attorney receives material 
inadvertently sent by defense counsel 
to the effect that the defendant chemi-
cal company has deposited danger-
ous chemicals into the environment, 
which are slowly poisoning school 

children. Information is received that 
the physician defendant did in fact 
commit the negligent act that crippled 
the plaintiff. Or documentary proof 
accidentally arrives that the defendant 
drug company has tests proving that 
its latest pain medication caused the 
death of some patients. If we speak 
of the integrity of the judicial process, 
one can reasonably ask how that integ-
rity is maintained by keeping secret 
evidence that should be seen by the 
trier of the facts, be it a court or jury, to 
ensure that is reaches a just result. All 
this being said, you should check out 
Rule 26(b)(5)(B) of the Federal Rules 
of Civil Procedure. This rule imposes 
much stricter regulations.

In conclusion, there are passionately 
held opinions on both sides of this 
issue. That being said, the Rules of 
Professional Conduct as established by 
the four Presiding Justices of the State of 
New York impose no obligation on the 
receiving lawyer to refrain from read-
ing the material, keeping the material, 
and using the information discovered. 

The Forum, by
Peter V. Coffey
Englert, Coffey, McHugh &
Fantauzzi, LLP
Schenectady, NY
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New Criminal Justice 
Legislation

By Barry Kamins

year alone, they stopped over a half a million people. Of 
that group, 90% were people of color and nine out of 10 
persons stopped were released without any further legal 
action taken against them. 

While the new law prohibits the police from entering 
into its electronic database the name, address and social 
security number of those released, the law does not pro-
hibit the police from entering generic identifiers such as 
gender, race, location and reason for the stop. 

Proponents of the bill argued that the racial disparity 
in the stops resulted in an unconstitutional inventory of 
primarily young black and Hispanic males who had not 
been arrested. In addition, critics of the database argued 
that the practice raised significant privacy issues and 
suggested the possibility that innocent people will more 
likely be targeted in future criminal investigations. 

This article will discuss new criminal justice legisla-
tion, signed into law by the Governor, that contains 
amendments to the Penal Law, Criminal Procedure 

Law (CPL), Vehicle and Traffic Law (VTL) and other relat-
ed statutes. It is recommended that the reader review the 
legislation for specific details, as the following discussion 
will highlight key provisions of the new laws.

In the past legislative session, three new laws attracted 
significant publicity and garnered a great deal of atten-
tion in the legal community.  

Police Stops
First, the Governor signed a bill that prohibits the New 
York City Police Department (and any police depart-
ment in a city with a population of one million or more) 
from electronically storing the names and addresses of 
individuals stopped on the street but found to have done 
nothing wrong.1

Since 2001, the New York City Police Department has 
been required to disclose to the City Council statistics on 
the number and race of those stopped by the police pur-
suant to Criminal Procedure Law § 140.50. Since 2005, the 
police have conducted two and a half million stops; last 

BARRY KAMINS (bkamins@courts.state.ny.us) is Administrative Judge for 
Criminal Matters for the 2d Judicial District. He is the author of New York 
Search and Seizure and a former Vice President of the New York State Bar 
Association.
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for monitoring compliance by persons sentenced to con-
ditional discharges. Each of the five district attorneys in 
New York City will designate a liaison to the monitor; the 
monitor will be responsible for informing the courts in 
each county when a defendant is not in compliance with 
the regulation. 

Once installed, the driver will be required to blow into 
the device before starting the car. The car will not start 
if the device registers a blood alcohol level of .025% or 
higher. In addition, drivers will be required to blow into 
the device at regular intervals while driving. If the device 
registers in excess of .025% or higher while the vehicle 
is being operated, the lights in the car will begin to flash 
and a harsh sound will be emitted, rendering the car inca-
pable of being driven.

The regulations require defendants, at their own 
expense, to install the device within 10 business days of 
sentence. If a defendant is financially unable to afford the 
device, the court can waive the costs. Once a month, the 
defendant will be required to report to a location where 
the data recorded by the device can be analyzed to deter-
mine how often the driver exceeded the blood alcohol 
limit. It will now be a Class A misdemeanor if a defendant 
allows another person to blow into the device for the pur-
pose of starting the vehicle or operates a vehicle without 
an interlock device when he or she has been required 
to use one by the court. If a defendant drives a vehicle 
as part of his or her employment, the requirement for a 
device can be waived if the employer has been notified 
of the defendant’s driving restrictions and the defendant 
provides a letter from the employer granting the defen-
dant permission to drive the employer’s vehicle. 

Seven manufacturers have been approved to provide 
the device to defendants and they have contracted with 
installers at various locations around the state. Each of 
the manufacturers produces devices of varying techno-
logical sophistication. Some of the devices have cameras 
to record who is blowing into it – this will deter a defen-
dant from having another individual start the vehicle. 

Indigent Defense
The third piece of legislation that garnered substan-
tial publicity was the creation of a Statewide Office of 
Indigent Services.3 This entity will study and make rec-
ommendations for improvement in the current indigent 
defense system. A nine-member Indigent Legal Services 
Board was created to oversee the new agency. It will be 
chaired by Chief Judge Jonathan Lippman. 

New and Expanded Crimes
The Legislature has enacted a new crime: Strangulation.4 
This conduct, which involves the intentional blocking of a 
victim’s breathing or circulation, is one of the most lethal 
forms of domestic abuse. However, in a majority of cases 
involving strangulation, there are no visible injuries and, 

Law enforcement officials argued that the new law 
will deprive them of an investigative tool and that the 
database had been used in the past to solve crimes. The 
New York City Police Commissioner warned that the bill 
will lead to an increase in crime. Although the new law 
prohibits the collection of names in an electronic data-
base, police officers have been instructed that they can 
continue to record the information manually on work-
sheets and paper files that can be stored in individual 
precincts. 

DWI
A second new law that will have significant consequences 
for New Yorkers is the New York State Child Passenger 
Protection Act, commonly referred to as Leandra’s Law.2 

This law was enacted in response to the October 2009 
death of 11-year-old Leandra Rosado, who was thrown 
from a car being driven on the West Side Highway by a 
drunk driver. The law has two main components: child-
safety provisions and ignition interlock provisions. The 
former went into effect on December 18, 2009, while the 
latter took effect on August 15, 2010. 

Pursuant to the child-safety provisions, any driver 
convicted of the misdemeanor offense of Driving While 
Intoxicated by alcohol or impaired by drugs will be guilty 
of an E felony offense if a child, under the age of 16, was 
present in the vehicle. As of July 2010, 311 individuals in 
the state have faced felony charges as a result of the new 
law. In addition, certain Penal Law crimes are elevated 
to the next higher felony level if, during the commission 
of the crime, the defendant drives while intoxicated and 
causes injury or death to a child under the age of 16: 
Vehicular Assault in the Second Degree and Vehicular 
Manslaughter in the Second Degree. 

The second component of Leandra’s Law went into 
effect August 15, 2010; it will affect any driver who is 
merely convicted of Driving While Intoxicated as a mis-
demeanor or felony (whether a child is present or not) 
pursuant to Vehicle & Traffic Law § 1192(2), (2-a) or (3). 
The new law requires anyone who is sentenced for a DWI 
offense that was committed on or after December 18, 2009, 
to install and maintain an ignition interlock device, for a 
minimum of six months, in any vehicle he or she owns or 
operates. The device prevents the car from starting if the 
operator is not sober. New York became the tenth state to 
utilize these devices on a mandatory basis. 

Each year, approximately 25,000 individuals are con-
victed of DWI charges in this state. Under the new law, 
such individuals must receive, in addition to the imposi-
tion of any fine or imprisonment, a sentence of proba-
tion or conditional discharge, a condition of which is 
the installation of the ignition interlock device. In New 
York City, the Probation Department will monitor the 
compliance of motorists sentenced to probation, while 
the Queens District Attorney’s office will be responsible 
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son over the age of 60 could be charged with endanger-
ing that person’s welfare. Under an amendment, a care 
giver can also be charged with endangering the welfare 
of any person who is unable to care for himself or herself 
because of a physical disability, mental disease or defect.9 
Other new legislation expands the laws dealing with 
the abandonment of a child. Previously, the Penal Law 
created an affirmative defense where a person leaves an 
infant not more than five days old with an appropriate 
person and notifies the authorities of the child’s location. 
That affirmative defense has been repealed and the new 
legislation eliminates criminal liability where a person 
leaves an infant who is not more than 30 days old with 
an appropriate person.10 This will provide parents with 
more time to make their decision and not subject them to 
criminal prosecution should they choose to abandon their 
child in a responsible manner. 

The larceny statutes have also been amended. The 
theft of or from an ATM machine has been criminalized 
and now constitutes a Class D felony.11 The definition of 
Grand Larceny in the Fourth Degree now includes reli-
gious items displayed outside places of worship.12 

The Penal Law has been amended to promote pro-
grams that provide access to clean needles and syringes 
and reduce the transmission of blood-borne diseases such 
as HIV. Although the Public Health Law was amended 
years ago to permit the possession of needles and syring-
es as part of a needle exchange program, participants in 
these programs continue to be arrested and charged with 
possession of lawfully acquired syringes and residual 
amounts of controlled substances present on these syring-
es. To address this problem, the Legislature amended the 
crime of Criminal Possession of a Controlled Substance in 
the Seventh Degree to make it clear that it is not a viola-
tion of the statute when an individual possesses only a 
residual amount of a controlled substance on a needle or 
syringe that he or she is lawfully entitled to possess under 
the Public Health Law. Similarly, possession of the needle 
or syringe is not illegal.13 

Finally, the Legislature created an affirmative defense 
to Unlawfully Dealing With a Child (providing alcohol to 
minors) that the defendant completed an alcohol training 
awareness program.14 In addition, gun manufacturers 
can now transport firearm silencers into the state and the 
transportation of slot machines for the purpose of repair-
ing or assembling them is also lawful.15 

Procedural Changes
A number of procedural changes have been enacted by the 
Legislature. While most police agencies around the state, 
as a matter of custom, had permitted arrested persons to 
make “one phone call,” the Legislature has now codified 
that right.16 In the past, some law enforcement agencies 
have restricted a free phone call to the local area code of 
the specific agency. The new law permits a call to any 

therefore, prosecution under the assault statutes has been 
difficult, if not impossible. 

The Legislature reacted to numerous reports that 
strangulation is frequently used in a domestic relation-
ship to silence a victim of abuse without any concern by 
the abuser that there will be prosecution. The victim of 
the abuse suffers the torment of near asphyxiation rather 
than any actual pain or injury. 

Strangulation is defined in the new statute as impair-
ing or impeding, for any period of time, the normal 
breathing or blood circulation of the victim by intention-
ally applying pressure on the throat or neck of the victim 
or by intentionally blocking the victim’s nose or mouth. 
The conduct constitutes an A misdemeanor and may be 
elevated to a Class E or Class C felony, depending on 
certain aggravating factors. 

Mayor Bloomberg signed into law an amendment to 
New York City’s Administrative Code that creates the 
crime of Criminal Street Gang Initiation Activity, a Class 
A misdemeanor.5 The new law criminalizes initiation 
activities that a person engages in for the purpose of join-
ing a gang. Although such activities can constitute any 
one of a number of underlying crimes (assault, burglary, 
etc.), an individual can now also be charged with Gang 
Initiation Activity in addition to the underlying crime. 

In addition to the new crimes mentioned above, the 
Penal Law has been amended to expand the definition of 
certain existing crimes. For example, a person can now 
be guilty of the crime of Defrauding the Government, 
when a public servant uses government property or 
resources for private business purposes and the services 
or resources have a value in excess of $1,000.6 In addition, 
the definition of “sexual contact” has been expanded to 
include the emission of ejaculate.7 This will allow for the 
prosecution of individuals who ejaculate on women but 
who make no physical contact. Previously, such offenders 
could only have been charged, at the most, with Public 
Lewdness; they now can be charged with sexual abuse. 

The assault statutes have been amended to increase 
the penalties for assaults on registered nurses, licensed 
practical nurses and sanitation enforcement agents.8 
Previously, assaults on these classes of individuals consti-
tuted only a Class A misdemeanor; they now constitute a 
Class C felony. 

The Penal Law has also been amended to provide 
greater protection to individuals who are incapable of 
taking care of themselves. Previously, a caretaker of a per-

A new law criminalizes initiation
activities that a person engages in
for the purpose of joining a gang.



NYSBA Journal  |  November/December 2010  |  33

Drug Law Reform Act of 2004 was amended to clarify 
that a sentence of parole supervision can be either an 
indeterminate sentence of imprisonment or a determinate 
sentence of imprisonment imposed upon an “eligible 
defendant.”25

Certain new laws will have an impact on sentenced 
prisoners. Initially, the Legislature significantly expanded 
eligibility for the SHOCK Incarceration Program.26 New 
York State has the largest SHOCK Incarceration Program 
for sentenced prisoners in the nation. The program is 
an intensive “boot camp” operation available for male 
and female inmates convicted of non-violent offenses. It 
began in 1987 and, each year, supervised crews of SHOCK 
inmates perform thousands of hours of community ser-
vice. The new law permits individuals with prior non-
violent felony convictions that resulted in a state prison 
sentence to be eligible for the SHOCK program, when the 
current felony conviction is a SHOCK eligible offense.

In addition, a new law grants the State Department 
of Corrections the authority to place anyone who has 
received a parole supervision sentence into an institu-
tion other than the Willard facility in Seneca County.27 

Previously, inmates had challenged the authority of DOCS 
to do so, claiming that once an eligible offender received a 
parole supervision sentence, that person had to be trans-
ferred to Willard even though, in some cases, Willard did 
not have the capability of delivering the requisite level of 
mental health services. Finally, prison inmates may now 
perform work for non-profit organizations, in addition to 
working for the state and public institutions.28

Other VTL Amendments
The Vehicle & Traffic Law has been amended to remove 
a conflict between current medical practice and the 
statutory requirement that only a physician can supervise 
the drawing of blood which can then be tested for any 
blood alcohol content.29 The medical community permits 
trained medical personnel to routinely withdraw blood 
from individuals without the direction and supervision 
of a doctor. However, the Vehicle & Traffic Law mandates 
that a licensed physician supervise this procedure. As a 
result, a number of courts have suppressed evidence of 
blood alcohol content.30 The law has been amended to 
permit the procedure to be supervised by a registered 
professional nurse, a physician assistant, or a certified 
nurse practitioner. The blood may now be drawn by a 
clinical laboratory technician, a phlebotomist, or a medi-
cal laboratory technician. 

Two other new VTL laws impose tougher penalties 
on sober but unsafe drivers who fail to exercise due 
care while operating a car and who injure pedestrians.31 
Under one law, a motorist who causes physical injury 
to a pedestrian or bicyclist, while failing to exercise due 
care, shall be guilty of a traffic infraction with a possible 
sanction of 15 days in jail; a motorist who causes serious 

telephone number in the United States or Puerto Rico for 
the purpose of obtaining counsel or informing a relative 
or friend of the arrest. Another new law expands the abil-
ity of uniformed court officers to execute bench warrants 
in counties around the state.17

Finally, a new procedural change will benefit victims 
of sex trafficking who have been convicted of prostitu-
tion offenses. The new law adds an additional ground to 
CPL § 440.10 that will now permit a defendant to move 
to vacate a conviction when the underlying charge was 
prostitution-related and the defendant’s participation in 
the offense was a result of having been a victim of sex 
trafficking.18

Crime Victims
Each year the Legislature enacts legislation to assist vic-
tims of a crime and this year was no exception. Two new 
laws cloak certain victim-related information with an 
added degree of confidentiality. First, voter registration 
records of domestic violence victims will remain confi-
dential.19 Second, victims of domestic violence, includ-
ing family or household members, are now permitted to 
cast their votes at the Board of Elections by paper ballot 
instead of a polling place.20 Each of these laws affords 
domestic violence victims the security they deserve. 

Sex Offenders
Several new laws will affect individuals who must regis-
ter as sex offenders. First, a level 2 or 3 sex offender will 
now be guilty of Criminal Trespass in the Second Degree 
if he or she enters a school attended or formerly attended 
by the victim of the crime. The Chief Administrator of the 
school – e.g., the Superintendent – can authorize certain 
exceptions including permission to enter for the purpose 
of voting.21 In addition, the Division of Criminal Justice 
Services is now required to make sex offender registry 
information regarding level 2 and 3 offenders available to 
municipal housing authorities.22 This law was a reaction 
to a report that 126 sex offenders were found to be living 
in New York City public housing facilities. 

Sentencing
The Legislature enacted a number of laws relating to 
sentencing. First, a probation report will no longer be 
necessary in misdemeanor cases when a judge does not 
impose a jail sentence in excess of 180 days.23 Previously, 
a report was required when the jail sentence was in excess 
of 90 days. The new law eliminates the needless delay 
and expense for a pre-sentence investigation on sentences 
of short duration. However, a court still retains the discre-
tion to order a report in any case. 

A second new law allows a court to require, as part of 
a sentence for a hate crime, that the defendant complete a 
program, training session or counseling session, directed 
at hate crime prevention and education.24 Finally, the 
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in civil jury pools in New York County. The new law 
requires the commissioners to collect and report demo-
graphic data on jury pool participation based on race 
and/or ethnicity, age, and sex and to report such data 
each year to the Governor, legislative leaders and the 
Chief Judge.  ■
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physical injury shall be guilty of a traffic infraction with a 
higher monetary penalty. A second conviction within five 
years will constitute a Class B misdemeanor. A second 
law mandates that an unsafe driver who causes serious 
physical injury shall have his or her license suspended 
for six months. When a driver is guilty of this offense a 
second time within five years, the driver will have his or 
her license suspended for a period of one year. 

Miscellaneous Laws
Each year the Legislature enacts laws that either extend 
or repeal existing statutes. This year the Legislature 
repealed three sections of the loitering statute that had 
been declared unconstitutional decades ago.32 Although 
various courts had struck down these offenses, they 
remained “on the books” and police officers continued to 
make arrests. Thus, the new law repealed loitering for the 
purpose of begging;33 loitering for the purpose of engag-
ing in certain sexual acts;34 and loitering for the purpose 
of sleeping in a transportation facility.35 

The Legislature also extended the sunset date of 
Kendra’s Law until June 30, 2015.36 The law establishes 
a procedure for obtaining court orders to require indi-
viduals with certain types of mental illness to receive and 
accept outpatient treatment. 

New laws defining criminal conduct involve statutes 
other than the Penal Law, Criminal Procedure Law and 
Vehicle & Traffic Law. For example, a recent investigation 
in Brooklyn revealed the illegal harvesting of bones, tis-
sue and organs from more than 1,000 bodies, which were 
then sold to processing companies to be used in unlaw-
ful transplant procedures. No precautions were taken to 
ensure that these transplants were free of disease. A new 
law, amending the Public Health Law, establishes penal-
ties for unlawfully dissecting, stealing or receiving a dead 
human body or any tissue from the body for the purpose 
of selling it.37

A second law amends the Judiciary Law to autho-
rize the Attorney General to bring a criminal action 
for the unlawful practice of law.38 Previously, the New 
York Court of Appeals had rendered a decision limiting 
the Attorney General’s jurisdiction to civil proceedings 
against those practicing law without a license.39 

The Legislature amended New York’s Arts & Cultural 
Affairs Law, dealing with the sale of tickets to places of 
entertainment, and reinstated a number of provisions that 
had expired earlier in the year.40 One of the provisions 
reinstated criminal penalties for those convicted of vari-
ous resale violations. The new law increases the fines that 
may be imposed upon a “firm, corporation or other entity 
that is not a single person.” 

Finally, the Judiciary Law was amended to require the 
Commissioner of Jurors in each county to collect demo-
graphic data on jury pools.41 This law was a reaction to 
a report in 2006 that minorities are under-represented 
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Corporate Compliance and 
Executive Compensation 
Since the AIG Scandal
By Johanna Pitcairn

mirrors compliance best practices within organizations, 
which were created from initiatives that corporations and 
other organizations developed. Legal compliance could 
be well described as a give-and-take approach between 
the business world and the government.3 

Compliance law is a complex legal field because it 
involves not only a set of rules, it also consists of a sys-
tem. The economic stimulus legislation that Congress 
recently passed directly targeted the law of compliance 
by addressing an area largely overlooked under previous 
legal instruments such as SOX – executive compensation. 
Public outrage raised concerns about corporations such 
as AIG that paid their executives huge bonuses with 
taxpayer money. This was not lost on President Obama. 
In fact, after seeing that the existing federal legislation 
in that particular field was too weak, President Obama 
urged Congress to pass a new set of legal instruments 
aimed at better restricting unnecessary expenditures, 
meaning, among others things, no more unreasonable 
bonuses without assessing the executive’s performance 
during a full calendar year. How will this legislation 
impact the work of compliance officers? Compliance 
officers will now face new hurdles and have to meet 

“I think people are right to be angry. I’m angry. What 
I want us to do, though, is channel our anger in 
a constructive way,”1 implored President Barack 

Obama in response to the AIG scandal. AIG happened to 
be at the epicenter of the turmoil that affected the global 
economy and led to the actual economic stagnation in 
worldwide markets. Excessive securitization through “an 
unprecedented period of excessive borrowing, excessive 
lending and excessive investment incentivized by a series 
of significant economic and regulatory factors” caused 
the actual economic crisis.2 But AIG is not an isolated 
case. The Enron, WorldCom, Tyco and Adelphia scandals 
led to the creation, in 2002, of the Sarbanes-Oxley Act 
(SOX) in an effort to rescue public corporations from 
poor accounting methods and to protect their investors. 
However, the SOX is just one of several instruments spe-
cifically created to ensure that legal compliance is met 
within business organizations in the United States and 
worldwide. 

Compliance is a unique body of law consisting pri-
marily of a combination of government-created incen-
tives and standards for compliance in addition to a small 
body of judicial decisions. The law of compliance mostly 
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porate behaviors. If high-level officials are permit-
ted to circumvent the law, then anyone within the 
organization will break the law. A good compliance 
program helps cultivate a trustful corporate envi-
ronment, where incentives and rewards are aligned 
with honesty and fair dealing. Such an environment 
is, therefore, good for business.

3. Business. If compliance violations become known, 
the public’s good will toward the corporation may 
diminish. This creates a snowball effect, which will 
eventually lead to a loss in profits for the company 
that does not timely intervene in and sanction vio-
lations. If an effective compliance program is in 
place, the public will be informed that a company 

is sanctioning and deterring illegal conduct, while 
also working to promote an overall environment 
of trust, which, ideally, will reflect a good image of 
the company. In the end, a compliance program will 
ultimately affect how much the company earns. 

U.S. Sentencing Guidelines
Compliance officers rely on the seven steps of the U.S. 
Sentencing Guidelines6 to ensure the implementation of 
an effective compliance program:
1. Set up standards and procedures to prevent and 

detect non-compliance with the regulatory scheme.
2. Top management and the board must play a proac-

tive role in overseeing the program.
3. Eliminate individuals with authority whose prior 

conduct is inconsistent with strict compliance stan-
dards.

4. Communicate standards and procedures effectively 
among directors and officers.

5. Monitor and audit the compliance program periodi-
cally and maintain an effective system for reporting 
non-compliance.

6. Enforce the program through effective incentives 
and establish appropriate disciplinary procedures to 
deal with non-compliance, including compensation 
reduction.

7. If non-compliance is discovered, take reasonable 
and prompt steps to avoid future problems, includ-
ing modifying the compliance program, as needed.

By following these steps, organizations will act in five 
successive phases when adopting and implementing a 
viable program.7 

additional requirements to fully protect the organizations 
where they are implementing compliance programs. 

Protecting the Organization: 
The Need for Compliance Programs
Compliance law is a complex field because it covers the 
implementation of unique and effective compliance pro-
grams within an organization. Such programs are vital to 
the viability and success of corporations at every size and 
every level in the United States and in the world. The pro-
grams usually consist of formal policies and procedures 
that organizations implement to detect and prevent viola-
tions of any law, regulation, or company policy, as well as 
to promote ethical business conduct. 

Compliance law has been constantly developing since 
the late 1970s after several industries became involved 
in a series of corporate scandals. The Foreign Corrupt 
Practices Act (FCPA) was the first major body of law. It 
was enacted in 1977 in response to the Watergate scandal 
and led to the creation of anti-bribery compliance pro-
grams and codes of conduct.4 After the FCPA, a succes-
sion of regulations followed. The regulations laid down 
what is considered to be the cornerstone of the law of 
corporate compliance: the U.S. Sentencing Guidelines for 
organizations. Enacted in 1991 and later amended in 2004, 
the Guidelines provide that, in order to have an effective 
compliance and ethics program, an organization must 
(1) exercise due diligence to prevent and detect criminal 
conduct, and (2) promote an organizational culture that 
encourages ethical conduct and a commitment to compli-
ance with the law.5 

A compliance program is vital to the success of an 
organization for three interdependent reasons: 
1. Globalization. No organization is insulated against 

corporate scandals. If a high-level official of the 
Southeast Asian subsidiary of an American com-
pany commits accounting fraud or employment 
discrimination, other corporate entities all over the 
world will have access to that sort of information. 
The Internet and constant media coverage make 
it nearly impossible to keep violations a secret. 
Ultimately, such behavior will affect the image of 
the organization worldwide as well as the public’s 
trust in the organization.

2. Trust. As recent history has shown, public outrage 
can play a role in legislating against unethical cor-

Compliance law is a complex fi eld because it covers
the implementation of unique and effective compliance

programs within the organization.
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of the company’s compliance policies and procedures.12 
Thus, if a company has an anti-harassment compliance 
policy and procedure in place, and an employee fails 
to use them to report harassing behavior, the employer 
can present the compliance program as an affirmative 
defense to a hostile work environment claim.13 

Federal Legislation, Compliance, and 
Executive Compensation
Compliance officers deal with several bodies of laws that 
address executive compensation, such as tax, corporate, 
employment, securities, pension fund, and accounting 
laws. Every compliance officer must carefully review 
every applicable area of law in connection with every 
compensation program to ensure compliance with the 
law. Whether an officer works for a small or large organi-
zation should not affect an organization’s commitment to 
comply with the law.14 Naturally, smaller organizations 
will devote fewer resources to the creation of a compli-
ance department and will often rely on one compliance 
officer who works in house or is outside counsel hired 
to conduct a review of the organization’s compliance 
program. 

A major area of doctrinal law addressing executive 
compensation is federal securities law that constitutes an

integrated disclosure system which combines the prep-
aration of financial information in accordance with 
Generally Accepted Accounting Principles (GAAP) 
and the disclosure of non-financial information and 
executive compensation.15 

Elements of an organization’s executive compensa-
tion policies, practices, and procedures will be subject 
to extensive and detailed disclosure prerequisites under 
Securities and Exchange Commission (SEC) rules and 
regulations, as well as the accounting rules under GAAP, 
including statements and related interpretative guidance 
from the Financial Accounting Standards Board (FASB).16 
Even if a private company is not subject to any of the SEC 
rules, SOX provisions and listing standards,17 it is consid-
ered a best corporate practice to establish a compliance 
agenda consistent with such laws and regulations. 

The compliance officer is obligated to implement a 
compliance program specifically designed to conform to 
the SEC system of disclosure controls and procedures. 
Under Section 302 of the SOX, the company’s chief execu-
tive and financial officers are responsible for evaluating 
the effectiveness of their company’s disclosure controls 
and procedures on a quarterly basis, as well as determin-
ing whether such disclosure controls and procedures are 
effective. An effective compliance program will, among 
other items, identify the company’s compensation phi-
losophies and objectives, and periodically evaluate the 
company’s executive compensation practices, policies 
and procedures based upon evolving market condi-
tions or material changes in the company’s management 

Five Phases in Adopting and Implementing a 
Compliance Program
The five phases follow a logical pattern starting with the 
assessment of what the company needs to improve. To 
that effect, the organization, depending on its size and 
its human resources, will usually have to choose whether 
to either create a compliance committee composed of 
officers, such as the chief executive officer, the president, 
the general counsel, the chief financial officer, and the 
internal audit director, or assign the responsibility of 
assessing the company’s best practices to the chief com-
pliance officer, or to a member of the audit committee of 
the Board. This article will primarily focus on the role of 
the compliance officer.

The compliance officer will first interview key officers 
and employees of the company and its subsidiaries8 and 
then prepare a report on the best practices and areas of 
deficiency based on the interviews. The report should 
primarily provide a risk assessment for relevant areas of 
the law and include a timetable and an action plan with 
respect to the compliance program.

The second phase will generally focus on the creation 
of the company’s code of conduct, accompanied by a mis-
sion statement, a letter from the chief executive officer, 
and compliance program guidelines. An inventory of 
policies and procedures already implemented will take 
place during the third phase. Additional policies and pro-
cedures will be developed and brought into line with best 
practices from other organizations, such as subsidiaries, 
trade associations, practice groups, and law firms. During 
the fourth phase, the compliance officer will introduce the 
code of conduct to the company and develop an ongoing 
communications plan and training program. The final 
phase will ensure that effective controls and assessment 
procedures have been successfully implemented. The 
compliance officer carries the responsibility for adopting 
and implementing an effective program that will act as 
an early warning system for risk prevention and control 
within an organization.

Additionally, a compliance program should be “sold,” 
almost like a marketed product, to the company’s employ-
ees.9 The compliance officer will bring the workforce on 
board by effectively communicating the importance of 
the program and continuously assessing the company’s 
practices. It is crucial for a company to have a reliable 
compliance program – not only to prevent violations 
from occurring, but also to shield itself against potential 
illegal conduct. Its compliance program can be an affir-
mative defense against liability. For example, in the 1998 
companion cases of Burlington Industries, Inc. v. Ellerth10 
and Faragher v. City of Boca Raton,11 the U.S. Supreme 
Court held that a company can avoid liability for a hostile 
work environment claim if it exercises reasonable care in 
preventing, detecting and addressing sexual harassment, 
and the employee unreasonably fails to take advantage 
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new obligations on boards of directors and compensa-
tion committees. In addition to these two statutes, the 
Interim Final Rules for Troubled Asset Relief Program 
(TARP) entities became effective on June 15, 2009. The 
TARP implements the executive compensation provi-
sions of the EESA of 2008, as amended by the ARRA of 
2009. Although these statutes apply only to companies 
that received governmental financial assistance under the 
TARP and only so long as governmental funds remain 
unpaid, it is likely that even non-recipient companies will 
regard the statutes as suggestive of new “best practices” 
for executive compensation compliance in the future.25 

For instance, the ARRA contains a series of restric-
tions concerning compensation, severance, corporate 
tax deductions, bonus claw-backs, luxury expenditures, 
excessive risks, manipulated earnings, “say on pay” and 
CEO/CFO certifications.26 

The ARRA provides that any “bonus, retention award, 
or incentive compensation” be restricted for the 10 to 25 
highest paid employees, varying on the level of financial 
assistance received by the company. This restriction does 
not apply to long-term restricted stock so long that it 
does not fully vest until the governmental assistance is 
fully repaid and the value does not exceed one-third of 
annual compensation. The restriction also does not target 
bonuses under written, valid employment agreements as 
of February 11, 2009.27 Furthermore, the ARRA requires a 
claw-back of bonus or incentive compensation paid to the 
top 25 executives, provided the amounts are later deter-
mined to have been based on criteria proven materially 
inaccurate.28 The statute also does not provide for sever-
ance to the 10 highest paid employees. Luxury expendi-
tures, such as aviation services, office renovations, and 
entertainment, must also be suppressed. Additionally, the 
compensation committee must evaluate executive com-
pensation plans regarding any excessive risk posed to 
the TARP recipient from such plans, and companies must 
limit compensation to exclude incentives for executives 
to take such risks.29 Finally, for public companies, the 
ARRA adds a mandatory but non-binding “say on pay” 
vote on the compensation of executives, disclosed in the 
annual proxy statement. The chief executive and financial 
officers must also provide a written certification that the 
company has complied with the ARRA in the company’s 
annual SEC filings.

The Challenging Role of the Compliance Officer
Knowing that the laws addressing executive compensa-
tion are constantly developing, compliance officers face 
two major challenges when implementing a compliance 
program for an organization. 

First, the variety of compliance areas addressing exec-
utive compensation, along with the complexity of the SEC 
and stimulus legislation, are extremely difficult to synthe-
size and address. The number of areas that affect execu-

structure or business.18 Noncompliance with the SEC 
reporting rules  triggers liability of the chief executive 
and financial officers, who will have to disgorge profits 
received during the 12-month period following the mate-
rially non-compliant filing.19 

The SEC has implemented a checklist containing seven 
main points and 14 additional points20 that detail how a 
compliance officer should determine the organization’s 
executive compensation levels. These points include the 
various forms of compensation that may be paid by the 
organization; the factors used to determine compensa-
tion amounts; how each element of compensation fits 
into the company’s overall compensation objectives; how 
specific elements of compensation are structured and 
implemented to reflect items of a company’s performance 
and an executive’s individual performance; and the role 
of executive officers in the compensation process. 

The SEC also recommends that the board of the orga-
nization form a compensation committee composed of 
directors who meet the criteria for independence,21 that 
is, they cannot be current employees or former employ-
ees receiving compensation for prior services. At the 
least, the committee should have authority to determine 
executive compensation, review executive performance, 
and administer the company’s executive compensation 
plans. The compensation committee’s task also includes 
clearly defining the role and responsibilities of the chief 
executive officer in evaluating the performance of other 
executive officers and making determinations regarding 
their compensation. With the help of the audit committee, 
the compensation committee will annually identify and 
evaluate the company’s executive compensation policies 
and objectives.22 

For the SEC’s final prerequisite, compliance officers 
should consider compensation data from peer companies 
when adopting and implementing a program. In doing 
so, the officer will assess the organization’s current best 
corporate practices by using “size parameters ranging 
from 0.5 to 2.0 times a company’s size, which may be 
based on revenue, assets and/or market capitaliza-
tion.”23 The SEC considers such data to be material to 
understanding a company’s compensation policies and 
decisions. Accordingly, the SEC requires this information 
to be disclosed.24 

The Effect of the Stimulus Legislation
After public outrage raised concerns over excessive com-
pensation paid to executives employed at failing or failed 
companies, the federal government required restrictions 
on pay as a condition of receiving federal stimulus funds. 
Late in 2008, Congress passed the Emergency Economic 
Stabilization Act (EESA) and, in early 2009, the American 
Recovery and Reinvestment Act (ARRA). Those statutes 
constitute an unprecedented intervention into an area 
not previously regulated by federal law, and imposed 
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Geithner released a statement outlining the Obama 
administration’s five broad-based principles with respect 
to configuring compensation structures for all public 
companies.34

The principles suggest that companies align compen-
sation practices with sound risk management and long-
term growth. Specifically, they outline “best practices” 
that the administration encourages all public companies 
to adopt. They are by design broad and generic and, 
therefore, resemble “tea leaves to be read for hints of the 
actual legislation and regulation to come.”35 

The five principles include the following guidance: 
1. Compensation plans should properly measure and 

reward performance, conditioned on a wide range 
of internal and external metrics, not just stock price. 

2. Compensation should be structured to account 
for the time horizon of risk. Compensation for all 
employees should be focused on the long-term 
value and soundness of the company and should 
not incentivize short-term gains. According to 
Secretary Geithner, mandating longer stock own-
ership holding periods may be the most effective 
means of accomplishing this goal.

3. Compensation practices should be aligned with 
sound risk management. Compensation commit-
tees should conduct and publish risk assessments of 

tive compensation are particularly broad. Moreover, the 
laws, such as the SOX and the stimulus legislation, that 
do address such compensation fail to discuss an overall 
program which concentrates on executive compensation. 
Instead the laws provide an extensive list of items to 
review in every compliance area addressing the issue of 
compensation. Therefore, the compliance officer has sole 
responsibility for adopting a comprehensive approach 
towards executive compensation when implementing a 
compliance program. A risk always exists, however, that 
some areas may not be sufficiently disclosed to the SEC, 
which may jeopardize the organization in its best prac-
tices assessment.

The second major challenge involves the fact that 
the existing and upcoming regulations tend to overlap, 
and the definitions of identical terms in the regulations 
sometimes fail to correspond. Consider, for example, the 
independence of the compensation committee. For now, 
compensation committees are generally composed of 
two or more outside directors, who are independent.30 
Legislation proposed by the Obama administration 
directs the SEC to promulgate rules providing compensa-
tion committees with greater independence.31 This would 
include a requirement that compensation committee 
members meet independence standards similar to those 
imposed by the SOX for audit committee members.32

Under the SOX, in order to be considered indepen-
dent, audit committee members must neither (1) accept 
consulting, advisory or compensatory fees from the 
issuer or its subsidiaries, nor (2) be an “affiliated person” 
of the issuer or any of its subsidiaries, provided that 
the SEC can exempt a particular relationship from these 
requirements if it determines that doing so is “appropri-
ate in light of the circumstances.” If the definition of audit 
committee independence under the SOX was applied to 
the compensation committee, it would simply increase an 
already lengthy list of independence standards currently 
required of a public company’s compensation commit-
tee. In addition to stock exchange rules and the laws of a 
number of states (such as Delaware) that include differ-
ent definitions of director independence, public company 
compensation committee members are also subject to 
independence standards under Internal Revenue Code 
§ 162(m) and Securities Exchange Act of 1934 § 16, which 
differ from each other. Aside from the actual definition of 
director independence, it is still unclear whether compen-
sation committee requirements will mirror the provisions 
of the SOX.33 

The Future for Compliance
The already extensive rules and regulations governing 
executive compensation will continue to grow. In legislat-
ing against excess, the rulemaking bodies have chosen to 
tackle the executive compensation issue as best as they 
could. On June 10, 2009, Treasury Secretary Timothy CONTINUED ON PAGE 42

In Brief:
Geithner’s Five Principles 
Compensation plans should do the following:

1. Properly measure and reward perfor-
mance (and not just on stock price).

2. Be focused on long-term value and sound-
ness of the company. 

3. Be aligned with sound risk management 
compensation practices (through public risk 
assessments of pay packages and the improve-
ment of companies’ managers’ effectiveness at 
balancing incentives and risk-taking). 

4. Be reexamined regarding golden para-
chutes and supplemental retirement packages 
to determine whether they align the interests of 
executives and shareholders. 

5. Promote transparency and accountabil-
ity by providing compensation committees with 
greater independence and shareholders with 
more clarity in assessing their best compensation 
practices. 





Most frequently consulted New York court 
rules included - all fully annotated.

Thousands of cross references to  
industry-standard titles such as:

 New York Civil Practice: CPLR 
 (Weinstein, Korn & Miller) 
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 Warren’s Weed New York Real Property 
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Secretary Geithner and SEC Chairman Mary Schapiro 
spoke with a united voice on the government’s role in 
regulating executive compensation of all public com-
panies.38 Recognizing the dangers in creating “substan-
tive, one-size-fits-all compensation requirements and 
prohibitions,” Secretary Geithner states that the Treasury 
Department is not “capping pay . . . [and] setting forth 
precise prescriptions for how companies should set 
compensation, which can often be counterproductive.” 
Rather,  Treasury  “will continue to work to develop stan-
dards that reward innovation and prudent risk-taking, 
without creating misaligned incentives.”39 

As such, the principles clearly indicate that any 
enacted law or regulation should leave room for com-
pliance officers to make individualized decisions about 
how best to structure and implement compensation 
programs within organizations,40 although the prin-
ciples do leave room for misguided and misapplied 
legislation. It is clear, however, that the government’s 
interest is “to protect investors by (i) providing share-
holders with enhanced compensation disclosures, (ii) 
regulating compensation committee processes and the 
independence of compensation consultants and advi-
sors, and (iii) requiring companies to manage risk 
in compensation decisions by focusing on long-term 
shareholder value.”41 The government does not provide 
compliance officers with a holistic approach regarding 
executive compensation. Implementing a compliance 
program is an extraordinarily difficult task; compliance 
officers must be extremely cautious and prepare a well-
thought-out strategy before starting their best practices 
assessment. 

Congressional action on executive compensation is 
advancing rapidly, which does not make compliance 
officers’ jobs easier. The history of legislating and regulat-
ing in the area of compliance has, however, proven that 
achieving policy objectives through government inter-
vention is difficult. Corporate governance, generally, has 
consistently required significant marketplace and legal 
pressures for it to effectively evolve. According to a num-
ber of U.S. law firms, “less government is more in the cur-
rent environment.”42 This could mean that the executive 
compensation headache will not be so bad after all. But 
for how long? In the wake of the current economic crisis, 
legal compliance has been one area in the job market to 
fall victim to massive layoffs. Accordingly, the struggle to 
maintain a high level of expertise in the compliance field, 
in order to prevent corporate abuses, ironically threatens 
the very corporate systems, and by extension the public, 
it is meant to oversee and protect.  ■
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pay packages to ensure that they do not encourage 
imprudent risk-taking. Companies should explore 
how they can provide risk managers with appropri-
ate tools and authority to improve their effective-
ness at managing the complex relationship between 
incentives and risk-taking.

4. Golden parachutes and supplemental retirement 
packages should be reexamined to determine 
whether they align the interests of executives and 
shareholders. However, as executive compensa-
tion regulation has repeatedly demonstrated in 
the past, prohibitions on certain forms of payment 
frequently have unintended, and often undesirable, 
consequences for shareholders when compensation 
committees have to confront the economic realities 
of attracting and retaining executives. For example, 
generous severance packages help facilitate manage-
ment transitions. Limiting the ability to provide sev-
erance might result in decreased mobility for execu-
tives and less flexibility for public companies and 
their boards to manage succession among senior 
personnel.36

5. Corporations should promote transparency and 
accountability in the process of setting compen-
sation. Many of the compensation practices that 
encourage excessive risk-taking might have been 
more closely scrutinized if compensation commit-
tees had greater independence and shareholders 
had more clarity. 

According to some U.S. law firms, 
the Principles would best be read to emphasize three 
important, if unremarkable, points. First, compensation 
for each employee should be tailored to incentivize the 
employee to achieve the results the company desires 
relative to the employee’s position. Second, perfor-
mance criteria for incentive compensation should be 
multiple and varied and should provide incentives 
to achieve an appropriate balance among the compa-
ny’s objectives. Finally, stock and stock-based awards 
should be used only where appropriate and should not 
be viewed as a panacea for addressing the problem of 
excessive risk taking.37 

In support of these principles, Secretary Geithner has 
proposed legislation in two areas that will affect all public 
companies: (1) compensation committee independence as 
previously explained, and (2) “say on pay.” The “say on 
pay” proposal mandates an annual non-binding advisory 
vote on executive compensation, which would permit 
votes on the company’s executive compensation pro-
gram and on the annual compensation paid to the named 
executive officers. In addition, shareholders would have 
the right to cast a non-binding vote to approve or disap-
prove golden parachute compensation. 

CONTINUED FROM PAGE 39
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Limits to Insurers’ 
Obligations Under § 3420(d)
By Marc A. Perrone

policy never contemplated coverage for such a claim in 
the first instance. 

The issue in Blakely Pumping was the availability of cov-
erage under a Businessowners Liability Policy for liability 
arising from an automobile accident. Brian Blakely, an 
officer and employee of Blakely Pumping, was involved 
in a traffic accident while operating his personal vehicle 
in the course of his work for Blakely Pumping. The other 
party to the accident filed suit against both Blakely and 
Blakely Pumping, and Blakely sought coverage under 
Blakely Pumping’s Businessowners Liability Policy 
issued by NGM Insurance Co. (NGM). NGM promptly 
denied coverage for the claim, based on the policy’s auto-
mobile exclusion. 

Blakely disputed the denial, citing the policy’s “Hired 
or Non-Owned Auto” endorsement. NGM again prompt-
ly disclaimed coverage, this time asserting that because 
Blakely was an executive officer of Blakely Pumping, his 
vehicle failed to qualify as either a Hired or Non-Owned 
Auto, as defined by the endorsement. NGM also sought 
a declaratory judgment that it was under no obligation to 
defend or indemnify Blakely Pumping. 

The U.S. District Court for the Southern District of 
New York agreed with NGM that because Blakely was an 
executive officer of Blakely Pumping his vehicle failed to 
qualify as either a “Hired Auto” or “Non-Owned Auto” 
under the endorsement.8 The court also found, however, 

New York Insurance Law § 3420(d) has long 
been a troublesome statute for insurers. It is the 
source of considerable litigation – most of which 

insurers lose. The statute requires that insurers provide 
written notice of coverage denials “as soon as is reason-
ably possible” for accident claims involving bodily injury 
and death.1 Courts have long held that an insurer’s fail-
ure to comply with the statute results in waiver of any 
defenses to coverage, even where there is no prejudice to 
the policyholder.2 An insurer must raise in its notice all 
the grounds on which it bases its disclaimer.3 When the 
insurer disclaims liability on some grounds but not oth-
ers, it is deemed to intend to waive the other grounds.4 
Further, courts have held notice delays as short as 30 
days as violating the statute’s reasonableness standard.5 
Plainly, the statute stacks the chips against insurers and in 
favor of policyholders.

Recently, however, the Second Circuit Court of 
Appeals, in NGM Insurance Co. v. Blakely Pumping, Inc., 
reemphasized the limited circumstances where the stat-
ute applies.6 Relying on well-settled case law handed 
down by the Court of Appeals of New York, the Second 
Circuit reiterated the distinction between disclaimers of 
coverage “by reason of exclusion” from disclaimers “by 
lack of inclusion.”7 In other words, § 3420(d) applies to 
disclaimers based on defenses to coverage but not to 
disclaimers that merely inform the policyholder that the 
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have held some conditions and definitions to be provid-
ers of coverage and other such provisions exclusions of 
coverage.15

Accordingly, insurers should be sure to use an abun-
dance of caution in complying with § 3420(d) in New 
York bodily injury cases. Nonetheless, Blakely Pumping 
provides a valuable lesson: § 3420(d) is not applicable to 
all disclaimers of coverage; and careful attention should 
be paid to the potential application of Blakely Pumping 
and Zappone where § 3420(d) is the basis for an action to 
invalidate a disclaimer of coverage. ■

1. N.Y. Insurance Law § 3420(d) (Ins. Law) provides: “If under a liability 
policy issued or delivered in this state, an insurer shall disclaim liability or 
deny coverage for death or bodily injury arising out of a motor vehicle accident 
or any other type of accident occurring within this state, it shall give written 
notice as soon as is reasonably possible of such disclaimer of liability or denial 
of coverage to the insured and the injured person or any other claimant.”

2. Zappone v. Home Ins. Co., 55 N.Y.2d 131, 447 N.Y.S.2d 911 (1982) (if the 
insurance carrier fails to disclaim coverage in a timely manner, it is precluded 
from later successfully disclaiming coverage).

3. Luria Bros. & Co. v. Alliance Assurance Co., 780 F.2d 1082, 1090 (2d Cir. 
1986).

4. New York v. AMRO Realty Corp., 936 F.2d 1420, 1432 (2d Cir.1991).

5. See, e.g., W. 16th St. Tenants Corp. v. Public Serv. Mut. Ins. Co., 290 A.D.2d 
278, 736 N.Y.S.2d 34 (1st Dep’t), lv. denied, 98 N.Y.2d 605, 746 N.Y.S.2d 279 (2002) 
(30 days unreasonable as a matter of law where sole ground on which cover-
age was disclaimed was insured’s delay in notifying insurer of occurrence); 
Colonial Penn Ins. Co. v. Pevzner, 266 A.D.2d 391, 698 N.Y.S.2d 310 (2d Dep’t 
1999) (same for 41-day delay); Campos v. Sarro, 309 A.D.2d 888, 767 N.Y.S.2d 
442 (2d Dep’t 2003) (39-day delay unreasonable after receipt of sufficient facts 
to disclaim on basis of homeowner’s policy exclusions for injuries sustained in 
connection with insured’s business and by individuals for whom insured was 
obligated to procure workers’ compensation insurance; explanation for delay 
too vague); Squires v. Marini Bldrs., 293 A.D.2d 808, 810, 739 N.Y.S.2d 777 (3d 
Dep’t), lv. denied, 99 N.Y.2d 502, 752 N.Y.S.2d 589 (2002) (insurer waited 42 days 
after receiving plaintiff’s complaint, which alleged his employment status, the 
sole factor in determining whether to deny coverage, and did not assert that it 
had any reason to doubt the allegations of the complaint); Nationwide Mut. Ins. 
Co. v. Steiner, 199 A.D.2d 507, 605 N.Y.S.2d 391 (2d Dep’t 1993) (unexplained 
41-day delay in disclaiming on ground of untimely notice of accident).

6. NGM Ins. Co. v. Blakely Pumping, Inc., 593 F.3d 150 (2d Cir. 2010). 

7. Id. at 153 (quoting Zappone, 55 N.Y.2d at 137).

8. NGM Ins. Co. v. Blakely Pumping, Inc., 2009 WL 765042 (S.D.N.Y. 2009), 
rev’d, 593 F.3d 150 (2d Cir. 2010).

9. Id. at 153.

10. Id. (internal quotations omitted).

11. Blakely Pumping, 593 F.3d at 153 (quoting Worcester Ins. Co. v. Bettenhauser, 
95 N.Y.2d 185, 189, 712 N.Y.S.2d 433 (2000)).

12. Blakely Pumping, 593 F.3d at 154 (quoting Zappone, 55 N.Y.2d at 134 (inter-
nal quotations omitted)).

13. Blakely Pumping, 593 F.3d at 154 (quoting Zappone, 55 N.Y.2d at 137 (inter-
nal quotations omitted)).

14. See Leo Martinez et al., New Appleman Insurance Law Practice Guide
§ 30.05[3][a] (2008).

15. See generally Planet Ins. Co. v. Bright Bay Classic Vehicles, Inc., 75 N.Y.2d 
394, 554 N.Y.S.2d 84 (1990) (definition of coverage “amounts to an exclusion”); 
Greater N.Y. Mut. Ins. Co. v. Miller, 205 A.D.2d 857, 613 N.Y.S.2d 295 (1994) (an 
insurance policy’s definition of an “insured” was an exclusion where it with-
held coverage for drivers who used the auto in question without permission); 
United Servs. Automobile Ass’n v. Meier, 89 A.D.2d 998, 454 N.Y.S.2d 319 (1982) 
(found that various definitions in an insurance policy were “negative defini-
tions, which, in effect, are nothing more than exclusions” but other definitions 
were not exclusions).

that because the endorsement “generally covered auto 
accidents,” NGM’s bases for disclaiming coverage were 
essentially exclusions to that general coverage afforded 
by the endorsement. Consequently, the court held that, 
pursuant to Insurance Law § 3420(d), because NGM orig-
inally disclaimed coverage pursuant to the policy’s auto 
exclusion, it had waived its right to disclaim coverage on 
other grounds. This, the court reasoned, rendered NGM’s 
subsequent disclaimer based on the Hired or Non-
Owned Auto endorsement ineffective. Consequently, 
the court ruled that NGM was obligated to defend and 
indemnify Blakely Pumping with regard to the claim. 
NGM appealed.

The Second Circuit reversed, emphasizing that the lim-
its of § 3420(d) rendered it inapplicable to the facts at hand. 
The court relied on the New York Court of Appeals’s semi-
nal holding in Zappone v. Home Insurance Co., which inter-
preted § 3420(d) as requiring notice only for a “denial of 
liability predicated upon an exclusion set forth in a policy 
which, without the exclusion, would provide coverage for 
the liability in question.”9 The Second Circuit added that 
§ 3420(d) is not applicable where “‘the policy as written 
could not have covered the liability in question under any 
circumstances,’ that is, notice is not required where there 
is no coverage by reason of lack of inclusion.”10 

The Second Circuit said that “determining whether 
there is no coverage by reason of exclusion as opposed 
to lack of inclusion can be ‘problematic.’”11 Nonetheless, 
the court interpreted the Hired or Non-Owned Auto 
endorsement as never having covered Blakely’s vehicle 
in the first instance. This was in contradiction to the 
district court’s ruling, which held that the policy initially 
covered the vehicle, which coverage was then removed 
by exclusion. The Second Circuit reasoned that “[t]he 
Endorsement did not generally cover auto accidents; it 
covered only accidents arising from the use of a Hired 
Auto or Non-Owned Auto” and “those terms were 
defined in such a way that . . . Blakely’s [vehicle] . . . could 
never be covered.”12 Therefore, because there was no cov-
erage “by reason of lack of inclusion,” compliance with 
§ 3420(d) was not required.13 Accordingly, the Second 
Circuit reversed the district court’s decision and ruled 
that NGM was not obligated to defend or indemnify 
Blakely Pumping for the subject claim.

The Second Circuit’s holding is instructive concerning 
the limits of § 3420(d): it is limited to policy defenses to 
coverage; it does not create coverage where none existed 
in the first instance. Nonetheless, distinguishing between 
denials based on exclusions of coverage as opposed to 
denials based on “lack of inclusion” can be problematic. 
Although, as a general rule, the insuring agreement of 
a policy provides the general issuance of coverage from 
which the exclusions remove coverage, the nature of 
certain policy conditions and definitions can be ambigu-
ous.14 Depending on the language of the policy, courts 
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in an accident were of the magnitude to compromise the 
alleged injured body parts in a manner that would result 
in the injuries claimed or whether the resulting motions 
sustained by the vehicle occupants were such that the 
alleged injured body parts exceeded their natural physi-
ological ranges of motion. 

The biomechanical expert’s inquiry begins with an 
accident reconstruction; the reconstruction will reveal 
sudden velocity changes of the vehicles during the acci-
dent. Sudden velocity changes of a vehicle will cause the 
sudden and unexpected motion of the occupants inside, 
and this sudden and unexpected motion can serve as a 
basis for a claim of injury.

The Physics of an Automobile Accident
During an accident, if the occupant makes contact with the 
vehicle’s interior, it is because the occupant moved inside 
the vehicle compartment. If the occupant was restrained 
during the contact, then the basis for a claim for injury 
will most likely be attributed to the occupant’s movement 
before the restraint took hold or from the restraint itself. 
Since the motion of an occupant inside a vehicle during a 
collision is the primary cause of the alleged injuries, then 
it is only logical that we begin by looking at what causes 
motion during a car accident.

The use of biomechanical experts in defending 
low-impact automobile cases has become, with-
out surprise, a relatively new weapon in the 

arsenal of insurance defense attorneys. By and large, 
this type of defense seeks to establish that a plaintiff 
involved in an automobile accident either could not 
have sustained the magnitude of force necessary to 
compromise the alleged injured body parts or could not 
have physically moved in a manner that would have 
caused his or her alleged injured body parts to exceed 
their natural physiological ranges of motion. However, 
since most biomechanical experts are not licensed medi-
cal doctors, many plaintiffs’ attorneys are mounting 
challenges to discredit the very essence of the science 
as a whole. With the judiciary divided over whether to 
allow biomechanical experts to testify, defense attorneys 
are now faced with the unique challenge of convincing 
the courts as to the legitimacy of biomechanics as an 
established science. 

A biomechanical expert is one who reconstructs an 
automobile accident using physics and mechanical engi-
neering principles. Using their understanding of human 
anatomy and physiology, how the human body functions, 
and what types of forces and motions the body undergoes 
daily, experts can determine whether the forces involved 
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will accelerate laterally because of lateral energy gained 
during the collision. More specifically, the north-bound 
vehicle will pick up west-bound energy from the west-
bound vehicle, causing the north-bound vehicle to accel-
erate west. The west-bound vehicle will accelerate north 
because of energy received from the north-bound vehicle. 
The occupants inside both vehicles will move opposite to 
the accelerations or decelerations of their respective host 
vehicles. To understand the consequences of the impact, 
the practitioner needs to understand that, as a general 
rule, cars move away from the point of impact and people 
move toward the point of impact. This rule applies for 
both the longitudinal and lateral directions of travel. 
Once we understand how and why people move inside 
a vehicle during a car accident  we can look at how engi-
neers calculate how much energy is transferred during 
a collision to determine the magnitude of force imposed 
upon the occupants.

The Physics of Energy and Motion
The amount of energy gained or lost during a collision 
is directly related to how much a vehicle changes veloc-
ity. When a vehicle gains energy, the vehicle accelerates. 
When a vehicle loses energy, it decelerates. Vehicles can 
change velocity both longitudinally and laterally, energy 
can be gained and lost both longitudinally and laterally, 
and occupants can move inside a vehicle both longitu-
dinally and laterally. The amount of energy gained or 
lost during a collision is determined by using standard 
principles of physics and by comparing the damage to the 
accident vehicle with an equivalent crash test vehicle that 
sustained damage to the same location.

The change in velocity of a vehicle during a collision 
can be calculated using basic physics principles. The 
force of an impact is the same for both vehicles, but the 
reaction of each vehicle to the impact will differ, subject 
to its mass. 

Force equals Mass multiplied by Acceleration. The 
force to both vehicles is the same. The mass of the first 
vehicle multiplied by its acceleration is equal to the mass 
of the second vehicle multiplied by its acceleration. The 
mass of each vehicle is equal to its weight divided by the 
acceleration rate due to gravity or 32.2 feet per second 
squared. The acceleration for each vehicle is equal to its 
change in velocity. In addition, if the engineers know 
the closing speed of the vehicles, they can calculate the 
change in velocity of each vehicle using the following 
equation: the change in velocity for vehicle one is equal 
to the mass of vehicle two multiplied by the sum of one 
plus the Coefficient of Restitution multiplied by the clos-
ing speed divided by the total mass of both vehicles. The 
closing speed is the speed at which both vehicles are clos-
ing in on each other. For example, if two cars are travel-
ling in a straight line and the car in the rear is travelling 
at 15 miles per hour and the car in the front is travelling 

Consider the following example of how people move 
inside a car during an accident. Two cars are traveling 
on a road, one in front of another, with the vehicle in 
the rear traveling faster than the vehicle in the front. At 
some point in time, the two vehicles will make contact. 
When this contact occurs, according to basic principles of 
physics and mechanical engineering, the faster car in the 
rear will transfer energy to the slower vehicle in the front 
causing this front vehicle to accelerate. As the front vehi-
cle begins to accelerate, the occupants inside the vehicle 
are also affected. Prior to the impact, the occupants’ 
velocity is the same as the vehicle they are traveling in. 
However, as their host vehicle suddenly changes velocity, 
the occupants do not. They initially continue to travel at 
their pre-impact velocity even though their host vehicle is 
accelerating beneath them, which causes the occupants to 
move inside the vehicle compartment. The vehicle is trav-
elling faster than they are, which pushes them toward the 
rear, into their seats. Now, as their seats become loaded 
with force, the seat in turn becomes a spring, catapulting 
the occupants forward. If the occupants are wearing a 
restraint, the seat belt will take hold of them, to restrain 
them back into their seats. The sudden change in veloc-
ity of the host vehicle has caused this. The task now is to 
understand what causes this sudden change in velocity.

For every action, there is an equal and opposite reac-
tion. This is Newton’s Third Law. When two cars make 
contact, the force of the collision is equal in magnitude 
but opposite in direction. The reaction of the vehicles is 
subject to their masses, but the force is the same to both 
vehicles. The acceleration of each vehicle will be equal 
to the force of the impact divided by the vehicle’s mass. 
This is Newton’s Second Law, the famous equation being: 
Force equals Mass multiplied by Acceleration. Moreover, 
as long as an outside object does not interfere with the 
vehicles during and following the collision, the vehicles’ 
total momentum must be maintained. This is the prin-
ciple of Conservation of Momentum, which basically 
means that when two objects are travelling together, their 
total momentum will not change because of a collision, as 
long as they are not interfered with by an outside object. 
Thus: The momentum of each vehicle is equal to its mass 
multiplied by its velocity. The total momentum is equal 
to the sum of the momentum of both vehicles. This total 
momentum will not change as long as the vehicles are 
not interfered with by an outside object, even though 
both vehicles may change their velocities during the col-
lision. Conservation of Momentum must be preserved 
on both the longitudinal and lateral directions of travel. 
In addition, a vehicle may change its velocity in both the 
longitudinal and lateral directions of travel.

In a collision, energy can be transferred laterally, 
causing lateral accelerations of the vehicles and their 
occupants. For example, if a car traveling north makes 
contact with a car that is traveling west, each vehicle 
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if there was no motion of the arm above the shoulder 
plane? Did the accident cause the Supraspinatus Tendon 
tear? In addition, we know that hyper-flexion and hyper-
extension of lumbar and cervical spines compromise 
their respective intervertebral discs. Once again, what if 
there was no hyper-flexing or hyper-extending of either 

the cervical or lumbar spines? Could the accident have 
caused the alleged herniations in either spine? 

In analyzing a car accident, a biomechanical engineer 
will determine whether the forces involved in the acci-
dent were of the magnitude to compromise the alleged 
injured body parts in a manner that would result in the 
injuries claimed or if the resulting motions sustained by 
the occupant were such as to cause the alleged injured 
body parts to exceed their natural physiological ranges 
of motion. Moreover, an engineer will look at the forces 
imposed upon the alleged injured body parts and com-
pare those forces with the types of forces the body parts 
undergo on a daily basis to determine if the accident pro-
duced forces that exceeded the forces that the body parts 
regularly undergo.

Admitting and Using a Biomechanical Engineer 
Expert’s Testimony
Although a biomechanical engineer is not a medical doctor 
and is not competent to opine as to a diagnosis of an injury, 
biomechanical engineers are engineers of the human body. 
From making cars safer to drive to designing artificial 
limbs, biomechanical engineers are experts in the applica-
tion of mechanical engineering to the human anatomy and 
physiology. But since most biomechanical engineers are 
not licensed medical physicians, New York state courts are 
largely divided over the extent to which they may allow a 
biomechanical engineer to testify. The primary proceeding 
in New York for determining the admissibility of a biome-
chanical expert’s testimony is a Frye hearing.1 In order to 
have an expert admitted, during a Frye hearing the propo-
nent of the expert must prove that 
1. “the witness [is][] competent in the field of expertise 

that he purports to address at trial,” 
2. the “expert testimony [is] based on scientific prin-

ciple or procedure which has been sufficiently 
established to have gained general acceptance in the 
particular field in which it belongs,” 

3. “the processes and methods employed by the expert 
in formulating his or her opinion adhere to accepted 
standards of reliability within the field,” 

at 5 miles per hour, then the closing speed is 10 miles 
per hour. The Coefficient of Restitution is the vehicles’ 
separation speed (the bounce back after impact) divided 
by the closing speed. The math can be very complicated, 
but it is important to have an idea of what engineers are 
talking about.

The amount of energy that is gained or lost during a 
collision is also determined by comparing the damage to 
the accident vehicle with an equivalent crash test vehicle 
that sustained damage to the same location. Consider, for 
example, two identical cars. If the first car is hit in a certain 
manner with a certain amount of force in a certain location 
and a certain dent results and we hit the second car in the 
same manner with the same amount of force in the same 
location, we should end up with a comparable deforma-
tion. The deformation represents the amount of energy 
that the car’s material could not withstand. To illustrate: If 
I am sitting on a chair, my weight is exerting a downward 
force on the chair. The chair, in turn, is exerting an upward 
force to hold me up. However, if my weight is too great 
for the chair to bear, the chair will break or deform. It fol-
lows that if a car was damaged in a certain location from 
an accident and we compare that vehicle to an equivalent 
crash test vehicle that sustained greater damage in the 
same location, the crash test vehicle was involved in a col-
lision that involved a greater transfer of energy. With that 
basic understanding of force and motion, we can take a 
look at injury-causing mechanisms.

The Physics of an Occupant’s Injury
The human body is made up of both rigid-type struc-
tures, such as bones, and elastic-type structures, such 
as tendons and ligaments. In assessing whether a force 
or motion could break or compromise a body part, we 
must determine whether the body part made contact 
with another object or body part with such force as to 
cause a break or compromise or whether the body part 
was stretched beyond its limits because of the force or 
motion. If a rigid-type structure of the body receives a 
force that it cannot withstand, it will fracture. If an elas-
tic-type structure of the body is stretched too far, it will 
tear. We know that certain twisting motions of the knee 
compromise its meniscus. So, what if the accident did not 
produce a twisting motion? Was the accident the cause 
of the alleged meniscus tear? We also know that certain 
movements of the arm above the shoulder plane compro-
mise the Supraspinatus Tendon of the shoulder. But what 

Since most biomechanical engineers are not licensed medical
physicians, New York state courts are largely divided over the

extent to which they may allow a biomechanical expert to testify.
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tute for a thorough and complete record. Last, attorneys 
must be prepared to explain the science to the jury during 
both the opening statement and the closing argument. It 
is particularly important to explain, during your opening 
statement, what the evidence will establish so the jury is 
not confused when the expert engineer is testifying. And 
during summation, it is imperative to remind the jury 
what was proved through the expert’s testimony.

The testimony of a biomechanical engineer can be a very 
effective weapon for cross-examining a plaintiff’s treating 
physician on how little he or she understands about the 
energy involved in a collision, the amount of force imposed 
on the alleged injured body parts during the collision, or 
the body moving during the accident in such a manner as 
to cause the injuries alleged. This can be particularly useful 
in disproving the medical argument that because a vehicle 
occupant was asymptomatic before the accident and is now 
symptomatic after the accident, the accident must have 
caused the occupant’s injury. In addition, biomechanics 
can be used to support the defense’s medical experts. If a 
medical doctor reconfirms his or her findings based upon 
the biomechanical engineer’s findings, an attorney now has 
both a medical doctor and a biomechanical engineer testi-
fying that the accident could not have caused the alleged 
injuries because the necessary injury-causing mechanisms 
were not present in the accident. This is why strategically it 
is best to put a biomechanical expert on the stand before the 
medical expert. Whatever the biomechanical expert cannot 
say, the medical doctor can.

Conclusion
It is important to remember that biomechanical experts 
reconstruct automobile accidents using physics and 
mechanical engineering principles. Using their knowl-
edge of human anatomical and physiological functions 
and what types of forces and motions the body under-
goes daily, they determine whether the forces involved 
in an accident were of the magnitude to compromise 
the alleged injured body parts and result in the injuries 
claimed or if the resulting motions sustained by the occu-
pants were such as to cause the alleged injured body parts 
to exceed their natural physiological ranges of motion. 
Armed with the knowledge that the accident did not 
contain the magnitude of force necessary to compromise 
the alleged injured body parts or that the alleged injured 
body parts could not have moved in a manner that would 
have caused them to become compromised, defense 
counsel will have a much better chance convincing a jury 
the accident did not cause the alleged injuries. ■

1. Frye v. United States, 293 F. 1013 (D.C. Cir. 1923); People v. Legrand, 196 
Misc. 2d 179, 747 N.Y.S.2d 733 (Sup. Ct., N.Y. Co. 2002), rev’d on other grounds, 
8 N.Y.3d 449, 835 N.Y.S.2d 523 (2007).

2. Borzacchiello v. Bousbaci, Index No. 4875/04 (Sup. Ct., Queens 
Co. 2006), available at http://decisions.courts.state.ny.us/fcas/fcas_
docs/2006mar/40000487520041sciv.pdf.

4. “the proffered testimony is beyond the ken of the 
jury,” and 

5. the expert’s testimony is “relevant to the issues and 
facts of the individual case.”2 

The expert’s education, experience, and publishing will 
play a role in the court’s decision. 

Once it is established that the scientific principles 
or procedures that serve as a basis for the engineer’s 
opinions have gained general acceptance in the biome-
chanical engineering community – through published 
papers, articles and textbooks which are subject to peer-
review – counsel must also prove that the processes and 
methods employed by the expert in arriving at his or her 
opinions are methods or processes deemed reliable in 
the biomechanical engineering community. This is usu-
ally accomplished by establishing that the methods or 
processes used by the engineer in formulating his or her 
opinion have been extensively tested under proper test-
ing conditions and that the tests and the results have been 
published and peer-reviewed to the extent that these 
methods or processes are now deemed reliable in the bio-
mechanical engineering community. In addition, counsel 
will have to prove that the testimony of the biomechani-
cal expert is of a technical nature and beyond the basic 
knowledge of the jury. Last, counsel will have to establish 
that the biomechanical expert’s testimony is probative of 
causation as to alleged injuries and, therefore, relevant to 
the issues and facts of the case.

At a Frye hearing, practitioners should be prepared 
to satisfy all five requirements. When showing that the 
scientific principles or procedures that serve as a basis for 
the engineer’s opinions have gained general acceptance 
in the biomechanical engineering community, counsel 
will need to explain and prove Newton’s Laws and the 
general principles of physics as they apply. If necessary, 
the expert should bring his or her textbooks used at the 
major universities, as well as articles and papers support-
ing the basis for his or her reasoning. In showing that the 
processes and methods employed by the expert in arriv-
ing at his or her opinions are methods or processes that 
are deemed reliable in the biomechanical engineering 
community, attorneys will need to prove that the math-
ematical formulas used by the engineer are those deemed 
reliable by the biomechanical engineering community for 
the purpose for which the engineer used the formulas. 
Attorneys must also be prepared to show how these 
formulas have been used in countless tests and studies, 
including to what extent they have been published on 
and peer-reviewed. If the engineer is relying on a crash 
test or a study, attorneys need to demonstrate that the test 
or study was conducted under proper testing conditions 
and that the test or study has been published and peer-
reviewed. In addition, attorneys must be prepared to 
prove the entire body of science at both the Frye hearing 
and at the damages portion of a trial. There is no substi-
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Overview of No-Fault 
Litigation in New York State
By Mitchell S. Lustig and Jill Lakin Schatz

ing lawsuits in court. For the period from 1974 to approxi-
mately 2000, injured claimants and/or their assignees 
overwhelming chose arbitration in lieu of litigation. 

Beginning in or about 2001, the tide shifted and claim-
ants increasingly turned to litigation, the result being 
that by 2003 the Civil Court of the City of New York 
and the District Courts of Nassau and Suffolk Counties 
were inundated with lawsuits filed by medical providers 
in their capacity as assignees of the injured claimants. 
Approximately one-third of the entire calendar in the 
Civil Court of the City of New York is composed of no-
fault cases.4 Indeed, special parts have been created in the 
Civil Court and District Court, devoted solely to no-fault 
litigation.

New York’s no-fault law, formally known as 
the Comprehensive Automobile Insurance 
Reparations Act, was enacted by the New York 

State Legislature in 1973 to address significant problems 
that existed under the common-law fault-based system. 
The law applies to all motor vehicle accidents commenc-
ing on or after January 1, 1974. “Its purposes were to 
remove the vast majority of claims arising from vehicular 
accidents from the sphere of common-law tort litigation, 
and to establish a quick, sure and efficient system for 
obtaining compensation for economic losses suffered as a 
result of such accidents.”1

The no-fault law established a two-tier system for the 
reparation of personal injuries. Only in instances where 
an injured claimant suffered a “serious injury”2 is the 
claimant allowed to commence a third-party suit for 
“non-economic loss” against the adverse owner or driver. 
In all other instances, the claimant is limited to recovery 
of first-party benefits or “economic loss” from the claim-
ant’s own insurer.3

Section 5106 of the New York State Insurance Law 
grants injured claimants and/or their assignees (e.g., 
medical providers) the option of submitting disputes for 
payment of first-party benefits to AAA Arbitration or fil-
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in the regular course of the provider’s business and 
reflect a routine, regularly conducted business activity, 
needed and relied on in the performance of the functions 
of the business, that it was the regular course of the busi-
ness to make the statutory claim forms and that the claim 
forms were made at the time of the acts, transactions, 
or occurrences or events describe therein.14 To lay these 
foundational requirements and establish a prima facie 
case, the medical provider submits either an affidavit or 
testimony from an individual with personal knowledge 
of the provider’s business practices and procedures, pur-
suant to which the statutory claim forms were made or 
created.15 Without an affidavit or testimony, the statutory 
claim forms are inadmissible hearsay and cannot be used 
to establish a prima facie case.16

Conversely, in the First Judicial Department, the medi-
cal provider does not face the same evidentiary burden. 
Instead, a medical provider may establish its prima facie 
case simply by presenting the affidavit or testimony 
of a witness with knowledge of the provider’s general 
practices and procedures for mailing the statutory claim 
forms to the insurer.17 The witness does not need to estab-
lish the admissibility of the statutory claim forms pursu-
ant to CPLR 4518.

Thus, until there is a definitive ruling by the Appellate 
Divisions or the Court of Appeals, the evidentiary split 
between the lower courts in the First and Second Judicial 
Departments will continue.18 Other contradictory deci-
sions have resulted as a consequence of this dispute. For 
example, in the First Judicial Department, a plaintiff can 
establish a prima facie case by using a Notice to Admit 
pursuant to CPLR 312319 or a defendant’s responses 
to its demand for interrogatories.20 However, a medi-
cal provider in the Second Judicial Department must 
independently establish the admissibility of its statutory 
claim forms, so an admission made by a defendant in 
either a Notice to Admit21 or a response to an interroga-
tory22 cannot be used by a medical provider to establish a 
prima facie case. Also, in the Second Judicial Department, 
a medical provider cannot establish a prima facie case 
through the testimony or affidavit of a representative 
from a third-party billing company.23

The 30-Day Rule
Pursuant to Insurance Law § 5106(a) and 11 N.Y.C.R.R. 
§ 65-3.8(a)(1) (of the implementing regulations of the 
Superintendent of Insurance), the no-fault insurer must 

This increase was largely fueled by a January 11, 2000, 
Opinion Letter5 issued by the Office of General Counsel 
of the Superintendent of Insurance. There, the superin-
tendent discussed the burden of proof that a medical pro-
vider must satisfy to establish a prima facie case of entitle-
ment to reimbursement of no-fault benefits in light of the 
decisions of the Court of Appeals in Presbyterian Hospital 
v. Maryland Casualty Co.6 and Central General Hospital v. 
Chubb Group of Insurance Cos.7 These cases firmly estab-
lished that an insurer that fails to deny a claim within 
30 days of its receipt is precluded from asserting most 
defenses to the claim. The superintendent concluded 
that even when an insurer issues a late denial of claim, a 
medical provider still has the burden of establishing the 
medical necessity of the services rendered to the injured 
claimant.8

Based upon this Opinion Letter, many AAA Arbitrators 
issued awards denying the claims of medical providers 
even when the insurer’s denial was late, on the basis that 
the medical providers did not prove the medical neces-
sity of the services rendered. Consequently, the medical 
providers ceased filing arbitrations and began “shop-
ping” at the courthouse.

At the same time, the courts began to issue decisions 
that liberally construed the provider’s burden of proof 
for establishing a prima facie case.9 In direct contrast to the 
Opinion Letter, the courts expressly held that a medical 
provider was not required to prove the medical necessity 
of the services rendered to the injured claimant.10 Thus, 
when its denial was untimely, the insurer was precluded 
from raising any affirmative defenses to the claim, includ-
ing lack of medical necessity.11

The Prima Facie Case
In order to be able to successfully recover in a no-fault 
lawsuit, the medical provider must establish a prima facie 
case. This involves submitting proof that the prescribed 
statutory claim forms have been mailed and received and 
that payment of no-fault benefits is overdue.12 Typically, 
the medical provider submits (1) a statutory claim form, 
such as an NF-3 form, Verification of Treatment by 
Attending Physician or Other Provider of Health Services 
form, an NF-5 form, or a New York Motor Vehicle 
No-Fault Insurance Law Hospital Facility form; (2) the 
bill for the services rendered; (3) an assignment of ben-
efits; and (4) proof of mailing of the claim.

Currently, there is a sharp split among the judicial 
departments as to the evidentiary standard a medical 
provider must satisfy to establish a prima facie case. In the 
Second Judicial Department, for example, a medical pro-
vider establishes the admissibility of the statutory claim 
forms by demonstrating that they are business records as 
provided under CPLR 4518.13 

As a result, a medical provider must present admis-
sible evidence that the statutory claim forms were made 

There is a sharp split among the
judicial departments as to the

evidentiary standard a medical
provider must satisfy.
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ing is a list of defenses that have been held to constitute 
“lack of coverage defenses.”

Staged Accidents
No-fault insurance policies only cover vehicular acci-
dents;35 an accident is by definition unintentional.36 It 
has, therefore, been held that injuries resulting from a 
deliberate collision staged by the parties are not covered 
by no-fault insurance.37 Accordingly, a denial of claim 
premised upon this ground does not have to be asserted 
in a timely denial.38 

The Claimant’s Injuries Are Not Causally Related 
to the Accident 
In Chubb, the plaintiff’s assignor, Pamela Mandresh, was 
a postal worker and had been injured in a work-related 
accident approximately one year prior to the automobile 
accident at issue. Moreover, Ms. Mandresh was being 
treated by the same physician for the identical cervical 
condition for both the work-related accident and the 
automobile accident. Under these circumstances, the 
Court of Appeals held that the insurer was not required 
to deny the claim within 30 days after its receipt.

Similarly, in Primary Psychiatric Health, P.C. v. State 
Farm Mutual Auto Ins. Co.,39 the Civil Court of the City 
of New York, Kings County, held that a no-fault insurer 
was not precluded from asserting a late denial where two 
psychologists testified at trial on behalf of the insurer that 
the claimant’s psychological injuries were not causally 
related to the automobile accident. 

Accordingly, an untimely denial does not preclude an 
insurer from asserting a lack of coverage defense that the 
claimant’s alleged injuries did not arise out of or were not 
causally related to the automobile accident.40 

Fraudulently Incorporated Medical Providers
In State Farm Mutual Automobile Insurance Co. v. Mallela,41 
the Court of Appeals held that a no-fault insurer may 
withhold the payment of no-fault benefits to fraudu-
lently incorporated medical providers – to wit, those not 
properly incorporated in accordance with the New York 
Business Corporation Law. The Court further stated that 
no-fault insurers “may look beyond the face of licens-
ing documents to identify willful and material failure to 
abide by state and local law.” However, the Court failed 
to answer whether the defense of fraudulent incorpora-
tion must be asserted in a timely denial or whether such 
a defense survives preclusion and cannot be waived.

Despite the compelling arguments by some learned 
practitioners to limit the reach of the “exceptional exemp-
tion” created in Chubb,42 the courts have uniformly held 
that the defense of fraudulent incorporation survives 
preclusion and does not have to be asserted in a timely 
denial.43 

pay or deny a claim within 30 days of its receipt of the 
statutory proof of claim forms. The insurer’s 30-day 
period may be extended by a request for additional 
verification, which must be made by the insurer within 15 
business days of its receipt of the statutory claim forms.24 
If the requested verification is not provided within 30 
days of the original verification request, the no-fault 
insurer must, within 10 days after the expiration of the 30 
days, issue a second verification request and label such as 
”SECOND NOTICE.”25

If the insurer fails to issue a follow-up request, the 
insurer will lose the benefit of the toll and any result-
ing denial would be considered untimely.26 In resolv-
ing a dispute between the lower courts, however, the 
Appellate Division, Second Department27 recently held 
that an insurer does not have to wait a full 30 days after 
the original request before it can send a second request 
for verification.28 Notably, the 30-day period to pay or 
deny does not begin to run until all demanded verifica-
tion is received by the insurer.29 Accordingly, if a lawsuit 
is commenced while there is an outstanding unanswered 
verification request, it will be dismissed as premature.30

Should the insurer fail to pay or deny a claim within 
30 days of receipt of the bill or any request for addi-
tional verification, it will be precluded from raising 
most defenses to a provider’s claim, including lack of 
medical necessity.31 The theory behind the preclusion 
rule was articulated by the New York Court of Appeals 
in Presbyterian Hospital in the City of New York v. Maryland 
Casualty Co., in which the Court stated:

No-fault reform was enacted to provide prompt 
uncontested, first-party insurance benefits. That is part 
of the price to be paid to eliminate common-law con-
tested lawsuits. . . . The trade-off of no-fault reform still 
allows carriers to contest ill founded, illegitimate and 
fraudulent claims, but within a strict, short-leashed 
contestable period and process designed to avoid 
prejudice and red tape dilatory practices.32

While the Court of Appeals has served as a zealous 
guardian of the 30-day rule,33 in the seminal case of 
Central General Hospital v. Chubb Group of Insurance Cos.34 
the Court carved out a limited exception to the rule for 
cases where the insurer asserts a defense premised upon 
lack of coverage. As the Court stated in Chubb: “We are 
persuaded that an insurer, despite its failure to reject 
a claim within the 30-day period . . . may assert a lack 
of coverage defense premised upon the fact or founded 
belief that the alleged injury does not arise out of an 
insured incident.” 

Therefore, it is essential that the no-fault practitioner 
distinguish between those defenses that are precluded 
unless asserted by the no-fault insurer in a timely manner 
and “lack of coverage” defenses that are non-waivable 
and, therefore, exempt from the 30-day rule. The follow-
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arise out of the “use or operation” of a motor vehicle;52 
or (3) the claimant was not an eligible injured person 
entitled to no-fault benefits under the PIP Endorsement.53 
Accordingly, a denial premised on any of these grounds 
does not have to be asserted in a timely manner.

Certain defenses that could arguably fit within the cat-
egory of “lack of coverage” defenses have been specifical-
ly held not to be exempt from the 30-day rule, however. 
In Westchester Medical Center v. Lincoln General Insurance 
Co.,54 the Appellate Division, Second Department held 
that a defense that an injured claimant was acting in the 
course of his employment at the time of the accident and 
that his injuries were covered by workers’ compensation 
must be asserted in a timely denial or the defense will 

be precluded.55 Moreover, a defense that the provider’s 
charges are in excess of the fee schedule must also be 
interposed in a timely denial or the defense will be 
deemed waived.56

Conditions Precedent to Coverage 
The Mandatory Personal Injury Protection (PIP) 
Endorsement, effective for policies issued or renewed 
after April 5, 2002, provides that an eligible injured per-
son, or that person’s assignee, shall “as may reasonably 
be required submit to examinations under oath (EUO) 
by any person named by the [insurer] and subscribe 
the same.”57 This was a significant departure from the 
prior mandatory PIP Endorsement which did not con-
tain an explicit requirement that the claimant submit to 
an EUO.58 Thus, the appearance of the eligible injured 
person at an EUO is a condition precedent to an insurer’s 
liability under the PIP Endorsement.59 

To successfully interpose a defense that the claimant 
failed to appear for an EUO (“EUO no-show” defense), 
several hurdles must be overcome. First, the insurer must 
establish that it had good reasons to request the EUO.60 
Second, the insurer must demonstrate that it mailed at 
least two EUO scheduling letters to the claimant and that 
the claimant failed to appear at two scheduled EUOs.61 
Third, the EUO scheduling letters must schedule the 
examination at a “place and time reasonably convenient 
to the applicant” and must inform the claimant that she 
“will be reimbursed for any loss of earnings and reason-
able transportation expenses incurred” in complying 
with the insurer’s request.62

Moreover, since a defense premised upon the failure 
of the eligible injured person to appear for an EUO is 

Fraud in the Procurement of the Policy
Although N.Y. Vehicle and Traffic Law § 313 does not 
allow an insurer to cancel an automobile policy retro-
actively so as to protect innocent third parties injured 
in automobile accidents,44 an insurer may neverthe-
less assert misrepresentation or fraud as an affirmative 
defense in an action by the insured and/or assignee to 
recover benefits under the policy.45 Thus, it has been held 
that, in instances where the insured engages in a fraudu-
lent scheme to procure the insurance policy in order to 
pay reduced insurance premiums, there is no coverage 
under the policy.46 Moreover, a denial predicated on this 
ground is non-waivable and exempt from the 30-day 
preclusion rule.47 

For example, in AA Acupuncture Serv. P.C. v. Safeco 
Insurance Co. of America,48 the Appellate Division, First 
Department reversed the lower court decision and held 
that the no-fault insurer had established a complete 
defense to a provider’s claim for no-fault benefits where 
the evidence established that the application the plain-
tiff’s assignor submitted to the insurer listed the insured’s 
address as Connecticut; in actuality, her residence was in 
Brooklyn. The annual premium paid by the insured was 
$1,236, based upon her fraudulent representation that 
she resided in Connecticut. Had the insured disclosed 
that her residence was in Brooklyn, the annual premium 
would have been $4,807.

Services Performed by Independent Contractors 
Insurance regulation 11 N.Y.C.R.R. § 65-3.11(a) provides 
for the payment of no-fault benefits “directly to the 
applicant . . . or upon assignment by the applicant to the 
providers of health services.” However, where a billing 
provider seeks to recover no-fault benefits for services 
not rendered by it or its employees but rather by a treat-
ing provider who is an independent contractor, the bill-
ing provider is not considered a “provider” of services 
within the meaning of the regulation. Accordingly, the 
billing provider is not entitled to recover direct payment 
of assigned no-fault benefits.49 Moreover, it has been held 
that such a defense to a provider’s claim is non-waivable 
and not subject to preclusion.50

Additional lack of coverage defenses that are non-
waivable and survive preclusion include those in which 
(1) the insurer asserts that it cancelled the policy prior to 
the accident or never issued a policy in the first instance;51 
(2) the injuries allegedly suffered by the claimant did not 

Where the insured engages in a fraudulent scheme to procure
the insurance policy in order to pay reduced insurance

premiums, there is no coverage under the policy.
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the insurer. Should it be 30 days after submission of the 
bill to the no-fault insurer as advocated by the medical 
providers or should interest accrue only upon commence-
ment of a lawsuit or the filing of arbitration as claimed by 
no-fault insurers? The lower courts have issued conflict-
ing decisions.73 

In LMK Psychological Services, P.C. v. State Farm Mutual 
Automobile Insurance Co.,74 the Appellate Division, Third 
Department held that interest on untimely denied claims 
accrues 30 days after submission of the bill to the no-fault 
insurer. In East Acupuncture, P.C. v. Allstate Insurance Co.,75 
however, the Appellate Division, Second Department 
repudiated the Third Department ruling, holding that 
interest on untimely denied claims does not accrue until 
the commencement of the action or the filing of the arbi-
tration.

On appeal in LMK Psychological Services, P.C. v. State 
Farm Mutual Automobile Insurance Co.,76 the New York 
Court of Appeals resolved the conflict between the 
Second and Third Departments, definitively holding that 
interest on untimely or improperly denied claims accrues 
upon the commencement of the action or the filing of 
arbitration.77 The Court noted: “Once a denial is issued, 
even if untimely, a claimant should still be encouraged 
to resolve disputes quickly.” However, it is generally 
accepted that if the insurer fails to issue any denial, inter-
est will accrue or run 30 days after the submission of the 
bill to the insurer.78 

In LMK, the Court also resolved the controversial issue 
of how attorney fees are to be calculated upon the settling 
of an action or after judgment. Deferring to an Opinion 
Letter by the Superintendent of Insurance,79 the Court 
held that attorney fees are to be calculated based upon the 
aggregate of all bills for each injured claimant or assignor 
and not upon a per-bill or per-claim basis. For example, 
if a provider files a suit or commences an arbitration for 
10 bills for services provided to a particular assignor, 
attorney fees are limited to 20% of the aggregate of all 
bills submitted or $850, whichever is less. No longer is 
the provider entitled to a minimum of $80 per each bill as 
some lower courts had held.80

Conclusion
This article provides the practitioner with an overview 
of the current state of the no-fault law. Note well that the 
law is constantly evolving and changing, and new deci-
sions are being issued virtually every day.  ■

1. Walton v. Lumbermens Cas. Co., 88 N.Y.2d 211, 644 N.Y.S.2d 133 (1996); see 
also Montgomery v. Daniels, 38 N.Y.2d 41, 378 N.Y.S.2d 1 (1975).

2. A “serious injury” is defined by Ins. Law § 5102(d) as follows: 

Serious injury means a personal injury which results in death; 
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Interest on Overdue No-Fault Claims 
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Overdue no-fault payments
shall bear interest at a rate
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Editor’s Note:
In the article titled “Update: Did the Odds Change in 
2009,” by Bentley Kassal (Journal, October 2010), the 
second chart on page 41 was mislabeled. The heading 
should have read “District of Columbia,” not “Second 
Circuit.” We regret the error.
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Introduction
It has been recognized for centuries that defamation 
could cause an individual serious injury. At common law, 
defamation was both a crime and a tort;1 indeed, during 
medieval times, a defendant guilty of defamation had 
his tongue taken out.2 We have come a long way since 
that barbaric remedy. Today, the law of defamation is, of 
course, governed by state tort law.3 

More than four decades ago, Justice Potter Stewart recog-
nized that an individual’s protection of his or her good name 
is an essential part of human dignity and lies at the heart of 
our legal system.4 It is important, therefore, that all lawyers, 
whether they practice tort law or not, have an understanding 
of the law of defamation. Indeed, the number of defamation 
law cases has exploded in the last decade.5

Defamation law does not only fall under the domain 
of tort lawyers. Defamation can come up in a variety of 
circumstances. For example, defamation issues frequently 
arise in employment law with respect to employment ref-
erences,6 as well as in the context of statements made by 
employers to co-workers.7

Defined
Defamation is defined as “the making of a false state-
ment about a person that ‘tends to expose the p[erson] to 
public contempt, ridicule, aversion or disgrace, or induce 
an evil opinion of him [or her] in the minds of right think-
ing persons, and to deprive him [or her] of their friendly 
intercourse in society.’”8 It is composed of two types: 
slander and libel. Slander refers to the spoken word, 
while libel refers to the written word.9 The tort is further 

broken down into two forms: (1) libel (or slander) per se, 
in which the defaming statement appears on the face of 
the communication; and (2) libel (or slander) per quod, in 
which a defamatory import arises through reference to 
facts extrinsic to the communication.10

The elements of a cause of action for libel are:
1. a false and defamatory statement of fact 
2. regarding the plaintiff,
3. which is published to a third party and 
4. results in injury to the plaintiff.11

If a party is a public official, constitutional principles 
first articulated in New York Times v. Sullivan12 must be 
considered.13 In such situations, malice must be proven, 
to wit, it must be established that the statement was 
made with knowledge that it was false or with reckless 
disregard of whether or not it was false.14 A plaintiff 
must prove malice by “clear and convincing evidence.”15 
This heightened standard for public officials is necessary 
because of the importance of uninhibited and robust 
debate with respect to public issues.16

Role of Courts
It is the role of courts to determine whether the commu-
nication at issue is reasonably susceptible to a defamatory 
connection.17 Stated differently, whether a communica-
tion constitutes defamation involves a question of law 
to be determined by a court.18 A court will examine the 
particular words as well as the entire communication. 
The alleged circumstances and the context of the alleged 
defamation are critical.19 The communication is judged 
based upon its effect on the average reader.20 
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This standard is considered to be an objective one.34 
It is applicable only to private figures and differs from 
the subjective actual malice standard applicable to pub-
lic figures.35 The gross irresponsibility standard focuses 
on the journalist’s satisfaction of objective professional 
standards. By contrast, the malice test focuses on a defen-
dant’s subjective state of mind.36

The gross irresponsibility standard does not require a 
media defendant to be “fair” or “balanced” and multiple-
source checking is not required.37 As long as the pub-
lisher relied on at least one authoritative source, which it 
had no reason to doubt, the publisher would not be found 
to have acted in a grossly irresponsible manner, even if its 
ultimate reporting turned out to be incorrect.38 A typo-
graphical error would certainly not meet the standard of 
gross irresponsibility.39 

With respect to media defendants, the threshold issue 
of public concern appears to be fairly low. The New York 
Court of Appeals has held that an article that reported, 
albeit incorrectly, that a certain public school teacher was 
arrested fell within the scope of public concern because 
its content was related to “matters warranting public 
exposition.”40 Additionally, in another case, a county trial 
court held that a newspaper article about a public school 
teacher’s discharge, due to an incident with a student, 
was a matter of public concern.41

Reports about mere gossip are not matters of public 
concern and in making this determination the entire 
context must be examined.42 Publications directed only 
towards a limited private audience are matters of private 
concern.43 The mere publication of a matter in a newspa-
per does not make an issue one of public concern.44 

Litigation Issues
Like in most civil litigation, in defamation actions juris-
dictional issues can arise45 and it is the plaintiff who bears 
the burden of proof.46 The alleged defamatory statement, 
of course, must involve the plaintiff.47 If a public official 
is involved, the plaintiff also has the burden of establish-
ing malice.48

Under New York law, a heightened pleading stan-
dard must be satisfied for a cause of action to be stated. 
Specifically, the CPLR provides: 

In an action for libel or slander, the particular words 
complained of shall be set forth in the complaint, but their 
application to the plaintiff may be stated generally.49

In one recent decision, a puerile attempt by adoles-
cents to outdo each other by making outrageous state-
ments on Facebook, which included allegations that the 
plaintiff contracted AIDS by having sex with a horse or a 
baboon, was held to be non-actionable because a reason-
able reader would not conclude that the allegations in 
question were intended to be statements of fact.21

As noted, damages are also an element of a cause of 
action for defamation. Significantly, however, if the state-
ments at issue are considered to be defamatory per se, 
there is no need for a plaintiff to allege damages, which 
are often referred to as special damages.22 Special damag-
es involve the loss of something having economic or pecu-
niary value.23 Special damages must be accurately and 
clearly identified and be causally related to the tortious 
act.24 Round dollar figures or generalized allegations of a 
dollar amount of damages do not meet this standard.25

In the case of defamation per se, damages need not be 
alleged or proven because the law presumes damages.26 
Under New York law, a statement is defamatory per se in 
four categories of cases:
1. Charging a plaintiff with a serious crime;
2. Stating false facts that tend to injure a plaintiff in his 

or her business trade or profession;
3. Charging that a plaintiff has a loathsome disease; or
4. Imputing a plaintiff is unchaste.27 

With respect to the serious crime element, not every 
type of unlawful behavior is defamatory per se. Only 
“serious crimes” meet this standard.28 A specific crime 
does not have to be alleged. Thus, a statement that a cop 
was on the take has met this standard.29 Similarly, a state-
ment in a book that indicated that a judge was corrupt 
and incompetent, with strong undertones of illegality, 
was found to cause the plaintiff to be a victim of disgrace 
and contempt.30 Therefore, the standard was met.

The business trade or profession exception is limited 
to defamation that is of a kind incompatible with the 
proper conduct of business, trade or profession. It must 
be made concerning a matter of significance for that 
purpose, as opposed to a more general reflection upon 
the plaintiff’s character.31 Thus, a charge of drunkenness 
or other moral misconduct may affect a clergyman in the 
performance of his duties; however, that same charge 
against a businessman may not affect his trade, business 
or profession.32

Significantly, due to First Amendment concerns, when 
a defendant is a media publisher or broadcaster, the anal-
ysis is a bit different. The analysis with respect to defama-
tion per se is not applicable and the alleged defamation 
must involve a matter of public concern. Specifically, a 
private plaintiff must establish that the media defendant 
“acted in a grossly irresponsible manner without due 
consideration for the standards of information gathering 
and dissemination ordinarily followed by responsible 
parties” with respect to a matter of public concern.33

With respect to the serious
crime element, not every type

of unlawful behavior is
defamatory per se.



60  |  November/December 2010  |  NYSBA Journal

our society, another staple of our society is the right of 
individuals to speak and write freely. That is why state-
ments that merely express an opinion – no matter how 
offensive, vituperative, or unreasonable – are not action-
able.65

It is, again, a question of law whether a statement is a 
fact or an expression of opinion.66 The issue of fact versus 
opinion has been, and continues to be, the generator of 
significant litigation.67 In deciding whether a disputed 
statement is fact or opinion, the court examines whether 

the reasonable reader would have believed that facts 
are being conveyed about the plaintiff.68 The New York 
Court of Appeals has held that the following factors must 
be considered:
1. Whether the language has a precise meaning or 

whether it is indefinite or ambiguous;
2. Whether the statement is capable of objectively 

being true or false; and
3. The full context of the entire communication or the 

broader social context surrounding the communica-
tion.69 

Subjective expressions about personal dealings or con-
sumer dissatisfaction are, therefore, considered non-
actionable opinion.70 

It is often difficult to parse fact from opinion. An opin-
ion that implies undisclosed facts is actionable because a 
reasonable listener would infer that the speaker knows 
certain facts which support the opinion.71

Privileges
Privileges are an important part of the law of defa-
mation and are frequently litigated.72 Quite simply, 
the law recognizes that certain conversations, though 
possibly defamatory, should be shielded from litiga-
tion to prevent a chilling effect on the issuance of such 
statements.73 An absolute privilege occurs when public 
policy requires that a speaker be immune from suit; 
statements fostering a lesser public interest are condi-
tionally privileged.74

The Qualified Privilege
The recognition of a qualified privilege grew out of the 
public interest in encouraging full and fair statements by 
individuals who have a legal or moral duty to communi-
cate about persons in whom both the sender and receiver 
have an interest.75 The privilege does not extend beyond 
the statements the writer makes in the performance of his 

A complaint that merely paraphrases the defamatory 
words does not comply with the statute.50 Therefore, the 
failure to plead the specific defamatory words is fatal to 
a plaintiff’s claim.51 

The statute of limitations for a defamation action is 
one year.52 The one-year time period begins to accrue 
from the date of first publication.53 

A less well-known, but critically important, litigation 
tool in defamation, as well as in other actions, is the abil-
ity to seek pre-action disclosure. This may be necessary to 

obtain the identities of the defendants or to find out the 
exact defamatory words as required.54 Specifically, the 
CPLR provides:

Before an action is commenced, disclosure to aid in 
bringing an action, to preserve information or to aid in 
arbitration, may be obtained, but only by court order.55

Pre-complaint disclosure is “not a popular application 
with judges.” It can only rarely be justified56 and is avail-
able only in extraordinary circumstances.57 A petitioner’s 
conjecture and suspicion are insufficient “to allow a judi-
cial franchise to penetrate into another party’s affairs.”58

Disclosure is also available only if the plaintiff has a 
meritorious cause of action and the information is mate-
rial and necessary.59 For instance, in a recent case against 
Google, pre-action disclosure was denied – the plaintiff 
could not establish a meritorious cause of action for defa-
mation because the alleged defamatory statement was 
protected as an opinion.60

Defenses
Truth
Only facts can be proven false.61 Falsity is a necessary 
part of any defamation cause of action. Accordingly, 
truth is an absolute defense to defamation regardless of 
the harm inflicted.62 The defense of truth can be success-
fully asserted even if the publication is not literally or 
technically true in all respects. Thus, a publication that is 
“substantially true” is not defamatory. 

The law recognizes that a statement may be substan-
tially truthful if it contains minor inaccuracies.63 The test 
of substantial truth is “whether the libel as published 
would have a different effect on the mind of the reader 
from which the pleaded truth would have produced.”64

Opinion
While defamation law recognizes that an individual’s 
right to protect his or her reputation is a basic part of 

While defamation law recognizes that an individual’s right to
protect his or her reputation is a basic part of our society, another

staple of our society is the right of individuals to speak and write freely.
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A statute may provide immunity from a defamation 
action, as well as other causes of action, and, thus, it is 
identical to an absolute privilege.95 

Mistakes
Interestingly in New York, there is not much authority 
discussing whether a publication made by mistake can 
be considered defamatory. The authority in existence, 
however, suggests that a mistake is not a defense to defa-
mation. The standard is not what the defendant intended, 
but what the readers may have understood.96 

It appears that a mistake may be relevant to the 
amount of damages that might be awarded by a jury. 
Additionally, if a defendant makes a mistake in good 
faith, it might be relevant to determining whether or not 
malice has been established.97 

Conclusion
This relatively short primer could not possibly cover all 
of the nuances of the law of defamation in New York. 
Hopefully, this article will provide practitioners and 
scholars with enough background information to start 
their research.98

With the surge of Internet use and increased reliance 
on email, the number of defamation cases can be expected 
to continue to rise. With the Internet, a person’s reputa-
tion can be damaged in a matter of hours.99 The Internet 
has become the dominant form of media today, and the 
same time-tested standards should apply.100

Lawyers should always advise their clients to check 
the facts before they publish them. With that precaution, 
a client may avoid being involved in what can become 
protracted and complicated litigation. ■
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or her duty and which statements he or she believes in 
good faith to be true.76

A qualified privilege extends to a statement made by 
one person to another upon a subject in which they both 
have an interest.77 It has been applied, for example, to 
members of a faculty tenure committee, physicians of a 
health insurance plan, and members of the governing 
body of a tenants association.78 It has also been applied 
to statements by employers to employees relative to 
performance.79 Employees who have made statements 
to their employers critical of other employees have also 
been found to be protected by a qualified privilege.80 
Similarly, statements by union officials to management 
are protected by a qualified privilege.81 

A qualified privilege, though not absolute, has been 
recognized by the New York Court of Appeals to be “con-
siderable.”82 To illustrate, a statement by an employer to 
other employees that a former employee was fired for 
stealing may constitute slander per se because it impli-
cates a crime,83 while a qualified privilege exists for state-
ments that may be made by that same employer in the 
context of an employment reference.84

Unlike absolute privileges, a qualified privilege can 
be dissolved if the plaintiff can demonstrate malice. Both 
common law malice, which involves spite or ill will, 
and actual malice, which is governed by the New York 
Times standard referenced above, will defeat a qualified 
privilege.85 Where the plaintiff is a private individual, 
however, as opposed to a public figure, the clear and 
convincing standard of proof will not be applied. Rather, 
the preponderance of the evidence standard, which is 
applied in most civil litigation, is applicable.86 Thus, mere 
falsity will not establish malice.87

The Absolute Privilege 
The concept of an absolute privilege is an ancient doc-
trine. Under English common law, it was recognized 
as a means to protect speech and debate in Parliament. 
The notion of an absolute privilege was later embodied 
in state constitutions, including the New York State 
Constitution, to protect legislators.88 

The right of non-judicial and non-legislative officials 
to assert an absolute privilege was first recognized in 
England in 1895 and is well recognized in New York 
today.89 Nevertheless, New York state courts have been 
reluctant to extend the privilege because it essentially 
provides immunity.90

A statement submitted in the form of an affidavit to a 
court is protected by an absolute privilege.91 Additionally, 
a statement made to a bar association is protected by an 
absolute privilege.92 Statements made in disciplinary 
charges brought against an employee are absolutely 
privileged.93 Similarly, a statement made to the New York 
State Division of Human Rights in connection with an 
investigation is protected.94
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No one likes paying legal fees, 
but tax deductions make them 
less painful. For example, if 

your combined state and federal tax 
rate is 40%, $10,000 in legal fees cost 
you only $6,000. Here are 10 rules you 
need to know about taxes and legal 
fees. 

1.  Contingent Lawyer’s Fees 
Are Income 

Before addressing tax deductions, 
there’s one big income worry: You may 
only consider deducting legal fees you 
pay yourself, as by writing a check. 
However you should also consider 
legal fees someone else pays your law-
yer. Since a payment to your lawyer 
discharges your obligation, you must 
consider the income side of the equa-
tion.

Suppose you are a plaintiff in a law-
suit and recover $1 million, and your 
contingent fee lawyer keeps 40%. You 
might assume your largest tax problem 
will be $600,000 of income. How could 
you possibly have to pay tax on the full 
$1 million? 

Answer: The Internal Revenue Code 
is not always logical. The U.S. Supreme 
Court ruled in 20051 that “as a gen-
eral rule” you’ve got income when 

your lawyer is paid, even if you never 
touched the money and it was paid by 
a third party (like the defendant). That 
means you need to worry about how to 
deduct the fees.

2.  You Can’t Deduct Personal
Legal Fees

The least desirable legal expenses are 
those of a purely personal nature. The 
best legal fees are business expenses. 
As you review the other categories 
of legal fees listed below, you may 
start to think that nothing is purely 
personal – but you’d be wrong. If you 
incur legal expenses to get divorced or 
because you insult a family member 
who sues you for slander, the legal fees 
you pay would generally be regarded 
as purely personal and therefore non-
deductible. 

But distinguish between purely 
personal expenses and investment 
expenses. For example, suppose you 
are a local businessman and you coach 
a little league team. You defame one 
of the parents at the game. You pay 
$25,000 in legal fees to resolve the case. 
Can you deduct it? 

Even though the expense arose out 
of a personal activity, you’ll argue that 
you had to incur the expense because 
of your business and reputation. That 
could make it a business expense, or 
at least an investment expense (for the 
difference, see below). You may suc-
ceed, but the Internal Revenue Service 
wins many such cases.

3.  Legal Fees in Personal Physical 
Injury Cases Are Tax-Free

If a client hires a contingent fee lawyer 
in a pure personal physical injury case 
(say an auto accident or a slip-and-

fall), both the legal fees and the net 
recovery are tax-free to the plaintiff. 
Put another way, if the recovery is 
tax-free, it doesn’t matter whether you 
consider the gross recovery including 
legal fees or the net after legal fees. 

Unfortunately, there is often confu-
sion about what is and is not tax-free. 
The basic rule is that recoveries for 
personal physical injuries and physical 
sickness are tax-free, but punitive dam-
ages are taxable, as is interest (even in 
a physical injury case). So a settlement 
or judgment may be part tax-free and 
part taxable. 

4.  Legal Fees in Employment 
Cases Are Fully Deductible

Most employment lawsuit recover-
ies are taxable income. They may be 
wages (subject to withholding and 
employment taxes), or they may sim-
ply represent non-wage income (typi-
cally reported on an IRS Form 1099). 
Even in an employment case, payment 
for physical injuries or sickness is tax-
free, but in most employment cases the 
monies are simply split between wages 
and other income. In an employment 
case, if the client receives 60% and the 
lawyer receives 40%, the client is still 
treated as receiving 100%.

But fortunately, due to a 2004 change 
to the Internal Revenue Code, the cli-
ent can deduct the legal fees “above-
the-line.” The client includes the 40% 
legal fee in gross income, but then sub-
tracts it before reaching adjusted gross 
income. That means the client isn’t 
paying any tax – no regular tax and no 
alternative minimum tax – on the legal 
fees. (See item 7 below for more about 
the AMT.) Still, people often foul this 
up on their tax returns, so be careful.

TAX ALERT
BY ROBERT W. WOOD

ROBERT W. WOOD is a tax lawyer with a nationwide practice (www.woodporter.com). The author of more 
than 30 books including Taxation of Damage Awards & Settlement Payments (4th ed. 2009 www.
taxinstitute.com), he can be reached at wood@woodporter.com. This discussion is not intended as legal 
advice, and cannot be relied upon for any purpose without the services of a qualified professional.

Can Tax Rules Cut Legal Bills?
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all taxes – income, estate, gift, property 
– even excise tax or sales and use tax. 
The taxes may be either personal or 
business. The advice may involve tax 
planning or tax controversies. 

But there’s a downside. Fees for tax 
advice deducted by individuals are 
only miscellaneous itemized expenses. 
That means you incur the same limita-
tions and the same AMT trap discussed 
above. If the tax advice relates to your 
business, you are better off treating 
the legal fees as business expenses 
(fully deductible) rather than as tax 
fees (miscellaneous itemized).

On the other hand, sometimes you 
can deduct purely personal legal fees 
as tax advice. Divorce is personal, but 
the portion of your divorce legal fees 
related to tax advice is still deductible. 
A miscellaneous itemized deduction is 
better than nothing.

10.  Allocate Fees in Combined 
Cases

If you receive tax-free and taxable dam-
ages, you’ll generally need to bifurcate 
your attorney fees too. Some of the 
legal fees in a contingent fee case will 
be income, so you want to find a way 
to deduct them. Punitive damages and 
interest often raise this problem.

Employment cases also often involve 
multiple types of recoveries and mul-
tiple types of attorney fees. A case may 
involve some deductible legal fees and 
some that must be capitalized. Even 
divorce cases can involve hybrids.

Conclusion
Clients can be forgiven for not wanting 
to pay legal fees without deducting 
them, because tax deductions alleviate 
some of the pain. The tax analysis can 
be sophisticated, and you’ll often find 
that the facts are ambiguous and that 
you may incur legal fees that fall into 
more than one category. Fortunately, 
there are often several ways of allocat-
ing fees, so planning can pay off. ■

1.  Commissioner v. Banks, 543 U.S. 426 (2005).

2.  T.C. Summary Op. 2010-26 (Mar. 8, 2010), avail-
able at http://www.ustaxcourt.gov/InOpHistoric/
purdy.sum.WPD.pdf. 

Notably, this occurred in 2003, prior 
to the enactment of the above-the-
line deduction for employment claims. 
Because of that, Purdy put the lawyer’s 
expense on his Schedule C, claiming he 
could report income and expense as a 
proprietor. The Tax Court easily con-
cluded that Purdy was an employee 
so he could not deduct legal fees on 
Schedule C. He could deduct them only 
as a miscellaneous itemized deduction, 
so he paid AMT.

8.  You Must Capitalize Some
Legal Fees

Another big category of legal expenses 
are those that must be capitalized. If 
a legal expense relates to your invest-
ments or to your business, watch out for 
capitalization. In either case, to deduct 
those legal fees you need to be able to 
show that the fees relate to your current 
business operations or to the ongoing 
maintenance of your investment prop-
erty – not to something fundamental.

For example, if you are trying to 
sell your business and spend $50,000 
in legal fees, can you deduct it against 
other income, or must you add it to 
your basis in your company? Usually, 
the latter. Similarly, suppose you incur 
legal expenses to resolve a lot line 
dispute between your house and your 
neighbor’s. Is that purely personal or is 
it investment-related, since your house 
is arguably an investment? Probably 
the latter. 

Yet, even though these legal expens-
es should qualify as investment-related 
rather than purely personal, you can’t 
deduct them. Instead, you must capi-
talize them, by adding them to your 
cost, just as you would handle the costs 
of a kitchen remodel. You only get a tax 
benefit later if you sell the house, when 
the legal expense can shield additional 
sales proceeds from tax. 

9.  Legal Fees for Tax Advice
Are Deductible

Legal fees for tax advice are in a sepa-
rate category and are always deduct-
ible (that means paying your tax law-
yer is never as painful as paying other 
lawyers!). The rule covers legal fees for 

5.  Business Legal Fees Are Fully 
Deductible

Legal fees incurred in running a trade 
or business are fully deductible by 
corporations, LLCs, partnerships and 
proprietorships. Proprietorships report 
federal income tax on Schedule C to 
their IRS Form 1040. Schedule C tallies 
up income and expenses and arrives 
at net profit or loss from the business. 
That net profit or loss then goes on the 
face of the Form 1040. The legal fees 
on Schedule C operate like an above-
the-line deduction, so the client pays 
no tax (no regular tax and no AMT) on 
the lawyer fees.

6.  Investment Legal Fees Are 
Miscellaneous Itemized 
Deductions

If the lawsuit does not involve per-
sonal physical injury or employment, 
and does not arise in a trade or busi-
ness, the client has a tax problem. The 
client can deduct the legal fees only as 
a miscellaneous itemized deduction 
on Schedule A of the client’s Form 
1040. That triggers numerous limita-
tions. 

First, the legal expenses are deduct-
ible only in excess of 2% of the client’s 
adjusted gross income. Second, clients 
with higher incomes have their mis-
cellaneous itemized deductions and 
personal exemptions phased out. Then 
there’s the dreaded AMT!

7.  AMT Liabilities Can Be Big
If you claim legal fees as miscellaneous 
itemized deductions, they are non-
deductible for purposes of the AMT. 
The tax applies at a 28% rate and can 
effectively tax most or all your legal 
fees. When people talk about “paying 
tax on the lawyer fees,” this is invari-
ably what they mean. 

Clearly, taxpayers have an incen-
tive to try to net their legal fees. Some 
people file a Schedule C, claiming to 
be a proprietor. A recent example is the 
case Purdy v. Commissioner.2 Purdy was 
an employee and received a Form W-2. 
After an employment dispute, Purdy 
received an award of wages, and paid 
his lawyer a $120,000 fee. 
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LANGUAGE TIPS
BY GERTRUDE BLOCK

Question: This sentence appeared 
in an ABA Journal newsletter. It 
seems to me that the meaning 

of the sentence, and the number of attor-
neys at risk of being held in contempt, 
would be quite different if a comma had 
been inserted before the “and” in that 
sentence. Please comment.

Judge Herbert Stettin has ordered 
Wingate, an attorney who formerly 
worked him and a lawyer who 
is now handling the cases for the 
plaintiffs to show cause why they 
shouldn’t be held in contempt.
Answer: I agree that readers could 

easily misunderstand the sentence 
because they might overlook the impor-
tant personal pronoun: they. If Wingate 
had been described as being the attor-
ney who had formerly worked for 
Judge Stettin, as well as the lawyer who 
is handling the cases for the plaintiff, 
the pronoun they would have been he, 
a singular personal pronoun referring 
to Wingate alone. Had Wingate been 
alone, the sentence should have read:

Judge Herbert Stettin has ordered 
Wingate, an attorney who formerly 
worked with him and who is now 
handling the cases for the plaintiffs, 
to show cause why he shouldn’t be 
held in contempt. (Emphasis added.)

But the plural pronoun they indicates 
that Attorney Wingate and a second 
attorney are representing the plaintiffs. 
However, I believe the sentence should 
be re-drafted for clarity.

Some readers have argued that the 
word and always indicates plurality. It 
usually does: “John Doe and a friend 
came into the courtroom” obviously 
refers to two persons. But the statement, 
“I met John Doe, a fellow lawyer and 
an old friend” may mean that you have 
met two persons – or only one person 
who is also your old friend.” (And could 
be shorthand for the pair both . . . and, 
with the first half of the pair omitted.)

Long-established idiomatic pairs 
like “both . . . and” are now being 
replaced in modern speech and even in 
print by writers who should know bet-
ter. Some of the other idiomatic pairs 
being disjoined are “between . . . and,” 

“as . . . as,” and “as much . . . as.” In 
a Time magazine report on a study of 
blood pressure, the journalist seemed 
unsure about whether to use as or than 
as the second half of the pair below:

The men whose blood work showed 
D levels below 30 nanograms per mil-
liliter . . . were twice as likely to have 
a heart attack than those with higher 
levels. . . . The same was true for 
blood pressure; men and women with 
less circulating D were three times 
as likely to develop hypertension as 
those with more D. (My emphasis.)
The journalist was wrong at first, 

but he got it right the second time. The 
time-honored pair between . . . and is 
often violated by journalists who sub-
stitute or for and:

Here’s one example from the local 
newspaper:

The Florida Supreme Court [should 
have compelled] the accused to choose 
between perjured self-representation 
or ethical assistance of counsel.
In the following clipping, the writer 

replaced the second half of the pair of more 
. . . than with the wordier compared to:

The court may have felt more sym-
pathy for the plaintiff compared to 
the defendant.
Perhaps accounting for the loss of 

the traditional pairs is the current sub-
stitution of television for print media 
as a model for writing.

Question: Please explain the use of 
the possessive apostrophe, when two 
or more persons own the items. 

Answer: The answer to this ques-
tion depends on whether the persons 
own the items jointly or individually. 
The following illustrations are correct:

Bob and Mary’s properties. (They 
own the properties jointly.)
Bob’s and Mary’s properties. (They 
own the properties individually.)
Ted and Sue’s children. (The chil-
dren belong to both Ted and Sue.)
Ted’s and Sue’s children. (Some of 
the children are Ted’s; the others 
are Sue’s.)
However (to answer a question the 

correspondent didn’t ask), there was once 
a grammatical rule saying that to indicate 

possession by an inanimate being you 
must use the longer possessive, the of 
form. The apostrophe form of the pos-
sessive case traditionally was reserved 
for animate beings. Thus, you should say 
“the leg of the table,” not “the table’s leg”; 
and “the photograph of my mother,” not 
“my mother’s photograph.”

That rule is no longer in effect, hav-
ing been breached so often (probably 
because of the awkward construction) 
that it was finally discarded. However, 
the of form is still acceptable and should 
be used in any constructions where the 
shorter form would be ambiguous. All 
of the following illustrations are correct:

The book’s cover The cover of the book
The article’s title  The title of the article
The box’s contents The contents of the box

But avoid ambiguous structures like, 
“My mother’s book.” Instead, write either: 
“The book my mother wrote,” or “The 
book my mother bought.” When a choice 
is necessary, prefer clarity to brevity.

From the Mailbag
In the June “Language Tips,” a reader 
asked whether “splitting infinitives” was 
now grammatically correct. I answered 
that the “rule” was arbitrarily created by 
a small group of influential 18th century 
writers who believed that the English 
language had recently undergone “cor-
ruption” and it was their obligation to 
cleanse it by fiat. Their rule was never 
followed by most English users. 

But one faithful correspondent wrote 
that the issue was not one about gram-
mar, but about good writing. He said that 
split infinitives cause a “grating distrac-
tion” to some people and urged that care 
should be made to avoid their “casual 
use.” If there are other readers who have 
strong feelings about split infinitives, I’d 
like to hear from them. ■
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University of Florida College of Law. She is the 
author of Effective Legal Writing (Foundation 
Press) and co-author of Judicial Opinion Writing 
(American Bar Association). Her most recent 
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Answers (W. S. Hein & Co., 2004).
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not want to reveal everything to your 
adversary. You might, instead, want to 
reserve information for a more advan-
tageous time. On the other hand, you 
might include in the complaint lots of 
information to induce your adversary 
to settle.15 The advantage of a detailed 
complaint is its power to persuade. 
The disadvantage is that it might give 
an opponent the facts that could form 
the basis of an affirmative defense or a 
counterclaim.

If your allegations are precise and 
brief, the defendant might be forced 
to admit them.16 Admitting allega-
tions saves time and money; anything 
admitted needn’t be proven at trial.17 
If possible, use objective words and 
undeniable facts rather than subjective 
opinions and loaded conclusions.18 
Similarly, if possible, prefer verbs 
to nouns and delete adjectives and 
adverbs. Frame the allegations in a way 
that prevents an evasive reply from 
your adversary.19 It’s better to allege 
that “Fred drove faster than the speed 
limit” than “Fred drove recklessly or 
carelessly.”20 It’s easier for your adver-
sary to deny the latter because of the 
legal conclusions asserted.21 By being 
precise, you might gain an advantage 
over your adversary: Your adversary’s 
response will reveal your adversary’s 
strategy.22 It’s far better to write that 
the defendant physician “left a surgi-
cal clamp in the plaintiff’s stomach”23 
than to write that defendant acted very 
negligently.24 

It’s risky to be overly specific before 
you know your case fully. Just because 
your client tells you that the defen-
dant ran a red light while driving 85 
miles an hour down Broadway doesn’t 
mean you should include these details 
in your initial pleading. What if your 
client is wrong about one aspect of 
the facts? Think of the impact on your 
adversary and the judge if you must 
amend your pleading to eliminate any 
reference to speeding. If you state in 
the pleadings that the defendant ran a 
red light, the defendant might be skep-
tical that you can prove it and might 
force you to trial rather than agree to 
settle. 

operated, managed, and controlled” 
a business raises four separate allega-
tions.11 This makes it tempting for the 
defendant to deny the allegations if 
one of them isn’t true. Avoid multiple 
allegations to prevent an evasive reply. 
Stating each fact separately forces 
defendants either to admit or deny an 
allegation in specific terms that reveal 
the theory of their case. Ideally, each 
numbered paragraph should be no 
more than one sentence.  

Include necessary facts, but don’t 
repeat facts. Adopt the prior facts in 
the places where they’re needed for 
a clear presentation of a later claim. 

Doing so is called “incorporation by 
reference.”12 Repeating facts in full 
will annoy your reader and make 
you look unprofessional and sloppy. 
Regurgitating facts is a waste of every-
one’s time. Incorporate the facts you 
want to repeat by referring to earlier 
paragraphs, either from your facts sec-
tion or from an earlier count.13 Usually, 
a court will deem prior facts repeated 
every place in the complaint where the 
facts are needed.14 Example: “SIXTH 
CAUSE OF ACTION 15. Plaintiff 
repeats and re-alleges the allegations 
contained in paragraphs 1 though 6 of 
this complaint.” Once you’ve edited 
the complaint, make sure that the num-
bers to the corresponding paragraphs 
match what you’re incorporating by 
reference.

Given the flexible pleading require-
ments under CPLR 3013, attorneys 
have leeway in drafting. Whether to 
plead in brief, general terms or in spe-
cific terms will depend on the tactics 
you’ll want to use, although some 
causes of action require specificity, as 
discussed in Part II of this series.

How much detail to include in your 
factual allegations is a matter of strat-
egy. If a trial is inevitable, you might 

THE LEGAL WRITER
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Example: “On information and belief, 
Defendant knew or reasonably should 
have known that the computer could 
not perform as Defendant warranted 
to Plaintiff.”

Causes of Action
This part of the complaint is where 
you set out each legal theory on which 
you’re seeking relief. Under CPLR 
3014, state and number each cause of 
action separately. To make it easier for 
your reader to understand, use head-

ings to separate each cause of action. 
In each heading, sequentially number 
the cause of action, state the name 
of the cause of action, and identify 
the defendant you’re suing. Example: 
“SECOND CAUSE OF ACTION 
Against Defendants XYZ Corp. 
(Intentional Infliction of Emotional 
Distress).” Example: “THIRD CAUSE 
OF ACTION Against Defendants Law 
Corp. (Libel).” Headings are helpful. 
They separate the theories of recovery. 
Instead of using “cause of action,” 
you may use “Count 1 (Intentional 
Infliction of Emotional Distress),” 
“COUNT 2 (Libel),” and so forth. Or: 
FIRST COUNT (Intentional Infliction 
of Emotional Distress),” “SECOND 
COUNT (Libel),” and so forth.   

For each claim, identify the cause 
of action by name (example: “Breach 
of Contract”); specify the defendant(s) 
you’re suing on this cause of action; 
state the cause of action’s material ele-
ments; state, or incorporate by refer-
ence, the facts supporting each element; 
and specify the relief you demand.10 If 
you represent the plaintiff, your goal is 
to make it difficult for the defendant to 
deny undisputed facts. For example, 
claiming that the defendant “owned, 

Use objective words and undeniable
facts rather than subjective opinions and

loaded conclusions.
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In the next column, the Legal Writer 
will discuss the final aspects of writing 
a complaint. ■
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of evidentiary facts include contracts, 
emails, letters, photographs that fairly 
represent conditions, and statements. 
Example: “Defendant delivered the let-
ter, annexed as Exhibit 1.” Pleading 
evidentiary facts might limit issues 
in the case or cause your adversary 
to admit those facts. You might want 
to include evidentiary facts to make 
your client’s story believable. Pleading 
evidentiary facts can function as a dis-
closure device: Some attorneys include 
evidentiary facts to secure admissions 
from their adversary in cases in which, 
for example, receipt of notice or cor-
respondence or acceptance of goods 
might be important. If your adversary 
moves to strike part of your pleading, 
the court might strike the excessive 
evidence as improper and prejudicial. 

Conclusions of law are unnecessary 
in a complaint, but they’re not prohib-
ited. You might want to include them 
if they’ll help the reader understand 
the issues.

Here’s an example of the body of a 
pleading in a negligence action:

FIRST CAUSE OF ACTION Against 
Defendant John Doe (Negligence).
1. On June 1, 1999, in a public 
street called Comstock Avenue in 
Syracuse, Defendant drove a motor 
vehicle into Plaintiff.
2. Plaintiff was crossing Comstock 
Avenue when defendant drove 
into him.
3. Plaintiff was thrown down, had 
his leg broken, and was otherwise 
injured.
4. Plaintiff has suffered pain of 
body and mind, loss of earnings 
and incurred expenses for care and 
treatment.29

This pleading contains all the essen-
tial elements needed in the body and 
explains both what happened and the 
basis for money damages. It also gives 
the reader an unmistakable picture 
about the case — all in a few sen-
tences.

Know the rules for joining claims 
under CPLR 601. Also, be familiar with 
the rules for consolidating separate 
actions and conducting a joint trial 
under CPLR 602.

Fortunately, modern pleadings are 
liberally construed. You’re not required 
to be overly specific. Draft your com-
plaint to survive a motion to dismiss.25 
Your allegations don’t have to be long 
and verbose to survive a motion to 
dismiss. As long as a cause of action is 
presented on the face of the pleading, 
it’ll survive a motion to dismiss under 
CPLR 3211(a)(7).26

To draft good documents, devote 
the time and effort to ensure that each 
part of the pleading is succinct and 
concise.

Choose your words carefully, pay-
ing special attention to their positive 
or negative connotations. Whether 
you use language that has memorable 
imagery or abstract language that can 
easily be glossed over without thought 
greatly affects the reader’s impression. 
Compare these two examples: “Plaintiff 
was made a senior salesman by the 
Widget Company in 2008.” vs. “The 
Widget Company selected the Plaintiff 
2008 Salesman of the Year.” Look at the 
passive voice using the non-descript 
language “was made” and compare it 
to the active voice “selected.” Compare 
these two examples: “Plaintiff was 
Miss Ajax Company and attended a 
number of functions in that capacity.” 
vs. “Plaintiff was chosen to represent 
Ajax Company as Miss Ajax Company 
in numerous official relations with the 
press and public.” Compare “func-
tions” to the words “chosen to repre-
sent” and “official relations.” Anyone 
can “attend” a “function”; using 
abstract words creates little impression 
on the reader. The second sentence 
implies a more favorable impression. 
That the plaintiff was “chosen to repre-
sent” implies that she had some merit 
worthy of review and that the person 
choosing her had some confidence in 
her ability to “represent” the company. 
“Official relations,” moreover, suggests 
that she played a major role; it’s more 
impressive than simple “functions.”27 
Also, “press and public” suggests she 
dealt with the public and was under 
close scrutiny.

Pleading evidentiary facts is neither 
prohibited nor required.28 Examples 
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Jennifer Lyn Cogburn
Jeffrey Reed Coleman
Lauren Connolly
Michael Brian Cronk
David Palmer Dalesandro
Marcin Jaroslaw Daniluk
Robert Philip Depalo
Shauneida Cherisse Depeiza 

Saldenha
Josianne Deratus
Allan Brent Diamond
Andrew Flagg Brin Diamond
Farah Christina Diaz-tello
George Espy Doty
Joshua Gregory Duclos
Karen Duong
Katherine Dziedzic
Sophia Efrem
Mahynoor Sherif El Tahry
Joshua Brandon Elmore
John Thomas English
Adam Ross Feeney
Leslie Veronica Fischer
Julia Emily Fish
Kate Elizabeth Fitzgerald
Kerry Ann Fitzgerald
Caleb Jean Fleurant
Allyson Cary Ford
Matthew Ethan Funk
Takuyo Furukawa
Dev J. Gandhi
Jing Gao
Antranig Garibian
Gligoric Castor Garupa
Lindsey Loch Gauzza
Celinda Joan Gebhardt
Brett Michael Gelbord
Kathleen Erin Gerber

Adam Scott Gershenson
Brett Philip Gewirtzman
Judy Peacock Goodwin
Meri Barr Gordon
Kieran Gavin Gostin
David Matthew Gottlieb
Jennifer Anne Green
Andrea Greenblatt-Harrison
Lora Greene
Eleonora Grinshteyn
Christopher John Whitfield 

Guinness
Joel Andrew Hagood
Andrew T. Hambelton
Derron Miguel Harris
Katherine Lynn Harris
David Mark Hensel
Stephanie Eloise Herbert
Jacqueline C. Herrit
Mikhail Hitune
Brendan Matthew Holzhauer
Michael Seth Horowitz
Rashida Kamilah Jackson
Justin Aaron Jacobs
Sabrina B. Jaffe
Gina Janash
Johnathan Adam Jenkins
Crystal Michelle Johnson
Elizabeth Francoise Johnson
Michael Jonathan Kapin
Andrew Scott Katzenberg
Lisa Ann Kechijian
Pamela Claire Kellet
Hadi Khatib
Hane Lee Kim
Alison Keith Klein
Jessica Sara Klein
Bianca Luca Kodzoman
Michael Koffler
Anthony Louis Kohtio
Alexandra P. Kolod
Andrea Beth Kornbluth
Alexander Labowitz
Justin Brandon Lacour
Meredith Cromwell Laitner
Eric S. Lamm
Aaron Michael Lang
Joey Han-yu Lee
Young Lee
Steven Adam Leshnower
Patrice E. Letourneau
Jia Liang
Joshua A. Lichtenstein
Elisabeth Liljenquist
Raxak Mahat
Frank Robert Malpigli
Yevgeniy Markov
Erica Lynn Markowitz
Louis R. Martinez
Janos Dev Marton
Adam Lewis Masser
Odessa Lynn Roberts 

Matsubara
Kerry Potter McCormick
Todd Denman McCormick
Geneva Barbara McDaniel
Conor Brew McDonough
Brian Francis McGaughan
Cara McGourty
Barrett Reyhan McVary
Matthew Alexander Melville
Saverino Mercadante
Chris Qing Miao
David R. Michaeli
Frank Theodore Morgan
Jenya Moshkovich
Brian Michael Moss

Julia Griffin Murphy
Mark Christopher Nadeau
Eric Adam Naftel
Thomas Martin Nelson
Daniel J. Neppl
Rebekka C. Noll
Melissa Delea Nowak
Trevor Richman Owens
Joseph Palmerson
Gisela Paris
Matthew Park
Mitchell Parks
Portia Dolores Pedro
Natalie Nola Peled
Taylor Scott Pendergrass
Jonathan Patrick Perrelle
Aryeh L. Pomerantz
Mark T. Power
Hongxia Quan
Anwar Edward Ragep
Sara N. Raisner
Anthony Manuel Ramirez
Robert Todd Ransom
Noah Jason Rappaport
Edward Rebenwurzel
Brian P. Redding
Geoffrey Farrell Reed
Naomi C. Reed
Kathleen Anne Reilly
Kathleen M. Reilly
Kathryn Frances Reilly
Danya Erin Resnick
Kyle Robinson
Rachel Anne Rodgers
Anastasiya Sergeyevna 

Rodina
Alissa Deanna Rodriguez
Joshua Sol Rosenblatt
Benjamin David Rothstein
Aleksandr Rudner
Marisa Kristine Schirrick
Carina Hyatt Schoenberger
Andrew Christopher Schwab
Kennon H. Scott
Lawrence Michael Segan
Kenneth Lee Seiler
Nancy Seni
Nicholas Sethi
Theresa Clorinda Sgobba
Neha D. Shah
Samuel Shapiro
Alexander Paul Siegal
Christina Leigh Sierra
Sienna Sunena Singh
Jungwoo Song
Harry Edwin Stone
David Bernard Sturgeon
Gordon Sung
Mansi Harshad Thakkar
Sarah Anne Thomas
Elizabeth Anne Thomsen
Bara Weiss Tisch
David Leonard Tsin
Michael David Tucker
Angela Renee Turner
Eric Remigio Tuy
Jonathan Mathew Vance
Alex Robert Velinsky
John R. Wagner
Qifei Wang
Yufan Stephanie Wang
Rebecca Dae Wasserman
Carl Nicholas Wedoff
Stephen Brent Wells
Kelly M. Whitehead
Nicole Michelle Davida 

Wiggins

Justin Michael Winegar
Brett Marc Winterstein
Matthew Paul Wochok
Erica Ashley Wolff
Timothy Christian Wood
Mark Woods
Bei Yang
Nicholas John Yannaci
Fang Ye
Haeya Yim
Lyndsey Kanani Yoshino
Amanat Ali Yousaf
Nicholas Wassil Zabawsky
Yasmin Rashid Zainulbhai
Paige Elizabeth Zandri
Scott Damian Zaret
Evan Robert Zisholtz

SECOND DISTRICT
Nancy Ellen Ahern
Jeffrey Michael Austin
Senly Bonny
Melanie Noel Chandler
Edward James Clough
Samuel Robert Collin
Jerry Carlyle Edwin
Alina Finkelshteyn
James Davis Gibbons
Matthew B. Gjenvick
Evan Carrington Hill-Ries
Irina Karlinsky
Evelyn Sari Leonard
Krista Lynn Lepper
Alexander John Macrae
Michelle Liora Moldovan
Kostyantyn Nesterov
Firdaws Zanabe Nuredeen
Aaron J. Oberg
Hemangi Shantaram Pai
Samir Hasmukh Patel
Cara Marie Peterman
Fnu Rashmi
Christopher Garvey Reid
Robert Roth
Allyson Marie Rucinski
Joseph Paul Sarteschi
Harry Kthaw Singletary
Adedayo Sotinwa
Samantha A. Thomas
Lindsey Elise Utrata
Martha L. Voelz
Marina Volshansky
Ayanna Wayner
Deborah J. Weiss
Fayola Lebone Williams
Clare McFarland Wiseman
Ying Zhang

THIRD DISTRICT
Stephanie Marie Amann
Melissa Ann Ashline-Heil
Victor John Baranowski
Paul Gary Buchbinder
Erin Maria Frany
Jordan Anthony Lesser
Tory Anthony Marinello
Glenn Robert Miner
Joseph Francis Nicholson
Kara Elizabeth Mickle 

Scheneible

FOURTH DISTRICT
Andrew Benjamin Deluca
Joseph Stanislaus Simmons
Rachael Lynn Ward

FIFTH DISTRICT
William Cook Alciati
Amber Nicole Hallett
Emmy Y. Hessler
Shannon Marie Jones
Don Isaac Levy
Carolyn Beth Capoccia Smith
Stephen R. Yoder
Sonny Zhiyu Zhan

SIXTH DISTRICT
Yifat Shaltiel

SEVENTH DISTRICT
Anne Renee Babcock-Stiner
Eleanor Elizabeth Biggers
Judith L. Byorick
Carissa Rose Childs
Kelly Muller Condon
Brian Thomas Detweiler
Megan Lynn Gaffney
Dante Gullace
Geoffrey Arthur Hale
Cassie Marie Kocher
Alina Nadir
Thomas Lee Pelych
Matthew John Porter
Thomas Francis Turturo
Hannah Elizabeth Vickner 

Hough
Rufus Williams

EIGHTH DISTRICT
Cheryl Denise Ancrum
Dale James Bauman
Edward Allen Betz
Johnny Gerald Destino
Novella Shufon Fenderson
Dana James Carl Fogle
Marnie Joan Freeman
Ashley Jennifer Litwin
Evan Michael Lumley
Diane Sun Meldrim
Brian Patrick Minehan
Andres David Ortiz
Anthony Franco Pantano
Shawn Eric Schuler
Gary Allen Wilson

NINTH DISTRICT
Andrew L. Baron
Christopher Raymond Block
Susan H. Brailey
Jill Clement
Simone S. Demelo
Emily Louise Fernandez
John S. Ficarra
James P. Harris
Anne Marie Hirschberger
Amanda Hon
Augustine Jerome
Bob H. Kim
Joseph S. Koval
Joshua James Libling
Joseph M. Licare
Bradford Nicholas Lombardi
Ellen Abood McCabe
Earl McCoy
Jared Hunter Meyer
Lara Vittoria Morrison
Anthony Nigro
Yunyi Park

TENTH DISTRICT
Richard A. Ain
Jordan Nicholas Ballard
Mira Garrett Bayonne
Beth Ellen Burzin
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In Memoriam
Eugene R. Anderson

New York, NY

Edward Baer
New York, NY

Hugh F. Brantley
Rochester, NY

Michael D. Ditzian
New York, NY

Eric M. Dreyfus
Larchmont, NY

Arthur D. Emil
New York, NY

William Everdell
Glen Head, NY

Richard S. Gresalfi
New York, NY

Amanda A. Gresens
Williamsville, NY

Gail J. Koff
New York, NY

Allan R. Mitchell
Palm Beach Gardens, FL

Melvyn Mitzner
White Plains, NY

Eugene J. Morris
Lynbrook, NY

John C. Nebbia
Rochester, NY

Miriam M. Netter
Delmar, NY

Howard S. Robin
Pleasantville, NY

William J. Ryan
Kingston, NY

Robert A. Shapiro
Rochester, NY

Victor E. Smukler
New York, NY

Alexandre Victor Charles
Katherine Noelle 

Christodoulatos
Lisa M. Comeau
Nicholas C. Connolly
Louis John Curcio
Allison Anne Curley
Zandra D’Ambrosio
James DiCarlo
Frank V. Dinoto
Richard Facundo
John Joseph Fellin
Matthew Alan Freer
Sachin Gadh
Jonathan Royce Gibson
Stuart J. Goodman
Harry Helfeld
Allison Jill Henig
David Matthew Jaffe
Anuththara Lakmini 

Jayasekara
Kevin David Kay
Arthur J. Kremer
Cathy M. Leblanc
Naomi Levin
Dustin Alexander Levine
Nazneen Malik
Anish Mashettiwar
Gerard Xavier McCarthy
Dorothy Rita Miller
Dov Michael Mochari
Thomai Natsoulis
John P. O’Rourke
Johan A. Obregon
Brandon David Okano
Eugene Opoku-Serebuoh
Alexander Paykin
Nicholas Emilio Perciballi
Martha Frieda Reichert
Michael Thomas Rozea
Deborah Lee Rubin
Dennis Patrick Ryan
Ryan Alan Saasto
Kathleen Orourke Seaman
Taryn Jill Shechter
Fletcher William Strong
Rey Louis Pinero Trayvilla
Mark Tsukerman
Sabine Nicole Ullmeyer
Joseph Daniel Velez
Charles H. Wallshein

ELEVENTH DISTRICT
Isaac Abraham
Eliyahu R. Babad
William Robert Brodsky
Angela A. Capri
Michael Angel Cortes
Andreea Laura Dumitru 

Parcalaboiu
Charles Shane Ellison
Yanira J. Fanerte
Kimberly E. Friedman
Whitney Samuel Hilton
Brynne Cherise Holt
Meyer Jacobson
Wendy Jean-Bart
Violetta Khanan
Timothy Kilgannon
Jennifer Hannah Kim
Frances Diana Kweller
Zhaotong Li
Joanna Molly Longcore
Ruth Eve Mariampolski
Robert P. Miraglia
Terehas Alamaze Nelson
Sharon Ohayon

Anna M. Pacca
Andriette A. Roberts
Shrilaxmi Satyanarayana
Rachel M. Seger
Michael Aaron Wallerstein
Xin Wang
Li-chia Yang
Yuan-Ting Yang
Jing Ye

TWELFTH DISTRICT
Stuart L. Davis
Shannon Clare Elwell
Richard Andrew Fasano
Seyedeh Shannon Ghadiri 

Asli
Matthew Hammond Mishkin
Tina Louise Ricci

THIRTEENTH DISTRICT
Robert Francis Dezego
Grace Eun Hye Jang
Justin J. Kiernan
Arif Shabbir Lokhandwala
Jonathan Maida
Richard R. Rauch
Jena Rae Silverman

OUT OF STATE
Osman Ghani Abbasi
Penelope Deborah Abdiel
Maya Abi Karam
Andre Abou Aad
Pavlos Achlioptas
Richard Femi Adewunmi
Robert Anthony Agresta
Ali Ahmadi
Tamer Samir Ahmed
Daniel Francois Albert
Rowan Jamal Alkhatib
Herbert F. Allen
Roosevelt Allen
Manny James Alvelo
Keith Anthony
Uchechi Anyanwu
Kaci Arbani
Inetaro Arizuka
Sami Asaad
Oluyemisi Adeyimika 

Ashaye
Lewis I. Askew
Mark Adel Aziz
Myriam Bahi
Alison Patricia Baker
Azeem Bakhtiar
Harley Viguilla Barrales
La Toya L. Barrett
Roy John Chua Basa
Chrysilla Carissa Pineda 

Bautista
Robert Paul Beard
Sean Michael Benoit
Michele Hope Berger
Ryan Greet Berliner
Daniel Jacob Best
Jeffrey Phillip Bloom
Jeremy Paul Blumenfeld
Bart Edwin Bodkin
James Richard Bonick
Richard W. Boone
Ethan Yale Bordman
Nathan Arthur Borgford-

Parnell
Gisselle Szaritsa Bourns
John Joseph Bowser
Katherine Soule Boyd
Jocelyn Cara Bramble
Larry Robert Bray
Jennifer Elizabeth Brevorka

Barbara Mary Brown
Grace Adrianne Brown
Nicholas Paul Brown
James Bucci
Neeta Buhecha
William Francis Burke
Douglas Leaman Burton
Ivelina Valentinova 

Buyuklieva
Stacey Paige Byford
David Jon Byrne
Anthony Joseph Calamunci
Sandra Diane Callahan
David Anthony Caragliano
Donald M. Carley
Heather Louise Carpenter
Brendan William Carroll
Jill Lynn Cassert
Katherine Ann Celeste
Lisa Brigitte Chan Sing 

Chung
Karuna Suresh Chandani
Rajneesh Chaudhary
Elina Chechelnitsky
Fengxia Chen
Jiamin Chen
Jianlin Chen
Joy Chen
Ze-wen Julius Chen
Po Fu Cheng
Ankit Chhabra
Abigail Burger Chingos
Joong Sik Choi
Siew Yen Chong
Eric John Chrisner
Julia Chu
Jason Claude
Amos Simon Cohen
Ashley Tarae Coleman
Adam Thomas Collicelli
Emily Margaret Collins
Grant Matthew Connor
Suzanne Marie Conroy
Simon Matthew Consedine
Jakea Jenille Coon
Ellen Nunno Corbo
Andrea Baur Cornwell
Edwin Rafael Cortes
Brian Edward Coughlin
Lester Lyman Aloysius 

Cowden
Liam Davis Crane
Jillian Marie Crawford
Peter Marcu Gay Curva
Andrew James Danford

Ronald Lee Daugherty
Sally J. Daugherty
Nicholas Mihran Davis
Morgan John Deane
Alan Anthony Del Rio
Keith Garrett Demaggio
Briana Marie Di Bari
Katherine Marie Dimengo
Andrea Dobin
Matthew James Donovan
James Patrick Dougherty
Evan Blake Drexler
James Michael Drozdowski
Dovid Abraham Duchman
Ronan John Dunne
Douglas John Eadie
Alexander Samuel Edelson
Angela Joy Edman
Suanne Elaine Edmiston
Renee Olivia Martine 

Edwards-Riitho
Allen Craig Eiland
Theresa Anne Einhorn
Jacob Travis Elberg
Chigozie Nnenna Elendu-

okoronkwo
Todd Matthew Epstein
Jason Robert Espinosa
Todd H. Eveson
Aristotle Eder Evia
James Lee Fant
Daniel Scott Farbman
Shayan Farooqi
Julian Ezra Feldman
Michael Ross Feldman
Michael William Feldman
Beth Anne Ferlicchi
Alejandro Benito Fernandez
Erica Lynn Finkle
Joseph Peretz Fishman
Timothy Andrew Fjeldal
Marie Alice Flandin
Brian Christopher Focht
Tricia Haught Foley
Matteo Fornasier
Amanda Leigh Forsythe
Geoffrey Edward Fox
Julia Anne Franklin
Tiffani Ann Frederick
Megan Jeanette Freismuth
Anna-mirjam Frey
Dustin Joseph Friedland
John Cornell Fuller
Mingjie Gan
Patrick James Gerace

Kira German
Oren Nathan German
Nadine Germanos
John Thomas Gilbert
Todd Gordon Glass
Fara Tracy Gold
Roger Stephen Goldfinger
Zachary Kantrowitz 

Goldman
Barry Richard Goldsmith
Danielle Elizabeth Goldstone
Veronica Marie Gonzalez
Brandon Lee Goodman
Patrick Russell Goold
Sarah Helen Gottlieb
Lisa Ann Steinkraus Gray
Keri Leigh Greene
Loreto Grimaldi
Eric Gregory Guglielmotti
Alexandra Gullett
Germaine Nicole Gurr
Alan Edward Guy
Kinga Guzdek
Choong Lyong Ha
Sam Faez Haddad
Matthew Alexander Haddix
Barry Evan Haimo
Erika Lynn Halayko
Michael Jason Hale
Francis S. Hallinan
James William Hallock
Jakob Benjamin Halpern
Yawen Han
David Seth Handler
Sultana Louise Haque
Edwin J. Harron
Ai Hasegawa
Jessica Jing He
Sharon Hefetz-Carmeli
Jennifer Ann Heiner
Sarah Ann Hensler
Yaneixa Hermoso
Yoko Hiyama
Alice Mei Ho
Jean Qing Ying Ho
Jennifer Laura Hochstadt
Thomas C. Hoffman
Ching-cheng Hou
William Nicholas Howard
Eugene David Hsue
Chad J. Husnick
Woochul Hwang
Christopher Daniel Hydak
John Chong Hyok Hyon
Justin George Jamail
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Brandon Edward James
Robert E. James
Fang-yi Jen
Douglas George Alexander 

Johnston
Azizi Marion Jones
Jason Michael Judovin
Sarah Kyung Jun
Rebecca Lynn Kaiser
Irene Kalavrouziotis
Robert Joseph Kaler
Alexey Yuryevich Kaplan
Frederick James Karrat
Robert Wilson Keddie
Marissa Ann Keddis
Tessa Kay Kennedy
Kathryn Carroll Kettle
Akbar Sher Khan
Donghyuk Kim
Frederick Seungjoon Kim
Nicholas Jae-Ryoung Kim
Samuel Ki Joo Kim
Ian Thomas Kingsley
Gretal Gale Kinney
Alex William Klein
Levi Jon Kool
Mary Helen Nuxoll 

Kopczynski
Irina Valeryevna Kozubenko
Megan Carolynn Kral
David Laurence Kreider
Joshua Adam Kretman
Linda S. Kreusel
Runjhun Kudaisya
Hsin-chieh Kung
David Robert Kurlandsky
Yamini Alamelu Laks
Preeti Lala
Rebecca Ann Lanctot
Anne Katherine Langer
Gregory H. Lantier
Beatrice Nachstern Larkin
Charlotte Larsen
Sharon Yee Wan Lau
Wai Hung Amanda Lau
Michael Robert Lazerwitz
Sonya Ludmilla Lebsack
Garrett Shea Ledgerwood
Brian Tai Fong Lee
In-ho Lee
Mandee Brynn Lee
Myung Kun Lee
Warren Woolam Lee
Bonnie Ann Leibowitz-Carchi
Lauren Heidi Levin
Marisa Kendra Levine-Sabol
Peter S. Levitt
Henry Wade Lewis
Ye Li
Francis Vincent Liantonio
Scott William Lichtenstein
Nicole Sophie Lidis
Joseph Michael Liker
Zhen Lin
Vladislav V. Lobatchev
Raquel Sara Lord
John Gregory Loughnane
Steven Richard Lucas
John Christopher Luke
Shu-huei Lung
Michael D. Lynch
Nicholas Joseph Madonia
Emilie Marie Josephine Maes
Awantika Manohar
Yuxin Mao
Jeremy Calvin Marshall
Jonathon Adam Martin

Eugene David Mazo
Paul Joseph McArdle
Elizabeth Rose McKenna
Patrick Frank McManemin
Patrick Dennis McNally
Nikita Prafull Mehta
Luis R. Mejia
Gemma Bethan Meredith 

Davies
Janet Stewart Merrill
Alexandra Margaret Michael
Peter McGuire Miller
Zinaida Alexandra Miller
Dinah Melamed Minkoff
Robert Arthur Mintz
Jacob E. Mitrani
Wasei Miyajima
Jun Mizunuma
Dalia Lena Moftah
Benjamin Mok
Marcella Margaret Monica
Maureen Elizabeth Montague
Karen Horoho Moriarty
Richard Allen Morrison
Josh Davin Morton
Anthony Joseph Moses
Abigail Helene Moyer
Robert W. Muilenburg
Eoin Oilibhear 

Muimhneachain
Margaret Hartmann 

Murawski
Matthew Muspratt
John William Myers
Kate Louise Nadeau
Robert Charles Nagle
Nicholas George Nassim
Oleg Nekritin
Willem Johannes Nelissen
Regina Marie Nelson
Tran Thuy Ngoc Nguyen
Qing Nian
Arnaud-Nicolas Nicolaou
Sachiyo Nishie
Yuji Nishikawa
Kathryn Shirin Nordick
Joshua Christopher Norkin
Benjamin David Norris
Daniel James Nugent
Erin Elizabeth Nugent
Ronan Patrick O’Carroll
Kevin O’Donovan
Arlene D. O’neill
Chigozie Frances Odediran
Oluyemi Omobolaiji Ojutiku
Per William Olstad
Michelle Orsi
Brian Thomas Ortelere
Lauren Margaret Osa
Bethany Leah Ow
Olaitan Owolabi
Vanessa Rae Padelford
Evelina Enid Garcia Padilla
Krista Nicole Palframan
Timothy Perry Palmer
Stephanie Palo
Chak Chi Anthony Pang
Chanik Park
Jangho Park
Joan F. Parsons
Kevin John Patariu
John David Penn
Noah Barnett Peters
Suphi Anu Philip
Marleen Joy Phillips
Jonathan Joel Pico
Katherine M. Planer

Jennifer Lynne Porcaro
Janet L. Porro
Terri Porter
Lindsay Anne Cresitello 

Poruchynsky
Jeffrey Brent Prensky
David Issac Presley
Maike Proehl
Tanja Proehl
Michael S. Prokop
Lu Qi
Mara Quintero
Brian Matthew Rader
Mary Sarah Raible
Sujeet Bhimsen Rao
Sohyun Sophie Regimbal
Patrick John Reilly
Douglas Evan Ress
Joseph Birton Reynolds
Ralph Edward Rhodes
Elizabeth B. Ricks
Gianfranco Rocca
Michael Andrew Rollin
Jennifer Lynn Romig
Erica Lauren Ross
Danielle Portia Rubin
Daniel Patrick Ryan
Yukiko Ryonai
Sarah Bennett Rys
Mirza Ahmad Sahadat
Lanhi Huynh Saldana
Elena Chrysanthe Samaras
Steven Frederick Samilow
Ian James Samuel
Rodrigo Sanchez Mejorada 

Raab
Kelly Anne Sandler
Ramoncito Eleazar Santos
Steven Corey Sarno
Brent David Sausser
Lindsey Barbara Wisniewski 

Savage
Brian S. Schiller
Dennis Solomon Schmelzer
Aaron Matthew Schmitz
John Paul Schnapper-

Casteras
Michael David Schoepf
David B. Schwartz
Leslie Ellen Scott
Steven John Sedereas
Paul F. Sefcovic
Brian Alden Seidenberg
Roshan Deven Shah
Sagar Vithal Shah
Shibani Gaurang Shah
Anuj Sharma
Susan Abigail Shaw
George Whitcomb Shuster
Svetlana Shuster
Jason Nathaniel Silberberg
Scott Alan Siler
David Yeh Sillers
David J. Simmons
Ariel Hoshea Simon
Erica Michelle Singer
Neil Vijay Singh
Brandon Lawrence Sipple
Jennifer Shaw Skarda-

McCann
Andre Slatkin
Joseph Leroy Smalls
Sabrina Smirnova
Christopher Knox Smith
Judy Kay Smith
Matthew Erik Dykstra Smith
Richard Thomas Smith

Nadia Michelle Arnett 
Snoddy

Luceia Martins Soares
William John Sofis
Neil Barry Solomon
Sonya Joy Theresa Spencer
Zachary Lee Spencer
Brian Daniel Spielman
Craig Springer
Paul Russell St. Lawrence
Nicholas Dalton Stanley
James Peter Stanton
Gary Steen
Ashley Hope Stewart
Talia Marni Storch
Stefka Petrova Stoyanova
Sonja Joy Straub
Angel Nicole Stull
Hanna Cha Oak Suh
John Nicholas Suhr
Chih-yao Sun
Hayato Sunaga
Smitha Sundar
Nathan Michael Swinton
Jerry Lewis Switzer
Newton Chun Tak
Albert C. Tan
Liang Ying Tan
Pierre-Thomas John Ernest 

Taponier
Jarod Glenn Taylor
Jillian Lynn Tefft
Massimiliano Teia
Jagbir Singh Terkiana
Sukhvir Kaur Thandi
Margaret Casey Thering
Holly Aiyisha Thomas
Brenda Genie Thorn
Joseph Samuel Tiger
Kelly Ann Timoney
Andrea Tkacikova
Harneeta Neetu Toor
Arseniy A. Trakht
Corin Trandafir
Andrew Vincent Trask
Tara Lynn Trifon
Diomedes Joseph Tsitouras
Jayna Lynne Turchek
Sidharth Uberoi
Keiko Uchiho
Beatriz Ines Uribe Berrocal
Anthony Carmine Valenziano
Jilian Ria Vallade
Prashant Rao Vallury

Natalie Caroline Van Der 
Meulen

Tom Van Hoof
Britanny Renee Vanderhoof
Paul Anthony Varela
Alfredo Ignacio Vargas
Mario Cesar Velez
Kyle Courtenay Velte
Justin Michael Vogel
Christian Friedrich 

Maximilian Voigt
Barbara L. Waal
Gordon Brian Wade
Andrew MacNeill Wagner
Leslie A. Wagner
George B. Waldron
Ge Wang
Daniel Joshua Wasserberg
Kanehisa Watanabe
Christina Jeanne Weaver
Dana Lauren Wefer
Evan Daniel Weiner
David B. Weinstein
Robert Gordon Weinstein
Shane Patrick Welch
Nehanda Khandi Wheeler
Nathania Thelma Whelan
Ronald A. White
William Calvin White
Anna Mary Wichterich
Kenneth Edward Willard
Onika Williams Herman
Brandon Lawrence Wilson
Luke Paris Hitchcock Wilson
Erin Rachael Woelker
Joseph Brendan Wolpin
Tina Jie Won
Matthew Gordon Wright
Haidong Wu
Yuki Yagihashi
Laura Patricia Yee
Jason Ka-wah Yick
Yi Ying
Ci Zhang
Jianqing Zhang
Xiaoting Zhang
Gregory Paul Ziegler
Jennifer Ann Ziznewski
David Jonathan Zwick

NEW REGULAR MEMBERS 
1/1/10 - 10/15/10 _______________ 9,097

NEW LAW STUDENT MEMBERS 
1/1/10 - 10/15/10 _______________ 1,367

TOTAL REGULAR MEMBERS 
AS OF 10/15/10 ________________ 71,931

TOTAL LAW STUDENT MEMBERS 
AS OF 10/15/10 _________________ 3,124

TOTAL MEMBERSHIP AS OF 
10/15/10 _____________________ 75,055

MEMBERSHIP TOTALS
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CLASSIFIED NOTICES

RESPOND TO NOTICES AT:
New York State Bar Association
One Elk Street
Albany, NY 12207
Attn: Daniel McMahon
DEADLINE FOR SUBMISSIONS:
Six weeks prior to the first day 
of the month of publication.
NONMEMBERS:
$175 for 50 words or less;
plus $1 for each additional word. 
Boxholder No. assigned—
$75 per insertion.
MEMBERS:
$135 for 50 words and $1 for 
each additional word. 
Payment must accompany 
insertion orders.
SEND ADS WITH PAYMENT TO:
Network Media Partners
Executive Plaza 1, Suite 900
11350 McCormick Road
Hunt Valley, MD 21031
(410) 584-1960
btackett@networkmediapartners.com

AFFORDABLE LEGAL 
SUPPORT SERVICES
Veritas Legal Web provides quality legal 
outsourcing support services, reducing 
corporate legal department and law 
firm litigation costs through effective 
and efficient contract work. With in-
house quality control, experienced US 
educated and licensed attorneys liv-
ing abroad provide quality full-service 
legal work-products including:  legal 
research, document review and summa-
ries, pleadings, legal drafting, due dili-
gence, pre-litigation support, contract 
review and more, at reduced hourly 
rates. Learn more about our affordable 
rates: Phone:  800-847-5153. Website:  
www.veritaslegalweb.com.

INCORPORATION SERVICES
Add business formation services to your 
practice without adding demands on 
your resources.  

Help clients incorporate or form limited 
liability companies with America’s lead-
ing provider of business formation ser-
vices. We can also assist in out-of-state 
qualifications.  

Call us today at 800-637-4898 or visit 
www.incorporate.com to learn more. 

LLM IN INTERNATIONAL 
PRACTICE
Degree conferred by Ryszard Lazarski 
University, Warsaw, Poland, and Center 
for International Legal Studies, Salzburg, 
Austria. Two 2-week sessions in Salzburg 
and one 2-week session in Warsaw over 
three years. See www.cils.org/Lazarski.htm. 
Contact CILS, Matzenkopfgasse 19, Salz-
burg 5020, Austria, email cils@cils.org, US 
fax 509-3560077, US tel 970-4601232.

MIDTOWN MANHATTAN 
OFFICE SPACE AVAILABLE
Three available offices, 12’ x 11’, 10’ x 
15’ and 17’ x 20’, in eleven office pro-
fessional suite; Midtown Manhattan, 
Madison Avenue address. Class A 
building. Great views; large windows. 
Five minute walk to Grand Central 
and subways. All amenities. Congenial 
atmosphere; Prices: $2,500 - $4,000 per 
month. 212-986-4848. 

OFFICE SPACE AVAILABLE
Instant Office Space: NY or Newark Plug and 
Play space for lawyers and other profession-
als at the historic National Newark Building 
and/or in Tribeca at 305 Broadway, NY; 
varying sized offices; spacious workstations; 
dual NJ and NY presence; reception, multi-
line phones, t-1 internet, Video Conferenc-
ing, custom voicemail; discounted Westlaw 
rates; virtual offices, too; flexible terms; ideal 
for “war room” HQ in Newark and NY; 
office facilities in NJ available for as little 
as $450/mo, NY for as little as $500/mo 
and virtual offices for as little as $300/mo. 
www.lawsuites.net  646-996-6675 [brokers 
protected]

REFER US YOUR DISABILITY 
INSURANCE CASES
Attorneys Dell & Schaefer - Our dis-
ability income division, managed by 
Gregory Dell, is comprised of eight attor-
neys that represent claimants through-
out all stages (i.e. applications, deni-
als, appeals, litigation & buy-outs) of a 
claim for individual or group (ERISA) 
long-term disability benefits. Mr. Dell 
is the author of a Westlaw Disability 
Insurance Law Treatise. Representing 
claimants throughout New York & 
nationwide. Referral Fees 212-691-6900, 
800-828-7583, www.diAttorney.com, 
gdell@diAttorney.com

VISITING PROFESSORSHIPS
Short-term pro bono teaching appoint-
ments for lawyers with 20+ years’ experi-
ence Eastern Europe and former Soviet 
Republics. See www.cils3.net. Contact 
CILS, Matzenkopfgasse 19, Salzburg 5020, 
Austria, email professorships@cils.org, US 
fax 1 (509) 356 -0077.
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Drafting New York Civil-
Litigation Documents:
Part III — The Complaint

THE LEGAL WRITER
BY GERALD LEBOVITS

judgment against Defendant for $3 
million in compensatory damages, 
plus Plaintiff’s costs, interest, and 
attorney fees.7   

Background Facts
This section tells the reader the plain-
tiff’s version of what happened.8 
Avoid legal theories and legal argu-
ments. This is the place to highlight 
all the facts favorable to you, the 
plaintiff. Make sure to tell a story 
that’s accessible, cohesive, and com-
pelling. If your lawsuit is complex, 
consider using subheadings to help 
your readers. In a breach-of-contract 
case, your subheadings might include 
“Plaintiff’s Business”; “Defendant’s 

Services”; “Contract Negotiations”; 
“The Contract Terms”; “Defendant’s 
Anticipatory Breach”; “Plaintiff’s 
Response to Breach”; and “Materiality 
of Breach.”9 If your lawsuit is sim-
ple, you might want to use the head-
ing “Facts Common to all Causes of 
Action.”

Sometimes, as the plaintiff, you 
won’t have all the information you 
need to prove a claim. That’s because, 
at this phase in the litigation, you 
haven’t yet had the benefit of disclo-
sure or further investigation. You may 
use “information and belief” allega-
tions to allege facts not in your con-
trol but which the defendant knows. 

relevant and available, occupations. 
List an unknown party as “John Doe” 
or “Jane Doe.”5 Identifying the parties 
gives your audience useful information 
and sets the stage for your substantive 
allegations.

Nature of Action Statement
In a complicated lawsuit it’s useful 
to include one or more paragraphs 
that summarize the complaint’s legal 
and factual aspects.6 Although every 
lawsuit is different and some are more 
complex than others, try, if practicable, 
to encapsulate the entire lawsuit in 
about four sentences. First sentence: 
Explain how this problem or action 

arose. Second sentence: State why 
you’re suing. Third sentence: Give your 
causes of action. Fourth sentence: Say 
what you’re seeking from this lawsuit. 
Remember that this is a brief summary 
of what will follow. Example:

3. This action arises out of 
Defendant’s breach of its written 
agreement to provide advanced 
satellite equipment to Plaintiff. The 
equipment performed neither in a 
manner specified in the agreement 
nor as specified in oral representa-
tions. Plaintiff’s business suffered 
damages. Plaintiff initiates this suit 
for breach of contract, breach of 
express warranty, breach of implied 
warranty, negligent misrepresenta-
tion, and fraud. Plaintiff seeks a 

The previous issue’s Legal Writer 
column discussed the beginning 
parts of a complaint. The bulk of 

the complaint is contained in the body. 
Parts I and II of this series discussed 
the CPLR’s requirements for writing 
a complaint. Most of the complaint-
writing techniques discussed in Part 
III below and next month in Part IV 
aren’t required under the CPLR, but 
they’re helpful.

3. The Body (continued)
Identify the Parties
Although not required, start with an 
“Introduction” paragraph that tells the 
reader what the case is about.1 You 
may also be more specific and name it 
“Identification of Parties.”2 Within the 
paragraph, you might want to identify 
the status of the parties in the lawsuit, 
such as the plaintiff and defendant; 
the representative capacity (if any) of 
the party suing or being sued; and the 
corporate status, if any.3

Use this introductory paragraph 
to establish the jurisdictional basis of 
the lawsuit and identify the case’s 
venue. Unlike federal court, which 
requires that a complaint include a 
short statement showing that the court 
has jurisdiction,4 you don’t need to 
establish jurisdiction in a New York 
case between two state residents.

In a New York State court, when 
there are only two parties, use the 
first paragraph to identify the plaintiff 
and the second paragraph to iden-
tify the defendant. When the litiga-
tion involves more than two parties, 
include a separate paragraph for each 
additional plaintiff or defendant. Add 
the parties’ names, addresses, and, if 

If your allegations are precise and brief, the 
defendant might be forced to admit them.

CONTINUED ON PAGE 72
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