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Reaching for the Next Level

In keeping with our Association’s 
long-standing commitment to 
diversity, we recently wrapped 

up the President’s Section Diversity 
Challenge, initiated by our Immediate 
Past President, Vincent E. Doyle III. We 
were thrilled with the enthusiastic and 
positive response we received from 
the Sections, and we announced the 
results of the Challenge at our Section 
Leaders Conference in May. This year, 
we will once again reaffirm our strong 
commitment to enhancing diversity 
and promoting even more meaningful 
inclusion and participation by attor-
neys who reflect the diversity of our 
communities throughout New York 
State. We have chosen a new theme as 
we build upon past efforts: “Reaching 
for the Next Level.”

Thanks to Vince and the many other 
past State Bar Presidents who have 
done so much to enhance our diversity 
over the years, we have an excellent 
foundation for future diversity initia-
tives. The President’s Section Diversity 
Challenge is a terrific example of this 
ongoing work. In fact, we were thrilled 
to learn recently that the Challenge has 
been selected for an ABA Partnership 
Award, which recognizes bar asso-
ciation projects that work to enhance 
the participation and advancement of 
attorneys of color and other underrep-
resented populations.

Our 25 Sections, made up of volun-
teer attorneys and assisted by State Bar 
staff, consistently produce high-qual-
ity publications and CLE programs, 
host valuable networking events and 
provide many other opportunities for 
attorneys to connect with their col-
leagues. They are also continuously 
striving to improve their work by mak-
ing their membership more diverse 

and inclusive. The President’s Section 
Diversity Challenge encouraged the 
Sections to appoint a diversity team, 
implement new and additional diver-
sity initiatives, execute their plans and 
evaluate their results. The Challenge 
was co-sponsored by the State Bar’s 
Committee on Membership and the 
Committee on Diversity and Inclusion. 
With the support of those Committees, 
as well as the State Bar’s Membership 
Department and the Department of 
Section Services, the Challenge was 
designed to help the Sections enhance 
diversity in their membership, leader-
ship and programs, and to establish a 
framework for our ongoing diversity 
efforts. 

Section leaders truly embraced the 
Challenge, and their work has been 
outstanding. We recently announced 
the results, and our 10 first-place 
“Diversity Champions” shared some 
best practices that aided in their suc-
cess. One very striking observation is 
the incredibly wide variety of strategies 
the different Sections have employed. 
The Torts, Insurance and Compensa-
tion Law (TICL), Environmental Law, 
Entertainment, Arts and Sports Law, 
Dispute Resolution, and Commercial 
and Federal Litigation Sections all 
hosted diversity receptions, CLE 
programs and other events, many of 
which were co-sponsored by multi-
ple Sections as well as minority bar 
associations throughout the state. Two 
great examples are TICL’s “Strength 
by Association” seminar series, which 
encouraged bar association participa-
tion and mentoring to improve diver-
sity, and the Commercial and Federal 
Litigation Section’s ongoing “Smooth 
Moves for Litigators of Color” pro-
gram. In April, the Smooth Moves 

program focused on pursuing a career 
as general counsel, with a panel 
titled “Views from the Corner Office: 
Diverse General Counsels Discuss 
How to Get There, and How to Win 
Their Business.” The Environmental 
Law, Labor and Employment Law, 
Corporate Counsel, Trial Lawyers, 
Health Law, Commercial and Federal 
Litigation and Young Lawyers Sections 
all implemented or continued fellow-
ships and scholarships offered to law 
students and young attorneys of color. 
For example, the Commercial and 
Federal Litigation Section’s annual fel-
lowship program places minority law 
students with Commercial Division 
judges for a summer internship. Many 
Sections also worked on improving the 
diversity of their speaker panels and 
increasing their membership outreach 
and recruitment of diverse attorneys. 

One consistent theme that we heard 
again and again in discussing the 
results of the Challenge was that the 
Sections welcomed this opportunity 
to focus on diversity because they rec-
ognize that our work is better when 
it is informed by a wide variety of 
perspectives. In order to build upon 
this progress, Membership Committee 

PRESIDENT’S MESSAGE
SEYMOUR W. JAMES, JR.

SEYMOUR W. JAMES, JR., can be reached 
at sjames@nysba.org.



6  |  July/August 2012  |  NYSBA Journal

been most successful, and focus our 
energy to promote broader inclusion. 

I would like to thank our Sections 
for all they have done to make the 
Challenge a success and I look for-
ward to all that we will continue to 
achieve in the coming year. Together 
we can build upon this successful ini-
tiative and take the Bar Association to 
the next level.  ■

members and leadership that repre-
sents a wide variety of backgrounds 
and experiences. As we continue to 
focus on enhancing diversity, we must 
measure our progress and demon-
strate quantitative improvement. In 
the coming year, we will work to show 
the impact of our continued efforts in 
this area, track the involvement of our 
members to determine where we have 

Co-chairs Sherry Levin Wallach and 
Glenn Lau-Kee have agreed to con-
tinue to chair this initiative as we shift 
our theme to “Reaching for the Next 
Level.” 

Diversity is a dynamic goal and an 
ongoing priority for our Association. 
To have a lasting impact, we must 
achieve true inclusiveness, with active 
participation by our newly recruited 
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Lawyers as 
Whistleblowers Under 
the Dodd-Frank Wall 
Street Reform Act
Ethical Conflicts Under the Rules of 
Professional Conduct and SEC Rules
By Barry R. Temkin and Ben Moskovits



BARRY R. TEMKIN is a partner at Mound Cotton Wollan & Greengrass and Chair of the New 
York County Lawyers’ Association Professional Ethics Committee. BEN MOSKOVITS, a graduate of 
Benjamin N. Cardozo School of Law, is a Vice President at Morgan Stanley Smith Barney, LLC in 
New York. The authors thank Daniel Markewich and Michael Stone for reviewing and commenting 
on an earlier draft of this article, and Aaron F. Fishbein, Christopher Amore, and Julie Fleishman 
for their assistance in the drafting and research for this article. The views expressed in this article 
are solely those of the authors, as are the mistakes, and do not reflect the views of Mound Cotton 
Wollan & Greengrass or Morgan Stanley Smith Barney, LLC.

Introduction
On July 21, 2010, President Obama signed into law the Dodd-Frank Wall Street 
Reform and Consumer Protection Act of 2010 (Dodd-Frank), which seeks to 
regulate the financial markets in order to prevent a recurrence of the financial 
crisis of 2008–2009. Section 922 of Dodd-Frank added new section 21F to the 
Securities Exchange Act of 1934 (Exchange Act), creating a whistleblower 
bounty program under which individuals who voluntarily provide original 
information leading to successful Securities and Exchange Commission (SEC 
or the Commission) enforcement actions may receive bounty payments 
based on penalties assessed against respondents. Whistleblowers who report 
wrongdoing to the U.S. Commodity Futures Trading Commission (CFTC) 
may also recover under the Dodd-Frank whistleblower provisions.

The exact amount awarded will be determined by the SEC and will be 
paid by a new Investor Protection Fund funded by monetary sanctions. 
Section 21F of the Exchange Act also creates a new private right of action for 
whistleblowers against retaliating employers. Whistleblowers can bring their 
claims in federal court seeking reinstatement, double back pay with interest, 
and attorney fees. 

As discussed below, the general rule is that whistleblowers who voluntarily 
furnish original information to the SEC or CFTC that results in a successful 
prosecution netting monetary penalties in excess of $1 million are entitled, 
with some exceptions, to bounties of 10% to 30% of the amount recovered in 
the government enforcement actions. Lawyers, whether in-house or outside, 
are generally ineligible for Dodd-Frank whistleblower bounties. However, 
the rules promulgated under Dodd-Frank offer exceptions. To the extent 
that a lawyer possesses confidential information that may be disclosed to 
the SEC pursuant to its regulations or state ethics rules, the Commission’s 
rules appear to permit paying bounties to attorney-whistleblowers. Under 
SEC regulations promulgated under the Sarbanes-Oxley Act (SOX), a lawyer 
may disclose to the Commission confidential client information to prevent 
“a material violation that is likely to cause substantial injury to the financial 
interest or property of the issuer or investors.”1 In addition, SEC regulations 
promulgated under Dodd-Frank permit attorneys to blow the whistle, 
disclose client confidences and collect bounties to the extent permitted by 
state ethics rules. 
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chief legal officer of the entity, whether to commence an 
investigation, whether to bring in outside counsel, etc. The 
lawyer must skillfully navigate a web of internal personal 
and political relationships, and objectively analyze 
the company’s legal obligations while simultaneously 
minding the lawyer’s own professional responsibilities. 
These complex and potentially disparate considerations 
are sufficiently challenging to the most diligent and 
experienced corporate counsel without adding the 
additional temptation of a substantial personal monetary 
bounty. The prospect that lawyers may personally benefit 
by reporting out alleged corporate misconduct could 
cloud their professional judgment. Such bounties could 
also cause a conflict of interest between the lawyer’s 
personal interests and those of the client within the 
meaning of the professional conflict rule, ABA Model 
Rule of Professional Conduct 1.7 and its parallel in state 
codes of ethics. Further, as a personal conflict, it may not 
be waivable by the impacted client, and, as discussed 
below, the potential for an attorney bounty inevitably 
complicates an already complex relationship between 
corporate lawyer and client.

The Dodd-Frank Whistleblower Rules
To be eligible for an award under Dodd-Frank 
whistleblower rules, the whistleblower must provide 
original information. To qualify as original, information 
must not become known to the SEC from any source other 
than the whistleblower and must be the whistleblower’s 
independent information or the product of the 
whistleblower’s own analysis. Therefore, information 
obtained solely from an allegation made in a hearing, 
government report, or other publicly available document 
would not qualify for a Dodd-Frank bounty.

Additionally, SEC Rule 21F-3 and CFTC Rule 165.5 
state that awards will be paid to whistleblowers who 
voluntarily provide “original information” that “leads 
to the successful enforcement by the [SEC] of a federal 
court or administrative action” or “leads to the successful 
resolution of a covered [CFTC] judicial or administrative 
action or successful enforcement of a related action.” 
Information provided in response to a subpoena or 
information request does not qualify as voluntary.

A whistleblower becomes eligible to receive an award 
if the SEC collects more than $1 million in monetary 
sanctions. The reward to be given to the whistleblower 
must fall within 10% to 30% of the aggregate amount 
recovered, which includes disgorgement, penalties, and 
interest. Once the SEC surpasses the $1 million threshold 
necessary to enable the whistleblower to recover, the 
basis of the sanction may also include fines and penalties 
assessed and collected by the Department of Justice, self-
regulatory organizations, and state attorneys general. 

The SEC rules governing attorney conduct differ in 
some significant respects from the controlling ethics laws 
in effect in some jurisdictions, notably New York, the 
District of Columbia, and California, and, in addition, 
are not entirely consistent with the confidentiality 
provisions of the ABA Model Rules of Professional 
Conduct (which, in any event, are merely model rules, 
and not enforceable through professional discipline). 
Most state ethics codes include some form of exception to 
their general confidentiality rules and permit reporting 
out by attorneys where client fraud has been perpetrated 
with the assistance of the attorney. Therefore, an attorney 
whose services have been used to perpetrate client fraud 
would be permitted to take remedial action in most 
jurisdictions. In the event of known client perjury, the 
attorney’s duty to take remedial action is even stronger. 
Several jurisdictions even require lawyers to report out 
fraudulent, criminal, or illegal client conduct.2 What is 
prohibited under the rules of every jurisdiction is the 
general disclosure of confidential information relating 
to a material violation of the securities laws, or client 
fraud committed without the assistance of the attorney, 
disclosures that are permitted by SOX and, through 
incorporation of the SOX rules, the Commission’s 
whistleblower rules.

While the SEC may have authority to determine the 
qualifications of lawyers who practice before it, it does not 
grant plenary law licenses, and, therefore, it is unclear that 
the minimum confidentiality standards it sets provide a 
definitive safe harbor for New York or California lawyers 
to rely upon when revealing secrets and confidences of 
their clients to beckoning regulators and prosecutors. 
Thus, for example, a New York lawyer that adheres to 
SEC (or even ABA) guidelines in reporting client fraud 
to regulators in hope of receiving a Dodd-Frank bounty 
could run afoul of state Rules of Professional Conduct, 
and, at least theoretically, subject himself or herself to 
professional discipline. 

As a result, the SEC’s whistleblower regulations 
potentially encroach on state regulation of attorney 
ethics and could unintentionally but insidiously erode 
confidential attorney-client communications. Moreover, 
as mentioned above, some (but not all) of this confidential 
information is arguably protected from disclosure by 
state ethics rules. 

Aside from the potential discrepancy among SEC, 
ABA, and state codes regulating attorney conduct, the 
prospect of a corporate attorney under any circumstances 
claiming a whistleblower bounty could give rise to a 
potential personal conflict of interest. A lawyer for a 
corporation is a fiduciary and must exercise independent 
professional judgment on the client’s behalf. This 
professional judgment includes determining whether 
there is evidence of a material violation of law, whether 
the legal violation poses a threat to the company, whether 
to report the wrongdoing to the board of directors or CONTINUED ON PAGE 14
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CONTINUED FROM PAGE 12 There are exceptions to the SEC’s and CFTC’s general 
rule against attorneys acting as whistleblowers. Attorney 
whistleblowers may use attorney-client communications 
and information obtained as a result of legal representa-
tion of a client when such disclosure is permitted by SEC 
Rule 205.3(d)(2), which was promulgated pursuant to 
SOX.4 This provision allows attorneys practicing before 
the SEC in the representation of an issuer to reveal 
confidential information related to the representation in 
some circumstances. These circumstances occur when 
the attorney reasonably believes disclosure is necessary 
(1) to prevent the issuer from committing a material 
violation of securities laws which is likely to cause 
substantial financial injury to the interests or property 
of the issuer or investors; (2) to rectify the consequences 
of a material violation of securities laws in which the 
attorney’s services have been used; or (3) to prevent the 
issuer from committing or suborning perjury in an SEC 
proceeding.5 In addition, SEC rules permit disclosing 
client confidences to regulators, when the issuer fails 
to act reasonably in response to a complaint or acts in 
bad faith. Finally, the SEC permits reporting out where 
permissible under state ethics rules. 

The CFTC considers attorney-client privileged 
communications and information obtained as a result 
of legal representation of clients to be derived from 
“independent knowledge” (and therefore would allow 
an attorney to be a whistleblower) if the disclosure is 
permitted “by the applicable federal or state attorney 
conduct rules.”6

Under SEC Rule 205, the disclosure of client confidences 
outside the organization is permitted as a last resort, not 
a first step. The rule requires lawyers practicing before 
the Commission to report evidence of material violations 
of the securities laws to the company’s chief legal officer 
(CLO), who is required to investigate the claim and report 
back to the lawyer who originally made the report. In the 
event that the CLO finds credible evidence of a material 
violation, the CLO must report the wrongdoing up the 
proverbial corporate ladder including, if necessary, to the 
audit committee, qualified legal compliance committee or 
full board of directors. If all else fails, and if necessary to 
prevent further harm to the corporation or to investors, 
the CLO is authorized to disclose client confidences 
outside the company. The junior reporting lawyer may 
report disclosures outside the organization if the CLO 
fails to act.

Thus, under SEC Rule 205, a lawyer must first report 
corporate wrongdoing up the corporate ladder. If that 
fails, the lawyer may, if necessary, report outside the 
organization to regulators, i.e., reporting out. Reporting 
up the corporate ladder is mandatory. Reporting out is 
permissive under Rule 205.7 However, a lawyer may be 
subject to discipline by the SEC for failing to correct or 

While the SEC has discretion as to what percentage 
within the range to award, there are some guidelines. The 
SEC must consider: (1) the significance of the information 
provided relative to the success of the SEC’s action; (2) 
the degree of assistance provided by the whistleblower 
in the SEC’s action; and (3) the SEC’s interest in deterring 
securities law violations by rewarding whistleblowers. 

Dodd-Frank defines which individuals may qualify 
as whistleblowers. The law does not require that an 
award recipient be a U.S. national, but rather allows 
foreigners to be eligible whistleblowers as well. Certain 
individuals, however, are not eligible to collect an award, 
such as employees of securities regulators and auditors. 
Additionally, individuals convicted of a criminal violation 
related to the underlying securities violations that were 
disclosed by the whistleblower are also barred from 
receiving awards. Thus, whether an individual implicated 
in the underlying conduct can obtain a whistleblower 
reward will depend, in part, on whether the individual is 
ultimately convicted on related criminal charges. 

Attorney as Whistleblower
Under SEC and CFTC rules, attorneys generally cannot 
be whistleblowers because the new rules exclude from 
the definition of “original information” most material 
that lawyers, in-house or private, are likely to gain 
in the course of their professional representation of 
clients. The categories excluded from whistleblower 
bounty include: (1) confidential communications subject 
to the attorney-client privilege; (2) information that came 
from the legal representation of a client; (3) information 
that came from persons in a compliance, legal, audit, 
supervisory or governance role for the entity; and (4) 
information from the entity’s legal, compliance, audit, 
or related functions for dealing with violations, unless 
the entity did not disclose the information to the SEC 
or CFTC within a reasonable time or acted in bad faith.3 
The new rules deny whistleblower status to attorneys 
whose knowledge originated as a result of the “legal 
representation of a client,” even if that knowledge did 
not come from a privileged communication or a client 
confidence or even from the client at all. Most of a 
practicing attorney’s knowledge about a client would 
come from legal representation, so this is a very broad 
exclusion. CONTINUED ON PAGE 16

To be eligible for an award 
under Dodd-Frank whistleblower 

rules, the whistleblower must
provide original information.
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similarly applies only where the crime or fraud is 
perpetrated by means of the attorney’s services.14 

The exception in New York RPC 1.6(b)(2), which 
permits (but does not require) the lawyer to reveal 
confidences “to prevent the client from committing a 
crime,” is not consonant with the “material violation” of 
the securities laws described in SEC Rule 205. A material 
violation of federal securities laws can be civil or criminal. 
A criminal material violation of the securities law is 
probably permissively discloseable outside the company 
pursuant to both the New York and SEC rules, whereas a 
civil violation caused by the same facts may be reportable 
by a New York lawyer only if another exception under 
RPC 1.6(b) applies.15 SEC rules would permit disclosure 
to the Commission of client confidential information 
establishing a civil material violation of federal securities 
laws. Thus, a New York lawyer who reports out client 
confidences under the authority of SEC Rule 205 would, 
under some circumstances, violate state ethics rules.

A comparison of ethics rules in certain other 
jurisdictions further complicates the analysis. For 
example, while New York lawyers are permitted to report 
out client confidences to prevent a crime, New Jersey 
lawyers are required to do so. According to New Jersey 
RPC 1.6:

(b) A lawyer shall reveal [confidential] information to 
the proper authorities, as soon as, and to the extent the 
lawyer reasonably believes necessary, to prevent the 
client or another person:
(1) from committing a criminal, illegal or fraudulent 
act that the lawyer reasonably believes is likely to result 
in death or substantial bodily harm or substantial 
injury to the financial interest or property of another;
(2) from committing a criminal, illegal or fraudulent 
act that the lawyer reasonably believes is likely to 
perpetrate a fraud upon a tribunal.
(c) If a lawyer reveals information pursuant to RPC 
1.6(b), the lawyer also may reveal the information to the 
person threatened to the extent the lawyer reasonably 
believes is necessary to protect that person from death, 
substantial bodily harm, substantial financial injury, or 
substantial property loss.
(d) A lawyer may reveal such information to the 
extent the lawyer reasonably believes necessary:
(1) to rectify the consequences of a client’s criminal, 
illegal or fraudulent act in the furtherance of which the 
lawyer’s services had been used;
(2) to establish a claim or defense on behalf of the 
lawyer in a controversy between the lawyer and 
the client, or to establish a defense to a criminal 
charge, civil claim or disciplinary complaint against 
the lawyer based upon the conduct in which the client 
was involved; or
(3) to comply with other law.16

Thus, unlike in New York (or under the ABA 
Model Rules), a New Jersey lawyer may be subject 
to professional discipline for failing to report client 
confidences reasonably necessary to prevent a client’s 

prevent the wrongdoing of a client in which the lawyer 
was complicit.8 

SEC/CFTC rules are not entirely consistent with the 
ABA Model Rules of Professional Conduct. The ABA 
rules, in turn, do not entirely agree with the rules of 
various states, such as (notably) New York, California, 
Washington State, or the District of Columbia. Lawyers 
practicing before the SEC and CFTC should be mindful 
of both federal and state rules, because most cases are 
intensely fact-specific. 

Comparison With ABA and State Ethics Rules
The ABA Model Rules require lawyers to maintain the 
confidentiality of information learned by the lawyer in the 
course of the representation.9 However, ABA Model Rule 
1.6 permits disclosure of confidential information in six 
circumstances: (1) to prevent death or substantial bodily 
harm; (2) to prevent crime or fraud “that is reasonably 
certain to result in substantial injury to the financial 
interests or property of another and in furtherance 
of which the client has used or is using the lawyer’s 
services”; (3) to prevent or rectify financial injury from 
client crime/fraud “in furtherance of which the client has 
used the lawyer’s services”; (4) to obtain advice about 
the lawyer’s own compliance with the ethics rules; (5) for 
the lawyer to defend himself or herself against a claim 
relating to the representation; and (6) to comply with law 
or a court order. Exceptions (2) and (3) to Model Rule 
1.6(b) were added in 2003 in the wake of the Enron and 
Worldcom financial scandals.10 The ABA Model Rules, 
unlike the former Canons and Code, do not require 
mandatory reporting out of client fraud.11 

The New York Rules of Professional Conduct (RPC) 
are different from their ABA counterparts. The New 
York Rules prevent a lawyer from disclosing client 
confidential material, but provide exceptions: (1) to 
prevent reasonably certain death or substantial bodily 
harm; (2) to prevent a client from committing a crime; 
(3) to withdraw a lawyer’s opinion or representation that 
was based on inaccurate information or which is being 
used to further a crime or fraud; (4) to get legal advice 
about the lawyer’s own conduct; (5) for the lawyer to 
defend himself or herself; (6) to collect a fee; and (7) when 
permitted to reveal confidences under the RPC, such as to 
comply with law or a court order.12

In some respects the New York exceptions to RPC 1.6 
are broader than their ABA counterparts, since a lawyer 
may disclose client confidences “to prevent a crime,” 
whereas the Model Rules have no direct correlating 
provision. While Model Rule 1.6(b) permits disclosure 
of client confidential material to prevent or rectify client 
fraud, this may be done only in situations in which the 
client has used the lawyer’s services to perpetrate the 
fraud.13 The District of Columbia’s crime-fraud exception 

CONTINUED FROM PAGE 14
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and reasonably believed by the lawyer still to be relied 
upon by a third person,” where the lawyer’s opinion was 
incorrect or being used to perpetrate a fraud or crime. 
This New York exception, in turn, is different from the 
ABA Model Rules, which merely require the use of the 
attorney’s services to perpetrate the fraud, and do not 
require an opinion or representation by the lawyer in 
order to trigger the exception permitting disclosure. And 
that’s just comparing New York and New Jersey rules 
with those of the ABA and SEC. Other jurisdictions have 
differing approaches and are too numerous to recount in 
this article. 

California’s ethics rules are broader, and bar disclosure 
of client confidential information, even in cases of fraud. 
The California Business and Professions Code provides 
that attorneys must “maintain inviolate the confidence, 
and at every peril to himself or herself to preserve the 
secrets, of his or her client.”22 This broad, sweeping 
provision does not include the nuanced exceptions of 
the ABA or New York formulations and places California 
squarely at variance with SEC Rule 205. California 
lawyers, in particular, must exercise extreme caution 
before considering disclosures of client confidential 
information. 

According to one law review survey, 41 states 
permit and four require lawyers to disclose confidential 
information to prevent a client’s ongoing criminal or 
fraudulent act.23 Thus, significant conflicts exist among 
the SEC, ABA, and various state formulations providing 
exceptions to the confidentiality provisions.

Model Rule 1.6 and its state counterparts speak only 
to reporting out; they do not govern up-the-ladder 
reporting by corporate lawyers. Up-the-ladder reporting – 
as required by SEC Rule 205 – is governed by ABA Model 
Rule 1.13 and its state counterparts. These provisions 
generally require up-the-ladder reporting by corporate 
lawyers who discover corporate wrongdoing; but, other 
than the Model Rule’s formulation, the state variations 
all stand in contrast to the SEC’s provision and do not 
include an independent basis for permissive reporting 
out.

Up-the-Ladder Reporting
Under ABA Model Rule 1.13, a corporate lawyer with 
knowledge of wrongdoing that poses a substantial risk 
of injury to the organization must report the violation up 
the corporate ladder. If a corporate lawyer knows that 

crime or fraud that is likely to result in substantial injury 
to the financial interest or property of another, regardless 
of whether the lawyer’s services were used to further 
the fraud. New Jersey’s rule is even more aggressive 
than the SEC’s, in that the latter first requires reporting 
up the ladder, and only secondarily permits reporting 
out. Because New Jersey RPC 1.6 contemplates reporting 
out a “criminal, illegal or fraudulent act” that causes 
financial injury, it would seem to apply only to those 
securities law violations that rise to fraud or illegality. 
With that qualification, the New Jersey formulation is 
not coextensive with, and, in fact, is at once both more 

permissive and more restrictive than the SEC rule, since 
a material violation of the securities laws, per SEC Rule 
205, may not rise to the level of fraud or illegality. For 
example, the unregistered sale of securities might be a 
material violation of the securities laws but not amount 
to fraud. It might, however, be considered an “illegal” act 
within the meaning of New Jersey RPC 1.6.17 Moreover, 
New Jersey’s rules, unlike the ABA Model Rules, and 
those of New York, require reporting out of client fraud 
or crime regardless of whether the lawyer’s services were 
used to implement the fraud.18

Not all securities violations rise to the level of a 
crime. Lawyers have been prosecuted for registration and 
record-keeping violations that do not amount to fraud or 
a crime. For example, in In re Isselman, a general counsel 
improperly failed to correct his client’s misperception of 
foreign law.19 In In re Drummond, the SEC successfully 
prosecuted the general counsel of Google for failing 
to report that a grant of stock options would cause the 
company to cross a reporting threshold.20 In both Isselman 
and Drummond, general counsels were prosecuted for 
securities law violations. However, it is arguable that 
the lawyers’ conduct in these cases, even if violations 
of securities law, did not rise to the level of crime or 
fraud for the purpose of state ethics rules. These are the 
types of technical violations that illustrate the disconnect 
between the SEC conduct rules under Sarbanes-Oxley on 
the one hand and state rules of professional conduct on 
the other. Moreover, these prosecutions show that these 
discrepancies are not merely theoretical but can have real, 
career-ending consequences.21

Other exceptions in state ethics rules may apply. 
For example, New York RPC 1.6(b) permits a lawyer to 
reveal client confidences “to withdraw a written or oral 
opinion or representation previously given by the lawyer 

While New York lawyers are permitted to report out client
confi dences to prevent a crime, New Jersey lawyers

are required to do so.
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former permits reporting out by corporate lawyers under 
different circumstances from the latter. 

Just to illustrate the complexity of this, New Jersey 
takes yet another approach, permitting (but not 
requiring) reporting out where the corporate board fails 
to remedy reported wrongdoing and the disclosure of 
client confidences is in the company’s best interests:

(c) When the organization’s highest authority insists 
upon action, or refuses to take action, that is clearly a 
violation of a legal obligation to the organization, or a 
violation of law which reasonably might be imputed 
to the organization, and is likely to result in substantial 
injury to the organization, the lawyer may take further 
remedial action that the lawyer reasonably believes 
to be in the best interest of the organization. Such 
action may include revealing information otherwise 
protected by RPC 1.6 only if the lawyer reasonably 
believes that:
(1) the highest authority in the organization has 
acted to further the personal or financial interests of 
members of that authority which are in conflict with 
the interests of the organization; and
(2) revealing the information is necessary in the best 
interest of the organization.27

Of course, RPC 1.13 must be read together with RPC 
1.6. For example, if the corporate wrongdoing constitutes 
a crime as well as a material violation of securities laws, 
then any distinction among the three rules is irrelevant, 
as it would be permissively reportable under SEC, 
New York, and ABA formulations. And, as mentioned, 
participation in a crime or fraud must be reported 
by New Jersey lawyers, if preventable, regardless of 
whether the lawyer’s services have been utilized to 
further the scheme.28 Thus, a lawyer confronted with 
client misconduct must analyze and balance potentially 
conflicting ethical considerations.

State Versus Federal Rules: 
Prior Cases Resolving Conflicting Rules
An attorney considering whether to become a Dodd-
Frank whistleblower must determine whether it is ethical 
to do so. But which rules apply? Clearly, the CFTC 
and SEC have authority to regulate the conduct of 
attorneys who practice before them, and those agencies 
can discipline lawyers who act unprofessionally. The 
U.S. Supreme Court has long held, for example, that the 
U.S. Patent and Trademark Office may grant licenses to 
non-lawyers to practice before it and that a state may 
not proscribe or regulate such practice as unauthorized 
practice of law.29

But federal agencies do not grant plenary law licenses, 
and lawyers must also comply with state ethics rules. 
And, as we have seen, state ethics rules are inconsistent 
with SEC regulations. Moreover, the Supreme Court has 
not given the federal government the right to interfere 
with attorney-client confidential communications, which 
are protected by state law.30 

an officer or employee of the organization has engaged 
in illegal conduct related to the representation which is 
likely to result in substantial injury to the organization, 
he or she “shall proceed as is reasonably necessary in 
the best interest of the organization.”24 Up-the-ladder 
reporting, including to the board of directors, is ethically 
mandated: “Unless the lawyer reasonably believes that 
it is not necessary in the best interest of the organization 
to do so, the lawyer shall refer the matter to higher 
authority in the organization, including, if warranted by 
the circumstances, to the highest authority that can act on 
behalf of the organization as determined by applicable 
law.”25 

Outside disclosure of client confidences is permitted, 
but not mandated, under the Model Rules. If the 
corporation’s board fails to address in a timely and 
appropriate manner an action, or a refusal to act, that 
is clearly a violation of law. If the lawyer reasonably 
believes that the violation is “reasonably certain to 
result in substantial injury to the organization,” then 
the lawyer may (but is not obligated to) report outside 
the corporation “whether or not Rule 1.6 permits such 
disclosure,” but only to the extent necessary to prevent 
substantial injury to the organization. Thus, the ABA 
formulation, which was influenced by the passage of the 
Sarbanes-Oxley Act of 2002 and the proposed SEC rules 
thereunder, permits a corporate lawyer to report out 
evidence of corporate wrongdoing. 

New York RPC 1.13, on the other hand, contains no 
further exception to RPC 1.6, and does not, in and of 
itself, permit reporting out. According to New York RPC 
1.13:

If, despite the lawyer’s efforts in accordance with 
paragraph (b), the highest authority that can act 
on behalf of the organization insists upon action, 
or a refusal to act, that is clearly in violation of 
law and is likely to result in a substantial injury to 
the organization, the lawyer may reveal confidential 
information only if permitted by Rule 1.6, and may 
resign in accordance with Rule 1.16.26 

Moreover, in New York, up-the-ladder reporting is not 
presumptively required under its Rule 1.6. California’s 
rule is similar to New York’s. Thus, there is a disconnect 
between the ABA/SEC rule and state rules, since the 

An attorney considering
whether to become a Dodd-Frank 

whistleblower must determine
whether it is ethical to do so.

But which rules apply?
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lawyer for unprofessional conduct in an SEC proceeding; 
it is quite another for the federal government to seek to 
regulate attorney-client confidential communications. 
The Constitution does not give the federal government 
the right to license or regulate the practice of law.

Moreover, federal prosecutors under the McDade 
Amendment are subject to state ethics rules. The 
McDade Amendment provides that “an attorney for the 
Government shall be subject to State laws and rules, and 
local Federal court rules, governing attorneys in each 
State where such attorney engages in that attorney’s 
duties, to the same extent and in the same manner as 
other attorneys in that State.”34 State ethics rules bind 
federal lawyers, including SEC staff attorneys. It would 
be anomalous for SEC lawyers, who must obey state 
ethics rules, to argue that private practitioners, who are 
licensed by the state, must defer to SEC ethics rules, when 
such conduct may affect the rights of clients.

Indeed, no court has found that state ethics rules 
governing lawyers’ communications with their clients are 
preempted by SEC regulations. After all, the states, not the 
federal government, issue plenary law licenses. Moreover, 
state ethics regulators have not been unanimous in 
deferring to federal regulation of attorney conduct. For 
example, the organized bar in California refused to take 
a backseat to the SEC, warning that “portions of [Rule 
205] seemingly conflict with our statutory duty to protect 

Which rules govern in the event of a conflict? SEC Rule 
205, which was promulgated pursuant to the authority of 
the Sarbanes-Oxley Act of 2002, proclaims its supremacy 
over state ethics rules. According to SOX, “[w]here the 
standards of a state or other United States jurisdiction 
where an attorney is admitted or practices conflict with 
these standards, these standards shall govern.”31 The 
“predominant effect of the conduct” is the standard under 
Model Rule 8.5(b) for conflict purposes. A predominant 
effect in a state jurisdiction would favor state ethics rules 
under RPC 8.5. A predominant effect on federal law 
might yield a different result, depending on the facts.

Some scholars (and regulators) have argued that federal 
law reigns supreme, and that regulations promulgated 
under SOX preempt inconsistent state regulations. For 
example, in their 2004 article Professors Cramton, Cohen 
and Koniak argue that the SEC has been too lenient 
on securities lawyers, and that it should step up its 
regulation of big firm securities lawyers. Their article 
posits that “the SEC had authority to, and did in fact, 
draft rules that preempt state ethics rules that prohibit or 
restrict disclosure of material violations of law,”32 opining 
that the legislative history of Sarbanes-Oxley suggests 
that Congress intended to regulate the legal profession 
and, specifically, reporting up the corporate ladder. 
Asserting that other federal agencies have the right to 
control and regulate practice before them, Cramton, 
Cohen, and Koniak argue that “[t]here is no basis for 
singling out the securities bar, among all lawyers engaged 
in federal practice areas, as being entitled to immunity 
from federal regulation.”33

The problem with their pro-preemption argument is 
that it erroneously conflates a federal agency’s right to 
restrict or permit lawyers or non-lawyers to practice in 
a federal forum, which may be regulated by the relevant 
federal agency, with its authority to create a parallel set 
of conflicting in-state lawyer confidentiality rules, an area 
of regulation that has long been exercised by the states. It 
is one thing for the federal government to say who can 
appear before the Internal Revenue Service or the Patent 
and Trademark Office;  it is usurpation of a different order 
for federal agencies to define permissive circumstances 
under which a state-licensed lawyer may reveal client 
confidences to the federal government, irrespective of 
state ethics rules. States have no interest in preventing 
non-lawyers from prosecuting patent applications. But 
they do have an interest in protecting the confidentiality 
of their citizens’ communications with lawyers. Cramton, 
Cohen, and Koniak, who believe that securities lawyers 
need to be reined in by the SEC, elide over this important 
distinction.

It feels disquieting, and is perhaps unconstitutional, 
for the federal government to arrogate to itself the power 
to purport to regulate state attorney ethics. While the 
concept of a federal law license has been floated, it is still 
in the pipe-dream phase. It is one thing for the SEC to bar a 
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Some guidance, at least by analogy, is provided by 
a recent federal opinion in a qui tam whistleblower 
case brought and decided under the False Claims Act. 
The plaintiffs in United States ex rel. Fair Laboratory 
Practices Associates v. Quest Diagnostics Inc. brought a 
qui tam action claiming that the defendant diagnostic 
laboratory engaged in kickbacks by underpricing some 

services in order to garner other, federally paid-for 
and more lucrative business.42 The plaintiffs 

had excellent intelligence about the 
defendant’s illegal conduct, since 

its principal, a lawyer named 
Mark Bibi, had served for five 

years as general counsel for 
the defendant’s predecessor. 
Armed with an expert 
affidavit from legal ethics 
guru Steven Gillers, the 
defendant claimed that Bibi 
had breached his ethical 
duty of confidentiality to 
his former client by using 

confidential information to 
bring the qui tam claim. Bibi 

and his co-plaintiffs demurred, 
arguing that state ethics rules 

permitted the revelation in order 
to prevent or rectify client fraud. 

The district court rejected the plaintiffs’ 
arguments, disqualified Bibi and dismissed 

the qui tam case in its entirety. The court reasoned 
that state ethics rules did apply, at least in the case 
before it; Bibi’s disclosures vastly surpassed what was 
necessary to remedy the fraud; and the revelation of 
client confidences infected the entire prosecution. The 
court wrote that if a state ethics rule is “inconsistent 
with or antithetical to federal interests, a federal court 
interpreting that rule must do so in a way that balances 
the varying federal interests at stake.”43 According to 
the court, “Counsel for [the relators] are privy to [the 
defendant’s] . . . confidential information and are in 
a position to use that information to give present or 
subsequent clients an unfair, and unethical, advantage.”44

The federal interest in preventing kickbacks, on the facts 
of that case, was outweighed by the state interest in 
protecting client confidences. 

Other federal courts have applied a totality of the 
circumstances analysis to weigh the conflicting interests 
presented by attorney-whistleblower claims. For 
example, the Ninth Circuit Court of Appeals, in Van 
Asdale v. International Game Technology, upheld the right 
of terminated in-house lawyers to bring a retaliation 
suit under the whistleblower provisions of the Sarbanes-
Oxley Act.45 In that case, the plaintiffs were in-house 
intellectual property lawyers for a publicly traded slot 
machine distributor. In the course of due diligence for a 

confidential client information.”35 The California bar 
wrote in response to SEC regulations under SOX that 
“[a]n attorney faced with choosing between potentially 
irreparable harm to a client’s interests arising from 
disclosure of a confidence or the cost of a good faith, well 
founded objection to the SEC’s rules is virtually duty-
bound to select the latter.”36

Similarly, in response to the implementation of Rule 
205, the Washington State Bar Association 
issued a Formal Ethics Opinion 
advising Washington attorneys to 
“not reveal [client] confidences 
and secrets unless authorized 
to do so under the RPCs.”37

The Washington opinion also 
noted that because of the 
“current lack of case law 
on the pre-emption issue, 
a Washington attorney 
cannot as a defense against 
an RPC violation fairly 
claim to be complying in 
‘good faith’ with the SEC 
Regulations, as that term is 
used in [Rule 205].”38

By contrast, North Carolina 
took a more deferential approach 
to the SEC Rule. In a 2005 Formal 
Ethics Opinion, the North Carolina bar 
commented that there is a presumption that 
Rule 205 is a valid exercise of the SEC’s authority 
and, therefore, “a North Carolina attorney may, without 
violating the North Carolina [RPCs], disclose confidential 
information as permitted by Rule 205 although such 
disclosure would not otherwise be permitted by the NC 
Rule.”39

In some jurisdictions, the dispute over federal 
preemption may be more theoretical than practical. 
ABA Model Rule 1.6(b)(6) permits disclosure of client 
confidential material “where permitted by law or 
court order.” New York RPC 1.6(b)(6) similarly permits 
disclosure “to comply with other law or court order.”40

While not compelling, it could be argued that a disclosure 
permitted by the federal securities laws is a disclosure 
made “to comply with other law” within the meaning 
of RPC 1.6. In other jurisdictions, however, notably 
California and Washington State, a lawyer who discloses 
client confidential information to the SEC may well run 
afoul of state ethics laws.41

Since the Dodd-Frank whistleblower provisions went 
into effect on August 12, 2011, there has been little 
authority directly interpreting its provisions, particularly 
with respect to the interplay of state and federal attorney 
ethics rules. However, the limited authority on these 
rules has not by any means assumed federal preemption 
of state ethics rules. 
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On the other hand, the court’s holding in Fair Laboratory 
suggests that a lawyer who affirmatively and aggressively 
seeks to exploit confidential information for personal 
benefit is likely to be subjected to a higher standard. 
Under either standard, both federal courts were receptive 
to arguments based on lawyers’ ethical obligations under 
state law, and balanced the state and federal interests. 
Neither case presented the perfect storm posed by the 
disconnect between SEC Rule 205 and state ethics rules. 
But neither case held that state ethics rules were federally 
preempted. Accordingly, it is unlikely that a federal court 
would plainly find that the SEC regulations promulgated 
under Dodd-Frank that explicitly pay homage to the 
various state ethics rules preempt or override those same 
rules.

Conflict of Interest Rules
In addition, a personal conflict is posed by the Dodd-
Frank whistleblower bounties for corporate lawyers. A 
lawyer confronted with potential corporate wrongdoing 

must make some difficult, gut-wrenching decisions. A 
corporate lawyer, whether in-house or in private practice, 
must decide whether to report wrongdoing up the 
corporate ladder. In so doing, the lawyer may be ending 
the career of his or her principal contact within the 
organization. The whistleblowing lawyer may have to 
go over the head of the principal contact, including, 
potentially, the corporation’s general counsel. The lawyer 
must decide whether the potential violation is material, 
and, in some states, whether it amounts to a crime. The 
lawyer must evaluate and consider varying requirements 
under SEC and state ethics rules. The reporting lawyer 
may get fired, and end up bringing a retaliation claim. 

These complex and potentially inconsistent considera-
tions call for the exercise of objective, dispassionate 
professional judgment. A lawyer whistleblower faces a 
once-in-a-lifetime ethical dilemma, a potentially career-
ending conflict. A misjudgment in either direction could 
result in a malpractice claim or professional discipline. 
A lawyer who blows the whistle prematurely could 
harm the client and be professionally responsible for the 
precipitous disclosure of client confidences. A lawyer 
who fails to report up the ladder credible evidence of 
corporate wrongdoing could be prosecuted by securities 
regulators, subject to professional discipline by the SEC, 
and subject to reciprocal discipline by state bar counsel.49 

Under these delicate circumstances, the last thing 
lawyers need is a financial incentive to cloud their 

proposed merger, the in-house lawyers for the acquiring 
company (a brother and sister team) learned that a patent 
infringement claim was the major asset of the acquired 
company. Following the merger, the lawyers learned that 
the patent was probably invalid due to prior art, and that 
high-ranking company officers may have been aware of 
this fact. As a result, investors were potentially misled by 
public disclosures about the value of the merger. Shortly 
after the corporate IP lawyers brought this matter to the 
attention of the company’s president, they were fired.

The sacked lawyers brought a wrongful discharge 
claim under SOX, which prevents retaliation against 
any person alleging discrimination based on conduct 
protected under the act.46 The reporting of securities 
fraud was protected conduct. The defendant corporation 
moved to dismiss, arguing that the plaintiff-lawyers 
could not prove their case without revealing protected 
client confidences and waiving privileges. The Ninth 
Circuit rejected this argument, reasoning that the court 
could permit the case to proceed while taking precautions 

to limit the disclosure of confidential information. 
The court wrote that “concerns about the disclosure 
of client confidences in suits by in-house counsel” 
did not, without more, require dismissal of the case, 
observing that the district court could take protective 
measures by which it could balance the terminated 
lawyers’ claim against the company’s right to preserve 
the confidentiality of attorney-client protected material.47 
The court further noted that nothing in the Sarbanes-
Oxley Act “indicates that in-house attorneys are not also 
protected from retaliation under this section, even though 
Congress plainly considered the role attorneys might 
play in reporting possible securities fraud.”48 Without 
announcing any broad, bright-line rules, the Ninth Circuit 
held that the plaintiffs had adduced sufficient evidence 
to reverse a grant of summary judgment in favor of the 
employer. Thus, under the Van Asdale standard, a whistle-
blowing lawyer may bring a retaliation claim under SOX, 
and concerns about disclosure of confidential information 
can be accommodated by balancing the plaintiff’s need 
to bring the claim against the client’s confidentiality 
concern.

What do these authorities portend for the future of 
Dodd-Frank whistleblower claims? The message of Van 
Asdale is that a terminated lawyer with a valid federal 
retaliation claim will garner some sympathy from the 
courts, which will try to fashion a way to permit the claim 
while minimizing disclosure of confidential information. 

A lawyer whistleblower faces a once-in-a-lifetime ethical dilemma,
a potentially career-ending confl ict; a misjudgment could result

in a malpractice claim or professional discipline.
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judgment by requesting the waiver. By the very act of 
requesting the waiver, the lawyer would implicitly be 
informing the client of his intention to profit from a future 
whistleblower claim. Let’s imagine such a hypothetical 
conversation. It might go something like this:

Lawyer: I wish to inform you that I have uncovered 
credible evidence of a material violation of the federal 
securities laws that I am obligated to report up the 
ladder, over your head, to the full board of directors.
Client: That’s terrible. We should investigate this 
matter promptly.
Lawyer: That’s not all. In the event that the full 
board does not act promptly or decisively to remedy 
the wrongdoing, I may seek to file a whistleblower 
claim under the Dodd-Frank Act, for which I may 
be entitled to a bounty of 10% to 30% of the penalty 
that the SEC may exact against the company. Based 
on what I know so far, I anticipate that this case 
could result in a $30 million fine. My share would 
be approximately $3 million to $10 million. While 
this could affect my professional judgment, I don’t 
believe it will, and I want you to agree to permit me 
to continue as the company’s lawyer.
Client: Wait a minute. Are you telling me you 
might, under some circumstances, report confidential 
information to regulators? 
Lawyer: Yes. But I can still represent the company 
diligently.
Client: How can I trust you to continue as the 
company’s lawyer if you may seek to blow the 
whistle on our company for your personal profit and 
implicate me and everyone else you have worked 
with?
Lawyer: I represent the company, not you. I have to 
comply with my ethical obligations under SEC Rule 
205.
Client: You are fired.
Lawyer: You can’t fire me. I am protected from 
retaliation by Dodd-Frank.
Client: I am not firing you for reporting up or 
reporting out. I am firing you because you have a 
personal conflict of interest and can no longer give 
me or the company objective, disinterested advice.

In the foregoing hypothetical example, the lawyer 
advises the client that he must report wrongdoing up 
the corporate ladder, and possibly out to regulators. The 
lawyer simultaneously requests a waiver in order to 
permit ongoing representation. The client discharges the 
lawyer because she has reason to question the lawyer’s 
professional judgment, not because of protected activity 
under Dodd-Frank. But the client needn’t discharge 
the lawyer to get to the same point. The client can 
merely decline to consent to the waiver. Under those 
circumstances (and a slight tweak of the hypothetical), 
the lawyer must withdraw from the representation, 
because the client refuses to waive a conceded conflict. 
In the event of an in-house corporate lawyer, this could, 
depending on the facts, require the lawyer to withdraw, 
i.e., quit his or her job.

professional judgment. Yet Dodd-Frank provides lawyers 
with potential bounties that range from $100,000 to 
literally millions of dollars in larger cases. Since lawyers 
are fallible, imperfect people, these bounties could tend 
to place their personal interests in potential conflict 
with those of their clients, thereby clouding lawyers’ 
professional judgment.

ABA Model Rule 1.7 provides some guidance in the 
event of a conflict raised by such personal interests. 
According to that rule, a lawyer may not ethically 
represent a client, absent a valid waiver, if “there is 
a significant risk that the representation of one or 

more clients will be materially limited by the lawyer’s 
responsibilities to another client, a former client or a third 
person or by a personal interest of the lawyer.”50 New York’s 
formulation provides:

(a) Except as provided in paragraph (b), a lawyer shall 
not represent a client if a reasonable lawyer would 
conclude that either:
(1) the representation will involve the lawyer in 
representing differing interests; or
(2) there is a significant risk that the lawyer’s 
professional judgment on behalf of a client will be 
adversely affected by the lawyer’s own financial, 
business, property or other personal interests.51

In either formulation, a lawyer must obtain a valid 
written waiver under Rule 1.7(b) in the event of a 
“significant risk” that the lawyer’s professional judgment 
or representation will be adversely affected by the 
lawyer’s personal interest. This raises three difficult and 
potentially unanswerable questions. First, wouldn’t just 
about any lawyer’s professional judgment be affected by 
a potential six- or seven-figure bounty award? Second, 
how would a lawyer obtain a conflict waiver under 
these circumstances? Third, would a written waiver be 
enforceable?

In the first instance, almost any lawyer’s professional 
judgment is likely to be affected, consciously or otherwise, 
by the prospect of a significant bounty payment. While all 
lawyers undoubtedly value their professional licenses, at 
some point a million-dollar bounty can be tempting.

Second, it is difficult to imagine a whistleblower 
simultaneously deciding whether to report wrongdoing 
up the corporate ladder while asking the client for 
informed consent to the conflict waiver. Almost by 
definition, the would-be whistleblower would be 
acknowledging a defect or weakness in professional 

A lawyer’s professional
judgment may be clouded by the

prospect of a bounty award.
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attorney must be disqualified, regardless of whether 
the defendant is willing to waive his right to conflict-
free counsel.53 

Thus, not all conflicts are waivable, particularly 
when they involve a conflict with the lawyer’s personal 
interest. Given Worth’s $10 million contract with the 
PBA, and the restrictions that deal imposed on his 
representation of Schwarz on the facts of the Louima 
case, “no rational defendant” would knowingly have 
desired his representation. In short, a conflict with the 
lawyer’s personal interests can be profound and, in some 
circumstances, unwaivable. 

It does not require much imagination to apply the 
Schwarz ruling to potential conflicts under Dodd-Frank. 
A prospective whistleblower may hope to claim close to 
a $10 million bounty by reporting a securities fraud of $30 
million or more. Such a lawyer’s professional judgment 
may be clouded by the prospect of a bounty award, which 
could tilt the lawyer in favor of reporting out a violation 
that otherwise perhaps should be reported up the ladder. 

In fact, precipitous reporting out could violate state 
ethics rules, and corporate lawyers may find themselves 
in a conflict situation because of the potential of a 
whistleblower bounty. Such a conflict can tend to cloud a 
lawyer’s professional judgment, and furthermore, it may 
be unwaivable. 

Conclusion
Securities lawyers confronted with evidence of corporate 
wrongdoing are faced with conflicting ethical and 
fiduciary responsibilities. Would-be whistleblowers are 
well advised to consider the varying and potentially 
conflicting obligations of SEC and state ethics regulations. 

Lawyers who report out corporate wrongdoing may 
run afoul of state ethics regulations and could, at least 
theoretically, be subject to state discipline. State ethics 
rules are inconsistent with each other and with SEC 
Rules.

Courts faced with conflicts between state and federal 
ethics rules are unlikely to apply a blanket preemption 
analysis; indeed, they cannot. If precedent is a guide, 
federal courts will apply a fact-specific totality-of-the-
circumstances analysis in balancing state and federal 
interests in evaluating the validity of whistleblower 
claims under Dodd-Frank implicating state attorney 
ethics rules. Indeed, the McDade Amendment indicates 
that federal lawyers must adhere to state ethics rules. It 
is highly unlikely that lawyers can ethically disregard 
state ethics rules. Moreover, lawyers should be mindful 
of the potential that their professional judgment could be 
influenced by the prospect of collecting a bounty from the 
government under the Dodd-Frank Act.  ■
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How is a court to sort this out? An in-house corporate 
lawyer who is wrongly discharged under Dodd-Frank 
may bring a retaliation case, and such a lawyer is 
likely to cite Van Asdale in support. On the other hand, 
Dodd-Frank does not explicitly or implicitly preempt or 
supersede state ethics rules, and a lawyer with a conflict 
of interest may not be able to obtain a valid waiver. Such 
a lawyer may need to voluntarily resign under RPC 1.16.

Lawyers whose representation conflicts with their 
personal interests are not new. Consider, for example, 
the decision of the Second Circuit Court of Appeals in 
United States v. Schwarz, which upended an on-the-record 
conflict waiver conducted in open court in a criminal 
prosecution.52 In the Abner Louima police brutality 
scandal of the 1990s, NYPD Officer Justin Volpe pleaded 
guilty to sexually assaulting Louima with a broomstick 
in a Brooklyn police precinct bathroom. While swearing 
that Volpe had an accomplice who held him down 
during the attack, Louima couldn’t make a definitive 
identification. The government prosecuted Police Officer 
Charles Schwarz, Volpe’s partner, as the accomplice, 
based largely on circumstantial evidence. However, 
substantial evidence placed other police officers in the 
vicinity of the precinct bathroom at the time of the 
assault. Those officers were also high-ranking members 
of the Patrolmen’s Benevolent Association (PBA), the 
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Prior to trial, Steven Worth, Schwarz’s lawyer, signed 
a $10 million two-year contract with the PBA. One 
potential strategy would have been for Schwarz to argue 
that he wasn’t the accomplice and to point the finger 
at one of several other police officers, each of whom 
had positions of power and influence with the PBA. 
Worth and Schwarz elected not to pursue that strategy. 
Upon learning of the potential conflict, the district judge 
held a formal, on-the-record, conflict waiver hearing at 
which Schwarz was fully apprised in open court of his 
attorney’s potential conflict. Schwarz waived the conflict, 
and proceeded to be convicted at a trial in which he 
denied being Volpe’s accomplice, yet refused to point the 
finger at any other (PBA delegate) cop. 

The Second Circuit reversed, holding that Worth’s 
conflict was unwaivable as a matter of law, and that 
no rational person in Schwarz’s situation would have 
waived that conflict or pursued that defense. The court 
wrote that Worth’s representation of Schwarz “was in 
conflict not only with his ethical obligation to the PBA as 
his client, but also with his own substantial self-interest 
in the two-year, $10 million retainer agreement his newly 
formed firm had entered into with the PBA.” As a result, 
the court announced the following test:

An actual or potential conflict cannot be waived if, in 
the circumstances of the case, the conflict is of such 
a serious nature that no rational defendant would 
knowingly and intelligently desire that attorney’s 
representation. Under such circumstances, the 
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Introduction
Having devoted the last two columns 
to a recent trilogy of significant First 
Department electronic disclosure 
cases, I thought I would close out the 
topic with a look at a number of recent 
appellate and trial level decisions from 
the world of electronic disclosure.

Social Networking Evidence
In Johnson v. Ingalls,1 the plaintiff was 
injured when she either jumped or 
fell from a vehicle operated by the 
defendant. The plaintiff appealed a 
verdict for the defendant, contending, 
inter alia, that the trial court erred in 
admitting into evidence photographs 
obtained from the plaintiff’s Facebook 
account, a contention the Third 
Department rejected:

We further reject plaintiff’s 
contention that certain photographs 
obtained from her Facebook account 
were unduly prejudicial and 
improperly admitted into evidence. 
After an in camera review, Supreme 
Court excluded the majority of 
the photographs that defendants 
proffered as unduly prejudicial, 
cumulative or insufficiently 
probative, but permitted use of 
approximately 20 photos during 
plaintiff ’s cross-examination. 
Plaintiff claimed that, as a result 
of her injury, she suffered severe 
anxiety, vertigo, constant migraines 
and pain for a period of about two 
years, that her anxiety prevented 
her from going out or socializing 
with friends, and that she required 
antidepressant medication. The 
photos admitted were taken over 
a 1 1/2-year period beginning 

shortly after the accident. They 
depicted plaintiff attending parties, 
socializing and vacationing with 
friends, dancing, drinking beer in 
an inverted position referred to in 
testimony as a “keg stand,” and 
otherwise appearing to be active, 
socially engaged and happy. They 
further revealed that plaintiff 
consumed alcohol during this 
period, contrary to medical advice 
and her reports to her physicians. The 
discretion of trial courts in rendering 
evidentiary rulings is broad. The 
photographs had probative value 
with regard to plaintiff’s claimed 
injuries, their evidentiary value 
was properly balanced against their 
potential for prejudice, and we find 
no abuse of discretion.2

When the plaintiff took the keg 
stand, I mean witness stand, the 
cross-examination must have been 
uncomfortable, to say the least. Johnson 
serves as a useful reminder that the 
most damaging wounds in litigation 
are often those that are self-inflicted. 
What is surprising is that the plaintiff 
did not withdraw at least some of 
the damage claims highlighted by 
the appellate court, which might 
have obviated the relevance of some 
of the photos ultimately admitted, 
particularly in light of the careful 
balancing test the trial court appears to 
have applied.

Johnson also shows the potential 
value of social media material for 
cross-examination, whether directly 
addressing a claim or defense, 
or on a collateral issue. Care must 
be taken, however, to establish a 

proper foundation for the matter to 
be discoverable, before the issue of 
admissibility is addressed. Accordingly, 
the First Department denied “access to 
plaintiff’s social networking accounts, 
[where] no showing has been made 
that ‘the method of discovery sought 
will result in the disclosure of relevant 
evidence or is reasonably calculated to 
lead to the discovery of information 
bearing on the claims.’”3

The importance of the nature and 
extent of the in camera review by the 
trial court cannot be understated. 
In another personal injury action, 
Patterson v. Turner, the plaintiff 
alleged physical and psychological 
injuries, and the defendant sought 
disclosure of all Facebook records 
created by the plaintiff after the date 
of the occurrence, including deleted 
and archived records.4 The First 
Department remanded for further in 
camera review by the trial court:

Plaintiff claims damages for 
physical and psychological injuries, 
including the inability to work, 
anxiety, post-traumatic stress 
disorder, and the loss of enjoyment 
of life. Although the motion court’s 
in camera review established that at 
least some of the discovery sought 
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[the] privacy” of the Town’s former 
employee. We therefore modify 
the order by denying that part 
of plaintiffs’ cross motion seeking 
to compel the Town to disclose 
the unredacted diary of a former 
employee of the Town, and we 
remit the matter to Supreme Court, 
Erie County, to determine that part 
of the cross motion following an in 
camera review of the diary.8

A recent Fourth Department decision 
makes clear that a party’s failure to 
establish a proper foundation for the 
disclosure of social-media matter will 
not, in and of itself, preclude that party 
from making a subsequent application 
for disclosure, supported by a proper 
foundation.9

Spoliation of ESI
In 915 Broadway,10 one of the first cases 
applying Voom HD Holdings, LLC v. 
EchoStar Satellite, LLC,11 a trial court 
imposed the most stringent sanction 
available, the striking of a party’s 
pleading, here the plaintiff’s amended 
complaint, for the spoliation of ESI:

Paul Hastings seeks dismissal of 
the amended complaint, in light of 
915 Broadway’s complete failure to 
preserve key evidence relevant to 
Paul Hastings’ claims and defenses 
in this action. I agree that dismissal 
is the only remedy capable of 
addressing the prejudice imposed 
upon on [sic] Paul Hastings as a 
result of 915 Broadway’s conduct, 
as no other remedy can rectify 
the gaps in the evidentiary record 
resulting from 915 Broadway’s 
own misconduct. If the amended 
complaint is not dismissed, Paul 
Hastings will have to defend itself 
against 915 Broadway’s claims 
without the benefit of a full and 
complete record. Dismissal is 
warranted not only because 915 
Broadway’s intentional and 
reckless destruction of electronic 
evidence has been so widespread 
that it precludes Paul Hastings 
from fairly litigating its claims 
and defenses, but also because the 
destruction persisted months after 
Paul Hastings raised its concerns 

“will result in the disclosure of 
relevant evidence or is reasonably 
calculated to lead to the discovery of 
information bearing on the claims,” 
it is possible that not all Facebook 
communications are related to the 
events that gave rise to plaintiff’s 
cause of action. Accordingly, we 
reverse and remand for a more 
specific identification of plaintiff’s 
Facebook information that is 
relevant, in that it contradicts or 
conflicts with plaintiff’s alleged 
restrictions, disabilities, and losses, 
and other claims.5
The First Department also reviewed, 

and rejected, the plaintiff’s argument 
that the privacy settings selected by 
the plaintiff dictated whether the 
Facebook records were discoverable: 
“The postings on plaintiff’s online 
Facebook account, if relevant, are 
not shielded from discovery merely 
because plaintiff used the service’s 
privacy settings to restrict access, just 
as relevant matter from a personal 
diary is discoverable.”6

In Patterson, the First Department 
cited the Fourth Department’s Faragiano 
v. Town of Concord.7 In Faragiano, which 
involved a plaintiff’s written diary, the 
court explained that the trial court, in 
evaluating whether to order the diary’s 
disclosure,

abused its discretion in granting 
that part of plaintiffs’ cross motion 
seeking to compel the Town to 
disclose the unredacted diary of 
a former employee of the Town 
without first reviewing the diary 
in camera. The court previously 
had ordered disclosure of the 
diary, with “any privileged, 
or personal, non-work related 
entries that have nothing to do 
with the occurrence herein to be 
redacted.” A redacted diary was 
provided and, in now seeking 
disclosure of the unredacted 
diary, plaintiffs have raised valid 
questions concerning the nature of 
the redactions. We conclude that 
the court should have reviewed 
the diary in camera “to determine 
whether full disclosure is required 
and to minimize the intrusion into 

about 915 Broadway’s preservation 
efforts, and the incompleteness 
of the evidentiary record in this 
case.12

The trial court explained when 
striking a pleading is an appropriate 
remedy:

Generally, dismissal of a cause 
of action is warranted where the 
destroyed evidence is key to the 
innocent party’s claims or defenses. 
However, [i]t is fundamentally 
unfair to require [a party] to come 
forward with evidence that the 
destroyed [documents] are key 
evidence . . . , where [the party] has 
no way of knowing what records 
were destroyed. That is exactly why 
there are sanctions for spoliation. 
[The party] will never know what 
was in the records . . . which is why 
[the spoliating party] should have 
preserved the records.13

The trial court recited the relevant 
conduct of the plaintiff:

Likewise, here, Paul Hastings 
cannot know exactly what 
documents were destroyed because 
of 915 Broadway’s misconduct. 
However, it is clear that the 
following intentional, willful and/
or grossly negligent destruction 
of evidence by 915 Broadway has 
tainted the record in this case: (1) 
Poretsky’s intentional deletion of 
relevant electronic files after the 
duty to preserve arose, and until 
December 2010; (2) the failure of 
915 Broadway to investigate the 
ways in which emails were stored 
and retained by its principals, or 
to make any effort to ensure that 
the custodians were complying 
with their preservation duties; (3) 
the complete failure of six of 915 
Broadway’s custodians to suspend 
the automatic-deletion functions 
associated with their electronic 
files, even after receipt of the 
Litigation Hold; (4) the complete 
failure of all of 915 Broadway’s 
custodians to suspend the regular 
destruction of backup tapes or 
create electronic images of their 
data; and (5) the replacement of 
email servers in January 2011 
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The trial court concluded with 
mention of the potential costs involved: 
“The court is not insensitive to the costs 
of its order. However, discovery in this 
age of electronically stored information 
and, thus litigation, has become an 
exceedingly expensive venture. This is 
even more the case, when the subject 
of the action is computer software and 
programming.”20

Conclusion
Attorneys and their clients are long 
past the point in time when ignorance 
was a viable defense for failing to 
follow e-discovery obligations. While 
there will certainly be refinements 
and adjustments made to e-discovery 
rules over time, a relatively settled 
landscape now appears to stretch 
into the foreseeable future. With 
e-discovery assuming its rightful 
place as a component of, rather than 
a driving force behind, litigation, this 
column will turn to some “old school” 
disclosure and evidentiary issues in 
the months ahead. So, a Happy Fourth 
to all, and see you in September.  ■
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After examining the positions 
advanced by the parties, the trial court 
held:

Here, plaintiffs’ misappropriation 
claim alleges a number of 
different trade secrets beyond 
its compilation theory. Plaintiffs 
who have brought this action, 
bear the burden of proving their 

allegations. Merely providing 
defendants with plaintiffs’ 
“reference library” to establish 
what portions of their source code 
are in the public domain shifts the 
burden to defendants to clarify 
plaintiffs’ claim. Additionally, 
the disclosure does not enlighten 
either defendants or the court as 
to what sequencing of publicly 
known components or licensed 
components, are trade secrets. 
Hence, it is insufficient.
Moreover, it would be unfair 
to allow plaintiffs to discover 
Axioma’s trade secrets prior 
to revealing their own. Should 
defendants remain in the dark as to 
the explicit portions of the source 
codes that plaintiffs deem to be 
trade secrets misappropriated by 
defendants, plaintiffs, once privy to 
Axioma’s source codes, could tailor 
their theory of misappropriation to 
Axioma’s work.
Indeed, Axioma’s work could be 
misappropriated. For this reason, 
plaintiffs are precluded from 
seeking further discovery from 
defendants until they identify, with 
reasonable particularity, which of 
the component parts or sequencing 
of their source code are not (1) 
publicly available information, (2) 
commonly-used algorithms, or 
(3) third-party licensing. Plaintiffs 
shall further supplement its “paths 
not taken” response to defendants’ 
interrogatory requests.19

associated with two key witnesses, 
which rendered impossible any 
potential recovery of destroyed 
emails, even though Paul Hastings 
had raised its concerns to me about 
915 Broadway’s preservation and 
production efforts months earlier.14

The trial court concluded that 
the plaintiff’s conduct warranted 

dismissal: “These failures resulted in 
the destruction of relevant electronic 
documents, which has prevented 
Paul Hastings from defending the 
causes of action asserted against it. 
It is fundamentally unfair to require 
Paul Hastings to defend itself in a 
vacuum.”15

In addition to dismissing the 
plaintiff’s complaint, the trial court 
awarded the defendant’s request for 
attorney fees and the costs incurred 
in making the motion, holding there 
was “ample authority for granting 
this relief,” citing, inter alia, the First 
Department’s decision in Ahroner v. 
Israel Discount Bank of New York.16

Trade Secrets & Electronic 
Disclosure
In MSCI Inc. v. Financial Engineering 
Associates, Inc.,17 an action for 
misappropriation of trade secrets, 
disclosure centered on computer 
source codes and their components and 
sequencing. The trial court reviewed 
letter briefs on the issue of

“whether the plaintiff has 
to affirmatively identify its 
trade secrets at this juncture or 
is it sufficient to identify the 
components [of the source codes] 
not claimed to be trade secrets.” 
The court had previously made 
a ruling on the issue, early in the 
discovery process. The issue arose 
at a discovery conference and 
was not briefed. That ruling is the 
subject of the letters.18

Attorneys and their clients are long past
the point in time when ignorance was a viable 

defense for failing to follow e-discovery obligations.  
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Your Client’s Insurer Is in 
Receivership – Now What?
By David Axinn

The Superintendent’s role as Receiver is legally and 
functionally distinct from his job as the chief regulator 
of the Department of Financial Services (Department) 
under N.Y. Financial Services Law § 202.3 The Receiver 
relies on a dedicated staff of agents, deputies and others 
who do not assist in his regulatory duties as head of 
the Department.4 This dedicated staff is collectively 
known as the New York Liquidation Bureau (Liquidation 
Bureau or Bureau). The Liquidation Bureau has no 
independent corporate form or identity, but is merely 
an office that handles the Superintendent’s receivership 
duties and certain other functions under the direction of 
a special deputy superintendent. Unlike the Department, 
the Bureau receives no funding or appropriations in the 
state’s budget;5 the Bureau is funded from assessments 
imposed on the assets of the estates it manages and on the 
state’s three insurance security funds.6 

Because the Receiver is authorized to handle only 
non-state funds, he is often described as acting in a 

Introduction
To properly assess a client’s case, it is critical to determine 
whether there is an insurance policy that covers the loss 
or indemnifies the defendant for litigation costs. The 
existence of such a policy often determines the outcome 
of the dispute. But what if the insurance company that 
issued the policy is insolvent, and what if that insurer is 
now in receivership proceedings in New York? Does your 
client stand a chance of recovery under the policy, and if 
so, after what period of time? There are no simple answers 
to these questions, but the lawyer in this situation should 
be armed with a few basic principles. 

The Superintendent as Receiver 
Distressed or insolvent companies in New York are 
placed in receivership under the supervision of the New 
York state courts and the administration of the New 
York Superintendent of Financial Services as receiver 
(Receiver).1 The Superintendent is given “broad fiduciary 
powers to manage the affairs of distressed domestic 
insurers and to marshal and disburse their assets.”2 
The Receiver currently administers approximately 36 
liquidation and four rehabilitation proceedings and also 
handles a number of ancillary estates and conservations 
relating to receivership proceedings located in other states.

DAVID AXINN is a former Deputy General Counsel and Chief Compliance 
Officer of the New York Liquidation Bureau. Special thanks to William 
Goddard for his insights into receivership law.
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supervised by different sovereigns and, in some respects, 
serve different public policies. In large part, New York 
has an insurance receivership statute because of the 
special role of the insurance industry in protecting the 
public from personal and business hardships associated 
with insurance losses. Insurance is a safety net and 
policyholders are not the same as general creditors 
in a bankruptcy. The state has an important interest 
in minimizing the economic impact associated with 
an insurer’s failure and has designed the statute to 
ensure an orderly and fair disposition of the insurer’s 
assets. For similar reasons, Insurance Law Article 76 and 
the Workers’ Compensation Law have designated the 
Superintendent as administrator of three of the state’s 
insurance security funds, which, as discussed below, 
provide an additional protection to New Yorkers against 
hardships associated with the insolvency of an insurance 
carrier.15 

Article 74 describes a carefully detailed scheme for the 
administration of insurance receiverships. As stated by 
the Court of Appeals in In re Knickerbocker, Article 74 “is 
intended to and does furnish a comprehensive economical, 
and efficient method for the winding up of the affairs of 
such insurance companies by the Superintendent of 
Insurance.”16 Furthermore, the provisions of Article 74 
“are exclusive in their operation and furnish a complete 
procedure for the protection of the rights of all parties 
interested.”17 There is no formal statement of purpose 
of Article 74, but the case law suggests that fair and 
equitable treatment of all creditors and maximization of 
creditor distributions through efficient administration 
and recovery of estate assets are among the top priorities 
of the statute.

Article 74 is a “comprehensive” statute, but there are 
areas where the text is silent or that require interpretation. 
Where the statute is not clear, it is important to remember 
that Article 74 is founded on equitable principles and “the 
dominant purpose of [Article 74] is the preservation and 
enhancement of that company’s assets to the end that the 
interests of all its creditors, policyholders, stockholders 
and the public will be subserved.”18 Thus, when questions 
arise concerning the statute’s interpretation, “equitable” 
principles should be applied.

Liquidation Versus Rehabilitation
Article 74 sets forth two types of domestic receiverships – 
rehabilitations and liquidations – each with its own rules 
and practices. Each proceeding serves different public 
policy goals. 

Liquidation
Most receiverships managed by the Receiver are 
liquidations, which consist of estates that are so deeply 
insolvent or otherwise distressed that they cannot 
be returned to the marketplace or reorganized. In a 
liquidation proceeding, the Receiver is required “to 

private capacity in discharging his receivership duties.7 
This is certainly the case; the Receiver can sue and be 
sued in a private capacity and the Bureau is organized 
in many respects as a private entity.8 However, it may 
be an overstatement to equate the Bureau entirely with 
a private actor. For instance, the Bureau processes and 
pays claims on behalf of the three state security funds 
mentioned above, each of which is a state entity managed 
jointly by the Superintendent and the Department of 
Taxation and Finance. Nor can the dual nature of the 
Superintendent as head of both the Department and the 
Bureau be ignored. The Superintendent is appointed by 
the Governor, upon advice and consent of the Senate,9 
and only a strict constructionist could argue that his alter 
ego, the Receiver, stands outside the realm of politics and 
public policy.10 The Bureau is best understood as a state 
entity that is not an agency and that stands outside the 
state’s budgetary processes. 

The Receiver does not act alone, but shares his 
authority with the courts. The Receiver’s powers derive 
directly from N.Y. Insurance Law Article 74 and, as 
such, he has an independent source of authority;11 yet, 
the Receiver is powerless to take action on behalf of an 
insurance company unless and until he has first been 
appointed to act as Receiver by a competent court.12 
Further, once appointed, the Receiver’s actions with 
regard to an estate are subject to judicial review, although 
only certain of his decisions must be approved by the 
courts prior to taking action.13 

The Receiver and courts have worked out a balance 
of authority in which each has a distinct role in carrying 
out the receivership’s purposes. In the parlance of 
receiverships, it can be said that “the Receiver proposes 
and the court disposes.” The Receiver carries out the 
executive function, determining how to administer estates 
in the best interests of creditors. The court, in turn, is 
generally passive and cannot direct the administration of 
the estate, but it is charged with adjudicating the claims 
of creditors and reviewing the Receiver’s decisions to 
ensure that he has reasonably exercised his discretion.14

Section 202(c) of the Financial Services Law provides 
that the Superintendent’s actions and decisions under the 
Insurance Law are committed to his “sound discretion.” 
Such was the understanding prior to the enactment of the 
Financial Services Law, but it remains to be seen whether 
by making this understanding express, the provision 
has any effect on the balance of power between the 
Superintendent as Receiver and the courts. 

Insurance Law Article 74
The general practitioner may be tempted to compare 
an Article 74 receivership to a bankruptcy proceeding 
under the United States Bankruptcy Code, but this 
can be misleading. Although many of the doctrines in 
bankruptcy have analogs in an Article 74 receivership, 
the two proceedings have evolved on separate tracks, are 
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contingent claim may be a claim submitted by an insured 
that has been named in a lawsuit, but has not been subject 
to a judgment fixing damages. Under the statute, such 
claims are preserved in the proceeding and submitted for 
allowance once they become absolute. 

Creditors sometimes argue that the Receiver is an 
interested party in an allowance proceeding or that he has 
a motive to either reduce claims allowances or maximize 
reinsurance. Neither is the case. As a fiduciary, the 
Receiver is a disinterested administrator whose function 
is to adjust the claim under governing law. This does not 
mean that the Receiver is unable to negotiate claims or 
take adverse positions when he disagrees with a claimant 
as to the controlling law or facts. In the event that a 
claim is disputed, most receivership courts establish 
adjudication procedures by which disputed claims are 
referred to a referee to hear the claim and report to the 
court. 

Once the court has allowed a creditor’s client’s claim, 
there is still no guarantee that the creditor will receive a 
distribution. Insurance Law Article 74 contains a detailed 
distribution scheme that determines the priority in which 
creditors receive payment.25 Unlike the priority scheme 
of the Bankruptcy Code, however, the Article 74 scheme 
is designed to protect policyholders. Once the “actual 
and necessary” administrative expenses of the Receiver 
have been paid as Class One claims,26 the next highest 
class – Class Two claims – consists of claims made under 
insurance policies and claims of security funds.27

Claims of the federal government are designated 
as Class Three.28 Notwithstanding a federal statute 
that requires that the United States be paid first in an 
insolvency distribution,29 the Supreme Court held in 
United States v. Fabe30 that federal law does not preempt 
a state’s priority scheme with regard to the state’s 
regulation of the “business of insurance,” under § 2(b) 
of the McCarran-Ferguson Act, 15 U.S.C. § 1012(b). 
Fabe held that distributions to policyholders fall within 
the “business of insurance,” and therefore receive a 
higher priority than federal claims under state liquidation 
statutes. After the claims of policyholders, however, 
the claims of other creditors do not fall within the 
business of insurance. This means that the federal priority 
statute takes effect below Class Two, placing the federal 
government above all remaining creditors.31 General 
creditors receive a Class Six priority and claims of 
shareholders are Class Nine, the lowest priority.

Distributions to Holders of Allowed Claims
Once a claim has been allowed in a liquidation proceeding, 
it is eligible to receive a distribution. Because estates in 
liquidation are almost always insolvent, distributions 
will be expressed as a percentage of an allowed claim and 
will rarely amount to a 100% payment.

Article 74’s liquidation scheme provides that no 
priority class may receive a distribution from the estate 

take possession of the property of such insurer and to 
liquidate the business of the same.”19 The term liquidation 
is not defined in the statute, but may be thought of as 
the orderly process of monetizing an estate’s assets and 
making distributions to creditors with allowed claims 
against the estate. 

Unlike a rehabilitation proceeding in which the insurer 
may continue to operate, the order of liquidation usually 
dissolves the corporate existence of the insurer, including 
its licenses to write new or renewal insurance policies.20 
The entry of a liquidation order terminates most of the 
insurer’s business and contractual relationships with 
third parties. Under Insurance Law § 7405(b), “the rights 
and liabilities of any such insurer and of its creditors, 
policyholders, shareholders, members” are fixed upon 
entry of the liquidation order.21 This generally means that 
unless the liquidator or the liquidation court specifies 
otherwise, upon the entry of the liquidation order all 
contracts, including policies, are canceled going forward. 

Allowance and Priority
All claims in liquidation, other than the administrative 
expenses of the Receiver, must be presented to the 
Receiver and approved or “allowed” by the court before 
the claimant can receive a distribution in a liquidation 
proceeding. Under Insurance Law § 7433(b), persons 
who appear on the books and records of the insurer as 
policyholders or claimants at the time of the liquidation 
order will automatically be deemed to have submitted 
a timely claim with the liquidator.22 Prior to the 1989 
amendment that added the “books and records” rule, 
claimants were required to submit their claims to the 
liquidator in the form of a proof of claim within four 
months of the liquidation order. Since the adoption 
of § 7433, the four-month rule is generally no longer 
followed. Instead, claimants are free to submit claims in 
the proceeding. If and when the liquidator seeks to cut off 
the presentment of new claims, the current practice is to 
seek a court order imposing a bar date. 

Once a claim has been reviewed, the Receiver 
recommends to the court whether to allow, disallow or 
partially allow the claim.23 As noted above, the Receiver 
merely proposes allowances, and it is the court’s function 
to formally approve or allow the claim. In order for a 
claim to be allowed, it must be absolute, which generally 
means that the underlying loss must have been paid to 
the injured party or have been reduced to a judgment. 
Contingent claims, claims that require additional evidence 
or events to occur in order to ripen into paid or liquidated 
claims, cannot be allowed by the court.24 An example of a 

The Receiver proposes and
the court disposes.
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but lingering, question, however, whether a finding 
of insolvency alone without a liquidation order could 
trigger any of the New York security funds. 

Rehabilitation
If your client has a claim against an insurer in rehabilitation, 
a different set of laws and procedures may apply. The 
purpose of a rehabilitation is not necessarily to monetize 
and distribute the estate’s assets, but “to take such steps 
toward the removal of the causes and conditions which 
have made such proceeding necessary.”37 In general, the 
rehabilitator does not dissolve the insurer’s corporate 
existence,38 but continues to operate the company in a 
limited manner. In some cases, the rehabilitator continues 
to employ key personnel who ran the company prior to 
rehabilitation using the same office space. 

The goal of rehabilitation can be viewed from different 
perspectives. In theory, the objective is to remove the 
“causes and conditions” of the proceeding and return the 
company to the marketplace as a solvent insurer. This 
may include taking steps such as replacing management, 
attracting new capital investments or selling non-
productive assets. In many cases, however, insurers enter 
rehabilitation in such an impaired condition that returning 
the company to the marketplace is impracticable. In such 

until every claim in each higher class has received full 
payment for its allowed claims. Thus, if the estate’s 
assets are insufficient to reach your client’s priority 
class, the client will not receive a distribution. Even if 
your client’s allowed claim falls within a class that is “in 
the money,” the client may have to wait a considerable 
amount of time before receiving payment. Before making 
a distribution, the Receiver is required to “assure the 
proper recognition of priorities and a reasonable balance 
between the expeditious completion of the liquidation 
and the protection of unliquidated and undetermined 
claims.”32 The Receiver must therefore properly reserve 
for developing claims prior to making any distribution 
payments to creditors with allowed claims. 

Striking this balance can be quite difficult in cases 
with long-term (long-tail) liabilities developing over 
decades, such as asbestos claims. In such cases, the 
Receiver may make only small interim distributions on 
allowed claims as funds are collected on behalf of the 
estate. The Receiver may also petition the court for a “bar 
date,” which cuts off creditors’ ability to present claims in 
the receivership so that the liabilities of the receivership 
can be determined with more precision. 

Security Fund Coverage
After considering the obstacles to 
receiving payment in a liquidation, 
your client may be surprised to 
learn that he or she is entitled to a 
prompt and full payment through 
submission of his or her claim to a New 
York security fund or the guaranty 
association of another state. Depending 
on the residence of your client and 
the location of the risk that is covered 
by the policy, your client’s claim may 
be covered by one of the four New 
York security funds.33 The New York 
Property/Casualty Insurance Security 
Fund, for instance, provides a statutory 
benefit up to $1 million34 per claim 
under certain types of property and 
casualty policies owned by New York 
residents or insuring New York-based 
risks.35 

In addition, each of security funds 
requires that the insurer in receiver-
ship has been authorized, meaning 
licensed,36 to write the insurance 
policies in New York and that the court 
make a finding of insolvency, or in the 
case of the life insurance guaranty fund, 
a finding of impairment. In practice, 
the security funds have historically 
been triggered only by the liquidation 
of a domestic insurer. It is an academic, www.heirsearch.com
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Last, the Receiver must be mindful of the possibility 
that a rehabilitation may later be converted to a liquidation 
if “at any time the superintendent deems further efforts 
to rehabilitate such insurer would be futile.”42 If the 
proceedings are converted, prior settlements that are 
in excess of the amount that would have been paid in 
liquidation may raise objections from creditors. In certain 
cases, such payments could risk being characterized 

as preferential – i.e, payments made with the intent to 
provide the recipients greater amounts than they would 
have received in liquidation – and be subject to clawback 
by the court.43 

The Receivership Stay
A final word about the impact of judicial stays in 
receivership: If your client has a claim directly against an 
insurer in receivership, the claim is likely to be subject to 
a judicial stay imposed by the receivership court barring 
the commencement or continuation of legal proceedings 
against the insurer. The initial order placing the insurer 
in receivership typically enjoins the commencement of all 
actions against the estate or the Receiver.44 Depending on 
the estate and the type of receivership, the receivership 
order will also temporarily enjoin so-called third-party 
proceedings in which the insurer is obligated to defend 
an insured.45 Other stays to prevent interference with 
the receivership or waste of assets may be granted under 
Insurance Law § 7419.

The granting of a stay enjoining litigation in a New York 
state court, however, does not necessarily stay proceedings 
in other state and federal courts. State and federal courts 
have come to differing conclusions concerning whether a 
New York stay should be recognized, based on principles 
of abstention and comity.46 

When the New York stay is challenged in the court of 
another state, an important consideration is whether the 
foreign state is a “reciprocal state”47 under the Uniform 
Insurers Liquidation Act (UILA). The UILA has been 
adopted in almost all states; it was adopted in New York 
in 1940 and codified in Insurance Law §§ 7408–7415.48 
The reciprocity language of the UILA provides that when 
a receivership is pending in a foreign state, “no action or 
proceeding in the nature of an attachment, garnishment, 
or execution shall be commenced or maintained in the 
courts of this state.”49 Under the UILA’s reciprocity 
provision, New York courts are supposed to honor the 

cases, the rehabilitator may consider a plan to restructure 
(e.g., cancel and reissue) the insurer’s debt so that its 
obligations can be run off in an orderly fashion outside of 
receivership. In those cases, the goal is not necessarily to 
return the insurer to the marketplace, but to reorder the 
insurer’s debt in a manner that maximizes returns for all 
creditors and avoids the costs and delays associated with 
a protracted liquidation proceeding. 

For the rehabilitation to come to an end, the Receiver 
must submit a rehabilitation plan to the court explaining 
how all the claims have been or will be settled and that 
the “the purposes of the proceeding have been fully 
accomplished.”39 Under the so-called “best interests of 
creditors test,” for the rehabilitation plan to be approved 
by the court, the rehabilitator must demonstrate that 
creditors have consented to the plan or that the plan 
provides creditors with a return that is at least as 
favorable as they would have received in liquidation.40

During the rehabilitation, the company may continue 
to pay claims, enter into contracts and seek financing to 
restore the company to solvency. The Receiver enjoys a 
greater degree of flexibility with regard to settling and 
paying claims in rehabilitation than in liquidation. Unlike 
liquidation, which requires a formalized mechanism 
for allowance and payment of claims, in rehabilitation, 
the Receiver may compromise and settle claims in the 
same manner as a “live” insurance company and the 
Receiver’s settlements are judged under a standard 
similar to the business judgment rule.41 This can result in 
a faster payment of claims in a manner that more closely 
resembles the settlement practices of a solvent insurer. 

There are some limitations to this flexibility, however. 
Given that the insurer in rehabilitation is usually 
financially impaired or de facto insolvent, the rehabilitator 
must carefully supervise claims payments and husband 
the estate’s assets to ensure there are sufficient funds 
to pay creditors fairly. There is no priority scheme of 
payment in rehabilitation as in liquidation, but the safer 
practice is to ensure that payments in rehabilitation are 
generally consistent with the class and priority that a 
creditor would receive in liquidation. Care must also 
be taken to ensure that there are sufficient assets to pay 
claims at the end of the rehabilitation in the same manner 
as at the beginning, and in the same percentage amounts, 
although such percentages need not be identical for each 
class of creditor as is the case in liquidation. 

The Receiver is required to “assure the proper recognition
of priorities and a reasonable balance between the expeditious

completion of the liquidation and the protection of
unliquidated and undetermined claims.”
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and will receive the same treatment as any other claim 
in the same class. In a rehabilitation, the situation is less 
clear, but most often will result in the pre-receivership 
judgment receiving the same treatment as other, similarly 
situated claims. As explained in a later decision of the 
Appellate Division, Third Department in In re Callon,54 
once the pre-receivership judgment holder has submitted 
a claim in the proceeding, it “should be entitled to some 
payment for its established claim and, if the matter 
proceeds to liquidation, petitioner will be entitled to such 
compensation as is available to judgment creditors.” 
This is hardly a mandate for immediate payment of 
pre-receivership judgment creditors, but as the Third 
Department stated, the rehabilitator “is required to 
discharge its statutory duty by taking some affirmative 
action with respect to petitioner’s claim.”55 

Conclusion 
Recovering on an insurance claim in a receivership 
proceeding is often neither simple nor fast, but there is 
usually a light at the end of the tunnel. The good news is 
that the management that drove the insurance company 
into receivership has been replaced by a statutory 
Receiver, who administers the estate on a fiduciary 
basis without profit motive, and who relies on a staff of 
experienced professionals to assist in his duties. Whereas 
prior management settled claims on behalf of individual 
creditors with an eye toward profits, the Receiver is 
charged with pursuing economic fairness for all creditors. 
The Receiver, however, pays special attention to the 
economic hardship of policyholders who have losses on 
policies and are in need of a defense or indemnity. At 
the same time, the Receiver keeps an eye on the estate 
as a whole to ensure that there are sufficient assets to 
pay all creditors what is “justly owing” under law.56 
The Receiver is charged with performing this delicate 
balancing act and ensuring that the estate is managed 
without preferences or inequitable treatment. ■
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receivership stays of receiverships pending in reciprocal 
states and vice versa.

In recent years, some courts have narrowly construed 
UILA provisions calling for reciprocity of stay enforce-
ment. In Hawthorne Savings v. Reliance Ins. Co. of Illinois,50 
the U.S. Court of Appeals for the Ninth Circuit held 
that it would not recognize the first-party stay of a 
reciprocal state liquidation proceeding involving the 
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However, parties who lift the stay and obtain a 
judgment against the Receiver in a foreign court may 
find they’ve secured a Pyrrhic victory. A claimant that 
obtains such a judgment does not cut to the front of 
the line of creditors, but must still submit the claim in 
the receivership proceeding in order to be paid. Section 
7433(d)(3) expressly rejects the enforceability of post-
receivership judgments taken against insured parties, 
stating that such judgments are not “considered in the 
proceeding as evidence of liability or of the amount 
of damages.” Post-receivership judgments against the 
insurer are similarly not enforceable in the proceeding 
due to the first-party stay.

Pre-receivership judgments against either the insurer 
or the insured, provided they are not obtained by 
default, inquest or collusion,52 may be entitled to limited 
enforcement. In Callon Petroleum Co. v. New York State 
Dep’t of Insurance as Rehabilitator of Frontier Insurance Co.,53 
the Appellate Division, First Department held that pre-
receivership judgment taken against Frontier, a New York 
domestic insurer in rehabilitation, is entitled to receive 
full faith and credit and res judicata effect in New York 
courts. The pre-rehabilitation judgment against Frontier 
had been taken in the United States District Court in 
Louisiana in the short window of time between the filing 
of the petition in New York Supreme Court to place 
Frontier in rehabilitation and the entry of the order of 
rehabilitation.

Just as with a post-receivership judgment creditor, 
a holder of a pre-receivership judgment – even one 
that is entitled to full faith and credit under the U.S. 
Constitution – must still submit the claim in the 
receivership proceeding. This may result in delays and, 
depending on the financial condition of the insurer, a 
significant discount off the amount of the judgment. 

In a liquidation proceeding, the pre-receivership 
judgment is subject to the priority scheme of Article 74 
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Gun Law, Policy, and Politics
By Robert J. Spitzer

issue concealed-carry permits. Under the new law, the 
least restrictive state provision would have to be accepted 
by the 49 other states that have some kind of concealed-
carry law. One state, Utah, allows civilian concealed-
gun carrying on its college campuses, regardless of the 
preferences of the campus. Under the new federal law, 
all concealed-carry states would have to recognize the 
Utah standard, even though half of the states have laws 
specifically barring on-campus gun carrying. Most states 
require concealed-carry applicants to complete a training 
course to obtain a permit (New Mexico, for example, 
requires 16 hours), but 10 states require no training. 
Under the new law, those who obtained gun permits 
in states where no training is required would be able to 
carry their guns in the other 40 states.1

These examples illustrate why a variety of organiza-
tions, in addition to pro-gun-control organizations, oppose 
this measure, including the American Bar Association 
and the International Association of Chiefs of Police. 
Philadelphia Police Commissioner Charles Ramsey 
testified before Congress that among his objections to 
the bill was it did not include the establishment of a 
national database that police could consult to determine 
if an out-of-state gun-carry permit in the possession 
of an individual carrying a loaded gun was valid. 
In fact, an amendment to the bill to require states to 
maintain databases of permit holders was defeated.2 
While the policy significance of this bill is apparent, what 
is arguably even more significant is that it exemplifies 
how far the national gun policy debate has shifted in 
favor of gun rights organizations. 

At a time when crime in virtually every category is 
at historic lows, when police are better trained, more 

Late in 2011, the U.S. House of Representatives 
passed a bill that would dramatically alter gun 
laws throughout the country if enacted into law. 

Approved in the House by a vote of 272-154, the bill’s 
passage had long been assured, as more than 240 House 
members had co-sponsored the bill, which was backed 
by the National Rifle Association. (However, passage of 
the bill in the Senate in 2012 was considered unlikely 
because a similar version of the bill had failed to win 
approval in that chamber.) Titled the National Right-to-
Carry Reciprocity Act, this bill would require any state 
or jurisdiction that issues concealed-carry gun permits 
to recognize and honor the permits granted by any other 
state. The practical effect of this bill would be to set as a 
de facto national standard the gun-carry standards of the 
state with the least restrictive regulations. This would 
result in dramatic changes in most states, because state 
gun-carry laws vary widely, and states make their gun-
carry licenses available to residents of other states. 

To illustrate: 35 states have “shall issue” carry laws 
that allow applicants to obtain a concealed-carry gun 
license unless they are barred from doing – if, for 
example, they have a felony record. That is, a gun 
license can be obtained in a manner similar to obtaining 
a driver’s license, where the presumption is that the 
applicant can obtain the license unless the applicant fails 
to meet some knowledge-based standard (e.g., a driver’s 
test) or is otherwise disqualified. Ten states have “may 
issue” laws, where the applicant must justify the desire 
to carry a gun, and the state has discretion as to whether 
to grant the license. Four states allow their residents to 
carry concealed weapons without a permit. Only one 
state, Illinois (plus the District of Columbia), does not 
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Michigan, Wisconsin, Iowa, Washington State, and New 
Mexico were all won by Gore. Three states that went 
to Bush for which the NRA claimed credit – Arkansas, 
Tennessee, and West Virginia – were all critical to Bush’s 
win. Yet of the three, only West Virginia had voted 
Democratic with any regularity up until the 2000 elections 
(since then, West Virginia has supported Republican 
presidential candidates). While the gun issue may have 
helped Bush in these three states (and may have been 
decisive in West Virginia), it is difficult to conclude 
that the issue worked more to Bush’s benefit than to 
Gore’s.5 Still, a win is a win, and the NRA claimed its 
share of credit, as would any interest group so deeply 
vested in the race. This loss prompted considerable 
soul searching in the Democratic Party, with the result 
that the national party largely backed away from its 
generally pro-control positions on guns,6 believing the 
issue to be too contentious. In addition, the Democrats’ 
conscious decision to embrace more centrist and “Blue-
Dog” Democrats to recapture control of Congress also 
impelled them to back away from a pro-control agenda. 
While there is good reason to believe that the NRA had 
little ability to inflict damage on pro-control Democrats, 
by and large Democrats chose to focus their political 
energies on other issues and policies.7

Bush’s Pro-Gun Policies
Shortly after taking office, Bush Attorney General John 
Ashcroft moved to codify and legitimize the NRA’s 
view of the Second Amendment. In one of his first legal 
pronouncements, Ashcroft outlined his views on the 
meaning of the right to bear arms in a letter sent on May 
17, 2001, to NRA Executive Director James Jay Baker 
shortly before the NRA’s annual convention. Ashcroft’s 
letter said: “[L]et me state unequivocally my view that 
the text and the original intent of the Second Amendment 
clearly protect the right of individuals to keep and 
bear firearms.”8 The letter embraced the argument that 
the amendment endorsed an individual right to own 
guns, aside and apart from citizen service in a militia 
– a position Ashcroft had embraced as a United States 
senator. As a formal issuance from the nation’s chief 
law enforcement officer, the letter was notable not only 
because it argued that the individualist view “is not a 
novel position,”9 but because it contradicted the existing 
position that the Justice Department had taken in a then-
pending Fifth Circuit Court of Appeals case, United States 
v. Emerson,10 and was sent to a group, the NRA, that had 
filed an opposing friend of the court brief in the very 
same case. 

The letter was remarkable for several reasons: (1) it 
represented an offhanded, informal, and political means 
to articulate and inaugurate what proved to be an abrupt 
and total about-face in decades of Justice Department 
policy on the meaning of the Second Amendment; (2) the 
letter’s arguments contradicted more than a century of 

professional, and more respected than ever, and when 
overall rates of civilian gun possession continue to 
decline, it might seem puzzling, even bizarre, that gun 
rights organizations would not only press so frantically 
for, but meet apparent success in, a protracted effort 
to extend gun carrying ever more into the general 
population. 

This article will first examine key political forces that 
have turned gun policy in an ever-more gun-friendly 
direction within the last decade. It will then examine the 
Supreme Court’s landmark and controversial decision 
in which it created a new, Second Amendment right of 
civilian gun possession, arguing that its verdict was based 
on historical analysis largely detached from historical 
reality. It then offers a brief conclusion.

Gun Policy and Politics
The Second Bush Presidency
During the 2000 presidential campaign, the National 
Rifle Association’s first vice president and Iowa State 
Republican Party Chair, Kayne Robinson, was caught on 
videotape as saying that the election of George W. Bush 
would mean that the NRA would have “‘a president 
where we work out of their office.’”3 Many interest 
groups offer similar assertions in the heat of a campaign 
in order to persuade their members that the election 
of their preferred candidate represents a boon to the 
organization’s goals and interests. Yet in this instance, this 
private NRA brag would prove to be entirely accurate.

The second Bush presidency proved itself to be, 
in policy terms, the most gun-friendly presidency 
in history, even more than the Ronald Reagan and 
George H.W. Bush administrations, both of which won 
enthusiastic endorsement from the NRA. That, in itself, 
is unexceptional, insofar as every administration pursues 
policies in line with some interests and opposes others; 
further, no candidate can capture the White House 
without an extensive web of interest group support. What 
is remarkable about Bush and gun control, however, 
is the extent to which the administration put itself 
out, not only in its political stands on the issue but in 
the administration’s policy toward law-related matters 
pertaining to the gun issue, where the administration 
adhered to the NRA line with near-total devotion. Aside 
from the implementation of gun-friendly policies in 
statutes and in courts, the second Bush presidency’s 
gun adherence is significant for two other reasons: first, 
Bush’s 2000 election victory helped to cow national 
Democrats on the issue; second, the administration’s 
pro-gun positions helped legitimize pro-gun ideology in 
American political discourse and public opinion.4

Many Democrats in 2000, headed by presidential 
nominee Al Gore, campaigned on a strongly pro-gun-
control platform. Control foes, spearheaded by the NRA, 
campaigned vigorously to defeat Gore. Despite these 
efforts, the key battleground states of Pennsylvania, 
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individualist reading of the Second Amendment. Writing 
for the majority, Justice Antonin Scalia concluded that the 
amendment now protected a personal right of civilians to 
own handguns to protect themselves in their homes. This 
right is by no means unlimited, however. Scalia noted 
that 

nothing in our opinion should be taken to cast doubt 
on longstanding prohibitions on the possession 
of firearms by felons and the mentally ill, or laws 
forbidding the carrying of firearms in sensitive 
places such as schools and government buildings, or 
laws imposing conditions and qualifications on the 
commercial sale of arms.18 

In addition to lending support for long-standing gun 
regulations, the Court also suggested that certain types 
of especially powerful weapons might also be subject to 
regulation and that laws regarding the safe storage of 
firearms would also be allowable. As for the Court’s past 
reading of the Second Amendment as militia-based, the 
majority decision rejected the idea that the first half of the 
Second Amendment referencing a “well regulated militia” 
explained the second half of the sentence (referencing the 
right to bear arms), arguing instead that the first half 
of the sentence in effect merely offered an example of 
the right mentioned in the second half of the sentence. 
Most of the text of this lengthy opinion dealt with the 
history of the right to bear arms. The decision did not 
overturn United States v. Miller,19 which analyzed the 
Second Amendment as a militia-based right, but it dealt 
with Miller by saying instead that Miller was only about 
“the type of weapon” at issue in the case. “Beyond that,” 
Scalia concluded, “the opinion [i.e., Miller] provided no 
explanation of the content”20 of the Second Amendment. 

The four dissenting Justices filed two opinions, 
authored by Justices John Paul Stevens and Stephen 
Breyer. Stevens disputed Scalia’s historical analysis, 
arguing in a similarly lengthy historical analysis that 
the amendment was indeed a militia-based right, and 
that the Supreme Court had said so in Miller and the 
1886 case of Presser v. Illinois.21 (Scalia argued that 
the prior court rulings either supported, or were not 
inconsistent with, the individualist view.) Stevens wrote 
that “[t]he text of the [Second] amendment, its history, 
and our decision in United States v. Miller . . . provide 
a clear answer”22 to the meaning of the amendment, 
which was that the amendment “was adopted to protect 
the right of the people of each of the several States to 
maintain a well-regulated militia.”23 Miller, said Stevens, 
“protects the right to keep and bear arms for certain 
military purposes,”24 noting that this was how Miller 
had been interpreted by hundreds of federal judges in 
dozens of cases. Breyer’s dissent argued that, even if the 
individualist interpretation were correct, D.C.’s strict gun 
law was still allowable as a legitimate effort to control 
crime. In all, the Heller decision is notable for carving out 
a new, individual right to own guns, even if the right is 

federal court rulings that had uniformly rejected the view 
embraced by Ashcroft; (3) the evidence and sources cited 
in the letter to support Ashcroft’s claim did no such thing; 
and (4) the letter failed to cite the most important sources 
explaining what the right to bear arms does mean.11 Yet 
it represented the initial political and legal charge to 
reinterpret the Second Amendment – an effort that met 
with success in 2008. 

Other elements of the NRA’s political agenda were 
successfully advanced by the Bush administration. Limits 
were placed on gun data record-keeping, as well as law 
enforcement access to such records, even in the face of 
the 9/11 attacks, when captured documents revealed that 
terrorist leaders advised operatives to exploit America’s 
weak gun laws and easy gun availability. Federal funding 
for gun buyback programs was eliminated. The assault 
weapons ban, enacted after a bitter struggle in 1994, 
was allowed to lapse in 2004. And in 2005, Congress 
enacted the centerpiece of the NRA’s political agenda: 
federal liability protection for the gun industry. The 
Protection of Lawful Commerce in Arms Act extended to 
gun manufacturers, distributors, dealers, and importers 
unique legal protection against civil suits.12

The Supreme Court Weighs In 
In 2008, responding in part to a rising tide of writing 
in support of an “individualist” view of the Second 
Amendment, buttressed substantially by gun rights 
groups,13 and because the more conservative court 
was sympathetic to this view (embraced by the Bush 
Administration) the Supreme Court reversed course 
on Second Amendment jurisprudence in the landmark 
case of D.C. v. Heller.14 In Heller, the Court majority 
set two firsts: for the first time in history, a federal 
court overturned a gun regulation as a violation of the 
Second Amendment, and it adopted the individualist 
interpretation of the amendment,15 reversing course on 
its prior rulings, all of which supported some version of 
the militia-based interpretation of the amendment.16 

Heller arose as a challenge to the District of Columbia’s 
strict gun law, first enacted in 1976 (and drafted, ironically, 
with the assistance of the NRA), which banned the new 
registration of handguns, banned handgun carrying, and 
required that firearms in the home be kept unloaded 
and locked. Police officers and security guards were 
exempted. The law was challenged as a violation of the 
Second Amendment. The nation’s capital is governed 
directly by the federal government, so the Court’s past 
refusal to incorporate the Second Amendment (that is, 
apply it to the states through the Fourteenth Amendment) 
did not keep the case from proceeding, as the entire Bill 
of Rights has always applied to actions of the federal 
government. 

On appeal from the District of Columbia Circuit,17 
the Supreme Court ruled 5-4 against the D.C. law, 
striking it down as inconsistent with the Court majority’s 
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History
The Heller and McDonald rulings established, as a matter 
of law, an individual rights interpretation of the Second 
Amendment. But while judges can change the law, they 
cannot change history, and the historical record largely 
contradicts the bases for these two recent rulings. 

The Militia-Based Understanding
The militia-based understanding of the Second 
Amendment is that found in most standard historical 
texts on the Bill of Rights. From classic 19th-century 
analyses, such as those of St. George Tucker, Joseph Story, 
and Thomas M. Cooley, to modern treatments, the verdict 

is the same.33 In his classic book on the Bill of Rights, 
Irving Brant writes: “The Second Amendment, popularly 
misread, comes to life chiefly on the parade floats of 
rifle associations and in the propaganda of mail-order 
houses selling pistols to teenage gangsters.”34 Similar, 
if less sarcastic, sentiments are found in other standard 
works,35 and “[s]tandard legal reference works used by 
lawyers and judges parallel this perspective.”36 The fact 
that standard historical treatments of the amendment 
have long accepted the militia-based view lends credence 
to the criticism that the Heller ruling played fast and loose 
with history. As one legal historian noted, Scalia’s Heller 
opinion “is at best confused” and presents “an historical 
argument that is limited and wrongheaded.”37 To cite but 
one example, Scalia’s majority opinion states that “there 
is no evidence whatsoever to support a military reading 
of ‘keep arms,’”38 adding that “we find no evidence that 
it [i.e. the phrase “keep and bear arms”] bore a military 
meaning.”39 The historical consensus, however, is the 
reverse. Contrary to Scalia’s categorical assertion, not 
only is there evidence that the Second Amendment 
phrase had a military meaning, but most colonial and 
military historians say as much. For example, the Pulitzer 
Prize-winning historian Garry Wills has written that the 
phrase “‘Bear arms’ refers to military service . . . ‘arms’ 
means military service in general . . . .” The historical 
evidence of the military usage of bearing arms, Wills says, 
is “overwhelming”: “History, philology, and logic furnish 
no solid basis for thinking the Second Amendment has 
anything to do with the private ownership of guns.”40

As the conservative federal judge Richard A. Posner 
noted, “professional historians were on Stevens’s side” in 
Heller.  According to Posner, Scalia’s distortion of history 
is an example of “‘law office history,’” meaning that it 

subject to limitations and regulation; for its heavy reliance 
on history; and for the fierce controversy it engendered. 
In the aftermath of Heller, scores of legal challenges were 
mounted against gun laws around the country.

The Supreme Court completed its establishment of this 
new right two years later in McDonald v. Chicago,25 where 
the Court, by the same 5-4 vote, applied or “incorporated” 
the Second Amendment to the states. McDonald arose from 
a Second Amendment-based challenge to Chicago’s strict 
gun law that essentially banned handguns and any other 
gun not already registered with the city (Chicago’s law 
was very similar to the D.C. law struck down by Heller). 
The majority opinion, written by Justice Samuel Alito, 

did two primary things. First, it affirmed the qualified 
Heller individual right, saying that “the right to keep and 
bear arms is not ‘a right to keep and carry any weapon 
whatsoever in any manner whatsoever and for whatever 
purpose,’”26 adding that the ruling was not to cast doubt 
on “longstanding [gun] regulatory measures”27 such as 
those cited in Heller. Second, the opinion incorporated 
or applied the Second Amendment to the states, while 
cautioning that “incorporation does not imperil every 
law regulating firearms.”28 The means by which the Court 
chose to effect incorporation was through the Fourteenth 
Amendment’s “due process” clause, which had been 
the basis for past incorporation decisions regarding 
parts of the Bill of Rights. It rejected the argument that it 
should use the Fourteenth Amendment’s “privileges or 
immunities” clause (a much-discussed but controversial 
method that was discarded by the Court in the 19th 
century)29 and rejected the idea of “total incorporation,” 
a theory arguing that the entire Bill of Rights should be 
applied to the states as a whole. McDonald produced five 
opinions: three in the majority and two in the minority. 
While the majority argued that this individual right to 
guns was a “fundamental” right “necessary to our system 
of ordered liberty”30 (the standard for incorporation), 
Justice John Paul Stevens’s dissent argued that guns 
“destabilize ordered liberty.”31 He and the dissenters 
continued to argue that Heller was wrongly decided, and 
that incorporation itself was not warranted in this case. 
As for the Chicago law, the Court did not strike it down, 
but sent it back to the lower court for review in the light 
of its new ruling. In the first two years following Heller, 
more than 260 challenges to gun laws around the country 
have been brought; to date, however, virtually all have 
failed.32 

In Heller, for the fi rst time in history, a federal court overturned
a gun regulation as a violation of the Second Amendment,

and it adopted the individualist interpretation of the amendment,
reversing course on its prior rulings.
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or succeeded, in imposing a single, uniform definition of 
“the people” in the document; the Bill of Rights was the 
product of many hands and many ideas, a fact reflected in 
the variety of ideas, interests, and concerns addressed in 
the first 10 amendments. Fourth, and most important, the 
Verdugo-Urquidez case has nothing to do with interpreting 
the Second Amendment. In fact, the case deals with the 
Fourth Amendment issue of whether an illegal alien from 
Mexico was entitled to constitutional protection regarding 
searches (the court ruled that non–U.S. citizens were not 
“people” as the term is used in the Fourth Amendment). In 
the majority decision, Chief Justice William H. Rehnquist 
discussed what was meant by the phrase “the people,” 
given that the phrase appears not only in several parts of 
the Bill of Rights, but also in the Constitution’s preamble, 
in order to determine its applicability to a noncitizen. 
Rehnquist speculated that the phrase “seems to have been 
a term of art” that probably pertains to people who have 
developed a connection with the national community.48 
Rehnquist’s speculations about whether the meaning of 
“the people” could be extended to a noncitizen, and his 
two passing mentions of the Second Amendment in that 
discussion, shed no light, much less legal meaning, on 
this amendment. 

Third, Scalia’s central claim that the individualist view 
reflects an originalist reading of the Second Amendment 
is contradicted by the fact that the individualist view is of 
modern origin. It first appeared in print in a law review 
article published by a law student in 1960.49 Prior to 1960, 
the militia or collective view of the Second Amendment 
was the basis for understanding and analyzing the 
Second Amendment in 13 law journal articles published 
from 1874 to 1959.50

Self-Defense
The overriding goal and purpose of Heller is to establish 
a Second Amendment-based personal right of civilians to 
own guns for self-protection. Scalia wrote, “[I]ndividual 
self-defense . . . was the central component” of the Second 
Amendment.51 As others have noted, Scalia reached this 
conclusion by “dismembering”52 the Second Amendment 
by essentially ignoring or removing the first half of the 
amendment referring to a well-regulated militia. Scalia 
does this in part by intermixing the defense needs of 
early Americans (against Native Americans or predators, 
for example) with modern personal self-defense against 
robberies, assaults, rapes, home intrusions, or other 
life-threatening circumstances. Yet, by design and 
interpretation, the Second Amendment has to do not with 
these very real modern-day threats but with the threats 
posed by armies and militias.

This does not mean that the law affords no legal 
protection to individuals who engage in personal self-
defense – far from it. U.S. and British common law has 
recognized and legally sanctioned personal self-defense 
for hundreds of years, prior to and independent of 

is the product of lawyers “tendentiously dabbling in 
history, rather than . . . disinterested historians.” Scalia’s 
decision “is evidence of the ability of well-staffed courts 
to produce snow jobs.”41 Other commentators, notably 
prominent conservatives, accused Scalia of unwarranted 
judicial activism (a criticism usually reserved for liberals) 
as well as distortion of history, arguing that an accurate 
“originalist” reading of the Second Amendment leads to 
the militia-based understanding of the amendment, not 
the individualist view.42 

The “Individualist” View
The Heller decision embraced the individualist view – that 
is, that the Second Amendment was meant to bestow on 
every American citizen a right to have guns for personal 
self-defense, aside from the militia principle. This view 
suffers from several problems. 

The first problem is that the individualist view often 
relies for its arguments on quotations pulled out of 
context.43 The historical issue of the bearing of arms as 
it pertained to the Constitution and the Bill of Rights always 
came back to military service and the balance of power 
between the states and the federal government, as seen 
in the records of the Constitutional Convention and of the 
First Congress when the Bill of Rights was formulated. In 
Heller, Scalia dismisses the First Congress’s deliberations 
and debate over the Second Amendment by saying 
that it is of “dubious interpretive worth.”44 Second, 
the definition of the citizen militias at the center of this 
debate has always been men roughly between the ages 
of 17 and 45.45 That is, it has always excluded a majority 
of the country’s adult citizens – men over 45, the infirm, 
and women. Therefore, it was not a right enjoyed by all 
citizens, unlike such Bill of Rights protections as free 
speech, religious freedom, or right to counsel.

Scalia argued in Heller that the reference to “the 
people” in the Second Amendment has the same meaning 
as it does in other parts of the Bill of Rights, as in “the 
right of the people [to] peaceably assemble” in the First 
Amendment or the “right of the people to be secure 
in their persons, houses, papers and effects” in the 
Fourth Amendment. Because all citizens are considered 
to have such First and Fourth Amendment protections, 
why shouldn’t the Second Amendment be read as 
meaning that all citizens have a right to bear arms? Scalia 
referenced a 1990 Supreme Court case, United States v. 
Verdugo-Urquidez,46 for support.47 This claim is false on 
four grounds. First, militia service, from colonial times 
on, always pertained only to those capable and eligible to 
serve in a militia – that is, as noted above, healthy young-
to-middle-aged men (excluding the infirm, old men, 
and nearly all women). Second, the courts (especially 
in the Presser case) and federal law up until Heller 
clearly defined and interpreted the Second Amendment 
as having this specific meaning. Third, no evidence 
suggests that the authors of the Bill of Rights attempted, 
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efficient arms so as to be enabled to resist oppression 
by the government would mean that gangs could 
exercise an extra-legal rule which would defeat the 
whole Bill of Rights.57

In any event, any so-called right of revolution is carried 
out against the government, which means against that 
government’s constitution as well – including the Bill of 
Rights and the Second Amendment. In short, one cannot 
carry out a right of revolution against the government 
and at the same time claim protections within it. This 
was well understood by the country’s Founders. In 1794 
the government, through its militias, moved to suppress 
the Whiskey Rebellion, an uprising that was denounced 
by Federalists and Anti-Federalists alike. As the historian 
Saul Cornell noted, in the 1790s there was “widespread 
agreement that the example of the American Revolution 
did not support the rebels’ actions” because Americans 
at the start of the Revolution “did not enjoy the benefits 
of representative government,” whereas those who 
fomented the Whiskey Rebellion “were represented under 
the Constitution.”58 The Constitution makes this point 
forcefully. Congress is given the powers “[t]o provide for 
calling forth the Militia to execute the Laws of the Union, 
suppress Insurrections and repel Invasions” (emphasis 
added) in Article I, Section 8; to suspend habeas corpus 
“in Cases of Rebellion or Invasion” in Section 9; and to 
protect individual states “against domestic Violence” if 
requested to do so by a state legislature or governor in 
Article IV, Section 4. Further, the Constitution defines 
treason in Article III, Section 3: “Treason against the 
United States, shall consist only in levying War against 
them.” In other words, the Constitution specifically and 
explicitly gives the national government the power to 
suppress by force anything even vaguely resembling 
revolution. Such revolt or revolution is by constitutional 
definition an act of treason against the United States. 
The militias are thus to be used to suppress, not cause, 
revolution or insurrection. These powers were further 
detailed and expanded in the Calling Forth Act of 1792 
(1 Stat. 264), which gives the president broad powers to 
use state militias to enforce both state and federal laws 
in instances where the law is ignored or in cases of open 
insurrection. This act was passed by the Second Congress 
shortly after the passage of the Bill of Rights.59 In current 
law, these powers are further elaborated in the U.S. Code 
sections on insurrection (10 U.S.C. §§ 331–334). 

Gun rights groups like the NRA have been leading 
exponents of this “insurrectionist” view of the Second 
Amendment,60 and the link between guns and freedom 
has become an ever-more entrenched component of 
the individualist view of the Second Amendment. For 
example, Sharron Angle, the 2010 Republican nominee 
for the U.S. Senate from Nevada, said during her 
campaign, “[O]ur Founding Fathers, they put that Second 
Amendment in there for a good reason and that was for 
the people to protect themselves against a tyrannical 

the Second Amendment. But it arises from the area of 
criminal law, not constitutional law,53 a fact that Scalia 
largely ignores. A standard, long-accepted definition of 
self-defense from common law reads:

A man may repel force by force in the defense of his 
person, habitation, or property, against one or many 
who manifestly intend and endeavor, by violence or 
surprise, to commit a known felony on either. In such 
a case he is not obliged to retreat, but may pursue his 
adversary until he find himself out of danger; and if, in 
a conflict between them, he happen to kill, such killing 
is justifiable. The right of self-defense in cases of this 
kind is founded on the law of nature; and is not, nor 
can be, superseded by any law of society.54

Even in the light of Heller and McDonald, the Second 
Amendment is superfluous to legal protection for 
personal defense or defense of the home. Indeed, as 
defined in the common law tradition, the self-defense 
principle supersedes even constitutional guidelines.

A “Right of Revolution”? 
At least twice, Scalia’s opinion in Heller links the right to 
bear arms with citizen resistance to tyranny.55 Given the 
decision’s individualist view of the Second Amendment, 
it implies that citizens, armed and acting independent of 
the government (not as part of a government-organized 
and regulated militia), somehow may use force against 
tyranny – government tyranny. This assertion harkens to a 
so-called “right of revolution,” which, though not expressly 
endorsed by Heller, has been an important component of 
how many supporters of the individualist view have 
interpreted the Second Amendment. Proponents of 
a right of revolution (also called “insurrectionism”) 
have argued that the amendment provides citizens the 
right to threaten to or to use force against their own 
government to keep the country’s rulers responsive to 
the citizens’ concerns.56 Although these theories pose 
interesting intellectual questions about the relationship 
between citizens and the state, they do not translate into 
meaningful policies for modern America. 

Most citizens recognize the importance of using 
democratic institutions and values to voice their opinions 
by participating in elections, juries, expressions of public 
opinion, and participation in interest groups rather 
than by pointing guns (whether by threat or deed) at 
congressional leaders or the White House. Few Americans 
approve of those few groups in United States that actively 
pursue something resembling a right of revolution – the 
Ku Klux Klan, the skinheads, the Branch Davidians, 
Los Angeles rioters, those responsible for bombing the 
federal office building in Oklahoma City in April 1995, or 
elements of the modern so-called Patriot Movement. As 
the legal scholar Roscoe Pound noted, a 

legal right of the citizen to wage war on the government 
is something that cannot be admitted . . . . In the urban 
industrial society of today a general right to bear 
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At the least, these changes reflect two important 
political lessons. The first is that the maelstrom of interest 
group politics does not necessarily produce democratic 
outcomes. Policy victors in the interest arena prevail by 
greater political force, not the broad winds of popular 
preference. Second, policies that are the product of these 
forces may bear no resemblance to any rational weighing 
of policy alternatives. As the gun issue demonstrates, the 

courts are no less immune to the temptations of counter-
factual analysis when heated in the super-charged 
environment of interest politics than are the political 
branches of government. ■
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quotes Patrick Henry as saying during the Virginia ratifying convention “that 
every man be armed” as evidence that the country’s founders favored “the 
ideal of an armed populace.” This quote would seem to support the view that 
at least some early leaders advocated general popular armament aside from 
militia purposes. Yet here is the full quote from the original debates:

May we not discipline and arm them [the states], as well as 
Congress, if the power be concurrent? so that our militia shall have 
two sets of arms, double sets of regimentals, &c.; and thus, at a 
very great cost, we shall be doubly armed. The great object is, that 
every man be armed. But can the people afford to pay for double sets 
of arms, &c.? Every one who is able may have a gun. But we have 
learned, by experience, that, necessary as it is to have arms, and 
though our Assembly has, by a succession of laws for many years, 
endeavored to have the militia completely armed, it is still far from 
being the case (emphasis added).

Jonathan Elliot, 3 Elliot’s Debates, on the Adoption of the Federal 
Constitution 386 (1937). It is perfectly obvious that Henry’s comments are in 
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The Confidential KKK Manifesto for Tort Reform

To: My Brother CEOs of Major Corporations Dedicated to Ending Frivolous Lawsuits

From: KKK

Re: How to Kill Those Damn Lawsuits and the Detestable Lawyers Who Bring Them

Malignant Lawsuits
Enough is enough. Lawsuits are spreading faster than cancer. Anybody, no matter how unimportant, can sue a major 
American company. Unbelievably, these people can get lawyers even though they don’t have any money. They’ve 
got this thing called a contingency fee, which the lawyers boastfully call “the little guy’s key to the courthouse.” 
This is what comes of silly ideas about all people being equal. 

Lawsuits are even worse than regulation. We can control the governmental agencies that supposedly regulate us 
by packing them with our people, and those who can’t wait to become our people when their term ends.

But these lawsuits are uncontrollable and do real harm. Think of asbestos, a damn valuable product. Sure, some 
got lung cancer and something called mesothelioma and it killed people. But isn’t that the price of progress? They 
even savaged an executive because of a secret memo he wrote, which read, “The less we say about these health 
problems with asbestos to our customers and employees, the better.” That’s just common sense. You don’t want to 
start a panic, do you?

The government can’t get asbestos off the market. But those damn lawsuits will. That’s why we have to kill these 
lawsuits before they kill us, and there’ll be no products left for anybody to sell. Beware of do-gooders crying about 
the public interest and whining about more safety rules. 

Tort Reform and 
the KKK Manifesto

HENRY G. MILLER (hmiller@cgmlaw.com) is the senior member of Clark, 
Gagliardi & Miller, P.C., in White Plains. He is a Past President of the New 
York State Bar Association and is the author of On Trial: Lessons From 
a Life in the Courtroom. He earned his undergraduate and law degrees 
from St. John’s University.

Kris K. Krulman (KKK), the president of the 
Killmen Tobacco Co., perhaps the most power-
ful CEO in America, was deeply mourned by the 

corporate world when he died in 1979. The pallbearers 
were leaders of the John Birch Society. Krulman’s estate, 
valued in the billions, gave rise to endless lawsuits. The 
New York Times called the litigation America’s Jarndyce 
v. Jarndyce, spawning more lawsuits than even Charles 
Dickens could imagine. Hundreds of lawyers built their 
careers on the estate’s endless disputes. This was indeed 
ironic since Cruel Krulman, as he was known, absolutely 
detested lawsuits. But most of all, he detested the law-
yers who brought them.

Confession
Recently, while working on the case, I came upon a 
highly secret document hidden in the mountains of KKK 
files stored in the Catacomb Caves Storage Facility. The 
importance of this 1978 document cannot be overstated. 

It is the summary of Krulman’s campaign to end law-
suits. It is his manifesto. It reveals his detestation of con-
sumer litigation – “jackpot justice” he called it. Krulman 
was truly the Father of Tort Reform.

This hidden document was stamped: “Confidential.” 
“Secret.” “Never to be Published.” All who went into the 
Catacomb Caves Facility had to sign a pledge of secrecy. 
I signed that pledge.

Nevertheless, I have decided to publish this docu-
ment, which I took without authorization. I consulted 
with experts before making this decision. Some coun-
seled caution. Others supported disclosure, arguing 
there is such a public interest in this secret document that 
it must be published.

In any event, I don’t care. The public should know. 
No more Wiki-Secrets. I risk all to bring it to you – the 
consequences be damned. This is the Pentagon Papers 
revisited. I am proud to share KKK’s “Manifesto” with 
you. 
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they have to pay for oil spills. We don’t need these 
environmental zealots warning us about the danger of an 
oil spill in the pristine Alaskan wilderness.

How do we expect to compete with the rest of the 
world? Safety is expensive. You have to hire inspectors 
and safety experts. I know there are people out of work 
who would love to have those jobs. But people without 
jobs are not our problem, are they? People have to take 
care of themselves. We’re becoming a nation of spoiled 
weaklings.

Enough is enough.

What Are We to Do? Tort Reform
What to do? That’s easy. Stop these lawsuits. First, we 
come up with a catchy name. You can’t say: People 
can’t sue. You can’t say: Eliminate juries. That sounds 
un-American. You can’t say “Tobacco Companies Against 
Litigation.” That’s stupid. Say, “Citizens Against Lawsuit 
Abuse.” “Working People Against Frivolous Lawsuits.” 
(While I wouldn’t want you to quote me, I’ve always 
admired the Nazis in Germany calling their party the 
National Socialist Party. Clever of the Fascists to call their 
party “Socialist.”)

So what should we call our campaign, our crusade to 
protect defenseless corporations? Words are important. 
We have to be clever.

Lawyers call these supposed wrongs “torts.” Needless 
to say, it rhymes with courts. No we can’t say: Protect the 
tobacco companies. So we say: Tort Reform. That’s a great 
word: Reform. Like  “Lawsuit Reform.” The public will 
think it’s something better, not realizing they’ll be losing 
their right to go to court. We’ve got the power to push it. 
Let the lawyers mock it as “deform.” They can’t compete 
with us. We got more money than they do. We own most 
of the media. We are the powerful.

The lawyers will fight back and say: One of the main 
purposes of the law is to see that the powerful do not 
always get their way. And I say; who says so? We’ll 
demonize the lawyers. Don’t call them trial lawyers. 
That sounds like Abe Lincoln. Call them personal injury 
lawyers. Add “predatory ambulance chasing” for good 
measure. Call them greedy. Tell lawyer jokes. There’s 
always a few bad lawyers. When one gets caught or 
brings a stupid case, publicize it over and over. Poison the 
jury pool before the case even begins. 

People never think they’re the ones who are going to 
be hurt – it’s always the other guy. And when they do get 
hurt and look for a lawyer, it’ll be too late. By then, we’ll 
have tort reform.

And once we get the public on our side, we’ll go for –

Legislative Reform: Caps
Pass laws that put caps on awards and limit a jury’s right 
to set damages. $25,000 is enough for pain and suffering. 
In an extreme case, maybe $250,000. I read about a 25-year-
old woman, a violinist, who was hit by a drunk truck 

Safety concerns are becoming the bugaboo of our 
society. Remember when some bad tires exploded and 
killed a few people? Lawsuits uncovered the defect. 
Nobody would have known anything about it except for 
what the lawyers learned in “discovery.” No secret is safe 
from those damn lawsuits. It was a shame. Those tires 
were a profitable product.

And remember when two million women used those 
IUDs for birth control? A very convenient device. Sure, 
some had miscarriages, pelvic infections, and, yes, some 
even died. But the majority didn’t. The FDA was no 
problem but, once again, the lawsuits, not the regulators, 
are getting them off the market and another profitable 
product will be lost to industry.

Mark my words, before you know it, people will be 
suing for all sorts of things – cribs, cars, toys, cigarettes. 
And there’ll be no end to it, like plane passengers looking 
for deep pockets to sue just because the manufacturer 
ignored warnings that the planes were going to crash. 
Picky. Picky. Picky. Next they’ll want to sue when some 
corporate executive makes a pass and grabs one of the 
girls in the office. They’ll take the fun out of life. The 
same in the drug field. An ingenious American company 
comes up with a product that takes care of morning 
sickness in pregnant women. It solves an old problem. A 
great advance. So a few women have children with birth 
defects like no arms. But there’s a risk to everything. 
You can’t stop progress for a few people who like to 
bellyache and bring frivolous lawsuits. Mark my words, 
the day will come when enemy soldiers will sue the 
manufacturers of the weapons our soldiers use.1 

Now our drug companies make a lot of their drugs 
overseas where they don’t have inspections. It’s beautiful 
– no inspections, a lot cheaper. Sure, every now and then 
there’ll be a problem like when they didn’t use the right 
animal part to make heparin and some people died. But 
you got to look at the big picture – the money saved by 
the drug companies.

Smokers are now even thinking about suing my 
beloved Killmen Tobacco Co. as well as other tobacco 
companies, complaining that we hid bad medical studies 
and had advertising campaigns to cover up the perils 
of smoking, saying things like: “Have a treat, not a 
treatment.” What were we supposed to do? Publish 
studies that admit tobacco kills people? Sure, there are 
studies that say smoking is bad, but I call them “junk 
science.” Scientists on our payroll say the evidence is 
not clear. Keep the waters muddy. People addicted to 
cigarettes will grasp at any excuse to keep smoking. 

We don’t need consumer safety commissions telling 
the auto companies you can’t have accelerators that 
get stuck, telling companies they can’t pollute, telling 
construction companies they have to make the workplace 
safe. We don’t need inspectors going into our animal farms 
and taking pictures documenting unsafe conditions that 
cause infections in people, or telling the oil companies 
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only those arbitration agreements entered into after the 
dispute takes place. That way people would know what 
they’re agreeing to. But it will take years before the courts 
and the people figure that out.

No-Fault
A fallback position we might consider is a no-fault 
compensation system. Everybody gets a little something 
but not much. Maybe their medical bills. But nobody can 
sue – for anything. We’ll push no-fault auto insurance. 
Insurance carriers will make a fortune. A no-fault scheme 
is particularly good for the drug companies who can test 
their new products without worrying about lawsuits. If 
a few people have bad reactions – so what, there’ll be no 
lawsuits. There’ll be no punitive damages – in fact, let me 
bring a smile to your face, there’ll be no damages of any 
kind.

And here’s another great way to shut down these 
petty, avaricious lawsuits –

Loser Pays
If people suing had to pay the other side’s lawyers’ fees 
and expenses when they lose, they’d never sue in the first 
place. We get a law passed that if plaintiffs lose, or don’t 
get at least what was offered to them, they have to pay our 
lawyers’ bills. And our lawyers, being the best Wall Street 
can offer and billing by the hour, are damn expensive – 
and nobody knows that better than me. I pay their bills. 
“Loser pays” will stop these lawsuits once and for all. For 
those who complain we’re shutting the courthouse door 
to the ordinary citizen, which of course we are, tell them 
it will eliminate only the frivolous lawsuits. In reality, it’ll 
eliminate almost all lawsuits and save a bundle of money.

And let’s not forget, we also need –

Judicial Reform
Let’s face it. Too many judges are bleeding hearts. They 
were brought up on all that stuff about the dignity of 
the individual and the right to a jury and the Seventh 
Amendment. They forget: the best government is the 
least government. 

We need hanging judges. Judges who will permit caps 
on damages. Judges who will make it hard to sue. Judges 
who will interpret the time to sue strictly. Judges who 
know corporations are what make America great. And 
for those judges who play ball, there’ll be “seminars” at 
expensive resorts, all expenses paid – by us.

We need governors who’ll appoint judges who 
represented corporations in private practice. We need a 
president who’ll appoint federal judges who will strike 
down those damn class actions where thousands sue at 
one time. Make these troublemakers sue one at a time. 
They don’t have a chance that way. We need a president 
who will appoint judges who will let corporations spend 
all they want on political contributions. It may take 
decades, but we can get it. We have the three things we 

driver and blinded as a result. For non-economic loss, 
that’s pain and suffering, the jury awarded $3.5 MILLION. 
Ridiculous. What’s she going to do with that money? Buy 
a Stradivarius? $25,000 would have been plenty.

I know some corporate executives and insurance 
company executives make $10 million and $20 million 
a year. These so-called trial lawyers will argue that even 
$250,000 is very small in comparison. No problem. We’ll 

just point out the obvious distinction. The executives 
earned the money. That’s capitalism. People who sue are 
looking to hit the jackpot. They didn’t earn the money. 
Sure, we know appellate courts reduce a lot of those big 
verdicts, but no need to mention that. These humanitarian 
dreamers live in a world where everybody is supposed to 
love their neighbor – a fantasy world. Suing for pain and 
suffering – a crackpot humanitarian scheme. 

Putting caps on awards and limiting lawsuits probably 
won’t reduce insurance premiums, but they sound like 
they might. That’s good enough. So push that line. Caps 
reduce the cost of insurance – even though they won’t.

Never forget that insurance companies have to make 
a profit. That’s why they’re in business. They have to be 
protected from unscrupulous widows and orphans who 
bring these bogus lawsuits. 

Something else we need is –

Arbitration
Another legislative goal is to get laws that permit 
mandatory arbitration. Arbitration is great. No jury. None 
of that conscience-of-the-community stuff like with a 
jury. And arbitrators who find in our favor will get repeat 
assignments.

We can’t get arbitration in all cases, but we can get it in 
a lot of cases if we’re smart. If people want to do business 
with us, make them agree to arbitration in advance. And 
we name the arbitrator. Bury it in small print in contracts. 
The courts uphold these clauses. It’s one less case they 
have to deal with.

You operate a cruise line. Put it in the contract 
of carriage. You lease cars. Put it in the lease. You 
sell securities. Put a mandatory arbitration clause in 
the contract of sale. Baseball, football and all sports 
enterprises have contracts. The players, anxious to be in 
the big leagues, will sign anything, including a contract 
compelling arbitration.

The beauty of these clauses is the little guy signs them 
automatically, even before there’s a dispute. Someday, 
the people and the courts will wake up and enforce 

If people suing had to pay the
other side’s lawyers’ fees and

expenses when they lose, they’d 
never sue in the fi rst place.



46  |  July/August 2012  |  NYSBA Journal

that drives America. We cannot allow emotional appeals 
for the underdog to distract us from our mission, which is 
to reaffirm once and for all what Calvin Coolidge put so 
brilliantly: The business of America is business.

History also teaches us how to win. Back in 1894 
there was a bad depression. We had to cut the wages of 
railroaders by 25% to 40%. We hired women and children 
who worked cheaper than the men. We couldn’t reduce 
rent on their company housing or prices at the company 
store. Why? I repeat, there was a depression. Profits were 
threatened. But the railroaders were unreasonable and 
went out on strike. They thought they had us beat. They 
stopped the trains. The nation was paralyzed. They had 
an inspirational leader: Eugene V. Debs, and the greatest 
lawyer of the day: Clarence Darrow. 

They had sob stories about the workers and their 
families who couldn’t afford to buy at the company store 
where they had to buy and children not having enough 
to eat.

But we beat them. How? We owned the newspapers 
and we had the government. When they stopped the 
mail, our newspapers called them un-American. The 
government prosecutors went after them for conspiracy. 
They conspired to get a living wage and safer work 
conditions. That’s right. But it’s still a conspiracy. We got 
an injunction and put Debs in jail. We won. Strike over. 
Railroads running. All back to normal. Today, nobody 
ever even heard of Debs. We beat them with the power 
of government. That’s how you deal with these pathetic 
pleas for “More.” All they want is more of our money. But 
they should get “Less” not “More.” Why? It’s our money. 
We take the world as it is, not as is should be.

Our Secret Scheme
To make this happen, we need a scheme. It won’t happen 
by itself. We can’t do it alone. We need accomplices – those 
who will conspire with us to achieve our goals. Some of 
them won’t agree with us on everything. Sometimes they 
won’t even know they’re being used but they can still be 
useful. That awful fellow Lenin had a name for people 
like that: Useful Idiots. Here are some useful idiots to 
whom we can appeal.

Tories
Tell the conservative-minded that lawsuits are a form 
of welfare. Tell them that people who sue don’t want to 
work for a living. Tell them: “You work for your money 
and so should everyone else.” Tell them victims are lazy 
and just want easy money. (However, if it’s a catastrophic 
injury like the plaintiff lost a leg or saw her children killed 
or is paraplegic, play down the fact that some damn 
negligent fool destroyed her life.) 

Tell the Tories: lawsuits drive up the cost of everything 
– products, medical care, going to a ballgame. (Ignore 
studies which show that many victims of malpractice 
don’t even sue.) Tories hate anything that costs them 

need to succeed: Money, more money and yes, even more 
money.

Remember, in the 1930s we had a Supreme Court that 
all by itself almost killed the New Deal – even though 
it was popular. We can get that kind of Supreme Court 
again – and this time we’ll kill these champions of the 
underdogs once and for all who won’t have their great 
protector, that traitor to his class, the sainted FDR, to save 
them.

And don’t be afraid of –

Elections
To get the legislators we need, we got to get them elected. 
With unlimited political contributions from corporations, 
we can do it. Corporate cash speaks. And people will 
listen. The rich man’s joke is always funny.

And when too many voters are the types that vote 
against us, like the young, the idealistic, the poor, those 
who don’t speak English too well, the minorities, you 
know the types, we push for laws demanding better 
voter ID. That’ll cut down their numbers. Those kinds 
of people will never get it right. Down South, they knew 
how to play that game for years with poll taxes. 

Believe me, nowadays in this world of emerging 
technology, we probably can fool all the people all the 
time.

Another thing we need is –

Think Tank Reform
All the intellectuals seem to be on the other side. We 
can change that. We got the billionaires. We got the 
Chambers of Commerce. We can create our own Think 
Tanks – our own phony grassroot campaigns. Citizens for 
Reform. But it’ll really be us. It may take years, but what 
we set up today can yield great results in the years to 
come. Corporate cash can provide the seed money. Then 
will bloom the oak trees of a world without consumer 
lawsuits. It’s a dream that can come true.

Charity: With Other People’s Money
It’s easy for juries to give money when it’s not their 
money. What about justice? What’s mine is mine, not 
yours. Charity begins at home and should stay there. 
Let’s remember our –

History
Society is getting soft. In years past, the Robber Barons 
knew what they were doing. One of them in 1890 was on 
his private train. It hit a young woman. The Baron offered 
to pay for her medical care at first but changed his mind 
when she died after a botched amputation. He grumbled 
that he could not possibly protect himself from swindle 
if he showed sympathy. The millionaire Baron would not 
even pay $622. That’s the toughness of spirit we need to 
get tort reform. Sympathy and compassion for the little 
guy are the evils to be rooted out. Business is the engine 
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And never forget, my friends, ours is a modest 
proposal. Some have suggested we should kill all the 
lawyers or eliminate all juries or outlaw every consumer’s 
right to sue. But we’ve been more than reasonable and 
rejected those extremes. Yes, we’re a little devious in the 
way we package our proposal but, as Nixon used to say, 
we’re devious in the best sense of the word. As in all 
other things, we the captains of industry remain models 
of being fair and balanced.

Soon we’ll have a meeting to put our plan in effect. 
It’ll be secret. Somewhere in Appalachia. But we won’t be 
discovered like that Mafia gang was.

In the Killmen Tobacco Co., we follow the motto of 
one of those great old Robber Barons: “Whatever is not 
nailed down is mine and if I can pry it loose, it’s not 
nailed down.” That’s the spirit of Tort Reform.

For the Common Good
We’re not doing this for ourselves. We’re doing it for 
the American people. The American people don’t know 
what’s good for them. We do. We need a nation led by 
those with a clear vision of business unencumbered by 
regulations, lawsuits and governmental interference. 
We’ll downsize government. We’ll lower taxes and 
starve the beast. We’ll crush labor and all that talk about 
worker safety. We’ll disembowel this dreadful civil 
justice system. A brave new world. Free of lawsuits. 
Free of lawyers (except ours, of course). A world where 
government and business are one. Call it National 
Socialism if you will. Remember, corporations are people. 
Standard Oil and Joe Average Guy are really one and the 
same. Well maybe not, but anyway, push that line. The 
gullible may buy it. When we’re finished, we’ll have a 
government by the corporations, for the corporations 
and of the corporations.

We’ll have an aristocracy of moneyed corporations, the 
very thing Jefferson feared. But nobody reads Jefferson 
anymore. He was always a little off the wall. Can you 
believe he actually said we have more to fear from the 
banks than from standing armies? What a character. No, 
I prefer Boss Tweed who said the way to get power is to 
take it.

We’ll have a plutocracy where Big Coal, Big Oil, Big 
Tobacco, Big Drugs, Big Insurance are no longer abused. 
Our enemies can call it corporate welfare, but we’ll call 
it what it is: common sense. A beautiful world of laissez-
faire capitalism and, don’t forget, full of profit. Profit. 
Profit, unregulated, untaxed, unlitigated. No consumer 
lawsuits. Just pure profit. That’s what makes the world 
go round. Profit.

And that’s what tort reform is all about. ■

1. Reluctantly, it must be admitted that Cruel Krulman has a point here and 
was quite prescient. Enemy soldiers have sued the makers of the herbicide 
Agent Orange, used to clear out the foliage where the Vietcong hid. Of 
course, they got nothing and, if anything, it shows how the tort system 
successfully resisted a frivolous claim.

money and facts they don’t agree with. They create their 
own reality. They make their own facts. Facts are easy. 
You don’t like them, change them. You don’t know that? 
What’s the matter with you? Weren’t you in school the 
day they taught public relations?

God’s Soldiers
God’s soldiers are often very good people who go for 
the theological approach. But there are great arguments 
for us in religion: The accident was part of God’s plan. 
God’ll take care of him. God is the only judge. We 
should not judge. God will provide. Suffering can be a 
blessing.

Believe it or not, this approach works sometimes. 
America is getting more evangelical – like a theocracy. 
We can use that. 

But be careful here. You can overdo it. Some of 
the pious like to ask, “What would Jesus do?” While 
it’s a lovely question, be careful. Jesus is, of course, a 
great and inspirational leader, but when it comes to 
business, let me be blunt, He wasn’t always reliable. 
Remember the big deal He made about throwing the 
money lenders out of the Temple? What were they 
doing wrong? They were just small business people 
doing a job nobody else wanted. They made business 
possible in old Jerusalem. Without credit, there is no 
business. Christ is great, of course, but let me be clear, 
sometimes He went too far. Remember how He was 
always encouraging us to love each other and share the 
loaves and fishes? Let me not mince words: this starts 
to smell a little like Socialism.

In addition to our accomplices, we’ll also have –

Our Hirelings
We’ll hire the lobbyists, the politicians, the lawyers (our 
kind), the academics (our kind) who’ll write treatises our 
way. 

These types are ambitious. And remember: small 
talent and great ambition often go together. A natural 
collaboration. The ambitious are usually anxious to sell 
their souls. Old joke: Devil says to the ambitious young 
office seeker: I’ll give you high office. Congress. Senate. 
Cabinet. Yes, maybe someday, even the presidency. And 
all you have to do is give me your soul. Young office 
seeker replies: what’s the catch? 

And we have the money to corrupt them. For those 
politicians who play ball, contributions will come 
pouring in and re-election will not be far behind. We’ll 
make some of them governors, and yes, maybe even a 
president or two. It can be done. If they will come and 
preach with us in the Church of Tort Reform, we’ll fill 
the collection baskets. It’s smart. We give money to them. 
We’ve got plenty. They achieve high office. They vote our 
way. We keep our money. Everybody wins. Voltaire was 
right: This is the best of all possible worlds. Together we 
can do it. 
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BOOK REVIEW
BY ROBERT L. OSTERTAG

Not for Profit
Good Counsel: Meeting the Legal Needs of Nonprofits, 
Lesley Rosenthal (John Wiley & Sons, 2012)

and in 2005, she was selected to serve 
in her current role. Ms. Rosenthal has 
taken hold of Lincoln Center’s legal 
life and in the process has assembled 
what she refers to as a “Counsels’ 
Council” comprising prestigious law 
firm members and their firms, general 
counsel for major companies and even 
a few law professors, all of whom, on 
a pro bono basis, have assisted her 
in meeting the Center’s broad legal 
challenges. She estimates the value 
of their contributions to extend into 
the many millions of dollars. With 
the encouragement of Lincoln Center’s 
President Reynold Levy, Stephen 
Younger, past president of the New 
York State Bar Association, and Jason 
Lilien, Chief of the Charities Bureau of 
the New York State Attorney General’s 
Office, Ms. Rosenthal has authored 
a book titled Good Counsel: Meeting 
the Legal Needs of Nonprofits, in which 
she shares what she has learned in 
the process with those interested in 
laboring in the legal profession on 
behalf of nonprofits. 

In so doing, she has provided a 
descriptive account of some of her 
own and Lincoln Center’s legal 
experiences. She also has provided 
an impressive array of guidelines 
and “how to” suggestions and 
materials intended to train incoming 
counsel and those on both sides of 
the attorney-client relationship, 
including paid and volunteer lawyers 
and the nonprofit leader clients of 
otherwise unrepresented nonprofits. 
Although nonprofit leaders may be 
sophisticated in their executive and 
administrative efforts, they may 
not necessarily recognize the range 

of legal requirements appropriate to 
their undertaking. This book uniquely 
constitutes “a single volume for 
attorneys counseling public charities as 
well as nonprofit professionals, board 
members, volunteers and students 
of the sector who need a concise, 
accessible overview of the legal needs 
of nonprofits.” 

The 320-page book includes 
numbered footnotes, bibliography, 
extensive authorities and index, and 
a preface and a lengthy introduction 
which, in this case, are very much 
worth reading. 

The text, which is clear, concise 
and pragmatic in its writing and 
presentation, is divided into three 
major parts: first, an overview of legal 
needs specific to nonprofits; then, a 
tour of their general business law 
needs; and finally, a segment on taking 
charge of their legal functions. Each 
part is divided into chapters, and each 
chapter is divided into segments that 
include checklists, practice pointers, 
focus questions and work plans. 
For openers, chapter 1 discusses the 
overall legal needs of nonprofits, their 
missions and unique terminology, the 
laws governing nonprofits, fiduciary 
duties, taxes and exemptions, among 
others. 

Succeeding chapters include, 
among others, discussions on the legal 
and business basics of nonprofits; 
the benefits of incorporating; how to 
get organized; the requirements of 
and how to obtain tax exemption; 
how to acquire and maintain state 
recognition; trustee independence; 
corporate governance; an in-depth 
consideration of intellectual property 
laws, copyrights, trademarks and 
patents; the very important legal 
aspects of fund-raising, including 
restrictive gifts, endowments and 
other kinds of gifts and the laws that 

ROBERT L. OSTERTAG is a veteran practitioner with more than 50 years of experience. He is a Past 
President of the New York State Bar Association.

Nonprofits are a major force 
in our nation’s economy, 
its health, education and 

religious missions, its poverty-related 
needs, its environment and its social 
and community welfare, among many 
others. There are a million or more 
nonprofits. They account for almost  
$1.5 trillion annually in revenues and 
expenditures. Nationally, nonprofits 
employ more than 10 million people, 
approximately 7% of the nation’s 
workforce, more than those employed 
in finance, insurance and real estate 
combined. In addition, nonprofits are 
served by non-employed volunteers, 
themselves numbering in the millions; 
the estimated value of those more than 
eight billion hours of effort approaches 
$175 billion, and it’s growing. 

Until recent times, only a small 
percentage of nonprofits have enjoyed 
regular access to legal counsel, whether 
in-house or out. That misfortune speaks 
to the economic realities of nonprofits’ 
existence and their unique niche in our 
overall society. Now, however, given 
the complexities of our business world 
– with its multiple legal requirements 
involving governmental and consumer 
regulation, labor and employment, the 
myriad of rules governing financial 
operations, the public’s need for 
transparency and more – the retention 
of legal counsel in one form or another 
has become virtually a necessity for 
nonprofits.

Lesley Rosenthal is General Counsel 
for a New York nonprofit – Lincoln 
Center for the Performing Arts. Lincoln 
Center is one of the world’s jewels 
of culture, arguably unsurpassed 
anywhere for its eminence and vast 
contributions to the arts. A Harvard 
Law graduate, Ms. Rosenthal enjoyed a 
long and successful legal career at one 
of the city’s most prestigious law firms, 
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client’s purported recollection after her 
deposition that she had $50,000 in 
funds may be a significant deviation 
from her prior sworn testimony that 
she possessed no other income. This 
is further complicated by the fact 
that your client does not want you 
to inform either the opposing party 
or the court of the true disposition of 
her assets. The reality is that you do 
not have knowledge of your client’s 
financial affairs. Your client’s request 
that you not make any disclosure as to 
her actual financial status requires an 
examination of your responsibilities 
under subsections (1), (4), (5) or (6) 
of Rule 3.4(a). Lawyers may rely on a 
client’s recitation of the facts. Even if 
a lawyer has some doubts about the 
client’s veracity, so long as a lawyer’s 
investigation of the facts does not 
conclusively demonstrate that the 
client’s version of the facts is false or 
fraudulent, a lawyer can accept the 
client’s word. Thus, if you maintained 
the position in settlement discussions 

May I tell Mr. Lent that I will not file 
a disciplinary grievance against him 
based on his role in drafting the false 
affidavit if his client will just make a 
better offer?

May I tell opposing counsel that 
my client will pursue criminal perjury 
charges against the opposing party?

Sincerely,
A. Lot Goingon

Dear A. Lot Goingon:
There are a myriad of ethical issues 
which you have raised in this scenario. 
At the outset, N.Y. Rules of Profess-
ional Conduct Rule 4.1 requires that 
“[i]n the course of representing a client,
a lawyer shall not knowingly make a
false statement of fact or law to a 
third person.” Furthermore, when 
dealing with an opposing party and 
the opposing party’s counsel, Rule 3.4 
requires that attorneys act with fairness 
and candor. Rule 3.4(a)(1) states that 
“a lawyer shall not . . . suppress any 
evidence that the lawyer or the client 
has a legal obligation to reveal or 
produce.” Moreover, Rule 3.4(a)(4) 
requires that “a lawyer shall not . . .
knowingly use perjured testimony or 
false evidence.” Additionally, Rule 
3.4(a)(5) states that “a lawyer shall 
not . . . participate in the creation 
or preservation of evidence when the 
lawyer knows or it is obvious that the 
evidence is false.” Lastly, Rule 3.4(a)(6)
requires that “a lawyer shall not 
knowingly engage in other illegal 
conduct or conduct contrary to these 
Rules.” 

Simply put, if your client was not 
truthful during her deposition about 
her assets, which appears to be a 
material fact that would be integral in 
determining the amount to be awarded 
in this particular action, there may 
be circumstances that would require 
disclosure to opposing counsel. The key 
words utilized in the aforementioned 
subsections of Rule 3.4(a) are “know” 
or “knowingly.” “Know” does not 
mean believe. Here, depending on the 
precise on-the-record question and 
answer during the deposition, your 

To the Forum:
 My client is currently engaged in a 
litigation where her net worth is an 
issue.

At her deposition, my client testified 
that she had no income other than 
her salary. I had been planning on 
negotiating with my adversary to see 
if we could settle the case before an 
upcoming trial and I had called my 
client for some final settlement authority.

On the call, my client told me that 
she now “remembers” something she 
“forgot” to mention at her deposition. 
Previously, she had testified that 
she had no income other than what 
was reported on the W-2 that she 
received from her employer. Now she 
remembers she had received $50,000 
from her recently deceased uncle a 
few weeks before her deposition when 
his estate was distributed based on 
his will. She does not want me to 
tell the opposing side or the court 
about the $50,000. Still, she’s worried 
that the court might find out about 
the $50,000 since her uncle’s will is a 
matter of public record. So, she gives 
me settlement authority.

Meanwhile, the private investigator 
I had previously hired just reported to 
me that the opposing party’s statement 
in his affidavit that he is unable to work 
because he is injured is false. In fact, 
the opposing party has been working 
off the books as a messenger at the 
law firm of his attorney, Fraud U. Lent. 
By my calculation, if the opposing 
party reported the additional income, 
it would be relevant to damages.

Can I settle the case without 
admitting that my client had received 
the $50,000 from her uncle? If the 
case does not settle, and I am unable 
to convince my client to correct her 
testimony, am I obligated to withdraw 
from her representation? Am I 
permitted to disclose the $50,000 to 
the court?

In addition, the other side has 
made a settlement offer. May I tell 
my adversary that I am aware that his 
client’s affidavit is false to try to get a 
better offer?

ATTORNEY PROFESSIONALISM FORUM

The Attorney Professionalism Committee 
invites our readers to send in comments 
or alternate views to the responses 
printed below, as well as additional 
hypothetical fact patterns or scenarios to 
be considered for future columns. Send 
your comments or questions to: NYSBA, 
One Elk Street, Albany, NY 12207, Attn: 
Attorney Professionalism Forum, or by 
e-mail to journal@nysba.org. 

This column is made possible through 
the efforts of the NYSBA’s Committee on 
Attorney Professionalism. Fact patterns, 
names, characters and locations presented 
in this column are fictitious, and any resem-
blance to actual events or to actual persons, 
living or dead, is entirely coincidental. These 
columns are intended to stimulate thought 
and discussion on the subject of attorney 
professionalism. The views expressed are 
those of the authors, and not those of the 
Attorney Professionalism Committee or 
the NYSBA. They are not official opinions 
on ethical or professional matters, nor 
should they be cited as such.
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be deemed to have been in violation 
of subsections (1) and (3) of Rule 3.3(a) 
if he or she had knowledge that the 
information received from the client 
is false. It is also important to note 
that Comment [8] to Rule 3.3 states 
that “[t]he prohibition against offering 
or using false evidence applies only 
if the lawyer knows that the evidence 
is false” (emphasis added) and that 
“[a] lawyer’s reasonable belief that 
evidence is false does not preclude its 
presentation to the trier of fact.” Lastly, 
Rule 3.3(b) states that “[a] lawyer who 
represents a client before a tribunal and 
who knows that a person intends to 
engage, is engaging or has engaged in 
criminal or fraudulent conduct related 
to the proceeding shall take reasonable 
remedial measures, including, if 
necessary, disclosure to the tribunal.” 

Notwithstanding your client’s 
statement that she “remembered” 
having $50,000 after previously 
testifying that she had no assets, 
it may be argued that you did not 
have knowledge but instead had a 
reasonable belief as to your client’s 
financial affairs and you could argue 
the position that she had no assets 
while maintaining compliance with 
subsections (1) and (3) of Rule 3.3(a). 
Any doubts that a lawyer may have 
about a client’s factual representations 
must be resolved in favor of the client. 
Put in somewhat different language, 
lawyers are not judges of their client’s 
positions.

With regard to your knowledge 
that your adversary may have 
falsified his client’s affidavit, you 
must be extremely careful in how you 
handle this matter. There is nothing 
that prevents you under the Rules 
of Professional Conduct from sharing 
your knowledge with your adversary 
that his client’s affidavit was false. 
However, you should be aware of 
Comment [5] to Rule 3.4 which states 
that the use of threats in negotiation 
may constitute the crime of extortion. 
You also may not threaten to file a 
disciplinary grievance against Mr. Lent 
based on his purported role in drafting 
the alleged false affidavit of his client. 
Rule 8.3(a) states that “[a] lawyer 

privilege, (b) likely to be embarrassing 
or detrimental to the client if disclosed, 
or (c) information that the client has 
requested be kept confidential.” As 
mentioned in your inquiry, although 
it is possible that the information 
concerning your client’s receipt of the 
$50,000 may be a matter of public 
record, your client did request that 
this information be kept from both the 
opposing side and the court. Therefore, 
this information could be deemed as 
“confidential.” Rule 1.6(b)(3) allows 
for the disclosure of “confidential 
information to the extent that the 
lawyer reasonably believes necessary
. . . to withdraw a written or oral 
opinion or representation previously 
given by the lawyer and reasonably 
believed by the lawyer still to be 
relied upon by a third person, where 
the lawyer has discovered that the 
opinion or representation was based 
on materially inaccurate information 
or is being used to further a crime 
or fraud.” From the facts you have 
described, it does appear that your 
client’s failure to disclose her actual 
assets (after she had given sworn 
testimony at her deposition that she 
had no assets other than the prior 
support that she was receiving) was 
a fraudulent attempt by her to force 
a more favorable settlement from the 
other side and may be disclosed to the 
court.

It is also important to take note 
of the requirements of Rule 3.3(a)(1) 
which states that “[a] lawyer shall not 
knowingly . . . make a false statement 
of fact or law to a tribunal or fail to 
correct a false statement of material 
fact or law previously made to the 
tribunal by the lawyer.” In addition, 
Rule 3.3(a)(3) requires that “[a] lawyer 
shall not knowingly . . . offer or use 
evidence that the lawyer knows to be 
false. If a lawyer, the lawyer’s client, 
or a witness called by the lawyer has 
offered material evidence and the 
lawyer comes to know of its falsity, the 
lawyer shall take reasonable remedial 
measures, including, if necessary, 
disclosure to the tribunal . . . ” As 
mentioned above in our discussion 
concerning Rule 3.4, a lawyer would 

which arose from you client’s sworn 
testimony that she had no assets even 
though she may have $50,000 in funds, 
you would not be in violation of these 
provisions of Rule 3.4(a) since you 
do not have knowledge of her actual 
financial status. However, if you had 
actual knowledge that your client 
“had” $50,000 while maintaining the 
position that your client had no assets 
as she had previously testified, then 
you could be in violation of subsection 
(1), (4), (5) or (6) of Rule 3.4(a).

Turning to your follow-up question 
on this point, assuming that you had 
actual knowledge that your client 
“had” the $50,000 and you are unable 
to convince your client to correct
her testimony, then you could be obli-
gated to withdraw as her counsel. 
Rule 1.16(b)(1) states that “. . . . a 
lawyer shall withdraw from the 
representation of a client when . . . the 
lawyer knows or reasonably should 
know that the representation will 
result in a violation of these Rules or 
of law.” You could also be obligated to 
withdraw pursuant to Rule 1.16(b)(4) 
which states that “ . . . . a lawyer shall 
withdraw from the representation of a 
client when . . . the lawyer knows or 
reasonably should know that the client 
. . . asserting a position in the matter, 
or is otherwise having steps taken, 
merely for the purpose of harassing or 
maliciously injuring any person.” As 
you have previously indicated, your 
client does not want you to tell the 
opposing side or the court about the 
$50,000, and this appears to be done 
“merely for the purpose of harassing 
or maliciously injuring” the opposing 
party. This could be an example of 
conduct which would permit a lawyer 
to withdraw under Rule 1.16(b)(4).

Whether it is appropriate for you 
to disclose to the court the fact that 
your client informed you that she 
did have $50,000 is a trickier issue. 
Such information may be disclosed 
under Rule 1.16(b)(3). “Confidential 
information” under Rule 1.16(a) 
“consists of information gained during 
or relating to the representation of 
a client, whatever its source, that is 
(a) protected by the attorney-client 
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What if my client seeks my advice 
about directly approaching the 
plaintiff-company to settle the matter 
(and bypass the attorneys)?

In addition, I have been regularly 
using email to communicate with 
my adversary during the course of 
settlement negotiations. Recently, 
I received an email from my 
adversary with a “cc” to the Vice-
President. The email misstated my 
settlement offer and I saw this as a 
golden opportunity to communicate 
with the Vice-President. I pressed 
“reply all” and sent an email that 
responded to my adversary’s email 
and stated my settlement position. 
Opposing counsel went ballistic and 
accused me of communicating with 
his client in violation of the Rules 
of Professional Conduct. Since I was 
responding to a communication that 
had “cc’d” the plaintiff, I believe 
that opposing counsel invited the 
use of “reply all” and implicitly gave 
his prior consent.

Who is right?
Sincerely,
What A. Mess

I was retained by a company that 
was sued in a trademark infringement 
case. The plaintiff company’s Vice 
President for Marketing and Sales 
was recently deposed, and I chatted 
amicably with him during several 
breaks. Parenthetically, the Vice 
President is also an attorney (non-
practicing) and he is the plaintiff’s 
primary decision maker.

The plaintiff-company’s lawyers 
have been very accusatory and difficult 
to deal with. I do not believe that it will 
be possible to settle the case with them, 
or that they have communicated my 
settlement offer to their client.

Can I speak with the Vice President 
directly after the deposition phase and 
advise him of the settlement offer? 
Would it make a difference if the 
Vice President was also the plaintiff-
company’s general counsel? What if 
the Vice President calls me after the 
deposition phase (without informing 
his company’s attorney) to discuss 
settlement? Should I take the call? 

who knows that another lawyer has 
committed a violation of the Rules 
of Professional Conduct that raises a 
substantial question as to that lawyer’s 
honesty, trustworthiness or fitness as 
a lawyer shall report such knowledge 
to a tribunal or other authority 
empowered to investigate or act upon 
such violation.” Only if there is a good 
faith basis or suspicion as to Mr. Lent’s 
conduct would it then be appropriate 
to file a grievance complaint against 
him. The best thing you can do is 
to conduct some discovery on this 
particular issue in order to prove your 
investigator’s purported findings that 
the affidavit that was submitted was 
indeed false. 

Lastly, you may not tell opposing 
counsel that your client will pursue 
criminal perjury charges if a better 
settlement offer is not made. As Rule 
3.4(e) states, “a lawyer shall not . . . 
present, participate in presenting, or 
threaten to present criminal charges 
solely to obtain an advantage in a civil 
matter.”

Sincerely, 
 The Forum by, 
Vincent J. Syracuse, Esq., and 
Matthew R. Maron, Esq., 
Tannenbaum Helpern Syracuse & 
Hirschtritt LLP

QUESTION FOR THE NEXT 
ATTORNEY PROFESSIONALISM 

FORUM:

matter to fund-raisers; the registration 
requirements for charitable solicita-
tion; compliance with grant terms;
planned gifting; corporate contribu-
tions; lawyers as fund-raisers; IRS 
reporting; prudent investor standards; 
investment policies; risk management; 
financial distress and insolvency; 
the dynamics of human resource 
considerations, including employment 
relationships; the role of volunteer 
and intern personnel; labor law 
constraints and liability as they affect 
nonprofits; facilities and real estate 
management and the laws affecting 
those operational activities; political 
activities and lobbying, including 
their restrictions, prohibitions and 
limitations; record keeping; financial 

disclosure; the importance of taking 
charge of the various legal functions 
appropriate to nonprofits; and 
mobilizing other appropriate and 
necessary legal forces. 

My favorite segments have to do 
with fund-raising and lobbying, both 
of which are so much in the news and 
public consciousness these days.

The book identifies a wide variety 
of operational traps and solutions, and 
it includes a reference to a companion 
website containing glossaries of 
nonprofit-related terms and links 
to a variety of additional materials 
and information appropriate to the 
subject.

While it is common in book reviews 
to include a paragraph or so of nega-
tive comment just to keep it honest, 
I’ve looked hard here for some basis of 
negative comment and I just can’t find 

one. This single-volume treatise, a 
first of its kind, is a rather remarkable, 
up-to-date and virtually all-inclusive 
practice treatment that should be read 
by anyone seeking to enter the non-
profit area of law practice, and it 
should appear for ready reference on 
the shelves of every attorney respon-
sible for counseling nonprofits. It is an 
achievement by one whose demand-
ing responsibilities might be expected 
to leave little time for such a project. 
Lesley Rosenthal’s willingness to dis-
play her prodigious writing skills and 
to offer her valuable personal time to 
share what has been for her an intense 
professional experience at one of the 
world’s most significant arts provid-
ers is indeed worthy of conspicuous 
note.  ■

BOOK REVIEW

CONTINUED FROM PAGE 48
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Ketan Vinodkumar Patel
Vinay Mukund Patel
Mary Christina Pennisi
Shannon Michelle Pennock
David Michael Peraino
Ellen Parker Pesch
Cambridge Quincy Peters
Jessica Ann Petrilli
Jessica Susan Pevzner
Vishal Amarnauth Phalgoo
Kenneth Bruce Pickle
John Trowbridge Pierpont
John Joseph Piersall
Daniel A. Pollak
Daniel Robert Por
Martha Indiana Porta
Amy Posner
Brian Richard Pouliot
Erin K. Powrie
Caitlin T. Prior
Matthew Mullen Quirin
Zambeena Rabel
Iris Rabinovitch
Kelly Rahn
Kartavya Rajpal
Leonid Rakitin
Anika Lansing Rappleye
Staesha Orly Rath
Maysa Razavi
John Joseph Rector
Meagan M. Reda
Bryan Lee Reese
Tyler James Reynolds
Jason Andrew Richman
Christopher D. Riffle
Adriana Maria Rios
Erik John Risendal
Michelle Erin Rittner
Jennifer Leigh Robbins
Brian Kenneth Rock
Felipe Rodrigues Caldas 

Feres
Paul Rodolfo Rodriguez
Bret William Rodysill
Julia Maya Rogawski
Andrew Scott Roper
Joel David Rosenbaum
David Lawrence Ross
Samantha Jeanne Rothman
Matthew F. Rothstein
Justine Terry Rousseau
Amy Rowland
Elizabeth Caroline Rowland
Michael Roman Rozensher
Nicole Ashley Rubin

Samantha Skye Rubinton
Chase Scott Ruddy
Ariel Jennie Ruttenberg
John William Rybicki
Shanti Elizabeth Sadtler
Alexandra Theresa Saites
Matthew Salerno
Margaret P. Sallay
Ilissa Stacy Samplin
Robert Lee Samuel
Paul Jonathan Sass
Lara Anissa Sawczuk
Gina Marie Scarpa
Sarah Schacter
Kurt L. Schreiber
Jillian Christine Schroeder
Ibert Garfield Schultz
Adam J. Scotto
David Stone Seitzer
Andrew Selbst
Adam Seldon
Rachel Faith Serlen
Jacklyn Alicia Serpico
Reshma Shah
Saloni Sunil Shah
Ashley Lauren Shain
Max Shakin
Nicole S.K. Shams
Valentina Shenderovich
Hisashi Shibata
Hsiao-lun Kevin Shih
Nitzan Shilon
Myung Shin
Robin J. Shin
Naoka Shiota
Olga Shraybman
Sameer Shukla
Max Harrison Sicherman
Valerie Joy Silverman
Sam Albert Silverstein
Iden Sinai
Jillian Michele Singer
Alana Mika Sitterly
Alana Tess Sliwinski
Matthew Scott Smith
Lauren Michelle Snyder
Jonathan So
Lisa Sokolowski
Sophia Solovyova
Ivan Forest Sperber
Evette Antoinette Stair
Robert Marc Staloff
David Martin Stanberry
Kate Kristin Stanford
Jonathan R. Streeter
Keerthika Melissa 

Subramanian
Juliet Ashley Sullivan
Sara Anne Sullivan
Laura Lavey Swanson
Leo Szolnoki
Travis Clayton Talbot
Alex Sid Talesnick
Alexandra West Taylor
Kelly Elizabeth Taylor
Nanor Laury Terjanian
Maryann Tharappel
Saroj Maria Tharisayi
Jonathan Webster Thomas
Lindsay Noelle Thomas
Scott Thomas
Markus Andreas Thomi
Jesse Hyatt Thompson
Catharine Lisa Thorpe

Bonnie Caroline Tice
Curtis Shawn Tiffany
Nicole Jacquelyn Todesco
Jennie R. Tricomi
Niki Tsismenakis
Rimma Tsvasman
Sarah Alexis Tubbs
William Scott Turbeville
Elina Turetskaya
Emily Fossen Tventenstrand
Brittany Ann Uthoff
Akiko Utsumi
Ludivine Marie Van Der 

Heyden
Christopher John Vena
Vanita Murthy Vishnubhakat
Kristen Alicia Voorhees
Simon Christof Vorburger
Jared Alexander Wachtler
Lorin Justin Wagner
Cara Maureen Walsh
Chao Wang
Jingyuan Wang
Ping Erik Wang
Xuelin Wang
Trista Loraine Watson
William Kurtis Weaver
Matthew Hayes Weger
Matthew David Weinberger
Richard Keith Weingarten
Andrew Marc Werbler
Matthew Richard Wesley
Sarah A. Westby
Kathleen Ann Whipple
Lauren Gallo White
Jahmila Dawn Williams
Robert Winfield Witherwax
Stephen Lewis Wohlgemuth
Jennvine Wong
Jeffrey Paul Wren
Hang Xu
Felicia Y. Yen
Sang Jun Yoo
Stephanie Andrea Yoshida
Diane Younes
Yujing Yue
Dai Zhang
Kunyi Zhang
Shanshan Zhang
Polina Zhong
Lulu Zhou
Gennady Zilberman
Mireille Rebecca Zuckerman
Cecile Zwiebach

SECOND DISTRICT
Sabrina Michelle Andrews
Ann Jenny M. Arvidsson
Alexander Sam Bader
Lisa Mary Baldesweiler
Dale Alexander Beran
Paul Beyder
Charlotte Theresa Borroughs
Elizabeth Cheryl Braunstein
Charles L. Brutten
Sharisse Olivia Campbell
Anjelica Bianca Cappellino

Anthony Cellucci
Stephen Seungkun Cha-kim
Seyi Adela Collins Jemmott
Damien Cortese
Amy Boesch Delfyett
Teresa Rose Donohoe
Hilary Dowling
Christopher Driscoll
Lillian Elizabeth Evans
Jill Alexandra Farrington
Christopher Thomas Ferns
Patrick Eugene Foster
Jonathan D. Frankel
David Abraham Gold
Eytan Michael Goldschein
Akosua Goode
Gloria Gotlibovsky Waknine
Rolando Grillo
Jonathan David Hallett
Amanda M. Hamann
Le’shera Aluelia Hardy
Claibourne Irving Henry
Jon Richardson Heredia
Paul William Holley
Pertinderjit Kaur Hora
Eric S. Howard
Mark David Jackson
Meghan Jean
Clinton Jerard Johnson
Ani Kanburiyan
Timothy Robert Kane
Sara Gayle Katz
Ezra Paul Kautz
Daniel Nathan Knoll
Svetlana Kots
Jason Kronstat
Edwin Eujoong Kwon
Joanna Jennifer Lambridis
Arthur Lebedin
Igor Li
Fareeha C. Malik
Amy L. Marshak
Heather Marie Martone
Cameron Kastner Mease
Salvatore Mele
Kiyoung Nam
Evan Ng
Danielle Reddan
Elena Marie Roberts
Kelly Dana Rosenfeld
Benjamin Craig Roth
Yevgeny Roymisher
Amy Deborah Rublin
Eric T. Saar
David Salhanick
Kyle Alan Shamberg
John Daniel Shea
Doris M. Shen
Maria Shteysel
Nameer Saad Shukri
Nekeifa Sylvester
Thomas Daniel Teplitsky
Paul Ignazio Timpone
Rosalind Ting
Paul Raymond Townsend
Blake William Trettien

Linda Ann Tvrdy
Christina Van Slyck
Stephen Kenneth Wallant
Elie Jonathan Worenklein

THIRD DISTRICT
Laura Darling
John Thomas Durishan
Ashley Nicole King
Olga Matyash
Marlene Morales Melo
Paige Caitlin Podolny
Patrick Sorsby
Daniela Cydney Weiss

FOURTH DISTRICT
Yi Lu
Christopher D. Nye

FIFTH DISTRICT
Brandon Patrick Best
Maxwell Rice Brewster
Jaime J. Hunsicker
Manuel Phillip Karam
Bryce Richard Therrien
Jessica L. Young

SEVENTH DISTRICT
Nathaniel Slayton Bank
Tiffany Lee D’Angelo
Katherine Ann Ramsey
Robert J. Shoemaker

EIGHTH DISTRICT
Matthew R. Benner
Bryan Edward Dolin
Joel M. Grundy
Audrey R. Herman
Lily Hun Kim
Meredith Larsen
Fallyn B. Reichert
Paul Alexander Woodard

NINTH DISTRICT
Robert Anthony Adamo
Alexandra Lorraine Alvarez
Paul Douglas Anderson
Lila Czarina Alban Aquitania
Dennis Anthony Chansky
Kathryn Elizabeth Civitello
Matthew Richard Clark
Jamie Pamela Davidson
Miguel Antonio Dominguez
Matthew Thomas Dudley
Jordan Alexander El-hag
Emily Rebekah Gluck
Rachel Deborah Goodman-

Davis
Michael Joseph Goonan
Benjamin A. Jacobson
Jamieson L. Keiser
Jeremy Evan Kozin
Eric Krakower
Dusan Lakic
Jhin K. Lee
Carlys LouAnn Lemler
Joel S. Lever
Alexander Martin Libin
Tori L. Ludwig

In Memoriam
Bruce J. Gould
New York, NY

Edward S. Schlesinger
New York, NY

Richard B. M. Wolfe
Sarasota, FL
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Walter Macknicki
Sarah J. Merry
Amy Leigh Mitura
Lia Mulligan
Jennifer Leigh Pelton
Gary Ritacco
Liudmyla Nikolaevna 

Romanoff
Robert Andrew Schlesinger
Jillian D. Sheppard
Adam Joshua Sternberg
Danielle Tabankin
Billy Dean Valentine
Seth Daniel Weinberg

TENTH DISTRICT
Carrie Elizabeth Anderer
Christine A. Bergin
David S. Berns
Adam Jude Bevelacqua
Evelyn Ryan Britt
Kara L’keisha Brown
Parneet K. Chauhan
Bertrand Jachel Choe
Shara Claire Cornell
Oscar Nicolas Crisafio
Lauren Michele D’Antuono-

Tauro
Olivia Debellis
Michael Joseph DeGuida-

DeRise
Terence Henry Demarzo
Laura Karen Demastus
Constantina Demosthenous
Stephanie A. Diemer
Shawn Jon Donnelly
Jeffrey Douglas
Blair R. Durst
Kirsten Tracey Ennis
Daniel J. Evers
Benjamin L. Faulkner
Erin Elizabeth Ferris
Cristina Marie Giammarino
Sulay Kathiria Grant
Brittany Renee Gurrieri
Emily E. Harper
Leslie Marie Hyatt
Michael Iakovou
Crystal Igneri
Maggie Isaac
Adva L. Itskovich
Michael K. Johnson
Dwane Omar Jones
Erik Tucker Kallhovd
Gregory Kalnitsky
Tracy Julia Keeton
Robert H. King
Evan Scott Kusnitz
Kaitlyn L. Lavaroni
Michael Joseph Lavi
Jaclyn Brooke Lerner
Matthew Stephen Libroia
Brian M. Lovell
Michael Maio
Michael John Manovsky
Mia-Laine Martinez
Dennison Dominick 

Marzocco
Catamount T. Mayhugh
Michael Walter Meyers
Marisa R. Miller
Patrick Gregory Murray
Joshua Nachman
Miral Naguib

David Jeffrey Neuman
Jeffrey R. Neuman
Matthew John Peluso
Jarrod H. Perry
Daniel John Pfeifer
Tara Lynn Pisciotto
Jared Adam Presberg
Daniel P. Rause
Amanda S. Reynolds
Nakia Monique Roberts
Glorisbel Roman
Ana D. Rosario
Joseph H. Rotkowitz
Lynn M. Rubino
Anthony Robert Russo
Bhavleen Kaur Sabharwal
Andrew Lloyd Saraga
Cheryl Ruth Sarles
Samantha Hayley Scavron
James Howard Seganti
Keith Alan Shebairo
Jennifer Ivy Siegel
Brendan Joseph Sihksnel
Seng Yan Sin
Stefanie Ann Singer
Emma Frances Slane
Matthew Paul Smith
Alexander Rose Tawfik
Robert P. Valletti
Carly Weiss
Christopher David Williams
Joshua Jonathan Zarabi

ELEVENTH DISTRICT
Samantha Scarlett Alessi
Suleida Indhira Arias
Genevieve Asher
Richard Michael Askin
Lindsey Ann Austin
Ji Hae Bae
Christopher Stephen Baluzy
Aram Barikian
Hana Marie Barnes
Lauren M. Bilasz
Victoria Loraine Bourke
Simon Chang
Courtney Stephen Charles
Priscilla Ting Cheng
Wing Cheng
Vincent Francis Civitano
Aubrey Dillon
Alokananda Dutta
Leandra Monique Eustache
Renee Finn
Andrew Thomas Ford
Di’indra Darlean Forgenie
Ripal J. Gajjar
Juliet Gavriel
Samantha Jane Gilles
Katherine M. Goldberg
Moshe Goldzweig
Sharon Golish
Maria Hartofilis
Liu He
Konstantinos Kapatos
Neil Khiani
Hyun Kyung Kim
Madhuri Kumar
Ownie Elizabeth Lee
Jia Lei
Bright Dae-jung Limm
Dania Lopez Beltran
Elias Malikouzakis
Helena Man

Robert Steven Martinez
Carmel Maseng
Amol Mehra
Matthew Brandon Meisel
Benjamin Edward Meyers
Lamar R. Miller
Amoy Allison Montaque
Damian Michael Nash
Jenna Rose Norys
Sylvia Nunez
Michelle Oliveros
Roberto Luis Pagan-Lopez
Melissa Paquette
Yun Peng
Jeffrey Marc Pierre-Louis
Daniel John Ping
Rafael Ariel Poltielov
Patrick Robert Pugliese
Mehnaz Rahim
Ben Zev Raindorf
Rakeesh Rampertab
Rakesh Ravinand Rampertab
Lillian Esther Ringel
Yazmin Rodriguez
Swetal J. Shah
Edward Silvera
Brandon Edmund Smith
Yuri Starikov
Peter Steven Visconti
Jeffrey K. Walker
Jia Wan
Shaowen Wang
Xiaotao Wang
Xin Wang
Zhanglei Yan
Mordy Yankovich
Siyu Zai

TWELFTH DISTRICT
Vladimir Ampov
Alec Colquhoun
Tenisha Dashana Cummings
Erin Elizabeth Essen Miles
Kathryn Ann Falasca
Alexander Louis Newkerk 

Gastman
Nathan Patrick Hall
Ifeamaka Igbokwe
Alissa Kempler
Eric John Kushman
Stephanie Flordeliz Lopez
Pamela Patricia Matta
Gary Ian Peng
Angelo Petrigh
Alec Spencer Pine
Alyssa Theresa Prunty
Courtney Anne Robbins
Sahara Mawusi Saint-hubert
Russell Yale Satin
Michael Tannousis
Porsha Shaf’on Venable
Kelly Gaines Whiten
Guy Jacob Wolfe
Amanda Kate Zane

THIRTEENTH DISTRICT
Nicole Baffi
Andrew Michael Croom
Lauren D’Albero
Latrisha Erica Desrosiers
Anna Drynda
Suhee Kim
Melissa A. Morales
Manju Mannilkizhakk Sunny
Dongyual Yi

OUT OF STATE
Abhishek Advani
Daniel Joseph Aguilar
Melinda Chere Albert
Tamara Keisha Alexander
Mohammad Hasan Ali
Ragged M. Allan
Ramsey Nabil Alloush
Mollie Katherine Alteri
Adnan Abdulrahim Hussain 

I Amiri
Kevin Egan Anderson
Aaron Kyle Ansel
Ithai Apter
Robert Anthony Arcamona
Camilla Arno Sant’ Anna
Manuel G. Arreaza
Leslie Baez
Justin Tyler Bailey
Zaara Hassan Bajwa
Allison McKenzie Baker
Spencer John Baldwin
Masanori Ban
Young Mi Ban
Mark Edward Barnett
Todd C. Barney
Elisha Brandis Barron
James Lindley John 

Bartholomew
Gabriel Bastien
Marc Beaumont
Nicholas Charles Behr
Jennifer Lynn Beidel
Todd A. Berger
Henry Parkman Biggs
Anna Birtwistle
Diana Makram Bishara
Paul Blachez
Shelly Nicole Boehler
Anthony Vincent Bongiorni
Erika Maria Boyd
Shamus Sleight Brennan
Ronald J. Brien
Damon Akhi Brown
Tamara Helene Brown
William Taylor Browne
Candice Harmon Bryan
John Daniel Bryan
Tiffany Lee Byczkowski
Charles Blaine Casper
Sandhya Genevieve Chari
Chi-yuan Chen
Miaojie Chen
Xavier Xiao Ping Chen
Xingzhou Chen
Ryan Andrew Chiachiere
Alonzo Chisolm
Kuan-hsun Colin Chiu
Dong Soon Choi
Chinedu Kenneth Chuka-

Obah
Monica Marie Clark
Robin Joy Cohen
Phillip Justin Cohn
Nicholas Patrick Cole
Matthew M. Collibee
John Paul Collins
Thomas John Combs
Marie Allison Connelly
Virginia Elizabeth Corrigan
Robin Jean Cram
Mark Edward Cricco
John Patrick Crowley
Marina Da Silva Prado

Matthew George Dailey-
Bonanno

Jeffrey Keith Daman
Philip Wesley Danzinger
Natalie Darancou
Felicity Sterling Davis
Paulo Fernando De Menezes 

Cardoso
Justin W. De Vries
Leon Giacomo Angelo Del 

Forno
Elena Delkhah
Rolando A. Diaz
Karen Sulita Dindayal
Xiao Xiao Emily Dong
Brooke Suzanne Dorner
Patrick R. Doyle
Timothy Luke Durocher
Aneeq Karim Durrani
Alexis Jada Early
Limor Elbaz
Shaimaa Mohamed Ibrahim 

Hame Elian
Elizabeth Nadia Elidrissi
Cyril Emery
Andrea Ernst
Arie Esquenazi
William Mensch Evans
Robert Leonard Falkenstern
Molissa Heather Farber
Benjamin Rush Farley
David Scott Feldman
Jennifer Leigh Feldman
Alexandru Ferderber-

Hersonski
Deborah McInnes Festa
Scott Joseph Fishwick
Matthew Bennett Fleischer
Louis Carl Formisano
Mark Harrison Foster
Lauren Elizabeth Fradella
Mary Lynn Frakes
Sili Fu
Everett Edwin Gale
Megan Elizabeth Garcy
Benjamin Daniel Gehlbach
Lindsee Blair Gendron
Eric C. George
Alessandra Glorioso
Jason Aaron Goldstein
Marissa Ann Gonzales
Juan Carlos Gonzalez Novo
Martha Lea Goodman
Yehudah Leib Gordon
Jerome David Greco
Maria Lauren Greenberg
Scott Jason Greenblatt
Sophie Catherine Gremaud
Antonio Grieco
Darren Michael Grzyb
Adam Casale Haggett
Ghenwa Kamal Hakim
Noorin Hamid
Ji Wook Han
Katherine Harihar
Brenda Allison Harkavy
Jennifer Rebecca Harris
Erin Patricia Herro
Barbara Ann Herzberg
Ellen Elizabeth Shea Herzog
Naoki Hieda
Alexander M. Hirshfeld
Chirstina Ann Hoffman
Nuri Nusrat Holman
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Jordan Alexander Holz
Catherine Anne Hood
Tianlong Hu
Mudassir Hussain
Alice Hwang
Tomiko Ikenaga
Freya Farrokh Irani
Kristin Wildes Janssen
Shafa Javaid
Weini Ji
Huijie Jiang
Yuanzi Jiang
Hong Jin
Lesley Ann Johannsen
Meagan Leonida Johnson
Micah Prieb Stoltzfus Jost
Heegun Jung
Floyd Michael Kail
Jonathan David Kamien
Tomoyuki Kanai
Clara Kang
Hiroshi Kataoka
Saori Kato
Masao Katsuyama
Masanori Kawai
Nayla Marie Kawerk
Kelvin Kek
Matthew A. Kelly
Mark Vincent Kenny
Jenna Z. Kessler
Shafaq Jalees Khan
Jane Khodarkovsky
Petro Khokhlov
Amy Kim
Gunah Kim
Hee-Eun Kim
Hwangi Kim
Hyun Jae Kim
Hyunjoo Kim
Jongsun Kim
Heather Seewald Klein
Cindy Shin-ya Kou
Carissa Ashley Kranz
Jason Snee Kreps
Albert O. Kwon
Mark Andrew Landau
Lavie Melech Lang
Ai-chu Lao
Anne Camille Laredo
Anthony Salvatore Lauro
Elizabeth Durham Lawson
William Miller Leahy
Leandro Moises Lebensohn
Danielle Nicole Ledford
Dong Jun Lee
John Lee
Kai-ling Karen Lee
Sang Ho Lee
Theresa Jeane Lee
David Steven Leigh
Justin Michael Leone
Kenneth Kai Lam Leung
Karina Leventul
Benjamin Aaron Levine
Marjorie Heather Levine
Qiang LI
Xinlin Li
Vivian Liberman Loterstein
Diana Lim
Hannah Jue Yi Lim
Wing-shan Ling
Daniel Edward Lipton
Joseph Andrew Litman

Rebecca Ashleigh Lockwood
Jesse Lev London
Maximiliano Londono
Jing Lu
Xi Lu
Yan Luo
Julie Lynn Mahaney
Rhythm Manani
Daniel Reynaldo Mangual
Craig Edward Marcus
Carl William Margrabe
Virginie Marier
Emily Richardson Marr
Meghan Catherine Marshall
Sara Diana Marshman
Jason Alan Martorella
Silpa Maruri
Naoki Matsumoto
Thanos Matthai
Sheldon S. Mayer
Christine Michelle McCarthy
Sheila Vichele McCorkle
Heather Lynn McKay
Amanda Elizabeth McKinlay
Tiffany Amber McMillan-

McWaters
Regina McNeil
Rodolfo Albert Medini
Jonathan Craig Medow
Melissa Lee Medoway
Rachel E. R. Mehlsak
Josef August Mejido
Maria Cristina Plaza Mellana
Michelle Renee Mendelowitz
Gillian Paige Menza
Carlos Eduardo Meza
Godfrey Mhlanga
William Miller
Byoung-Wook Min
David Reis Mishook
Christopher Matthew Missick
Natsuko Miyaki
Emanuel Mkrtchyan
Riaz Zahir Farzan 

Mohammed
Jonathan Dean Moler
Kerven Louis Montfort
Christopher David Moore
Anthony Wyatt Morris
Claire Mary Morris
Kenneth Donald Morris
George Charles Morrison
Hanna Bondarik Mosolygo
John R. Mulroy
Cynthia Nagendra
Doreen Nanda
Danielle Froes Nascimento
Lathrop Barrere Nelson
Ebony Angela Sinclair 

Nicolas
Erik Gerard Nielsen
Jamie Katherine Nielsen
George Charles Nierlich
Shah M. Nizami
Gwen Gabriel Nolan
Igor Norinsky
Katherine Ann North
Igor Viktorovich Novikov
Latif Mohamed Nurani
Colleen Anne O’Connor
Jordan Shane O’Donnell
Nicholas Michael O’Donnell
Christian Charles Obremski
Susana Grace Litonjua Ojeda

David Michael Olscamp
Kirsten Jean Orr
Martin Ouwehand
Steven Eric Pachman
Eleanor St. John Page
Jessica L. Palmer
Min-hui Pan
Xiaoting Pan
Adam Panopoulos
Donald Paul Paradiso
Meredith Bishop Parenti
Cecilia Parisini
Dale Samuel Park
Moo Yon Park
Sangwoo Park
Youngwoo Park
Alexander Ian Parkhouse
Dhrumil Patel
Kashyap Pramod Patel
Craig Joseph Paul
Nicole Christine Pelletier
Avi Mordechai Perry
Caroline Walsted Phillips
Sara Phillips
Meredith Michelle Picard
Edith Maria Pike-Biegunska
Scot Blanton Pittman
Caitlin Mary Ann Plummer
Sarah Swan Podmaniczky
Anupama Prasad
Francisco Javier Prat 

Errazuriz
William Charles Price
Andrew Gary Pruitt
Ankush Punhani
Chunbo Qin
David Lawrence Quartner
Brian Bernard Quinn
Lindsay Eve Raber
Timothy James Rappoccio
Gareth David Reeds
John Henry Reiterowski
Etienne Renaudeau
Carmela Theresa Renna
Jonah David Retzinger
John Riady
David Christopher Ricci
Erin Elizabeth Richardson
Ryan A. Richman
Adam Zachary Risell
Robert Arthur Rizzi
Stacey Elaine Roberts
Richard A. Robinson
Joseph D. Rocco
Jessica M. Rodriguez
Victor Manuel Rodriguez
Lauren Mollie Rogal
Dana Simone Roper
Jared Patrick Roscoe
Jane Elizabeth Rose
Sarah Leann Rothenberg
Jennifer Rothman
Hayley Diane Rouse
Ryan Christopher Rufo
Hugh Michael Ruppersburg
Janisha Sham Sabnani
Matthew Steven Sachs
Sarah Anne Sakson
Ana Maria Salamanca 

Valderrama
Mohamed Ribhi Salameh
Alyssa Lauren Salman
Shaun Elizabeth Salmon
Hiroyuki Sambe

Rushab B. Sanghvi
Marcello Campos Santana
Poonam Sanyal
Amy Sapan
Susan J. Saraiva
Andrea Inouk Sarmentero-

Garzon
Shohei Sasaki
Yuki Sato
Kristen Leigh Scanlon
Patrick Charles Schaefer
Reuben Stolov Schifman
Ronie Malka Schmelz
Christopher Michael Schmitt
Rory Schneider
Deborah Schrier-Rape
Brandon Bussey Schubert
Jeanne-marie Scollo
Rachel Arin Segall
Tanya Dilrukshi Senanayake
Metin Serbest
Felipe Serrano Pinilla
Avani B. Shah
Shahin Shaik
Zona Jean Sharfman
Beshoy Magdy Sharoupim
Diane Marie Shea
Michael James Sheehan
Katherine Mary Rose 

Sheridan
Ian David Sherwin
Kelly Alice Sherwood
Anjuli Shukla
Maria Cecilia Tejada Sicangco
Caroline Sijbrandij
Virginia P. Sikes
Tio Artha Sirait
Frances Codd Slusarz
Anthony Vincent Smith
Brian Aubrey Smith
Darren Marc Smith
Mitsie Antonette Smith
Robert Edward Smithson
Katherine Regan Snow
Lisa Ginelle Soave
Marco Son
Sunghwa Song
Juan Bautista Soto
Miriam Rose Sowinski
Jermaine Christopher Spence
David Scott Spielberg
Julie Spitkovsky
Brendan Jude Sponheimer
Vivek Srivastava
Markian Danylo Stadnyk
Gregory Stamatopoulos
Mark Joseph Stanisz
James Edward Stanley
Scott Julian Stanley
Ashley Marlene Steinberg
Alana Marie Stelton
Naomi Masada Sternlicht
Richard Ernesto Stewart
Kari Stokke
James Peter Stoll
Victoriya Stolyar
Andrew Karl Stutzman
Leonid Alexandrovich Sutkin
Julie-anne Sweeney
Kyle Norris Sweet
Richard Williams Swett
Claire Tan
Erika Tang
Lin Tang

Yao Tang
Daniel C. Tartakoff
Maria Tavano
Michael Teich
Daniel Ian Temkin
Rasika Pradip Teredesai
Christi Latrese Thornton
Hersh Toibman
Kathleen Marie Tonkovich
Jeremy Aaron Tor
Michael Robert Torrisi
Jin Toyoda
Charles Denison Treece
Kyle James Trent
Martine Lydia Trinka
Shannon Leigh Troutman
Luba Eva Troyansky
Georgi Radoslavov Tsonchev
David Andrew Ugelow
Robert Patrick Vacchiano
Borja Carlos Valencia
Andrew Paul Varney
Arash Namavar Vedaie
Danielle Lynn Verga
Sara Elizabeth Vinson
Ashley Earnestine Walker
Lan Wang
Lingyan Wang
Qin Wang
Yuying Wang
Katherine Jean Watlington
Arthur C. Weinshank
Derek Gregory Weisbender
Justin David Weitz
Rachel Ilana Weizman
Bryan Michael Welsh
Michael Wainwright 

Whitcher
Alison Ann Whitney
Laura Nicole Wilensky
Cameron Evan Stewart 

Wilson
Joshua David Woda
Siu Ling Wong
Garth Truelove Wright
Tsung-hui Danny Wu
Xiaoxin Wu
Zhuoren Wu
Jaclyn Nicole Wyrwas
Tianran Xiang
Chenxi Xie
Xingbang Xu
Gui Hwan Yang
Jae Hyuk Yang
Yisong Yi
Erik Kenneth Yngstrom
Jiyoung Yoo
Shengjie Yu
Dan Yuan
Liang Yue
Delphina Jasmine Yuen
Olivia Mandana Zahedi
Yihan Zang
Yirui Zhang
Zhan Zhang
Lu Zhou
Rui Zhou
Lulu Zhu
Timothy Aaron Ziese
Emad A. Zowawi
Stacey Elizabeth Zyriek
Jonathon Albert Zytnick
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whether “relevant proof [supports the 
plaintiff’s claim] as a reasonable mind 
may accept as adequate to support a 
conclusion of ultimate fact.”27

Options Instead of Moving Under 
CPLR 3211(a)(7)
You may assert the defense of failure to 
state a cause of action in your answer 
instead of in a motion to dismiss under 
CPLR 3211(a)(7).28

No time limitations exist for moving
to dismiss under CPLR 3211(a)(7).29

Exception: You may not move to dismiss 
under CPLR 3211(a)(7) if you’ve 
moved to dismiss earlier under any 
subparagraph of CPLR 3211(a). If your 
time to move for summary judgment 
has run out, you may move to dismiss 
under CPLR 3211(a)(7).

If you, as the defendant, are 
uncertain what the court will do with 
the evidence you want to include 
with your 3211(a)(7) motion or you’re 
uncertain whether the court will 
convert the motion to a summary-
judgment motion, you might consider 
serving an answer and then moving 
for summary judgment under CPLR 
3212.30 This might be the best strategy 
if you want “to attack the sufficiency of 
the plaintiff’s cause of action.”31

Moving for summary judgment is
sometimes a better strategy than moving
to dismiss under CPLR 3211(a)(7). 
Even if you win the motion to dismiss, 
the court might allow the plaintiff 
(or counterclaimant) to replead the 
complaint (or counterclaim) or to 
serve and file a new compliant (or 
counterclaim).

Also, a summary-judgment motion 
will allow you to introduce proof — 
any form of admissible evidence — to 
contradict the plaintiff’s allegations in 
the complaint. The burden will then 
shift to the plaintiff to offer proof in 
admissible form to prove each element 
of the plaintiff’s cause(s) of actions in 
the complaint. The court’s judgment 
has res judicata, or claim preclusion, 
effect.

If you’re the moving party and 
the court denies your CPLR 3211(a)(7)
motion, you may still move for 
summary judgment. The Legal Writer 

a poorly pleaded complaint or cause 
of action . . . or to rebut an assertion 
by the defendant that the plaintiff [or 
counterclaimant] cannot demonstrate 
a material fact.”22

On notice to all the parties, the court 
may convert a motion to dismiss to a 
motion for summary judgment.23 If the 
court chooses not to convert the motion 
to a summary-judgment motion, the 
court may consider the affidavits for 
limited reasons: “to remedy defects in 
the complaint . . . or to show that . . . no 
serious dispute [exists] that a material 
fact is not a fact at all.”24 The Legal 
Writer will discuss in upcoming issues 
what happens when a court converts 
a motion to dismiss to a summary-
judgment motion.

Opposing a Motion Under 
CPLR 3211(a)(7)
Oppose your adversary’s motion 
in writing. As explained above, 
determine whether you should submit 
any proof in the form of affidavits or 
documentary evidence.

In tort actions against licensed 
architects, engineers, land surveyors, 
or landscape architects, plaintiffs must 
comply with CPLR 214-d and CPLR 
3211(h). Under CPLR 214-d, plaintiffs 
must give “written notice of such 
claim to each . . . architect, engineer, 
land surveyor or landscape architect 
or . . . firm at least ninety days before 
the commencement of any action or 
proceeding.” In the notice of claim, 
you must “identify the performance, 
conduct or omissions complained of, 
on information and belief, and shall 
include a request for general and 
special damages.”25 Under CPLR 
3211(h), the plaintiff, in opposition to 
a 3211(a)(7) motion to dismiss, must 
demonstrate that “a substantial basis 
in fact and in law exists to believe that 
the performance, conduct or omission 
complained of . . . was negligent.” The 
plaintiff must also show “that such 
performance, conduct or omission was 
a proximate cause of [the] damage 
complained of . . . or is supported by a 
substantial argument for an extension, 
modification or reversal of existing 
law.”26 The court will determine 

to plead either a statutory or common-
law prerequisite for recovery under a 
cause of action.

A court might not dismiss a 
complaint that’s repetitious or 
inartfully pleaded. But dismissal is 
appropriate if the complaint is drafted 
so poorly that the court cannot tell 
whether the plaintiff has stated a cause 
of action.

Submitting Evidence
As the movant, you may submit with 
the motion any form of evidence, such 
as affidavits or other proof.17 If your 
intention is to attack only the face of 
the complaint or counterclaim, you 
needn’t submit any evidence.18 When 
the moving party submits evidence 
with the motion, “the standard 
morphs from whether the plaintiff 
[or counterclaimant] stated a cause of 
action to whether it has one.”19

As the plaintiff (or counterclaimant), 
you may submit evidence of your 
own regardless whether the moving 
party attacks the facial sufficiency of 
your complaint (or counterclaim) or 
challenges its merits. If the moving 
party attacks the facial sufficiency 
of the complaint (or counterclaim), 
submit an affidavit to remedy any 
defect in your pleading.20 If the moving 
party attacks the merits of one or more 
causes of actions, provide evidence 
that demonstrates that you have a 
cause of action “as opposed to mere 
allegations in the complaint.”21

As the plaintiff (or counterclaimant), 
you might want to stand on your 
complaint (or counterclaim) and 
decline to submit affidavits in your 
opposition papers. You’re not required 
to submit an affidavit. But you might 
want to submit evidence to “buttress 

THE LEGAL WRITER
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On a CPLR 3211(a)(7) 
motion to dismiss,
the court favors the 
nonmoving party.
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proof as [you] can muster to show a 
viable claim. Failing to [come forward 
with proof] may only add unnecessary 
time and expense to the litigation.”43

If the court grants the 3211(a)(7) 
motion and denies your request for 
leave to replead, you may appeal from 
that order, including the portion of the 
order that denied leave.44

Dismissal Under CPLR 3211(a)(7)
If a court dismisses a case with 
prejudice, that determination is on 
the merits. That determination has 
preclusive effect.

If a court dismisses a case without 
prejudice, that determination isn’t on 
the merits. You’d have the right to 
replead.

A dismissal of a cause of action before 
the close of the plaintiff’s evidence — 
before the plaintiff rests its case (or 
before the counterclaimant presents its 
entire case on the counterclaim) — isn’t 
a final determination on the merits.45 
A dismissal under CPLR 3211(a)(7) 
therefore doesn’t bar you under the 
doctrine of res judicata from repleading 
the matter. You may serve and file a 
new complaint based on the same set 
of facts to remedy the deficiencies in 
the earlier complaint, unless the statute 
of limitations has expired.

As the defendant, you may argue 
that the new case is barred under the 
doctrine of res judicata if the plaintiff 
sought leave to replead in opposing 
your earlier motion to dismiss and if 
the court denied that request. You may, 
thus, argue that the dismissal was on 
the merits.

In the next issue of the Journal, 
the Legal Writer will continue with 
the remaining provisions of CPLR 
3211(a). ■

1.  David D. Siegel, New York Practice § 265, at 
462 (5th ed. 2011); accord John R. Higgitt, CPLR 

It’s still unclear how long you have 
to move for leave to replead. One court 
allowed a plaintiff to replead half a 
year after the court dismissed some 
of the plaintiff’s claims.36 Neither the 
amendment nor any statement in its 
bill jacket, the court noted, prescribes 
any time limit on a motion for leave 
to replead.37 Applying CPLR 3025, 
the standard for motions for leave to 
amend pleadings, the court noted that 
motions for leave to replead should 
be “freely granted absent prejudice or 
surprise to the opposing party.”38 The 
court asked the legislature to clarify 

the unresolved issues on a party’s right 
to replead.39 

If you’re a cautious practitioner, 
you could seek the court’s leave to 
replead in writing even though CPLR 
3211(e) no longer requires you to do 
that. Granting leave to replead is 
discretionary.40 A court might view 
your request for leave to replead in your
opposition papers to the 3211(a)(7)
motion as “a sign of diligence, 
which may help swing the discretion 
pendulum in the plaintiff’s flavor.”41

Or, you may move under CPLR 3025 
for leave to amend your pleadings. 
But under 3025(b), you might have 
to overcome the prejudice hurdle: 
whether it would be “just” for the court 
to allow you to amend the pleadings.

In light of the amendment to CPLR 
3211(e), your right to replead is almost 
“automatic.”42 Reading CPLR 3211(e), 
you could serve and file an amended 
complaint after the court has granted 
the moving party’s motion to dismiss. 
This scenario might work if you, as the 
plaintiff or counterclaimant, had not 
amended your pleadings earlier, before 
the moving party served and filed a 
3211(a)(7) motion to dismiss.

The safest practice when faced with 
a CPLR 3211(a)(7) dismissal motion 
is to “is to come forward, in the 
responding papers, with as much solid 

will discuss motions for summary 
judgment after it concludes its 
discussion of CPLR 3211(a) and (b) 
motions to dismiss. 

Options Before and After Court’s 
Decision on CPLR 3211(a)(7) 
Motion
Even before the court renders its 
decision on the 3211(a)(7) dismissal 
motion, you may move, in opposition 
to the motion, under CPLR 3211(d) 
to forestall a decision on the merits. 
Under 3211(d), if “facts essential to 
justify opposition may exist but cannot 

then be stated, the court may deny the 
motion, allowing the moving party to 
assert the objection in his responsive 
pleading, if any.” The court may also 
“order a continuance to permit further 
affidavits to be obtained or disclosure 
to be had and may make such other 
order as may be just.”32

You may also replead if the court 
grants the CPLR 3211(a)(7) motion.

Right to Replead
Before January 1, 2006, if your 
adversary had moved to dismiss 
under CPLR 3211(a)(7), you could have 
sought leave to replead33 — permission 
to bring the case anew. Your request 
should have been in writing, in your 
opposition papers to the motion to 
dismiss. You would have had to have 
submitted evidence in admissible 
form to the court that you had ample 
support for your cause of action or 
defense. Without that, a court would 
not have granted your motion for leave 
to replead.

On January 1, 2006, the legislature 
amended CPLR 3211(e). It removed 
language about leave to replead, the 
last sentence in CPLR 3211(e).34 The 
purpose of amending 3211(e) was 
to allow a party to replead without 
having to seek leave to replead in 
writing.35 

Dismissal is appropriate if the complaint is drafted so poorly that the 
court cannot tell whether the plaintiff has stated a cause of action.

CONTINUED ON PAGE 58
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33.  The language in the former statute, CPLR 
3211(e), read: “Where a motion is made on the 
ground set forth in paragraph seven of subdivision 
(a), or on the ground that a defense is not stated, 
if the opposing party desires leave to plead again 
in the event the motion is granted, he shall so state 
in his opposing papers and may set forth evidence 
that could properly be considered on a motion for 
summary judgment in support of a new pleading; 
leave to plead again shall not be granted unless the 
court is satisfied that the opposing party has good 
ground to support his cause of action or defense; 
the court may require the party seeking leave 
to plead again to submit evidence to justify the 
granting of such leave.”

34.  The amendment came after the Court of 
Appeals cancelled out the last line of 3211(e). See 
Rovello v. Orofino Realty Co., Inc., 40 N.Y.2d 633, 635, 
357 N.E.2d 970, 972, 389 N.Y.S.2d 314, 316 (1976) 
(holding that a plaintiff, in response to a motion to 
dismiss under CPLR 3211(a)(7), need not submit 
affidavits).

35.  Barr et al., supra note 6, § 36:320, at 36-29.

36.  Janssen v. Inc. Vill. of Rockville Ctr., 59 A.D.3d 
15, 28, 869 N.Y.S.2d 572, 582 (2d Dep’t 2008).

37.  Id.

38.  Id. at 27, 869 N.Y.S.2d at 581.

39.  Id. (noting that the Legislature needs to 
address three issues: whether it intended eliminate 
motions for leave to replead, what standard to 
apply on a motion for leave to replead, and what 
time limitations exist for motions for leave to 
replead). 

40.  Higgitt, supra note 1, at 35.

41.  Id.

42.  Barr et al., supra note 6, § 36:320, at 36-29.

43.  Siegel, supra note 1, at § 275, at 474.

44.  Higgitt, supra note 1, at 35.

45.  CPLR 5013.

controversy about the Rovello rule, the Court of 
Appeals decision that “held that as long as the 
complaint states a claim on its face, the plaintiff 
need not — in response to the defendant’s 
paragraph 7 objection — come forward with 
affidavits or other proof unless the court does in 
fact elect to treat the motion as one for summary 
judgment.” Siegel, supra note 1, at § 265, at 463. 
Siegel explains that the Rovello rule “has resulted 
in holdings that the court cannot even consider 
the defendant’s affidavits on a CPLR 3211(a)(7) 
motion unless and until it has elected to exercise 
its treat-as-summary-judgment power. This might 
in turn lead defendants to assume that they should 
not even bother submitting affidavits. Defendants 
should make no such assumption unless, of course, 
it is their intention to test only the face of the 
complaint.” Siegel, supra note 1, at § 265, at 463.

25.  CPLR 214-d.

26.  CPLR 3211(h).

27.  Id.

28.  Siegel, supra note 1, at § 265, at 463. In 1987, 
the Second Department held that the objection 
cannot be used as a defense in the answer. See 
Bentivegna v. Meenan Oil Co., 126 A.D.2d 506, 508, 
510 N.Y.S.2d 626, 627 (2d Dep’t 1987). That rule 
no longer exists. In 2008, the Second Department 
held that failure to state a cause of action can be 
pleaded as an affirmative defense in the answer. 
Butler v. Catinella, 58 A.D.3d 145, 150, 868 N.Y.S.2d 
101, 105 (2d Dept 2008).

29.  CPLR 3211(e).

30.  Siegel, supra note 1, at § 265, at 463. Move for 
summary judgment “no later than one hundred 
twenty days after the filing of the note of issue, 
except with leave of court on good cause shown.” 
CPLR 3212(a).

31.  Barr et al., supra note 6, § 36:295, at 36-27.

32.  CPLR 3211(d).

3211(a)(1) and (a)(7) Dismissal Motions-Pitfalls and 
Pointers, 83 N.Y. St. B. J. 32, 33 (Nov./Dec. 2011).

2.  Higgitt, supra note 1, at 33.

3.  Siegel, supra note 1, at § 265, at 462.

4.  Higgitt, supra note 1, at 33.

5.  Siegel, supra note 1, at § 265, at 463.

6.  1 Michael Barr, Myriam J. Altman, Burton 
N. Lipshie & Sharon S. Gerstman, New York 
Civil Practice Before Trial § 36:291, at 36-26 (2006; 
Dec. 2009 Supp.) (citing Pacifico v. Playwrights 
Horizons Theatre Sch., 163 Misc. 2d 1084, 1086–87, 
623 N.Y.S.2d 474, 475–76 (Sup. Ct., N.Y. Co. 
1994) (finding incredible plaintiff’s claims of 
brainwashing and surveillance)).

7.  Higgitt, supra note 1, at 33.

8.  Id. at 33.

9.  Siegel, supra note 1, at § 265, at 463 (citing 
Foley v. D’Agostino, 21 A.D.2d 60, 65, 248 N.Y.S.2d 
121, 127 (1st Dep’t 1964)).

10.  Id. at § 265, at 463 (citing Westhill Exports, Ltd. 
v. Pope, 12 N.Y.2d 491, 496, 191 N.E.2d 447, 449, 240 
N.Y.S.2d 961, 964 (1963)).

11.  Barr et al., supra note 6, § 36:290, at 36-26.

12.  Siegel, supra note 1, at § 265, at 462.

13.  Barr et al., supra note 6, § 36:294, at 36-27.

14.  Id. at § 36:292, at 36-27 (citing M.J. & K. Co., 
Inc. v. Matthew Bender and Co., Inc., 220 A.D.2d 
488, 490, 631 N.Y.S.2d 938, 940 (2d Dep’t 1995) 
(“The plaintiffs’ mere contentions that third parties 
cancelled contracts with them because of the 
alleged defamatory remarks made by Bender’s 
representatives, offered with no factual basis to 
support the allegations, was insufficient to state 
a cause of action for tortious interference with 
contractual relations.”)).

15.  Barr et al., supra note 6, § 36:300, at 36-27.

16.  Id. at § 36:300, at 36-28 (citing General Motors 
Acceptance Corp. v. Desbiens, 213 A.D.2d 886, 888, 
623 N.Y.S.2d 939, 942 (3d Dep’t 1995) (holding 
no civil cause of action for criminal offense of 
harassment); Ullmann v. Norma Kamali, Inc., 207 
A.D.2d 691, 693, 616 N.Y.S.2d 583, 584 (1st Dep’t 
1994) (holding no cause of action for wrongfully 
discharging an at-will employee); Jose F., v. Pat M., 
154 Misc. 2d 883, 885, 586 N.Y.S.2d 734, 736 (Sup. 
Ct., Suffolk Co. 1992) (holding no cause of action 
for fraud or intentional infliction of emotional 
distress for partner’s failure to use birth control).

17.  CPLR 3211(c); see generally John R. Higgitt, 
Outside Counsel, 10 Tips to Improve Your Motion 
Practice, N.Y.L.J., Apr. 12, 2012, p. 4, col. 1, 
available at http://www.law.com/jsp/article.
jsp?id=1202548705192 (last visited June 11, 2012).

18.  Siegel, supra note 1, at § 265, at 463.

19.  Higgitt, supra note 1, at 33 (emphasis in 
original).

20.  Id. at 34.

21.  Id.

22.  Barr et al., supra note 6, § 36:293, at 36-27.

23.  CPLR 3211(c).

24.  Barr et al., supra note 6, § 36:293, at 36-27 
(citing Rovello v. Orofino Realty Co., Inc., 40 N.Y.2d 
633, 635, 357 N.E.2d 970, 972, 389 N.Y.S.2d 314, 
316 (1976); Guggenheimer v. Ginzburg, 43 N.Y.2d 
268, 275, 372 N.E.2d 17, 20–21, 401 N.Y.S.2d 
182, 185–86 (1977). Professor Siegel explains the 
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and as a noun, and a year later, 
almost every student in my freshman 
English class could define it. As a 
verb, students defined ripoff to mean 
to “rob or steal from,” and it soon 
added the meanings “to cheat” and 
“to swindle.” As either a noun or a 
verb, ripoff meant “swindle.”

Adults, especially those who 
considered themselves young-at-
heart, gradually adopted ripoff. But 
the term disappeared almost as 
quickly as it had emerged. During 
the 1980s it was seldom in evidence, 
although in 1985, The American 
Heritage Dictionary, Second College 
Edition, still listed it.

But today ripoff seems to be 
achieving new life while retaining its 
original meanings. A recent headline 
read, “Elderly Are Ripoff Victims.” 
Even without a second syllable, rip 
has survived with its original senses 
of figurative violence, tearing, or 
slashing. You can “rip” a thing (“The 
critic ripped the silly movie”), or a 
person (conservative journalists have 
“ripped Mitt Romney for being too 
moderate”). The idiom let ’er rip has 
also taken on new life. Because the 
term has retained its earliest meaning, 
rip can no longer be a candidate for 
“Word of the Year,” but it may have a 
longer life. ■

loans they were unable to re-pay. 
The longevity of subprime is at least 
partly a result of the slow recovery 
of the economy. Subprime has already 
spawned new meanings. For example, 
at this university, law students have 
added the adjective form: “I subprimed 
my final exam!” 

Another coinage whose life has 
exceeded expectation is the 2005 
“Word of the Year,” truthiness, which 
Webster’s New Millennium defines as 
“[t]he state of wishing things to be 
true; . . . conformity to beliefs one 
feels or wishes were true.” Truthiness is 
the reverse of truthfulness, “the quality 
of being true.” Like “virtual reality,” 
truthiness is the implication of, not the 
reality of, the word “truth.” It is used 
as a pejorative to imply the truth of 
something that the user knows is not 
true.

Television comedian Stephen 
Colbert coined truthiness to indicate 
“facts” that one claims to know 
intuitively, instinctively or from the 
gut, despite facts, evidence, logic, and 
intellectual examination. Television 
watchers, bombarded by the assertions 
of presidential candidates, can 
understand why the coinage was 
created. Since truthiness is a handy 
word, expandable beyond politics, 
it may survive the current political 
campaign.

Sometimes a “Word of the Year” 
disappears for a while, then re-emerges 
with new synonyms. The noun ripoff is 
a good example. Its progenitor, the 
word rip, had been around for a long 
time, both as a verb and a noun, since 
about 1770. The verb meant “tear or cut 
apart violently,” and the now-archaic 
noun meant “a dissolute person” or 
“some valueless article.”

But ripoff emerged with its new 
meaning 200 years later, during 
the early 1970s. On this university 
campus it became noticeable in 1971. 
Early that year I asked the students 
in my freshman English class what 
they thought it meant, and almost 
none of them knew. But ripoff rapidly 
became popular, both as a verb 

Question: Please comment on 
the word tase, which the New 
Oxford American Dictionary 

chose as runner-up to lovacare in 2007 
in its annual contest for the “Word of 
the Year.” That verb, which looks as if 
it is formed from the noun “taser,” is 
still widely used, but shouldn’t it be 
spelled taser?

Answer: No. The choice of verb tase 
is a backformation of taser (a small gun-
like device that fires electric darts to 
temporarily immobilize an individual). 
Backformations, the creation of new 
words by the removal of what is 
considered to be a suffix, is a typically 
English process, modeled on verbs like 
act from actor and edit from editor. 
These verbs are usually derived from 
nouns. But taser never was a noun. It 
was formed as an acronym, from the 
first letters of the title “Thomas A. 
Swift Electric Rifle.” Some readers may 
remember Tom Swift as the boy-hero 
of early-20th-century action novels 
that were immensely popular with 
teenage boys of that period.

In 2007, the New Oxford American 
Dictionary chose locavore as the winner. 
Locavore is a compound – the first 
syllable probably created from “local” 
– that refers to people who prefer to 
buy food in season from local farmers 
or to grow it themselves. The final 
syllable of locavore is probably modeled 
on the final syllable of carnivore, which 
means “flesh-eater.” The compound 
carnivore is borrowed from the Latin 
carni (“flesh”) and the Latin verb vorare 
(“to swallow up”). The other runner-
up to locavore that year was cougar, a 
noun describing an “older” woman 
interested romantically in younger 
men.

Like many words chosen as “Word 
of the Year,” the compound locavore 
is an odd and probably short-lived 
coinage. But some word-of-the-year 
winners take root in our language 
and become established as standard 
English. One such word is subprime, 
which leaped into prominence with the 
downturn of an economy exacerbated 
by borrowers defaulting on home 
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Drafting New York 
Civil-Litigation Documents: 
Part XVII — Motions to 
Dismiss Continued

THE LEGAL WRITER
BY GERALD LEBOVITS

If documentary proof attached to the 
complaint contradicts the complaint’s 
allegations, a court need not accept the 
documentary proof as true.13

Reasons to Move Under 
CPLR 3211(a)(7)
Move to dismiss under CPLR 3211(a)(7)
if the allegations in the complaint (or 
counterclaim) are conclusory and have 
no factual support.14

Move to dismiss for failure to state 
a cause of action when the plaintiff (or 
counterclaimant — or the petitioner 
in a summary proceeding) asserts a 
“novel theory of recovery in an effort 
to expand the law.”15 The court will 
then determine whether the theory 
of recovery exists in New York. If 
the court determines that the cause 
of action doesn’t exist in New York, 
dismissal is warranted.16

If the plaintiff or counterclaimant 
failed to plead a necessary element of a 
cause of action, move to dismiss under 
CPLR 3211(a)(7).

Also, move under CPLR 3211(a)(7)
if the plaintiff or counterclaimant failed 

summary proceeding] or target one or 
more of the specific causes of action.”4

If you’re attacking the pleading 
— the complaint or counterclaim — 
on its face, the court will deem the 
pleading’s allegations to be true.5 
The court, however, won’t accept as 
true “plainly incredible”6 allegations. 
When challenging the complaint’s or 
counterclaim’s facial sufficiency, “the 
court’s inquiry is limited to whether 
. . . the allegations stated any claim 
cognizable at law.”

If you’re attacking one or more 
causes of actions but not the entire 
complaint, the court’s inquiry “is 
whether the challenged claims were 
stated in the complaint.”7 Under CPLR 
3211(a)(7), “the word ‘stated’ means 
pleaded.”8

On a CPLR 3211(a)(7) motion 
to dismiss, the court favors the 
nonmoving party. The court will deem 
the pleading to “allege whatever 
may be implied from its statements 
by fair and reasonable intendment.”9 
The court will give the pleader — 
the plaintiff or the counterclaimant — 
“every favorable inference that might 
be drawn” from the pleading.10 The 
court will decide “whether the plaintiff 
[or counterclaimant] can succeed on 
any reasonable view of the facts as 
stated and inferred.”11 

To succeed on a CPLR 3211(a)(7) 
motion to dismiss, the moving party 
“must convince the court that nothing 
the plaintiff [or counterclaimant] 
can reasonably be expected to prove 
would help; that the plaintiff [or 
counterclaimant] just doesn’t have a 
claim.”12

In the last issue, Part XVI of this 
series, the Legal Writer discussed 
motions to dismiss, specifically 

three grounds for a CPLR 3211(a) 
dismissal motion: other action(s) 
pending (CPLR 3211(a)(4)); affirmative 
defense(s) (CPLR 3211(a)(5)); and 
improper counterclaim(s) (CPLR 
3211(a)(6)).

The Legal Writer discussed CPLR 
3211(a)(1), 3211(a)(2), and 3211(a)(3) in 
Part XV of this series.

We continue with more CPLR 
3211(a) grounds, with an emphasis on 
CPLR 3211(a)(7) motions to dismiss for 
failing to state a cause of action. 

Failure to State a Cause of Action 
Under CPLR 3211(a)(7): Overview
One of the most frequently used 
dismissal grounds in a civil action 
or proceeding in New York is that a 
plaintiff or counterclaimant has failed 
to state a cause of action under CPLR 
3211(a)(7). Dismissal under CPLR 
3211(a)(7) is “the equivalent of the old 
common law demurrer (presumably 
long since abandoned in New York), 
which conceded the truth of everything 
pleaded but contended that, even so, 
the pleading stated nothing actionable 
under the law.”1 The demurrer’s 
purpose was to test a pleading’s facial 
sufficiency.2

Practitioners use CPLR 3211(a)(7) 
in one of two ways: if the pleading is 
defective on its face or if a party pleads 
perfectly a claim but “attack[s] the 
merits of the cause of action.”3

As the moving party, you may 
“attack the entire complaint [or 
counterclaim — or the petition in a 

If you’re attacking
the pleading on its 
face, the court will 

deem the pleading’s 
allegations to

be true.

CONTINUED ON PAGE 56
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