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Sharon Stern GerStman can be 
reached at ssterngerstman@nysba.org.

PreSIDeNT’S MeSSaGe
SHarON STerN GerSTMaN

on June 17, 2017, our House of 
Delegates voted (111–28) to 
support a “Yes” vote on the 

November 7 ballot question: “Shall 
there be a convention to revise the 
constitution and amend the same?” 
Following this vote, NYSBa created 
a political committee, as required by 
the New York State election Law, in 
order to allow us to advocate for this 
“Yes” vote.

the creation of this political com-
mittee, as well as the House of Del-
egates vote, was a departure from our 
normal apolitical stance. we try very 
hard to remain politically neutral in 
order to enhance our reputation as an 
objective, balanced voice when advo-
cating on the issues that matter most to 
us as an association: the improvement 
of law for the benefit of the citizens of 
the state, the preservation of an inde-
pendent judiciary, and the indepen-
dence and integrity of the legal profes-
sion. to be sure, we have advocated 
for constitutional amendments in the 
past, most notably amendments to the 
Judiciary article and the constitutional 
provisions dealing with voting rights. 
this time, however, we have gone 
whole hog – we support the conven-
tion and we are actively advocating for 
a “yes” vote. 

we have had the chance to do this 
before, and have declined. in 1997, 
when this was last on the ballot, we 
did not support a convention. what is 
so different this time? in 1997, we were 
still hopeful that court reorganization 
could be accomplished by the legisla-
tive amendment process. in addition to 
the process of amendment allowed by 
a constitutional convention, the consti-
tution can be amended by a proposal’s 
passage through two successive leg-
islatures and its ratification by ballot. 
a proposal for court reorganization 
was passed by the legislature in 1986, 
but failed to pass a second time. we 
thought that we could work with the 

NYSBa, Politics and a constitutional convention

legislature to fine tune the proposal 
and seek its passage. this simply did 
not happen.

in 1997, we had recently witnessed 
(1995) the enactment of a law reinstat-
ing the death penalty. NYSBa leaders 
were fearful of the election of con-
vention delegates who would seek 
to diminish cherished constitutional 
rights like aid to the needy, workers’ 
rights and the “forever wild” clause 
protecting our parks and forests. while 
there is still a risk of loss of these rights, 
we believe the current populace would 
not elect convention delegates who 
would diminish these rights. in fact, 
we believe that the delegates elected 
by the citizens of New York in 2018 are 
likely to be those interested in enlarg-
ing rights granted by the State consti-
tution. Since 1997, we have seen the 
general expansion and acceptance of 
rights for all citizens by the people of 
New York. we believe this is the right 
time to have a convention.

the articles in this issue of the Jour-
nal explore the potential we have to 
create a magnificent new constitution. 
it is an issue of hope – about all 
the good we can do. Peter Galie and 
christopher Bopst show us what a 
modern constitution could look like. 
Gerald Benjamin outlines a balance 
between municipalities’ autonomy 
and a cohesive statewide policy in 
his discussion of home rule. Stephen 
Younger and william Schmedlin sum-

marize all of the policy positions of 
NYSBa with respect to the Judiciary 
article that could be fulfilled with a 
convention. Nicholas robinson shows 
the need for environmental rights and 
what constitutional protection for the 
environment could look like beyond 
the “forever wild” clause. Lillian Moy, 
who has dedicated her life to solving 
the legal problems of the indigent, tells 
us why she is willing to risk the “aid to 
the needy” clause in order to solve so 
many problems rooted in the current 
constitution. these articles are meant 
as further enhancement of the possibil-
ities a constitutional convention holds. 
they supplement the excellent work of 
the committee on the New York State 
constitution, chaired by Henry Green-
berg, which includes five comprehen-
sive reports, available to you at www.
nysba.org/constitutioncommittee.

our hope is that all of our members 
use this issue and the material avail-
able on our website as a resource to 
be shared with family and friends 
who may call on you to advise them 
on the ballot question. we believe the 
potential a constitutional convention 
brings warrants our treading into the 
realm of advocacy for a “yes” vote 
on November 7, 2017. we hope you 
agree. n
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the time 
is Now
Special Issue on the 
Constitutional Convention Vote

every November New Yorkers go to the polls to elect 
the leaders who will shape their lives. in some years, 
the elections involve national and state candidates, 

and in off years the candidates, and the offices they hope to 
occupy, are largely locally based. But once every 20 years 
New Yorkers have an opportunity to vote for someone 
other than a political candidate or party – they can vote 
for, or against, themselves. that’s because the drafters 
of the New York State constitution wisely provided an 
opportunity for the people to revise and update that 
document once in every generation, to reflect the times 
and conditions of present day New York, and to prepare 
for changes to come. No one political candidate, no 
matter how popular, or one political party or movement, 
can make that decision. it’s the people’s prerogative. if 
they vote “yes” in November to call for a constitutional 
convention, they will be voting to empower themselves to 
shape their future – New York’s future. if they vote “no,” 
they will be voting to disenfranchise themselves.

this year, it’s seems like such an easy choice to 
vote yes. why deny ourselves the opportunity to bring 
our constitution in line with the times? and yet old 
suspicions linger from prior years when voters opposed 
a constitutional convention on various grounds – fear 
that precious rights will be sacrificed for narrow partisan 
or ideological agendas, or that new restrictions will be 
introduced and adopted, or that money needed to conduct 
a convention could be used for myriad other worthy 
causes. the list goes on.

 we at the New York State Bar association believe these 
concerns are unfounded and that it is time – past time – for 
a constitutional convention. as an organization that serves 
lawyers, we believe a constitutional convention presents 
an opportunity to overhaul the state’s court system to 
better serve all New Yorkers – reforms that are way 
overdue. this edition of the Journal contains articles that 
make the case for reform on several fronts, but all with the 
common theme that the present document is archaic and 
unwieldy. as the State Bar’s Report and Recommendations 
Concerning Whether New Yorkers Should Approve the 2017 
Ballot Question Calling for a Constitutional Convention makes 
clear, the state’s massive court system forces New Yorkers 
to enter into a maze of trial courts that make up a “costly 
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and byzantine system that few understand and no one 
can justify.”

in their article, A Constitutional Convention – 
Opportunities to Restructure and Modernize the New York 
Courts, Stephen P. Younger and william F. Schmedlin note 
that it has been decades since there last was comprehensive 
reform of article Vi, which creates the operating system 
for New York courts. as a result New York has a court 
system “that has major structural barriers which impede 
ready access to the courts for all New Yorkers – whether 
for an indigent litigant who cannot afford a lawyer or for 
a sophisticated multi-national corporation.”

But it’s not only the judiciary that needs restructuring. 
there are other reforms that are necessary as well, and 
some of them are discussed in this special issue of the 
Journal. Professor Gerald Benjamin’s article explores 
home rule in New York State and its constitutional 
implications. as he notes, the line dividing state and local 
powers has become so eroded over the centuries that it 
has become harder and harder to discern where it was 
drawn. the result is an amalgam of directives, including 
state mandates that must be funded by local taxpayers, 
not the state lawmakers who imposed them. Professor 
Benjamin outlines a list of reforms that would clarify 
“home rule” powers.

 in their article, authors Peter Galie and christopher 
Bopst show how antiquated our state constitution is in 

so many areas. they make their case for a constitutional 
convention by noting that state constitution of today is 
filled with “provisions that are “obsolete, unnecessary, 
out of place, have been superseded by subsequent 
amendments, or conflict with the U.S. constitution.”

 in another article, Nicholas a. robinson paints 
a disturbing picture of environmental decline, from 
deferred maintenance of water plants to lack of adequate 
funding for pollution controls and mitigating climate 
change emissions. He calls for the constitutional 
convention to recognize a “fundamental human right 
to the environment for all New Yorkers, to safeguard 
against future neglect of resources.”

we don’t deny that some within our own ranks take 
issue with our pro-convention stance. Differences of 
opinion are to be expected in any large organization, let 
alone one composed of members who have made service 
to the law their life’s work. But on balance, the arguments 
for a convention far eclipse those against one. that is just 
the point Lillian Moy makes in her overarching rebuttal 
to the convention critics. as she notes, for all the fears that 
the opponents may have of a convention’s bad outcomes, 
one safeguard remains firmly in place – in the end, it 
won’t be the delegates who will decide what to amend or 
add to the constitution; it will be up to the voters to accept 
or reject those changes. who better to have the last word 
than we the people? n
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17,000 pesticides are in use today and virtually all New 
Yorkers carry trace amounts of pesticides in their bodies.14 
More than 50 percent of New York’s beehive colonies died 
last year.15 Moreover, amidst a warming climate, Aedes 
aegypti mosquitos are spreading to New York city’s door-
steps, bringing Zika (Flaviviridae, genus Flavivirus) and other 
“new” viruses to the region.16 climate change promises 
additional diverse impacts. Sea levels inexorably rise, with 
38 percent of New York city threatened with inundation 
in coming decades.17 extreme weather events range from 
intensifying summer heat18 to increasingly heavy precipita-
tion19 and abnormally severe storms reminiscent of Super 
Storm Sandy in 2012.20 

across New York, state agencies and local governments 
have done little to strengthen capacity either to cope with 
predicted climate related impacts or to bolster ways to 
recover from climate-induced disasters. the Department of 
environmental conservation has a modest program offer-
ing technical advice.21 albany’s timidity pales when com-
pared to the proactive and often robust laws and programs 
of other nations. columbia Law School provides these laws 
for all to study.22 However, albany pays scant attention to 
experts at columbia or New York’s other university centers. 

environmental degradation is bad and getting worse. 
the calamities noted above are not isolated or one-off 
events, and the list is longer. it seems like no one in New 
York government is “connecting the dots.” there was a 
time when citizens annually received a report about these 
trends. the United Nations still reports about the gathering 
crisis globally,23 but within the United States official report-
ing is scant. the council on environmental Quality has not 
prepared its required annual environmental report since 
1997,24 and upon taking office President Donald trump 
expelled ceQ from the white House. avoiding their duty to 
warn citizens about environmental threats, political leaders 
benefit from public ignorance. civic pressure on politicians 
is conveniently avoided: “out of sight, out of mind.”25 

there is an environmental case to be made in favor of 
convening a constitutional convention. on the 200th 
anniversary of the birth of Henry David thoreau, we 

can remember his admonition: “Live in each season as it 
passes; breathe the air, drink the drink, taste the fruit, and 
resign yourself to the influence of the earth.”1 what has this 
to do with the constitution?

New Yorkers suffer today from a deficit of environmen-
tal justice. Many have assumed that they are protected by 
environmental law reforms enacted after discovering Love 
canal.2 the residents of Hoosick Falls know better. Since 
before 2014, they have had to drink, bathe in, and cook with 
water laced with toxic perfluorooctanoic acid,3 long before 
New York’s government acted to protect them.4 the lax 
oversight of the Saint-Gobain Performance Plastics corpo-
ration’s facility resulted in contamination of village wells 
and neighborhoods with wastes from producing its fire-
fighting foams, coating additives, and cleaning agents. this 
July, the U.S. environmental Protection agency declared 
this area a superfund site.5 

across New York, environmental crises fester. the evi-
dence is alarming. Long island is dotted with 256 superfund 
sites, imperiling its three sole-source aquifers, which supply 
all of its drinking water.6 Lobsters are entirely gone from 
Long island Sound and fish are disappearing too.7 in New 
York’s counties from westchester to erie, persistent air pol-
lution causes one in 10 of the state’s citizens to suffer from 
asthma.8 the South Bronx has among the worst asthma rates 
in america, compounding denials of civil rights there with 
environmental assaults.9 invasive species, such as bloody-
red shrimp (Hemimysis anomala), are aggressively invading 
New York’s upstate waterways, displacing native fish.10 
expanding woolly adelgid (Homoptera: Adelgidae) infesta-
tions threaten death to all New York’s hemlocks.11 Numbers 
of songbirds are thinning across the state.12 the volume of 
chemical pesticides used has increased enormously since 
Dr. rachel carson wrote Silent Spring.13 approximately 
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A Convention Could Help
New Yorkers do not deserve environmental gridlock in 
albany. the way to remedy this delinquency is found in 
article XiX of the State constitution. every 20 years, vot-
ers are obliged to answer the question: “Shall there be a 
convention to revise the constitution and amend the same?” 
each generation has the duty to decide whether their con-
stitutional system is appropriate for their needs. thomas 
Jefferson inspired adoption of this provision. 

when polls open on November 7, 2017, voters should 
reflect on how albany has failed to protect their environ-
mental quality. a constitutional convention can insist that 
state government meets its basic responsibilities. it could 
recommend to the voters that New York’s constitution 
recognize a fundamental human right to the environment 
for all New Yorkers. this constitutional right to the environ-
ment would ensure that citizens in the future would not 
endure today’s neglect. 

twice before, in similarly troubled times, the voters con-
vened a constitutional convention to protect their environ-
ment. in 1894, corruption in state government was rampant 
and the state witnessed devastation to the forests in the 
adirondack and catskill mountains from unlawful timber-
ing. the remedy was to require in the constitution that 
nature within the Forest Preserve “shall be forever kept as wild 
forest land. They shall not be leased, sold or exchanged, or be taken 
by any corporation, public or private, nor shall the timber thereon 
be sold, removed or destroyed.”39 the constitution further pro-
vided that this clear right would be enforceable in the courts 
by any citizen.40 this fundamental constitutional reform has 
been observed, enhanced and enforced ever since. in 1911, 
New York became the first state to create a Department of 
conservation as a cabinet agency.

whenever opposition arose to the “Forever wild” Forest 
Preserve, citizens invoked their right to petition courts to 
enforce the constitution – and won. More than once legis-
lators enacted proposed amendments that would weaken 
“forever wild.” Voters rejected them all. thanks to this 
clearly framed environmental right, explicitly enforceable 
in court, environmental degradation has never returned to 
the Forest Preserve. 

the second great reforms came in 1969, when the Viet-
nam war generated anxiety and social unrest among New 
Yorkers. on the eve of the vast political protests that were to 
accompany the first “earth Day” in 1970,41 all of New York 
was grossly polluted. acid rain killed off fish in adirondack 
lakes.42 in the worst “killer smog” incidents, one could see 
only two to three blocks in Manhattan.43 rivers had become 
open sewers across New York. Landfills were overflowing, 
often filling in precious wetlands. the convention took 
action, drafting a “conservation Bill of rights.” when vot-
ers rejected that convention’s over-all constitution, for rea-
sons unrelated to the environment, the voters adopted this 
“conservation Bill of rights” by ballot in 1969. it appears as 
article XiV, Section 4 in the current constitution. 

currently the federal government seeks to roll back 
federal environmental regulations.26 State agencies, such 
as Dec, which rely upon federal financial assistance to 
implement environmental regulations, face cutbacks. the 
U.S. environmental Protection agency (ePa) is being reor-
ganized and diminished.27 while public interest litigation 
counters trump administration violations of environmental 
statutes,28 judicial action is slow, and meanwhile federal 
protection of the public is muted. Demoralized senior civil 
servants are retiring, and with it their experience.29 in short, 
New Yorkers cannot rely on washington to protect the envi-
ronment in their state. 

albany once led the nation with its environmental con-
servation programs. No more. New York is not ready for 
federal withdrawals from protecting the environment. in 
recent years the legislature and governor have gradually 
slashed the funding for the Department of environmen-
tal conservation to the tune of $32.3 million in 2008-09.30 
rather than enabling Dec to cope with wide-ranging, 
environmental crises, this decreased funding is in inverse 
proportion to the state’s escalating environmental crises. By 
way of illustration, Dec’s budgets in 2011-12 were allocated 
$1,040.6 million, in 2012-13 $872.9 million,31 and in 2014-15 
$870 million.32 comptroller thomas P. DiNapoli reported 
in 2014 that “[t]he state Division of the Budget projects that 
total Dec spending will decline this year and in each of the 
next three years by a cumulative total of 25.9 percent from 
the SFY 2013-14 level.”33 Such reductions effectively nullify 
the guarantees in New York’s environmental conservation 
Law. 

the N.Y. association of counties has long complained 
about deferred maintenance of New York’s aging water 
infrastructure: “deteriorating pipes, struggling wastewa-
ter treatment plants and water main breaks have become 
commonplace throughout the state. comptroller DiNapoli 
recently issued a report indicating the State would need an 
estimated $80 billion to repair, maintain and replace drink-
ing and wastewater infrastructure in New York over the 
next 20 years.”34 while Dec’s core agency budget did not 
increase, enactment of a bill35 for long-delayed upgrades in 
water quality infrastructure it added $228 million to Dec’s 
budget in 2017-18.36 However, there has been no bill to 
provide comparably adequate funding for maintaining air 
pollution control infrastructure, or for mitigating climate 
change emissions, or to curb the spread of invasive species. 
Dec’s dedicated staff is left to do more with less, forced to 
practice a triage that betrays their agency’s statutory duties. 

in short, albany is reactive, not proactive. For example, 
Dec issues many reports, as is mandated by law,37 but 
neither Dec nor the governor  offers a synthesis of what 
Dec does or cannot do. Sensible advice in the reports of the 
comptroller is disregarded.38  the legislature does not act. 
the inattention to environmental regulation tips the scales 
in favor of “business as usual.”
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New York deserves better. No one should be without a 
remedy when his or her water is poisoned or breathing air is 
harmful. an asthma victim’s rush to the hospital emergency 
room is evidence enough. air pollution kills. Noone should 
tolerate a state government that allows imposing such injus-
tice on its people. Proverbially, do we not all live in Hoosick 
Falls? a livable environment is a human right. we trace the 
recognition of human rights in New York to the charter of 
Liberties of 1215. this Magna Carta54 set standards that we 
still observe: “to no one will we sell, to no one will we refuse 
or delay right or justice.”55 when electoral campaign con-
tributions result in albany weakening environmental safe-
guards, this and all other rights that all New Yorkers enjoy 
are betrayed. this slippery slope will endanger “forever 
wild.” in 1217, Magna Carta provided the first guarantees 
of environmental rights.56 in 2017, it is time for New York 
to do the same.

of course, there will be opposition to recognizing an 
environmental right. the New York State Bar association 
has not taken a position regarding the enactment of a con-
stitutional right to the environment. weighing pros and 
cons, its report last year on the environmental aspects of the 
constitution did state that:

[t]he narrow scope of [the conservation Bill of rights 
in] Section 4 in article XiV is insufficient to address 
New York’s new environmental challenges. in 1894, the 
destruction of forests was deemed a crisis worthy of 
constitutional reform. the “forever wild” mandate was 
thus born. in 1969, pollution presented a comparable 
crisis. the “conservation Bill of rights” was thus cre-
ated. today’s analogue may be impacts associated with 
climate change…57 

this past august a task Force on the constitutional con-
vention, convened by the NYSBa Section on environmental 
and energy Law, endorsed adopting an environmental 
rights provision.58 

what difference might an environmental right make? 
Like all rights, a citizen could petition a court of law to have 
it enforced. in 2014 Hoosick Falls could have gone to court 
at once and not had to wait for more than two years before 
Dec or ePa responded. the right could ensure that the leg-
islature appropriate at least the minimal funding needed to 
provide environmental security, just as it does for the State 
Police or other areas of public safety. enforcing the environ-
mental right could oblige New York authorities to prepare 
for climate impacts, for example by bolstering “resilience.”59 
resilience preparation embraces green energy reforms. 
New York would benefit from having a more robust “green 
energy” renewables portfolio, as has been adopted in cali-
fornia60 and Denmark.61 without the constitutional duties 
flowing from an environmental right, New York is hobbled 
by continuing inertia, combined with lobbying for “business 
as usual.” 

opponents of recognizing the right to the environ-
ment will be vocal. Vested interests oppose environmental 
regulation as being “bad for business,” and some politicians 

after 1969, the constitution mandated pollution control, 
protection of the environment, required natural resource 
stewardship, as well as preserving natural beauty and 
sustaining agricultural lands. Governor Nelson rockefeller 
called on the legislature to observe this “conservation Bill 
of rights” through rapid enactment of new environmental 
laws44 and by redesigning the conservation Department 
as the Department of environmental conservation.45 Dur-
ing the ensuing decade, many new state environmental 
laws were enacted and support was given to Dec for their 
implementation. 

it is manifestly time, once again, for a constitutional con-
vention to act. New Yorkers need to reclaim the high stan-
dard set by governors theodore roosevelt and Franklin D. 
roosevelt. albany has lost sight of its duty to safeguard the 
state’s environmental quality. in the past, governors Nelson 
rockefeller and Mario cuomo led New Yorkers with their 
clear environmental agendas and a strong Dec.46 incred-
ibly since then, legislators and governors have tarnished 
this tradition by yielding to business lobbying that opposed 
environmental public health laws.47 

is it not time to fix albany’s disdain for the environmen-
tal wellbeing of the state’s citizens? How can New Yorkers 
prevent backsliding and erosion of laws that should protect 
environmental health? The answer lies in establishing a consti-
tutional right to the environment. other states, such as Penn-
sylvania, Montana, and Hawaii, provide a right to the envi-
ronment, which would make such neglect unconstitutional. 
additionally, 174 national constitutions abroad provide the 
right to the environment,48 and worldwide it is customary 
for courts to enforce this right. Last June, Pennsylvania’s 
Supreme court ruled that the constitution’s environmental 
right obliged the commonwealth to deploy revenues from 
oil and gas leasing for environmental protection.49 

Pennsylvania’s constitution’s environmental right (art. 
1, cl. 27) is a model for what New York could provide: 

the people have a right to clean air, pure water, and 
to the preservation of the natural, scenic, historic and 
esthetic values of the environment. Pennsylvania’s pub-
lic natural resources are the common property of all the 
people, including generations yet to come. as trustee of 
these resources, the commonwealth shall conserve and 
maintain them for the benefit of all the people.

it is high time that New Yorkers had a proper right to 
the environment. the existing “conservation Bill of rights” 
– good in its day – has not been sufficient to prevent or 
anticipate today’s environmental crises.50 Some in albany’s 
legislature seem to agree. Last spring, assemblyman Steve 
englebright won adoption of a relatively narrow51 constitu-
tional amendment that would establish a right to clean air 
and water, by a vote of 103 to 27,52 but this proposal is now 
held up in the Senate.53 it could take three or more years 
before this sort of amendment – if at all – is ever submitted 
to the voters. Meanwhile state officials watch the environ-
ment degrade, and citizens have no constitutional right to 
enforce.
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ernment” reforms made to the legislature have fallen on 
deaf ears. Had New York a public-spirited legislature, it 
would have anticipated and prevented the environmental 
health crises that now confront the state. it could have held 
budget hearings and decided the levels of funding needed 

by the Dec. Legislative oversight could have ensured that 
Dec was attentive to its duties, and did not allow crises to 
emerge such as at Hoosick Falls. it matters for the environ-
ment to have an active legislature.

Most fundamentally, a convention can address lapses in 
ethical behavior among legislators.71 Sustaining an environ-
mental right depends on ethical legislators. the convention 
can provide constitutionally defined standards for legisla-
tive conduct, with systems to apply them. environmental 
stewardship depends upon having an honest and transpar-
ent legislature, capable of acting for the broad environmen-
tal public interests. to secure this, reforms should address 
fair electoral procedures for the state legislature. First, 
gerrymandering of legislative district lines in New York is 
alarmingly pervasive. as other states already require, the 
New York State constitution should establish an indepen-
dent commission to draw the lines for assembly and Sen-
ate districts, to ensure fair representation of New Yorkers. 
Second, anyone who wins public office should be held to 
a “fiduciary” standard when representing citizens in the 
assembly or Senate. the common law over centuries has 
defined the duties of a fiduciary. it is high time that elected 
legislative office holders be obliged to meet that standard. 
without legislative reform, the laws and budgets needed to 
protect the environment will continue to be at risk. 

a convention can begin restoring ecological integrity and 
environmental public health in New York. the degraded 
state of New York’s environment is the best evidence of 
the pressing need to reform the State constitution. when 
we allow albany to disregard its environmental duties, 
are we not in fact assaulting ourselves, our children and 
future generations? we learned in 1894 that with a strong 
constitutional guarantee, we could safeguard our “forever 
wild” Forest Preserve. Future generations have carried this 
mission forward. today we are only two generations away 
from when we began our struggle in 1969 to clean up pol-
lution, and we now see the weakness of our “conservation 
Bill of rights.” our contaminated environment symbolizes 
a rot that weakens the framework of New York State gov-
ernment. Both are tainted and call out for attention. if sav-
ing our environment were the only reason for voting yes on 
November 7, it would be sufficient. 

uncritically echo this mantra as a “truth.” contrary to this 
view, empirical evidence finds that regulation can stimu-
late competition, inventiveness, and economic growth.62 
others would sacrifice the public commonwealth for their 
private, short-term gain. commercial freeloaders, who 

avoid costs by passing their own pollution burden over to 
the ambient environment for all to endure, will object. From 
another quarter, some environmentalists oppose holding a 
constitutional convention out of a fear that, were a conven-
tion to be held, its delegates might propose weakening the 
“forever wild” safeguards for the adirondack and catskill 
Forest Preserve.63 others worry that the corruption, evident 
in the legislature,64 would infect a convention.65 However, 
the conventions of 1894 and 1967 demonstrate that elections 
produced public-spirited delegates who overcame narrow 
or even corrupt interests in order to embrace an effective 
constitutional reform.66 the historical record demonstrates 
that such efforts, when tried in past conventions, always 
failed. For instance, each convention since 1894 preserved 
and enhanced “forever wild.” But even if unwanted amend-
ments did emerge, New York’s voters could vote them 
down, just as they have each time that the legislature has 
tried to weaken “forever wild.”67 

it is because a constitutional convention is a unique 
and one-time parliament that it has the independence to 
adopt an environmental human right. Delegates exercise 
their public duties in a highly visible forum. Delegates are 
less likely to be swayed by interests who profit from pol-
lution because they do not need financial donations and 
are not running for re-election. Unlike albany’s traditional 
decision-makers, convention delegates are not like assem-
blymen or senators or the governor, who invariably aim to 
aggrandize their powers (“turf”) as they jockey with each 
other over policies and budgets. Delegates do their work 
and the electorate votes upon their proposed constitution 
directly. 

the independence of convention delegates also enables 
them to address judicial reform. New York has one of the 
most antiquated court systems in america. without an 
effective court system, there is no way for citizens to enforce 
their constitutional environmental right, or other rights. 
Just as New York’s legislature and governor have dis-
counted their environmental responsibilities, they also have 
failed repeatedly to address calls for court reforms.68 only 
a constitutional convention will act on pending bipartisan 
and professional court reforms.69  

there have been many sensible proposals to restore 
“good government” in New York.70 to date, “good gov-

the existing “conservation Bill of rights” –  
good in its day – has not been sufficient to prevent  

or anticipate today’s environmental crises.
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a convention can restore nobility to governing. there 
is merit in trying, for we cannot know if we shall succeed 
until we try. emulate teddy roosevelt’s gumption! we 
need not be resigned to environmental degradation. it is 
time for New York to reclaim its leadership by recogniz-
ing the human right to the environment. we can again, 
with thoreau, enjoy resigning ourselves to what is good 
in the earth. Should we fail to convene a constitutional 
convention to begin this task, we shall be complicit in 
today’s mugging of our public health and ecological 
integrity. n
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Notwithstanding the intertwined history and com-
mon goals of the federal and state constitutions, the treat-
ment given the U.S. constitution and the New York State 
constitution have been quite different. we point to the 
national constitution with pride and admiration. read, 
studied, and celebrated, it is the closest thing to a sacred 
text that is allowed in a secular republic. the rotunda 
of the National archives Building in washington, D.c. 
is its shrine. Preserved in a massive, bronze-framed, 
bulletproof, moisture-controlled, vacuum-sealed glass 
container, the constitution sits in the rotunda by day 
and is lowered into a multi-ton, bombproof vault by 
night. Printed versions of the text are readily available in 
pocket form, and we have designated a day to celebrate 
the document. 

contrast this with our treatment of the New York State 
constitution. the document is not honored or celebrated, 
and is wholly unknown to many New Yorkers. to our 
great embarrassment, hundreds of government officials 

“It Is a Constitution  
we are writing”:  
a Concise, Clear and Coherent 
Constitution for New york

Introduction
the first decade of the 21st century witnessed a meticu-
lous cleaning and restoration of the New York State capi-
tol. New Yorkers can now take pride in their beautifully 
restored capitol building. Unfortunately, they cannot 
take the same pride in their State constitution, adopted 
in 1894, five years before the opening of the capitol. the 
oddities, anachronisms, redundancies, archaic words and 
phrases, and incoherencies found in the state’s funda-
mental charter constitute the stuff that has cluttered and 
expanded the document, making it barely readable, let 
alone understandable. 

our State constitution is a concatenation of legal 
texts, some fundamental and appropriate for a constitu-
tion, others a maze of obsolete or meaningless statutory 
detail.1 the current document is a bloated, disorganized, 
52,500-word behemoth2 characterized by detritus and 
disorder. New York’s constitution, like the building in 
which it is debated and amended, is in need of some good 
housekeeping.3

By Peter J. Galie and Christopher Bopst
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have admitted, subsequent to their swearing to uphold 
the constitution, that they had never read it! those who 
have are aware of its incomprehensible prose and quaint 
provisions. Nearly 60 years ago the inter-Law School 
Report on the Problems of Simplification of the New York State 
Constitution wrote that it was “literally amazed by the 
extent to which the constitution of New York contains 
hollow phrases, defective provisions, and creakingly 
antiquated policies.”4 the temporary commission on the 
revision and Simplification of the constitution echoed 
these sentiments, calling the State constitution “almost 
unreadable” and “not a constitution in a proper constitu-
tional sense. it is a mass of legal texts, some truly funda-
mental and appropriate to a constitution, others a maze 
of statutory detail, and many obsolete or meaningless in 
present times.”5 Since then, the document has only gotten 
longer and more unwieldy!

this article focuses on provisions of the New York 
State constitution that are obsolete, unnecessary, out 
of place, have been superseded by subsequent amend-
ments, or conflict with the U.S. constitution. it lays bare 
an unkempt constitution encrusted by dozens of such 
items best described as constitutional detritus that have 
undermined its initial coherence. By trivializing its con-
tent, these provisions have done more than discourage 
reading: they have derogated from the constitution’s 
character as a fundamental document, engendering dis-
respect, if not ridicule.

our purpose is not to rewrite the constitution – that 
is a task best suited for a constitutional convention; we 
will, however, suggest changes that would rescue the 
State constitution from the neglect and embarrassment 
occasioned by these features.

The Crown Jewels: A Necessary Caveat
Lest the reader think that we believe the State constitu-
tion, in toto, unworthy of a founding document, we begin 
our analysis by acknowledging its brightest stars – provi-
sions that reflect the best of our constitutional heritage. 
these include, among others, a Bill of rights6 that has 
provided greater protection of individual liberties than 
is afforded by the national document.7 it contains the 

“Forever wild” provision that protects the adirondack 
forest preserve from commercial or industrial develop-
ment;8 a “bill of rights for labor;”9 a provision requiring 
the state to care for the needy;10 and an article facilitating 
the state’s role in providing low-income housing.11 New 
Yorkers are justifiably proud of these provisions – all of 
which we hasten to add were the work of constitutional 
conventions, not legislatively proposed amendments.

Cleaning House
the provisions under consideration will be analyzed 
under the following categories:

•	Obsolete	or	transitional
•	Superseded	or	unconstitutional
•	Misplaced	
•	Superfluous
•	Statutory

A. Obsolete/Transitional
the current New York State constitution was adopted in 
1894 and revised by subsequent legislative amendments 
and the constitutional convention of 1938. Many of the 
constitution’s provisions, however, are carry-overs from 
the state’s three earlier constitutions.12 adopted when 
the positive role of government was still constitutionally 
suspect, these sections are museum pieces. other provi-
sions serving no current purpose are those that are tran-
sitional in nature, meant to effect a transfer from earlier 
structures and processes, such as how pending cases are 
to be handled under a new Judiciary article. examples of 
obsolete or transitional provisions include:
1. article i, section 7 provides that private property 

shall not be taken for public use without just com-
pensation. the section also includes subsections 
allowing the opening of private roads and declaring 
that the drainage of swamp or agricultural lands is a 
public use. remnants of an age where judicial inter-
pretations of public use were less deferential, these 
subsections were deemed outdated 60 years ago by 
the inter-Law School committee appointed to study 
the constitution.13
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2. article i, section 9(1) includes among fundamental 
rights to assembly and petition a provision requir-
ing that divorces be granted only by judicial pro-
ceedings. inserted in 1846 when legislative divorces 
were a possibility, the provision seems entirely out 
of place in a state having no-fault judicial divorces.

3. article i, section 18 permits the legislature to enact a 
“no fault” workers’ compensation system, in which 
employees are compensated for workplace injuries 
regardless of fault. adopted in 1911 in response to a 
decision of the N.Y. court of appeals invalidating a 
no-fault compensation system on state due process 
grounds,14 nobody today would dispute that a no-
fault system is permissible even absent this section. 
the inter-Law School committee recommended 
removal of this section.15

4. article iV, section 5 provides that the lieutenant-
governor shall act as governor when the governor 
“is absent from the state.” Dating back to New 
York’s first constitution of 1777, this provision was 
necessary when travel outside the state meant com-
munications delays of days or weeks. the tempo-
rary commission on the revision and Simplification 
of the constitution called for removal of this provi-
sion in 1961,16 and the proliferation of sophisticated 
communications devices in the intervening decades 
have magnified the anachronism. 

5. article V, sections 2–3 concern executive depart-
ments in the state government. Section 2 sets a 
bright-line rule of no more than 20 civil depart-
ments. that rule is then undermined in section 3, 
which permits the legislature to create scores of 
other entities, so long as they are not called “depart-
ments.” the legislature has utilized this loophole 
by creating an “executive department” in which it 
lodges more than 100 boards, agencies, commis-
sions, and committees. the limitation in section 2 is 
rendered useless by section 3, and the elimination 
of section 2 would make section 3 superfluous as 
the legislature has discretion to create departments 
without specific constitutional authorization.

6. article Vi, sections 34, 35, 36, 36-a, 36-c and 37 are 
all “take effect” provisions. inserted into the consti-
tution when the new Judiciary article was adopted 
in November 1961, these sections concern ques-
tions such as the status of cases pending in courts 
that were being abolished when the new article 
took effect and the status of judges serving in these 
courts. any cases pending in 1961 have either been 
resolved or their jurisdiction in the new court has 
been settled, and any judges serving at that time 
would be long retired. there is no need to retain any 
of these sections.

7. Several provisions of the State Finance article17 
authorize the issuance of bonds that have long been 
retired. Section 14 authorizes the legislature to cre-

ate debt to eliminate railroad crossings at grade. 
when the section was adopted in 1925, it was neces-
sary in order to avoid the requirement that all gen-
eral obligation debt be submitted to the voters for 
approval under certain conditions.18 these bonds 
were satisfied during the 1987-88 fiscal year. Sec-
tion 18 permits the state to borrow money to pay 
a bonus to veterans of world war ii.19 this section 
remains notwithstanding that the bonds authorizing 
the bonuses were retired in 1958! Section 19 allows 
the legislature to issue debt to provide funds for the 
construction and renovation of the state university 
system. these bonds were retired in 2007. the reten-
tion of these three sections gives no indication of the 
current financial picture of the state and adds noth-
ing to the State constitution other than confusion 
and additional verbiage.

8. the Local Finance article limits the amount of debt 
that local governments may incur.20 over the years 
numerous exceptions have been added to the con-
stitution to exempt from these limits debt incurred 
for certain types of projects, and these exceptions 
often remain in the constitution long after they 
have been exhausted. Section 6 excludes the sum of 
$10 million from the debt limitations of Buffalo and 
rochester and excludes $5 million from Syracuse’s 
debt limit. added in 1927, these exemptions are long 
exhausted. Section 7 affords New York city several 
“one time only” exceptions to the city’s debt limit 
for specific purposes – dock purposes, construc-
tion of new rapid transit railroads, construction of 
hospitals, and rapid transit construction and recon-
struction – all of which have been long exhausted. 
another exception to New York city’s debt limit, 
found in section 7-a, excluded debt for “the acquisi-
tion of railroads and facilities or properties used in 
connection therewith or rights therein or securities 
of corporations owning such railroads, facilities or 
rights.”21 this one-time exclusion has long been uti-
lized.

9. article Viii, section 8 is a “savings clause,” inserted 
to ensure that debts issued before the enactment of 
the Local Finance article would not be invalidated. 
Perhaps necessary at the time the article was adopt-
ed, the validity of these debts are not in question.

10. the State constitution prohibits the state and its 
municipalities from giving or loaning credit to any 
other person or entity, including public authori-
ties.22 Specific exceptions to this prohibition exist, 
and amendments allowing the state to guarantee 
debt of a public authority often remain in the docu-
ment long after the debt is retired. article X, sec-
tion 6 allows the legislature to make the state liable 
for bonds issued by the New York State thruway 
authority. the maturity dates for these bonds 
ranged from 1985 to 1995. article X, section 7 autho-
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rizes the state to guarantee bonds issued by the Port 
of New York authority for the purchase of railroads 
and other assets. the section expired no later than 
January 1, 1997. obsolete for decades, both these 
sections should be removed.

11. article Xiii, section 14 allows the legislature to regu-
late and fix pay and hours of work for state or local 
government employees and contractors performing 
work for governmental entities. the section was 
added in 1905 in response to a decision of the court 
of appeals striking down prevailing wage legisla-
tion.23 there has been no serious dispute about the 
government’s power to regulate wages and hours 
for more than 75 years. 

12. article XiV, section 1, the “Forever wild” provi-
sion keeping the adirondack and catskill preserves 
as wild forest lands, is the longest section in the 
constitution. it contains 19 amendments allowing, 
inter alia, ski slopes, roads, power lines, and vari-
ous land exchanges. the section could be dramati-
cally shortened and remain effective by stating that 
the lands shall be kept forever wild “as heretofore 
guaranteed” – freezing in the constitution all the 
exceptions and exchanges spelled out in the current 
document while permitting them to be omitted.

B. Superseded/Unconstitutional
a number of provisions of the State constitution have 
been held to violate the U.S. constitution. Yet rather than 
amend the state charter to bring it into conformity with 
the U.S. Supreme court’s interpretation of the national 
constitution (or perhaps even expand the rights afforded 
by the State constitution), these provisions sit inop-
erative. Still other sections of the State constitution have 
been superseded by later amendments to the document. 
examples of provisions falling into this category include:
1. article i, section 6 contains a provision requiring 

that a public official who refuses to waive his or 
her privilege against self-incrimination involving 
the performance of official duties be terminated 
from employment. this provision was held uncon-
stitutional by the U.S. Supreme court nearly half a 
century ago24 as violating the official’s Fifth amend-
ment right against self-incrimination. the question-
ing allowed by the state’s clause is also considerably 
broader than that permitted by the Supreme court’s 
decision.25

2. article i, section 8 contains New York’s protection 
for freedom of speech. it has not, however, kept up 
with federal jurisprudence in this area. it provides 
that truth is a defense in criminal proceedings, but it 
fails to state that truth is also a defense in civil libel 
cases, which has been the case for decades.26 More-
over, it only protects truth “published with good 
motives and for justifiable ends,” a limitation no 
longer passing constitutional muster.27

3. article iii, sections 3–5 detail the apportionment 
schemes for members of the state Senate and 
assembly. these schemes were designed to favor 
the interests of sparsely populated rural areas at the 
expense of more densely populated urban areas. 
the Senate apportionment utilizes a “ratio” system 
having the county as the basic unit; this system 
provides different ratios for more populous coun-
ties than for less populous ones, affording compara-
tively less representation for the populous counties. 
the assembly apportionment requires all but one 
county to receive an assembly seat regardless of 
population, resulting in a significant imbalance: 
counties having a majority of the state’s population 
elect a minority of the state assembly members. a 
1964 U.S. Supreme court decision held that both 
these schemes violated the equal Protection clause 
requirement that seats in a state legislature must be 
apportioned substantially on a population basis.28 
that decision was the catalyst behind the 1967 con-
stitutional convention. the work of that convention 
was rejected by voters, and no amendment to rem-
edy the unconstitutional nature of these sections has 
been passed. a 2014 amendment established a redis-
tricting commission to draw assembly and Senate 
lines, but did not eliminate any material previously 
deemed unconstitutional.

4. article iii, section 17, originally inserted in the 1846 
constitution, lists 14 areas in which the legislature is 
prohibited from passing a private or local bill. the 
list, which includes items such as locating county 
seats, incorporating villages, and providing for the 
election of members of boards of supervisors, is an 
early attempt at “home rule,” the notion that the 
state legislature should refrain from intruding upon 
matters of local, rather than state, concern. the 
adoption of a Home rule article in 196329 contain-
ing detailed requirements as to when the legislature 
may act by special law “in relation to the property, 
affairs or government of any local government” 
supersedes many of the items in this section.

C. Misplaced
Several provisions of the State constitution do not appear 
to belong in the place where they are located. examples of 
misplaced provisions include:

we estimate that removing  
this obsolete, unnecessary,  

and unconstitutional material  
would reduce the size of the  

constitution by about 25 percent.
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1. the first section of the constitution, article i, sec-
tion 1, opens with the most famous and lofty clause 
in the Magna carta: “No member of this state shall 
be disfranchised, or deprived of any of the rights 
or privileges secured to any citizen thereof, unless 
by the law of the land, or the judgment of his or 
her peers.” this statement is followed by a clause 
authorizing, but not requiring, the legislature to dis-
pense with uncontested primaries. the juxtaposition 
of these two clauses is jarring and diminishes the 
significance and rhetorical power of the former. we 
recommend the latter be placed in article ii, the Suf-
frage article.

2. article i, section 9, the section containing the rights 
to assembly and petition (and the abovemen-
tioned prohibition against legislative divorces) also 
includes a prohibition against gambling. this pro-
hibition is immediately followed by more than 500 
words of detailed, prolix, and statute-like exceptions 
to that prohibition. Leaving aside the question of 
whether a gambling prohibition (especially one with 
so many exceptions) has claim to a continuing place 
in the document, it clearly does not belong in the 
same article and section as fundamental rights. it 
should be repositioned.

D. Superfluous
Unlike the federal government, which is a government of 
enumerated powers, state governments are governments 
of plenary powers. State governments are permitted to 
take any action so long as it is not forbidden either by 
federal law (e.g., by the U.S. constitution or by federal 
statute) or by its own State constitution. consequently, it 
is unnecessary for a State constitution to enumerate the 
powers of the state legislature. the New York constitu-
tion contains numerous “superfluous” provisions – pro-
visions that purport to authorize the state to act when 
such authorization is not needed, provisions that give 
the legislature discretionary power but do not mandate 
anything, and provisions that lay down a rule or provi-
sion and then grant the legislature the power to ignore 
that rule. examples of provisions falling into this category 
include:
1. article iii, section 6 provides that members of the 

legislature shall receive a salary to be fixed by law. 
this provision is wholly unnecessary, as the leg-
islature has the power to fix its members’ salaries 
absent the directive. the section further details such 
unnecessary information as when members can 
receive per diem expenses and allowances for serv-
ing in additional capacities. although we advocate 
removal of the needless material, we do not advo-
cate eliminating the section’s protections against 
arbitrary manipulations of compensation and 
“allowances” (i.e., lulus) during a term.

2. article iii, section 8 provides that elections for leg-
islators shall be held on the tuesday after the first 
Monday in November, “unless otherwise directed 
by the legislature.” By detailing a particular action 
and then giving the legislature discretion to adopt a 
contrary requirement, the provision is purely advi-
sory – and wholly unnecessary.

3. article Vi, section 4(a) creates the state’s four judi-
cial departments, and establishes which judicial dis-
tricts are contained in each department. Section 6(a) 
of the article specifies which counties are located in 
each judicial district. the article gives the legisla-
ture discretion to modify both the boundaries of the 
appellate departments and the composition of the 
judicial districts. as the state has added two judicial 
districts since the adoption of these two sections, the 
needless specificity has led to incompleteness and 
inaccuracy. 

4. article X, section 1, concerning the formation of 
corporations, is purely advisory. it first states that 
corporations may be formed by general law, which 
would be true even without this grant of power. 
the section then bans the practice of creating cor-
porations by special act, except for municipal pur-
poses and “in cases where, in the judgment of the 
legislature, the objects of the corporation cannot be 
attained under general laws.” in other words, the 
legislature cannot form a corporation by special law 
unless it wishes to do so!

5. article X, section 2 provides that the legislature may 
make the “corporators” (shareholders) of a corpora-
tion liable for the corporation’s debts. Since corpora-
tions are creatures of statute, it stands to reason that 
the legislature could determine, even absent this 
section, which debts may fall upon the shareholders.

6. article XVii imposes governmental oversight 
responsibilities for institutions engaged in social 
welfare functions, such as mental hospitals, pris-
ons and childrens’ homes. Section 2 of the article 
requires the state board of social welfare to inspect 
all public and private charitable institutions that 
receive public funds as well as any institution exer-
cising custody over dependent, neglected or delin-
quent children, regardless of whether it receives 
public funds. Section 4 provides that the care and 
treatment of individuals suffering from mental ill-
ness may (but not must) be provided by the legisla-
ture and imposes inspection requirements upon the 
head of the department of mental hygiene for insti-
tutions providing mental illness care. correctional 
facilities are dealt with in section 5, which permits 
the legislature to provide for these institutions and 
mandates that the state commission of correction 
inspect these institutions. Section 6 provides a sav-
ings clause to make sure the dictates of the article 
do not invalidate any other visits or inspections. 
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these sections suffer from identical infirmities: 
they authorize what could be established in their 
absence; grant powers to the state that nobody chal-
lenges; and allocate tasks and procedures to agen-
cies the legislature may subsequently believe can be 
eliminated or consolidated – a trifecta of inefficiency, 
redundancy, and unnecessary legislative detail.

7. article XViii, sections 8 and 9 concern the acquisi-
tion of land by the state and municipalities in order 
to promote low-income housing and slum clearance. 
Section 8 grants these entities the power of excess 
condemnation, i.e., the power to take property in 
excess of that required for immediate public use, 
and section 9 affords them the authority to pur-
chase, condemn or otherwise acquire property that 
they may deem “ultimately necessary or proper,” 
even if “temporarily not required.” Since nobody 
seriously questions the authority of municipalities 
to take these actions, these sections are superfluous.

8. article XViii, section 10 provides the legislature the 
power to “make all laws which it shall deem neces-
sary and proper for carrying into execution” the 
powers afforded by the Housing article. as a gov-
ernment of plenary powers, a “necessary and proper 
clause” comparable to the one found in the U.S. 
constitution is unnecessary.

E. Statutory
Because state constitutions are more policy-laden than 
the U.S. constitution, it is not unusual for them to con-
tain material that is statutory in nature. these provi-
sions, once inserted, often grow in size due to necessary 
amendments to keep them current and to reflect changing 
policies within the state. Statutory provisions in the State 
constitution include:
1. article ii, section 3 specifies in significant detail who 

is constitutionally excluded from voting in the state. 
adopted during the 19th century to deal with elec-
tion chicanery, fraud, and wagering on the outcomes 
of elections, the language reads like an election code 
– and is more properly placed there.

2. article iii, section 24 constitutionalizes the state’s 
policy for employment of prisoners, meticulously 
detailing the definition of non-profit organizations 
that may reap the benefit of such labor. this section 
evidences the danger with putting such statutory 
provisions in the constitution – the section has 
grown considerably since its initial insertion in 1894, 
with the most recent addition being in 2009.

3. article V, section 6 provides a preference for mili-
tary veterans in civil service matters. a worthwhile 
goal when added in 1949, the section is filled with 
statutory language. the detailed nature of the sec-
tion preordained the need for future amendments: 
six have been adopted in the intervening years, four 
since 1997. a simple statement mandating that the 

legislature provide reasonable preferences for vet-
erans would serve the requisite purpose with fewer 
words and the need for fewer amendments.

4. article Vi, section 19 deals with transfers of actions 
and proceedings in the court system. it is about 
twice as long as article iii of the U.S. constitu-
tion. Section 26 of the article addresses temporary 
assignments of judges. Both these sections provide 
unlimited permutations of case transfers and judi-
cial assignments, and are written more suitably for 
an administrative code than a constitution. these 
sections could be rewritten to reduce their length 
significantly and to make them more readable.

5. article X, section 4 defines the term “corporations” 
and provides that “all corporations shall have the 
right to sue and shall be subject to be sued in all 
courts in like cases as natural persons.” this mate-
rial is statutory in nature and is adequately covered 
in the state’s corporate laws.

6. article XVii, section 6 limits low-income housing 
to “persons of low income as defined by law” and 
gives preference to persons who live or shall have 
lived in such area or areas.” ambiguous and legis-
lative in nature,30 the section is unnecessary as the 
notion that the legislature would create low-income 
housing and not provide some threshold defies the 
very purpose of low-income housing. the section 
has proved little value in halting the replacement of 
low-income housing with market rate units.31

Conclusion
we estimate that removing this obsolete, unnecessary, 
and unconstitutional material would reduce the size of 
the constitution by about 25 percent. Moreover, the lack 
of coherent organization that characterizes much of the 
document should be addressed by relocating provisions 
improperly placed in the rights article and by inserting 
in that article those rights provisions that are scattered 
throughout the document. these are tasks much better 
suited for a constitutional convention than for the legis-
lature. Legislatures lack the time, focus and institutional 
knowledge of constitutional revision to provide mean-
ingful reform. Previous conventions in 1915 and 1967, 
though ultimately unsuccessful, proposed streamlining 
and modernization of the constitution that had not been 
forthcoming from the legislative branch. 

in addition to simplifying and consolidating, a con-
vention could address substantive problems that have 
been put off or ignored for the past half century, problems 
that have left the state with, among others:

•	a	judiciary	that	wastes	millions	of	dollars	annually	
in inefficiencies while failing, in too many cases, to 
deliver prompt justice to litigants;

•	an	electoral	system	that	ranks	among	the	lowest	in	
the nation in participation;

•	a	legislature	caught	up	in	a	pay-to-play	culture,	
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unwilling or unable to address reforms that will 
unshackle it, restore the trust of citizens, and enable 
it to take its rightful place in the governing process;

•	a	home	rule	system	that	fails	to	deliver	meaningful	
local control to municipalities while saddling them 
with debt and tax restrictions and unfunded man-
dates; 

•	a	budget	process	that	raises	questions	about	trans-
parency and the proper balance of legislative-execu-
tive roles in that process; 

•	debt	provisions	that	have	failed	to	limit	state	and	
local debt or ensure fiscal responsibility;

•	an	education	funding	system	best	described	as	a	
“political football;” and

•	no	constitutional	right	to	clean	air	or	clean	water.
the needs are pressing; the task is daunting. But we 

believe a constitutional convention is the best, nay the 
only, realistic option to provide the extensive recon-
struction required to give 21st century New York the 
constitution it deserves. n
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with the sovereign authority, these local governments 
were “creatures of the state” established at its initiative 
under its authority, through processes it established, with 
functions it specified, to serve its purposes.

New amsterdam was chartered by the Dutch in 1653, 
and re-chartered by the British as New York city on June 
12, 1665 and albany on July 22, 1686. charter inviolabil-
ity was a principle of British law; corporations holding 
charters were sheltered from sovereign intervention. 
Municipal corporate status thus gave New York city an 
unusual combination of public and private powers. Post-
revolutionary local politics were animated by demands 
upon the state legislature for democratization of city 
government.2 the selection of local officials by election 
came into general use, and fed demands for greater local 
autonomy. By the middle of the 19th century the vestiges 
of New York city’s legal autonomy were gone. and all 
other cities were chartered by the legislature by statute, 
under terms that it specified and, at the time, only it could 
change. 

Villages were also initially chartered by special law in 
response to local request, to meet local service and gover-
nance needs beyond the scope towns’ powers. Legislative 
control of cities and villages was directly specified in the 
1846 State constitution. Legal distinctions among types 
of local governments were substantially removed finally 
in 1892, when the first general municipal law specified 
that “the term municipal corporation, as used in this 
chapter, includes only county, town, city and village.”3 

The Incremental Development of Constitutional 
“Home Rule” in New York
republican use of the state’s power to control and exploit 
New York city in following decades fueled the city home 
rule movement. the “home rule” idea now applies to all 
general purpose local governments (see below), but polit-
ically it emerged and was sustained as a central aspect 
of the conflict between New York city-based Democrats 
and albany-based republicans for control of the city’s 
wealth and patronage. thus ironically, the same local 
democratic impulse that led the city to become subject 
to state’s authority, as were other local forms of govern-

why does the state government in albany get to 
decide: who runs the New York city schools? 
How much sales tax St. Lawrence county can 

collect? the size of cups of soda for sale in times Square? 
whether you can call Uber in Syracuse? whether your 
groceries may be packed in a plastic bag at the supermar-
ket in Queens? 

these are clearly local matters. Shouldn’t local govern-
ments be deciding them? 

this is the “home rule” issue. it has been an intrac-
table one for much of New York’s history. over more 
than 400 years, law and politics interacted as the colony/
state was settled, grew, and became more diverse; New 
York’s economy and governmental systems developed, 
transformed and re-transformed; democracy advanced; 
and alternative ideas of governance best practices fully 
or partially displaced each other. across eras, finding the 
proper balance in this dynamic environment between 
state and local government and among localities has 
been persistently elusive. this article summarizes the 
origin, evolution, and effect of some of the most impor-
tant dimensions of this relationship and what experience 
suggests may be fruitful potential focal points for con-
stitutional reform to make home rule in New York State 
something more than an illusion. 

Local Governments as “Creatures of the State”
colonial and then state governments, established by 
sovereign authority, created the early local government 
system in New York. the Shire and riding system, first 
used by the British, was abandoned in 1683, and counties 
were systematically established, along with towns within 
them. towns and counties, when established, were not 
regarded in law as municipal corporations; they had 
“governmental or public powers” but not “corporate or 
proprietary powers.”1 Possessing no direct relationship 
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ment, became a basis for claiming greater autonomy from 
the state.

By the time the term “home rule” was first used 
by Governor David B. Hill in 1886 with reference to 
municipal government in New York in a veto message, 
downstate Democrats had consistently been seeking to 
restore greater autonomy for New York city through con-
stitutional change from state government for decades.4 
after an extended debate, the 1894 republican-controlled 
constitutional convention placed the state’s cities in three 
classes by size of population, and required legislative 
actions to be by general law affecting all cities within a 
class. Matters applying to fewer cities than in the entire 
class, or to a single city, were made subject to a suspen-
sive mayor veto. that city’s mayor was given 15 days to 
say if the measure was acceptable to it; if not, legislative 
re-passage was required. this was the first adoption of a 
home rule restriction on the legislature.

During the brief period of Democratic control of state 
government in 1913 and 1914 the legislature passed two 
major home rule measures. the general city law was 
amended to allow each city in New York “to manage 
and control its property and local affairs.” it specified 
“twenty three wide ranging powers of cities allowing 
them to obtain resources, build and maintain public 
works, provide for public safety and welfare, regulate 
economic activities, care for those in need and conduct 
its own business.” (Land use control was added in 1917.) 
remarkably, this law included a clause modeled after 
that in article ii of the U.S. constitution allowing each 
city to “exercise all power necessary and proper for car-
rying into execution the powers granted to the city.”5 the 
second measure offered six alternative forms of govern-
ment for governance of the second or third class (defined 
by population) that might be sought through a popular 
initiative and referendum process.6 

Home rule for cities finally entered the State con-
stitution in 1923; the adoption of a Municipal Home 
rule Law followed in 1924. the two general substantive 
objectives of the amendment – constraint on state power 
and empowering cities – provided a recognizable fore-
shadowing of the current constitutional design. Under 
the amendment, legislation applicable to cities had to be 
general and “apply alike to all cities.” the suspensive 
veto was removed, but a law applicable to the “property, 
affairs of government” of a city that was “special or local 
in either its terms or effect” could be passed only upon 
the declaration of an emergency by the governor and 
with the concurrence of two thirds of the members of 
each legislative house.7 cities were empowered to “adopt 
and amend local laws not inconsistent with the constitu-
tion and laws of the state” regarding their governmental 
structure, staffing and conditions of employment, con-
duct of their business, regulating the conduct of and pro-
tecting their residents’ “property, safety and health” and 
could be further empowered by the legislature at its dis-

cretion.8 Power was explicitly reserved to the legislature, 
however, “to enact laws relating to matters other than the 
property, affairs or government of cities.”9

in a clear effort to restrain the further expansion of 
Greater New York, but with consequences far beyond this 
for future efforts to achieve local government consolida-
tion, a constitutional amendment passed in 1927 barred 
annexation of additional territory to a city was without 
the consent of the people of the place to be annexed.10

two constitutional amendments, in 1921 and 1927, 
laid the groundwork for successful state legislation lead-
ing to the adoption of the first county charters, in Nas-
sau (1935) and westchester (1937). another amendment, 
passed in 1935, directed that the legislature offer counties 
a range of governance options, as it had done decades 
earlier for cities.11 the 1935 amendment explicitly autho-
rized the “transfer of any or all of the functions or duties 
of the county and the cities, towns, villages, districts and 
other units of government contained in such county to 
each other or the state, and for the abolition of offices, 
departments, agencies or units of government when all of 
their functions are so transferred” notwithstanding other 
provisions of the constitution.12 in a provision similar to 
that for cities, it barred legislative action by special law 
applicable to the “property affairs or government” of a 
county except pursuant to an emergency message from 
the governor with the required two-thirds legislative 
majority, with an added local referendum requirement 
for structural change in local government offices by state 
law.13 

the 1938 constitutional revision brought city and 
county home rule provisions together into a single article, 
but still treated counties and cities distinctly within it. it 
originated the local home rule request process as an addi-
tional means for the initiation of special legislation for 
both cities and counties. and if a special bill was passed 
on gubernatorial initiative, without local request, a city 
(but not a county) could repeal, supersede or modify it by 
local action.14additionally, the 1938 constitution intro-
duced the idea of concurrent majorities for the transfer-
ence of functions from one class of government to another 
in a county in connection with change in the county’s 
form of government. Finally, the 1938 constitutional con-
vention for the first time added a constitutional home 
rule provision for villages with 5,000 people or more, 
but without the local overrule of “emergency” measures 
passed without local initiative.15

a constitutional amendment passed in 1945 empow-
ered county governments to initiate home rule requests 
for special legislation without the participation of their 
executive officers. a 1958 amendment extended home 
rule provisions to the largest towns, those of the first 
class.

the Bill of rights of Local Governments adopted 
in 1963 as the State constitution’s article iX is thus the 
evolved culmination of two-thirds of a century’s incre-
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mental development of home rule. all home rule provi-
sions were gathered in the constitution in one place and 
language made generally applicable. an initial statement 
of policy made “effective local self-government and inter-
governmental cooperation . . . purposes of the people of 
the state.” “Liberal construction” of the “rights, powers, 
privileges and immunities of local government” was 
directed. 

Much of the 1963 amendment was restatement. Pow-
ers of localities were specified and the legislature directed 
to act to effect them. Limitations on legislative ability to 
act regarding single local governments were continued, 
even strengthened. 

But much was also new. Home rule was extended to 
all of New York’s municipal corporations, including the 
smaller villages and towns – the later evolved from rural 
entities linked tightly to counties and governed in town 
meetings to municipalities headed by elected boards, 
with functions largely analogous to those performed by 
cities and villages. constitutional language was general-
ized so that the home rule principle had the same mean-
ing and same detailed elements for every class of local 
government. Process restrictions on annexation were 
extended to all local governments, further diminishing 
– perhaps entirely blocking – prospects for serious local 
government restructuring. concomitantly, constitutional 
references to the possible elimination of local govern-
ments were removed. 

one very important thing, however, did not change: 
the repeated and consistent use of the term “property, 
affairs or government” to refer to local powers. this effec-
tively assured continuity in the interpretation of home 
rule by the courts.

State and Localities: Clash of Laws
the adoption of constitutional home rule and its devel-
opment added to the great accumulation of constitu-
tional and statutory provisions in state law regarding 
local government that had developed incrementally over 
centuries, with periodic codification or recodification 
as New York’s governments developed and their func-
tions became more numerous in response to population 
growth and economic and social change. in an essay 
written in 1994, Professor richard Briffault of colum-
bia Law School found that, in addition to its home rule 
provision, the New York constitution directly addressed 
local government in six articles, those pertaining to: 
the Legislature (iii), Local Finance (Vii), corporations 
(X), Public officers (Xii), taxation (XVi) and Housing 
(XViii).16 to these may be added general provisions that 
affect all of New York government, for example concern-
ing election administration (ii), requiring merit hiring 
of public employees (V), guaranteeing public employee 
pensions (V) and defining a system of courts (Vi). also, 
according to one count, there are 19 volumes of the state’s 
consolidated laws that have major significance for local 

government.17 this munificence of state law concerning 
local government made inevitable (even routine) clashes 
of state with local laws enacted under evolving home rule 
authority, with both state and local actions originating 
with elected officials empowered by popular mandate.

Home Rule in Context
according to the National League of cities, effective 
home rule for a local government has four key dimen-
sions: 

•	Structural	authority	–	Choices	about	governmental	
form and process;

•	Personnel	authority	–	Choice	about	who	works	for	
the government, and the terms and conditions of 
their employment;

•	Functional	authority	–	What	local	government	actu-
ally does, services delivered, regulations adopted 
and enforced; and

•	Fiscal	authority	–	Decisions	regarding	taxing,	bor-
rowing and spending, where to get money and how 
much and what to buy with it.18

in all four of these areas, home rule is not fully enjoyed 
by New York’s local governments. Governmental struc-
tures and processes for villages, towns and counties that 
have not adopted charters are specified in state law (albe-
it with a limited range of local choice). Leadership selec-
tion processes, eligibility for public office and election 
timing and processes are specified by the state. Personnel 
authority for local government is limited by overarching 
civil service rules and, as noted, collective bargaining and 
pension requirements. New York is famously decentral-
ized in its service delivery; state-mandated functions, 
with accompanying required local costs for local govern-
ment, abound. the constitution prohibits the delegation 
by the legislature of taxing authority.19 all local taxes 
must therefore be authorized by the state, within limits 
and parameters set by the constitution and state law. 

all this leads to regular clashes between state and 
local actions. the potential for these conflicts is elevated 
because state legislators are elected from geographically 
specified (local) districts, and disciplined local voting 
blocks are consequential in local and statewide elections. 
So elected New York city politicians based in albany 
clash with elected New York city politicians in city offices 
regarding whether the use of plastic bags should be elimi-
nated in the city.20 or Hudson Valley–based legislators 
seek state law to constrain the growth of the Hasidic Vil-
lage or kiryas Joel, with the governor weighing in, mind-
ful of the importance and deliverability of this voting bloc 
in statewide elections.21

to allow state intervention in local affairs desired by 
state legislators, techniques have been developed to sys-
tematically bypass the intention of constitutional home 
rule provisions. one well known example is the passage 
of laws general in form but specific in effect, such as the 
plethora of measures applying to localities with popula-
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tions of a million or more. New York city, of course, is the 
only local government in the state in this class. a similar 
approach, general legislation with a singular effect, was 
used to create the kiryas Joel school district.22 Less well 
known, the requirement for a home rule message for 
special laws to renewal of sales tax authority for counties 
and cities has become the start of a negotiation between 
state legislators and local governments on the terms and 
conditions for obtaining needed state law.23

Interpretation of Home Rule
chief Judges John F. Dillon and thomas Y. cooley were 
both born in New York. Dillon set out his defining speci-
fication of the relationship between states and their local 
governments in 1868, while serving as chief Justice of 
the iowa Supreme court: “Municipal corporations owe 
their origin to, and derive their powers and rights wholly 
from, the legislature,” he wrote. “it [the legislature] 
breathes into them the breath of life, without which they 
cannot exist. as it creates, so may it destroy. if it may 
destroy, it may abridge and control.”24 in direct contrast, 
while serving as chief Justice of the Michigan Supreme 
court three years after Dillon wrote, cooley argued: 
“local government is [a] matter of absolute right; and the 
state cannot take it away.”25 

Dillon’s view came to be definitive when embraced 
by the U.S. Supreme court in 1907 in the case of Hunter 
v. City of Pittsburgh.26 according to Justice william H. 
Moody, writing for the court: 

Municipal corporations are political subdivisions of 
the state, created as convenient agencies for exercis-
ing such of the governmental powers of the state as 
may be entrusted to them. . . . the number, nature, 
and duration of the powers conferred upon these cor-
porations and the territory over which they shall be 
exercised rests in the absolute discretion of the state.27 

an adherence to the idea of subordination of locali-
ties to the state persisted in New York after the adoption 
of constitutional home rule in 1923. the seminal case of 
Adler v. Deegan concerned the state passage in 1929 of a 
multiple dwelling law, revising the tenement house law 
of 1901.28 the statute applied only to New York city, but 
was enacted without using the process then required by 
the constitution for a special law. in upholding the law, 
the court of appeals established the “state concern” 
doctrine, best captured in Judge Benjamin cardozo’s 
famous concurrence. if the object of legislation “be in a 
substantial degree a matter of State concern,” cardozo 
said, “the Legislature may act, though intermingled with 
it are concerns of the locality.”29 citing precedent in 
interpretation of earlier use in law of the term “property, 
affairs or government” cardozo also noted that the mean-
ing of statutory language was a matter for “the court 
of appeals to define, not webster’s dictionary.”30 even 
after repeated revisions of the State constitution’s home 
rule article, court decisions persisted in an expansive 

definition of the range of state action and a narrow one 
for the action of local governments.31 the effect has been 
so widespread that a recent bar association report on 
constitutional home rule concluded that: “today the line 
between matters of State concern and matters of local 
concern is increasingly indistinct. Few constraints exist 
on the Legislature’s ability to interfere in local affairs by 
special law.”32

Because the state has plenary power to act on matters 
of state concern, it preempts the field if local govern-
ment has been determined by the courts to have acted 
in a manner that comes into direct conflict with it. State 
preemption may be explicit in the law or implied. implied 
preemption occurs, the courts have said, when “either 
the purpose and scope of the regulatory scheme will be 
so detailed or the nature of the subject of regulation will 
be such that the court may infer a legislative intent to 
preempt, even in the absence of an express statement of 
preemption.”33 

the state does not always prevail in litigation in which 
implied preemption is at issue. in a very important recent 
case, the courts found that the town of Drydens’ land 
use power, not directly preempted by state oil Gas and 
Solution Mining Law, allowed it to ban fracking.34 the 
problem is one of ambiguity. attorneys advising local 
government are likely to counsel caution, or even inac-
tion, if local authority is unclear. the tangle and expense 
of proceeding is a major disincentive. it this way, local 
power becomes self-limiting.35

Finally, and paradoxically, political considerations 
may mitigate against the home rule principle being 
advanced by local leaders who might be expected to be 
its greatest advocate. assertion of a principle is easily sac-
rificed to gain a desired outcome. Having failed to gain 
adoption by the New York city council, Mayor Michael 
Bloomberg turned to the state legislature for the passage 
of his proposed “HaiL act, [which] for the first time, 
allowed livery cabs to accept passengers in the outer bor-
oughs and outside Manhattan’s central business district 
who hail . . . [them] . . . from the street, and also expanded 
the number of traditional yellow cabs accessible to pas-
sengers with disabilities.”36

Achieving Greater Home Rule
the persistent effort, now approaching a century and a 
half in duration, to obtain constitutional home rule in 
New York has had, at best, limited success. assuring 
continued state capacity to address genuine statewide 
matters, along with achieving a greater range of local dis-
cretion and more effective limitations on state interven-
tion when matters are local, remain high priority goals for 
those committed to improved governance for New York. 
Some ideas to consider:37

1. State purposes – remove the “phrase property, 
affairs and government” from the State constitution 
and replace it with alternative language; perhaps 
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return to a local “necessary and proper clause” so 
as to encourage reconsideration of the court of 
appeals definition of the constitution’s home rule 
intent.

2. Presumption of local authority to legislate – Specify 
a constitutional presumption regarding the primacy 
of local action in constitutionally specified areas of 
local action.

3. Preemption – condition state preemption of local 
law upon explicit intention to do so.

4. Mandates – Many states have passed mandate 
limitations, payback provisions and fiscal impact 
requirements to constrain mandates’ use and elevate 
their visibility for political effect. these have had 
limited effect.38 instead, sort out state and local gov-
ernment functions so governments at each level are 
fully responsible and must fully finance their own 
activities, mitigating the need for major mandates.

5. Finance – create a constitutional basis for local 
government access to and use of property and sales 
taxes.

6. the local government bar – in areas constitutionally 
preserved to localities, but in which there may be 
some ambiguity, engender a predisposition toward 
asserting local authority in the state’s local govern-
ment bar.

7. reorganization of local government as a condition 
of greater home rule – assertion of local authority 
requires a concomitant commitment to simplifying 
and reordering New York State’s “non-system” of 
local government to assure its efficiency, effective-
ness and democratic accountability. one approach is 
to establish constitutional criteria for local govern-
ment viability and effectiveness, condition the contin-
uation of each local government on its meeting these 
criteria, and create a constitutionally based entity to 
apply, interpret and enforce these criteria.   n
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the sprawling structure of New York’s courts is a 
byproduct of article Vi, the Judiciary article of the New 
York constitution. article Vi creates the operating system 
for our courts. Notably, it has been decades since there 
last was comprehensive reform of article Vi. the result 
is a court system that has major structural barriers which 
impede ready access to the courts for all New Yorkers 
– whether for an indigent litigant who cannot afford a 
lawyer or for a sophisticated multi-national corporation. 

in November 2017, New Yorkers will vote on whether 
to call for a constitutional convention. if a convention is 
called, it will provide a meaningful opportunity to study, 
update and restructure New York’s court system. this 
sort of reform is long overdue. Modernizing the court 
system would have meaningful benefits for every mem-
ber of the Bar in New York, and for our clients. 

Nowhere is the potential for improvement of the State 
constitution more evident than in the Judiciary article. 

at its June 2017 meeting, the New York State Bar 
association’s House of Delegates voted to sup-
port a constitutional convention for New York. 

one of the principal reasons why a convention could 
benefit New York’s legal profession is the opportunity it 
would provide to modernize and streamline the opera-
tions of New York’s Unified court System. New York has 
one of the most byzantine and costly court structures, 
which is mandated by our state constitution. with 11 tri-
al-level courts, New York has an unnecessarily complex 
and inefficient court system. 

a Constitutional Convention – 
Opportunities to restructure and 
Modernize the New york Courts
By Stephen P. younger and william f. Schmedlin
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Since that time, while there has been some mod-
est tinkering to the Judiciary article, the overall court 
structure has remained essentially the same. During this 
period, multiple commissions have recommended much 
needed reforms of the court system. in 2006, for example, 
the Dunne commission10 made extensive recommenda-
tions about updating the structure of the state’s judiciary. 
although legislation was introduced to advance these 
proposals, it was not enacted. as a result, most court 
innovations have been accomplished through policies 
and procedures initiated by court leadership or patches 
designed to work around constitutional restrictions – 
such as the formation of New York’s integrated Domestic 
Violence courts.

in order to bring New York’s court system into the 
modern era, structural reform is needed. the upcoming 
vote on a constitutional convention creates an opportu-
nity to explore more permanent solutions which would 
result in a stronger and more accessible judicial branch of 
our state government.

Current Structure of New York’s Court System
New York’s “unified court system”11 is in reality anything 
but. with 11 trial-level courts, each governed by its own 
rules, and with its own retirement ages for judges and 
jurisdictional limits and constraints, the New York courts 
are more complex than any court system in the nation. as 
a result, when faced with a potential claim, a prospective 
litigant needs to choose one of the following courts in 
which to bring their case:

•	Supreme	Court;
•	Court	of	Claims;
•	County	Court;
•	Family	Court;
•	Surrogate’s	Court;
•	New	York	City	Civil	Court;
•	New	York	City	Criminal	Court;
•	District	Court;
•	City	Court;
•	Town	Court;	and
•	Village	Court.
even appellants with existing cases in the New York 

courts may need to decide whether appeals go to one of 
the four appellate Division Departments, one of the two 
appellate terms in the First and Second Departments, 
directly to the court of appeals, or even to a trial-level 
court.12 this archaic structure is largely a consequence of 
an outmoded constitutional framework.

Potential Areas for Court Reform
there are several distinct areas in which article Vi can be 
improved.

A. Updating the Structure of the New York Courts
Fundamentally, today’s court system is ripe for restruc-
turing.

Despite its lofty statement that “there shall be a unified 
court system,”1 it is hard to deny that our courts today 
are hardly “unified.” this is largely because article Vi 
is complex, wordy, at times redundant, and out-of-sync 
with the modern legal world. 

the unduly complex nature of New York’s court 
structure can pose difficulties for even the most experi-
enced advocates who may need to access multiple courts 
in order to resolve a legal issue. But for unrepresented 
parties, navigating the state’s court system can involve 
surmounting structural impediments that stand between 
them and achieving justice. Given the limitations of arti-
cle Vi, court administrators have turned to workarounds 
to improve court operations. 

History of New York’s Judiciary Article
the founders of the then-new State of New York did 
not call for anything close to the court structure that we 
have today. indeed, the original State constitution did 
not contain any article dedicated to the judiciary.2 while 
there continue to be some vestiges of our 1700s-era court 
system in the current legal system – such as divisions 
between law and equity – our original State constitution 
specifies little about the structure and operations of New 
York’s courts. rather, it took 240 years of constitutional 
changes – many of which were proposed at past con-
ventions – to produce what is today’s “Unified court 
System.” 

article Vi had its genesis in New York’s constitu-
tion of 1846, which provided for a Supreme court with 
general jurisdiction3 and a court of appeals.4 the 1894 
constitution introduced many aspects of the framework 
of today’s judiciary, such as the jurisdiction of the court 
of appeals5 and the four departments of the appellate 
Division.6

one of the last structural reforms of the New York 
courts came more than 50 years ago in 1962 revisions to 
the Judiciary article, which followed the 1950s recom-
mendations of the tweed commission formed by Gov. 
thomas e. Dewey.7 these reforms included the creation 
of the “Unified court System” and the formation of an 
administrative Board to promulgate statewide policies 
and procedures.8

the last structural reforms of the judiciary took place 
40 years ago in 1977, following passage of the Unified 
court Budget act. at that time, the voters passed three 
constitutional amendments. these changes emanated 
from the work of the Vance commission9 created by Gov. 
Hugh carey. those amendments to the Judiciary article 
consisted of merit selection of court of appeals judges 
through a new commission on Judicial Nomination; 
statewide court leadership under the chief Judge of the 
State of New York and a new position of chief admin-
istrator of the courts; and a newly formed commission 
on Judicial conduct with power to sanction or remove 
members of the judiciary.
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a key question that a constitutional convention would 
need to address is whether a judicial system with 11 trial-
level courts is a sound way to administer justice in our state. 
the State Bar and other interest groups have long advocated 
for restructuring the trial courts.13 the most common sug-
gestion is to combine New York’s trial courts into a single, 
statewide trial-level court or into a group of two or three 
such courts. For example, the Dunne commission, appoint-
ed by then-chief Judge Judith S. kaye, proposed combin-
ing these courts into a two-tiered trial court system with a 
single Supreme court and regional District courts.14 Some 
have suggested modifying this structure to keep the Fam-
ily court and/or the Surrogate’s court as separate courts, 
given their specialized expertise.

independent analyses of court restructuring proposals 
have concluded that there are substantial budgetary savings 
to be achieved from such changes.15 while initial expen-
ditures would be needed to accomplish a comprehensive 
court restructuring, there would be recurring savings from 
such a reform, which would be budget-relieving going 
forward. Notably, one of the most significant areas of sav-
ings would be the benefits to lawyers and their clients from 
easier access to the courts.

Unifying the trial-level courts would also have other 
benefits. For example, a consolidated judicial system could 
have uniform retirement ages and consistent terms of office 
for judges.

Similarly, the overburdened caseloads of the appellate 
Division, Second Department have long been a subject of 
discussion within the Bar. creating a new Fifth Depart-
ment would ease the burdens that have resulted from 
major population shifts since the four Departments were 
formed by the 1894 constitution. an alternative would be 
to re-allocate the state’s Judicial Districts within the exist-
ing four Departments. But this is currently not an option 
absent a constitutional amendment.16 

the State constitution also divides the state’s courts 
into 11 Judicial Districts, which can only be increased once 
every 10 years.17 this has resulted in New York having 13 
Judicial Districts, even though the constitution specifies 
11.

another critical issue is how judges should be selected. 
the State Bar has long supported what has been called 
“merit selection,” or a system where judges are appoint-
ed.18 the Dunne commission, through its “merger in 
place” proposal for combining the trial courts, would have 
maintained the election of elected judges and appointment 
of appointed judges.19 concerns about the particular meth-
od of judicial selection – whether appointive or elective – 
range from ensuring diversity in the judiciary to recruiting 
the best judges to serve on the bench. 

although certain to be a hot button topic, there is also 
much to consider regarding the structure of the town and 
village justice courts. a constitutional convention could 
consider issues such as the eligibility criteria to become a 

town and village justice, including whether justices need to 
be lawyers and what education and training they need in 
order to serve on those courts. 

a convention can provide an opportunity to design 
comprehensive methods to improve how New York’s 
courts are organized. the goal would be to simplify the 
court structure while ensuring that New York has a judicial 
system that is the best our state can offer.

B. Providing Flexibility to Adjust Court Structure in 
the Future 
another key reason why a constitutional convention could 
be beneficial for the judiciary is the number of outdated 
requirements contained in article Vi. 

article Vi contains approximately 16,000 words.20 it 
takes up almost a third of the entire State constitution. 
this is true even though New York’s constitution has 20 
articles, which establish powers for the executive, Legisla-
tive, and Judicial branches of State government; provide 
a Bill of rights to protect the citizenry; and address such 
disparate topics as conservation, taxation, housing, and 
state and local finances. 

in contrast, article iii of the U. S. constitution leaves 
it to congress to fill in much of the details as to the pow-
ers and processes of the judiciary. article iii requires a 
Supreme court and provides that “Judges . . . shall hold 
their offices during good Behaviour, and . . . receive for 
their Services, a compensation, which shall not be dimin-
ished during their continuance in office.”21 it also specifies 
the contours of federal jurisdiction22 and the protection for 
the right to jury trial.23 it accomplishes its goals in under 
400 words. the details are left to be selected by congress 
as needs arise. this permits much more flexibility to adapt 
the judicial process as times require – as opposed to the 
cumbersome process of amending the constitution each 
time that change is needed.

Some of the issues addressed in article Vi of the State 
constitution may be better left to the legislature. Doing 
so would allow the judiciary to better adapt to changing 
circumstances without going through the added complica-
tions inherent in amending the State constitution. 

For example, article Vi caps the number of Supreme 
court justices in any Judicial District at no more than “one 
justice for fifty thousand, or fraction over thirty thousand, 
of the population thereof as shown by the last federal cen-
sus or state enumeration.”24 this constitutional limitation 
means that overburdened judges are unable to have their 
caseloads lightened by increasing the number of Supreme 
court justices if a Judicial District has already reached 
its constitutional cap on such judges. it has also resulted 
in workarounds by court leadership with frequent use 
of acting Supreme court Justices to fill the gap. there 
are structural issues with this constitutional formula. For 
example, the number of cases filed in a particular locality 
is not directly tied to a Judicial District’s population. More
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17.  Id. at § 6. the legislature created a 12th Judicial District pursuant to this 
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1, 2009. See 1981 N.Y. Laws ch. 1006; 2007 N.Y. Laws ch. 690.

18.  See april 3, 1993 House of Delegates resolution.

19.  a court System for the Future: the Promise of court restructuring in 
New York State – a report by the Special commission on the Future of the 
New York State courts (Feb. 2007), http://nycourts.gov/reports/courtsys-
4future_2007.pdf; NYSBa committee on court Structure & operations: 
report by Subcommittee on court reorganization (Sept. 6, 2011).

20.  N.Y. const. art. Vi (2015).

21.  U.S. const. art. iii, § 1.

22.  Id. at § 2.

23.  Id.

24.  N.Y. const. art. Vi, § 6(d) (2015).

25.  See, e.g., april 1998 New York State Bar association House of Delegates 
Minutes (“the population cap limiting the number of Supreme court Justices 
per district should be abolished.”); May 31, 2007 New York State Bar associa-
tion executive committee Minutes (finding the Dunne commission report 
consistent with State Bar policies); November 4, 2011 New York State Bar 
association executive committee Minutes (resolving that “[t]he population 
cap limiting the number of Supreme court Justices per judicial district should 
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26.  N.Y. const. art. Vi, § 32.

over, this formula assumes that a small case uses the 
same judicial resources as a large one. it is thus not surpris-
ing that the State Bar has opposed this cap for at least 20 
years.25

rewriting or removing these constitutional limitations 
would give our state’s judiciary better flexibility to react to 
future developments affecting the courts.

C. Deleting Obsolete Provisions in the Judiciary Article
at a minimum, the 16,000 words that make up the Judiciary 
article could be adjusted to remove remnants of bygone 
eras.

For example, one provision directs courts in handling 
issues such as adoptions or guardianships to place children 
in “an institution or agency governed by persons, or in the 
custody of a person, of the same religious persuasion as the 
child.”26 in the context of separation of church and state, this 
seems an outdated mandate for our courts. 

a comprehensive redrafting of the constitution could 
remove these sorts of anachronisms, correct references to 
include recently created judicial districts, and could make 
the Judiciary article more easily understood by lawyers and 
laypersons alike. 

Conclusion
the Judiciary article of the State constitution offers numer-
ous opportunities to improve and modernize the court 
system on which we depend to resolve legal disputes. 
whether it is restructuring the judicial branch, granting the 
legislature greater flexibility to modify and improve the 
court system in the future, or removing sections of article Vi 
that are obsolete, New York’s judiciary would benefit from 
a thorough review of article Vi. the multiple perspectives 
that delegates to a convention would bring could lead to a 
modernized court system that would help maintain New 
York’s place as a leader in delivering justice for all. n
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N.Y. const. art. Vi, § 3 (2015).

6. Compare N.Y. const. art. Vi, § 2 (1894) with N.Y. const. art. Vi, § 4 (2015).

7. the “tweed commission” was formally known as the New York State 
temporary commission on the courts.  

8. See https://www.nycourts.gov/coUrtS/nyc/housing/civilhistory.
shtml.

9. the Vance commission was formally known as the task Force on court 
reform, created by then-Governor Hugh carey and headed by cyrus Vance.  

10. in 2006, for example, the Dunne commission made extensive recommen-
dations about reforming the structure of the Judiciary in New York. although 
legislation was introduced, it was never passed.

11. See N.Y. const. art. Vi, § 1 (2015).
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dubious” that voters will come out in large numbers, 
except for hotly contested local races.

3. The convention could make New York an initiative and 
referendum state, at the mercy of those seeking regressive 
proposals or rolling back constitutional guarantees.

4. The delegate selection process is flawed because it disad-
vantages poor and minority voters.

contrary to the subcommittee’s majority position, 
i believe the New York State Bar association 
should support the 2017 ballot question calling 

for a constitutional convention. i am a lifelong legal 
aid lawyer and, at my core, i think of myself as a hope-
ful and optimistic person. calling for a constitutional 
convention resonates with the hope and optimism that 
infuses my life’s work because a constitutional conven-
tion could create substantial new rights for our low-
income clients. as we have known for many years, the 
benefits of court reorganization alone would greatly 

Editor’s Note: On May 30, a joint subcommittee of the 
Committee on Legal Aid and the President’s Committee on 
Access to Justice took issue with the report submitted to the 
House of Delegates in support of calling a state Constitutional 
Convention. The subcommittee members are Ronald Tabak, 
Harvey Epstein, Sally Curran, Dennis Kaufman, Susan Horn, 
Jeffrey Seigel, Joseph Kelemen, Lillian Moy, and Saima Akhtar. 
All members except Ms. Moy and Ms. Akhtar signed on to the 
dissent, which is based on four major points of contention:
1. The report to the House of Delegates incorrectly assumes 

that voters can reject changes they view as improper. It 
is more likely that special interests will work toward an 
“up or down” vote on a package of amendments in order 
to slip through regressive measures such as putting the 
death penalty into the constitution, or restricting wom-
en’s rights.

2. The report incorrectly assumes that changes the State Bar 
supports would be enough to attract voters to go to the 
polls, but as 2019 is an off-year election it is “extremely 

why New york Needs a 
Constitutional Convention
By Lillian Moy
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simplify the rights of low-income litigants. Multiple 
court appearances, coupled with multiple types of pro-
ceedings, make it extremely hard for a low-income per-
son to participate in the justice system. No other solu-
tion has come to pass in spite of many years of support 
for court reform.

a constitutional convention provides the opportu-
nity to establish new positive rights. with respect to 
access to justice, the constitutional convention gives us 
the chance to establish a right to counsel outside of the 
city of New York. this is a right that is unlikely to be 
developed or funded by local cities and towns outside 
of New York city. at the moment, there is no practi-
cal alternative for creating a civil Gideon in the rest of 
state. the constitutional convention is our only hope for 
establishing this right outside of New York city in our 
generation. as the House of Delegates recognized, there 
is no practical alternative to a convention for enacting 
many needed and desired reforms.

Nor is there empirical evidence to believe that long-
held constitutional rights such as the “forever wild” 
clause and article 17 protections for the poor and needy 
would be eliminated by convention delegates. it is 
“unlikely constitutional delegates in sufficient numbers 
would roll back established rights, given the state’s 
history and political demographics.”1 Moreover, any 
such unlikely attempted rollback would also have to be 
approved by the voters.

the majority dissent is wrong on all its major points.
1. the dissent is wrong in suggesting that voters can-

not reject changes they don’t want. while it is true 
that it would be better if voters could vote on each 
amendment separately, the fact remains that even if 
they are given only the option of voting on a pack-
age, they will have a dispositive say – and they 
can reject changes they disfavor. that’s what hap-
pened after the 1967 convention, when voters had 
only the “up or down” option on a package that 
included a highly controversial proposal to remove 
the barriers to state aid for parochial schools. Vot-
ers said no to the whole package of reforms rather 
than approve that proposal. whether you agree 
with that vote or not, there is no disputing that 
voters can reject changes they do not want.

 2. the fears of low voter turnout are a distraction. 
the fact that 2019 will have no national or state 
races is actually a plus. if there were hotly con-
tested races at the federal or state level, the con-
stitutional convention would likely take a back 

seat in news coverage. But without those races, the 
only newsworthy state issue will be the conven-
tion. thus, news outlets will provide extensive 
coverage of what is at stake and voters will be 
more informed on the issues – including the need 
to make their voices heard rather than yield to the 
special interests.

 3. the fear of an initiative and referendum state is 
exaggerated. New York need not repeat the mis-
takes of referendum states like california and 
Massachusetts, but instead can learn from their 
mistakes. indeed the convention could propose a 
limited referendum along the lines of what Gov. 
Mario cuomo proposed long ago – namely, that 
voters be given the chance, through referendum, to 
force the legislators to vote on issues they would 
rather bottle up in committees. in short, a limited 
form of initiative and referendum could be a good 
thing. 

4. while there are fears that there will be a legal chal-
lenge to the election process, there is no evidence 
of any group or individual who has suggested 
mounting one. what’s more, history shows that a 
constitutional convention has helped the poor – the 
1938 convention proposed, and voters endorsed, an 
anti-poverty measure that did just that.

Finally, it is indisputable that no convention in New 
York State’s history has ever resulted in the loss of a 
major right or protection. rather, conventions have only 
added new ones.2 

 a constitutional convention is the one practical 
opportunity this generation of the association has to 
modernize, clean up and restructure the constitution. 
i am glad that the New York State Bar association has 
joined with the League of women Voters, citizen Union 
of the city of New York,  as well as former chief Judge 
Jonathan Lippman in voting for hope on behalf of low-
income clients throughout the state and supporting a 
vote for a constitutional convention.3  n

1.  report of the committee on the New York State constitutional conven-
tion, page 26.

2.  Peter J. Galie, ordered Liberty: a constitutional History of New York, 
Fordham University Press, 1996.

3.  Fix this government and vote this fall for a Constitutional Convention, N.Y. 
Daily News, May 22, 2017, www.nydailynews.com/opinion/fix-government-
vote-constitutional-convention-article-1.3180479.

lilliaN m. moy has been the Executive Director of the Legal Aid Society 
of Northeastern New York since 1995. Ms. Moy’s particular areas of 
expertise are leadership development and diversity. She currently serves 
on the ABA Standing Committee on Pro Bono and Public Service and the 
Legal Access Job Corps Task Force; is past Chair of the Civil Policy Group 
and the Board of the National Legal Aid and Defender Association; serves 
as the Chair of NYSBA’s Committee on Attorney Professionalism; and 
serves on the Nominating Committee, President’s Committee on Access 
to Justice and the Committee on Legal Aid. 

a convention is the one practical  
opportunity this generation of the  

association has to modernize, clean up 
and restructure the constitution. 
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Introduction
a frequent topic of this column has 
been deposition practice in New York 
State courts, and a frequent sub-topic 
has been the evolution, or devolution, 
of case law developments impacting 
the use of deposition testimony in sum-
mary judgment motions where the 
deponent has submitted either a depo-
sition errata sheet or an affidavit making 
significant changes to the deposition 
testimony.1 add to the mix a third line 
of cases where a party has made an 
admission and then walks the admis-
sion back at deposition.

the trend, such as it is, has been to 
sanction, and in some cases mandate, 
the rejection of the subsequent “modi-
fied testimony,” regardless of the form 
in which it is submitted. However, a 
2016 court of appeals decision, Red 
Zone LLC v. Cadwalader, Wickersham & 
Taft LLP,2 may impact cases across the 
spectrum of what is, and is not, permit-
ted by way of subsequent testimony 
used in summary judgment motions. 

Three Paths to Rejection
CPLR 3116(a) Deposition  
Corrections
a deponent is permitted to make “any 
changes in form or substance which 
the witness desires to make [and those 
changes] shall be entered at the end of 
the deposition with a statement of the 
reasons given by the witness for mak-

ing them.”3 the right to make these 
changes is not granted by case law, or 
court rule, but by statute, specifically 
cPLr 3116(a), although the right to 
make changes to deposition testimony 
had been recognized at least as far back 
as 1926.4 the pre-cPLr procedure for 
deposition corrections was set forth in 
Columbia v. Lee:5

Before the witness signs and sub-
scribes his testimony he may add 
to the foot thereof a statement that 
certain of his answers (indicating 
the answers to which he refers) are 
incorrect, giving the reason there-
for: either that it is an incorrect 
transcript or that his present recol-
lection of the facts is more accurate, 
and he may then state what his cor-
rected answer is and give any other 
explanation he desires with respect 
to his prior answer. after adding 
such a statement he must sign and 
subscribe his testimony. this will 
leave available to the trial court the 
original form of answer, which may 
then be compared with the second 
form of answer to determine which 
one may or should be credited.6 
in what is likely the first appellate 

decision applying cPLr 3116, decided 
two months after the cPLr took effect, 
the Fourth Department in Marine Trust 
v. Collins,7 held the procedure set forth 
in Columbia v. Lee “should be followed” 
in applying the then-new cPLr 3116.

traditionally, cPLr 3116(a) was 
understood to permit changes of any 
kind, including changes that could be 
outcome determinative, illustrated by a 
2006 Second Department decision:8

[the deponent] testified at his 
deposition that although he signed 
the document he had no affirma-
tive recollection of having ever 
reviewed the document or of per-
sonal knowledge of the basis for 
the claim. Shortly thereafter Gizzi 
furnished an errata sheet in accor-
dance with cPLr 3116 (a), in which 
he corrected the substance of his 
deposition testimony, claiming that 
after refreshing his recollection 
about a meeting he attended before 
preparation of the notice of claim, 
he now recalled that he had ade-
quate knowledge about the basis of 
the claim and had in fact reviewed 
the document before he signed it.9

the First Department in Cillo v. Res-
jefal Corp.10 permitted “substantive” 
changes that were accompanied by a 
statement of the reason for the changes, 
noting that credibility issues created 
by the deponent’s deposition transcript 
changes were for the finder of fact:

Defendant’s motion to strike plain-
tiffs’ amended errata sheets or for 
further depositions was properly 
denied since a witness may make 
substantive changes to his or her 
deposition testimony provided 
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Last year the Second Department 
expanded on its Ashford holding and 
enunciated a black letter rule barring 
certain changes, regardless of the rea-
son: “[M]aterial or critical changes to 
testimony through the use of an errata 
sheet is [] prohibited.”16

So, while there appears to be a split 
between different departments in the 
appellate Division, Second Department 
authority not only permits but man-
dates the preclusion of certain deposi-
tion corrections that are submitted in 
full compliance with cPLr 3116(a).

The “Feigned” or “Tailored”  
Affidavit
when subsequent testimony is fur-
nished in the form of an affidavit in 
opposition to a summary judgment 
motion, those that contradict critical 
elements of the affiant’s deposition tes-
timony have been labeled as “feigned” 
or “tailored,” designed “to raise feigned 
issues of fact to avoid the consequences 
of [the deponent’s] testimony.”17 thus 
labeled, such affidavits have been found 

the changes are accompanied by a 
statement of the reasons therefor. 
Plaintiffs’ amended errata sheets 
are accompanied by such a state-
ment. the changes raise issues of 
credibility that do not warrant fur-
ther depositions but rather should 
be left for trial.11

the third Department has held “wit-
nesses have the explicit right to change 
deposition testimony provided that 
they do so in accordance with cPLr [] 
3116(a).”12

However, with its 2013 decision in 
Ashford v. Tannenhauser,13 the Second 
Department, with support from prior 
authority, held that where the depo-
nent “failed to offer an adequate reason 
for materially altering the substance of 
his deposition testimony, the altered 
testimony could not properly be con-
sidered.”14 in Ashford, the reason given 
for submitting deposition corrections 
was that the deponent “was nervous,” 
which the Second Department held was 
inadequate as a matter of law.15

to be “insufficient to defeat summary 
judgment.”18

the rationale behind the holding 
was explained by the First Department 
in Fernandez v. VLA Realty LLC:19

issues of fact and credibility are not 
ordinarily determined on a motion 
for summary judgment. But where 
self-serving statements are submit-
ted by plaintiff in opposition that 
“clearly contradict plaintiff’s own 
deposition testimony and can only 
be considered to have been tailored 
to avoid the consequences of h[is] 
earlier testimony, they are insuffi-
cient to raise a triable issue of fact to 
defeat defendant’s motion for sum-
mary judgment” (citation omitted).
Many courts have rejected the affi-

davits, considering only the deposition 
testimony, with the result that summary 
judgment is generally granted to the 
other side.

An Earlier Admission
a third variant permitting subsequent 
testimony, including deposition testi-
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rule barring all subsequent affidavit tes-
timony that “flatly contradict[s]” prior 
deposition testimony? and does Red 
Zone intrude upon the jury’s role of 
evaluating credibility.

Frankly, i have no idea, but i have 
about a month to figure it out and will 
return to Red Zone in the next issue. 
Until then, enjoy the forthcoming kalei-
doscope of fall foliage! n

1.  in fact, less “a frequent sub-topic” and more 
an obsession.

2.  27 N.Y.3d 1048, 34 N.Y.S.3d 397 (2016).

3.  cPLr 3116(a).

4.  Van Son v. Herbert, 215 a.D. 563, 214 N.Y.S. 
272 (1st Dep’t 1926).

5.  239 a.D. 849, 264 N.Y.S. 423 (2d Dep’t 1933).

6.  Id. at 850.

7.  19 a.D.2d 857, 243 N.Y.S.2d 993 (4th Dep’t 
1963).

8.  Breco Envtl. Contrs., Inc. v. Town of Smithtown, 
31 a.D.3d 359, 818 N.Y.S.2d 244 (2d Dep’t 2006).

9.  Id. at 360.

10.  295 a.D.2d 257, 743 N.Y.S.2d 860 (Mem) (1st 
Dep’t 2002).

11.  Id. at 257.

12.  Boyce v. Vazquez, 249 a.D.2d 724, 726, 471 
N.Y.S.2d 724 (3d Dep’t 1998).

13.  108 a.D.3d 735, 970 N.Y.S.2d 65 (2d Dep’t 
2013).

14.  three of the four cases cited by the Ashford 
court involved cases where no reason was fur-
nished, but the fourth, Kuzmin v. Visiting Nurse 
Serv. of N.Y., 56 a.D.3d 438, 866 N.Y.S.2d 781 (2d 
Dep’t 2008), held the trial court “properly struck 
the affidavits of correction submitted by the plain-
tiff inasmuch as she failed to provide a sufficient 
explanation for the significant changes to the depo-
sition testimony,” and Kuzmin cited earlier author-
ity for the same proposition.

15.  Id.

16.  Torres v. Board of Education of City of New York, 
137 a.D.3d 1256, 1257, 29 N.Y.S.3d 396 (2d Dep’t 
2016).

17.  Kudisch v. Grumpy Jack’s, Inc., 112 a.D.3d 788, 
791, 977 N.Y.S.2d 663 (2d Dep’t 2013).

18.  Id.

19.  45 a.D.3d 391, 391, 845 N.Y.S.2d 304 (1st Dep’t 
2007).

20.  116 a.D.3d 558, 983 N.Y.S.2d 718 (1st Dep’t 
2014).

21.  Id.

22.  135 a.D.3d 616, 24 N.Y.S.3d 263 (1st Dep’t 
2016).

23.  Id.

24.  27 N.Y.3d 1048, 34 N.Y.S.3d 397 (2016).

25.  Id.

to avoid the consequences of his 
prior admission to the police officer 
and, thus, is insufficient to defeat 
[defendants’] motion for . . . par-
tial summary judgment” (citations 
omitted). the motion court prop-
erly rejected this testimony since the 
totality of Behrouz’s submissions 
create only a feigned issue of fact, 
and they are therefore insufficient to 
defeat defendants’ motions (citation 
omitted).23

The Court of Appeals Red zone 
Decision
in Red Zone LLC v. Cadwalader, Wick-
ersham & Taft LLP,24 a decision both 
short and short on facts, the court held 
it was error to preclude an affidavit 
submitted in opposition to summary 
judgment motion seeking to strike a 
defendant’s statute of limitations affir-
mative defense:

Viewing the evidence in the light 
most favorable to defendant as the 
non-movant (citations omitted), 
material triable questions of fact 
exist regarding whether defendant 
failed to exercise the ordinary rea-
sonable skill and knowledge com-
monly possessed by members of 
the legal profession (citation omit-
ted). while a party may not create 
a feigned issue of fact to defeat 
summary judgment (citation omit-
ted), contrary to plaintiff’s assertion 
here, the affidavit of the attorney 
who represented plaintiff did not 
flatly contradict his prior deposition 
testimony. therefore, the affidavit 
should have been considered in 
opposition to plaintiff’s motion.25

thus, in the world of affidavits sub-
mitted in opposition to a motion for 
summary judgment, while affirming 
the validity of the “feigned affidavit 
rule,” the court made clear that the 
affidavit may only be precluded where 
it “flatly contradict[s]” the prior deposi-
tion testimony.

Conclusion
what impact, if any, does Red Zone 

have on cPLr 3116(a) errata sheets? 
Does Red Zone lay down a black-letter 

mony, to be precluded when the subse-
quent testimony contradicts an admis-
sion, follows the rationale set forth in 
the feigned affidavit cases above. in 
Garzon-Victoria v. Okolo,20 a party’s affi-
davit was precluded because of a prior 
admission:

Plaintiff made a prima facie show-
ing of his entitlement to judgment 
as a matter of law on the issue of 
liability by submitting his affidavit 
stating that defendants’ yellow cab 
struck him as he was crossing with-
in a crosswalk, with the pedestrian 
light in his favor, and after he had 
looked for oncoming traffic (cita-
tions omitted).
in opposition, defendants failed to 
raise a triable issue of fact. Defen-
dant driver Michael okolo himself 
admits in his affidavit that both he 
and plaintiff spoke with the police. 
Because okolo’s statement consti-
tutes an admission against interest, 
it is admissible (citations omitted). 
okolo’s affidavit containing a dif-
ferent version of the facts appears 
to have been submitted to avoid the 
consequences of his prior admis-
sion to the police officer and, thus, 
is insufficient to defeat plaintiff’s 
motion for partial summary judg-
ment (citations omitted).21

citing Garzon-Victoria, the First 
Department, in Estate of Mirjani v. DeVi-
to,22 precluded a party’s deposition tes-
timony on the same basis:

Here, the certified police report and 
the officer’s deposition testimony 
unequivocally state Behrouz did 
not remember how the accident 
happened. indeed, Behrouz, at his 
deposition, acknowledged telling 
this to the police but went on to 
testify that he regained his memory 
several months later when he visit-
ed the scene. His testimony regard-
ing how the accident occurred 
was flatly contradicted by that of 
DeVito, riso and Fulcoly, as well 
as by plaintiff kerendian, who was 
a passenger in Behrouz’s vehicle. 
Behrouz’s testimony therefore 
“appears to have been submitted 
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“Bad” Substantive Due Process
the Supreme court’s track record on substantive due 
process is far from stellar. it made many terrible decisions 
before it began experimenting with substantive due pro-
cess in what many people consider a “good” way in the 
1960s. the worst decision, in my judgment, was the inven-
tion of substantive due process in Dred Scott v. Sandford,5 
where the Fifth amendment was held to protect the right 
to travel with one’s “property” (i.e., one’s slave). the 
court thereafter expanded on that “original sin,” via the 
14th amendment, into protecting the right of economic 
free will in Lochner v. New York,6 which struck down a 
New York law that sought to regulate the number hours 

in 1879, connecticut passed a law barring the use of 
“any drug, medicinal article or instrument for the 
purpose of preventing conception”; the penalty was 

“not less than fifty dollars” or between 60 days and one 
year in prison. and the state legislature also made it a 
crime to aid or abet such activity.

connecticut’s law was challenged repeatedly in the 
years thereafter, even reaching the U.S. Supreme court 
several times, but without effect. in 1965, the court 
decided to address the law head-on, a law one Justice 
derided as “uncommonly silly.” Yet the outcome of that 
case, Griswold v. Connecticut,1 was far from silly. For the 
first time the nation’s highest court declared that the con-
stitution implied a fundamental right to privacy, thereby 
setting in motion the direct doctrinal basis for some of the 
most consequential social policy rulings of our time – Roe 
v. Wade2 (abortion), Lawrence v. Texas3 (right of same sex 
sex), and Obergefell v. Hodges4 (same-sex marriage). all of 
those decisions, whether acknowledged or not, involved 
the court’s application of substantive due process.

How an uncommonly Silly Law  
Led to a Host of Very Consequential 
Supreme Court Decisions
By C. evan Stewart
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Griswold [the executive Director of Planned Parent-
hood’s connecticut operation] arrested.” on November 
1, 1961, the facility opened in New Haven. Several days 
later, New Haven police detectives began assembling pre-
arranged evidence which demonstrated that Griswold 
and Leo Buxton, a professor at Yale Medical School and 
the medical director at the clinic, were giving birth con-
trol devices, as well as advice related thereto, to a num-
ber of local, married women. on November 10, arrest 
warrants were issued for both Griswold and Buxton for 
violating the aiding and abetting provision. the test case 
had begun.

at the trial stage, the defendants were found guilty 
and each fined $100. the intermediate appellate court 
affirmed the verdict (the court declined to pass judgment 
on the “wisdom or unwisdom” of the law unless it was 
“plainly violative of some constitutional mandate”). on 
april 28, 1964, the connecticut Supreme court affirmed 
the lower courts, noting that “every attack now made on 
the statute . . . has been made and rejected” by each and 
every court, over many years. Next up: the U.S. Supreme 
court.

On to the Supremes
Griswold and Buxton’s lawyers invoked 28 U.S.c. § 1257 
(where a statute is “repugnant to the constitution”) in 
their petition to the court, invoking amendments one, 
Four, Nine, and Fourteen as the affected constitutional 
provisions. in December of 1964, a unanimous court 
agreed to grant certiorari, and briefing took place at the 
beginning of the next year. 

on March 29, 1965, the court began to hear oral 
argument, and it was tough sledding for both sets of 
advocates; each was constantly interrupted by questions, 
unable to get to many of the points they had intended 
to raise. at one point, Justice Hugo Black suggested to 
appellants’ counsel that his side was advocating the same 
kind of (discredited) substantive due process doctrine 
endorsed by Lochner and its progeny; that led to some 
very heated back and forth. Notwithstanding, appellants’ 
counsel did try to focus on that which had been advanced 
in the briefs – what Harlan had been getting at in Poe: an 
emerging constitutional right of privacy, grounded in 
the First, third, Fourth, Fifth, and Ninth amendments. 
Justice Harlan piped in at that point and asked whether 
appellants’ counsel was planning to say anything more 
on the First amendment issue. His reply: “well, i’m not 
getting far on any of my arguments . . . .” after laughter 
throughout the courtroom subsided, he concluded: “i 
can’t guarantee that i’ll get back to the First amendment, 
no.” the argument then moved on to the fact that the 
connecticut law did not “conform to current community 
standards.” 

counsel for the State of connecticut was equally ham-
mered, especially on the fact that connecticut was the 
only state that prohibited the use of contraception. the 

a baker could work per week. the court rejected New 
York’s “arbitrary” and “unreasonable” interference with 
an individual’s “freedom of contract”; Lochner was sub-
sequently used to promote “laissez-faire constitutional-
ism” throughout the first part of the 20th century, as one 
by one the court struck down virtually all of President 
roosevelt’s “New Deal” legislation. it likely would have 
continued on that path were it not for FDr’s threat to 
pack the court in 1937. in response to that constitutional 
crisis, the court did an abrupt 180-degree turn.7 

Many lawyers and political scientists have been very 
critical of the foregoing substantive due process decisions 
by the court; and a good number of those critics have 
not liked unelected Justices weighing in on obviously 
political matters, as well as the policy ends promoted by 
those decisions (e.g., racism, striking down “progressive” 
legislation, etc.). But what if substantive due process were 
to be used going the other political way? 

“Good” Substantive Due Process
the first time the court started experimenting with sub-
stantive due process in a “good” way came in the 1960s, 
and involved the “uncommonly silly” connecticut law 
that had been challenged over the years – but always 
unsuccessfully. in 1961, the Supreme court seemed to 
put an end to all repeal efforts in Poe v. Ullman,8 when 
it dismissed a lawsuit directed against the connecticut 
law for failure to state a case or controversy. in his dis-
sent, however, Justice John Marshall Harlan ii suggested 
a legal path forward through a broad reading of liberty 
rights under the 14th amendment:

[t]he full scope of the liberty guaranteed by the Due 
Process clause cannot be found in or limited by the 
precise terms of the specific guarantees elsewhere 
provided in the constitution. this ‘liberty’ is not a 
series of isolated points pricked out in terms of the 
taking of property; the freedom of speech, press, and 
religion; the right to keep and bear arms; the freedom 
from unreasonable searches and seizures; and so on. 
it is a rational continuum which, broadly speaking, 
includes a freedom from all substantial arbitrary 
impositions and purposeless restraints,…and which 
also recognizes, what a reasonable and sensitive judg-
ment must, that certain interests require particularly 
careful scrutiny of the state needs asserted to justify 
their abridgment.

that language would become transformative for much 
of the Supreme court’s 14th amendment jurisprudence 
over the next six decades.

A Test Case Is Born
in addition to Harlan’s doctrinal approach, Justice wil-
liam Brennan’s concurrence in Poe – that a “true contro-
versy” did not exist because no one had been arrested in 
violation of connecticut law – provided the law’s oppo-
nents with a plan. Planned Parenthood decided first to 
open a clinic in connecticut and thereafter to “get estelle 
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vacy” for the first time in the country’s history, Douglas 
indicated that this new right would be a very limited one:

we deal with a right of privacy older than the Bill of 
rights – older than our political parties, older than 
our school system. Marriage is a coming together for 
better or for worse, hopefully enduring, and intimate 
to the degree of being sacred. it is an association that 
promotes a way of life, not causes; a harmony in living, 
not political faiths; a bilateral loyalty, not commercial 
or social projects. Yet it is an association for as noble a 
purpose as any involved in our prior decisions.

Justice Goldberg’s concurrence agreed with the newly 
discovered constitutional “right of marital privacy” 
(even though it “is not mentioned explicitly in the con-
stitution”). His justification, however, was not based 
upon “penumbras” or “emanations.” with the help of his 
imaginative law clerk, Stephen Breyer, Goldberg empha-
sized the importance of the Ninth amendment (“the 
enumeration in the constitution, of certain rights, shall 
not be construed to deny or disparage others retained by 
the people.”). why emphasize the Ninth amendment? 
Because “this court has had little occasion to interpret” 
that constitutional provision, so perhaps the jurispru-
dential vacuum could be used to say that the “forgotten” 
amendment actually “lends strong support” to this new 
right of marital privacy. the sole authority for this dubi-
ous assertion, however, was a “cf.” citation to a prior 
opinion of the court interpreting the Hatch act! as for 
how to determine “which [other] rights are fundamental” 
enough to receive constitutional protection, Goldberg 
provided a facile solution: “look to the ‘traditions and 
[collective] conscience of our people’.” 

Perhaps recognizing the foregoing was not on the 
most solid ground (and anticipating caustic attacks from 
Black and the usually mild-mannered Stewart), Goldberg 
spent the rest of his concurrence agreeing and re-agreeing 
with Harlan’s dissent in Poe.

Justice Harlan concurred with the result, but rejected 
the imaginative way the majority got there. rather than 
trying to avoid the Lochner stigma – by invoking “penum-
bras” and “emanations,” let’s call a spade a spade: obvi-
ously, this is substantive due process; but now it is being 
used (as he wrote in Poe) not in a bad Lochner way, but 
instead to vindicate one of the “basic values implicit in 
the concept of ordered liberty.” as for those who would 
worry about opening a Pandora’s Box with this approach, 
don’t worry: “Judicial self-restraint” will ensure that the 
court does not go crazy in the future. and such self-
restraint will be achieved through (i) respecting history, 
(ii) recognizing the aforementioned “basic values,” and 
(iii) appreciating federalism and the separation of pow-
ers.9

Justice white, also concurred in the result, but took 
on an even more direct approach than did Harlan. in 
essence, he wrote that connecticut’s law was so stupid, 
it violated due process. in an opinion littered with “cf.” 

court adjourned midway through his presentation, and 
took up argument the following day. the focus the next 
day was on whether the statute was a proper use of con-
necticut’s police power and whether the seldom-enforced 
law was really a “dead letter.”

in his rebuttal, appellants’ counsel tried to focus on 
broad public policy issues. But then a series of questions 
from the court on the unbriefed subject of abortion took 
center stage. at one point, Justice Byron white observed: 
“i take it abortion involves killing a life in being, doesn’t 
it? isn’t that a rather different problem from conception?” 
appellants’ counsel agreed, but was unable to stop Jus-
tice Black from probing farther on this hot-potato issue 
and its possible application to the case before the court.

Finally, at 10:45 a.m. on March 30, oral argument con-
cluded. and as with most cases argued before the court, 
no one could predict how the nine Justices would resolve 
the weighty matters briefed and orally vetted. 

The Court Decides
on June 7, 1965, Justice william Douglas (who had not 
asked a single question at oral argument) delivered the 
opinion of the court. Justice arthur Goldberg wrote a 
concurring opinion, which was joined by chief Justice 
earl warren and Justice Brennan. Justice Harlan wrote a 
separate opinion, concurring in the result, as did Justice 
white. Justices Black and Potter Stewart each wrote dis-
senting opinions.

Justice Douglas noted at the outset that there was not 
a problem of standing (which had defeated a prior chal-
lenge to the statutes) because Griswold and Buxton had 
been found guilty of the aiding and abetting provision. 
that was the easy part.

Moving on to the merits, Douglas, in striking down 
connecticut’s law, recognized that the result might sound 
a lot like Lochner and its substantive due process progeny. 
Not so: “we do not sit as a super-legislature to determine 
the wisdom, need, and propriety of laws that touch eco-
nomic problems, business affairs, or social conditions.” 
instead, the court was only substituting its wisdom for 
the connecticut legislature because the legislators had 
passed a law that “operates directly on an intimate rela-
tion of husband and wife and their physician’s role in one 
aspect of that relation.”

in justifying the court voiding the law, Douglas first 
invoked Harlan’s dissent in Poe; but then he went a step 
farther, finding that various provisions of the Bill of 
rights (the First, third, Fourth, Fifth, and Ninth amend-
ments) have privacy guarantees which “have penumbras, 
formed by emanations from those guarantees that help 
give them life and substance” (emphasis added). Douglas 
then cited a number of prior Supreme court “penumbra-
like” cases which “bear witness that the right of privacy 
which presses for recognition here is a legitimate one.”

obviously concerned about how wide a door he might 
be opening by recognizing a constitutional “right of pri-
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son no little wonder.” Stewart then addressed the com-
ment made at oral argument about non-conformity with 
“current community standards”: “it is not the function 
of this court to decide cases on the basis of community 
standards.” if people do not like a law, the correct way 
to proceed is “to persuade their elected representatives 
to repeal it. that is the constitutional way to take [a] law 
off the books.”

Pre- and Post-Blowback
well before the various opinions were made public, it 
was evident to some court insiders that what was to 
come would have great significance. Most importantly, 
two memoranda written by warren’s clerk, John Hart 
ely, foresaw much of what lay ahead. the first was dated 
February 26, 1965, before oral argument, and it was dis-
tributed beyond warren to a number of the other Justices. 
in his memorandum, ely warned that “some of [the 
arguments] urged by appellants have dangerous impli-
cations”: “Just as i think the court should vigorously 
enforce each clause in the constitution, i do not think 
the court should enforce clauses which are not there. 
No matter how strong a dislike for a piece of legislation 
may be, it is dangerous precedent to read into the con-
stitution guarantees which are not there. Despite Justice 
Brandeis’s lifelong crusade for a right of privacy , . . . the 
constitution says nothing about such a right.” and as for 
Justice Harlan’s approach in his Poe dissent, that would 
constitute “in my opinion, the most dangerous sort of 
‘activism.’” ely concluded his February memorandum 
by advising warren that to reverse the lower courts on 
a right to privacy ground “would, in my opinion, have 
very dangerous implications.”

Later on, when Douglas was circulating drafts of his 
opinion, a number of other Supreme court clerks were 
taken aback by the weakness of the analysis, with a few 
openly mocking his “penumbras” and “emanations.” 
More ominous was ely’s second memorandum to war-
ren, written after Douglas’s nearly finalized opinion: 
“this opinion incorporates an approach to the constitu-
tion so dangerous that you should not join it.”

it appears that the only person in the Supreme court’s 
building who actually liked what Douglas had come up 
with was Justice tom clark. on april 28, he penned a 
note to Douglas: “Bill, Yes i like all of it – it emancipates 
femininity and protects masculinity–- tc.”

after the ruling, the immediate reaction by the media 
was fairly predictable. the liberal press (e.g., the New 
York Times, Washington Post, Life, New Republic) hailed the 
court’s action to protect “the people” from troglodyte 
state legislators. the mainstream press (e.g., Richmond 
Times-Dispatch), however, thought the dissents were right: 
“the fact that members of the court simply don’t like a law 
is no basis for throwing it out.” (emphasis in original); 
and a number of publications (e.g., Waterloo Daily Courier) 

citations, white questioned how a ban on contraception 
affecting married people could somehow prevent illicit 
sexual relations. Because of the broad impact of the stat-
ute on compelling societal interests (i.e., children), con-
necticut was bound to justify the laws; and because the 
state could not, the law must be voided.

Justice Black’s dissent, while less famous than Stew-
art’s, presented a telling critique of the opinions of his 
judicial brethren who voided connecticut’s law. while 
initially agreeing that the connecticut law was dumb, he 
wrote that that did not rise to a constitutional violation. 
as for a constitutional right of privacy, obviously it exists 
nowhere in the Founders’ document (nor are there any 
“emanations” therein); indeed, the first time the concept 
emerged is in an 1890 article in the Harvard Law Review! 
with respect to the embrace of substantive due process, 
Black wrote that he thought the court had rid itself of 
that noxious doctrine when the court did its pivot in the 
1930s and stopped voiding FDr’s New Deal legislation. 
in any event, “[s]uch an appraisal of the wisdom of legis-
lation is an attribute of the power to make laws, not of the 
power to interpret them . . . [the former is] a power which 
was specifically denied to federal courts by the conven-
tion that framed the constitution.” as to white’s burden 
point, Black countered that white got it exactly wrong: 
laws are presumed to be constitutional. regarding Gold-
berg’s proposed standard of the “traditions and [collec-
tive] conscience of our people,” where and/or how does 
the court determine them?: “our court certainly has no 
machinery with which to take a Gallup Poll.” Finally, as 
to the notion that the court must “keep the constitution 
in tune with the times,” that is precisely what led to all 
the mischief in Lochner and its progeny; if people want 
to update the constitution, the Founders provided a 
precise mechanism to do that (a mechanism which does 
not involve the court). on this last point, Black ended 
by quoting the late Judge Learned Hand’s disparaging 
of judges using substantive due process to favor their 
“personal preferences”: “For myself it would be most irk-
some to be ruled by a bevy of Platonic Guardians, even if 
i knew how to choose them, which i assuredly do not.”

Justice Stewart began his dissent with his famous 
observation: “this is an uncommonly silly law. as a prac-
tical matter, the law is obviously unenforceable, except in 
the oblique context of the present case.” He then warmed 
to the task at hand, chastising the majority for being afraid 
to label what they were really doing: reviving substantive 
due process – at least Harlan and white had the courage 
to call it what it is. as for Douglas’s “emanations” and 
“penumbras” of marital privacy, they are nowhere to be 
found in any of the enumerated amendments. and as for 
Goldberg’s hyping of the Ninth amendment, that is “to 
turn somersaults with history”: “the idea that a federal 
court could ever use the Ninth amendment to annul a 
law passed by the elected representatives of the people of 
the State of connecticut would have caused James Madi-
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Law Review 2155 (2014). and Jill Lepore has weighed 
in on Griswold (and related subjects) in two recent 
New Yorker articles: “to Have and to Hold” (May 25, 
2015); “the History test” (March 27, 2017).

•	Justice	Stewart’s	“uncommonly	silly	law”	phrase	
was later cited with approval by Justice clarence 
thomas in his dissent in Lawrence v. Texas.10

•	Goldberg’s	Ninth	Amendment	opinion	in	Griswold 
would be his last as a Supreme court Justice. at 
President Johnson’s importuning, he left the court 
to replace adlai Stevenson as the U.S. representa-
tive to the United Nations. His seat on the court 
was filled by abe Fortas. Goldberg’s law clerk, of 
course, is now Justice Breyer.

•	John	 Hart	 Ely	 became	 one	 of	 America’s	 leading	
legal scholars (ranked as the fourth most cited legal 
authority – after richard Posner, ronald Dworkin, 
and oliver wendell Holmes), and served as Dean of 
the Stanford Law School. His 1980 book, Democracy 
and Distrust: A Theory of Judicial Review (Harvard 
Press) is considered one of the most important 
and influential books about constitutional law ever 
written. in 1973, after the court had decided Roe v. 
Wade, ely published an article in the Yale Law Journal 
(Volume 82). in it he posited that the two rights dis-
covered by the Griswold and Roe courts were made 
from the same “whole cloth” as Lochner. He went on 
to write that “although Lochner and Roe are twins to 
be sure, they are not identical. while i would hesitate 
to argue that one is more defensible than the other 
in terms of judicial style, there are differences in that 
regard that suggest Roe may turn out to be the more 
dangerous precedent.” ely supported the availability 
of abortions as a matter of public policy, but Roe (he 
wrote) “is not constitutional law and gives almost no 
sense of an obligation to try to be.” n

1.  381 U.S. 479 (1965).

2.  410 U.S. 113 (1973).

3.  539 U.S. 558 (2003).

4.  576 U.S. ____, 135 S.ct. 2584 (2015).

5.  60 U.S. 393 (1856).

6.  198 U.S. 45 (1905).

7.  See West Coast Hotel v. Parrish, 300 U.S. 379 (1937); NLRB v. Jones & Laughlin 
Steel Corp., 301 U.S. 1 (1937).

8.  367 U.S. 497 (1961).

9.  ironically, Harlan’s grandfather, John Marshall Harlan, had espoused 
exactly the opposite approach in his Lochner dissent.  Underscoring that a basic 
tenet of our democracy is a restrained judiciary, he wrote:  “if there be doubt 
as to the validity of the statute, that doubt must therefore be resolved in favor 
of its validity, and the courts must keep their hands off, leaving the legislature 
to meet the responsibility for unwise legislation.  if the end which the legisla-
ture seeks to accomplish be one to which its power extends, and if the means 
employed to the end, although not the wisest or best, are yet not plainly and 
palpably unauthorized by law, then the court cannot interfere.”

10. 539 U.S. 558 (2003).

lampooned and/or lambasted Douglas’s “penumbras” 
and emanations.”

Perhaps more important were the first wave of law 
review articles. the annual Supreme court edition pub-
lished by the Harvard Law Review in 1965 opined that the 
two approaches endorsed by Douglas and Harlan “differ 
more in tone than in results to which they lead.” what the 
Review’s editors found more curious was Goldberg’s hyp-
ing of the Ninth amendment, which had never been the 
basis for a single decision by the court since its adoption 
in 1791. Later in 1965 came an entire issue of the Michigan 
Law Review devoted to Griswold; while most of the legal 
academics praised the result – a constitutional right to 
privacy – many questioned the means to get there. Profes-
sor Paul klapper, for example, found Douglas’s opinion: 
“curious,” “puzzling,” “confusing,” “uncertain,” and 
“ambiguous.” Professor robert Dixon wrote: “the actual 
result of Griswold may be applauded, but was it necessary 
to play charades with the constitution?” and a consen-
sus among the various academics seemed to form around 
the notion that – notwithstanding the various approaches 
of Douglas, Goldberg, Harlan, and white – they all were, 
at bottom, “treading a worn and familiar path.” and that 
path subsequently became known as “liberal Lochner-
ism.”

The Future of Griswold
while Douglas’s new constitutional right was expressly 
limited to “marital privacy,” it did not stay there for long. 
as noted above, Griswold subsequently became the direct 
doctrinal basis for Roe v. Wade; Lawrence v. Texas; and 
Obergefell v. Hodges. will it be extended even further? that 
probably depends upon the make-up of the court.

we have all witnessed bruising nominations to the 
Supreme court. First came President Barack obama’s 
2016 nomination of Judge Merrick Garland, upon which 
the Senate never took action. Next up was President 
trump’s nomination of Judge Neil Gorsuch, who was 
confirmed (after the “nuclear option” was invoked) by a 
55–45 vote in the Senate on april 7, 2017 (he is now the 
101st associate Justice of the court). if Justices kennedy 
and/or Ginsburg are the next retirees from the court, it 
is likely that the nomination process for their successors 
will reach new heights of contentiousness (on both sides 
of the political aisle). among other things, the fate of 
“good” substantive due process will likely hang in the 
balance of who succeeds these Justices.

Postscripts
•	For	those	who	wish	to	know	more	about	Griswold, 

the first stop should be John Johnson’s Griswold v. 
Connecticut: Birth Control and the Constitutional Right 
of Privacy (kansas Press 2005). the 1965 Michigan 
Law Review referenced supra is in Volume 64. a more 
recent scholarly law review take on Griswold is ryan 
william’s “the Path to Griswold,” 89 Notre Dame 
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writing them down on a Post-it stuck 
to their desks or monitors. it’s also 
common for a partner to provide 
login information to an associate or 
administrative assistant. common, 
but still a major no-no. additionally, 
attorneys and staff are often the targets 
of email phishing campaigns, where 
a hacker spoofs the email address of 
an it admin, making it seem like it 
is asking a user for their credentials to 
troubleshoot a computer issue. Never 
send your password to anyone over 
email.

with ethical walls, certain content 
within a document management 
system (DMS) or elsewhere can be 
restricted such that only particular 
users know it even exists. the problem 
here, however, is that the method relies 
on proper filing of the material. a 

a prosperous enterprise if you can 
quickly prove you can answer a 
security audit completely and to the 
client’s satisfaction.

The Threat within
to control access within the internal 
network, firms implement identity-
based access lists and content-based 
ethical walls. the idea is simple. cer-
tain users have permissions to partic-
ular areas of their computers and net-
works. the problem with this solu-
tion is that it requires an extremely 
strong password policy to ensure that 
credentials are not stolen or shared. 
weak passwords can be hacked rela-
tively easily by malicious scripts. 

attorneys are sometimes required 
to use complex passwords, but many 
take the highly inadvisable step of 

it happens all the time. every year 
clients seem to want heightened 
security from their legal 

representation. New technology and 
products promise to meet all your 
security needs, but then clients knock 
you back with a new wave of even 
newer security policy demands. it can 
be daunting both for attorneys and 
their firms’ it and risk managers. 

Years ago, for example, the firewall 
was the first security barrier most 
firms deployed. Firms could stay safe 
by allowing only certain activity (for 
example, inbound email and citrix 
remote access) into the network. today, 
however, malware and phishing 
from emails often defeat firewalls. 
this has led firms to invest in email 
hygiene engines such as Mimecast. 
Unfortunately, hackers always seem to 
be one step ahead of these solutions, 
so they are not foolproof. Moreover, 
firewalls and email hygiene scanners 
do nothing to protect firms from 
internal threats. 

anticipating the future demands 
of clients is the key to ensuring a 
safe enterprise. it can also lead to 

the Next  
wave of Security
By Brian Podolsky

bRiaN Podolsky leads the Enterprise Content Management (ECM) Practice Group in the New York 
office of Kraft & Kennedy, Inc. He has extensive experience implementing and supporting Microsoft 
Office, iManage, NetDocuments, OpenText eDOCS, and Worldox document management systems, as 
well as third-party integrated add-ons to these systems. He also drives Kraft Kennedy’s research on 
the latest ECM technologies including email management, enterprise collaboration and search, and 
provides guidance and best practice standards to clients implementing ECM solutions.
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secure document can accidentally be 
saved into a public matter, and poof, it’s 
not secure when an attorney thought 
it was.

the one thing all these security 
caveats have in common is they involve 
you, the attorney. the individual user 
is the hidden riptide that can pull a 
firm into the sea of data breaches. 

You don’t see it, but it’s there, it’s 
dangerous, and it’s a killer. Sometimes 
the intent is malicious, but usually it’s 
not. the results are the same, and they 
can be costly. if confidential data leaves 
the walls of the firm and gets into 
the wrong hands, the firm can suffer 
major losses to its data, reputation, and 
finances. 

Security to the Rescue
there are several new technologies 
and philosophies gaining steam in the 
legal industry to meet the latest secu-
rity requirements. First is a shift from 
an optimistic to a pessimistic security 
model. in other words, rather than 
assuming that a document should be 
publicly available to the entire firm 
by default, the security is instead 
granted on a “need-to-know” basis. 
the thought process behind this is 
that the fewer documents exposed 
to the entire firm, the lower the risk 
of content being shared inappropri-
ately. while this may make it tougher 
for employees to find relevant docu-
ments, firms shouldn’t shy away from 
the “need-to-know” security model. 

as keith Lipman notes in his July 
2017 article Knowledge Management 
in the Age of Need to Know Security,1 
firms can track additional metadata for 
the matter into a matter profile. with 
information such as matter type, area 
of law, tags, deal/settlement amounts, 

court, jurisdiction, or industry saved 
into matter profiles, attorneys can 
determine which matter or responsible 
attorney to contact and can obtain the 
relevant information they need.

Next, major legal vendors are 
beginning to provide solutions that 
bring Digital rights Management 
(DrM) technology to law firms. we’ve 

seen DrM technology in consumer 
products for years. it’s the reason you 
couldn’t copy music from certain cDs 
and why you could only use keurig 
coffee pods in keurig machines. over 
the past few years several technology 
vendors have brought DrM to 
electronic documents and files. the 
process works by essentially attaching 
the electronic equivalent of a physical 
string to the document at all times, no 
matter where the document lives, so 
you can always have a connection to 
the document. the string checks and 
verifies that the person attempting to 
access the document has the proper 
permissions to do so. at any point, 
you can pull the string and take access 
away from the recipient. 

the challenge with DrM has 
always been ease of use, both when 
sharing and collaborating on files. 
without going out of the way, can an 
attorney easily secure a document? is it 
straightforward for the recipient to view 
or open a document? Vendors have 
tried for years without much success. 
Some products required program 
wrappers around the file, meaning 
that the recipient had to install special 
software to view and edit the file. 
others required viewing within a web 
browser only. Understandably, none 
of these workflows have been deemed 
acceptable in the legal workplace. 

the proper solution should be 
seamless and integrated into both the 
windows desktop environment and 
the DMS. recently, two products are 
showing signs of breaking the usability 
barrier and integrating with the legal 
DMS. Litera irM and Seclore rights 
Management are integrating with 
major DMS players in the market. each 

offers a different DrM engine, with 
Litera leveraging Microsoft’s azure 
rights Management and Seclore with 
its own proprietary policy engine. 
DMS vendors may look to bring this 
technology within their systems as 
well to ensure security of firm work 
product both inside and outside the 
confines of the DMS.

Finally, with security audits and 
assessments growing more and more 
demanding, some legal vendors 
are going right to the source and 
designing their systems to meet the 
latest requirements of these audits. it 
started as encryption in transit, but has 
evolved to encryption at rest and now 
encryption in use. NetDocuments, for 
instance, has been spending time and 
effort on meeting the demands of the 
JP Morgan outside counsel Manual. 
once it does, it will be compliant with 
HiPaa, Sec and FiNra, Soc2 type 
2, and Soc 2+ regulations. the idea 
is if it’s good enough for JP Morgan, it 
should be good enough for law firms. 
it’s a solid theory.

Law firms need to see the next wave 
coming to avoid getting blindsided. 
By being proactive, firms can protect 
themselves from malicious actors and 
from themselves. n

1.  3 Geeks and a Law Blog, July 7, 2017, www.
geeklawblog.com/2017/07/knowledge-
management-in-age-of-need-to.html.

the challenge with DrM has always been ease of use,  
both when sharing and collaborating on files. 
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following the revelation was justifi-
able; while metadata doesn’t reveal the 
substance of a message or document 
(the data itself), it does give away a 
surprising amount of sensitive infor-
mation. this may include the current 
and previous author(s) of a document, 
timestamps showing when it was cre-

nowadays they are created and trans-
ferred exclusively using computers 
– legal documents. Metadata had a 
long moment in the spotlight follow-
ing edward Snowden’s revelations in 
2013 that the NSa was collecting the 
metadata of millions of citizens’ com-
munications. the widespread concern 

Have you ever repurposed a 
contract or other largely 
boilerplate document by 

changing some names, dates, and a 
few other specifics? we’ve all done it, 
and that’s ok. it’s perfectly reasonable 
to avoid duplicating work. 

the practice, however, carries hid-
den dangers that should make attor-
neys wary. the risks do not lie in the 
clearly visible aspects of a document, 
but in its metadata. Documents, such 
as contracts and deals, which undergo 
various rounds of revisions, are also 
particularly susceptible.

Metadata is data about data, and 
it is embedded in digital information 
like emails, SMS messages, and – since 
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ated and modified, and, perhaps most 
worryingly, tracked changes and com-
ments that you may have thought 
you cleared before sending off your 
work product to a client or opposing 
counsel. 

Needless to say, this can result in 
embarrassment or, more seriously, a 
breach of confidentiality. Some e-filing 
websites even show a warning that the 
filer is responsible for scrubbing meta-
data prior to submission.

Some metadata, such as time-
stamps, can be found by looking at 
the “properties” on a document. Most 
hidden metadata can only be found 
using special software, but it can also 
be exposed if a file is corrupted – and 
risk of corruption rises significantly 
with repurposed documents – or not 
converted properly.

Don’t panic. this doesn’t mean that 
you have to start every document from 
scratch or revert to using paper. there 
are precautions you can take using 
what you already have on your desk-
top as well as several products that 
cater to the need for metadata scrub-
bing among attorneys.

Scrubbing Tools
Several software solutions check legal 
documents for metadata that should 
be wiped before sending. they offer 
various levels of integration with 
email applications like outlook and 
document management systems like 
iManage and NetDocs. 

workshare and Litera offer similar 
metadata-scrubbing features and are 
probably the most popular tools among 
law firms. these tools are designed 
specifically for the legal industry. the 
latest versions run quietly alongside 
your email and document applica-
tions, with minimal bothersome pop-
ups. they do have a different look and 
feel, and it would be worth trying a 
demo of each to see which you prefer.

Litera allows attorneys to have 
comprehensive control over document 
scrubbing at the cost of a few extra 
steps in their workflows.  

Similarly, Docscorp, which you 
may know for its PDF document man-
agement, offers a popular solution 
called cleanDocs, which promises to 
clean a 100-page document in under 
half-a-second. BigHand also offers a 

product called Scrub, and PayneGroup 
sells Metadata assistant for the meta-
data-wary.

while a specialized scrubbing tool 
is your best bet for removing meta-
data, there are also ways to be cautious 
with what you already have. consider 
disabling or avoiding the “fast save” 
function in Microsoft word – that’s 
the kind of save we perform by click-
ing ctrL+S or on the plain floppy 
disk icon as opposed to “Save as.” 
this kind of save only registers the 
appended or changed information and 
leaves a map of edits behind. certain 
versions of office products also allow 
you to specify that certain metadata 
not be saved in the security settings. 
as for PDFs, always save them in 
the “locked” form in adobe acrobat 
before sending. 

keep in mind that metadata is 
subject to discovery in litigation and 
sometimes needs to be preserved. the 
most important thing is to know when 
to scrub and when to preserve it.  n
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matically renew for successive peri-
ods unless either party gives notice 
of termination. a typical clause 
might read as follows:

this agreement will remain in 
effect until _[X Date] , and it will 
continue thereafter for successive 
12-month periods measured from 
_[X Date]  and from each anni-
versary thereof unless and until 
either party gives the other writ-

ten notice of at least 90 days prior 
to  _[X Date]  or as the case may 
be, prior to the end of the then 
current 12-month period, that this 
agreement will terminate on __[X 
Date]__ or, as the case may be, at 
the end of that 12-month period.
Beware, though, that for certain 

types of contracts, New York imposes 
statutory limitations on evergreen or 
automatic renewal clauses. in the case 
of leases of personal property and 
contracts for the service, maintenance 
or repair of real or personal prop-
erty, §§ 5-901 and 5-903 of the General 
obligations Law require the lessor 
or the person providing the service 
to notify the other party of its right 
to terminate. these sections must be 

contracts. instead of terminating the 
contract, the contract should just ter-
minate the arrangement or the rela-
tionship: that is, terminate the license, 
the lease term, or the employment. 
Since the contract lives on, the strug-
gle for survival perishes.

contracts that do terminate should 
either (i) include a clause listing those 
provisions that survive termination, 
or (ii) include in each provision that 

should survive, a clause stating it will 
survive termination of the contract.

Caution: in transactions involving 
the sale of goods, § 2-309(3) of the 
Uniform commercial code

(i) requires, in those situations in 
which a party may terminate the 
contract on notice, “reasonable” 
notice of termination except in 
the case of termination based on a 
specified event; and
(ii) states that “an agreement dis-
pensing with notification [of ter-
mination] is invalid if its opera-
tion would be unconscionable.”

B. Evergreen Clauses
an evergreen clause provides that 
the term of the contract will auto-

Les Préludes
a. Your writing is your mind walk-
ing naked across the page.

B. what the wheel is to the world 
of mechanics, grammar is to the 
world of writing – especially the 
writing of contracts.

c. the task of transactional attor-
neys is to place commercial litigators 
on the endangered species list.

A. Termination Clauses
often have i struggled with termi-
nation clauses. if the contract ter-
minates, shouldn’t some provisions 
survive? Does the contract even need 
a provision terminating it?

typical provisions that should sur-
vive termination of a contract are 
warranties and indemnities and those 
provisions dealing with confidential-
ity, insurance, arbitration and submis-
sion to jurisdiction. Some provisions, 
like non-compete clauses, because of 
their very nature, survive termina-
tion.

there are some contracts, though, 
that need not – and should not – be 
terminated. examples are licenses, 
leases, and, yes, even employment 

termination, evergreen, and Severance clauses 
and Some warnings
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(15) days after the company 
notifies the employee of the 
same.
an affiliate is any corpora-
tion, partnership or other 
entity that controls, is under 
common control with, or is 
controlled by the company.
control means the ability, 
either directly or through one 
or more entities, to control or 
determine the management 
of any corporation, partner-
ship or other entity, whether 
by election of those members 
who can determine the deci-
sions of the board of direc-
tors or other governing body 
or by any other means.
the provisions of this Sec-
tion are in lieu of any claim 
the employee might have 
by reason of the company’s 
terminating the employee’s 
employment without proper 
cause other than the employ-
ee’s rights to [specify any 
exceptions such as reimburse-
ment of expenses and accrued 
deferred compensation].

D. Conclusion
as my good friend, Porky Pig, would 
say: “th . . . , th . . . , that’s all, folks.”

examined carefully in order to com-
ply properly with their requirements. 
Failure to do so will void the renewal 
clause.

C. Severance Clauses
Severance clauses do fall within the 
realm of termination. So below is a 
model for a severance arrangement 
that i have used in employment 
contracts, primarily for executives, 
when the employer has the right 
to terminate the contract without 
cause. it contains a comprehensive 
definition of “proper cause” and 
definitions of some other terms that 
may be useful in other contexts.

if the company terminates the 
employee’s employment for any 
reason other than “proper cause” 
(as defined below),

1.1.1  the company will 
pay the employee the sal-
ary to which the employee 
is entitled at the time of ter-
mination until the first of 
the following to occur: (a) 
the expiration of one (1) year 
from the date of termination, 
or (B) the date the employ-
ee’s employment was sched-
uled to terminate under this 
agreement, or (c) the com-
mencement of the employ-
ee’s employment with anoth-
er company; and
1.1.2 if the employee 
elects coBra, the compa-
ny will pay the employee’s 
cost of the coBra coverage 
[consider: less the amount of 
the employee contribution to the 
cost of such insurance] until 
the first of the following to 
occur: (a) the expiration of 
one (1) year from the date of 
termination, or (B) the date 
the employee’s employment 
was scheduled to terminate 
under this agreement, or (c) 
the commencement of the 
employee’s employment 
with another company.
the employee will prompt-
ly notify the company of 
the commencement of the 

employee’s employment 
with another company.
“Proper cause” means any 
of the following: (a) misap-
propriation of any asset or 
opportunity of the company 
or any affiliate of the com-
pany or any other act of self 
dealing or a breach of a fidu-
ciary duty to the company or 
any affiliate of the company; 
(B) an act of fraud, embezzle-
ment or bribery; (c) [consider: 
gross] negligence, wilful mis-
conduct or any other act that, 
in each case, has or is reason-
ably likely to have [consider: 
an adverse effect // a material 
adverse effect] on the business 
or reputation of the com-
pany or any affiliate of the 
company; (D) indictment for 
any felony; (e) demonstrated 
evidence of unlawful harass-
ment or any other unlaw-
ful misconduct regarding 
the company or any affili-
ate of the company or any 
employee of the company or 
of any affiliate of the com-
pany; or (F) any [consider: 
material] breach of this agree-
ment and, if the same is capa-
ble of being cured, failure to 
cure the same within fifteen 
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aTTOrNey PrOfeSSIONaLISM fOruM

the Attorney Professionalism committee 
invites our readers to send in comments 
or alternate views to the responses  
printed below, as well as additional  
hypothetical fact patterns or scenarios to 
be considered for future columns. Send 
your comments or questions to: NYSBA, 
One Elk Street, Albany, NY 12207, Attn: 
Attorney Professionalism Forum, or by 
email to journal@nysba.org. 

this column is made possible through 
the efforts of the NYSbA’s committee on 
Attorney Professionalism. Fact patterns, 
names, characters and locations presented 
in this column are fictitious, and any resem-
blance to actual events or to actual persons, 
living or dead, is entirely coincidental. these 
columns are intended to stimulate thought 
and discussion on the subject of attorney 
professionalism. the views expressed are 
those of the authors, and not those of the 
Attorney Professionalism committee or 
the NYSbA. they are not official opinions 
on ethical or professional matters, nor 
should they be cited as such.

Dear Forum:
on my return home from a summer 
vacation, i almost had a panic attack 
standing in line at U.S. customs. the 
person in front of me was carrying 
a laptop with a flash drive and the 
customs agent instructed him to turn 
the laptop on, plug in the flash drive, 
and open certain documents on it. My 
laptop was in my bag hanging over 
my shoulder. i started thinking about 
what was on my laptop. i had been 
reviewing documents on a very sen-
sitive deal between two well-known 
public companies that i am sure my 
client does not want anyone to know 
about. i am very careful about cyber-
security and the laptop required two-
factor authentication to access any 
documents. But this border agent 
was directing the person to enter a 
password and show him information 
on the computer with a number of 
people in the immediate vicinity who 
could see the screen. Fortunately, i 
went through the checkpoint without 
having to even turn on my computer. 
But i travel frequently and i always 
bring my laptop with me. i know that 
a number of the attorneys at my firm 
regularly travel abroad and many of 
them take their laptops and phones 
with them. i am now very concerned 
about even carrying my laptop to the 
airport.

Under what circumstances can 
a customs agent demand to search 
through a passenger’s electronic 
devices? are there any limitations for 
what the customs agent can and can’t 
search? can they make copies of mate-
rials on my devices? are there excep-
tions for attorneys who are carrying 
devices with sensitive or confidential 
client information? if an agent directs 
me to show them client information, 
should i explain to the agent that i 
am an attorney and carrying sensitive 
information that i cannot disclose?

if the agent insists on viewing the 
information despite my protests, is 
there anything else i can do? am i vio-
lating any ethics rules by following the 
directions of the agent? am i breaking 
any laws by refusing to comply with 

the agent? if an agent does review my 
devices and confidential or sensitive 
client information, what are my ethical 
responsibilities to my client? Does it 
matter if i have sensitive or confiden-
tial information from a potential client 
that has not yet retained me? what if 
the same issue arises with a customs 
agent from another country? is there 
anything i should do to my devices the 
next time i travel abroad to prevent 
disclosure of client information? 

Very truly yours,
Justin cancun

Dear Justin:
Most attorneys are aware of the con-
stant threat of cyberattacks and the 
potential harm to clients that can 
result from hackers gaining access 
to sensitive information. we have 
previously written about the use of 
wi-Fi hot spots and have cautioned 
the bar about the need to protect 
client confidentiality when using 
smartphones and similar devices in 
public spaces, including airplanes. 
See Vincent J. Syracuse and Matthew 
J. Maron, attorney Professionalism 
Forum, N.Y. St. B.J., May 2013, Vol. 
85, No. 4. More recently, we looked at 
the issue from another angle, empha-
sizing the need to be vigilant about 
protecting client data and identifying 
attorney’s best cybersecurity practices 
that will help minimize these threats. 
See Vincent J. Syracuse, Maryann c. 
Stallone, richard w. trotter, carl F. 
regelmann, attorney Professionalism 
Forum, N.Y. St. B.J., June 2017, Vol. 
89, No. 6. But your inquiry creates a 
whole new conundrum: an american 
government official may be demand-
ing that you remove the very cyberse-
curity barriers you created to prevent 
an invasion of your client’s confiden-
tial information. we understand your 
concern and near panic attack.

the inherent conflict between 
national security and an individual’s 
civil rights during air travel is not new. 
For years, there has been a vigorous 
debate about the need and legality of 
numerous airport security measures 
including scanners, pat downs, forc-

ibly removing passengers from air-
planes, and even the removal of shoes. 
these measures, however, generally 
address concerns over immediate 
physical threats during travel or ille-
gal physical activities such as drug 
trafficking and terrorist attacks. Your 
situation appears to be focused more 
on data suggesting to us that this bor-
der investigation may not have been 
focused on an immediate physical 
threat. while we have no way of know-
ing what information this border agent 
was seeking or what immediate threat 
he was working to thwart, scanning 
an individual’s documents on com-
puters in routine searches is invasive 
and should cause great concern to all 
attorneys traveling with their client’s 
sensitive or confidential information.

the New York city Bar association 
(NYcBa) committee on Professional 
and Judicial ethics recently addressed 
many of the issues that attorneys face 
in connection with international travel 
in Formal opinion 2017-5. Under its 
policies, agents of U.S. customs and 
Border Protection (cBP) are permitted 



nysBa Journal  |  october 2017  |  51

the event a certain agent is unfamiliar 
with these guidelines.

according to the acting commis-
sioner of cBP, the cBP’s authority to 
conduct border searches is limited to 
information physically residing on a 
device and does not extend to infor-
mation located solely on remote serv-
ers. See June 20, 2017 Due Diligence 
Questions for Kevin McAleenan, Nominee 
for Commissioner of U.S. Customs and 
Border Protection (CBP) at 3, http://
msnbcmedia.msn.com/i/MSNBc/
Sections/NewS/170712-cpb-wyden-
letter.pdf. the acting commissioner 
also stated that “cBP does not condi-
tion entry of U.S. citizens based on 
provision of a password, and has not 
denied entry into the United States to 
any U.S. citizen because of a refusal 
by such person to provide a password 
that would unlock their accompanying 
electronic device.” Id. at 5. it is noted, 
however, that cBP Directive No. 3340-
049 does not explicitly prohibit search-
ing remote servers or prohibit denying 
entry for refusal to provide passwords. 
in any event, it may be advisable to 
store and access highly confidential 
client information through your firm’s 
remote server, rather than saving doc-
uments to any local drives and email 
accounts or storing data on your por-
table electronic devices.

Under New York’s rules of Pro-
fessional conduct (rPc), you have 
a duty to protect your client’s confi-
dential information. as the NYcBa 
committee on Professional and Judi-
cial ethics recently opined in NYcBa 
Formal opinion 2017-5, this obligation 
applies while traveling abroad and 
carrying confidential client informa-
tion and potentially undergoing a bor-
der search. Under rPc 1.6(c), which 
was recently amended, attorneys must 
“make reasonable efforts to prevent the 
inadvertent or unauthorized disclo-
sure or use of, or unauthorized access 
to,” confidential information obtained 
from prospective, current, and former 
clients. rPc 1.6(c). this obligation is 
also implicit in the duty of competence 
under rPc 1.1. See NYcBa Formal 
opinion 2017-5 at 4, citing aBa Formal 

tected by the attorney-client or attor-
ney work-product privileges: 

if an officer suspects that the 
content of such a material may 
constitute evidence of a crime or 
otherwise pertain to a determi-
nation within the jurisdiction of 
cBP, the officer must seek advice 
from the cBP associate/assistant 
chief counsel before conducting a 
search of the material, and this con-
sultation shall be noted in appro-
priate cBP systems of records. cBP 
counsel will coordinate with the 
U.S. attorney’s office as appropri-
ate.
cBP Directive No. 3340-049 § 5.2.1. 

this directive also requires that cBP 
agents “encountering business or 
commercial information in electronic 
devices shall treat such information 
as business confidential information 
and shall protect that information from 
unauthorized disclosure.” cBP Direc-
tive No. 3340-049 § 5.2.3. any privi-
leged or sensitive information obtained 
in a search may only be shared with 
federal agencies that have mechanisms 
in place to protect such information 
under this directive. cBP Directive No. 
3340-049 § 5.2.4. a cBP agent may only 
seize and retain an electronic device, or 
copies of information from the device, 
if “they determine that there is prob-
able cause to believe that the device, or 
copy of the contents thereof, contains 
evidence of or is the fruit of a crime 
that cBP is authorized to enforce.” 
cBP Directive No. 3340-049 § 5.4.1.1. 
in other words, by the terms of its 
own internal guidelines, the agents’ 
authority to review information on 
electronic devices is broad even when 
an attorney specifically identifies that 
such information is protected or sensi-
tive. it is likely that these policies may 
be applied differently from agent to 
agent. Further, it is possible that differ-
ent cBP commissioners or administra-
tive officials may have more expansive 
or restrictive interpretations of these 
guidelines or revise the guidelines. it 
certainly would not hurt to carry this 
directive with you when traveling in 

to search electronic devices at the U.S. 
border when travelers enter or leave 
the United States including the infor-
mation that is physically stored on the 
devices. NYcBa comm. on Prof’l & 
Jud. ethics, op. 2017-5 at 2 (2017). this 
includes searching emails, text messag-
es and electronically stored documents 
on devices carried by travelers. Id. 
according to its policies, cBP agents 
may demand disclosure of social media 
and email account passwords and 
seize devices during an inspection and 
they are not required to have a reason-
able suspicion to do so. Id. although 
the extent of such searches have been 
legally challenged and depends on 
the circumstances, a number of federal 
courts have held that reasonable suspi-
cion is not needed for customs officials 
to search a laptop or other electronic 
device at the international border. See 
robert t. Givens, The Danger of U.S. 
Customs Searches for Returning Law-
yers, 30 GPSolo 3 (aBa 2013); United 
States v. Levy, 803 F.3d 120, 122 (2d cir. 
2015) (holding “[w]hen the evidence at 
issue derives from a border search, we 
recognize the Federal Government’s 
broad plenary powers to conduct so-
called ‘routine’ searches at the border 
even without ‘reasonable suspicion 
that the prospective entrant has com-
mitted a crime.’”) (citations omitted); 
United States v. Arnold, 533 F.3d 1003, 
1009 (9th cir. 2008). this suggests that 
cBP agents can search an electronic 
device of any traveler at random in 
their efforts to protect the borders and 
fulfill their customs, agriculture, and 
counterterrorism missions. 

in 2009, the cBP issued cBP Direc-
tive No. 3340-049, Border Search of 
Electronic Devices Containing Informa-
tion, which includes its guidelines 
for searching, reviewing, and retain-
ing information obtained from border 
searches of electronic devices. (cBP 
Directive No. 3340-049, https://www.
dhs.gov/xlibrary/assets/cbp_direc-
tive_3340-049.pdf). this directive 
includes a section addressing a cBP 
agent’s special procedures for han-
dling information claimed to be pro-
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to which you will be traveling to deter-
mine the scope of materials that other 
country’s border agents may search in 
accordance with their own laws. in the 
event that your device is searched or 
seized at the border, you have an obli-
gation to promptly inform your clients, 
past clients, and potential clients of 
the information which the agent may 
have accessed. the rPc require that 
an attorney promptly inform the client 
of “any decision or circumstance with 
respect to which the client’s informed 
consent . . . is required by these rules” 
and to “keep the client reasonably 
informed about the status of the mat-
ter.” rPc 1.4(a)(1)(i) and 1.4(a)(3); 
NYcBa ethics op. 2017-5 at 11. com-
ment 13 to rPc 1.6 also suggests that 
in the event of an adverse ruling after 
an attorney challenges the disclosure 
of confidential information, “the law-
yer must consult with the client to 
the extent required by rule 1.4 about 
the possibility of an appeal or further 
challenge . . . .” rPc 1.6 comment 
[13]; NYcBa ethics op. 2017-5 at 11. 
although informing your clients of the 
disclosure may be difficult, this will 
allow the clients to determine the best 
methods to prevent any possible dam-
age from the disclosure. See NYcBa 
ethics opinion 2017-5 at 11. 

So in the face of all of these rules, 
what should lawyers do to best protect 
their client’s confidences? as an initial 
matter, lawyers traveling internation-
ally with electronic devices should 
be mindful of comment 16 to rPc 
1.6 and the various factors discussed 
above when determining what level 
of protection is reasonably necessary 
to protect a client’s confidential infor-
mation. if you are working on very 
sensitive deals between well-known 
public companies, the first factor of 
rPc 1.6 comment 16 suggests that you 
should be taking the strongest pos-
sible efforts to ensure that confidential 
information is not accessible in a rou-
tine border search. rPc 1.6 comment 
[16]. in addition to encrypting devices 
with passwords as a basic precaution, 
some other methods to protect con-
fidential information include using a 
blank “burner” phone or laptop and 

to rPc 1.6 is instructive in a border 
search situation: “absent informed 
consent of the client to comply with 
the order, the lawyer should assert 
on behalf of the client nonfrivolous 
arguments that the order is not autho-
rized by law, the information sought 
is protected against disclosure by an 
applicable privilege or other law, or the 
order is invalid or defective for some 
other reason.” rule 1.6 comment [13]; 
see NYcBa ethics op. 2017-5 at 8–9. 
attorneys are not, however, required 
to risk violating their own legal or 
ethical obligations in seeking to chal-
lenge a law on behalf of their client. 
See NYSBa comm. on Prof’l ethics 
op. 945 (2012) (indicating that “when 
the law governing potential disclosure 
is unclear, a lawyer need not risk vio-
lating a legal or ethical obligation, but 
may disclose client confidences to the 
extent the lawyer reasonably believes 
it is necessary to do so to comply 
with the relevant law, even if the legal 
obligation is not free from doubt”); 
NYcBa ethics op. 2017-5 at 9.

the NYcBa committee on Profes-
sional and Judicial ethics has said that 
“rule 1.6(b)(6) permits an attorney to 
comply with a border agent’s demand, 
under a claim of lawful authority, for 
an electronic device containing confi-
dential information during a border 
search.” NYcBa ethics op. 2017-5 at 
9. we agree with that opinion, and like-
wise agree with their opinion that to 
be in compliance with this provision, 
attorneys must first take reasonable 
efforts to “dissuade border agents from 
reviewing clients’ confidential infor-
mation or to persuade them to limit the 
extent of their review” by informing the 
agent that they are attorneys, request-
ing that the devices not be searched 
or copied because the devices contain 
confidential or privileged information, 
and asking to speak to a superior offi-
cer if these requests are denied. See 
id. at 10. it is advisable to carry attor-
ney identification with you when you 
travel abroad and be familiar with 
the cBP’s authority and procedures 
including cBP Directive No. 3340-049. 
in addition, you should familiarize 
yourself with the laws of the country 

op. 11-459 (aug. 4, 2011). comment 
8 to rPc 1.1 specifically notes that 
in order “[t]o maintain the requisite 
knowledge and skill, a lawyer should . 
. . keep abreast of the benefits and risks 
associated with technology the lawyer 
uses to provide services to clients or to 
store or transmit confidential informa-
tion.” rPc 1.1 comment [8]; see New 
York county Lawyers association Pro-
fessional ethics committee, Formal 
op. 749 (2017) (“[a] lawyer’s compe-
tence with respect to litigation requires 
that the lawyer possesses a sufficient 
understanding of issues relating to 
securing, transmitting, and producing 
[electronically stored information]. . . . 
if a lawyer is unable to satisfy the duty 
of technological competence associ-
ated with a matter, the lawyer should 
decline the representation.”). “the 
duty to protect client confidences from 
‘unauthorized access’ refers to access 
that is not authorized by the client.” 
NYcBa ethics op. 2017-5 at 4, citing 
rPc 1.6 comments [5] & [13]. wheth-
er an attorney is making “reasonable 
efforts” to prevent unauthorized dis-
closure will inherently depend on the 
facts and the situation. comment 16 
to rPc 1.6, however, includes a non-
exclusive list of factors to consider 
when making such a determination:
(i) the sensitivity of the informa-

tion; 
(ii) the likelihood of disclosure if 

additional safeguards are not 
employed; 

(iii) the cost of employing additional 
safeguards; 

(iv) the difficulty of implementing 
the safeguards; and 

(v) the extent to which the safe-
guards adversely affect the law-
yer’s ability to represent clients 
(e.g., by making a device or soft-
ware excessively difficult to use). 

rPc 1.6 comment [16].
there is an exception to these rules 

which permits attorneys to disclose a 
client’s confidential information in cer-
tain limited circumstances. rPc 1.6(b)
(6) permits an attorney to reveal con-
fidential information when required 
“to comply with other law or court 
order.” rPc 1.6(b)(6). comment 13 
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pen given my client’s personality and 
the nature of the dispute, i was still 
shocked. i always assumed that his 
brash statements and frequent out-
bursts were a product of his frustra-
tion with the whole case. i reminded 
the client that he would be testifying 
under oath during his deposition and 
warned him of the risks of perjury, 
but he was unfazed. He intends to go 
forward with his “strategy” during 
his deposition, and i’m not sure what 
to do. i know the client will decline 
any request i make to be relieved 
because it will be expensive for him 
to get a new attorney up to speed on 
this matter. 

we have a status conference com-
ing up before the court-appointed ref-
eree, and i’m considering moving to be 
relieved before the conference. can i 
move to be relieved instead of notify-
ing the court of the client’s intent to lie 
at the deposition? if i am not relieved 
before the conference, do i have an 
obligation to tell the court referee 
what he said during our prep session 
even though my client hasn’t actually 
committed perjury yet? what about 
opposing counsel? if i am obligated to 
inform the court referee and/or oppos-
ing counsel, are there any particular 
precautions i should take in order to 
safeguard my client’s rights? in the 
event that i can no longer ethically 

then only accessing confidential infor-
mation remotely from secured online 
locations. See NYcBa ethics op. 2017-
5 at 7–8. to ensure that confidential 
information does not inadvertently get 
copied to the phone or laptop, software 
designed to securely delete informa-
tion may be placed on the device, cloud 
service syncing should be turned off, 
web-based services should be signed 
out, and applications that provide local 
or remote access to confidential infor-
mation should be uninstalled prior to 
crossing the border. Id. at 7. Lawyers 
should also avoid using removable 
storage devices to carry sensitive infor-
mation and downloading the informa-
tion they wish to protect on to a hard 
drive. Like it or not, if you are not sure 
how to implement these measures on 
your devices, and find it necessary to 
travel with highly sensitive confiden-
tial information, it may be advisable to 
contact a technology security consul-
tant before you leave. 

Sincerely,
the Forum by
Vincent J. Syracuse, esq.
(syracuse@thsh.com) 
Maryann c. Stallone, esq.
(stallone@thsh.com) and
carl F. regelmann, esq.
(regelmann@thsh.com)
tannenbaum Helpern Syracuse & 

Hirschtritt LLP

QuESTION FOR THE NEXT ATTORNEY 
PROFESSIONALISM FORuM:
i’m currently representing a client 
whose honesty (or lack thereof) is 
becoming a problem. the litigation 
involves a dispute between siblings 
regarding a family business and, like 
many familial disputes, is highly con-
tentious. i’ve always had a suspicion 
that given the opportunity, my client 
might try to pull something to get 
a leg-up on his siblings, but there 
haven’t been any specific incidents 
that alarmed me until now. while 
preparing him for his deposition 
recently, the client all but told me that 
he intends to lie when asked a par-
ticular question by opposing coun-
sel. although i had my suspicions 
that something like this might hap-

represent this client, and am relieved 
as counsel, do i have to tell his next 
attorney of his apparent intention to 
lie during his deposition? on the off 
chance that the client does allow me to 
withdraw as counsel, if he decides to 
represent himself as a pro se litigant, 
do i still have an obligation to inform 
the court of his intent to lie under oath? 

another issue involving this trou-
blesome client is also looming on the 
horizon. in the event that i am relieved 
as counsel, i’m certain that he will be 
furious with me. on prior occasions, 
he’s been slow to pay his legal bills 
and has dissected many of my time 
entries, asking questions about every 
little task. i’m actually still waiting on 
him to pay his most recent bill, and 
i’m concerned that i’m not going to get 
paid after he finds out that i’ve made 
a motion to be relieved. if i do have 
to bring an action against this client 
to collect my fees, to what extent am 
i obligated to maintain attorney-client 
confidentiality especially in light of my 
reason for seeking to be relieved? 

Very truly yours,
i. M. Forthright  n

State Bar and foundation Seek Donations  
to Help Hurricane Victims Obtain Legal aid

the state Bar association and the new york Bar foundation are seeking donations to a 
relief fund for victims of recent Hurricanes who need legal assistance.

as the flood waters recede, residents will face numerous legal issues including dealing 
with lost documents, insurance questions, consumer protection issues and applying for 
federal disaster relief funds.

nonprofit legal services providers will be inundated with calls for help. 

tax-deductible donations may be sent to The New york Bar foundation, 1 elk 
Street, albany, Ny, 12207. Checks should be made with the notation, “disaster relief 
fund.” donors also can contribute by visiting www.tnybf.org/donation/ click on 
restricted fund, then disaster relief fund.



54  |  Month 2017  |  nysBa Journal

New MeMBerS weLCOMeD

FiRst distRict

Yusef Ghassan abutouq
Megan kathleen arrogante
carolina tak Gy azevedo 

Leung
Hailey alexandra Bair
John richard Balaes
Garrett B. Baldwin
taylor Lorraine Ball
arielle Lena Bardzell
Demi Lorant Bostian
Polina Brandis
weiyang chen
ava Louise childers
roy edward chon
Meghan chambers cleary
elizabeth Satomi allen cossi
rafael thor De Moura rebelo 

rocha
Joseph r. DeMatteo
caitlin chelsea Fahey
tg raul Falcon
James M. Felix
Lelise amanuel Gobena
Darryl r. Graham
Nicole antoinette Groves
Melida Narcisa Hodgson
elizabeth Jane Magwood 

Hood
Julie Y. Huh
erin Marie iannotti
william F. John
Matthew Johnson
Matthew chang kim
Paul Jihyuk kim
emily Hannah kornfeld
rachel Victoria kramer
Samir kurani
Brittany kate Lazzaro
Jiarui Li
Stephanie Sng Lim
Manuel S. Lopez Fonseca
kristen elizabeth Marinaccio
John andrew Mccarthy
celinda Metro
Susan e. Miller
Dawud atiba Nelson
James Maximillian Nilles
ko woon angela oh
James Youngmin Park
alexander B. Porter
allisha amber Prabhakar
timothy Pryor
whitney D. Pryor
Michael Patrick raymond
Brian alan richman
James rieger
Sydney Brie Schaub
Benjamin cameron 

Schladenhauffen
Steven D. Schneider
randolph Jacob Shaner
James Dickerman Small
Samuel c. tarasowsky
alena Qing thomas
ryan richard thoreson
Brittany Lauren tran
Mark thomas Vessio
robert william Vogel
tommy Hai Vu

Zaraya Jessie wade
Zachary Maxx weisberg
Japaira Sharron williams
Michael Zhang
John J. Zidziunas

secoNd distRict

crystal abreu
alexis charlotte andiman
Sedi Gerald asem
Michael John Bisceglia
Sarah M. Bouskila
Justin Michael Bova
robert Bragagnolo
andrew r. Bridgman
kristen aleen Burzynski
celina eden caban
alejandra Louisa caraballo
Vincent anthony cesare
Dana May christensen
ishan Dave
Sarah David Heydemann
Frances andrea Davila
Pedro De castro Segalerva
Deborah a. Dowling
alison Nicole Drager-Putnam
Uchechi angel egeonuigwe
kelsey Feehan
Deanna rose Flaherty
Salim Fouerte
Daniel antonio Galindo
Jacqueline theresa Genovese
Sharmalee Gordon
Lonnie Hart
Daniel Maor Hochbaum
Jacqueline elizabeth Horani
rahma abdulmejid Hussein
kaitlyn reyne kacsuta
renata Ladizinski
eric r. Lopez
Jacob Daniel Loup
aqsa Mahmud
anthony epifanio Maneiro
Nicole elizabeth Mannello
Stacy Small Mazzara
Meetra Hope Mehdizadeh
Nikita Mehta
Jessica Nicole Meyers
christopher J. Mikesh
Mariya Naulo
Bianca chantal olliver
Leah Nicole Perry
Latrice M. Phillips
ian Hovey Qua
taaj M. reaves
william P. reily
Maisie Nicole rubinstein
Hannah elizabeth 

Samendinger
eric Saparli
christopher robert Scavone
Harry G. Shlyonsky
Humzah khan Soofi
Samuel Ford Steinbock
Heather Sherry Stiell
Holly Stubbs
Desiree La’chey talley
Sandra Udis
elena M. Vespoli
Stephen a. walsh
alison kelly ward

Simon Mosely wechsler
Michael webb weinberg

thiRd distRict

Nicholas M. campbell
alex David karman
tony Stark
Louis George Vuksanaj

FouRth distRict

anthony J. Santoro

FiFth distRict

Herve Yves comeau
Danna Sawalha

sixth distRict

Margaret Jane ambrose
carrie Lynn Dougherty

seveNth distRict

Lisa Feitell
Brittany rose Gawlak

eiGhth distRict

Soo-young chang
kimberly N. Gray
amanda christine Mooney
amy Patricia walters
edward H. white

NiNth distRict

Jessica a. amberg
robert D. Bean
erin Dobbins
ciena-marie evasco
Vittoria a. Fiorenza
Fredric Bruce Goodman
Michelle annette Greaux
Susan Stuckert Grover
Joseph P. Gryzlo
James Michael Jones
eric M. kim
Bradley e. Landau
eve irene Lincoln
Lara Liotti
april akeba Mckenzie
Donna M. Mulato
Michael Sungpyo oh
alex t. orchowski
Veronica anne Phillips
Stephanie Lynne Pratt
Giuliana eva trivella
andrew charles white

teNth distRict

william eric andersen
ashish M. Bakshi
kyle ross Barton
Matthew Hayes Bernstein
Daniel e. Brickley
Gina ann Burke
amanda M. Dadiego
Brittany anne Deprimo
anthony J. Dichiara
terrance Joseph Dougherty
roland Patrick Driscoll
ari Seth Gatoff
Michael william Greubel
Yelena Gurgova
Janaya Shemariah kerben
tyler crowley king
trevaughn aton Luncheon
aaron J. Lund

Suleman Malik
caitlin eileen McPhillips
Nicole Lyn Montrony
kyle t. Murphy
andrea wing Shum Ng
Maximilian riege
ariana Petra rivera
alexander Jordanselwyn 

rosenblum
John Mark Sciandra
Shaunak Sanjay Shah
adam B. Shamah
Jared charles Sherman
ashley Jayne Stapleton
Lindsey ann Stearns
Frank J. tantone
kirandeep kaur toor
casey Lynne tripoli
eduardo Miguel Villacorta 

Lazo
Jeannette Villeda
Marie elizabeth Villefranche

eleveNth distRict

Paul arnold andersen
Danielle Nicole carroll
chase austin cero
angele Nicole chapman
taylor Higgins chapman
Samuel Seob choi
andrew chung
andrew Davidow
Melissa ann Grippa
Mateen Hashmat
Daniel Santiago irizarry
Marium khawaja
Jennifer kim
Grace w. ku
Jun Lang
Joyce May Ma
eunon Jason Mizrahi
tina o’Neale
afolake oluwadamilola 

obawunmi
Lauren M. Porretta
amanda ann Potter
Sara r. Qahoush
Felipa Quiroz
Qian rong
Priyadarshni kaul Sapru
Benjamin Jacob Schachter
catherine irene Seibel
Naomi P. Singh
roshnee Srikishun 

Sukhnandan
christopher anthony Ujkic
kevin Shi Yi wang
rosie wang
Duane oliver warner
alan wong

tWelFth distRict

Samantha ann Fix
karen ann takach
thirteenth District
Deema azizi
esther tina Fernando
tiffany Lola Maldonado
Jose Miguel ortiz
Stephen e. Schwarz
Vincent Joseph Valerio

out oF state

Jason alguram
khaled alrabe
Joza abdulmuhsin alrasheed
Shawn James anderson
elizabeth Michelle andes
andrew thomas apjohn
Julien Pierre apollon
Nicolo ascione
Bing Bai
alessandra anna Baldini
Pamela Beryl Bankert
Zhenzhen Bao
rowennakete Paul Barnes
thomas Lewis Barnes
christopher keith Baxter
Jeremy Martin Bellaloum
Haim Benoliel
andrew chaim Bershtein
Davide Bertolini
theresa Johnson Bichsel
John andrew Birdsall
christopher Lawrence 

Birkheimer
alan Jay Black
John august Boeglin
eugene roger Boffa
Mark aaron Borenstein
Beatrice Botti
Juan carlos Boue
Jillian Nicole Bray
Maxime Breton Vincent
Marykate L. Brigham
Dustin Matthew Brooks
Michael alan Brown
adjckwc o. Browne
Pauline Bui
Marion conneen Burke
katharine Joyce Burmeister
william charles Burnham
andrew Mark Butler
adam elliott Butt
Minghui cai
Lia Jude calabro
Pierre calderan
Grady reeder campion
erika Lidu canchola
emma Natalia cano-rossell
Maria chiara cardi
rodrigo oliveira Passo 

castello Branco
Daniel andres castro 

rodriguez
christine kathleen castro
risa Michele chalfin
Zachary Sebastien Gabriel 

chaltiel
in Hoi chan
Yi-ping chang
George khalil chebat
Yiming chen
Shaoming cheng
Smetna kaur chhabra
krystal ijeoma chigbu
So Yoon choi
Sylvia Yuehyi chou
Guillermo Santiago 

christensen
Sabin chung
cody richard churchill



nysBa Journal  |  october 2017  |  55

kerwin esmond clarke
Jordyn anne coad
Brendan collins
Margaux compagnon
caitlin cameron conklin
Stephen edward connolly
cornelius william 

cornelssen
Dominic John corsello
Hunter Samuel cox
Sarah J. crouch
Sandra Marcela cuello Diaz
Shiwan cui
kathleen Belle cullum
timothy Johnson 

cunningham
Francesca Maria 

D’alessandro cishek
Laura elizabeth Dallago
Laura ashley Darosa
Scott andrew Davidson
Jorge Braulio De cardenas
Pristine Busarang De 

Guzman
Michael anthony Demarco
Gabrielle Lorber Denby
robb allen Denney
Stephanie Desjardins
Leigh anne Difilippo
Paul Michael Dix
Luke c. Dixon
Xiaowen Dong
Patrick Joseph Driscoll
reine elizabeth Duffy
Francois onel ecclesiaste
Douglas Newcombe eden
thomas James eisweirth
Marissa Beth ellerin-Bossley
orel claude rene engelbach
craig r. enochs
adam Luigi Falconi
kate alexandra Faulkner
Jessica Mariella Feghali
Dake Fei
todd Michael Feldman
ryan Nestor Fernandez
Flavia Ferreira
ryan Fiedler
cary L. Flitter
ryan Louis Foley
elena anastasia Sacha 

Francis
Hayley Holeman Fritchie
Daniel terrence Gaffney
christina Maria Galarza
elena Gammardella
Shan Gao
Shang Gao
reana Garcia
Baldomero Jose Garza
Ned Morrison Gelhaar
Malick walid Ghachem
Sarah ruth Goetz
Gaetan Francois G. Goldberg
Jennifer Marie Gonos
carlos Daniel Gonzalez
Scott k. Goodell
eric Joseph Greco
Brett Brian Greenberg
Maria Sa Vieira De Medeiro 

Greetham
renee Jacqueline Gregory
catherine corrine Griffith

robert Grohmann
wenxin Gu
Barry Scott Guaglardi
Paul Saxon Guerriere
Sabina Gulmaliyeva
Jiarui Guo
Michael Stephan Hacker
anael Hadji
thomas John Haley
kevin Lawrence Hall
Joseph walter Hammell
Lulu Han
Brian andrew Hardingham
Jane L. Harness
owen arthur Harnett
charles edward Harris
richard Lee Harrison
tara Michaell Hartman
Zaid Ghassan Hatoum
taylor elizabeth Hawes-

Pacheco
ran He
Jon erik Heath
conor John Hennessey
Megan elizabeth Barton 

Henry
David Philip Herrick
Michael anthony Herrin
kylie Spangler Herring
Doron oren Hindin
alexander Michael 

Hokenson
Maxwell william Horowitz
Letoyia charmain Horton
kevin David Horvitz
eunmi Hwang
Hironori iwatani
anthony robert Jackson
ilana Sari Jacobs
Majesty eve Lagrada Jala
Brandon chaison Janes
Mark alexander Jansen
David Joseph Jarzabek
Gianina carlie Jean-Baptiste
Dennis Lyle Jenkins
Matthew c. Jones
thomas B. Jones
Hyungmin Joo
Michael Joseph Jordan
emma alice eleanor Julian
Joshua Franklin kahn
charles H.N. kallenbach
aleksandra kaplun
Susannah kristine keagle
kyle a. kemper
Lindsay Hastert kennedy
angela carol kerins
Matthew ibrahim khoury
kevin raul kieffer
in Sue kim
Donald robert kinsley
Lynne Marie kizis
Brian alexander klein
Matthew David knoblauch
randolph christopher 

knowles
Joshua robert knox
Yuko kobayashi
kathleen Marie konopka
ibrahim adedamola kosoko
Peter Yuri kotelevtsev
Nurseda kucukkarca
Jon G. kupilik

Joshua andrew Smith Labat
kyle Henry Lachmund
Vivian chuan Pi Lai
Hiu Mei Lam
Lysette Les Lam
Maria Luis Landry
Fernando Javier Langa resek
Jacqueline c. Lash
Jay Lavroff
Nancy Lem
Jason M. Lesnevec
Finnegan Meiji Leung
Jared k. Levy
Steven andrew Levy
ericka Lezcano
Daxin Li
Zhenying Li
Jing Lin
elizabeth Newton Loftus
Francisco Lombardi
Hsiao-fan Lu
Yanping Lu
Yong Luan
kwok ching athena Lui
Xiao Ma
James ruairi Macdonald
Molly rose Madonia
Zubaida Mahmoud
Lise Sandrine Mandeng
Gerard Vito Mantese
Steven David Marcus
adam Zeldes Margulies
Joseph r. Marion
thomas Martial
Sasha Mascarenhas
Paul David Mccarthy
Daniel alexander McGrath
Michael P. McNamara
Duncan George edward 

Melville
anne-lise Lea Menage
Pascual Mendez Herbruger 

cintron
elodie Myrtha Monique 

Mertz
caitlin Jean Miller
Jacob Miller
Jack Lawrence Millman
takashi Mochizuki
anupa Sarah Mohan
Natalie elizabeth Montaque
Mark ross Moore
Juan Pablo Moreno
Juan Pablo Moya Hoyos
Malgorzata Mrzyk
Louis ivan christopher 

Mussman
christopher Patrick Myers
Yusuke Nakajima
amala Nath
Laura Martha Nava
Megan McDonough 

Needham
ryan timothy Nelson
Vynessa Mari Nemunaitis
Laetitia Nicolazzi
James cory Nielsen
Joshua Douglas Nimmo
kara elizabeth Nisbet
alison Jennifer Normant-

Finneran
obinna ikemefuna 

Nwachukwu

Damien anthony o’connor
John M. o’connor
ruairi James o’kane
erin c. o’Leary
Janita renee obie
David Michael offutt
David offutt
Miyoun oh
tony M. oh
abisola adebola olaleye
robert Joseph olejar
abiemwense Doreen 

onaghise
Shane Doherty overgaard
Brad christopher Paladini
Yorgos Papadopoulos
Gustavo Matias Papeschi
Jiou Park
Jiseong Park
Jong woo Park
Pooja Dilip Patel
rahul kirit Patel
eleftheria Patsialidi
Jeffrey D. Pawlitz
tasha kae Pepper-Dickinson
woody N. Peterson
kelly e. Petter
Mark allen Phillips
christopher John Philpott
arnold Paul Picinich
adam Joseph Pike
alexis Marie Jean Poisson
Jared w. Poplin
Neelima Potireddy
tetiana Poudel
Jacob J. rabinowich
reem radhi
Hamid r. rafatjoo
Nashrah rahman
Norma ramirez-Francullo
anna Maria rataj
Yevgeniya ratskovskaya
Dorothea reinert
Dorothea ruth reinert
william rempel
Maximilian rich
Spencer alvin richards
kelly christina richardson
kendal ashton rinko
Miguel Negeliskii risch
Javier Jose rivera alvarado
eduardo J. rivera-Julka
Virna rizzo
Nikkiyah Jere roberts
Meredith kathryn rockhill
Francisco a. rodriguez
estiven rojo
Jaime Danielle rosen
talia Leigh rosenberg
David Matthew rownd
Yael rubinstein
anthony e. rufo
Peter russell
craig r. rygiel
walter D. Santiago
takaki Sato
Jessica Lee Seiden
karen Seif
Louis John Seminski
rishika Sengupta
Mario a. Serra
craig Michael Shepard
Gursharon kaur Shergill

omar S. Sherif
Huali Shi
Yoonsun Shim
Scott Franklin Siegel
Bradley Geoff Silverman
Priyanka Singh
aditya Singhal
Deirdre chance Smith
Marc Smith
Joseph Son
George S. Soussou
Peter r. Spirgel
chad christopher Squitieri
David J. Stein
waddy edward Stephenson
aaron ward Stewart
karen annette Stewart
Stephanie Lena Stich
Steven andrew Stoehr
Daniel M. Stone
regina Veronica Strait
Yuchuan Sun
anri Suzuki
Junya Suzuki
kumi tabata
Jie tan
karima tawfik
Jakub telicka
Mark Peter terry
Svjetlana tesic
Michael a. thomas
Samuel Leonard titelman
theodore a. topouzis
Michael trentin
kosuke tsunashima
Sean Spohn twomey
Brian Mitchell Ukman
Jennifer ann Urban
atsushi Usui
christian thomas Valeriano
Jason Patrick walton
Zeng wan
Vivian washington
Valerie Lisa weiss
Patrick L. wells
Ningning weng
Melanie crowe wheeler
karina emilie wiechert
Jeffrey Laurence willian
Jessica taylor winn
andrew Stan wong
Ge wu
ruoxi wu
Lisa charlotta wyrsch
runyuan Xing
Shuang Xu
Xiaoyu Xu
chunfu Yan
Marc Matthew Yenicag
Jisoo Yoo
Michael Dongho Yoo
Matthew J. Youssef
Jennifer Jaeseon Yun
Grant David Zacharias
Matthew Jason Zeidel
Dawei Zhang
Jie Zhang
Mengqi Zhang
wenyi Zhang
Yuchan Zhang
wei Zhao



56  |  october 2017  |  nysBa Journal

Journal, it’s formal enough for legal 
writing.

the best writing repeats key words, 
names, phrases, and concepts but 
doesn’t repeat transition words. when 
possible, eliminate transition words 
altogether. if the logic that moves your 
ideas forward is sound, your read-
ers will connect the thoughts without 
needing transitional devices like fur-
thermore, however, moreover, and there-
fore. (if the transition word can’t be 
eliminated completely, put a conjunc-
tive adverb a third into the sentence.) 
to ensure that your ideas are being 
developed soundly, move sentences 
from short to long, from simple to 
complex, and from old to new, end-
ing with power and climax. include 
a topic sentence — a sentence that 
clearly states what you’ll be discussing 
in the paragraph and what conclusion 
you’ll draw — at the start of every 
paragraph. and include a roadmap, 
or thesis, paragraph at the start of 
each point. roadmaps tell your readers 
what’s being discussed, what you’re 
arguing, and in which paragraph(s) of 
your brief they can find the informa-
tion they desire or need.

Exercise: usage and Placement of 
Transition words
read the paragraphs below and edit 
them by using the transition usage 
and placement rules to create a new, 
better paragraph.

on July 4, 2015, New York city 
native Joshua Brandt, along with 
his seven-year old daughter, carly, 
was at his neighbor’s house cel-
ebrating independence Day by set-
ting off fireworks. First, they began 
with small-scale fireworks, such as 
sparklers, pop-rocks, and tanks. 
afterward, they moved onto larger 
fireworks, like roman candles and 
cakes. Presumably because shoot-
ing off fireworks as a private resi-
dent has been illegal in New York 
for decades, the group was setting 
them off in the backyard. However, 
the backyard was small and no 
one was able to put much space 
between them and the explosives. 

7. copies of eduardo Galvez’s 
immigration papers, as well as 
of his marriage certificate and 
subsequent divorce papers, will 
likely be requested by the pros-
ecuting attorney.

8. “Don’t ask, don’t tell,” the 
United States’ official policy on 
military service by gay men, 
bisexuals, and lesbians, which 
had garnered the support of five 
federal courts of appeal, was 
repealed in 2011 under President 
Barack obama.

9. My cousin, furious after finding 
out that her fiancé had cheated 
early in their relationship, called 
off the wedding and flushed her 
engagement ring down the toilet.

10. My bedroom, although it still 
smells like paint, is finished 
being remodeled by my dad.

usage and Placement of Transition 
words
You can’t eliminate transition words 
entirely, but you shouldn’t use a tran-
sition at the beginning of a sentence 
unless you want to be dramatic or 
emphatic. Sometimes it’s counterin-
tuitive to use transitions at the end 
of your sentences. Doing do empha-
sizes the transitions and forces read-
ers to look back to earlier sentences. 
if drama, emphasis, or contrast is not 
desired, place the transition after the 
subject, in the first part of the sen-
tence. there’s a difference between 
“although Paul’s always late, he’s a 
good worker” and “although Paul’s 
a good worker, he’s always late.” the 
meaning of this sentence depends on 
the emphasis of the transition word 
although.

Don’t be afraid to begin sentences 
with “and” or “but.” But don’t start 
every sentence with them. the rules of 
plain speaking and plain writing pro-
vide that it’s better to begin a sentence 
with “and” or “but” than with a heavy 
and weighty conjunctive adverb like 
“moreover” or “however.” if begin-
ning a sentence with “and” or “but” 
is formal enough for the front page of 
the New York Times and the Wall Street 

8. the defense attorney spent more 
time arguing about the plain 
view doctrine instead of the 
third-party doctrine.

9. Defense counsel admitted that 
the defendant did assault his 
wife and that a trial would 
determine only the severity of 
the assault.

10. court officers protect judges 
by not allowing people to enter 
the courthouse without walking 
through metal detectors, encour-
aging court personnel to use 
different entrances and exits, and 
escorting criminals in handcuffs.

Subject/verb Proximity
Good sentences keep their subjects 
and verbs next to each other. the 
shorter the distance between the sub-
ject and verb in a sentence, the greater 
the cohesion and understanding. a 
short distance — or no distance — 
between the subject and the verb also 
reduces wordiness.

Exercises: Subject/verb Proximity
rewrite the following sentences.
1. information about the surgi-

cal procedures Ms. Flores has 
undergone in the last ten years 
will be required by the court.

2. My paper, though it exceeded 
the page limit set by the profes-
sor, was accepted and given an 
a-.

3. charlie, who is set to become 
the owner of the company after 
his father’s death, wasn’t at the 
board meeting discussing the 
future of the company.

4. the trial, which involved testi-
mony from dozens of witnesses, 
some of whom flew here from 
places as far as california, lasted 
for almost two months.

5. Sentences should have their 
subjects and verbs located next 
to each other so that they can be 
most easily understood.

6. the brief, although it was flaw-
lessly written, was submitted 
late and therefore not accepted 
by the court.

Continued from PaGe 64



nysBa Journal  |  october 2017  |  57

airplane crashed in a corn field 
in South carolina.

Answers: Parallelism 
1. this sentence sounds incom-

plete. it should be rephrased to 
sound clearer. Corrected Version: 
the court clerks were afraid not 
only of the judge but also of the 
court attorney.

2. there are two errors in this exer-
cise. the first is that the word 
that is repeated. the second is 
that the acronym (NGri) is not 
in parenthesis. Corrected Version: 
the defense attorney pleaded 
that because his client was not 
guilty by reason of insanity 
(NGri), the defendant should be 
committed to a psychiatric facil-
ity.

3. keep correlative conjunctions 
parallel to make the sentence 
legible. also, eliminate all wordi-
ness from this sentence. Cor-
rected Version: officer rodriguez 
saw both the defendant and the 
plaintiff at the crime scene.

4. keep signals parallel to reflect 
parallel ideas within lists. Cor-
rected Version: the validity of 
the waiver of Miranda rights 
depends on whether the waiver 
was willing, knowing, and intel-
ligent.

5. this sentence contains poorly 
coordinated elements. Make all 
the verbs past tense to make 

Answers: Specificity
1. You should specify which grand-

daughter lives with Mr. katz, 
especially if he has more than 
one granddaughter or if not all 
his granddaughters live with 
him. in addition, should specify 
where he lives. Corrected Ver-
sion: Mr. katz’s youngest grand-
daughter, caitlin, lives with him 
in his house in Marietta, Georgia.

2. this sentence can be made more 
specific. Corrected Version: at 
the time of the alleged incident, 
my client was food shopping at 
Shoprite.

3. Specify which bag was stolen. it’s 
likely that you have more than 
one bag. Corrected Version: My 
floral Vera Bradley bag was sto-
len.

4. Specify which bill you’re talk-
ing about. Corrected Version: the 
health care bill doesn’t have 
bipartisan support.

5. Specify which bananas don’t 
look ripe by using the demon-
strative adjective these. Corrected 
Version: these bananas don’t 
look ripe yet.

6. Specify which lawyer seems com-
petent and get rid of the quali-
fier. Corrected Version: the plain-
tiff’s lawyer seems competent.

7. Specify which building was 
destroyed in the fire by using 
the demonstrative adjective that. 
in addition, specify when the 
building was destroyed. Cor-
rected Version: that building was 
destroyed in a fire last weekend.

8. this sentence can be made more 
specific by briefly describing Ms. 
Patterson’s illness. Corrected Ver-
sion: Ms. Patterson is suffering 
from end-stage renal failure.

9. this sentence is convoluted and 
vague. Corrected Version: after 
the teacher caught kevin giv-
ing isabella his Scantron sheet, 
kevin claimed that isabella was 
the cheater and that he was only 
helping his friend.

10. Specify where the airplane 
crashed. Corrected Version: the 

consequently, everyone present 
was at risk of getting burned.
regrettably, carly was helping her 
neighbor set off a roman candle 
firework when it exploded pre-
maturely. carly and her neighbor, 
forty-year-old Dominic amato, 
were both injured in the blast. all 
things considered, they got off 
easy, but both had to be hospital-
ized afterward. amato sustained 
first-degree burns on his abdomen, 
and carly suffered second-degree 
burns to her face and chest. Ulti-
mately, amato was arrested for 
possessing illegal fireworks. also, 
Brandt was arrested, but his charg-
es were dropped. However, he has 
since brought a lawsuit against 
amato, alleging that amato is 
responsible for carly’s injuries and 
that he should therefore pay for 
damages.

1. change the placement of the 
transition word in Sentence #2.

2. combine Sentence #2 with Sen-
tence #3 to eliminate the transi-
tion word in Sentence #3.

3. replace the transition word in 
sentence #4 with another word.

4. change the placement of the 
transition word in Sentence #5.

5. combine Sentence #5 with Sen-
tence #6 to eliminate the transi-
tion word in Sentence #6.

6. Get rid of the transition word 
in Sentence #7 by replacing it 
with the time of the incident 
described. (You can make up the 
time.)

7. rearrange Sentence #10 and Sen-
tence #11 to eliminate the transi-
tion word in Sentence #11.

8. change the placement of the 
transition word in Sentence #12.

9. replace the transition word in 
Sentence #13 and change the 
placement of the transition 
word.

10. Make whatever other changes 
you deem necessary.

Now that you’ve completed the 
exercises (we hope you didn’t peek 
at the answers), study the Legal Writ-
er’s answers and compare them with 
yours.

NeW ReGulaR membeRs 
1/1/17 - 9/20/17 _____________6,108

NeW laW studeNt membeRs 
1/1/17 - 9/20/17 ______________ 870

total ReGulaR membeRs 
as oF 9/20/17 ______________57,342

total laW studeNt membeRs 
as oF 9/20/17 _______________7,178

total membeRshiP as oF  
9/20/17  ___________________64,520

MeMBersHiP ToTals
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its having been upheld by five 
federal courts of appeals years 
before, this policy was repealed 
in 2011 under President Barack 
obama’s leadership.

9. this sentence can be rewritten so 
that the subject and the verb are 
closer together. wordiness can 
also be eliminated in this sen-
tence. Corrected Version: after my 
cousin found out that her fiancé 
cheated early in their relation-
ship, she called off the wedding 
and flushed her engagement 
ring down the toilet.

10. this sentence is convoluted. 
it can be rewritten so that the 
subject and the verb are closer 
together. Corrected version: My 
dad finished remodeling my 
bedroom, but it still smells like 
paint.

Answers: usage and Placement of 
Transition words 

on July 4, 2015, New York city 
native Joshua Brandt, along with 
his seven-year-old daughter carly, 
was at his neighbor’s house cel-
ebrating independence Day by 
setting off fireworks. the first 
fireworks they set off were small 
— pop-rocks, sparklers, tanks, etc. 
— but as the evening progressed 
they began setting off larger fire-
works, including cakes and roman 
candles. Since shooting off fire-
works has been illegal for private 
residents in New York for decades, 
though, the group was setting them 
off in the backyard. the neighbor’s 
backyard was small, however, and 
everyone present was at risk of get-
ting burned because it was impos-
sible to put much space between 
them and the explosives.
at approximately 10:00 p.m., 
carly was helping her neighbor, 
40-year-old Dominic amato, set 
off a roman candle. it exploded 
prematurely, and both carly and 
amato were injured in the blast. 
amato, who sustained first-degree 
burns to his abdomen, and carly, 
who suffered second-degree burns 
to her face and chest, both had to 

the items parallel. Corrected Ver-
sion: the defendant stated that 
the day of the alleged crime he 
washed his car, mowed his lawn, 
and fed his hungry grandma.

6. this sentence isn’t parallel. 
repeating the word who will 
make this sentence parallel. Cor-
rected Version: a defense lawyer 
who had over fifty years’ experi-
ence and who’s respected in the 
court system suddenly passed 
away.

7. Matching introductory words 
creates parallelism. Corrected 
Version: the plaintiff’s lawyer 
introduced evidence that was 
prejudicial and irrelevant to his 
case.

8. the sentence would make more 
sense if simply compared using 
the word than. Corrected Version: 
the defense attorney spent more 
time arguing about the plain 
view doctrine than about the 
third party doctrine.

9. Defense counsel admitted that 
the defendant assaulted his wife 
and that a trial would determine 
only the severity of the assault.

10. Because one item in this list is in 
the negative, repeating the intro-
ductory word by will make the 
sentence more parallel. Corrected 
Version: court officers protect 
judges by not allowing people 
to enter the courthouse without 
walking through metal detectors, 
by encouraging court person-
nel to use different entrances 
and exits, and by handcuffing 
criminals before escorting them 
anywhere.

Answers: Subject/verb Proximity
1. this sentence can be rewritten 

in the active voice so that the 
subject and the verb are closer 
together. Corrected Version: the 
court will require information 
about Ms. Flores’s surgical his-
tory from the last decade.

2. the subject is at the beginning 
of the sentence, while the verb 
is near the end of the sentence. 
Corrected Version: although my 

paper exceeded my professor’s 
predetermined page limit, he 
accepted it and even gave it an 
a-.

3. this sentence can be rewritten 
so that the subject and the verb 
are closer together. Corrected 
Version: although charlie is 
set to become the company’s 
owner after his father’s death, he 
wasn’t at the board meeting to 
discuss the company’s future.

4. the subject is at the beginning 
of the sentence, while the verb 
is near the end of the sentence. 
also, it’s important to be specif-
ic. Where is “here”? Corrected Ver-
sion: the trial lasted for almost 
two months because it involved 
lengthy testimony from dozens 
of witnesses, some of whom had 
to fly to New York from places 
as far as california.

5. this sentence can be rewritten so 
that the subject and the verb are 
closer together. Corrected Version: 
Sentences are easier to under-
stand when the subjects and the 
verbs are positioned close to 
each other.

6. the subject is at the beginning of 
the sentence, while the verb is in 
the middle of the sentence. cor-
rect this by making the sentence 
active and writing it in the posi-
tive. Corrected Version: although 
the brief was written flawlessly, 
it was submitted late, and there-
fore the court rejected it.

7. this sentence can be rewritten so 
that the subjects and the corre-
sponding verb are closer togeth-
er. You should also eliminate 
“likely.” Corrected Version: the 
prosecuting attorney will request 
copies of eduardo Galvez’s 
immigration papers, marriage 
certificate, and divorce papers.

8. this sentence is convoluted. 
it can be rewritten so that the 
subject and the verb are closer 
together. Corrected Version: the 
United States official policy 
regarding military service by 
gays, bisexuals, and lesbians was 
“don’t ask, don’t tell.” Despite 
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be hospitalized. after amato was 
discharged from the hospital, he 
was arrested for possessing illegal 
fireworks. Brandt was also arrest-
ed, but his charges were dropped. 
He later sued amato, alleging that 
amato is responsible for carly’s 
injuries and should therefore pay 
for the damages.

the Legal Writer will resume this 
series in a future issue. Until then, the 
next series, beginning in the next issue 
of the Journal, will consist of four parts 
entitled The Worst Mistakes in Legal 
Writing. n

GeraLD LeBOVITS (GLebovits@aol.com), 
an acting New York State Supreme Court jus-
tice, is an adjunct at Columbia, Fordham, and 
NYU Law Schools. He thanks judicial interns 
Alexandra Dardac (Fordham University) and 
Rosemarie Ferraro (University of Richmond) for 
their research.

In Memoriam
Jana Springer Behe

Albany, NY

Fred  Bodoff
West Hempstead, NY

william J. Hoblock
Albany, NY

Janet ray kalson
New York, NY

Paul D. kelly
Rochester, NY

anthony a. Lenza
Staten Island, NY

william J. Madonna
Bronx, NY

Monroe  Messinger
Englewood Cliffs, NJ

Douglas edward Nordlinger
London, United Kingdom

Stephen a. Safranko
Albany, NY

Laurence Vogel
Livingston Manor, NY

Bringing Cle to you...
 when and where you want it!

NYSBA’s 
Cle on-Demand

Select from hundreds of 
NySBa CLe Video/audio  

On-Demand Courses

www.nysba.org/cleonline  

Our online on-demand courses combine streaming video or 
audio with MP3 or MP4 download options that allow you to 
download the recorded program and complete your MCLe 
requirements on the go. Includes: 

• Closed-captioning for your convenience.

•  Downloadable course materials CLE accessible 24 hours a day,  
7 days a week.

•  Access CLE programs 24 hours a day, 7 days a week.



60  |  october 2017  |  nysBa Journal

Last week i submitted a paper 
assignment for my Land Use Plan-
ning class. the paper required me 
to figure out, by researching zoning 
ordinances/regulations, whether i 
would be able to open and operate 
a law office in my current residence. 
while the short answer to the ques-
tion is no, the level of complexity 
and nuance in zoning law is quite a 
challenge! Sign permits, rezoning, 

multi-family residence versus two-
family dwellings. i had no idea just 
how complex and in depth zoning 
was in a city. and then to think of the 
zoning issues in even larger cities, 
like New York city or Los angeles. 
i am not envious of the city planners 
who are responsible for zoning in 
those places, and i question whether 
i possess the brain power or patience 
to deal with such things!

while i do enjoy rambling on 
about my law school experience, i 
must shift my attention back to my 
1,900-page constitutional Law text-
book for tomorrow’s reading. i hope 
everyone is enjoying these final days 
of summer weather. and remember: 
relax.  n

relaxed, and when i look back to last 
year, it seems as if i am looking at a 
completely different person. i cannot 
stress it enough. Life. is. Good.

this second year has brought a 
positive shift in my view of law 
school. while i found the core classes 
of my first year stimulating, being in 
classes now that i have chosen for 
myself has changed the ball game. 
one of my favorite classes is Busi-

ness organizations. the best part 
about this class is that while the 
focus is on the organization of cor-
porations, enterprises, etc., i am also 
being afforded the opportunity to 
learn an entirely new subject sepa-
rate from the law. i had always been 
interested in economics during my 
years in college, but as those class-
es did not count toward my major 
or minor, i avoided them. Now i 
am reading about de jure corpora-
tions, hedge funds, principle-agent 
relations, and so much more. this 
overlap in learning sparks a feeling 
of accomplishment, for while i am 
striving toward a law degree, i am 
incidentally broadening my overall 
knowledge.

the more relaxed you are, the bet-
ter you are at everything: the better 
you are with your loved ones, the 
better you are with your enemies, 
the better you are at your job, the 
better you are at yourself. – Bill 
Murray

the first month of my 2L year has 
already passed. as i walk to class 
now, i look at the fresh new first year 
faces. So much ambition! So much 
life! what can i do, but smile? i look 
forward to seeing them closer to their 
first finals period. ah, i remember 
those days. 

So far 2L year reminds me of rid-
ing a bike after not having ridden 
for a while. a little wobbly at first, 
but quickly returning to top speeds 
with plenty of wind blowing through 
my handlebar streamers. Learning to 
ride, i.e. 1L year, is always the hard-
est part. 

i’m cruising now! My stress is at 
a relatively comfortable low point 
as compared to this time last year 
(other than when i am watching the 
Bills play on Sunday afternoons). i 
think this feeling is due to a greater 
sense of ease, which i feel not only in 
myself, but in my fellow classmates. 
this better hold on managing school 
has helped enhance class lectures and 
readings. thirty pages of reading go 
by a heck of a lot quicker when you 
are actually able to read and have a 
basic understanding of the content 
on a first read rather than having to 
re-read something three times over 
(Don’t get me wrong, that still hap-
pens!). there is a notable distinction 
in quality of life when you are more 
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keep calm and Law School on!

this second year has brought a positive 
shift in my view of law school.
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Legal-writing exercises: Part iV
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Continued on PaGe 56

as either/or, neither/nor, both/and, 
not only/but also), and comparisons 
should also be parallel.

Exercises: Parallelism
rewrite the following sentences.

1. Not only were the court clerks 

afraid of the judge but also the 
court attorney. 

2. the defense attorney pleaded 
that his client was not guilty by 
reason of insanity, NGri, and 
that his client should be commit-
ted to a psychiatric facility. 

3. officer rodriguez saw the defen-
dant and plaintiff at the scene of 
the crime. 

4. the validity of the waiver of 
Miranda rights is determined 
if the waiver was willing, the 
defendant knew what he was 
doing, and intelligence. 

5. the defendant stated that on 
the day of the alleged crime he 
was washing his car, mowed his 
lawn, and his grandma was hun-
gry so he fed her. 

6. a defense lawyer with over fifty 
years’ experience and who is 
respected in the court system 
suddenly passed away. 

7. the plaintiff’s lawyer introduced 
evidence that was prejudicial 
and that lacked relevance to his 
case.

(that, these, such, etc.) instead of 
articles (the).

•	 Remove	unnecessary	qualifiers	
from your sentences.

Exercises: Specificity
rewrite the following sentences.

1. Mr. katz’s granddaughter lives 
with him.

2. at the time of the alleged inci-
dent, my client was shopping.

3. My bag was stolen.
4. the bill doesn’t have bipartisan 

support.
5. the bananas don’t look ripe yet.
6. the lawyer seems pretty compe-

tent.
7. the building was destroyed in a 

fire quite recently.
8. Ms. Patterson is very sick.
9. when kevin and isabella were 

caught cheating, he identified 
her as the one who was cheating 
and himself as only helping.

10. the airplane crashed in a field.

Parallelism
Parallelism requires all elements in 

a list or a sentence to be presented in 
a similar — or parallel — fashion. By 
using the same or similar grammatical 
form for coordinated elements, paral-
lelism makes the content of a sentence 
apparent and accessible. (“Similar 
grammatical form” means that nouns 
are matched with other nouns, verbs 
are matched with other verbs, prepo-
sitional phrases with other preposi-
tional phrases, and so on. coordinated 
elements include “and,” “but,” “or,” 
“nor,” and so on.) Match key words in 
each sentence. coordinating conjunc-
tions, correlative conjunctions (such 

in the last issue of the Journal, The 
Legal Writer reviewed important 
concepts in legal writing, including 

wordiness, when to use that vs. which 
vs. who vs. whom, professional tone, 
and absolutes and adverbial excess-
es. this issue of our multipart series 
reviews other important stylistic con-
cepts for legal writing: specificity, par-
allelism, subject/verb proximity, and 
the usage and placement of transition 
words. at the end of each section are 
editing exercises. You can add words, 
change words, delete words, or rear-
range words — whatever you think is 
best. after completing all the exercises, 
look at the answers at the end of the 
article to see whether your answers 
are correct.

Specificity
concision is key, but legal writers 

should never sacrifice specificity for brev-
ity. in legal writing, specificity is more 
important than concision. Just as ambigu-
ity in a contract benefits the party that 
didn’t draft the contract, ambiguity in 
legal writing benefits adversaries. the 
law is precise; there should be no room 
for possible misinterpretations or misun-
derstandings. Be precise. repeat sentence 
subjects if you must. when in doubt, 
specify. Don’t use vague pronouns or 
referents like it unless the pronoun or ref-
erent refers to one thing only. choose the 
words that convey the precise meaning 
you intend. Settle for nothing less than 
accuracy, clarity, and precision.

Here are some tips to do this:
•	 Use	adjectives	to	clarify	nouns,	espe-

cially if the noun can refer to more 
than one person, place, or thing.

•	 Use	demonstrative	adjectives	

concision is key,  
but legal writers should 

never sacrifice  
specificity for brevity.
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