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PRESIDENT’S MESSAGE
STEPHEN P. YOUNGER

Family Courts:
Restoring Justice for All

I

n taking office as President last
June, I emphasized the need to
both shape the future of our legal
profession and to restore public confidence in our government institutions.
There may be no place where these
two important objectives come together as clearly as our state’s Family
Court system.
Family Courts serve society’s most
fundamental building block – our
families. They are called on to resolve
pressing problems affecting the most
vulnerable segment of our society
– our children. From foster care to
child abuse and neglect, every day our
Family Courts make critical decisions
that can have lasting effects on New
York’s children and their families.
Given the important influence that
Family Courts have on the lives of
our citizens, we must do all we can to
ensure that members of the public have
equal access to and receive fair treatment by our justice system. Too often,
however, due to overcrowded dockets,
too few judges, and long delays, Family
Courts resemble hospital emergency
rooms and our family law attorneys are
forced to perform triage.
New York’s Family Courts are in
deep crisis. Consider these startling
statistics:
• From 1991 to the present day, no
new judges have been appointed
to the Family Court bench in New
York City. During this same period, filings in the New York City
Family Court increased 23%, from
206,186 to 253,421 in 2009.
• In 2009, Family Court filings
reached a record high of nearly
750,000 statewide, with filings
related to family violence increasing 30% in the last two years
alone.
• In the New York City Family
Court, each year a typical judge

handling child protective cases
hears 2,100 cases – up from 1,600
cases in 2005.
• And, our Family Court Judges
now have to hold more hearings
in cases where new legal requirements have been imposed – such
as in the child protective area.
Last July, we formed the Task Force
on Family Courts to identify and
address issues that need to be resolved
for the improved operation of these
courts. Co-chaired by the Honorable
Rita Connerton (Supervising Family
Court Judge for the 6th Judicial
District) and Susan B. Lindenauer
(Retired General Counsel of the Legal
Aid Society), the Task Force is examining key issues affecting our Family
Courts across the state.
The questions that the Task Force is
exploring include:
1. What additional Family Court
resources are needed and in what
functional areas?
2. What improvements are required
in case management and utilization of Family Court staff?
3. What new technologies can judges and attorneys use to enhance
efficiency of the Family Courts?
4. And, what operational improvements are needed to better serve
our state’s families?
In addition to focusing on these
important topics, members of the Task
Force are meeting with court officials
both from New York and from neighboring states to learn about the best
practices that states are using to ensure
efficient operation of Family Courts.
To date, Task Force members have met
with judicial officers in New Jersey and
Connecticut, and follow-up meetings
are being planned for the near future.
There is no question that our Family
Courts provide an immeasurable service to the public. Last fall, I had the

extraordinary opportunity, along with
Task Force co-chair Susan Lindenauer,
to participate in Bronx County Family
Court proceedings at the Family Court
Judge for a Day program sponsored by
Legal Information for Families Today
(LIFT). Susan and I worked side-byside with a Family Court Judge and
witnessed proceedings that strike at
the heart of a family’s stability, including custody, neglect, abuse, foster care,
and family violence.
The Family Court Judge for a Day
initiative is an excellent program that
gives community leaders a bird’s-eye
view of the current state of New York’s
Family Courts. Such programs play an
essential role in improving our Family
Court system.
Under the leadership of Judge Rita
Connerton and Susan Lindenauer, and
with guidance from experts on the
front lines of our Family Courts, our
Task Force is tackling problems faced
by this important branch of our court
system. At the end of the process, we
will have a road map that will chart
a new course for addressing these
challenging problems so we can have
a Family Court system that fully protects our children and families when
they most need it.
■
STEPHEN P. YOUNGER can be reached at
syounger@nysba.org.
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Department of Health and Mental Hygiene.
The Manual covers the laws governing the control of the spread
of communicable diseases and the laws concerning the abatement
of nuisances that may cause public health emergencies, as well as
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many of the Public Health Law provisions do not apply to the New
York City, the Manual contains extensive review of relevant sections
of New York City Health Code, the New York City Charter and the
New York City Administrative Code provisions.
The Manual contains forewords by Chief Judge Jonathan Lippman
and New York State Bar Association President Stephen P. Younger.

Get the Information Edge
1.800.582.2452
Mention Code: PUB1022

6 | March/April 2011 | NYSBA Journal

www.nysba.org/pubs

EDITOR-IN-CHIEF
Michael Colodner, Esq.
Special Counsel
NYS Office of Court
Administration

PRODUCT INFO AND PRICES
4179 | 2011 | 100 pages
softbound
Non-Members
NYSBA Members

$18
$12

$5.95 shipping and handling within the continental
U. S. The cost for shipping and handling outside
the continental U.S. will be based on destination
and added to your order. Prices do not include
applicable sales tax.

To order online visit
www.nysba.org/PHLManual
or call 1.800.582.2452

N E W Y O R K S TAT E B A R A S S O C I AT I O N

Lawyer Referral
and Information Service
Interested in expanding
your client base?

WHO’S WATCHING YOUR FIRM’S 401(k)?
• Is your firm’s 401(k) subject to quarterly
reviews by an independent board of directors?
• Does it include professional investment
fiduciary services?
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> Increase your bottom line

Overview of the Program
The New York State Bar Association Lawyer Referral
and Information Service (LRIS) has been in existence
since 1981. Our service provides referrals to attorneys like you in 43 counties (check our Web site for a
list of the eligible counties). Lawyers who are members of LRIS pay an annual fee of $75 ($125 for nonNYSBA members). Proof of malpractice insurance in
the minimum amount of $100,000 is required of all
participants. If you are retained by a referred client,
you are required to pay LRIS a referral fee of 10%
for any case fee of $500 or more. For additional
information, visit www.nysba.org/joinlr.

Sign me up
Download the LRIS application at www.nysba.org/
joinlr or call 1.800.342.3661 or e-mail lr@nysba.org
to have an application sent to you.

Give us a call!
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• Is your firm’s 401(k) sponsor a not-for-profit
whose purpose is to deliver a member benefit?
• Does it feature no out-of-pocket fees to your firm?
• Is your firm’s 401(k) part of the member benefit
package of 37 state and national bar associations?
If you answered no to any of these questions, contact
the ABA Retirement Funds to learn how to keep a close
watch over your 401(k).

Unique 401(k) Plans for Law Firms
Phone: (877) 947-2272
Web: www.abaretirement.com
email: contactus@abaretirement.com
The American Bar Association Members/Northern Trust Collective Trust (the “Collective Trust”)
has filed a registration statement (including the prospectus therein (the “Prospectus”)) with the
Securities and Exchange Commission for the offering of Units representing pro rata beneficial
interests in the collective investment funds established under the Collective Trust. The Collective
Trust is a retirement program sponsored by the ABA Retirement Funds in which lawyers and law
firms who are members or associates of the American Bar Association, most state and local bar
associations and their employees and employees of certain organizations related to the practice
of law are eligible to participate. Copies of the Prospectus may be obtained by calling (877) 9472272, by visiting the Web site of the ABA Retirement Funds Program at www.abaretirement.com
or by writing to ABA Retirement Funds, P.O. Box 5142, Boston, MA 02206-5142. This
communication shall not constitute an offer to sell or the solicitation of an offer to buy, or a request
of the recipient to indicate an interest in, Units of the Collective Trust, and is not a recommendation
with respect to any of the collective investment funds established under the Collective Trust. Nor
shall there be any sale of the Units of the Collective Trust in any state or other jurisdiction in which
such offer, solicitation or sale would be unlawful prior to the registration or qualification under the
securities laws of any such state or other jurisdiction. The Program is available through the New
York State Bar Association as a member benefit. However, this does not constitute an offer to
purchase, and is in no way a recommendation with respect to, any security that is available
through the Program.
C09-1005-035 (07/10)
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Long Island
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Rochester
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Buffalo
June 13
Westchester
June 16
Albany
**TBA
Ithaca
Estate Litigation
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Long Island
May 19
Syracuse
May 24
Rochester
June 1
Buffalo
June 2
Albany
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Westchester
June 9
New York City
Green Construction
(9:00 am – 1:00 pm)
May 18
Rochester
**TBA
New York City

Bringing CLE to you...
anywhere, anytime.
All online programs available in
MP3 format to download to your
iPod or other MP3 player
NYSBA is proud to present the most flexible,
“on demand” CLE solutions you could ask for.
With CLE Online, you can now get the valuable
professional learning you’re after
...at your convenience.
> Get the best NY-specific content from the
state’s #1 CLE provider.
> Take “Cyber Portable” courses from your
laptop, at home or at work, via the Internet.
> Download CLE Online programs to your iPod
or MP3 player.
> Everything you need to obtain full MCLE
credit is included online!

Twelfth Annual Institute on Public Utility Law
May 19
Albany
Starting Your Own Practice
May 20
New York City (live session)
Albany (video conference from NYC)
Practical Skills: How to Commence
a Civil Lawsuit
May 23
Buffalo; Syracuse; Westchester
May 24
Albany; Long Island
May 25
New York City
Practical Skills: Basics of Bankruptcy Practice
June 14
Albany; Buffalo; Long Island
June 15
New York City; Syracuse
Bridging the Gap
(two-day program)
July 19–20
New York City (live session)
Albany (video conference from NYC)

Come click for CLE credit at:

www.nysbaCLEonline.com

Features
Electronic Notetaking allows you to take notes while listening to your course, cut-and-paste from the texts and access
notes later – (on any computer with Internet access).

To register

Audio Seminars complement the onscreen course texts.
You control the pace, and you can “bookmark” the audio
at any point.

or for more information
call toll free 1-800-582-2452

Bookmarking lets you stop your course at any point, then
pick up right where you left off – days, even weeks later.

In Albany and surrounding areas dial (518) 463-3724
• Or fax your request to (518) 487-5618
www.nysba.org/CLE (Note: As a NYSBA member,
you’ll receive a substantial discount.)

MCLE Credit can be obtained easily once you’ve completed
the course – the form is part of the program! Just fill
it out and mail it in for your MCLE certificate.

SUSAN L. POLLET (SPollet@courts.state.ny.us) is the Coordinator of the New York State Parent Education and Awareness Program for the Office of Court
Administration, an initiative of former Chief Judge Judith S. Kaye and now Chief Judge Jonathan Lippman. The author is grateful to Alyssa M. Rodriguez
and Coral Strother, Pace Law Student Interns, for their extensive research which formed the basis for this article and the chart included in this article.
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Breaking Up Is
Hard[er] to Do
Same-Sex Divorce
By Susan L. Pollet
“Gay divorce, it turns out, is as painful as the straight kind, and a lot more complicated.”
Jgoti Thottam
“What is straight? A line can be straight, or a street, but the human heart, oh, no, it’s curved
like a road through mountains.”
Tennessee Williams, A Streetcar Named Desire, 1947

Background
Some commentators maintain that marriage in our country, as in most societies throughout
the world, is the “single most significant communal ceremony of belonging. It marks not
just a joining of two people, but a joining of families and an occasion for tribal celebration
and solidarity.”1 Many legal commentators make the case for strengthening marriage in
the 21st century by emphasizing the “emotional, financial, and social benefits flowing to
children and communities from marriage.”2 Others point out the decline of traditional
marriage in contemporary society.3 One commentator analyzed the economic doubleedged sword with respect to same-sex couples who marry, and the disadvantages related
to divorce, taxation and public assistance for certain individuals and couples.4
Whatever view of marriage one maintains, currently same-sex couples can be validly
married in only a few jurisdictions – Massachusetts, Connecticut, Iowa, New Hampshire,
Vermont and Washington, D.C.5 One state has legalized civil unions, another four states
have legalized domestic partnerships and, in addition to the five states which have successfully legalized same-sex marriage, three more states recognize out-of-state same-sex
marriages (including New York).6
To complicate matters, in 1996, Congress passed the Defense of Marriage Act (DOMA),
“defining ‘marriage’ as used in the United States Code to mean only a legal union between
a man and a woman and ‘spouse’ to mean a husband or wife of the opposite sex. DOMA
also explicitly permits each state to refuse to recognize same-sex marriages solemnized in
other states.”7 Forty states have now enacted “mini-DOMA” statutes, and 24 of those states
have codified this policy in their constitutions.8
Gay male and lesbian couples typically raise children in three contexts. The first is
where one of the partners is already the biological parent of a child. The second is where
the same-sex couple agrees to have a child and plan that one of them will be the biological
parent, and that, after birth, they will raise the child together. The third is where a samesex couple seeks to adopt or become the foster parents of a child who is not biologically
related to either of them.9
Approximately 250,000 children are being raised by same-sex couples in the United States,
but the rights of these parents “vary widely among states,” in that only about half allow
second-parent adoptions by the unmarried partner of an existing legal parent and a handful
of state courts have ruled these adoptions not permissible under state laws.10 Yet another estimate is that at least 270,000 children are being raised by same-sex couples; this number does
not include single lesbian, gay, bisexual or transgender parents. It seems likely that same-sex
parents are underreported in the Census.11 (Another cited statistic is that between one million
and nine million kids are raised in families with at least one gay parent.12) Same-sex couples
are raising children via single-parent adoptions in all states except Florida.13
In today’s world there is the “potential for a child to have up to five ‘parents’ – the egg
donor (the genetic mother), the sperm donor (the genetic father), the surrogate mother
who hosts the pregnancy, and two ‘social’ or ‘psychological’ parents whom the child
knows as ‘mother’ and ‘father.’”14 The recent movie The Kids Are All Right, concerns two
children conceived by artificial insemination. There are two lesbian mothers, whom the
children refer to as the “Momses,” each having carried one of the children, using the same
sperm donor for both. That is a relatively uncomplicated example of the modern family.
Competing claims of same-sex parents, and claims involving donor parents, can become
extremely complex, however; this article will discuss claims of same-sex parents, only.
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Same-sex couples are discovering
that getting divorced can be far more
complicated than getting married.
What happens when same-sex couples seek to divorce?
If they remain in the few states where same-sex couples
can marry, then court matters should proceed as they
would in cases involving heterosexual couples. However,
if they move out of those states, they may very well be
caught in a situation where they are unable to dissolve
their legal bond. This is because of the limited recognition of these marriages, the residency requirements in the
divorce statutes and the Supreme Court’s “interpretation
of the Full Faith and Credit Clause as extending only to
those divorce decrees made with subject matter jurisdiction predicated on at least one party to the divorce being
domiciled in the state.”15

Psychological Literature
First we will discuss some of the psychological literature
as to the parenting of same-sex couples and how the children are faring in such households.
Very few studies involve same-sex relationships, marriage and divorce – as might be expected. There is one
study, a three-year follow-up of same-sex couples who
had civil unions in Vermont during the first year of
that legislation (before Vermont adopted same-sex marriage).16 Interestingly, civil union couples did not differ
“on any measure” from same-sex couples who were
not in civil unions.17 The study did find, however, that
“same-sex couples not in civil unions were more likely
to have ended their relationships than same-sex civil
union or heterosexual married couples. Compared with
heterosexual married participants, both types of same-sex
couples reported greater relationship quality, compatibility, and intimacy and lower levels of conflict.”18
With regard to the parenting ability of same-sex couples, according to an article in an American Psychological
Association (APA) publication, sexual orientation is not
related to “parental effectiveness”:19
Research indicates that lesbian mothers do not differ from heterosexual mothers on measures such
as mental health, self-concept or behavior toward
children. Children of same-sex parents do not differ
from children of heterosexual parents on measures of
personality or morality; nor do the groups differ in
gender role/identity, developmental difficulties, sexual orientation, peer relationships or attitudes toward
parents. Lesbian couples may actually be better than
heterosexual couples in some ways, as research shows
that lesbian couples are more knowledgeable about
parenting skills. In sum, research indicates that there
are few negative effects of being raised by same-sex
parents.20

The governing body of the APA voted unanimously
in favor of the following statement: “Research has shown
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that the adjustment, development, and psychological
well-being of children is unrelated to parental sexual
orientation and that children of lesbian and gay parents are as likely as those of heterosexual parents to
flourish (APA, 2004).”21 In addition, “the American Bar
Association, the American Academy of Pediatrics, the
American Psychiatric Association, and other mainstream
professional groups have issued similar statements.”22
Research results suggest that parental sexual orientation is less important than the quality of family relationships, such as the quality of daily interaction and the
strength of the relationships children have with their
same-sex parents.23
In a 25-year study recently reported in the Journal of
Pediatrics, the findings suggested that “children raised in
lesbian households were psychologically well-adjusted
and had fewer behavioral problems than their peers.”24
(Some groups, however, have questioned the legitimacy
of these findings because the study was funded by gay
advocacy groups.25)
There is little empirical research on same-sex divorce
and more research is needed on the dynamics of samesex relationships and how they end.26 It has been mentioned that psychologists could play an important role
in shaping legal status by studying the “challenges that
same-sex parents and their children face as they deal
with post-break up relationships.”27 Further research is
needed “regarding the potential strengths of children
raised by same-sex parents, such as a greater appreciation
of diversity and a willingness to challenge stereotypes.”28
In addition, more research is needed regarding “[t]he
well-being and adjustment of children who do and do
not have contact with a noncustodial parent after the
breakup of the parental relationship” as the current
research involves heterosexual families.29 The argument
has been made that “bias against gays and lesbians has
been shown to have detrimental effects when it comes to
the legal system (e.g., Anderson, 2004), so it is important
for us to understand how homophobia and heterosexism
might influence decision-making in same-sex divorce
cases.”30

Legal Issues Arising Out of Same-Sex Divorce
or Separation
Next we will analyze some of the legal issues involved
in same-sex divorce, including the difficulty in getting
a divorce, custody and visitation/access questions and
adoption by same-sex couples.

Inability to Get a Divorce
The lesbian couple (Julie and Hillary Goodridge), who led
the legal fight for Massachusetts to become the first state
to legalize same-sex marriages in 2004, filed for divorce in
that state five years later.31 The irony of that occurrence
has not been lost on the media. Clearly, the next same-sex

challenge is divorce, and all eyes are on Massachusetts to
see how same-sex marriage and divorce will evolve. In
2008 it was reported that 10,000 gay and lesbian couples
married after Massachusetts made same-sex marriage
legal. Apparently dozens of such couples have divorced
since then, although no records are kept.32 According
to “the most recent data from the National Center for
Vital Statistics, Massachusetts retains the national title
as the lowest divorce rate state, and the MA divorce rate
is about where the US divorce rate was in 1940, prior
to the Japanese bombing of Pearl Harbor that triggered
the US entrance into World War Two.”33 (A UCLA study
of same-sex couples “in states that offer civil unions or
legal domestic partnerships showed that these couples
broke their legal bonds at about the same rate as straight
couples: 2 percent per year.”34)
One expert in Connecticut has noted that the biggest
issue with same-sex divorce is financial in that judges and
attorneys have a “steep” learning curve to understand
how federal nonrecognition (DOMA) impacts same-sex
couples and can complicate state court orders.35 More
time is needed to fully assess how the courts in states that
allow same-sex divorce will be deciding issues related to
divorce, custody, visitation, access and adoption.
Massachusetts is an equitable-distribution state, and
since a major factor in determining the distribution of
assets is the duration of the marriage, arguments are

being made in court by gay spouses that they would have
been married longer if it had been allowed.36
Researchers have noted that “[a]round the country,
same-sex couples are discovering that getting divorced
can be far more complicated than getting married,” and
sometimes these problems “stem from living in a state
with different laws from the state where the marriage
took place.”37 Because of DOMA, which bans federal recognition of same-sex marriage, gay couples may not be
entitled to the same tax-free division of assets as their heterosexual counterparts as far as the federal taxes are concerned, even in states that recognize same-sex marriage.38
While most states have passed statutes or constitutional
amendments defining marriage as being between a man
and a woman, the courts are making the ultimate ruling
on whether that means that married same-sex couples
should not be allowed to divorce.39
For gay couples living in a state that does not recognize
same-sex marriage or does not allow same-sex divorce, it
may not be worth getting married because you “may not
be able to get divorced, you couldn’t remarry, your status
would always be in question, and you wouldn’t get the
benefits of marriage anyway.”40
States that don’t allow gay marriage “have been struggling with whether to grant divorces for marriages performed in states that do.”41 The two issues which come
up are that each state has laws that require a minimum

From the NYSBA Book Store >

New York Antitrust and Consumer Protection Law
EDITORS
Barbara Hart, Esq.
Lowey Dannenberg Cohen & Hart, P.C.

NEW!

Robert Hubbard, Esq.
New York Attorney General’s Office
Stephen S. Madsen, Esq.
Cravath, Swaine & Moore LLP

Contents at a Glance:
New York Antitrust Law – The Donnelly Act; Unfair and Deceptive Business
Practices; Government Enforcement under Executive Law § 63(12); Private
Enforcement; Settlements of Government Antitrust Cases; Multistate
Enforcement of Antitrust and Consumer Protection Law – An Overview

To order online visit www.nysba.org/AntitrustBook

Get the Information Edge
1.800.582.2452

www.nysba.org/pubs

Mention Code: PUB1023

NYSBA Journal | March/April 2011 | 13

duration of residency to obtain a divorce in that state, and
that “in many ‘non-recognition’ states granting a divorce
is seen as a form of ‘recognition’ of the legal relationship.”42 For example, courts in Rhode Island and judges
in Oklahoma and Texas have refused to grant divorces,
while courts in New Jersey and New York have allowed
them.43 The California Supreme Court ruled that same-sex
marriages that took place in 2008 before voters approved
a ban will remain valid and recognized, such that “all of
the rules of marriage apply, including divorce.”44 A full
summary of out-of-state recognition of same-sex divorces
is in the chart included in this article.
Why is same-sex divorce important for same-sex couples? “[H]aving access to the structure of laws determines
how you pull apart one of the most financially intertwined relationships and also gives you a neutral arbiter, a
judge, to help navigate”; from a psychological standpoint
it “helps to create a ritual of separation, a ritual for disengagement.”45 One psychologist opined that preventing
same-sex couples from marrying in states but allowing
them to divorce is “an incredibly negative destabilizing
message” that “somehow you don’t have equal rights,”
creating the inadvertent message that “[w]e’ll help you to
separate; we just won’t help you to get together.”46
Since there are so many legal intricacies with same-sex
marriage and divorce, the problem is “that in cases where
the partners disagree over ‘parentage, money or property,’ one person may be able to ‘take advantage of the
situation’ and use the legal confusion to deprive the other
person of rights they would have if the partners were not
the same sex.”47 From a practical standpoint, while the
state a same-sex couple lives in may not recognize the
marriage, either spouse may relocate to a state that does
recognize the marriage, and then some marital obligations (like joint liability debt) could attach, and it would
be bigamous to marry someone else.48 This legal limbo is
unacceptable to many.49
Some experts have recommended the following steps:
(1) same-sex couples should sign prenuptial agreements
or domestic-partner agreements to outline how assets
should be divided in a split even if it cannot be enforced;
(2) the non-biological parent should adopt the children or
move to a state where that parent can; (3) all legal unions
should be dissolved through the legal system whenever
possible; and (4) same-sex couples should work with tax
specialists on dividing assets, dealing with retirement
assets, and working through the tax implications of
alimony.50 Co-parenting agreements which recognize
the “parental roles, affections, and responsibilities that
develop between the child and the nonbiological” parent can be utilized.51 One commentator noted that the
National Center for Lesbian Rights “recognizes that the
co-parenting agreements may not be an enforceable legal
document but may be useful to the nonbiological parent
in establishing a parent-child relationship if that is dis-
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puted in the future.”52 An excellent discussion of various
legal considerations when advising same-sex couples is
contained in an article titled “Considerations, Pitfalls,
and Opportunities That Arise When Advising Same-Sex
Couples,” by Raymond Prather.53

Custody and Access
When married heterosexuals who have children divorce,
the parents are “automatically presumed to be the legal
parents of their children” and absent a “termination due
to unfitness, they retain their rights upon divorce.”54 With
gay, lesbian, bisexual, and transgendered (GLBT) parents,
the “rights are less clear.”55 Only the biological parent of
the child in the gay relationship is “presumed to be the
legal parent,” and the nonbiological parent typically “has
to overcome the presumption in favor of the biological
parent.”56 In states where gay marriage and civil unions
are illegal, “the rights of non-legal parents are tenuous at
best and depend on the willingness of judges to find de
facto parenthood.”57
According to the literature,
state custody and visitation determinations concerning
homosexual, biological parents typically fall into three
categories of rules: (1) per se, in which homosexuality in and of itself is considered harmful to the child;
(2) burden shifting, which places the burden on the
homosexual parent to show that there is no adverse
impact; and (3) nexus, which creates a presumption
that custody or visitation for the homosexual parent is
proper, rebuttable by evidence of harm stemming from
the parent’s homosexual relationships.58

One commentator stated that “an increasing number of
courts have recognized the custodial and visitation rights
of gay and lesbian de facto parents, noting that family
relationships do not always mimic biological ones,” and
the increasing recognition of same-sex marriage and civil
unions “support this trend.”59 Another noted that when a
noncustodial parent is homosexual, “states are divided as
to how much weight should be accorded to this factor in
determining the visitation suitable to the best interest of
the child” and that while most states do not consider the
parent’s homosexuality, “a few still consider homosexuality in and of itself to be harmful to the child.”60
An interesting psychological issue which impacts
legal proceedings arises in the context of assessing the
custodial preferences of children of gay and lesbian parents in custody cases. This litigation generally arises in
two ways: the first situation is “either prior to or upon
divorce, one parent discloses his or her same sex orientation to the other parent.”61 In the second, “a parent discloses same sex orientation after the divorce and initial
custody determination have been made,” and the parent who lost custody tries to challenge the award upon
discovery that the custodial parent is gay or lesbian.62
One commentator argues that in cases where children

expressed a preference not to live with the gay or lesbian
parent, the bases of their preferences “seem too entangled
with their emotional reaction to their parent’s disclosure
of a same sex orientation and accompanying lifestyle,
rather than on the parent’s care-giving abilities.”63
Apparently, there is a dearth of literature about a
child’s perception of a gay or lesbian parent’s homosexuality. However, according to one commentator,
the existing literature on child development and gay
and lesbian parenting does indicate a general pattern
of responses to a parent’s disclosure of a lesbian or
gay orientation. Although many children and adolescents initially experience negative emotions stemming
from internalized homophobia upon disclosure, many
emerge supportive of, well adjusted to, and comfortable with their parent’s same sex orientation once they
process their feelings and concerns. A child’s perception of her gay or lesbian parent will likely evolve with
age, development, and sophistication, as well as with
the child’s developing relationship with the parent.64

The commentator suggests that courts must be
informed about the responses children have in these situations, and that the court should either delay the timing
of ascertaining the children’s preferences until the children have had time to process it or should not take the
children’s preferences into consideration when making
its ultimate decision if delay is not an option.65
At the current time, all 50 states “have rejected a gender-based presumption in child custody and visitation
disputes in favor of a gender-neutral, best-interest-of-thechild analysis,” which leaves broad discretion with the
judges.66 A commentator noted that “[h]istorically, many
courts have determined that homosexuality and parenting are irreconcilable, which results in the gay parent
losing custody.”67
Some of the “popular” arguments that courts have used
include “concern for social stigma, gender role or sexual
orientation confusion, and improper socialization of the
children involved.”68Another commentator asserts that
“[a] judicial ruling that gives custody to a heterosexual
parent over a lesbian or gay parent solely on the grounds of
sexual orientation ignores the purpose of the best interests
of the child standard,”69 arguing that “[c]ourts applying the
best interests standard should focus on the child’s general
necessities and not on the parent’s identity as lesbian, gay,
or heterosexual. Further, judges should disregard their own
personal morals, prejudices, or political beliefs.”70 It should
be noted that trends indicate that courts are focusing more
on the welfare of the child and placing less emphasis on
sexual orientation, but there is still concern about this issue
in many states.71
According to one expert, some family court judges do
not appreciate intervention from civil rights organizations in the context of custody cases as they do not want
it to be a political issue but rather a discussion about what
is in the child’s best interests.72

Gay men have faced a stereotype that they are “hypersexual, self-absorbed, untrustworthy in their intimate
relationships, and unwilling or unable to commit to a
long-term intimate relationship.”73 One commentator
noted that because gay fathers of heterosexual marriages “came out” in the context of divorce litigation, it
reinforced this negative gay identity.74 However, now
that there is a new generation of gay fathers who began
parenting while in an openly gay relationship, and who
have been involved in securing legal recognition for
their families through same-sex marriage, civil union
and second-parent adoptions, it is argued that the gay
identity will change and the society will be able to accept
the possibility of “fatherhood within a committed gay
relationship.”75

Using mediation would allow gay
couples to maintain control of their
dispute rather than subject themselves
to the biases of the legal system.
Jurisdictions with same-sex marriages “would benefit
from the creation of mediation programs to administer
child custody arrangements upon same-sex divorce,”76
in part because they address the specific needs of these
families, would ease the “stress of changing current
standards of child custody,” and would avoid burdening “an already backlogged family court system.”77 One
commentator observed that using mediation to resolve
custody and visitation conflicts would allow “gay couples [to] maintain control of their dispute rather than
subject themselves to the biases of the legal system.”78
Other reasons are that mediation encourages privacy,
preserves the dignity of gay parents, and empowers gay
and lesbian couples.79 The most “pressing concerns” for
the use of mediation are the questions of consent and
enforceability.80
Another issue, which is outside the scope of this
article, is cases where there is domestic violence, which
may impact upon custody and visitation cases. One commentator maintained that incidents of violence occur as
frequently with same-sex couples as with heterosexual
couples.81 Same-gender victims often have the additional
stress of severe isolation and the fear that the abuser will
“out them” in a hostile manner.82 More research needs to
be done regarding domestic violence issues, and divorce
professionals need to have special training to work with
these couples.83

Adoption
Adoption was “unknown at common law and therefore
in the United States it required statutory authorization.
The first adoption statute was not enacted until 1851,
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in Massachusetts.”84 “The question in the twenty-first
century is not whether to recognize legal parentage in the
absence of biology but when to do so.”85
A new family form developed starting in the late
1970s, which was when “lesbians and gay men [began]
giving birth to and adopting children [in] the context
of same-gender relationships, using advances in reproductive technology and changes in adoption options
to accomplish these aims (Pies, 1989).”86 This has been
referred to in the lesbian, gay, and bisexual community as
the “gay-by boom.”87
Because of the growing need for adoptive homes and
the growing numbers of same-sex parent families who
want to adopt, there has been a “dramatic decrease in
anti-gay discrimination on the part of adoption agencies and courts.”88 With respect to individual adoptions,
every state permits unmarried individuals to adopt;
however, Florida, by statute, “categorically” prohibits
lesbians and gay individuals from becoming adoptive
parents.89 In general, the best interests of the child is the
standard used for approving a same-sex adoption, but, as
one commentator notes, judicial reaction can range from
“supportive acceptance to overt hostility.”90 (In New
York, administrative regulations “prohibit the denial of
an adoption solely on the basis of the applicant’s marital
status or sexual orientation.”91)
In addition to individual adoptions, there are secondparent adoptions and joint adoptions. Second-parent
adoptions allow a same-sex partner to adopt her or his
partner’s biological or adoptive child without terminating the first legal parent’s rights; joint adoptions permit
both partners to simultaneously adopt a child.92
A challenge faced by children of lesbian and gay
families is that of equal legal access to the parents who
raised them, because the biological parent is the only
legal parent, even if the same-gender partner is the primary care giver from birth onward.93 There is research
demonstrating that children form strong bonds with
the non-biological, non-adoptive parent, and thus, it is
argued, a continued relationship is in the best interests
of children.94 However, depending on the state statute,
many states do not allow for second-parent adoption.95
One of the first “second-parent” adoptions was in
Alaska, and it was actually a third-parent adoption, in
which the judge granted an adoption to the mother’s
partner without terminating the parental rights of the
child’s biological father.96
A number of scholars have made the argument that
adoptions by same-sex couples are entitled to “exacting full faith and credit as a matter of constitutional law
and, therefore, must be respected and enforced by other
states even if they violate the public policy of the second
state.”97 (One commentator has added that other types
of parentage adjudications, including those “made in the
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context of otherwise modifiable orders like child custody
and support orders,” are likewise entitled to full faith and
credit.98)
In a 2002 policy statement, the American Academy
of Pediatrics asserted, in part, that “[c]hildren who are
born to or adopted by one member of a same-sex couple
deserve the security of two legally recognized parents.”99
With respect to lesbians, one commentator raises the poignant question: Why should a mother have to adopt her
own child?100
Second-parent adoptions give children of same-sex
parents legal security. They become entitled to financial benefits, including inheritance rights, wrongful
death and other tort damages, Social Security benefits,
child support and health insurance coverage.101 In
addition, second-parent adoptions protect the rights
of the same-sex parent who is the nonbiological parent
in that the relationship will be legally recognized if the
couple separates or if the biological or original adoptive parent dies, becomes incapacitated or is incarcerated.102
States that recognize same-sex marriage, or provide
for comprehensive domestic partnerships or civil unions,
allow couples to use the stepparent adoption procedures
that married couples may use.103 Domestic partner and
civil union adoptions have the same effect as a secondparent adoption, “but they are often faster and less
expensive than second parent adoptions.”104
In those states where second-parent adoptions are
not recognized, it is recommended that same-sex couples prepare backup documentation to help ensure that
the parent-child relationship will be legally recognized
because the question of whether other states must recognize adoptions by same-sex couples is still unsettled.105
These documents would include a shared or co-parenting
agreement and a nomination of guardian and powers of
attorney.106

Narrative Summary
Included in this article, starting on page 19, is a chart
showing current legislation in all 50 states with regard to
these legal issues. This information is constantly changing, so periodically check the information on the Lambda
Legal website, the Human Rights Campaign website and
other like websites.107 The chart indicates, as noted earlier, that only five states have legalized same-sex marriage
plus the District of Columbia. Only one has legalized civil
unions and another four have legalized domestic partnerships. In addition to the five states that permit same-sex
marriage, three more recognize out-of-state same-sex
marriages. With respect to adoption, only one state,
Florida, does not permit a single LGBT person to adopt.
Second-parent adoption has been recognized in 28 states,
and joint adoption has been recognized in 16 states.

Conclusion
Because of the state and federal legal patchwork of laws
with regard to same-sex couples marrying, adopting
children, and then divorcing, legal advice by lawyers
knowledgeable and up-to-date in the field is essential.
The current research indicates that the emotional and
personal issues in gay divorce are similar to straight
divorce; however, the legal and tax issues make same-sex
divorce that much more complicated. Some believe that
mediation is a better route for divorcing same-sex couples
rather than going to court; others opine that this must be
considered on a case-by-case basis.
Same-sex couples have become more numerous and
visible, and there appears to be a trend toward integrating these families into the current framework of family
law protections. The lack of uniformity on the state and
federal levels makes this area of the law a great challenge,
one which will not be resolved quickly or easily.
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Chart of
Current Legislation Regarding
Same-Sex Couples
The chart, starting on the right, summarizes current
legislation, as of May 2010, in all 50 states regarding
same-sex couples. Specifically, it addresses: (1) whether
the state has same sex marriage, (2) whether the state
has civil unions, (3) whether the state has domestic partnerships, (4) whether the state recognizes out of state
marriages, (5) whether a single Lesbian, Gay, Bisexual,
or Transvestite (LGBT) person can adopt on his or her
own, (6) whether the state recognizes second parent
adoption,† (7) whether the state recognizes joint adoption.††
Out of 50 states, five have successfully legalized same
sex marriage (not including the District of Columbia).*
Only one state has legalized civil unions.* *
Another four states have legalized domestic partnerships.***
In addition to the five states that have same-sex
marriage, three more recognize out-of-state same-sex
marriages.****
Only Florida does not allow a single LGBT person to
adopt. Second parent adoption has been recognized in
28 states, either statutorily or through successful petitioning in the courts.‡
Joint adoption has been recognized in 16 states,
either statutorily or through successful petitioning in
the courts.‡‡
†Second Parent Adoption is defined by the National
Center for Lesbian Rights as follows: “Second parent
adoption (also called co-parent adoption) is a legal
procedure that allows a same sex partner to adopt her
or his partner’s biological or adoptive child without
terminating the first legal parent’s rights.” National
Center for Lesbian Rights, Adoption by LGBT Parents,
www.nclrights.org (2010).
††Joint Adoption allows both partners to simultaneously adopt a child. National Center for Lesbian Rights,
Adoption by Lesbian, Gay, and Bisexual Parents: An
Overview of Current Law, www.nclrights.org (2010).
*Connecticut, Iowa, Massachusetts, New Hampshire,
Vermont
**New Jersey
***California, Nevada, Oregon, Washington
****Connecticut, Iowa, Massachusetts, New
Hampshire, New Jersey, New Mexico, New York,
Vermont
‡Alabama, Alaska, Arkansas,California, Colorado,
Connecticut, Delaware, Hawaii, Illinois, Iowa, Louisiana,
Maryland, Massachusetts, Minnesota, Nebraska, Nevada,
New Hampshire, New Jersey, New Mexico, New York,
North Carolina, Oregon, Pennsylvania, Rhode Island,
Texas, Vermont, Washington, Wisconsin
‡‡ California, Colorado, Connecticut, Illinois,
Indiana, Iowa, Maine, Massachusetts, Nevada, New
Hampshire, New Jersey, New York, Oregon, Vermont,
Washington, Wisconsin
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Average Just Isn’t Good
Enough (Anymore)
Introduction
Garrison Keillor begins every episode
of “The News From Lake Wobegon”
with the reminder that in that mythic
Minnesota town, “all the women are
strong, all the men are good looking,
and all the children are above average.” This introduction echoes every
modern parent’s description of their
own child; in today’s society average
simply isn’t good enough.
The concept of average has traditionally had a better reception at law,
playing a role in computing damages
(average wages for a given profession)
and providing guidance in medical
malpractice cases (average survival
time for a given malady) and in accident cases where an operator’s reaction time is at issue (average reaction
time). It is this final category that is
the subject of this and next issue’s columns, brought to the fore in the recent
First Department decision in Dibble v.
New York City Transit Authority.1

Liability for Breach of Train
Operator’s Duty of Care
As recently as 2006 the Court of
Appeals affirmed a jury verdict for a
concededly intoxicated plaintiff2 who
was struck by a train while walking
along a catwalk adjoining the train
tracks between two stations.3 In Soto
v. New York City Transit Authority, the
Court framed the issues before it:
The question presented by this
appeal is whether plaintiff’s reckless behavior was of such a nature
as to constitute the sole legal cause
of his injuries, vitiating the duty

of care of a train operator. We
conclude under the circumstances
of this case that it was not, and
that the evidence was sufficient
to support the verdict. We further
conclude that plaintiff’s estimate of
his own running speed at the time
of the accident was admissible and
sufficient to lay a proper foundation for plaintiff’s accident reconstruction expert to use in forming
his opinion.4

One issue in Soto was the plaintiff’s
expert’s use of testimony by the plaintiff that he was running away from the
train at a speed of seven or eight miles
per hour in calculating whether or not
the train operator had sufficient time
to stop the train without hitting the
plaintiff.5 The Court of Appeals then
explained plaintiff’s expert’s calculations:
Plaintiff’s expert then used that
estimate in making his calculations. Computing the train’s stopping distance assuming the train
operator perceived the boys on
the catwalk from 151.5 feet away
– the distance allegedly illuminated by the train’s headlights –
and factoring in reaction time, the
expert determined that the train
could have stopped 51 feet before
it reached plaintiff if he had been
running eight miles per hour and
37 feet before it reached plaintiff if
he had been running seven miles
per hour.6

The Court explained the legal
basis for the defendant’s liability and
affirmed the jury’s finding:

We have held that a train operator
may be found negligent if he or she
sees a person on the tracks “from
such a distance and under such
other circumstances as to permit
him [or her], in the exercise of reasonable care, to stop before striking the person” (citations omitted).
The train operator’s duty certainly
is not vitiated because plaintiff
was voluntarily walking or running along the tracks or because of
any reckless conduct on plaintiff’s
part.
Thus, it was not irrational for the
jury to find NYCTA negligent.
There is a reasonable view of the
evidence that the train operator
failed to see the teenagers from
a distance from which he should
have seen them, and that he failed
to employ emergency braking
measures. The jury’s determination that the operator could have
avoided this accident is an affirmed
finding of fact with support in the
record and is beyond our further
review. Plaintiff’s conduct did not
constitute such an unforeseeable
or superseding event as to break
the causal connection between
his injury and defendant’s negligence.7

The Court of Appeals cited two of
its prior decisions, Coleman v. New York
City Transit Authority8 and Noseworthy v.
City of New York,9 where the liability of
train operators was affirmed. Readers
will no doubt recognize Noseworthy as
the Court of Appeals decision estab-
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lishing a reduced burden of proof in
certain wrongful death actions.
The Soto court also affirmed the
expert’s use of the plaintiff’s own estimate of his running speed:
Additionally, the jury was entitled
to credit the testimony of plaintiff’s
expert who used the estimated running speed in making his calculations. The expert did not express
an opinion as to how fast plaintiff
was running, but used plaintiff’s
own estimate to determine where
the train could have come to rest if
plaintiff was running at the speeds
he asserted. As a result, it was
not “pure speculation and conjecture,” but admissible and reliable evidence from which the jury
properly concluded that the train
could have stopped before striking
plaintiff.10

The Evidence in Dibble
In Dibble, the plaintiff was injured when
he was struck by a train while on the
track bed at the Union Square Station.
Two experts testified for the plaintiff,
the first an engineer and the second
a retired train operator. The engineer
testified, inter alia, regarding average
reaction times for train operators. The
jury returned a verdict for the plaintiff,
and the First Department reversed:
The issue before this Court, therefore, is whether such a unit of
time-distance measurement may
be the sole basis for establishing
what amounts to a standard of care
in these types of cases. We find that
a reaction time that is seconds or
fractions of a second longer than
the purported average cannot, as
a matter of law, constitute the difference between reasonable and
unreasonable conduct, or proof of
negligence.11

The train operator was deposed, but
died before trial, and his deposition
transcript was read into evidence and
is the only meaningful fact testimony
discussed in the opinion.12 Relevant
portions of his testimony were:
[T]hat, on the night in question,
as he was coming into the Union
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Square station, he saw a dark object
at the beginning of the station.
He stated, “It looked like garbage.
. . . Maybe some material left by
some of the track workers.” It was
dark in color and just looked like
a “mass” or a “lump.” The object
was to the left of the rails, almost
under the platform, about a foot
and a half above the road bed. He
testified that he was about three car
lengths away at that point, and that
he slowed up. He did not stop the
train, and did not want to slow up
too much. Then, when he was one
car length away, he “saw the debris
move,” and he put the train into
emergency.
***
When asked if there was a reason
he did not stop the train when he
first saw the debris, he responded
that, if he stopped whenever he
saw debris on the tracks, he would
have to stop the train every five
minutes. He estimated that the
time that elapsed between when he
first saw the “mass” and when he
stopped the train was about four
seconds. He was not sure how far
the train traveled after he stopped
it. He could not tell if he had run
over the object, but knew that he
had stopped at a point past where
he had first seen the debris.
After the train stopped, Moore
called the control center to have
the power turned off. He saw the
plaintiff lying partially on the left
running rail between the first and
second cars. When asked if plaintiff
was in the same location as he had
been in before the train hit him,
Moore responded that he definitely
was not, that he was about a car
length further into the station than
when Moore had first observed the
object he described variously as a
mass, a lump or debris.13

Plaintiff’s engineering expert utilized a one-second average reaction
time for the train operator in calculated stopping distances, which were
based upon the train operator first
seeing an object on the tracks when

the train was three car lengths away.
Acknowledging that the train operator
mistakenly testified that the length of
each car as 75 feet when, in fact, each
car was 60 feet in length, he provided
calculations based upon the shorter
car length. Within these parameters,
whether the train was traveling at 20 or
24 mph, he calculated that the operator
could have stopped the train without
striking the plaintiff.
He conceded that the train operator
did not comprehend that there was
a person on the tracks until the train
was one car length away and further
conceded that at that distance the train
operator could not have stopped the
train without hitting the plaintiff. He
acknowledged that he had never operated a train and that he relied heavily on measurements that were only
estimates.
The plaintiff’s engineering expert
then opined that at a speed of 20
mph, the operator could have stopped
the train without striking the plaintiff
even if the operator’s reaction time
was four seconds, and that, at the
higher speed of 24 miles per hour, the
operator could have stopped the train
without striking the plaintiff even if
the operator’s reaction time was two
seconds.
The defendant called two experts,
an engineer and a train operator
instructor. The defendant’s engineer
disagreed with the plaintiff’s average
one-second reaction time for a train
operator:
[Defendant’s Expert Engineer]
explained that reaction time
involved three phases during
which (1) an object is perceived
and identified, (2) an analysis is
conducted as to what should be
done about it, and (3) the decision
is acted upon. He opined that,
in this case, [the train operator’s]
analysis could have been slowed
by the fact that the plaintiff was
wearing dark clothing on a dark
subway roadbed. [Defendant’s
Expert Engineer] also testified that
reaction time not only varies from
individual to individual but that it
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can vary for any one individual at
different times.14

The Issue of Fact in Dibble
The First Department acknowledged
that the “Court of Appeals has held
that a train operator may be found
negligent if he or she sees a person on
the tracks ‘from such a distance and
under such other circumstances as to
permit him [or her], in the exercise of
reasonable care, to stop before striking
the person,’”15 and “[i]f there is a question of fact and ‘it would not be utterly
irrational for a jury to reach the result
it has determined upon . . . the court
may not conclude that the verdict is as
a matter of law not supported by the
evidence.’”16
The First Department identified the
question of fact as whether the train
operator “could have avoided hitting
the plaintiff.”
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Conclusion (For Now)
Next issue’s column will delve into
the First Department’s analysis of the
law as applied to the evidence at trial
and the plaintiff’s expert’s use of an
average reaction time in calculating
the train operator’s ability to bring
the train to a stop without striking the
plaintiff.
■
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Statute of
Limitations:
An Immoral
Defense?
By Henry G. Miller

“I will never plead the statute of limitations when based on the mere efflux of time, for if my client
is conscious he owes the debt and has no other defense than the legal bar, he shall never make me
a partner in his knavery.”1 David Hoffman, 1784-1854.2

T

he Statute of Limitations. An immoral defense? You
don’t think so. Here’s a case:
Father Walter O’Malley consults with Joe
Onorato, an able and honorable lawyer. Patrick McSweet
is suing Father O’Malley and the Diocese for sexually
abusing him between the ages of 10 and 15, when he was
an altar boy.
O’Malley explains, “The Diocese wanted me to go to
its lawyer. I did and he told me not to worry – the time to
sue has run and it’s an easy win. But I want you to know,
Joe, the claim is true, every word of it. I did abuse that
boy. It’s been on my conscience all these years. He was
not the only one I abused and I’ve been trying to atone
for it these many years. My memory is as vivid as ever.
Patrick and I are the only witnesses to this sin, this crime,
and obviously we both remember it like it was yesterday.
There is nothing stale about this claim. There are no lost
documents or anything like that, like that other lawyer
kept asking about. That’s why I came to you, Joe. You’ll
know the right thing to do. That other lawyer explained if
we plead the . . . statute of limitations, I think he called it,
we’ll win and that’ll end the case. But, of course, it would
be a gigantic injustice. What should we do?”
Indeed, what should Joseph Onorato, an honorable
lawyer, do?
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Can it be that there are times when pleading the statute of limitations is an immoral act? We have been told
over and over that the reason for the statute is to prohibit stale claims. This is necessary, as has been famously
argued, when “evidence has been lost, memories have
faded, and witnesses have disappeared.”3 But suppose
none of that is true? Suppose there is absolutely no prejudice? Suppose the perpetrator’s memory of the abuse is
as clear as the day it happened? What should the defense
lawyer do?

History
There was a time when statutes of limitations were rare.4
They existed in Roman times but mostly in property cases.
In personal actions, the time to sue was literally perpetuHENRY G. MILLER (HMiller@cgmlaw.com) is a Senior Member of the New
York law firm Clark Gagliardi and Miller, P.C.; a former President of the
New York State Bar Association; a lecturer on all aspects of trial practice
at numerous New York law schools; and the author of On Trial: Lessons
from a Lifetime in the Courtroom, a primer for young and seasoned attorneys on the various aspects of a trial. I wish to acknowledge the excellent
assistance of Kathryn Sullivan, a third-year student at Pace University
School of Law and a member of the Pace Law Review. (She even taught
me how to cite a case correctly.)

al.5 Personal actions were not limited until 424 A.D. and
even then only by long periods, like 30 years.6 In England,
as early as 1236, some statutes prohibited real property
actions if occurring after certain periods.7 By 1540, fixed
time periods were enacted for certain actions, but by
modern standards, the date of repose was sometimes as
laughably distant as 300 years.8 The Limitation Act of 1623
marks the beginning of the modern era with its strong
interest in protecting defendants from stale claims.9

The Modern Era
Statutes of limitations are now common. They are justified as being needed so that defendants can wipe the slate
clean of ancient obligations.
Early judicial hostility towards statutes of limitations resulted in exceptions, which were a reaction to
the rigidity of arbitrarily fixed time periods.10 But that
hostility did not last overly long. As early as 1868 the
well-known hostility of the courts of an earlier day no
longer existed.11
It may be wondered whether that early hostility has
given rise to something quite different, perhaps an attitude favoring limitations based on the belief that the
fewer lawsuits the better, even if occasional hardship
results. The 2007 Supreme Court holding in Ledbetter v.
Goodyear would seem to support that view.12 There, a
majority actually barred a woman from suing because
the statute of limitations had run before she could have
discovered she was the victim of unlawful sexual discrimination.13 (She was given lower raises than men with
similar jobs and similar qualifications.) This decision was
so shocking that even our divided Congress, which seems
to get together on very little, managed to pass legislation
to undo that injustice.
Here in New York, the Court of Appeals decided
Heslin v. County of Greene14 in February 2010. In Heslin,
a three year old was beaten to death by her mother’s
boyfriend. The mother and the boyfriend are in prison
and will not share in any lawsuit. The sole potential
beneficiaries are two infant siblings of the decedent. The
Court held that the wrongful death claim survives based
on an earlier decision stating that if the sole distributee is
an infant and the infant dies without a will, the statute of
limitations will toll until a guardian is appointed or the
infant comes of age.15 However, the personal injury claim
was not given the benefit of the toll since claims of an
injury go to the estate, not to the distributees. The dissent
found that to be an insignificant technical point.16

The law has sometimes found ways to soften the
harshness of strict time limits. Actions in equity were
historically controlled by the judicially imposed doctrine
of laches which went to the discretion of the judge and
where the defendant had to show prejudice to defeat the
tardy plaintiff.18 But with the ending of the distinction
between law and equity, that area of judicial independence has been reduced.19
Legislatures created tolling exemptions for certain disabilities. A 1773 statute had a saving clause for minors,
mentally incompetent persons, imprisoned persons and
those outside the jurisdiction.20 As Judge Cardozo once
emphasized, there is a need to preserve the rights of a
blameless yet tardy plaintiff who is not a fraudulent suitor.21 And there have always been exceptions for certain
felonies like murder, arson and forgery. Indeed, seven
states presently do not have statutes of limitations for felonies.22 On the subject of tolling statutes of limitations, I
strongly recommend a splendid article by the Hon. Mark
C. Dillon of the Appellate Division, Second Department,
which discusses the tolling on account of war.23

The Winners
Some, of course, have benefited from a strict application
of these statutes. Unsurprisingly, those defending medical malpractice cases support and often rely on statutes

Too Strict?
These cases raise a larger point. Are statutes of limitations
being written and interpreted too strictly, often denying
fair, meritorious claims the chance of even being heard?
Have there been too many draconian applications of the
statute as some have suggested?17
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of limitations. In New York, the medical malpractice statute was reduced to two and a half years from the usual
three-year negligence statute as part of a heavily lobbied
“reform.”24 Physicians and hospitals understandably
worry about potentially limitless statutes. They believe
they have a right to be free of stale claims. Nonetheless,
sometimes even they acknowledge time should be
extended for injuries that are “inherently unknowable,”
of which the plaintiff is “blamelessly ignorant.”25

A debt which is time-barred
is still a debt. It’s just the remedy
that is gone.
Municipalities have long benefited from a strict application of 90-day notices of claim, where a claimant must
show good cause for a claim to survive a late notice.
Those sued frequently are always hoping for a shorter
statute. One understands why frequently sued corporations, such as tobacco companies, want and seek shorter
statutes of limitations. It’s in their self interest.
Even some accused of crimes benefit from a strict
application of these statutes. Pending cases of sexual
assault have been closed because the statute expired,
even when there was DNA evidence identifying the
perpetrator.26 Since 2000, Manhattan prosecutors have
closed over 690 sexual assault cases, despite solid leads
and occasional identification of the perpetrators through
DNA evidence, because of the expiration of the statute
of limitations.27 Some states, including New York, have
passed or will soon be passing legislation extending
the statute of limitations or even removing it for sexual
offenses in which DNA evidence is found at the crime
scene.28

A Passionate Issue
Nowhere is this dispute more intensely emotional than
in sexual abuse claims of children, incidents of which can
take place at school, camp or church. Recently, Professor
Lawrence Lessig of Harvard Law School, director of its
Center of Ethics, labeled New York as having “one of
the nation’s most restrictive statutes of limitations for
child sexual abuse, requiring victims to sue within five
years of turning eighteen, whether or not they have recognized the psychological harm caused to them by their
abuse.”29
A bill was introduced in New York to give victims
another five years to seek compensation, plus a one-year
window for victims blocked by the old limitations.30 This
legislation has passed the Assembly three times, but the
state Senate has refused to consider it.31 According to
Professor Lessig, there has been heavy lobbying against
this bill by the New York Catholic Conference,32 claiming that top-dollar lobbyists have been engaged to kill
the bill.33 He reports that one bishop threatened to close
schools and parishes in districts where legislators vote
for the bill.34 Professor Lessig found this at variance with
the mission of the Church where political engagement
should be shaped by a focus on the dignity of every
human being, particularly the weak and the vulnerable.35
It is obvious that blocking this reform most injures those
who are weak and vulnerable.
Recently, the Vatican doubled its own statute of limitations to defrock a priest to 20 years from the victim’s 18th
birthday.36 But, significantly, the Vatican did not urge
an end to the statute of limitations for victims of sexual
abuse. Nor did it urge that victims be given more time to
bring their claims.
But we need not restrict this discussion to the highly
charged sexual abuse cases. Consider a moral debt.

Your Client Owes the Money
Is There a Better Way?
Statutes of limitations are arbitrary, serving as artificial
constraints on a party’s time to sue or society’s time to
prosecute. Who can say that a six-year limitation for a
contract dispute is the only correct time limit? Would not
seven years or five years serve the same purpose?
In some ways, the doctrine of laches is more beguiling. There, prejudice is determinative. Let the defendant
show that memories have faded, documents have been
lost or witnesses are no longer available. Then, there is
prejudice. Perhaps it could be argued that statutes of
limitations should be applied only if the defendant can
show prejudice. That, of course, would be a difficult rule
to apply. It would burden our courts with almost endless litigation and many satellite controversies. Yet, there
is a ring of fairness to it that does not always exist with
arbitrary time limitations striking down claims that just
might be meritorious.
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Johnny C., the creditor, lends his good friend, Billy D., the
debtor, $100,000 so he can start a business. Billy D. says,
“I’ll pay you back as soon as I can” and writes a promissory note for the debt. The statute is six years. Seven
years later, Billy D. hasn’t paid. Then Johnny C. and Billy
D. have a falling out. Johnny C. desperately needs the
money and says, “I want my money.” Billy D.’s business
is thriving. He has the money, but he’s angry at Johnny C.
and refuses to pay. Johnny C. sues. Billy D. comes to you
to defend him. He says, “I owe him the money. I remember it like it was yesterday. Here’s a copy of the note I
signed. I understand we can beat this claim by pleading
the statute. Hah! Hah! Plead it. Whoever said life is fair?
Plead that statute and we’ll have the last laugh and a
good drink together.”
What should you do, Counselor? All documents are
preserved. Memories are intact. All witnesses are available. What is the justification for Johnny D. and his law-

yer asserting the statute of limitations against this just
debt?
Would the assertion of the statute of limitations in that
case be an immoral act?
Speaking of statutes of limitations and statutes of
fraud, one commentator noted that “there are good reasons for these rules but it will be clear they can sometimes
be used to defeat claims which are both substantively just
and otherwise relatively provable.”37
Indeed, a debt which is time-barred is still a debt. It’s
just the remedy that is gone. Some courts have held that
a new promise to repay an old debt removes the obstacle
of an expired statute of limitations.38 Obviously, some
courts are looking for a moral way out.
Many years ago it was written that the “fact that a debt
is barred by the statute of limitations in no way releases
the debtor from his moral obligations to pay it.”39
So what should a lawyer do?

The Lawyer’s Role
Counsel for defendants must confront the issue of whether to assert the defense. The conscientious lawyer, of
course, wants to assert every defense legitimately available. In most cases, justification can be found to assert
the statute: memories are less clear, a
crucial document cannot be found, a
witness is no longer available. Lawyers
are usually adroit at finding a fact that
saves them from having to face up to
difficult moral dilemmas.
The problem lies in the hard case
when no excuse exists and the defendant concedes the truth of the claim,
e.g., the abuse by Father O’Malley or
the debt of Billy D. (In our classroom
hypotheticals we try not to give the
students any escape from these ethically difficult decisions.)

Few disagree that the client has a right to know. It is
not the role of a lawyer to play the Supreme Judge and
decide whether even to tell the client about an iron-clad
defense because counsel thinks the defense is immoral.
(In addition, lawyers who do that had better alert their
malpractice insurance carrier because the day may come
when the irate client who lost the case will learn that a
perfect defense not only was not pled but it was not even
discussed.41)
No, lawyers sworn to represent clients vigorously
cannot place their judgment over their clients’ by failing
to inform them of their rights. That way leads to chaos.
Lawyers must advise the clients of the defense.

Refuse and Withdraw?
The client has been informed and wants to plead the
defense. “Sure I abused the boy. Sure I took the money.
But I’m entitled to the benefit of the law of limitations.
They knew what they were doing in Albany when they
passed that law.” (Really!)
What do you do now, Counselor? The defense sickens
you. The child was abused. The money is owed. You can’t
stomach it. Should you refuse and withdraw?

Explain the Law?
Must the lawyer advise the client of
the law, even when the lawyer believes
pleading the defense would be immoral?
The stated goal of the statute of limitations is to promote reliance, efficiency
and finality in legal proceedings as
well as to economize judicial resources. To be clear, the statute of limitations
is not to insure the equitable paying
back of loans. Thus, advising the client
about the possibility of asserting the
statute as a defense, violates neither
the law nor its spirit (although it might
violate moral notions of fairness and
justice).40
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Of course you should. Professor Robert P. Lawry, of
Case Western Reserve School of Law, is clear: Lawyers
who refuse are part of the best moral tradition.42 Professor
Jack L. Sammons, Jr., of Mercer Law School concurs: A
lawyer may certainly refuse to represent a client when
the client is asking for a statute of frauds defense to a just
claim.43

the client do the morally right thing. However, if the
client wants to stand on his legal rights, how can we
allow the lawyer to deprive his own client of such
rights without due process of law? Would we say it is
permissible for a Judge to decide the case without process or without justification other than his belief that
the defense’s position was sounder than plaintiff’s? Of
course not. . . . Why should the lawyer be the one to

Lawyers must advise clients of the defense, but should
withdraw when they find the defense morally offensive
and the client wants it asserted.
No one has to take a case. But once a lawyer takes a
case and the client insists on a course the attorney can’t
morally abide, that lawyer must withdraw.44 Hopefully,
the client will consent to the withdrawal, but if not, a
delicately worded motion to withdraw is in order. Most
judges, when sensing such an impasse between client and
attorney, will permit the withdrawal.

The Hard Case: Represent and Refuse?
You represent the culprit who wants the air-tight legal
defense even though the case is morally indefensible. You
haven’t withdrawn or can’t for whatever reason. Can you
decide on your own not to plead the defense?
Surprisingly, some scholars say “yes,” including David
Hoffman, the so-called Father of American Legal Ethics,
quoted above in the introduction to this article, who says
he would never be a partner in the knavery of pleading
the unjust defense.45 William H. Simon, Professor of Law
at Columbia University, argues that a lawyer ought to
have discretion regarding whether to plead the statute of
frauds for a client who clearly owes a moral debt.46
However, that approach runs against the traditional
concept of a lawyer’s duty to vigorously represent a client, including using any defense legitimately available.
The weight of authority is against Hoffman and Simon.
Professor Lawry challenges Simon:
Regarding the point at hand, he seems to argue that
lawyers should have the right to decide whether or
not to plead the statute of frauds without informing
the client. The client’s informed consent, not to mention his moral autonomy, would thereby be vitiated.
This would turn our present system upside down.
. . . I completely disagree. I think Simon ignores what
it means to “represent” someone in the “adversary
system.”47

Lawry goes further:
[T]o suggest (lawyers) can take these cases and not
plead a good affirmative defense without their client’s
consent is to grant fearful power to lawyers and would
turn the profession of lawyering on its head. There is
an obligation on the part of the lawyer to try to have
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adjudicate those rights rather than the system which is
set up to do so?48

And finally, Professor Daniel Markovits of Yale Law
School:
Thus, it is one of the banalities of legal ethics that a
lawyer must assert technical defenses to defeat morally valid claims – claims that a client has a moral
obligation to honor.49

It bears repeating, the dilemmas described here rarely
happen in actual practice. “The lapse of time is apt to
introduce all manner of morally significant variables that
my client will probably understand better than I do. If my
client is a decent person and has discussed his thought
about the question fully, I will probably not feel obliged
in conscience to gainsay him.”50
If the client wants the defense, it must be pled.

A Greater Concern
When starting this article, my greatest concern was for the
lawyer who had a defense to an obviously just claim. My
emphasis was misplaced. The answers are there. Lawyers
must advise clients of the defense, but should withdraw
when they find the defense morally offensive and the client wants it asserted. But when the lawyer remains in the
case and the client wants the defense, it must be pled.

A More Important Issue
I believe a more important issue is with the statutes
themselves. They don’t deal with the merits or justice of
a case. They are merely arbitrary constraints imposed for
reasons of practicality.
Statutes of limitations and time limits for notices of
claim are, of course, important. History has shown their
worth. No one seriously calls for an abolition of these
legal defenses with an exclusive return to the doctrine
of laches. But perhaps, when we remind ourselves of the
arbitrary nature of these statutes and their ability to prevent just cases from even being heard on their merits, we
should move toward a policy of more narrowly construing these time limits.

Judges who interpret the laws and legislators who
make the laws must, of course, balance the equities. But
shouldn’t they do all they can to protect those who may
have meritorious claims? Shouldn’t they be intolerant
of ending lawsuits merely because of the constraint of
time lapsed when no harm has been done by the delay?
Shouldn’t there be a broad reading of saving statutes
which toll for disabilities such as infancy or incompetence? Shouldn’t there be a greater use of the doctrine
of equitable estoppels to bar the pleading of the defense
of the statute of limitations? In short, when there is no
prejudice, shouldn’t our lawmakers and judges strain to
find a way to give the plaintiff or prosecutor their day in
court?
What I’m trying to get at is this: I believe the attitudes
that motivated the majority in the notorious Ledbetter
case51 are what we must root out. Instead of straining to
find a way to reach the merits of the case, there seemed
to be zeal on the part of the majority to end the lawsuit in
a severe and unforgiving manner.
History is the great teacher. From it, we learn these
statutes are imperfect, and it can’t be said often enough,
they are merely arbitrary instruments to prevent claims
from becoming endless in time. They are not substantive
rules. They do not help to find justice. They are merely
rules of practicality and, therefore, should be treated
as such. Respected, yes, but applied with that wisdom
and flexibility that have always characterized our most
enlightened judges.
To put it simply, legislators should be careful about
imposing strict limits on the time to sue or prosecute, and
judges should be careful not to interpret these statutes in
a way that permits little escape from their harsh limits.
Why? Because injustice may lie that way.
A good example of the path to be followed has been
shown by a recent decision of the
Supreme Court of Vermont in Turner
v. Roman Catholic Diocese of Burlington,
Vermont.52 It is another all-too-familiar and sorrowful case of a parishioner alleging that as a minor he was
sexually molested by a priest. The
statute of limitations was, as usual,
the obstacle.
The Vermont court held that the
statute only began to run when the
parishioner was on notice that the
diocese may have breached its duty
to prevent the abuse, not just when
the parishioner was assaulted.53
The Vermont court acknowledged
its holding was against the majority
rule.54 The court reasoned, however,
that the existence of any duty was not
apparent to the plaintiff at the time

his injuries were inflicted. It argued that the majority rule
is unrealistic given the limitations on a plaintiff’s ability
to discover the necessary evidence.55
The point here is not as to the specifics of the case but
rather to the willingness of the Vermont court to reach out
and try to get to the merits of the case rather than apply
the statute in an inflexible way.
In New York, courts have occasionally imposed an
equitable estoppel against the pleading of the statute of
limitations when the defendant’s wrongdoing caused the
delay in filing suit.56
In applying the doctrine of equitable estoppel, the
New York Court of Appeals stated:
Our courts have long had the power, both at law and
equity, to bar the assertion of the affirmative defense
of the Statute of Limitations where it is the defendant’s
affirmative wrongdoing – a carefully concealed crime
here – which produced the long delay between the
accrual of the cause of action and the institution of the
legal proceeding.57

But New York has been reluctant to use this doctrine
extensively.58 I believe justice would be better served by
an expansion of this doctrine.
It is encouraging to read the United States Supreme
Court’s recent unanimous ruling in Merck v. Reynolds.59
The Court held that the litigation was timely and must
go forward in spite of the defendant’s insistence that
the suit was filed too late under the two-year statute of
limitations. The Court found that the clock should start
ticking only after the plaintiffs discovered the facts of the
fraud violation.60 This ruling did not guarantee that the
plaintiffs would prevail; it only allowed them their day
in court.
A further step in the right direction came two months
later in Krupski v. Costa Crociere S.p.A..61 The Supreme
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Court held that even though the statute of limitations
expired, Krupski could amend her original complaint and
add Costa Crociere as a defendant. In this decision, Justice
Sotomayor stressed that “repose would be a windfall for
a prospective defendant who understood, or should have
understood, that he escaped suit during the limitations
period only because the plaintiff misunderstood a crucial
fact about his identity.”62
On the other hand, it was discouraging to read that
the New York State Senate, by a vote of 9-6 in the Senate
Codes Committee, doomed the reform legislation concerning sexual abuse once again for the remainder of that

must be time limits but more important, our judicial
system must be an accessible forum for the undoing of
wrongdoing. The genius of our common law has been in
trying to find ways to provide a remedy for the wrongs
that afflict us.

Different Results
Had the attitude espoused by Judge G.B. Smith been
controlling, certain cases would have been decided differently, and in my opinion, most respectfully intending
no presumption, more correctly. Several examples are as
follows.

Judge G.B. Smith of New York’s Court of Appeals, in his dissent
in Estate of Boyle v. Smith, said plainly that the policy
considerations of repose “do not outweigh the policy
considerations of addressing affirmative wrongdoing.”
session.63 The legislation would have permitted victims to
file lawsuits against predators after the original statute of
limitations expired. The bill, known as the Child Victims
Act, was fervently opposed by the Catholic Church and
several Orthodox Jewish groups which were concerned
about potentially devastating financial implications.64
When the bill was expanded to include public institutions
like schools, it earned the opposition of the New York
State School Boards Association, the New York Council
of School Superintendents, the New York Association of
Counties and the New York Conference of Mayors.65
The financial argument seems pale alongside of the
rights of the victims. However, the power of the purse
is much greater than the power of a principle, even in
support of victims of sexual abuse. Or, to put it another
way, some seem to have forgotten that one of the main
purposes of the law is to make sure the powerful do not
always get their way.

Not a Radical Departure
While it is true that many cases would be resolved differently if we adopted a policy of construing statutes of
limitations more narrowly, I do not believe it would be a
radical departure from traditional judicial reasoning. In
fact, Judge G.B. Smith of New York’s Court of Appeals,
in his dissent in Estate of Boyle v. Smith,66 said plainly that
the policy considerations of repose “do not outweigh the
policy considerations of addressing affirmative wrongdoing.” That is it. That is the argument I would like to make
personally to every judge who has to decide whether to
bar a claim because too much time has elapsed. Yes, there
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Zumpano and Estate of Boyle
In February 2006 the New York Court of Appeals decided
two cases of alleged abuse by priests exploiting young
people entrusted to their care – Zumpano v. Quinn and
Estate of Boyle v. Smith.67 Both cases presented the legal
question of whether equitable estoppel applies to toll the
statutes of limitations for plaintiffs’ claims.
In Zumpano v. Quinn,68 Zumpano brought an action
against a priest, a bishop, and the Catholic Diocese
of Syracuse, alleging an ongoing abusive relationship
beginning when he was 13 years old, and continuing
until he was 20. The complaint was brought years later.
Zumpano argued that the statute of limitations should be
tolled because (1) equitable estoppel should apply; and
(2) he suffered from a mental disability created by the
defendants’ conduct, rendering him unable to function in
society or protect his own legal rights.69
In Estate of Boyle v. Smith,70 42 plaintiffs instituted
an action, likewise for clergy sexual abuse, against 13
individual priests, a monsignor and both the bishop and
the Roman Catholic Diocese of Brooklyn. Most of the
abuse occurred while the plaintiffs were minor children,
between 1960 and 1985.
The supreme court held that both of these actions
were time-barred. The Appellate Division and Court of
Appeals affirmed. The Court of Appeals dissent, on the
other hand, would have allowed plaintiffs to replead
their case.71 Boyle is the very case where Judge G.B.
Smith urged that the policy considerations for repose do
not outweigh the importance of addressing affirmative
wrongdoing.72

Sporn
In Sporn v. MCA Records, Inc.,73 a disc jockey, Kae Williams,
arranged for a musical group, the Silhouettes, to record a
song. Williams leased all rights to the other party, Ember,
with the condition that if Ember liquidated its business,
the tape of the song would be returned. Ember later liquidated but never returned the tape.
Williams objected to the use of the recording, but he
took no action because he could not afford the cost of
litigation. He later assigned his rights to the plaintiff, who
commenced this action.
The supreme court dismissed the complaint on the
ground that the three-year limitations period barred the
action.74 The Appellate Division and the Court of Appeals
affirmed. Judge Meyer, of New York’s Court of Appeals,
dissented,75 arguing that the cause of action involved a
continual violation of the plaintiff’s rights and therefore
the plaintiff should have his day in court.
IDT Corp.
In IDT Corp. v. Morgan Stanley Dean Witter & Co., IDT
alleged that Morgan Stanley breached its fiduciary duty
by disclosing confidential information.76
New York’s First Department held that claims were
not time-barred because they fell under the six-year statute of limitations. However, that was overruled by the
Court of Appeals which concluded that the three-year
limitations period applied. As a result, the plaintiff’s
claims of breach of fiduciary duty, tortious interference
with contract and misappropriation of confidential information were never heard.77
Dodd
In Dodd v. United States,78 the U.S. Supreme Court had to
decide on which date the limitation period began to run:
(1) was it the date on which the Court “initially recognized” the right; or (2) was it the date on which the right
was “made retroactive”?79 The majority held for the date
on which the right asserted was initially recognized.
In enforcing the statute of limitations based on a strict
reading of 28 U.S.C. § 2255 ¶6(3), the majority recognized
the potential for harsh results.80 Justice Stevens, in his
dissenting opinion, argued that the majority’s reading
resulted in the possibility that the statute of limitations period could run before the cause of action even
accrued.81
In short, those who would have allowed the claims
to survive were trying to find a way for these cases to be
heard on the merits. In my view, had they prevailed, justice would have been better served and the fabric of the
law would not have been injured.

applied severely and unforgivingly, they produce injustice. They are merely statutes of convenience. As such,
they should be legislated and applied sparingly and flexibly and not given quite the same weight as the Magna
Carta, because they can wreak terrible injustice.
The approach for which I contend is not something
radically removed from the mainstream. I can think of no
better way to end this article than by quoting a country
lawyer from upstate New York who went on to become a
Justice of the Supreme Court.
Statutes of limitation find their justification in necessity and convenience rather than in logic. They represent
expedients, rather than principles. They are practical
and pragmatic devices to spare the courts from litigation of stale claims, and the citizen from being put to
his defense after memories have faded, witnesses have
died or disappeared, and evidence has been lost. . . .
They are by definition arbitrary, and their operation
does not discriminate between the just and the unjust
claim, or the voidable and unavoidable delay. They
have come into the law not through the judicial process but through legislation. They represent a public
policy about the privilege to litigate. Their shelter has
never been regarded as what now is called a “fundamental” right or what used to be called a “natural”
right of the individual. He may, of course, have the
protection of the policy while it exists, but the history
of pleas of limitation shows them to be good only by
legislative grace and to be subject to a relatively large
degree of legislative control.82

That was Justice Robert Jackson writing in the year 1945.
We were wise to codify these statutes of repose but
all too often they seem to have taken on a life of their
own. Some have mistaken these expedient, pragmatic
devices as fundamental rights for the defense. They
are not. I believe it is time for a wiser and more flexible
approach.
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Limitations on the Duty to
Advise: Knowing When It’s
Time to Say More, Not Less
By Paul Bennett Marrow

W

hen advising a client, it sometimes is important
to consider not only what not to say, but how
much you are required to say. Where is the line
when it comes to the obligation to advise about all the
consequences of your client’s actions? This question can
be troubling, and the answer you choose could possibly
lead to a claim for malpractice.
A hypothetical: Suppose you’re called upon to represent a criminal defendant, an American citizen, a licensed
veterinarian who owns and operates a chain of animal
hospitals located throughout the New York metropolitan
area, and who has had an average income over the past
10 years of $450,000 annually. The client is charged with
custodial interference in the first degree (N.Y. Penal Code
§ 135.50), a class E felony. You negotiate a plea of guilty to
custodial interference in the second degree (Penal Code
§,135.45), a class A misdemeanor with a penalty of probation (Penal Code § 65(3)(b)(i)).

Do you have a legal duty to advise the client as to all
the consequences that might result from the plea? In particular, are you obligated to give advice concerning the
possibility that your client’s professional license will be
the subject of sanctions by accepting the plea? And if you
fail to provide adequate guidance, can you be held liable
for malpractice?
It turns out that, at least in New York, these are tricky
questions. This article is about the twists and turns that
must be confronted before a satisfactory answer can be
determined.
PAUL BENNETT MARROW (pbmarrow@optonline.net) is a practitioner in
Chappaqua, N.Y., an Adjunct Member of the Regents Review Committee,
and a Member of the Grievance Committee of the 9th Judicial District.
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Before There Is a Malpractice,
There Must Be a Duty to Provide Advice
New York evaluates the validity of a guilty plea by determining if it was made voluntarily. A defendant must be
“fully aware of the direct consequences, including the
actual value of any commitments made to him by the
court, prosecutor or his own counsel”1 to ensure a full
understanding of what he or she is doing and what the
plea actually means. “Consequences,” as used in this context, come in at least two flavors: (1) direct, which is to say
they are meaningful and the defendant must be advised,
and (2) collateral, in which case there is no requirement to
give advice.2

A plea of guilty has the same legal
status as a conviction based on a
finding of guilt by a jury or judge.
How do we determine which flavor is involved in a
particular matter? If the consequence is one that “has a
definite, immediate and largely automatic effect on the
defendant’s punishment,”3 it is said to be direct and the
failure to warn can support a motion for a hearing4 to
determine if the plea should be vacated on the grounds
that the defendant was thereby prejudiced. A collateral
consequence is one that has “a result peculiar to the individual and generally results from the actions taken by
agencies the court does not control.”5 The obligation to
advise/warn about a direct consequence is the same
whether or not a defendant is represented by counsel,6
which is to say that the court is obliged to give warning.7
The direct/collateral analysis applies to cases involving the failure to warn as distinguished from a claim
that the guilty plea came about because of the defendant
being misadvised. The latter situation calls for a different
analysis. In Strickland v. Washington,8 the Supreme Court
established a two-pronged test to determine the impact of
“deficient” representation: (1) that the representation was
deficient, meaning that “counsel made errors so serious
that counsel wasn’t functioning as the ‘counsel’ guaranteed the defendant by the Sixth Amendment,”9 and
(2) that the representation prejudiced the outcome, which
is to say the errors were so serious as to deny the defendant a fair trial and thereby render the outcome unreliable. If these elements are satisfied, the judgment can be
vacated and a new trial ordered.10
In People v. Ford, a case involving an attorney’s failure
to advise about the possibility of deportation, the New
York State Court of Appeals indicated approval of cases
declaring the following consequences to be collateral: the
loss of the right to vote or travel abroad, loss of a civil
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service job, loss of the right to possess a firearm and an
undesirable discharge from the Armed Services. And,
most significant, it also found that deportation of a fully
documented legal alien after the entry of a guilty plea
and conviction of a crime involving moral turpitude is
collateral.11
Early in 2010 the U.S. Supreme Court weighed in,
finding that in a case involving deportation there was no
need to evaluate the consequence as being either direct
or collateral. Instead, in Padilla v. Kentucky, the Court concluded that because deportation is “uniquely difficult”
to classify as either direct or collateral, these standards
are “ill-suited” for evaluating a claim that an attorney’s
advice was deficient, at least for purposes of determining if post-conviction relief is available.12 In the opinion
for the Court, Justice Stevens gave great emphasis to
the “presumptively mandatory” nature of the removal
statute,13 “the close connection to the criminal process,”
and the straightforward, truly clear and certain consequences of a plea leading to the conclusion that Padilla
was entitled to a hearing to determine if the advice he had
received prejudiced his decision to plead guilty. In addition, the Court indicated that, for purposes of evaluating
a claim where “but for” the faulty advice the defendant
wouldn’t have accepted the plea, a court should take
into account the desire of a defendant to look beyond the
criminal consequences because of a value judgment by
the defendant. In Padilla the Court took note of the value
a defendant might give to remaining in the United States
when weighed against having a criminal record.
In sum, for matters involving a guilty plea, Padilla
appears to create a first-tier standard for the evaluation of
a claim for post-judgment relief based on constitutionally
deficient legal advice. Where the consequence is found
to be presumptively mandatory and closely connected
to the criminal process, it can be said to be “uniquely
difficult” to classify it as either direct or collateral, thereby
rendering those standards “ill suited” for the task and
entitling a defendant to a hearing to determine if deficient
advice prejudiced the taking of a guilty plea.14
Padilla supersedes the Ford ruling that earlier found
deportation to be a collateral consequence and in doing so
makes clear that the “uniquely difficult” and “ill suited”
rules are now incorporated into New York jurisprudence
to the extent that the post-judgment procedures of the
Criminal Procedure Law are in play. This means that from
here on when a court considers a CPL § 440.10(1)(h) motion
based on constitutionally deficient representation, it must
first look to see if the Padilla rules apply and if not, then
the court must turn to an analysis based on the direct/
collateral standards.
What Padilla doesn’t resolve is what other circumstances, if any, are likely to be deemed “uniquely difficult” so as to be sufficient to avoid the direct/collateral
analysis. For example, does the consequence of a sanction

against a professional license rise to the level requiring a
Padilla analysis? And if so, why?

Does a Sanction Against a Professional License
Trigger the Application of the Padilla Rules?
Padilla seems to suggest that the determination concerning deportation involves four elements:
1. The law relative to the consequences must be succinct and clear.
2. There must be a presumption that the consequence is
mandatory.
3. The consequences must have a close connection to
the criminal process.
4. The defendant must be unable to divorce the consequence from the criminal process because of a value
judgment of the defendant.
The hypothetical provided in the beginning of this
article describes a successful professional, licensed and
regulated by the State of New York. Is it fair to assume
that if this individual agrees to plead guilty to a Class
A misdemeanor, the state will automatically impose a
sanction against the license? And if so, is this enough to
invoke a Padilla analysis for the purpose of deciding if
there is an obligation to warn?
The Office of the Professions at the New York State
Education Department licenses and regulates 48 professions.15 (Attorneys are regulated by the Appellate
Divisions and physicians are licensed and regulated
by the New York State Department of Health. Teachers
are licensed and regulated by the Commissioner of
Education in accordance with procedures that differ
significantly from those prescribed for the other professions.) Veterinarians are included among the professions
licensed and regulated by the Education Department.
Licensed professionals must adhere to the professional standards prescribed by the Board of Regents.
Unprofessional conduct is broadly defined by N.Y.
Education Law § 6509. Conviction for any act constituting a crime under New York law, federal law or the law
of any other jurisdiction and which, if committed within
New York would be a crime under New York law, constitutes unprofessional conduct and a professional license
“shall be subject” to the penalties provided by Education
Law § 6511.16 A plea of guilty has the same legal status
as a conviction based on a finding of guilt by a jury or
judge.
Once convicted, the Education Department is notified and a hearing is required before the Regents Review
Committee for the singular purpose of determining what
penalty shall be imposed against the defendant’s license.
Education Law § 6510 provides that the Regents Review
Committee must make a recommendation “as to the measure to be imposed.” The Board of Regents has the last
word because it can accept or reject the recommendation
and impose any of the penalties prescribed in Education

Law § 6511. But neither the Regents Review Committee
nor the Board of Regents has the authority to waive the
imposition of a penalty as prescribed by law.
In other words, while imposing a penalty is mandatory, which penalty is to be imposed is generally within
the discretion of the Board of Regents.
Courts can upset a determination if it is clear that there
was no rational basis for the action under review. When
applied to decisions involving punishment or discipline,
courts look to see if the penalty imposed is “disproportionate to the offense, in light of all the circumstances, as
to be shocking to one’s sense of fairness.”17
Perhaps it’s too early for the courts to directly address
whether automatic sanctions against a professional
license rise to a level requiring that the direct/collateral
standards be set aside. The arguments in favor of a Padilla
analysis leading to the exclusion of the rules in People v.
Ford seem clear:
• The Education Law is clear and succinct as to the
requirement of a sanction.
• The imposition of a sanction against a professional
license is mandatory.
• While a court has no control over which penalty
will be imposed, the court is required to take judicial notice that upon the acceptance of a guilty
plea, some penalty will be imposed by the Board of
Regents.
• The imposition of a sanction against a professional
license is hard to divorce from the criminal process.
• The imposition of a sanction against a professional
license could have severe economic consequences
resulting in a willingness of many professionals to
accept a criminal record.
What isn’t clear is whether the imposition of a mandatory sanction without more is enough to trigger a Padilla
analysis. It seems we will have to just wait and see.

Is Padilla the End of the Line?
If we assume a Padilla analysis isn’t required, does the
inquiry end there or is a Ford analysis required? And if
a Ford analysis is required, is the certainty of some sanction against a professional’s license a direct or collateral
consequence?
This question was recently considered within the context of whether suspension or revocation of a teaching
license is a “severe collateral consequence” within the
meaning of the Judicial Diversion Program provided for
in CPL Article 216. People v. Duffy,18 the case at issue, was
decided in June 2010 by Supreme Court, Nassau County.
Duffy had a New York State teaching license granted
by the Education Department. He was charged with drug
possession (Penal Law § 220.09, a Class A felony) and
an assortment of Vehicle and Traffic Law violations. He
moved for admission to the Judicial Diversion Program
without a guilty plea on the grounds that there would be
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a “severe” collateral consequence, i.e., he “would suffer
suspension or revocation” of his teacher’s license and
therefore his job.
In New York, teachers are subject to regulations issued
by the Commissioner of Education. Unlike the disciplinary scheme applicable to most other professions, for
teachers there is no certainty of punishment for improper
conduct. The operative statute19 provides that, prior to a
final determination, a teacher “may” be suspended without pay in situations involving a guilty plea or conviction
of the crime of criminal possession or sale of a controlled
substance. After a hearing, the hearing officer is not
required to but “may” impose one of a series of penalties.
Such possible penalties include reprimand, fine, suspension or dismissal.20 And unlike the disciplinary scheme
applicable to other professions, a teacher can immediately seek judicial review pursuant to CPLR Article 78.
While the Duffy court acknowledged the Padilla decision, consideration of its impact was thought to be
unnecessary because Padilla appeared limited to matters
involving deportation. Instead, the court conducted a
Ford analysis to determine if the loss of a professional
license could be classified as either a direct or “severe”
collateral consequence of a plea of guilty.
Noting that the case was one of first impression, the
court adopted a modified version of the Ford definition
of a direct consequence as its definition for the term
severe collateral consequence as used in CPL § 216.05(4)(b).
The court found that the factors to be considered are
“(1) the nexus between the entry of the guilty plea and the
consequence and (2) whether the consequence is likely
to be presumptively mandatory or likely automatic by
operation of law.” The court also found no certainty that
any penalty would be imposed and therefore the consequence was not a “severe” collateral consequence within
the meaning of the statute.21
As discussed above, the statute governing the professional includes a mandate that some sanction must be
imposed against a professional license if a matter involves
a plea of guilty. Courts have authority to set aside the
imposition of a penalty but not the selection of the appropriate penalty, which is left to the Board of Regents. The
Ford rules speak to the certainty that some penalty will be
imposed, not to which penalty is likely, so it follows that,
when using a Ford analysis, courts should find sanctions
against a professional’s license to be a direct consequence
requiring that either a court or counsel, or both, advise a
defendant considering the entry of a guilty plea.22

The Strickland Requirements May Be Problematic
Strickland requires a hearing if the petitioner can show
(1) deficient representation and (2) prejudice. Establishing
“deficient representation” isn’t easy. Doing so requires
a showing that “in light of all of the circumstances, the
identified acts or omissions [are] outside the wide range
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of professionally competent assistance.” In addition,
because of the intrinsic difficulties in making such a finding, courts are required to “indulge a strong presumption that an attorney’s conduct falls within the wide
range of reasonable professional assistance.”23 Proving
“prejudice” is likely to be a formidable challenge as well.
Demonstrating prejudice with respect to a decision to
plead guilty requires the petitioner to show that there is a
reasonable “probability that, but for counsel’s unprofessional errors, the result of the proceeding would have
been different.”24 Within the context of a guilty plea this
means there is a reasonable probability that, but for counsel’s errors, the petitioner wouldn’t have pleaded guilty
and instead would have insisted on going to trial.25

But Is the Failure to Warn Malpractice?
Returning to the hypothetical set forth at the beginning
of this article, let’s assume your client pleaded guilty to
the misdemeanor of Custodial Interference and that you
failed to advise your client about sanctions against the
professional license. As a result of the plea the license
is suspended for a period of time and the client loses a
substantial amount of income. Is this client likely to be
successful in suing you for malpractice? In New York the
answer is, “It depends.”
Criminal malpractice, as distinguished from civil
malpractice, is a complicated subject, most of which is
beyond the scope of this article. For our purposes, the discussion is about the failure to give advice and situations
involving a vacated plea.
Given the lines of reasoning reviewed up to now, it
might seem reasonable to conclude that the malpractice
analysis should turn on whether damages are a direct
consequence, indirect consequence or severe collateral
consequence of the plea. Instead, the pivotal issue is
whether the client can prove actual innocence of the crime
he or she pled guilty to. Strange as it may seem, an attorney may fail to offer advice but unless and until the client
can prove that he or she did not commit any crime at all,
a claim for malpractice will not lie.

The Actual Innocence Rule
Criminal malpractice necessarily involves a finding of
guilt and an inquiry about how that finding came to pass.
Was it the criminality of the defendant or was it the malpractice of the lawyer? In cases involving a plea, until it is
established that “but for” the advice of counsel the defendant would have elected to plead not guilty and face
trial, the proximate cause for the defendant’s difficulty is
unquestionably his or her own admitted criminality.
With this in mind, New York embraces the “actual
innocence” rule: If a criminal defendant can establish
actual innocence, it can be said that this showing eliminates the defendant’s conduct as the proximate cause of
a conviction. Thus, in order to state a cause of action in

criminal malpractice, in addition to the traditional elements – (1) failure by an attorney to exercise care and skill
common to the legal community, (2) proximate cause and
(3) “but for” the negligence things would have turned out
differently26 – the plaintiff must allege his or her innocence and that the conviction was vacated or otherwise
upset.27
Other states require proof of “legal innocence,” that
is, a plaintiff need not show that he or she didn’t commit the crime, only that the conviction was or will in all
likelihood be vacated on appeal and that “but for” the
lawyer’s negligence, the plaintiff wouldn’t have been
convicted in the first place.28 To be clear, in an actual innocence jurisdiction, showing that a guilty plea was vacated
and that the charges were dropped or dismissed for any
reason other than an acquittal the former defendant must
now establish that “but for” the negligence of the attorney, the first conviction would never have occurred and
must plead and prove facts to establish that he or she
didn’t commit the crime that was charged.
The actual innocence rule is harsh and it has been
the subject of a lot of criticism by some courts29 and
many in the academic community.30 In a civil case, the
rule shifts to the former defendant the burden of proving innocence, which is to say that in such a civil matter
the former defendant is presumed guilty until proven
innocent. This may seem bizarre because (1) such a presumption isn’t allowed under any circumstances in the
very forum where the malpractice occurred, and (2) no
other tort recognized in New York imposes as an element
a burden of this kind. The criticisms notwithstanding, the
rule has many supporters who claim that there are any
number of claimed “public policy” and practical reasons
justifying the rule.31 But in the final analysis it all comes
down to courts having little sympathy for anyone who is
convicted of a crime for whatever reason, including an
attorney’s malpractice.

The Actual Innocence Rule and Pleas of Guilty
Assuming that your client succeeds in obtaining an
order vacating the plea, the client will still have to face
whatever the prosecutor has to throw at him or her. An
order to vacate on the grounds that a constitutional right
was denied is not the same thing as an acquittal. As
Judge Richard Posner properly explained: “Criminal law
entitles a criminal defendant to competent counsel, but
the consequence if counsel is incompetent and conviction
results is a new trial, not an acquittal.”32
At this stage the possibilities are very limited. Your
client can face a jury. If guilty, there would not appear to
be any claim for malpractice because the verdict makes it
impossible for the client to show actual innocence. This
result is perhaps unfair because the malpractice runs to
the need for a § 440 Petition, not the ultimate finding
of guilt. This cuts the defendant off from compensatory

damages directly attributable to the malpractice, damages the client wouldn’t have sustained “but for” the
negligence of counsel. While it is true that these costs
would appear to be a reasonable measure of actual damages, courts just don’t hold a lot of sympathy for a guilty
defendant/plaintiff.33

An order to vacate on the grounds
that a constitutional right was denied
is not the same thing as an acquittal.
But what would happen if the client is found to be
innocent? In this case the actual innocence requirement
would be met and the client could now proceed with the
malpractice claim, showing that “but for” the negligence
of the attorney he or she wouldn’t have agreed to the
plea in the first instance. But what would the measure of
damages be? Most likely the client would be entitled to
recover the costs associated with the § 440 Petition as well
as lost income for the period between the entry of the plea
and the entry of the vacancy order. But what about the
client’s expenses for the trial and the loss of income while
the trial was going on? These items would have been the
client’s had he or she not pled guilty in the first place, so
in all likelihood they wouldn’t be recoverable as part of
the malpractice claim.
Suppose that the plea resulted in your client having
to spend time in prison. Would the client be able to claim
damages over and above those previously discussed,
i.e., could a jury reasonably find a per diem value for
the actual incarceration itself? At least one court has
held that the calculation for such damages is “more than
perplexing.”34 Further complicating matters, New York
limits damages in a legal malpractice action to pecuniary
damages, meaning the “economic consequences of the
injury, such as medical expenses (and) lost earning.”35
Your client’s stay behind bars came to pass by virtue of
his or her own actions and all that the order of vacancy
established is that those actions weren’t voluntary. While
it isn’t entirely clear, in all likelihood the claim for such
damages would not be permitted in New York.
There are three additional possibilities. Faced with
having to go to trial your client might assert a technical
defense that could lead to the prosecution having to drop
charges. An example would be a motion to dismiss based
on the statute of limitations. In the alternative, a court
might order dismissal on such grounds. And the last possibility is that the prosecution, having been confronted
with the order to vacate, might just drop the charges. In
all three situations, strange as it may seem, the former
defendant would in all likelihood have to bear the burden
of having to plead and prove facts sufficient to establish
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actual innocence as a condition for the recovery of damages for an alleged malpractice.

Conclusion
Whether it involves deportation or the loss of a professional license or any other matter on the outer limits of
one’s knowledge, no one reading this article wants to
intentionally provide misadvice or omit to give advice
that a client might require. As a practical matter all
attorneys are required to practice defensively so it’s not
a surprise that they are often reluctant to say anything
more than they believe to be absolutely necessary. When
does this tension leave the practitioner on the horns of a
dilemma, and what is the best way out? In his concurring
opinion in Padilla, Justice Alito wisely observed that no
lawyer should be expected to know it all, but an ethical
lawyer should know enough to be able to let the client
know about such limits, in addition to advising the client
that it’s time for them to seek advice elsewhere:
By contrast, reasonably competent attorneys should
know that it is not appropriate or responsible to hold
themselves out as authorities on a difficult and complicated subject matter with which they are not familiar.
Candor concerning the limits of one’s professional
expertise, in other words, is within the range of duties
reasonably expected of defense attorneys in criminal cases. As the dissenting judge on the Kentucky
Supreme Court put it, “I do not believe it is too much
of a burden to place on our defense bar the duty to say,
‘I do not know.’”36
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The Other Insurance
Dilemma
By Marc A. Perrone

U

ntil recently, New York courts have consistently
held that the allocation of loss among concurrent
policies on a risk is determined by comparing the
terms and intended purpose of each triggered policy to
ascertain “the priority of coverage” – the proper sequence
in which the policies will be liable to indemnify a loss,
up to their respective limits. According to New York
courts, the terms of any extra-policy contracts or indemnity agreements are peripheral to the priority of coverage
analysis because an insurer has a right to rely on the terms
of its own contract with its insured in determining its
responsibilities.1
In Indemnity Insurance Co. of North America v. St. Paul,
however, the First Department seemingly adopted a new
framework of analysis by determining that the priority
of coverage issue was not reached where an underlying
trade contract shifts liability from one party to another,
and that the primary and excess coverages procured by
the liable party are to be vertically exhausted without
participation by the other parties’ policies.2 If this ruling
withstands appeal it could have a significant impact on
construction injury cases and other matters, as it creates
a new framework for how courts allocate loss among
policies concurrently on a risk where there are underlying
indemnity agreements between the liable parties.
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Priority of Coverage and Trade Contracts
It is common practice in the construction industry for
trade contracts to require the contractor to indemnify
the upstream parties (i.e., construction manager and
property owner) and to procure insurance protecting the
upstream parties and the contractor against any liability
arising from the contractor’s performance. These trade
contracts also typically require that any subcontractor
hired by the contractor also indemnify and procure insurance benefiting both themselves and all upstream parties
to the project. For example, a project manager hired by
a property owner would be required to indemnify the
property owner and procure insurance protecting itself
and the owner. Similarly, a general contractor hired by
the construction manager would indemnify and procure
insurance protecting itself and both the construction manager and the property owner. The subcontractor hired
by the general contractor would be required to indemnify and procure insurance protecting itself, the general
contractor, the construction manager and the property
owner, and so on. The coverages each party must procure
commonly require both primary and excess policies to
satisfy the coverage limits dictated by the trade contract.
The ultimate effect is to create a pyramid of coverages,
with each layer protecting the owners and more senior

management from any liability arising from construction
accidents or injuries.
While this indemnity practice ensures that when
accidents occur there is ample insurance to indemnify
any liability, the availability of coverage from multiple
concurrent policies requires courts to determine how a
given loss will be allocated among the various policies.
As the Court of Appeals has recognized, determining the
“pecking order” of multiple insurers covering the same
risk, with each attempting “to distance itself further from
the obligation to pay than have the others,” has been
characterized as a “court’s nightmare . . . filled with circumlocution” and has produced “judicial decisions that
are difficult to interpret and in some instances impossible
to reconcile.”3
To navigate through this “nightmare,” New York
courts designate a sequence in which the policies covering the risk will cover the loss, up to their respective
limits, until the loss is completely satisfied. So the first
policy in the sequence will cover up to its limits of liability, then any loss exceeding the first policy’s limits will be
recoverable by the second policy up to its limits, then the
third policy, and so on. This sequence in which multiple
policies on a risk must indemnify a claim is referred to by
New York courts as the “priority of coverage.”
While a full examination of all the factors possibly
relevant to a priority of coverage analysis is beyond the
scope of this article, and is so substantial that typically
it is assigned multiple chapters in texts and treatises on
insurance law, the general framework followed by New
York courts is succinct. Priority of coverage is determined
first by discerning the purpose of each of the policies on
the risk – either primary or excess.4 Generally, all primary
policies covering a risk are exhausted before excess insurance is called upon.5 To determine whether a given policy
provides primary or excess coverage courts focus on each
policy’s “stated coverage and the premium paid for it,
as well as upon the wording of its provision concerning excess insurance.”6 Where multiple primary policies
or excess policies cover the same risk, courts compare
each policy’s “other insurance” clause, which usually
addresses the policy’s intended priority relative to other
triggered policies.7 Notably, additional insureds under a
given policy are provided with the same type of coverage
(primary or excess) as the named insureds.8

Prior to St. Paul
State Farm v. LiMauro
New York courts have consistently recognized the Court
of Appeals ruling in State Farm v. LiMauro, which followed the aforementioned priority of coverage analysis.
In LiMauro, the court held that the terms of the policies
in question, and not any external contracts, control the
sequence in which the policies will cover a loss because
New York law “recognize[s] the right of each insurer to

rely on the terms of its own contract with its insured.”9
Accordingly, several decisions by the Appellate Division
have since disregarded the terms of the underlying trade
contract and instead compared the various policies to
determine “the purpose each policy was intended to
serve [primary or excess] as evidenced by both its stated
coverage and the premium paid for it, as well as upon the
wording of its provision concerning excess insurance.”10
New York courts have consistently held that excess and
umbrella insurance policies are placed after all triggered
primary policies in the priority of coverage sequence
because they provide the insured with a “final tier . . . [of]
coverage at a premium reduced to reflect the lesser risk
to the insurer.”11

Bovis v. Great American
The First Department addressed these issues in Bovis v.
Great American.12 In Bovis, the court held, with respect to
the priority of coverage for a wrongful death action, that
the coverage afforded the owner, construction manager
and general contractor by the umbrella liability policy of
the subcontractor was excess to the owner’s, construction
manager’s and general contractor’s own primary insurance policies.13 The court reached this conclusion despite
the terms of the underlying trade contract, which specifically required the subcontractor to indemnify the owner,
construction manager and general contractor, and to procure insurance for the benefit of these parties that would
be applicable on a primary basis, without contribution by
these parties’ own insurance.14
Referencing the Court of Appeals holding in LiMauro,
the First Department reasoned that “an umbrella or
excess liability insurance policy should be treated as true
excess coverage, and not as a second layer of primary
coverage, unless the umbrella policy’s own terms plainly
provide for a different result. To hold otherwise would
. . . merely sow uncertainty in the insurance market.”15
The Bovis court, following LiMauro, held that the priority of coverage “turns on consideration of the purpose
each policy was intended to serve as evidenced by both
its stated coverage and the premium paid for it, as well
as upon the wording of its provision concerning excess
insurance.”16
The First Department also set aside the argument that
the subcontractor’s agreement to indemnify the owner,
construction manager and general contractor influenced
the priority of coverage, holding that “the extent of coverage (including a given policy’s priority vis-à-vis other
policies) is controlled by the relevant policy terms, not by
the terms of the underlying trade contract that required
the named insured to purchase coverage.”17
The court also specifically addressed the construction
manager’s argument that the subcontractor’s insurers
should be held liable for the entire loss because the primary carriers of the owner, construction manager and
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general contractor could otherwise seek recovery from
the subcontractor, and ultimately its umbrella carrier, as
subrogees pursuant to a claim of contractual indemnification. Unpersuaded by this argument, the court nonetheless held that “the possibility of this [subrogation]
scenario playing out in the long run does not, however,
have the effect, at this stage, of negating the priority of
coverage among the applicable policies arising from the
terms of those policies,” adding “[t]he rights and obligations of the insurers are governed by their respective
insurance policies, not by the underlying trade contracts
among the insureds.”18

Tishman v. Great American
Soon after Bovis, the First Department addressed very
similar issues in Tishman v. Great American.19 In Tishman, as
in Bovis, the Court addressed the priority of coverage for
a bodily injury action arising from a construction site. The

United States Fidelity & Guaranty Co.
v. CNA Insurance Cos.
In United States Fidelity & Guaranty Co. v. CNA Insurance
Cos., the Third Department directly addressed whether
the indemnity clause in a trade contract can override the
priority of coverage analysis.25 In United States Fidelity, a
subcontractor’s primary insurer (USF) sought contribution from the general contractor’s primary insurer (CNA)
for loss arising from a bodily injury action occurring on
the premises of a construction project.26 USF sought a priority of coverage determination based on a comparison of
both primary policies’ “other insurance” clauses.27 CNA
argued that the court should instead look to the underlying trade contract indemnity clause, which provided
that the subcontractor would completely indemnify the
general contractor for claims arising from performance
of the contract.28 The Third Department held the priority
of coverage analysis must be controlled by the policies’

The First Department’s holding in St. Paul appears
to be at odds with prior holdings in several respects.
court held that the commercial umbrella policy issued to
the subcontractor provided “pure excess” coverage, and
could not be invoked on behalf of the construction manager prior to exhaustion of the construction manager’s
own primary policy.20 As in Bovis, the court set aside the
fact that the subcontractor had indemnified the construction manager pursuant to the underlying trade contract.21
Instead the court focused on determining the type of
coverage each policy was intended to provide – primary
or excess – as evidenced by both the ratio of the premium
relative to the coverage afforded and the wording of each
policy’s clause concerning excess insurance.22
The court’s ruling clearly turned on its finding that the
construction manager’s policy was intended as a primary
policy and the subcontractor’s policy was intended as a
“pure excess” policy.23 While the primary policy issued
to the construction manager specifically stated it was to
be “excess over any other insurance, whether primary,
umbrella, [or] excess . . . [i]f a ‘claim’ arises out of the
actions of a hired contractor or subcontractor who has
agreed to . . . [c]ontractually indemnify the ‘insured’
[construction manager],” the court nonetheless reiterated
its holding from Bovis that “the existence of such a clause
did not transform a policy [referring to the subcontractors
excess policy] which was clearly intended to be excess
into a lower-tier policy, as indicated by the comparatively
small[er] premium.”24 Thus, the court was emphasizing
that the proceeds of a policy determined to provide excess
type coverage cannot be reached before all primary type
coverage on the risk has been exhausted.
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comparative “other insurance” clauses, not the trade
contract, because “the terms of both policies clearly and
unequivocally provide for equal contribution towards the
defense and indemnification . . . and we are not at liberty
to rewrite them to conform to the terms of a contract to
which the insurance companies were not parties.”29
The court also noted that, pursuant to the trade contract’s indemnity clause, after covering the subject loss,
CNA would be subrogated to the rights of the general
contractor, thereby entitling CNA to seek indemnity from
the subcontractor, who would ultimately be covered by
USF.30 Nonetheless, the court refused to short-circuit this
process based on this eventuality.

Travelers Indemnity Co. v. American
& Foreign Insurance Co.
The First Department cited United States Fidelity as precedent in a contribution action between two excess insurers
making identical arguments.31 In Travelers Indemnity Co. v.
American & Foreign Insurance Co., appellant excess insurer
American & Foreign Insurance Co. (A&F) sought the
First Department to reverse a New York County supreme
court’s priority of coverage determination based on the
policies’ “other insurance” clauses.32 A&F argued that
the priority of coverage determination should instead
be based on the underlying trade contract’s indemnity
clauses.33 The First Department rejected A&F’s argument
and affirmed the supreme court’s decision stating that
“the motion court properly declined to give evidentiary
weight to the insurance procurement provisions of the

subcontract between plaintiff general contractor and the
injured party’s employer, since it is the policy provisions
that control and not the provisions of the subcontract.”34
Accordingly, the law in New York seemed, at that
point, to be fairly settled concerning the influence of
indemnity provisions in underlying trade contracts when
determining priority of coverage in similar construction
liability contexts.

Indemnity Insurance Co. of North America v. St. Paul –
A New Framework of Analysis?
In Indemnity Insurance Co. of North America v. St. Paul, the
First Department seemingly adopted a new framework
of analysis by determining that the priority of coverage issue was not reached where the underlying trade
contract shifts liability from one party (the indemnitee)
to another (the indemnitor), and that the primary and
excess coverages procured by the indemnitor party are to
be vertically exhausted without participation by the other
indemnitee parties’ primary or excess policies.35
In St. Paul, the City of New York (City) hired Yonkers
Contracting Co. (Yonkers) as general contractor for the
Manhattan Bridge Renovation Project,36 which then hired
subcontractor Romano Enterprises (Romano).37 Both
Yonkers and Romano indemnified the upstream parties
pursuant to their trade contracts and agreed to procure insurance covering their activities and naming the
upstream parties as additional insureds.38
Yonkers obtained a $1 million primary policy and a
$5 million umbrella policy, both from St. Paul Mercury
Insurance Co. (St. Paul), naming Yonkers as the insured
and the City as an additional insured. Romano obtained
a $1 million primary policy from Royal Insurance Co.
(Royal) and a $10 million umbrella policy from Indemnity
Insurance Co. of North America (IICNA).39 Both the
Royal and IICNA policies named Romano as the insured
and Yonkers and the City as additional insureds.
During the project Romano was repeatedly instructed
to remove one of its cables because it would interfere
with Yonkers’ work. Romano failed to remove the cable
and a Yonkers employee, Eugene Flood, was later seriously injured in an accident involving the cable.40 Flood
commenced an action against the City and Romano;41
the City tendered its defense to St. Paul; and Romano
tendered its defense to Royal.42 Several months later, St.
Paul requested that Royal assume the City’s defense, and
Royal agreed to indemnify and defend the City without
reservation.43 After the start of the trial, Royal tendered
the defense of the City and Romano to IICNA, based on
the potential for exposure in excess of the $1 million limit
of the Royal policy.44 Royal and IICNA continued settlement negotiations with Flood during the trial and the
claim settled before verdict for $3 million, to be paid on
behalf of Romano and the City.45 St. Paul did not participate in the settlement agreement based on its conclusion

that Romano was ultimately liable for the loss, based on
the indemnity clause of the underlying trade contract.46
IICNA subsequently filed suit against St. Paul and
Yonkers seeking to recoup the $2 million it paid to settle
the underlying action, above Royal’s contribution of its
policy limits. IICNA asserted that the St. Paul primary
policy, which named the City as an additional insured,
was primary to the IICNA excess policy.47 Supreme
Court, New York County, granted summary judgment in
favor of St. Paul and IICNA appealed.48
The First Department held that neither of Yonkers’
coverages with St. Paul were implicated because, pursuant to the indemnity clause of the Romano’s trade contract, any liability passed to Romano and therefore to its
insurers.49 While the court cited Tishman’s holding that
in determining the priority of coverage among different
insurers covering the same risk, a court must consider
the intended purpose of each policy, the First Department
nonetheless held that “the priority of coverage is irrelevant” because “[e]ven if St. Paul’s coverage of the City
were primary to that of IICNA, the City’s liability still
would pass through to Romano and its insurers, Royal
and IICNA.”50 The court added, “This is particularly so
because Romano accepted tender of the City’s defense
and unconditionally and without reservation agreed to
defend and indemnify the City. In light of this, and of the
fact that IICNA settled the action without the consent of
St. Paul, IICNA’s claim for reimbursement from St. Paul
must fail.”51 The court relied on another First Department
ruling, AIU Insurance Co. v. Valley Forge Insurance Co., a
one-page opinion citing no authority which held that
where an insurer did not take part in settlement negotiations or agree to the settlement of an underlying action it
was not required to contribute to the settlement.52

Analysis of St. Paul
The First Department’s holding in St. Paul appears to be
at odds with prior holdings in several respects.
While the St. Paul court asserted that the priority of
coverage issue was not reached because of the indemnity
clause in the underlying trade contract, similar indemnity clauses were also present in Bovis and Tishman, and
in both cases the court reached the priority of coverage
issue based on LiMauro, which reiterated that the terms
of the policies in question, and not any external contracts,
control the order in which the policies will cover a loss
because New York law “recognizes the right of each
insurer to rely on the terms of its own contract with its
insured.”53
In Bovis, the First Department specifically addressed
the issue of what impact an indemnity provision of an
underlying trade contract should have in determining
the priority of coverage. The material facts and issues
of Bovis are fundamentally identical to those of St. Paul:
(1) a covered liability arising from a construction-injury
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claim exhausted the subcontractor’s primary coverage;
(2) the upstream parties were additional insureds under
the subcontractor’s primary and excess policies; (3) the
subcontractor’s excess carrier asserted that the upstream

when determining the “priority of coverage.”55 The
Third Department stated, “[T]he terms of both policies
clearly and unequivocally provide for equal contribution
towards the defense and indemnification . . . and we are

It is standard practice for trade contracts to require the employed party
to indemnify upstream parties and provide them with additional insured
coverage on a non-contributory basis.
parties’ primary coverage was next in the priority of coverage sequence after exhaustion of the subcontractor’s
primary coverage; and (4) the upstream parties’ primary
carriers argued that, based on the indemnity clause of
the underlying trade contract between the insureds, the
subcontractor and his carriers were ultimately liable to
indemnify the upstream parties with respect to the subject liability, and therefore the subcontractor’s excess policy should be next in the priority of coverage sequence.
The Bovis court, however, sided with the subcontractor’s
carriers in holding:
Based on an examination of the terms and role of each
insurance policy at issue, we hold that the additional
insured coverage afforded the construction manager
and owner by the umbrella liability policy of the subcontractor that employed the decedent is excess to the
construction manager’s and owner’s coverage under
the construction manager’s own primary insurance.
We also hold, based on the same examination, that
the construction manager’s and owner’s additional
insured coverage under the subcontractor’s umbrella
policy is excess to their coverage under the primary
insurance maintained by the general contractor that
retained the subcontractor. We reach these conclusions notwithstanding that the insurance provisions
of the underlying subcontract apparently required the
subcontractor to make all of the insurance it provided
to the construction manager and owner applicable on
a primary basis, without contribution by the construction manager’s and owner’s own insurance. Our reasoning is that, under applicable precedent, an umbrella
or excess liability insurance policy should be treated as
just that, and not as a second layer of primary coverage, unless the policy’s own terms plainly provide for
a different result. To hold otherwise would, we believe,
merely sow uncertainty in the insurance market.54

While Bovis was also a First Department ruling, and
is therefore not authoritative in St. Paul, Bovis nonetheless provides recent precedent directly on point. Yet, it
appears irreconcilable with St. Paul.
St. Paul also appears to contradict the Third
Department’s ruling in United States Fidelity, which
directly addressed the issue of whether it is proper to
look to the “other insurance” clauses of the policy or to
the indemnity clauses of the underlying trade contract
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not at liberty to rewrite them to conform to the terms of
a contract to which the insurance companies were not
parties.”56
St. Paul is also difficult to reconcile with the First
Department’s own ruling in Travelers, which relied on
United States Fidelity.57 In Travelers the First Department
was asked to review a supreme court’s priority of coverage determination which was based on a comparison of
the policies’ provisions. The First Department itself stated
that “the motion court properly declined to give evidentiary weight to the insurance procurement provisions of
the subcontract between plaintiff general contractor and
the injured party’s employer, since it is the policy provisions that control and not the provisions of the subcontract.”58
Moreover, St. Paul’s reliance on the subcontractor’s
untested, yet apparent, liability arising from the indemnity
clause of the underlying trade contract also seems misplaced
given the rulings in Bovis and United States Fidelity.59
In Bovis, the First Department specifically addressed
the construction manager’s argument that the court
should hold the subcontractor’s insurers liable for the
entire loss because the primary carriers of the owner, construction manager and general contractor could otherwise
seek recovery from the subcontractor, and ultimately its
umbrella carrier, as subrogees pursuant to a claim of contractual indemnification. As noted earlier, the court was
unpersuaded by this argument, explaining that “the possibility of this [subrogation] scenario playing out in the
long run does not, however, have the effect, at this stage,
of negating the priority of coverage among the applicable
policies arising from the terms of those policies.”60 To
further emphasize this point the court reiterated “[t]he
rights and obligations of the insurers are governed by
their respective insurance policies, not by the underlying
trade contracts among the insureds.”61
Similarly, in United States Fidelity the Third Department
also recognized that, pursuant to the trade contract’s
indemnity clause, after covering the subject loss the general contractors carriers (CNA) would be subrogated to
the rights of the general contractor, thereby entitling CNA
to seek indemnity from the subcontractor, who would
ultimately be covered by its insurer.62 Nonetheless, the

court refused to short-circuit that process based on its
probable eventuality.
Accordingly, it appears difficult to reconcile the First
Department’s holding in St. Paul with its own holdings
in Bovis, Tishman and Travelers, the Third Department’s
holding in United States Fidelity, and the Court of Appeals
holding in LiMauro.
Nonetheless, although St. Paul appears impossible to
reconcile with current New York law, other jurisdictions
have looked beyond the policy to the vendor’s agreement
to determine both the priority of coverage as well as the
scope of coverage afforded the additional insured.63

Conclusion
It is standard practice for trade contracts to require the
employed party to indemnify upstream parties and
provide them with additional insured coverage on a noncontributory basis. Nonetheless, until St. Paul, New York
courts have disregarded the non-contributory aspect of
these indemnification clauses in favor of a priority of
coverage analysis based on the type of coverage each
policy was intended to provide – primary or excess – as
evidenced by both the ratio of the premium relative to
the coverage afforded, and a comparison of the wording
of each policy’s clause concerning other insurance. The
First Department in St. Paul instead held that the priority
of coverage analysis was not reached where an indemnity
agreement assigned liability to a specific party. Although
the St. Paul court stated it reached this decision “particularly” because the primary insurer defending the action
failed to reserve the rights of the excess insurer to seek
contribution from the other primary insurer on the risk,
and because an insurer cannot be forced to contribute to
a settlement to which it did not consent, these grounds
appear vincible and otherwise insufficient to justify such
a radical departure from recent precedent directly on
point and the Court of Appeals ruling in LiMauro.
Given that the Appellate Division’s holdings in Bovis,
Tishman, Travelers, and United States Fidelity were based
on facts substantially similar those in St. Paul, and
LiMauro’s emphasis on looking to the intent of the policies rather than the implications of the indemnity clauses
of the underlying trade agreements, it appears difficult
to reconcile these six cases unless the Court of Appeals
embraces a new exception to the circumstances where a
priority of coverage analysis is required.
Until the Court of Appeals addresses St. Paul, the ruling will sow uncertainty into the procedure for allocating
loss among concurrent primary and excess policies on a
risk where an underlying trade contract with an indemnity clause provides for one party’s coverages to cover
the liability without contribution.
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The Ethical Issues
of Lateral Moves
Whether, When and How to Notify Clients
of a Lawyer’s Resignation
By Barry R. Temkin
awyers contemplating lateral career moves are faced
with an array of potentially conflicting ethical and
fiduciary duties owed to their current firms, existing
clients and the firms which recruit them. Partners planning
a lateral move must consider when to notify existing clients
of the anticipated move, when and whether to “solicit”
existing clients, which clients to notify, when to notify their
current law firm and how to handle the complicated business of transferring files and personal documents. While
the various ethical and fiduciary duties can be identified
easily enough, reconciling them is more challenging.

L

The New York County Lawyers’ Association
Professional Ethics Committee has explained, in interpreting a predecessor rule, that “lawyers do not ‘own’ clients.
A client is free to choose the lawyer who will provide
representation, and may discharge an existing attorney at
any time.”3 ABA Model Rule 1.16(a) requires a discharged
lawyer to withdraw from representation of the client,
thereby acknowledging the client’s authority to discharge
the lawyer at will. Thus, basic principles of legal ethics
posit that lawyers should be free to make career moves
and clients should be free to change lawyers at any time.4

Client Choice of Counsel

Penalties on Competition

Both the departing partner and the former firm must
respect the client’s right to select counsel. Under the
American Bar Association Model Rules of Professional
Conduct, a lawyer may not enter into an agreement
restricting the right of a lawyer to practice law. According
to ABA Model Rule 5.6: “A lawyer shall not participate in
offering or making: (a) a partnership, shareholders, operating, employment or other similar type of agreement that
restricts the right of a lawyer to practice after termination
of the relationship, except an agreement concerning benefits upon retirement.”1 The commentary to Model Rule
5.6 explains the purpose behind the Rule: “An agreement
restricting the right of lawyers to practice after leaving a
firm not only limits their professional autonomy but also
limits the freedom of clients to choose a lawyer.”2

The principles of lawyer mobility and client choice were
recognized in a line of cases beginning with Cohen v. Lord,
Day & Lord,5 which considered the enforceability of a
partnership agreement restricting a partner’s ability to
receive accrued compensation when joining a competing
firm. Under the firm’s partnership agreement, a withdrawing partner would receive a three-year buyout of
the proportionate share of the partner’s capital account.
However, no payments for trailing fees or profits collected after departure would be made to a partner joining
a competing firm in a contiguous jurisdiction. According
to the agreement, “if a Partner withdraws from the
Partnership and without the prior written consent of
the Executive Committee continues to practice law in
any state or other jurisdiction in which the Partnership
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maintains an office or any contiguous jurisdiction, . . . he
shall have no further interest in and there shall be paid
to him no proportion of the net profits of the Partnership
collected thereafter, whether for services rendered before
or after his withdrawal.”6
Cohen went into competition with his former firm and
sued his former partners when they refused to pay him his
share of fees collected after his departure. The New York
Court of Appeals declared the forfeiture-for-competition
clause unenforceable pursuant to Disciplinary Rule 2-108(A)
of the former New York Lawyer’s Code of Professional
Responsibility, which, like New York’s current rules, proscribed “a partnership or employment agreement with another lawyer that restricts the right of a lawyer to practice law
after the termination of a relationship created by the agreement, except as a condition to payment of retirement benefits.”7 The Lord, Day & Lord partnership agreement violated
the Code of Professional Responsibility because it restricted a
partner’s right to practice law, and, conversely, restricted the
client’s choice of counsel. According to the Court:
We hold that while the provision in question does
not expressly or completely prohibit a withdrawing
partner from engaging in the practice of law, the significant monetary penalty it exacts, if the withdrawing
partner practices competitively with the former firm,
constitutes an impermissible restriction on the practice
of law. The forfeiture-for-competition provision would
functionally and realistically discourage and foreclose
a withdrawing partner from serving clients who might
wish to continue to be represented by the withdrawing
lawyer and would thus interfere with the client’s choice
of counsel.8

The twin principles of lawyer freedom of practice
and client freedom of choice were further affirmed in
a 1994 legal ethics opinion from the Virginia State Bar,
which disapproved a partnership agreement imposing
a financial penalty upon withdrawing lawyers who go
into private practice.9 Under the contemplated agreement, “withdrawing lawyers who take clients of the law
firm and compete with it following their withdrawal are
obligated to pay a certain portion of such clients’ postwithdrawal fees to the law firm.”10 Other unspecified
financial disincentives were imposed on departing lawyers under the proposed partnership agreement.
Such provisions in a partnership agreement unethically restricted the right of a withdrawing partner to
compete with his former firm. According to the Virginia
Ethics Committee, “clients of a law firm are not commodities. . . . Clients are not ‘taken’; they have an unfettered
right to choose their lawyer. Correspondingly, lawyers
withdrawing from a law firm have an unfettered right to
represent clients who choose them rather than choose to
remain with the law firm.”11 As a result, a departing lawyer who takes firm clients with him or her cannot ethically be required to share post-withdrawal fees with the
lawyer’s former firm.12 Clients are not commodities to be
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bought or sold; their freedom of choice must be respected
in the event of a partner’s lateral move.
However, as suggested by Ronald Minkoff, a past
President of the Association of Professional Responsibility
Lawyers, some financial disincentives may be imposed
on a withdrawing partner, provided the disincentives
are applied uniformly to all departing partners across
the board and do not unfairly single out partners who
leave for competing law firms.13 For example, a New
York court has upheld in principle a partnership agreement that reduces payments to all withdrawing partners
“to the extent that the withdrawing partner’s annual
earned income, from any source, exceeds $100,000.”14
Thus, Minkoff posits that there is at least some authority
that “across-the-board financial disincentives for leaving
the firm may be acceptable” provided that competing partners are not treated more harshly than other withdrawing
lawyers.15 Moreover, a firm may place restrictions on bona
fide retirement benefits. A limited exception to ABA Model
Rule 5.6(a) allows “restrictions incident to provisions concerning retirement benefits for service with the firm.”16

The Minority View
A minority view was taken in a California case, which
upheld a partnership restriction not that dissimilar to
the agreement found unenforceable by the New York
Court of Appeals in Cohen. Howard v. Babcock concerned
a partnership agreement which provided that departing
partners who went into direct competition with their
former firm were entitled to a buyout of their capital
accounts but not trailing fees collected or profits earned
after departure.17 The departing partners in that case
went into direct competition with their former firm –
both firms engaged in insurance defense work – and
took 200 client files with them. When the former firm
refused to pay trailing fees and profits, the former partners sued, claiming a restriction on their freedom to
practice. The court sided with the former law firm and
upheld the agreement. The California Supreme Court
rejected the reasoning of Cohen, saying that “a revolution
in the practice of law has occurred requiring economic
interests of the law firm to be protected as they are in
other business enterprises.”18 The California court considered law firms to be subject to the same type of legal
analysis as other businesses and concluded that “[a]
n agreement that assesses a reasonable cost against a
partner who chooses to compete with his or her former
partners does not restrict the practice of law. Rather, it
attaches an economic consequence to a departing partner’s unrestricted choice to pursue a particular kind
of practice.”19 California’s view, however, remains the
maverick, minority interpretation.20 The overwhelming
majority of jurisdictions eschew partnership agreements
that impose financial burdens on departing partners who
go into competition with their former firms.

Fiduciary Duty to Former Firm
The freedom of lawyers contemplating lateral moves is
not untrammeled. They have duties not only to their clients but to their partners as well. There is some interplay
between common-law tort principles, which emphasize
departing partners’ fiduciary duties to their law firms, and
ethics rules, which promote client freedom, and lawyer
mobility – and proscribe deceptive conduct by attorneys.
A departing partner’s common-law fiduciary duty to
his former firm was the subject of Graubard Mollen Dannett
& Horowitz v. Moskovitz.21 The defendant, Moskovitz,
was a founding partner of a small firm, to which he
had devoted over 40 years of practice. Moskovitz, along
with several other senior partners, entered into a written
agreement with the firm’s other partners by which they
agreed to gradually wind down their practices, and “not
do anything to impair the firm’s relationship with its
existing clients and business.”22 Nonetheless, unhappy
with his situation, the still-ambitious 73-year-old senior
partner entered into negotiations with a competing firm
and obtained the explicit promise of his current firm’s
largest client to move with him to the new firm. Upon
learning of Moskovitz’s plan to jump ship with the firm’s
biggest client, his existing partners locked him out and
sued for breach of contract, breach of fiduciary duty and
unjust enrichment.
Moskovitz moved unsuccessfully for summary judgment. In affirming denial of the defendant partner’s
motion, New York’s then-Chief Judge, Judith Kaye, wrote
that “as a matter of principle, pre-resignation surreptitious ‘solicitation’ of firm clients for a partner’s personal
gain – the issue posed to us – is actionable.”23 There is a
difference, however, between preresignation solicitation of
clients and notice to clients. According to the Court:
As a matter of ethics, departing partners have been
permitted to inform firm clients with whom they have
a prior professional relationship about their impending withdrawal into new practice, and to remind the
client of its freedom to retain counsel of its choice.
. . . Ideally, such approaches would take place only after
notice to the firm of the partner’s plans to leave.24

According to the Court, a lawyer may properly take
steps to locate alternative space and interview for a new
position, and departing partners may inform clients with
whom they have a prior professional relationship about
their planned moves. However, such approaches ideally
should take place after notice to the partner’s existing firm.
On the specific facts before it, the Court had no problem
finding Moskovitz’s conduct actionable: “[L]ying to clients
about their rights with respect to the choice of counsel,
lying to partners about plans to leave, and abandoning the
firm on short notice (taking clients and files) would not be
consistent with a partner’s fiduciary duties.”25
While exactly what constitutes impermissible preresignation solicitation has been determined on a case-by-

case basis, one thing is for sure: courts don’t like extensive
surreptitious pre-resignation solicitation of clients, particularly when it causes substantial injury to the departing
partner’s former firm. In Dowd & Dowd v. Gleason, partner
Nancy Gleason surreptitiously solicited the largest client
of her small firm and voted herself bonuses exceeding
$150,000, without disclosing to her partners her intention
to leave.26 The largest bonus, $100,000, was paid 10 days
before Gleason left her firm.27 She also paid down the
firm’s line of credit. Even before informing her partners
that she was leaving, Gleason told her future bankers that
Dowd’s largest client had agreed to follow her to her new
firm. Evidence presented at trial included a “business
reference” who stated that “Nancy Gleason’s group has
a real lock on the Allstate business and [that] he believes
this client relationship will last for years.”28
Gleason left abruptly, taking with her the firm’s largest client and several key employees, who were also
solicited prior to departure. Her conduct was held to be
actionable as a breach of fiduciary duty. In finding for
Gleason’s former firm, the court balanced the freedom
of the firm’s clients to select counsel of their choice
against the interest of the firm in securing the loyalty of
its partners:
We are by no means asserting that clients of a law firm
are the property of the firm in terms of “chattel,” but
we are reaffirming the tenet that preresignation solicitation of firm clients for a partner’s personal gain is a
breach of the partner’s fiduciary duty to the firm.29

Thus, the Appellate Court of Illinois affirmed a jury
verdict in favor of Dowd & Dowd. Gleason was never
disciplined by the Illinois State Bar.30

Ethical Issues Under ABA Formal Opinion 99-414:
When to Notify Clients
Although they overlap in practice, tort concepts like
breach of fiduciary duty are analytically distinct from
ethics rules, which are meant to guide the conduct of
lawyers, and provide a basis for attorney discipline.31
Both the migrating partner and former firm have duties
to clients under the ABA Model Rules of Professional
Conduct and their state analogues. Model Rule 1.4 obligates lawyers to keep clients informed as to the status of
their cases. This Rule has been interpreted to require a
lawyer and law firm to notify a client of the departure of
the attorney actively handling the client’s files.
The American Bar Association has authored the most
thorough treatment of the topic of whether, when and
how to notify clients of a partner’s resignation. In Formal
Opinion 99-414, the ABA Ethics Committee opined that
departing lawyers may ethically notify existing clients
with whom they have a direct professional relationship of
their departure before resigning. According to the ABA,
“[t]he departing lawyer and responsible members of the
law firm who remain have an ethical obligation to assure
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that prompt notice is given to clients on whose active
matters she currently is working.”32
The ABA added that “we reject any implication of [past
opinions] that the notices to current clients and discussions
as a matter of ethics must await departure from the firm.”33
Ideally, the resigning partner and current firm should give
joint notice to the clients. However, under some circumstances, and with certain safeguards, lawyers may notify
their clients prior to announcing their resignation:
The lawyer does not violate any Model Rule in notifying the current clients of her impending departure by
in-person or live telephone contact before advising the
firm of her intentions to resign, so long as the lawyer
also advises the client of the client’s right to choose
counsel and does not disparage her law firm or engage
in conduct that involves dishonesty, fraud, deceit, or
misrepresentation.34

While permitting a departing lawyer, in some circumstances, to notify an existing client of an anticipated move
prior to resignation, ABA Opinion 99-414 imposes certain
ethical guidelines on such notice. These are as follows:
1. the notice should be limited to clients on whose
active matters the lawyer has direct professional
responsibility at the time of the notice (i.e., the current clients);
2. the departing lawyer should not urge the client to
sever its relationship with the firm, but may indicate the lawyer’s willingness and ability to continue
responsibility for the matters upon which he or she
currently is working;
3. the departing lawyer must make clear that the client
has the ultimate right to decide who will complete
or continue the matters; and
4. the departing lawyer must not disparage the lawyer’s former firm.35
This analysis is consistent with other authorities which
have recognized the departing lawyer’s duty to give
notice of resignation to clients on whose files the lawyer
has exercised substantial and direct responsibility.36 For
example, the Colorado Bar Association Ethics Committee
has emphasized that clients must be given notice of the
departure of a lawyer who has primary authority over
the clients’ legal matters: “Not only are the remaining
and departing lawyers permitted to contact clients about
an impending change in personnel, they are required to
provide the client with at least enough information to
determine the future course of the representation.”37

Preresignation Notice vs. Solicitation
These principles invite a comparison between the ethical guidelines spelled out in ABA Ethics Opinion 99-414
and the tort principles of fiduciary duty explained in
Graubard. Interestingly, even though ABA Ethics Opinion
99-414 cites the Graubard case, there is mere overlap,
and not complete agreement, at least in emphasis, upon
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whether or not a lawyer may ethically notify existing
clients prior to resigning from the firm. Both opinions
express a preference for notifying the firm before the clients. Graubard indicates that the first notice should “ideally” be to the partner’s current firm. ABA Ethics Opinion
99-414 agrees that the “[f]ar the better course” is for the
firm and departing partner to give joint notice to the lawyer’s clients.38 Some ethicists urge lawyers never to give
pre-resignation notice of their departure to clients.39
The ABA opinion observes, however, that joint notice
is not always feasible and repeatedly suggests that the
departing partner may notify (but not solicit) existing
clients before resignation from the firm. Paralleling some
of the reasoning of Ethics Opinion 99-414, the Colorado
State Bar has stated that, while it is preferable for the firm
and departing lawyer jointly to notify clients of the latter’s departure, this is not always possible. If either the
departing lawyer or the firm fails or refuses to participate
in providing timely and appropriate joint notice, unilateral notice may be appropriate.40
One potential scenario where the attorney making a
lateral move may seek to provide unilateral notice, or
at least be entitled to additional flexibility, could occur
where there is a reasonable expectation of overt hostility
and/or obstructionism on the part of the partners being
left behind. William Schuman, a partner at McDermott
Will & Emery, has hypothesized about situations calling
for advance notice to clients:
[A]dvance notice to the firm may not be feasible,
especially where the lawyer’s announced departure
is likely to result in acrimony. The attorney may be
immediately escorted out the firm’s door, making it
impossible to provide clients with advance notice. This
contradictory view of “fair play” makes the departing
lawyer’s determination of what to say and when to say
it that much more difficult.41

The ABA Ethics Committee has similarly written, “the
lawyer’s mere notice to the firm might prompt her immediate termination.”42
There is little judicial authority to support Schuman’s
view, however. Indeed, most departures involve some
form of “acrimony” or some other form of unpleasantness.
Permitting an exception to the general rule in situations
involving acrimony would swallow the rule. No scholar
has persuasively posited precisely what level of acrimony
would justify pre-resignation notification of clients.
Active preresignation solicitation of clients – even
clients with whom the departing lawyer has a direct,
personal relationship – can raise ethical issues, as well
as give rise to tort liability for breach of fiduciary duty.43
Under ABA Ethics Opinion 99-414, a lawyer contemplating a lateral move to a competing firm may ethically
inform clients of the move prior to resignation, provided
that the lawyer does not solicit the clients’ business or
disparage his or her current firm.44 The departing lawyer

must also take into consideration the four conditions
cited by the ABA. On the other end of the spectrum is the
conduct of the defendant in Graubard, where the departing lawyer had aggressively solicited and entered into an
explicit agreement with his largest client to move with
him to his new firm.
The potential inconsistency between lawyers’ ethical
duties under ABA opinion 99-414 and their fiduciary
duties under the Graubard line of cases can be resolved in
several ways. First, there is a difference between merely
notifying a client of the resigning partner’s lateral move
(as discussed in ABA Ethics Opinion 99-414) and actively
“soliciting” those clients to migrate with the partner to
the new firm, as proscribed in Graubard.
The question of direct solicitation of clients by a
departing lawyer is the subject of Ethics Opinion 679 of
the New York County Lawyers’ Association (NYCLA)
Professional Ethics Committee.45 That opinion, which was
written under New York’s former Code of Professional
Responsibility, acknowledged that, while in-person solicitation of prospective clients is generally impermissible,
a lawyer may engage in direct, in-person solicitation of a
current or former client. A lawyer who has left a former
practice may ethically solicit business from clients “for
whose active, open and pending matters the lawyer was
directly responsible as a partner or associate,” provided
that the lawyer emphasizes the client’s freedom of choice
to select counsel.46 The NYCLA opinion presupposed that
the lateral partner had already left the former firm and
did not address the timing of the notice.
Solicitation is a term of art (and not science) in legal
ethics. Judge Kaye did not define the term in her opinion
in Graubard. New York’s Judiciary Law bans solicitation
by attorneys, again without defining it.47 New York’s 2009
Rules of Professional Conduct (N.Y. Rules) – which postdate the 1995 opinion in Graubard – define solicitation as
“any advertisement initiated by or on behalf of a lawyer
or law firm that is directed to, or targeted at, a specific
recipient or group of recipients . . . the primary purpose
of which is the retention of the lawyer or law firm, and a
significant motive for which is pecuniary gain.”48
Under current N.Y. Rule 7.3(a), a lawyer may not
engage in solicitation “by in-person or telephone contact,
or by real-time or interactive computer-accessed communication unless the recipient is a close friend, relative,
former client or existing client.”49 A lawyer planning a
lateral move could not ethically solicit business, before
or after notice to his or her current firm, from firm clients
with whom the lawyer had no direct personal contact.
And, at least under the current rules, pecuniary motive is
a factor in determining whether a conversation is impermissible solicitation. Under ABA Ethics Opinion 99-414, a
law partner planning to resign from a law firm in order
to pursue an opportunity in government service or to
retire from the practice of law may ethically notify exist-

ing clients of a planned move prior to giving notice to the
partnership. In fact, such a lawyer must notify clients of
the planned move. The same result would be obtained
under the current New York ethics rules, because the
lawyer’s motive to obtain personal pecuniary gain is part
of the definition of solicitation in N.Y. Rule 7.3. And Judge
Kaye included the partner’s motivation to seek “personal
gain” as part of her opinion in Graubard.50
While there is considerable overlap and interplay
between ethics rules and common law, there are important
differences which help explain the differing emphases in
ABA Ethics Opinion 99-414 and Graubard. The ABA Ethics
Committee is charged with interpreting the ABA Model
Rules of Professional Conduct. The ABA Ethics Committee
has no jurisdiction to interpret the common law of, e.g.,
New York. Thus, a lawyer’s conduct may be consistent
with the ABA Model Rules of Professional Conduct (which
are similar but not identical to the New York Rules of
Professional Conduct in regards to lateral moves) and still
be liable in court for breach of fiduciary duty, just as a
lawyer could be held civilly liable for malpractice without
having violated the lawyer’s duty of diligence under N.Y.
Rule 1.3. At least theoretically, a lawyer’s pre-resignation
notification to clients may be ethically permissible under
ABA Opinion 99-414, yet still potentially subject a lawyer
to tort liability for breach of fiduciary duty.

Risk Management Techniques
Law firms looking to bring on lateral hires may resort to a
variety of techniques to minimize their own risks. Ethicist
Anthony Davis, a partner at Hinshaw & Culbertson,
advises law firms to manage their recruitment centrally
to ensure that the hiring process itself is compliant with
existing law. Davis explains, “If every individual partner
in a large firm is permitted unrestrained freedom to negotiate the potential movement of colleagues at other firms,
the hiring firm will always be exposed to the potential
that the individual partner went further than is permissible under the standards set out in the new case law.”51
In addition, the new firm should ensure that the
incoming partner understands and complies with existing law. Some ethicists advise incoming counsel to
confer with an independent ethics consultant to ensure
that appropriate due diligence is conducted and that the
incoming partner does not impermissibly solicit existing
firm clients or associates. The advantage to using an independent outside consultant to manage the hiring process,
rather than having the incoming firm micromanage the
conduct of the incoming partner, is that it avoids the socalled Pottery Barn “you break it you own it” problem. In
other words, a law firm that gives advice to an incoming
partner about his or her solicitation of existing clients
and/or associates could potentially find itself legally
responsible, by virtue of that advice, for conduct that it
otherwise would not be responsible for under the law.52
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Departing partners making lateral moves should also
avoid managerial decisions once they have made up
their minds to leave. Bear in mind that a reviewing court
is likely to impose common sense notions of fairness
and justice. Thus, a partner who votes herself a $100,000
bonus two weeks before jumping ship with the law firm’s
largest client and all of its associates is unlikely to receive
a warm judicial reception.53

Conclusion
A partner contemplating a lateral move to a competing
firm owes duties to existing clients pursuant to N.Y. Rule
1.4. Both the departing partner and the former firm must
respect the client’s freedom of choice. To this end, a law
firm may not ethically impose a burden on a partner’s
freedom to compete with it.
The departing lawyer also owes a fiduciary duty to the
old firm. While a migrating partner is obligated to give
notice to existing clients, the departing partner should
avoid active solicitation of existing clients until after giving notice to the former firm. The line between permissible notice and impermissible solicitation is best drawn
by ABA Formal Ethics Opinion 99-414.
A word of caution is in order. ABA Model Rule 8.4(c) proscribes attorney conduct “involving dishonesty, fraud, deceit
or misrepresentation.” Particularly egregious cases involving
deception by departing partners in law firms can result and
have in some instances resulted in professional discipline. ■
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incur fewer costs and attorney fees
than you would defending the case.
Settlement results in finality to your
case. Sometimes, however, you might
not have the luxury of time to settle
before you have to answer the complaint. And sometimes bringing up the
subject of settlement with the plaintiff
after you’ve only just received the
complaint will signal to the plaintiff
that your case is weak.1 At that point,
the plaintiff might make unreasonable settlement demands. A “standstill
agreement” is one method to engage in
settlement negotiations.2 The case is at
a standstill: the plaintiff won’t default
you for not answering the complaint;
no disclosure or other disclosure devices will be used for a specific amount of
time that both sides designate. Either
party may revoke the agreement if
notice is given to the other side.
You might also want to contemplate
arbitration or mediation before you
answer. It’s cheaper and faster, and
both sides might leave happy.
You should also consider seeking
protection under the federal bankruptcy laws, if that applies to you.3 Once
you’ve filed for bankruptcy, federal
law automatically stays pending state
court litigation.4
You may also consider not answering the complaint and, instead, allow
the plaintiff to seek a default judgment
against you.5 This is almost always a
bad option, however. If, for example,
you’re not subject to personal jurisdiction in New York, you should challenge jurisdiction and incur litigation
costs instead of having a default judgment entered against you. If the court
lacks subject-matter jurisdiction, assert
this defect as an affirmative defense in
your answer before the court in which
the suit was filed instead of having a
default judgment entered against you.
You might be insolvent and believe that
not answering the complaint is better
than answering: Doing so might be an
option if the plaintiff is seeking only
monetary damages.6 But you should

also consider that one day your client
might become solvent, and the default
judgment the plaintiff entered against
your client might still be enforced.
Consider these risks before choosing
not to answer the complaint.
If the litigation involves an injury,
contact your insurer before answering.7 Some insurance policies require
the insurer to defend against the action.
One condition to your insurance coverage might obligate you to notify the
insurer of the action. Look at your
insurance policy to make sure you
comply with any notice requirement.
If you’re a pro se defendant, you
might not have found an attorney in
time to submit an answer. You might
have to find an attorney who is specialized in the area of law particular to
the lawsuit. Your attorney will need to
investigate the facts and research the
law before submitting an answer. All
this takes time.
If you won’t be able to answer the
complaint on time, ask the plaintiff, or
the plaintiff’s counsel if the plaintiff
is represented, to extend your time
to answer.8 Adjournments generally
range from two to six weeks. Submit a
stipulation to the court, signed by you
and your adversary, stating the date
you must submit the answer. Some
plaintiffs will agree to extend your
time to answer, but only if you agree
that service of the complaint was proper. Don’t waive personal jurisdiction
so quickly. Attorney and client need
to consider the repercussions of this
concession. Answering quickly and
preserving your defenses or seeking
relief from the court is usually the better option.
If your adversary refuses to extend
your time to answer, you may move
to extend your time to answer if the
deadline has passed or even if the
deadline hasn’t passed. You should
move to extend your time to answer
by order to show cause.9 For a court
to grant an extension under CPLR
3012(d), you’ll need to show a reasonable excuse to justify the extension.10
For an extension under CPLR 2004,
you must show good cause. If you

move after the deadline to answer
has passed, you’ll need to show a
reasonable excuse and a meritorious
defense because you’ve defaulted.11
If you’ve served the answer after the
deadline has passed, you may move
for an order compelling the plaintiff to
accept late service; to succeed, you’ll
need to show a reasonable excuse for
the delay.12
The court will consider several factors to determine whether to grant an
extension.13 One factor is the length of
the delay. The longer you’ve delayed
in submitting an answer, the greater
the prejudice to the plaintiff. Also,
the court will consider whether the
delay was deliberate, the defense is
meritorious, the failure to respond
is excusable, and the defendant has
demonstrated a good-faith intent to
defend the action.

Purpose of the Answer
The purpose of an answer is to allow
you, the defendant, to respond to the
complaint. The answer lets you narrow the factual issues in dispute. The
answer also gives you the opportunity
to assert affirmative defenses, counterclaims, and cross-claims.14
If you have objections to the complaint, you can’t interpose those
objections in an answer. Reserve your
objections by moving to strike some
aspect of the complaint or for a more
definitive statement if the complaint
is vague.15
You may include in your answer a
counterclaim against the plaintiff and a
cross-claim against a co-defendant.
The starting point for drafting an
answer should be your own answers to
the allegations in the complaint. Read
the complaint, and use your version of
the facts.

Format of the Answer
All answers must conform to the format requirements applicable to all
court papers.16
Under CPLR 3014, use separate
headings separately to plead affirmative defenses. Although separate headings aren’t required throughout the
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answer, it’s helpful to use separate
divisions.
Separate headings are useful for
the following parts of your answer: (1)
introductory statement; (2) jurisdiction; (3) causes of action; (4) parties; (5)
response to allegations; (6) affirmative
defenses; (7) conclusions; (8) counterclaims; and (9) cross-claims.17
Under CPLR 3014, consecutively number each paragraph in the
answer.
Different techniques exist for numbering paragraphs in your answer.

Parts to the Answer
Caption: Begin the answer with a caption. Under CPLR 2101(c), state the
name of the court, venue (the county
where the suit is filed), title of the action,
identification of the parties, nature of
the paper (“Answer”), and index number of the action. If a judge has been
assigned to the case, put the judge’s
name on the right side of the caption.
Copy verbatim the caption from the
complaint, including errors the plaintiff
made in the complaint. Don’t correct
the caption in your answer.

If you fail to respond to any allegation
in the complaint, the court will deem the
allegation admitted against you. The court
will see your silence as an admission.
One technique is the “correspondingparagraphs” numbering technique.18
For each paragraph in the complaint,
respond to the corresponding paragraph in your answer with the same
number as that in the complaint.
Example: 15. Defendant denies each
allegation in paragraph 15 of the
complaint.
16. Defendant denies each allegation in paragraph 16 of the complaint.

This technique makes it easy for the
court and the plaintiff to track the
complaint and the corresponding
answer.
Instead of repeating yourself, refer
to series of paragraphs at once.
Example: 15–18: Defendant denies
each allegation in paragraphs 15-18
of the complaint.

Another option is to address “several non-consecutive complaint paragraphs in a single answer paragraph.”19
This method disregards the numbering
scheme in the complaint.
Example: 1. Defendant denies the
allegations contained in paragraphs 1, 7, 9, 21, 35–40, 55, and 59
of the complaint.
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In multi-party actions, identify the
first named party on each side and use
“et al.” to indicate that one or more
parties exist but aren’t identified by
name. The best practice is to identify all the parties unless doing so is
lengthy and cumbersome.20
Introductory Statement: Under
the caption, include an “Introductory
Statement” in which you identify
the defendant, the defendant’s counsel, the plaintiff, and the pleading to
which the answer responds. Example:
“Defendant XYZ (Defendant), by its
attorney Adams, Babtista, Moretti, and
Shulman, P.C., for its answer to the
complaint of Adam Smith (Plaintiff),
states as follows:”
Response to Allegations: After the
introduction, include a section titled
“Response to Allegations.” This is
the body of the answer. The body of
the answer contains the defendant’s
responses to the plaintiff’s allegations.
You must respond to each allegation
in the complaint. If you fail to respond
to each allegation, the court will deem
the allegation admitted against you.
The court will see your silence as an
admission.

You have several options in the
way you answer the allegations. You
may admit the allegation. Example:
“Defendant admits the allegations
in paragraph 58 of the complaint.”
Admitting an allegation in the complaint creates a presumption sufficient
to sustain the plaintiff’s burden of
proof. The plaintiff can use your admission, instead of evidence, to prove the
allegation asserted.
Another option is to “deny” the
allegation. This is the best option if you
know “first hand that the allegation is
false, the denial is outright, without
any qualifying language.”21 Example:
“Defendant denies the allegation in
paragraph 7.”
Another option is to state that the
defendant “lacks knowledge or information sufficient to form a belief as to
whether the allegation is true.”22 This
option is problematic if the defendant
is in a position to know the facts.
Another way to handle the matter is
to address the allegation. For example,
you may state that the allegation is a
legal conclusion and that no response
is required.
Because the bulk of the answer
is contained in the “Response to
Allegations” section, the Legal Writer
will discuss this in depth in next issue’s
column.
Affirmative Defenses: If you’re
asserting a defense under CPLR 3018(b),
raise these defenses in a section titled
“Affirmative Defenses.” Separately
state and number each defense.23
Example: “First Affirmative Defense”;
“Second Affirmative Defense.” Each
affirmative defense, similar to the
cause(s) of action in the complaint, has
elements. Lay out the elements to the
defense in the answer.
Affirmative defenses aren’t the
plaintiff’s burden to prove in the
action; affirmative defenses are for you
to plead in your answer and prove at
trial.24
Under CPLR 3018(b), an affirmative
defense is a matter that would be likely
to surprise the plaintiff or raises fact
issues not appearing on the face of the
complaint.

Under CPLR 3018(b), you have
several affirmative defenses to choose
from: arbitration and award; collateral
estoppel; the plaintiff’s culpable conduct under the comparative-negligence
rule; discharge in bankruptcy; illegality; fraud; the defendant’s infancy or
other disability; payment; release; res
judicata; statute of frauds; and statute of limitations. Other affirmative
defenses include adverse possession;
truth in a defamation action; laches;
qualified privilege; “several only” liability; and standing to sue.
Counterclaims and Cross-Claims:
Assert counterclaims or cross-claims
after the “Response to Allegations”
and “Affirmative Defenses” sections.
You may continue with the numbering
scheme from the earlier sections, or
you may start this section with paragraph number “1.” Separately state
and number each counterclaim and
cross-claim.
Conclusion: The CPLR doesn’t
require you to include a “Conclusion”
section, but a conclusion section might
be helpful to identify the relief you
seek. The “Conclusion” is similar to
the “Demand for Relief” contained in
the complaint.
Example: WHEREFORE, defendant
demands judgment as follows:25
1.
Dismissing the complaint
with prejudice;
2.
Its costs of suit, including
attorney fees, incurred in defending this action;
3.
Interest at the legal rate; and
4.
Such other and further relief
as the court deems just and proper.

If you’ve asserted any counterclaim or
cross-claim, demand your relief after
demanding that the complaint be dismissed.
Example: WHEREFORE, defendant
demands judgment as follows:26
1.
Against plaintiff dismissing
the complaint.
2.
Against plaintiff on the counterclaim in the amount of $___ plus
interest;

3.
Against defendant XYZ
Corporation on the cross-claim in
the amount of $____ plus interest;
4.
Against plaintiff and defendant for the costs of suit, including attorney fees incurred in this
action; and
5.
Such other and further relief
as the court deems just and proper.

Indorsement: The answer ends with
an indorsement:27 state the defense
counsel’s name, address, and telephone
number. If the defendant isn’t represented, state the defendant’s name,
address, and telephone number. Also
state the date counsel indorsed the
answer; the city where the answer was
drafted; the party or parties defense
counsel represents; on whom the
answer will be served; the individual
attorney and the attorney’s firm; and
co-counsel or associated counsel. Some
attorneys (depending on local rules)
include the last four digits of their
Social Security number.28
Signature: The Uniform Rules
require that the answer be signed by
the defendant or defendant’s attorney,
but the CPLR doesn’t require counsel
to sign the answer.29
Verification: If the plaintiff has verified the complaint, the answer must
also be verified.30 See part IV of this
series, in which the Legal Writer discussed verification in the context of
writing the complaint.
Exhibits: You may attach “writings” to a pleading, as exhibits, under
CPLR 3014. These exhibits are meant
to provide a complete defense to the
complaint.
Proof of Service: You must attach
on a separate page at the end of the
answer proof that you served the
answer. You don’t need to attach this
proof to the copies you’ve served on
the other parties. Attach the proof of

service (affidavit of service or affirmation of service) to the original filed
with the court.31
In next issue’s column, the Legal
Writer will continue with techniques
on writing the answer.
■
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LANGUAGE TIPS
BY GERTRUDE BLOCK

Q

uestion: How did a small,
innocuous word like spin
become powerful enough to
create and sway public opinion?
Answer: The attorney who asked
this question noted that the noun spin
in its original sense was domestic and
innocuous: “the twisting of yarn that
could be tightly spun without being
damaged.” As a verb, however, it
became a metaphor, for example, in
the phrase, “to spin a yarn,” describing the telling of original tales by a
story-teller.
“Spin” was not described as a political weapon until the late 20th century.
In October 1984, the New York Times
portrayed lobbyists as modern talespinners promoting their agendas:
A dozen men in good suits and
women in silk dresses will circulate smoothly among the reporters,
spouting confident opinions. They
won’t be just press agents trying to
impart a favorable spin to a routine. They’ll be the Spin Doctors,
senior advisers to the candidates.

Today, spin is ubiquitous. The corporate world creates “facts” with spin.
One notable success from the 1950s
was the Clairol corporation’s promotion of a new product using marketing “spin.” Clairol had developed
a hair-dye that could simultaneously
bleach, shampoo, and dye human hair.
But to sell it, Clairol had to change
the public idea that only “fast” and
“cheap” women dyed their hair. To
do so, its marketers carefully applied
euphemism. First Clairol substituted
the inoffensive word color for the pejorative word dye. This change made
dyed hair respectable.
Then Clairol marketers put a question in their ads: “Does she or doesn’t
she?” And they supplied the answer:
“Only her hairdresser knows for sure.”
(If people could not tell that your hair
color was artificial, why not make it
the color you’d like?)
Finally Clairol placed full-page ads
in women’s magazines depicting a
beautiful youthful blond woman playing with her equally blond child in a
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flower-filled meadow. The marketing
was now complete. Clairol-colored hair
was not merely beautiful but acceptable as well; within a short time the
number of women who dyed their hair
burgeoned from 7% to more than 40% –
and that number continues to increase.
Others groups also became aware
of the power of spin – scientists, for
example. In a letter to the professional
journal Chemical & Engineering News,
one chemist spoke for many when
he objected to the use of the adjective chemical, arguing that it had been
“tainted by association” in phrases like
harmful chemicals and chemical addiction.
A retired engineering professor wrote
that the phrase unleaded gasoline should
be avoided because it implied that
gasoline had been removed from lead,
which in fact it had never contained.
Pharmacists urged that drug stores be
called pharmacies due to the unsavory
connotation of “drugs.”
Even academia uses spin to attract
students. For example, to promote its
Master’s degree Public Relations graduate programs, Kent State University
promises that it will teach its PR students
“cutting-edge techniques” so they can
compete successfully in the marketplace.
Politicians of both major parties are
masters of “spin.” What Democrats
call “climate change” Republicans call
“climate variability.” Democrats decry
“clear-cutting” in forests; Republicans
talk about the “healthy forests” that
result. What Republicans dubbed
“ANWAR,” Democrats insisted on calling by its full name, “Arctic National
Wildlife Refuge.” The state of Georgia
at first refused to acknowledge evolution, calling it “biological change”
(finally admitting, however, that the
theory of evolution does exist).
In their literature, environmentalists
use the word problems: “We have the
gopher problem; we have the panther
problem; we have the problem of the
loss of bald eagle nests.” Nonsense,
say their critics; environmentalists are
“tree-huggers.”
Military spokesmen choose euphemisms carefully. Their term “surgical

strike” implies a bloodless military
procedure. If the strike unintentionally kills civilians, these deaths are
called “collateral damage.” The military objected to the term “troop surge,”
instead preferring “troop increase.”
That change of language removes the
expectation of a quick withdrawal
afterwards.
The verb embed has traditionally
been defined as “to fix objects firmly in
a mass.” But in Iraq, the military created a new noun, embeds, to refer to people – members of the press and other
civilians accompanying our troops into
war zones. People had never before
been referred to as “embeds.” That
new language helped to de-personalize the “embeds.”
Even in his madness, indicted
Tucson serial murderer Jared Loughner
appears aware of the power of spin.
He explains in his Web postings that
English grammar is not merely a set
of rules, it is a government conspiracy intended to standardize people’s
thinking. He believes he could invent a
new grammar to prevent the power of
“government” over people’s minds.
That was apparently what prompted Loughner’s bizarre question at
an open meeting in 2007. He asked
Representative Giffords, “What is government if words have no meaning?”
He told a friend that he was outraged
when Representative Giffords did not
answer, merely passing on to the next
question. And he was surprised when
the friend replied, “Dude, no one’s
going to answer that!”
There is little doubt that language is
able to influence thinking. Loughner’s
irrational belief in the extreme power
of that theory, however, is one evidence of his dementia.
GERTRUDE BLOCK is lecturer emerita at the
University of Florida College of Law. She is the
author of Effective Legal Writing (Foundation
Press) and co-author of Judicial Opinion Writing
(American Bar Association). Her most recent
book is Legal Writing Advice: Questions and
Answers (W. S. Hein & Co., 2004).
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Gilles Corneille P.
Yameogo
Bo Ram Yang
Evelyn Yin Ying Yang
Ya Yang
Chun-jin Yoon
Vhang Eun Yoon
Stephanie Renee Young
Sangmin Yu
Shuaoqi Yuan
Jawziya Zaman
Jiwei Zhang
Ming Zhang
Zhiling Zhao
Hao Zhou

Foundation Memorials
fitting and lasting tribute to a deceased lawyer can be made through a
memorial contribution to The New York Bar Foundation. This highly
appropriate and meaningful gesture on the part of friends and associates will
be felt and appreciated by the family of the deceased.

A

Contributions may be made to The New York Bar Foundation, One Elk
Street, Albany, New York 12207, stating in whose memory it is made. An officer of the Foundation will notify the family that a contribution has been made
and by whom, although the amount of the contribution will not be specified.
All lawyers in whose name contributions are made will be listed in a
Foundation Memorial Book maintained at the New York State Bar Center
in Albany. In addition, the names of deceased members in whose memory
bequests or contributions in the sum of $1,000 or more are made will be permanently inscribed on a bronze plaque mounted in the Memorial Hall facing
the handsome courtyard at the Bar Center.

518.463.3200
518.487.5579
mis@nysba.org
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CLASSIFIED NOTICES
RESPOND TO NOTICES AT:
New York State Bar Association
One Elk Street
Albany, NY 12207
Attn: Daniel McMahon
DEADLINE FOR SUBMISSIONS:
Six weeks prior to the first day
of the month of publication.
NONMEMBERS:
$175 for 50 words or less;
plus $1 for each additional word.
Boxholder No. assigned—
$75 per insertion.
MEMBERS:
$135 for 50 words and $1 for
each additional word.
Payment must accompany
insertion orders.
SEND ADS WITH PAYMENT TO:
Network Media Partners
Executive Plaza 1, Suite 900
11350 McCormick Road
Hunt Valley, MD 21031
(410) 584-1960
btackett@networkmediapartners.com

INCORPORATION SERVICES
Add business formation services to your
practice without adding demands on
your resources.
Help clients incorporate or form limited
liability companies with America’s leading provider of business formation services. We can also assist in out-of-state
qualifications.
Call us today at 800-637-4898 or visit
www.incorporate.com to learn more.

ARAB AMERICAN LAWYER
Joseph F. Jacob, BS, MBA, JD, admitted NY, NJ, Arabic Native is available
for your Middle East/Arabic commercial transactions & documents drafting
and review. Telephone: (518) 472-0230
or email: jfjacob@jacoblawoffices.com.
Visit www.JacobLawOffices.com.

Follow NYSBA
on Twitter

MANHATTAN, FIFTH AVENUE VETERAN’S LAW TRAINING
LIVE/WORK RESIDENCE FOR NOW AVAILABLE
SALE
EXPAND
YOUR
PRACTICE!
Elegant prewar coop in doorman
building offers large living room or
home office plus 1-2 bedrooms, other
small office, 1.5 baths, kitchen/dining.
Separate Avenue and lobby entrances.
www.elliman.com/1269848. Contact
Della Leathers 212-891-7112 or
dleathers@elliman.com.

POSITIONS AVAILABLE
Nine attorney firm with a commercial litigation/transaction, labor and employment, and diversified administrative
law practice seeks associate attorneys
with up to five years of experience. Must
have strong academics and proven analytical and writing skills. Send résumé,
writing sample and salary requirements
to Gleason, Dunn, Walsh & O’Shea, 40
Beaver Street, Albany, NY 12207.

REFER US YOUR DISABILITY
INSURANCE CASES
Attorneys Dell & Schaefer - Our disability
income division, managed by Gregory
Dell, is comprised of eight attorneys
that represent claimants throughout all
stages (i.e. applications, denials, appeals,
litigation & buy-outs) of a claim for
individual or group (ERISA) longterm disability benefits. Mr. Dell is the
author of a Westlaw Disability Insurance
Law Treatise. Representing claimants
throughout New York & nationwide.
Referral Fees 212-691-6900, 800-828-7583,
www.diAttorney.com,
gdell@diAttorney.com.

MEMBERSHIP TOTALS
NEW REGULAR MEMBERS
1/1/11 - 2/9/11________________ 688
NEW LAW STUDENT MEMBERS
1/1/11 - 2/9/11________________ 187
TOTAL REGULAR MEMBERS
AS OF 2/9/11 _______________75,176
TOTAL LAW STUDENT MEMBERS
AS OF 2/9/11 ________________3,567

visit www.twitter.com/nysba
and click the link to follow us and stay up-to-date
on the latest news from the Association
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TOTAL MEMBERSHIP AS OF
2/9/11 ____________________78,743

VETERANS NEED REPRESENTATION
AND ARE NOW PERMITTED TO PAY
LAWYERS. Learn about the new rules
and the VA Benefits system at NOVA’s
INDIANAPOLIS, IN SEMINAR AND
NEW PRACTITIONER’S TRAINING
APRIL 7-9, 2011. NOVA has been training and mentoring lawyers since 1993.
For information: www.vetadvocates.com
202-587-5708.

VISITING PROFESSORSHIPS
Short-term pro bono teaching appointments for lawyers with 20+ years’ experience Eastern Europe and former Soviet
Republics. See www.cils3.net. Contact
CILS, Matzenkopfgasse 19, Salzburg 5020,
Austria, email professorships@cils.org, US
fax 1 (509) 356 -0077.
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NYSBA’s Own Online Career Center
Hundreds of job openings. Hundreds of attorneys. All in one place.

That’s the idea behind our NEW online NYSBA Career Center. Attorneys post their resumes, receive
job alerts, and search hundreds of legal job openings for the perfect match. Employers post openings
and find the highly qualified attorneys they seek. All through a website with an exclusive focus on
employment opportunities in the New York legal profession.
The site features the following services for job seekers:
• Members post resumes for FREE
• Members get a 14-day advance notice of new job postings
• Confidentially post resumes for one year
• Hundreds of jobs already available for review
• Receive daily job alerts via e-mail
• Create customized accounts for managing employment activities
• Save hours of searching over more general sites

Find what you’re looking for—in one place.
Visit the NEW online NYSBA Career Center at www.nysba.org/jobs

HEADQUARTERS STAFF EMAIL ADDRESSES
EXECUTIVE

PRO BONO AFFAIRS

Patricia K. Bucklin
Executive Director
pbucklin@nysba.org

Gloria Herron Arthur, Director
garthur@nysba.org

Keith J. Soressi
Associate Executive Director
ksoressi@nysba.org

BAR SERVICES
Mark Wilson, Manager
mwilson@nysba.org

MEETINGS

MARKETING AND
INFORMATION SERVICES
Richard J. Martin, Senior Director
rmartin@nysba.org

DESKTOP PUBLISHING
MARKETING
MIS

Kathleen M. Heider, Director
kheider@nysba.org

John M. Nicoletta, Director
jnicoletta@nysba.org

CONTINUING LEGAL EDUCATION

Jeffrey Ordon, Network Support Specialist
jordon@nysba.org

H. Douglas Guevara, Senior Director
dguevara@nysba.org
Debra York, Registrar
dyork@nysba.org

CLE PROGRAMS

Sonja Tompkins, Records Supervisor
stompkins@nysba.org
Lucian Uveges, Database Administrator
luveges@nysba.org

Jean E. Nelson II, Associate Director
jnelson@nysba.org

Paul Wos, Data Systems and
Telecommunications Manager
pwos@nysba.org

Kimberly Hojohn, CLE Program Coordinator
khojohn@nysba.org

WEB SITE

Katherine Suchocki, Staff Attorney
ksuchocki@nysba.org
Cindy O’Brien, Program Manager
cobrien@nysba.org

CLE PUBLICATIONS

Barbara Beauchamp, Editor
bbeauchamp@nysba.org

MEMBERSHIP SERVICES
Patricia K. Wood, Senior Director
pwood@nysba.org

Daniel J. McMahon, Director
dmcmahon@nysba.org

Megan O’Toole, Membership Services Manager
motoole@nysba.org

Kirsten Downer, Research Attorney
kdowner@nysba.org

CHIEF SECTION LIAISON

Patricia B. Stockli, Research Attorney
pstockli@nysba.org

Lisa J. Bataille
lbataille@nysba.org

PRINT AND FACILITIES OPERATIONS

Joan Fucillo, Publication Manager
jfucillo@nysba.org

Roger E. Buchanan, Senior Director
rbuchanan@nysba.org

LAW PRACTICE MANAGEMENT

BUILDING MAINTENANCE
GRAPHICS
PRINT SHOP

Teresa B. Schiller, Director
tschiller@nysba.org

FINANCE AND HUMAN RESOURCES
Paula M. Doyle, Senior Director
pdoyle@nysba.org

FINANCE
Kristin M. O’Brien, Director
kobrien@nysba.org
Cynthia Gaynor, Controller
cgaynor@nysba.org

LEGAL AND GOVERNMENTAL AFFAIRS
Kathleen R. Mulligan-Baxter, Senior Director
kbaxter@nysba.org

COUNSEL’S OFFICE
GOVERNMENTAL RELATIONS
Ronald F. Kennedy, Director
rkennedy@nysba.org
Kevin M. Kerwin, Assistant Director
kkerwin@nysba.org

LAWYER ASSISTANCE PROGRAM
Patricia F. Spataro, Director
pspataro@nysba.org

LAWYER REFERRAL AND
INFORMATION SERVICE
Eva Valentin-Espinal, Coordinator
evalentin@nysba.org
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Gordon H. Ryan, Print Shop Manager
gryan@nysba.org

PUBLIC AFFAIRS AND
ADMINISTRATIVE SERVICES
LAW, YOUTH AND CITIZENSHIP PROGRAM
Eileen Gerrish, Director
egerrish@nysba.org

MEDIA SERVICES AND PUBLIC AFFAIRS
Lise Bang-Jensen, Director
lbang-jensen@nysba.org
Patricia Sears Doherty, Editor, State Bar News
psearsdoherty@nysba.org
Brandon Vogel, Media Writer
bvogel@nysba.org

THE NEW YORK BAR FOUNDATION
Rosanne M. Van Heertum
Director of Development
rvanh@tnybf.org

THE NEW YORK
BAR FOUNDATION
2010-2011 OFFICERS
M. Catherine Richardson, President
One Lincoln Center, Syracuse, NY 13203
John J. Kenney, Vice President
10 East 40th Street, 35th Fl., New York, NY 10016
Patricia K. Bucklin, Secretary
One Elk Street, Albany, NY 12207
Paul Michael Hassett, Treasurer
1500 Liberty Building, Buffalo, NY 14202
Cristine Cioffi, Assistant Secretary
2310 Nott Street East, Niskayuna, NY 12309

DIRECTORS
James B. Ayers, Albany
Vice Chair of The Fellows
Lawrence R. Bailey, Jr., White Plains
Jonathan G. Blattmachr, New York
Charles E. Dorkey, III, New York
Emily F. Franchina, Garden City
Sharon Stern Gerstman, Buffalo
John H. Gross, Hauppauge
Robert L. Haig, New York
Frank M. Headley, Jr., Scarsdale
Stephen D. Hoffman, New York
John R. Horan, New York
Glenn Lau-Kee, New York
Kathryn Grant Madigan, Binghamton
Kay Crawford Murray, New York
Carla M. Palumbo, Rochester
Richard Raysman, New York
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Justin L. Vigdor, Rochester
Lucia B. Whisenand, Syracuse

EX OFFICIO
Susan B. Lindenauer, New York
Chair of The Fellows
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ROBERT J. SMITH
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2010-2011 OFFICERS
STEPHEN P. YOUNGER
President
New York
VINCENT E. DOYLE III
President-Elect
Buffalo
DAVID P. MIRANDA
Secretary
Albany
SEYMOUR W. JAMES, JR.
Treasurer
New York
MICHAEL E. GETNICK
Immediate Past President
Utica
VICE-PRESIDENTS
FIRST DISTRICT
Claire P. Gutekunst, New York
Ann B. Lesk, New York
SECOND DISTRICT
Manuel A. Romero, Brooklyn
THIRD DISTRICT
Lillian M. Moy, Albany
FOURTH DISTRICT
Patricia L. R. Rodriguez, Schenectady
FIFTH DISTRICT
Thomas E. Myers, Syracuse
SIXTH DISTRICT
Mark S. Gorgos, Binghamton
SEVENTH DISTRICT
June M. Castellano, Rochester
EIGHTH DISTRICT
David L. Edmunds, Jr., Buffalo
NINTH DISTRICT
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TENTH DISTRICT
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TWELFTH DISTRICT
Steven E. Millon, Bronx
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Christian, Catherine A.
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Di Pietro, Sylvia E.
Draper, Thomas G., Jr.
Drayton, Joseph Michael
Ellerin, Hon. Betty Weinberg
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Finerty, Hon. Margaret J.
Finguerra, Dyan M.
* Forger, Alexander D.
Gallagher, Patrick C.
Galligan, Michael W.
Gesinsky, Loren
* Gillespie, S. Hazard
Glanstein, Joel C.
Goldberg, Evan M.
Gutekunst, Claire P.
Gutheil, Karen Fisher
Hanks, Kendyl T.
Hawkins, Dennis R.
Ho, John Si
Hoffman, Stephen D.
Hollyer, A. Rene
Honig, Jonathan
James, Hon. Debra A.
James, Seymour W., Jr.
Kahn, Michele
Kanter, Gregg Herbert
Kaplan, Matthew E.
Kennedy, Henry J.
Kera, Martin S.
* King, Henry L.
Kobak, James B., Jr.
Kornreich, Edward S.
Larson, Wallace L., Jr.
Lau-Kee, Glenn
†* Leber, Bernice K.
Lesk, Ann B.
Levy, M. Barry
Lieberman, Ellen
Lindenauer, Susan B.
Lupkin, Jonathan D.
* MacCrate, Robert
Marino, Thomas V.
Medenica, Olivera
Miller, David S.
Miller, Michael
Minkowitz, Martin
Morril, Mark C.
Morton, Margaret S.
Moses, Barbara Carol
Nathanson, Malvina
Nelson, Lester
Nijenhuis, Erika W.
* Patterson, Hon. Robert P., Jr.
Prowda, Judith B.
Robertson, Edwin David
Rothstein, Alan
Russell, William T., Jr.
Safer, Jay G.
Schindel, Ronnie
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Seymour, Samuel W.
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Silkenat, James R.
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Sonberg, Hon. Michael R.
Spiro, Edward M.
†* Standard, Kenneth G.
Syracuse, Dana V.
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Tesser, Lewis F.
Walsh, Jean T.
Wolff, Adam John
Yates, Hon. James A.
Yavinsky, Hon. Michael J.
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Zulack, John F.
SECOND DISTRICT
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Hernandez, David J.
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McKay, Hon. Joseph Kevin
Park, Maria Y.
Romero, Manuel A.
Sunshine, Hon. Jeffrey S.
Sunshine, Hon. Nancy T.
THIRD DISTRICT
Ayers, James B.
Barnes, James R.
Baynes, Brendan F.
Costello, Bartley J., III
Davidoff, Michael
DeFio Kean, Elena
Doherty, Glen P.
Fernandez, Hon. Henry A.
Fernandez, Hermes
Glasheen, Kevin P.
Greenthal, John L.
Hacker, James E.
Hanna, John, Jr.
Hurteau, Daniel Joseph
Kahler, Annette I.
Kaplan, Edward Ian
Liebman, Bennett M.
Miranda, David P.
Moy, Lillian M.
Pechenik, Stephen A.
Pettit, Stacy L.
Privitera, John J.
Roberts-Ryba, Christina L.
Rosiny, Frank R.
Ryan, Rachel
Salkin, Prof. Patricia E.
Schneer, Hon. Deborah S.
* Yanas, John J.
FOURTH DISTRICT
Baker, Carl T.
Healey, Andrew J.
Herrmann, Diane M.
Hoag, Rosemary T.
Ladouceur, Michelle H.
Lais, Kara I.
Martin, Trinidad
McAuliffe, J. Gerard, Jr.
McNamara, Matthew Hawthorne
Onderdonk, Marne L.
Rodriguez, Patricia L. R.
Slezak, Rebecca A.
Stanclift, Tucker C.
Watkins, Patricia E.
FIFTH DISTRICT
Fennell, Timothy J.
Fish, Marion Hancock
Foley, Timothy D.
Gensini, Gioia A.
†* Getnick, Michael E.
Gigliotti, Hon. Louis P.
Gingold, Neil M.
Howe, David S.
Humphrey, Mary R.
Ludington, Hon. Spencer J.
McArdle, Kevin M.
Myers, Thomas E.
Pellow, David M.
* Richardson, M. Catherine
Stanislaus, Karen
Tsan, Clifford Gee-Tong
Virkler, Timothy L.
SIXTH DISTRICT
Barreiro, Alyssa M.
Denton, Christopher
Fortino, Philip G.
Gorgos, Mark S.
Grayson, Gary J.
Gutenberger, Kristin E.
Lewis, Richard C.
†* Madigan, Kathryn Grant
Mayer, Rosanne
Orband, James W.
Pogson, Christopher A.
Sienko, Leonard E., Jr.
SEVENTH DISTRICT
Burke, Philip L.
†* Buzard, A. Vincent
Castellano, June M.
Chapman, Richard N.
Gould, Wendy Lee
Harren, Michael T.
Hetherington, Bryan D.
Jackson, La Marr J.
Kingsley, Linda S.
Kurland, Harold A.
Laluk, Susan Schultz
* Moore, James C.
Moretti, Mark J.
* Palermo, Anthony R.
Schraver, David M.
Stapleton, T. David, Jr.
Tilton, Samuel O.
* Vigdor, Justin L.
* Witmer, G. Robert, Jr.
EIGHTH DISTRICT
Cassata, Hon. Joseph J.

Convissar, Robert N.
Doyle, Vincent E., III
Edmunds, David L., Jr.
Effman, Norman P.
* Freedman, Maryann Saccomando
Gerstman, Sharon Stern
Hager, Rita Merino
†* Hassett, Paul Michael
Manias, Giles P.
Russ, Arthur A., Jr.
Schwartz, Scott M.
Sconiers, Hon. Rose H.
Seitz, Raymond H.
NINTH DISTRICT
Amoruso, Michael J.
Brown, Terryl
Burke, Patrick T.
Burns, Stephanie L.
Byrne, Robert Lantry
Cohen, Mitchell Y.
Cusano, Gary A.
Dohn, Robert P.
Fedorchak, James Mark
Fontana, Lucille A.
† Fox, Michael L.
Goldenberg, Ira S.
Marwell, John S.
Miklitsch, Catherine M.
* Miller, Henry G.
Nachimson, Steven G.
* Ostertag, Robert L.
Rauer, Brian Daniel
Sachs, Joel H.
Sanchala, Tejash V.
Sandford, Donald K.
Selinger, John
Singer, Rhonda K.
Starkman, Mark T.
Stone, Robert S.
Strauss, Barbara J.
Strauss, Hon. Forrest
Van Scoyoc, Carol L.
Wallach, Sherry Levin
Weis, Robert A.
TENTH DISTRICT
Asarch, Hon. Joel K.
Block, Justin M.
* Bracken, John P.
Bucaria, Thomas A.
Chase, Dennis R.
Fishberg, Gerard
Franchina, Emily F.
Gann, Marc
Good, Douglas J.
Gruer, Sharon Kovacs
Hayden, Hon. Douglas J.
Hendry, Melanie Dyani
Karabatos, Elena
Karson, Scott M.
†* Levin, A. Thomas
Luskin, Andrew J.
Makofsky, Ellen G.
McEntee, John P.
Mejias, Linda Kelly
Pachman, Matthew E.
* Pruzansky, Joshua M.
Randazzo, Sheryl L.
* Rice, Thomas O.
Shulman, Arthur E.
ELEVENTH DISTRICT
Cohen, David Louis
DeFelice, Joseph F.
Gutierrez, Richard M.
Lee, Chanwoo
Nizin, Leslie S.
Risi, Joseph J.
Taylor, Zenith T.
Vitacco, Guy R., Jr.
TWELFTH DISTRICT
Masley, Hon. Andrea
Millon, Steven E.
* Pfeifer, Maxwell S.
Price, Hon. Richard Lee
Quaranta, Kevin J.
Sands, Jonathan D.
Summer, Robert S.
Weinberger, Richard
THIRTEENTH DISTRICT
Behrins, Jonathan B.
Dollard, James A.
Hall, Thomas J.
Mattei, Grace Virginia
Sieghardt, George A.
OUT-OF-STATE
* Fales, Haliburton, II
Kurs, Michael A.
Millett, Eileen D.
Perlman, David B.
Ravin, Richard L.
Torrey, Claudia O.
* Walsh, Lawrence E.
Weinstock, David S.
†

† Delegate to American Bar Association House of Delegates
* Past President
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THE LEGAL WRITER
BY GERALD LEBOVITS

Drafting New York
Civil-Litigation Documents:
Part VI — The Answer

I

n earlier articles in this multi-part
series, the Legal Writer discussed
techniques for writing pleadings.
The Legal Writer continues.
If you’re the defendant, you’ve read
the plaintiff’s complaint, and you’re
now ready to respond to it in a formal
document called the answer.

Deadlines
Depending on the way the plaintiff
served the complaint on you, CPLR
320 provides several deadlines for your
response to the complaint.
As the defendant, you have 30 days
to respond to the complaint. Some
exceptions to this rule exist.
If the plaintiff personally serves the
complaint, you must answer within
20 days.
If the plaintiff serves the complaint
by mail according to CPLR 312(a), you
have 20 days after mailing the acknowledgment of receipt form, which you
must do within 30 days of receiving
the complaint.
If the plaintiff doesn’t serve you
personally, but serves someone other
than you or affixes the summons and
complaint to your door, you have 40
days to answer. The 40-day period is
calculated as follows: 30 days under
CPLR 3012(c) and 10 days from the
actual date of service. If the plaintiff
doesn’t file the complaint on the same
day the complaint was served on you,
you might have more than 40 days to
answer.
If the plaintiff served you by publication under CPLR 315, you have 30
days to answer from the date service is
complete. Be aware that under CPLR
316(c), service isn’t complete until 28
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days after the first publication. You
have 30 days plus 28 days — thus, 58
days to answer.
Before you write, serve, and file
your answer, assess your options.

Things to Consider Before
Answering the Complaint
As a defendant, you have several
options before you answer. Some
options depend on the strengths and
weaknesses of your adversary’s case.
Other options depend on the strengths
and weaknesses of your case. Your
financial ability to defend yourself is
just as important as your adversary’s
financial ability to pursue the case. The
judge assigned to your case is a factor, too. Another consideration is the
potential jury decision based on the
type of case you have and the jurisdiction you’re in. Before answering, it is
critical to think about your ability to

the plaintiff’s failure to state a claim
in the complaint. You may also move
to dismiss the action on procedural
grounds, such as jurisdiction, statute of
limitations, and standing to sue.
If you have 20 days to answer the
complaint based on the deadlines discussed above but choose to move to
dismiss in lieu of an answer, you must
move within 20 days. If you have
30 days to respond to the complaint,
you have 30 days to move to dismiss
in lieu of an answer. Likewise, you’ll
have more than 30 days to move to
dismiss if you have more than 30 days
to respond, and so forth. Under CPLR
3211(e), some exceptions exist for moving to dismiss on the basis of subjectmatter jurisdiction, insufficiency of the
cause of action, and nonjoinder of a
party; you may move to dismiss the
complaint under any of these grounds
at any time.

The starting point for drafting an answer
should be your own answers to the
allegations in the complaint.
resolve the case without engaging in
further litigation.
One option you have before answering is to move to dismiss the complaint
under CPLR 3211, a pre-answer motion
to dismiss. The benefit to moving to
dismiss before you answer is obvious: The lawsuit is over if you’re successful. The disadvantage is if you’re
unsuccessful, you must answer, but the
lawsuit isn’t yet over. You may move
to dismiss the action on the merits for

Consult CPLR 3211 for all the ways
you can move to dismiss the action.
The Legal Writer will discuss motions
in the upcoming issues.
Another option before answering
is to remove to federal court a case
that started in state court if permitted
under federal law. Consult the federal
rules before doing so.
Consider settling the case. Settling
a case is advantageous because you’ll
CONTINUED ON PAGE 53

NEW YO R K S TAT E BA R A S S O C I AT I O N
I value my NYSBA membership for its wide
variety of reliable information resources —
from its online publications, to its listserves,
to its case summary and alert services, and
its NYSBA T-News — all of which I use
regularly.

Tracey Salmon-Smith
NYSBA member since 1991
Bressler Amery & Ross, PC
Florham Park, NJ
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www.nysba.org/renew2011
Thank you for your membership support.
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