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Agenda 

NYSBA Committee on Civil Practice Law and Rules 
Friday, July 10, 2020, 12:00 p.m. – 2:00 p.m.  

Via Zoom Conference 

 

Join Zoom Meeting 

https://nysba.zoom.us/j/3415247913 

 

Dial-In Number: 888 475 4499 US Toll-free 

Access Code: 341 524 7913# 

 

Please see the link below to view meeting materials: 

http://www.nysba.org/CPLRJuly20  
 

 

1. Welcome by the co-chairs, Souren A. Israelyan and Domenick Napoletano 

 

2. Approval of Minutes for the Committee Meeting of May 15, 2020 (Exhibit A) 

 

3. Discussion of the current state of legislative activity  Ronald Kennedy  

 

4. Remote depositions – Subcommittee Proposal to Amend CPLR 3113(d) and 3107 

(Exhibit B) 

5. Deposition time limit – Proposal to add subsection (e) to CPLR 3113 (Exhibit C) 

2014 OCA Proposal for Adoption of Commercial Division Rule relating to 

presumptive limitations on the number and duration of depositions (Exhibit D) 

 

NYSBA’s Commercial and Federal Litigation Section’s memorandum in support 

of the adoption of the Commercial Division Rule (Exhibit E) 

6. Service of interlocutory papers by email – Proposal to Amend CPLR 2101 and 2013 

(Exhibit F) 

 

7. Affirmations of truth of statement – Proposals to amend CPLR 2106 and 2309 

 

(a) CPLR 2106 (Exhibit G) 

 

(b) CPLR 2309 (Exhibit H) 

(c) OCA Advisory Committee proposal re CPLR 2106 (Exhibit I)  

 

(d) Subcommittee working drafts of amendments to CPLR 2106 and 2309 

(Exhibits J and K)  

 

https://nysba.zoom.us/j/3415247913
http://www.nysba.org/CPLRJuly20
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8. Decisions of Interest:  

 

a. Best Global Alternative, Ltd. v American Storage & Trans., Inc., __ Misc 3d ___, 

2020 NY Slip OP 20113, 2020 WL 2543768 (Sup Ct, Nassau County 2020, 

Brandveen, J.) – meaning of word “affected” in CPLR 205 (a), and interplay 

between CPLR 205 (a) and 308 (2). (Exhibit L). 

 

b. Executive Order 202.8, issued March 20, 2020, provides that “any specific time 

limit for the commencement, filing, or service of any legal action, notice, motion, 

or other process or proceeding, as prescribed by the procedural laws of the state, 

including but not limited to .  .  .  the civil practice law and rules, . . . , the uniform 

court acts, or by any other statute, local law, ordinance, order, rule, or regulation, 

or part thereof, is hereby tolled from the date of this executive order until April 

19, 2020.” Executive Order 202.48, issued on July 6, 2020, continues the 

suspensions and modifications of law through August 5, 2020. (Exhibit M). 

 

9. New Business  

 

10. Next Committee Meeting  

 



 
 

 

 

 

 

Exhibit A 



 

 

MINUTES OF THE MAY 15, 2020 NYSBA CPLR COMMITTEE MEETING 
Via Zoom Conference  

 
Attendance: Souren A. Israelyan, co-chair; Domenick Napoletano, co-chair; Thomas S. 
D’Antonio; Harold B. Obsfeld; Paul H. Aloe; Dolores Gebhardt; Steven J. Fink; James N. Blair; 
Dennis R. McCoy; Robert P. Knapp; Blaine H. Bortnick; Cary S. Sklaren; James E. Pelzer; David L. 
Ferstendig; Stephen G. Crane; Kathleen M. Sweet; Thomas J. Wiegand; Thomas F. Gleason; Gary 
F. Knobel; Ivan A. Pavlenko; Herbert C. Ross; Michael D. Stallman; Michael J. Hutter; Lucy Billings; 
Lisa M. Bluestein; Raymond A. Bragar; Monique E. Aziza; Robert P. Knapp; John T. Loss; John 
LaMancuso; Amanda L. Tate; and Adriel Colon-Casiano, NYSBA staff liaison.   
 
Agenda: 

1. Meeting called to order at 12:10 p.m. 
Introduction: co-chairs Souren Israelyan and Domenick Napoletano 

This was the first post-COVID19 meeting and the members discussed the affect of 
COVID19 pandemic on their practices and lives.  
 
2. Approval of Minutes of January 31, 2020. 
 
3. Legislation update (Adriel Colon-Casiano) 
 
Given the COVID19 pandemic, the legislature stopped its activities and while there were 
expected to return for a brief period, all activities at that time would be expected to deal 
with immediate needs concerning COVID19 and its consequences. No CPLR bills are 
expected to advance or debated at the legislature at that time.  
  
4. Given the immense disruption that the COVID19 pandemic brought upon the 

courts and legal practices, extensive discussion was held on measures to improve court 

operations, to ease burdens on attorneys and litigants, to save time and resources, and 

to become more effective and efficient in the practice of law and administration of justice.  

a. Discussion was held about remote depositions that some on the committee had 

already participated in and which have become the norm in the post-COVID19 era. 

Those who have conducted remote depositions spoke about the utility and ease 

with which such depositions were conducted. It was noted that due to the high 

risk of COVID19 infection still in existence, depriving parties from conducting 

remote depositions will in effect mean depriving them from due process. 

Concerns were raised for improper coaching that might occur during remote 

depositions. A subcommittee was created to study the issues and, if warranted, 

propose CPLR amendments. Thomas J. Wiegand, chair of the Subcommittee, 

Raymond A. Bragar, Steven J. Fink, and Amanda L. Tate, members.   
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b. Discussion was held on remote notarizations and affirmations. The OCA Advisory 

Committee has a proposal to amend CPLR 2106. A subcommittee was created to 

study the issues of remote notarizations and affirmation of truth of statement, 

including the OCA proposal, and, if warranted, propose CPLR amendments. Paul 

H. Aloe, James N. Blair, James E. Pelzer, Harold B. Obsfeld, Herbert C. Ross, Thomas 

S. D’Antonio, and Cary S. Sklaren, members.  

 
c. The members were encouraged to make suggestions and recommendations for 

continued improvements of practice of law and court operations.   

 

5. Brief discussion was held on Aybar v Aybar, 169 AD3d 137 (2d Dept 2019), which 

is currently on appeal at the Court of Appeals, and the parties have yet to fully brief 

their positions. The case raises the issue of consent jurisdiction by registering. The 

Subcommittee on Jurisdiction is studying this and other issues concerning the 

jurisdictional reach of New York courts.  

9.  Next meeting date is set for July 10, 2020.  
 

Meeting adjourned: 2:30 P.M. 
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NYSBA CPLR Meeting 

[July 10, 2020] 

Proposal to Amend CPLR 3113(d) & CPLR 3107 

 

I. Text of CPLR 3113(d)  

CPLR 3113(d): The parties may stipulate that a deposition be taken by telephone or 

other remote electronic means and that a party may participate 

electronically. The stipulation shall designate reasonable provisions to 

ensure that an accurate record of the deposition is generated, shall 

specify, if appropriate, reasonable provisions for the use of exhibits at 

the deposition; shall specify who must and who may physically be 

present at the deposition; and shall provide for any other provisions 

appropriate under the circumstances. Unless otherwise stipulated to by 

the parties, the officer administering the oath shall be physically present 

at the place of the deposition and the additional costs of conducting the 

deposition by telephonic or other remote electronic means, such as 

telephone charges, shall be borne by the party requesting that the 

deposition be conducted by such means. 

CPLR 3107: A party desiring to take the deposition of any person upon oral 

examination shall give to each party twenty days' notice, unless the 

court orders otherwise. The notice shall be in writing, stating the time 

and place for taking the deposition, the name and address of each 

person to be examined, if known, and, if any name is not known, a 

general description sufficient to identify him or the particular class or 

group to which he belongs. The notice need not enumerate the matters 

upon which the person is to be examined. A party to be examined 

pursuant to notice served by another party may serve notice of at least 

ten days for the examination of any other party, his agent or employee, 

such examination to be noticed for and to follow at the same time and 

place. 

II. Proposal for Consideration 

CPLR 3113(d): Remote depositions.  The parties may stipulate that A deposition may 

be taken by telephone or other remote electronic means, and that a 

party may participate electronically. The stipulation notice under Rule 

3107 shall designate reasonable provisions to ensure that an accurate 

record of the deposition is generated, and shall specify, if appropriate, 

reasonable provisions for the use of exhibits at the deposition; shall 

specify who must and who may physically be present at the deposition; 

and shall provide for any other provisions appropriate under the 

circumstances. The place of a remote deposition is deemed to be 

the location where the deponent answers the questions. Unless 

otherwise stipulated to by the parties, The officer administering the oath 

shall need not be physically present at the place of the deposition and 

may administer the oath remotely, subject to the requirements 

of Rule 3113(a). the Any additional costs of conducting the deposition 

by telephonic or other remote electronic means, such as telephone 

charges, shall be borne by the party requesting that the deposition be 

conducted by such means. Unless the court orders otherwise, the 
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parties may stipulate to any alternative procedures for 

depositions taken by telephone or other remote electronic 

means, including alternative procedures for administering the 

oath. 

CPLR 3107: A party desiring to take the deposition of any person upon oral 

examination shall give to each party twenty days' notice, unless the 

court orders otherwise. The notice shall be in writing, stating the time 

and place for taking the deposition, the name and address of each 

person to be examined, if known, and, if any name is not known, a 

general description sufficient to identify him or the particular class or 

group to which he belongs. The notice need not enumerate the matters 

upon which the person is to be examined. A party to be examined 

pursuant to notice served by another party may serve notice of at least 

ten days for the examination of any other party, his agent or employee, 

such examination to be noticed for and to follow at the same time and 

place. If the deposition is being taken remotely, the notice shall 

also comply with the requirements of Rule 3113(d).   

III.   Legislative History  

CPLR 3113(d) took effect on January 1, 2005, and authorized parties to stipulate to a 

deposition “by telephonic or other remote electronic means.” Under the existing rule, the 

parties’ stipulation must specify the method of recording the remote deposition, the provisions 

for use of exhibits, and who will be physically present. Even if the parties take the deposition 

remotely, the rule requires the officer administering the oath to be physically present with 

the witness, unless the parties stipulate otherwise. Washington v. Montefiore Hosp., 777 

N.Y.S.2d 524, 525-26 (3d Dep’t 2004). 

CPLR 3107 was first enacted in 1962 and has been amended only twice, most recently in 

1984. It specifies what information a notice of deposition must provide, but does not currently 

contain any provisions for remote depositions.  

IV. Explanation of Proposed Change 

Given the increased need and capacity for remote depositions, the amendment makes them 

available as of right, not only with the consent of all parties. CPLR 3113(d) currently requires 

the parties to stipulate to both the taking of remote depositions and the procedures by which 

they will occur. The COVID-19 pandemic has greatly increased the need for remote 

depositions, and the technology for taking such depositions has substantially improved. These 

changed circumstances favor giving parties the right to take remote depositions, rather than 

requiring them to obtain the consent of opposing counsel. 

While the amendment eliminates the requirement of a stipulation, it retains the requirement 

that the procedures for remote depositions be specified in advance. Because such specification 

need no longer be made in a stipulation, the amendment requires that it be made in the notice 

of deposition. The amendment also adds language to CPLR 3107 to clarify that notices of 

remote deposition, unlike notices for other depositions, must meet additional requirements 

as set forth in CPLR 3113(d). 

The amendment also permits the administration of the oath to occur remotely, provided that 

the officer administering the oath meets the requirements set forth in CPLR 3113(a). Because 

CPLR 3113(a) imposes different requirements depending on the location of the deposition, 

the amendment provides, in keeping with Federal Rule of Civil Procedure 30(b)(4), that ”[t]he 
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place of a remote deposition is deemed to be the location where the deponent answers the 

questions.” As a result, the amendment effectively requires the officer to have authority to 

administer oaths in the place where the deponent is located, but not that the officer be located 

in that same place.  

While the amendment does away with the requirement of a stipulation, it retains the parties’ 

authority to stipulate to alternative procedures. To do so, it adopts language similar to Federal 

Rule of Civil Procedure 29, which broadly permits the parties to stipulate to alternative 

deposition procedures “[u]nless the court orders otherwise.” The amendment to CPLR 3113(d) 

is narrower than Federal Rule of Civil Procedure 29, however, as it permits such stipulations 

only for remote depositions. 

VI. Arguments for the Amendment, and Responses 

Argument 1 (Parties should have a right to take remote depositions): Parties’ need for remote 

depositions has increased, and technological developments have enhanced their ability to take 

them effectively. In light of these developments, a party should not have to obtain agreement 

from opposing counsel before moving forward with a remote deposition. Opposing counsel’s 

agreement is not a condition for many other types of discovery. 

Response: Permitting one party to elect to take a remote deposition creates some risk of 

abuse. For example, a party might seek to move forward with a remote deposition despite 

knowing that an opposing party wishes to attend in person, and might do so in a way that 

inconveniences or prejudices the party wishing to attend in person. 

Reply: All rights carry some risk of abuse. 

• Nothing in the amendment would prevent a party who wishes to attend a deposition 

in person from doing so.  

• If a party feels that opposing counsel is abusing remote deposition procedures, it can 

apply for a protective order under CPLR 3103. 

• The existing rule also creates a risk of abuse. During the COVID-19 pandemic, refusal 

to agree to remote depositions can largely prevent depositions from proceeding. 

Parties can also withhold consent to remote depositions to increase the costs 

associated with (and thereby deter) depositions of distant witnesses.  

Argument 2 (Need for flexibility in administering the oath): The requirement that an oath be 

administered in person is unnecessarily restrictive and will undermine the availability of 

remote depositions, if enforced. As long as the officer has the authority to administer an oath 

where the deponent is located, the deponent will have the necessary incentives to testify 

truthfully.   

Response: In-person administration of an oath helps the officer confirm the identity of the 

deponent. 

Reply: The risk that someone will fraudulently impersonate a deponent seems minimal, and 

the existing rule already permits remote administration of the oath upon stipulation by the 

parties.  
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NYSBA CPLR Committee Meeting 

July 10, 2020 

 

Proposal to add subsection (e) to CPLR 3113:  

 

(e) An examination before trial is limited to 1 day of 7 hours. For good 

cause shown, the court may alter the duration of an examination.  

 

The Rules of the New York State Commercial Division of the Supreme Court 202.70, in 

Rule 11-d (2) provides that “depositions shall be limited to seven hours per deponent.” Rule 11-d 

(2) (f) of the Commercial Division provides: “For good cause shown, the court may alter . . . the 

duration of an examination.” 

 

The Rule of Commercial Division, in effect since April 2015, follows the Federal Rules 

of Civil Procedure Rule 30(d)(1), in effect for the past 20 years, since 2000, limiting a deposition 

to 1 day of 7 hours. The 2000 Committee’s notes to amend FRCP Rule 30 state:  

 

“Paragraph (2) imposes a presumptive durational limitation of one day of seven 

hours for any deposition. The Committee has been informed that overlong depositions 

can result in undue costs and delays in some circumstances. This limitation contemplates 

that there will be reasonable breaks during the day for lunch and other reasons, and that 

the only time to be counted is the time occupied by the actual deposition. For purposes of 

this durational limit, the deposition of each person designated under Rule 30(b)(6) should 

be considered a separate deposition. The presumptive duration may be extended, or 

otherwise altered, by agreement. Absent agreement, a court order is needed. The party 

seeking a court order to extend the examination, or otherwise alter the limitations, is 

expected to show good cause to justify such an order. 

“Parties considering extending the time for a deposition—and courts asked to 

order an extension—might consider a variety of factors. For example, if the witness 

needs an interpreter, that may prolong the examination. If the examination will cover 

events occurring over a long period of time, that may justify allowing additional time. In 

cases in which the witness will be questioned about numerous or lengthy documents, it is 

often desirable for the interrogating party to send copies of the documents to the witness 

sufficiently in advance of the deposition so that the witness can become familiar with 

them. Should the witness nevertheless not read the documents in advance, thereby 

prolonging the deposition, a court could consider that a reason for extending the time 

limit. If the examination reveals that documents have been requested but not produced, 

that may justify further examination once production has occurred. In multi-party cases, 

the need for each party to examine the witness may warrant additional time, although 

duplicative questioning should be avoided and parties with similar interests should strive 

to designate one lawyer to question about areas of common interest. Similarly, should the 

lawyer for the witness want to examine the witness, that may require additional time. 

Finally, with regard to expert witnesses, there may more often be a need for additional 

time—even after the submission of the report required by Rule 26(a)(2)—for full 

exploration of the theories upon which the witness relies. 
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“It is expected that in most instances the parties and the witness will make 

reasonable accommodations to avoid the need for resort to the court. The limitation is 

phrased in terms of a single day on the assumption that ordinarily a single day would be 

preferable to a deposition extending over multiple days; if alternative arrangements 

would better suit the parties, they may agree to them. It is also assumed that there will be 

reasonable breaks during the day. Preoccupation with timing is to be avoided.” 

The proposed amendment to CPLR 3113 will synchronize deposition practices between 

New York State and federal courts, as well as the practices between the Commercial Division 

and other parts of the New York State Supreme and County courts. It would save time and 

resources for parties and counsel, prevent abuse, and foster culture of effectiveness. When 

legitimate needs require more time for depositions, reasonable counsel are expected to stipulate, 

and if not stipulated by the parties, with good cause shown the Court may alter the duration of 

deposition.  
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To: .lohn W. McCan¡rell

þ.rrirn: Com¡nercial and Federal Litigation Íìection of the New York State Bar Assaciation

Ril; Proposed Conrmercial $ivisir"rn rule ohange concerning sanctians

Ilatc: August 12,2ç14

'l'lre Co¡'r-rnrerc.ial and f sderal Litigaticn Section of the New York State Bar ¡\ssociatii:n
(thc "secticrr") subrnìts lhc {blluwing üümmsrlts in response l$ yûur nremorandr:rn daled June

77,2*14 with rc*pect tt'¡ the pro¡rascd aclc,rplion ol'a Preambls ta the Rules of the Clomnercial
Division addressíng fhe imposition of sanctíons for dilatory litigation concluet, J'ailurs to appear
{'ol s*hecluled ma*ers, unriue cle lay in pr*ducing relcvant docurnents and olher concluct causing
ilfiT¡ecessåry *xpense and clelay.

The Soctiorr endorses the acloption of the proposed Prçnmble

The Secti*n is ol''the o¡:inion that the pn:pcsed preamble provides the Cor¡rt with the
ability to express ¡ts iiltent withi¡r the oontext of existing rules and statr¡tes thal ak'eacl,v coverthe
l*pic ul's¿r'rctions. 8y providirlg å stålerrìrnt o{-its intenl and the specifìc provisions of existing
rules ¿lnd laws that give Ihe Court the power lo mete out sancticrrs, litigants ancl cor¡nsel are

beirrg pravicled rvith ample ¿dditir¡nal *nd prior noti{:c that n*n-*ompliance with Caurt rules and

ür'clcrs w,ill not be tol$ralecl and may nr:t be wiÌh<¡ut cos{ to the violatr:rs.

\!hile sosrs may conclue{e that the prcp*sed ¡:rearnble is r¡nnecessary, it satisfics our
sensc o{'l'airness ¿ìs this additi*n is intendeci to give notice to all consiiluencies that The Court
i¡ltends n noteworthy change in its a¡:¡rmach to sancticxs.



'l'r:: John W. Mc{ìr:nnell

Frunl: Commercial ilrrcl lìrelcrul L,itigntian Sci:ti$n al'tlre New Y$rk $tatc llar Àssoci*rtion

ItLj: Froposccl Con"¡mercial llivisiun rule change¡icuncerning presr¡nlplive limifati*ns on

r¡l¡nr b*r ancl l*:n6th r:f de¡:os ilir;r^rs

l)*te: Âugust 12,2*14

l'he Con:nrerc.ial ¿¡nei Fec{cral Litigafion $*clion nf tlre l.{ew York fit*te l}ar,4ssocialion
(th* "Sectiulr") subniits the fcllarvirlg oürnments in resp*trse to your mçmûrandt¡m clated .iunt:
?0, ?û14 r,vith reripeotto the prcposerl ncl*ption of'new Conrmerci¿rl Divisian Rul* anrj

amsndment of Comm,:r*iul I-)ivisi*n Rules S{h) anrt 1 l{c), rclating to pTçrìr"¡nr¡:tive litnilations on
thc nurnber anel <Jur¿tiein r:l'depositions.

The,$ection cn¡l*r:;es th* proposecï nerv T{"ulc arrd llie proposecl iì*rsnilnrenls,

'l'lre *eloptitn *l'prcsurrrptive limitutions ol¡ the l*ngth and nurrrher CIf elep*siti*ns in cases
govc,rn*d by lhe Fcderåìl ltules uJ'Civil l]rucerJurc elid nclt, from th* ane*dolslexperiences of our
memberso thrv*rt or in:p*il the a.bility of'eûnrmeïcir:l litigants in federal cCIurl t$ obl*in e{ïbctive
discovery" Lnwyers arc creåtir,ç; they can {igure aui halv lo do nlors lvith luss. Witness lhe
effbct of pag* limits on l"¡ríclìç ancl tim* Iirnits on olal *rgurn*nts,

Bou*dari*s ¡:rovicle re¿r$*¡1ä 1¡n lslyyers t* be morc ef licicnt. Ând i1'both lawy*rs
r;anclue.le they c*nnol get tlre job cl*** within thr: limitatiuns: propöse<J ï{uls g{*il gives thcm the
ll*xi[:i]ity t$ äfirs* l* v*rry ths linlit¿tions in thr:ir casrr, without seeking relief'{'r'crn thr Caurt, Tc
the extent that tlre li¡r,itaticln inr¡:os*s fr greftt*r burelcrn ôn one p¿lrTy thsn itn*ther, the {-ourt rvill
rincl*ubtçdly cnlcrtain the gr**nris l'r:r oxçeeeling tlrc limitation, wliilc al tlte ss¡nc tim* ¡rroviding
prot*çiiiln tqr the *b^i*cting p..rúy who will at lesst have the rule 1* rely u¡:l*rr in the lìrst instance,

iTl:e linritations might alço causç lhe parties t* con:munic*fe in ßrors d*tail ab*ul witnesses in
aclvance uf'su'virrg notices tr: iclentify ihe witn*sses who mn provide ilre "bigg*st hang" I'r:r the

"ilircelvery buck.")

The ¡:r*sunrptiv* lirnitations alsç: ìm¡:osc * sen$È o{'properrtionaliry, which is cleerly
*nüsistent with lhe lr*¡l¿l in th* il*m¡nercial Divisisn's *nalysis of othcl clisccvery irìäues,

notably eleclrüï:ic rlis*ovr:ry. rt c¡¡se ir"rvolving a $2û0,ü{Jü <}ispute c*rulel (nnd should?i be fairiy
litigatei:l rvith f'çwer than tcn rlc¡rositior:s.

'l'he Cornnritter¿ also noles that thers is nothing in llre prt'rposecl rule *h*.ngcs that
pr'*cludes â pâïty fionr seeking pr*teclirin within the plesumplive limits, 'l'hal is, i{'the dispuf*

t l'hc Sectia¡r note* that Rule ? has hecn assigned to Ä*celereted Á"djudication Âctians, so that
tl:c r:irmbering nf'th* pr*paseti rule needs tr: be ehanged. In aclditi*¡r. îhe Se{rticrn not*s that
,{"¡n*ndment No. I ¡nakss rslì¡ren*e tc propr:sect Rule 9{fiXiii), which do*s nat åi}psar anywherc
in ll"re pr*paseel rL¡le,



invclves limited issues and a relative small amount in conïrcversy, ¿r pa$y wl¡o notices nine
depositians nriglrt well be faced with a motiçn far proteoticn under CPLR 3103,

In any ovsnt, the llexibility to seel< relicf from the limitation$ *ppüär$ to have bcçn a
sufficicnt safety valve in fsderal pracTiee ancl there is no ¡e*son t* doubt its efficacy be{bre the
Comnrarcial Division. Wårile The Co¡nmittee did hesitate momsntarily when noting that tltc
Ðelaware Superior Cou't dÍd not have suoh a presumpTive limitatii:n, o¡: lir$hsr reflectian it was
concl*clsd that a presumptiv& limitation in thp Commçrcial Divisian would likely be yet another

"s*lling" point for commercial litigation in the Conrmercial Division.
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DRAFT:  PAF; 1/19/2017 6:50 PM 

 

Proposed Amendment to CPLR 2101 and 2103 

 

§ 2101.  Form of papers. 

 

(d) Indorsement by attorney.  Each paper served or filed shall be indorsed with the name, 

address, and telephone number and email address of the attorney for the party serving or 

filing the paper, or if the party does not appear by attorney, with the name, address, and 

telephone number and email address of the party. 

 

§ 2103.  Service of papers.  

 

(b) Upon an attorney.  Except where otherwise prescribed by law or order of court, papers 

to be served upon a party in a pending action shall be served upon the party’s attorney.  

Where the same attorney appears for two or more parties, only on copy need be served 

upon the attorney.  Such service upon an attorney shall be made: 

 

7.  by transmitting the paper to the attorney by email at the most recent email 

address set forth pursuant to section 2101 subdivision (d) or by electronic means 

where and in the manner authorized by the chief administrator of the courts by rule, 

but such service shall not be effective if the serving party learns that the paper 

served did not reach the person to be served and unless such rule shall otherwise 

provide, such transmission shall be upon the party’s written consent.  The subject 

matter heading for each paper sent by electronic means must indicate that the matter 

being transmitted electronically is related to a court proceeding. 

 

(c) Upon a party.  If a party has not appeared by an attorney or the party’s attorney cannot 

be served, service shall be upon the party by a method specified in paragraph one, two, 

four, five or six, or seven of subdivision (b) of this rule. 

 

(f) Definitions.  For the purposes of this rule: 

 

2.  “Electronic means” means any method of transmission of information between 

computers or other machines designed for the purpose of sending and receiving 

such transmissions, and which allows the recipient to reproduce, in the original 

form, the information transmitted in a tangible medium of expression; 

Supporting Memorandum 

 

This bill expressly permits the use of email to serve legal papers after an action has been 

commenced in the trial courts of record without the need for consent from the recipient and in 

cases that are not subject to electronic filing.  It does not affect the system in place for the service 

of initial process.  Email would be permitted regardless whether a party is represented by counsel. 



The change is accomplished in two steps.  Added to the information required to be provided 

under CPLR 2101(d) is the email address of the attorney appearing for a party or the party’s email 

address if no attorney is appearing for the party.  Concurrently, CPLR 2103(b)(7) would be 

changed to expressly permit service by email at the address set forth in CPLR 2101(d) without the 

need for consent of the intended recipient and without regard to whether electronic filing is 

applicable in a court.   

 

Given the virtually universal use of email to transmit documents, this method of 

communication is carved out of the broader definition of “electronic means” contained in CPLR 

2103(f)(2) because it is believed that, given the widespread use of email, special rules are not a 

necessary prerequisite to its use.  A small addition to the definition of electronic means has been 

proposed to make clear that any document that is emailed must be reproducible by the recipient in 

the original form of the document.  

 

In recent years New York has begun to adapt to the changes in modern technology that 

have marked the computer age.  Electronic filing continues to spread throughout the court system, 

and it has been well-received.  Nonetheless, electronic filing is not universal, and it does not apply 

in certain courts.  Although the Uniform Rules for the Trial Courts contemplate that electronically 

filed documents will be deemed served on parties who have consensually agreed to participate in 

e-filing (see, e.g., 22 NYCRR §202.5-b) or who are required to participate (22 NYCRR §202.5-

bb), where an action is not subject to electronic filing, or where the document is not required to be 

filed, no provision of CPLR 2103 permits service of interlocutory papers by email, even though 

email is the common method by which lawyers communicate in any given case.1     

 

This bill would change the current system by:  permitting service by email regardless 

whether electronic filing is permitted; removing the need for consent with respect to service by 

email; and permitting service of papers by email in all trial courts to which the CPLR applies.      

 

This bill recognizes the dramatic growth in the use of email as a method of communication 

in the legal community.  It also recognizes the virtual universality of email, including by pro se 

litigants.  The proposed changes recognize the reality that many practitioners already reach 

informal agreements to permit the service of papers by email.  The bill regularizes the use of email 

and thus brings the CPLR in line with modern custom and practice. 

 

The reasons for the widespread use of email are self-evident.  Among them are:  the benefits 

of rapid, real-time transmission of information; and the general trend away from paper 

communications engendered by environmental concerns and the increasing cost of storing ever-

expanding paper files.   

    

 
1 See also, the following sections of 22 NYCRR, the rules for the trial courts:  §206.5-aa (governing electronic filing 

in the Court of Claims and tracking 202.5-b); §207.4-a (service permitted in Surrogate’s Court on consent in counties 

specified by the Chief Administrator); §207.4-aa (electronic filing and service in Surrogate’s Court mandated in 

counties designated by the Chief Administrator; exemptions (i) upon submission of an attorney’s certification that the 

requisite hardware is lacking or (ii) for unrepresented parties who opt out).  Service by electronic means is not 

permitted in any other trial court.  



It is believed that there is no good reason for tying service of papers by email to electronic 

filing.  Service by email is not dependent upon electric filing and the latter should not impede the 

interaction between the parties in an action or proceeding.  This proposed amendment recognizes 

that a good practice should be permitted to stand on its own.   

 

The benefits of service by email are significant.  Email service is simple and immediate.  It 

represents a significant savings in terms of a dramatic reduction in the use of reams of paper, 

eliminating the cost of postage and messenger service and significantly reducing the need for space 

for the sole purpose of storing paper files.  The reduction of the use of paper that would result from 

service by email is consistent with many aspects of modern life, ranging from governmental laws 

and regulations mandating such reduction in the use of paper by governmental agencies to 

businesses offering customers online access to receipts and monthly statements.2   

 

A further benefit of email service of papers is that it helps expedite litigation.  When papers 

are served by mail, there is an inherent delay, such that CPLR 2103(2) adds five days to the 

applicable time period where mail service is used, and CPLR 2103(6) adds one day where an 

overnight delivery service is used to effect service.  Email service avoids these needless delays. 

 

A thoughtful analysis of the interplay between law and technology, albeit in a context 

somewhat different from the service by email proposed here, is contained in Baidoo v. Blood-

Dzraku, 48 Misc.3d 309 (Sup. Ct. NY Co. 2015): 

 

That [a] concept is new to the law is something that may very well require a court 

to exercise a high degree of scrutiny and independent legal analysis when judicial 

approval is sought.  But a concept should not be rejected simply because it is novel 

or non-traditional.  This is especially so where technology and the law intersect.   In 

the age of technological enlightenment, what is for the moment unorthodox and 

unusual stands a good chance of sooner or later being accepted and standard, or 

even outdated and passé.  And because legislatures have often been slow to react to 

these changes, it has fallen on courts to insure that our legal procedures keep pace 

with current technology (see New England Merchants Natl. Bank v. Iran Power 

Generation & Transmission Co., 495 F. Supp. 73, 81 [S.D.N.Y. 1980] [“Courts 

cannot be blind to changes and advances in technology.”]  As noted by the United 

States Court of Appeals for the Ninth Circuit in Rio Properties, Inc. v. Rio 

International Interlink, 284 F.3d. 1007, 1017 (9th Circ. 2002), one of the earliest 

cases authorizing service of process by email, the “broad constitutional principles” 

upon which judicially devised alternative service is based “unshackles …courts 

from anachronistic methods of service and permits them entry into the 

technological renaissance.” 

 
2 The relationship between email service and the reduced use of paper is no less compelling than the relationship 

between electronic filing and the beneficial reduced use of paper in connection with electronic filing commented upon 

in Rakofsky v. Washington Post, 39 Misc.3d 1226(A), fn. 1 (Sup. Ct. N.Y. Co. 2013).  In that case, Justice Hagler 

noted:  “This case should be the proverbial poster child for e-filing, or the electronic filing, of papers to avoid the 

needless waste of reams of paper to serve about a dozen attorneys and the court.  E-filing would have been more 

efficient, and preserved limited judicial resources.” 

   



Email in particular has garnered express approval by the courts as a means of service, even 

in the instance of initial service of process, a critical jurisdictional step that goes farther than this 

bill.  The stated reasons for such approval militate in favor of the appropriateness of the instant 

bill: 

 

…[W]ith the common utilization of e-mail as a means of communication Courts 

[sic] have been inclined to entertain and grant requests to allow for service by e-

mail. (Hollow v. Hollow, 193 Misc 2d 691…)  Upon proper application, both New 

York Courts and Federal Courts have granted e-mail service of process as an 

appropriate method when statutory methods have proven to be ineffective or 

impossible.  Although not directly set forth in the CPLR as a means of service there 

is no prohibition provided appropriate circumstances exist.  (Alfred E. Mann Living 

Trust v. ETIRC Aviation S.A.R.L., 78 AD3d 137…).3  Upon granting e-mail service 

the Court in Baidoo v. Blood-Dzraku further found that electronic mail has “all but 

replaced ordinary mail as a means of communication” and although not specifically 

set forth in the statute courts are “routinely permitting it as a form of alternative 

service.” (Baidoo v. Blood-Dzraku, 48 Misc 3d 309…). 

 

Matter of J.T., 53 Misc. 3d 888, 891 (Fam. Ct. Onondaga Co. 2016). 

 

It is believed that the concept of nonconsensual use of service of interlocutory papers by 

email, with such service untethered from electronic filing, represents the type of “unshackling” 

envisioned in Baidoo and is consistent with the judicial approbation of email service found in 

Matter of J.T. and the cases cited therein. 

 
3 Mann, a First Department case, was cited with approval by the Fourth Department in Safadjou 

v. Mohammadi, 105 A.D.3d 1423, 1426 (2013).  
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KeyCite Yellow Flag - Negative Treatment 

  Proposed Legislation 

McKinney’s Consolidated Laws of New York Annotated  

Civil Practice Law and Rules (Refs & Annos) 

Chapter Eight. Of the Consolidated Laws 

Article 21. Papers 

McKinney’s CPLR Rule 2106 

Rule 2106. Affirmation of truth of statement 

Effective: January 1, 2015 

Currentness 
 

 

(a) The statement of an attorney admitted to practice in the courts of the state, or of a physician, osteopath or dentist, 

authorized by law to practice in the state, who is not a party to an action, when subscribed and affirmed by him to be true 

under the penalties of perjury, may be served or filed in the action in lieu of and with the same force and effect as an 

affidavit. 

  

 

(b) The statement of any person, when that person is physically located outside the geographic boundaries of the United 

States, Puerto Rico, the United States Virgin Islands, or any territory or insular possession subject to the jurisdiction of the 

United States, subscribed and affirmed by that person to be true under the penalties of perjury, may be used in an action in 

lieu of and with the same force and effect as an affidavit. Such affirmation shall be in substantially the following form: 

  

 

I affirm this ... day of ......, ...., under the penalties of perjury under the laws of New York, which may include a fine or 

imprisonment, that I am physically located outside the geographic boundaries of the United States, Puerto Rico, the United 

States Virgin Islands, or any territory or insular possession subject to the jurisdiction of the United States, that the foregoing 

is true, and I understand that this document may be filed in an action or proceeding in a court of law. 

  

 

(Signature) 

  

 

Credits 

 

(L.1962, c. 308. Amended Jud.Conf.1973 Proposal No. 3; L.2014, c. 380, § 1, eff. Jan. 1, 2015.) 
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McKinney’s Consolidated Laws of New York Annotated  

Civil Practice Law and Rules (Refs & Annos) 

Chapter Eight. Of the Consolidated Laws 

Article 23. Subpoenas, Oaths and Affirmations (Refs & Annos) 

McKinney’s CPLR § 2309 

§ 2309. Oaths and affirmations 
Currentness 

(a) Persons authorized to administer. Unless otherwise provided, an oath or affirmation may be administered by any person 

authorized to take acknowledgments of deeds by the real property law. Any person authorized by the laws of this state to 

receive evidence may administer an oath or affirmation for that purpose. An oath to a juror or jurors may be administered by 

a clerk of court and his deputies. This section shall not apply to an oath of office. 

  

 

(b) Form. An oath or affirmation shall be administered in a form calculated to awaken the conscience and impress the mind 

of the person taking it in accordance with his religious or ethical beliefs. 

  

 

(c) Oaths and affirmations taken without the state. An oath or affirmation taken without the state shall be treated as if taken 

within the state if it is accompanied by such certificate or certificates as would be required to entitle a deed acknowledged 

without the state to be recorded within the state if such deed had been acknowledged before the officer who administered the 

oath or affirmation. 

  

 

(d) Form of certificate of oath or affirmation administered by officer of the armed forces of the United States. The certificate 

of an oath or affirmation administered within or without the state or the United States, by an officer of the armed forces of the 

United States authorized by the real property law to take acknowledgment of deeds, shall state: 

  

 

1. the rank and serial number of the officer before whom the oath or affirmation is taken and the command to which he is 

attached; 

  

 

2. that the person taking the oath or affirmation was, at the time of taking it, a person enlisted or commissioned in or serving 

in or with the armed forces of the United States or the dependent of such a person, or a person attached to or accompanying 

the armed forces of the United States; and 

  

 

3. the serial number of the person who takes, or whose dependent takes the oath or affirmation, if such person is enlisted or 

commissioned in the armed forces of the United States. The place where such oath or affidavit is taken need not be disclosed. 

  

Credits 

(L.1962, c. 308. Amended L.1963, c. 282, § 2; L.1963, c. 532, § 14; L.1964, c. 287, § 1.)  
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Exhibit J 



 

 

Amend CPLR 2106 to read as follows. 
 

 A declaration made in accordance with section 2310 of this Chapter may be used in lieu of an 

affidavit.    

Enact new CPLR 2310 as follows 
 

Declarations.  The subscribed statement of any individual wherever made, declared by 

the individual  to be true under the penalty of perjury, may be used in an action in New 

York in lieu of and with the same force and effect as an affidavit. Such declaration  shall 

be in substantially the following form: I affirm this—day of ----------------------------- , at -----

---------under the penalties of perjury under the laws of New York, which may include a 

fine or imprisonment, that the foregoing is true, and I understand that the foregoing may 

be used in an action or proceeding in a court of law. Signature 

 

NB:  Effective date would be set days after the enactment, with affirmations made prior to the and in 

accordance enactment being valid if made in accordance with rule 2106 as it existed before the date of 

the enactment.  We would also change the style of Article 23 to include declarations, viz  “subpoenas,, 

oaths, affirmations and declarations” 

The declaration provided in this section would appear to qualify as a basis for a perjury charge, where 

false.  Penal Law § 210.00 subd 1 broadly provides that an oath “includes an affirmation and every 

other mode authorized by law of attesting to the truth of that which is stated.”  

   

 

 

 



 
 

 

 

 

 

Exhibit K 



Proposal by Herb Ross (June 9, 2020 email):  

 

I advocate amending CPLR 2106 to read as follows: 

 

2106.   The written statement of any person subscribed and affirmed 

by that person to be true under the penalties of perjury, may be used in 

an action in lieu of and with the same force and effect as an affidavit.  

Such affirmation shall be in substantially the following form: 
I affirm this ․․․ day of ․․․․․․, ․․․․, under the penalties of perjury under 

the laws of New York, which may include a fine or imprisonment, 

that the foregoing is true, and I understand that this document may be 

filed in an action or proceeding in a court of law. 
(Signature) 

 

I also advocate adding to CPLR §2309 the following subsection (e): 
(e) the provisions of this section do not apply to an affirmation 

described in Rule 2106. 
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2020 WL 2543768 
Supreme Court, Nassau County, New York. 

BEST GLOBAL ALTERNATIVE, LTD, Plaintiff, 
v. 

AMERICAN STORAGE & TRANSPORT, INC. and 
Christopher Shea, Defendant. 

606577/17 
| 

Decided May 19, 2020 

Synopsis 

Background: Creditor brought action against individual 

and corporate debtors, for, among other things, setting 

aside of debtors’ conveyance of assets, which claims 

creditor previously asserted in prior action between same 

parties, which was dismissed in part for lack of subject 

matter jurisdiction and voluntarily discontinued in part. 

Debtors moved to dismiss or for leave to amend answer. 

Creditor cross-moved to strike debtors’ answer. 

  

[Holding:] The Supreme Court, Antonio I. Brandveen, J., 

held that creditor’s failure to file proof of service within 

six months of dismissal of prior action did not constitute 

failure to effect service. 

  

Motion granted in part and denied in part; cross-motion 

granted in part. 

  

 

 

West Headnotes (3) 

 

 

[1] 

 

Statutes  

 

 Words in a statute are not to be rejected as 

superfluous where it is practicable to give each a 

distinct and separate meaning. 

 

 

 

 

[2] 

 

Process  

 

 Creditor’s failure to file proof of service of its 

claims against individual debtor for failure to 

pay commissions due and owing within six 

months of dismissal of identical action on 

ground of lack of subject matter jurisdiction did 

not constitute jurisdictional defect of failure to 

“effect service” upon debtor, as would have 

precluded revival of claim; by using term 

“effected” rather than “completed” in context of 

service of process after termination of a prior 

action, Legislature indicated that “effecting 

service” required delivering and mailing 

process, as specified in general personal service 

statute, and did not include completion of 

service through filing proof of service, and 

creditor timely delivered and mailed process to 

debtor. N.Y. CPLR §§ 205(a), 308. 

 

 

 

 

[3] 

 

Limitation of Actions  

 

 A voluntary discontinuance, by any method at 

all, including by notice, by stipulation, or by 

order, is an exception to the statute allowing 

recommencement of dismissed claims within six 

months notwithstanding the statute of 

limitations: a discontinuing plaintiff planning to 

start over must always make sure either that the 

original statute of limitations is still alive, or that 

the plaintiff has in hand an agreement by the 

defendant not to interpose the statute of 

limitations defense in the new action. N.Y. 

CPLR § 205(a). 

 

 

 

 

Attorneys and Law Firms 

Lance S. Grossman, Esq., 11 Broadway, Suite 615, New 

York, NY 10004, For Plaintiff 

James Trainor, Esq., 45 Broadway, Suite 3120, New 

York, NY 10006, For Defendants 
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Antonio I. Brandveen, J. 

 

*1 Defendants move (sequence 001) for an order inter 

alia dismissing the complaint against defendant Shea on 

the ground that it is barred by the statute of limitations; 

plaintiff cross-moves (sequence 002) for an order inter 

alia striking the defendants’ answer. 

  

Defendants’ motion presents not only procedural issues 

suitable for a Bar examination, but a novel question which 

has not specifically been addressed by an appellate court: 

should the clause in CPLR 205 (a)’s six-month extension 

of time to refile an action that has been dismissed—“... 

provided that ... service upon defendant is effected within 

such six-month period [emphasis added]”—mean that 

service of process pursuant to CPLR § 308 (2) must be 

delivered “to a person of suitable age and discretion” and 

mailed to that person’s “last known residence or actual 

place of business,” in accordance with the two-step 

procedural requirements of that statute, before the 

expiration of that six-month period, or should the word 

“effected” be interpreted to mean, within the context of 

CPLR § 308 (2) service of process, that the process must 

also, within that six-month window, be filed with the 

“clerk of the Court” and thus “complete[d],” ten days 

after that filing? 

  

The underlying action seeks to recover commissions 

which are allegedly due and owing pursuant to an oral 

agreement between the parties. The plaintiff asserts in its 

fourth cause of action pursuant to Debtor and Creditor 

Law § 274 that the defendants fraudulently conveyed 

assets to avoid paying those commissions. This cause of 

action is identical to the fourth cause of action asserted by 

the plaintiff in a prior action between the parties in the 

District Court of Nassau County. The first, second and 

third cases of action in plaintiff’s District Court complaint 

were dismissed on the ground of lack of subject matter 

jurisdiction. The Court noted in its order dated and 

entered on January 13, 2017 (Darcy, J.) that the fourth 

cause of action was voluntarily discontinued by the 

plaintiff in its cross-motion “in the event” the three other 

causes of action were dismissed, and consequently the 

Court ordered the fourth cause of action discontinued 

pursuant to CPLR § 3217 (b). The plaintiff did not appeal 

or reargue the District Court order of January 13, 2017. 

  

Instead, five months and twenty-four days later, on July 7, 

2017, the plaintiff filed the instant action. On July 10, 

2017, defendant Shea was served by substituted service 

pursuant to CPLR § 308 (2) at his place of business. The 

process server avers that he mailed a copy of the 

summons and complaint on July 11, 2017; process was 

filed with the County Clerk that same day. 

  

The defendants argue that the service of process on 

defendant Shea was completed pursuant to CPLR § 308 

(2) on July 21, 2017, six months and eight days after the 

January 13, 2017, dismissal by the District Court of 

plaintiff’s identical prior action, and thus barred by CPLR 

§ 205 (a). 

  

*2 CPLR § 205 (a) states in relevant part that 

“[i]f an action is timely commenced and is terminated 

in any other manner than by a voluntary 

discontinuance, a failure to obtain personal jurisdiction 

over the defendant, a dismissal of the complaint for 

neglect to prosecute the action, or a final judgment 

upon the merits, the plaintiff ... may commence a new 

action upon the same transaction or occurrence or 

series of transactions or occurrences within six months 

after the termination provided that the new action 

would have been timely commenced at the time of 

commencement of the prior action and that service 

upon defendant is effected within such six-month 

period. [ephasis added].” 

  

CPLR § 308 (2) states in relevant part that “[p]ersonal 

service upon a natural person [may] be made 

2. by delivering the summons within the state to a 

person of suitable age and discretion at the actual place 

of business, dwelling place or usual place of abode of 

the person to be served and by either mailing the 

summons to the person to be served at his or her last 

known residence or by mailing the summons by first 

class mail to the person to be served at his or her actual 

place of business in an envelope bearing the legend 

“personal and confidential” and not indicating on the 

outside thereof, by return address or otherwise, that the 

communication is from an attorney or concerns an 

action against the person to be served, such delivery 

and mailing to be effected within twenty days of each 

other; proof of such service shall be filed with the clerk 

of the court designated in the summons within twenty 

days of either such delivery or mailing, whichever is 

effected later; service shall be complete ten days after 

such filing...[emphasis supplied].” 

  

In support of their argument that the plaintiff’s action is 

time-barred by CPLR § 205 (a), the defendants rely on a 

lengthy, thorough, trial court court decision in the Fourth 

Department, Roth v. Syracuse Hous. Auth., 2002 WL 

31962630, 2002 NY Slip. Op. 40550(U) (Sup. Ct., 

Onondaga County, July 17, 2002, Paris, J.), aff’d 306 

A.D.2d 921, 760 N.Y.S.2d 377 (2003) [for the reasons 

stated at Supreme Court], lv denied 1 N.Y.3d 507, 776 

N.Y.S.2d 223, 808 N.E.2d 359 (2004), which granted 
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summary judgment in favor of the defendants and 

dismissed each cause of action asserted against them, and 

also held that service of process on a defendant was 

required to be pursuant to CPLR § 308 (2) within the 

six-month time frame allowed by CPLR § 205 (a). 

Defendants’ counsel maintains that since the Appellate 

Division, Second Department, has not ruled on whether 

service must be made, or completed, pursuant to CPLR § 

308 (2) within the six-month period , this Court is bound 

by Roth by the doctrine of stare decisis (see, 

e.g.,Mountain View Coach Lines, Inc. v. Storms, 102 

A.D.2d 663, 476 N.Y.S.2d 918 [2nd Dept. 1984]. 

  

This Court respectfully declines to follow Roth since the 

Appellate Division Second Department has interpreted 

CPLR § 308 differently in an analogous setting, 

attempting to “ effectuate” service of process within the 

120-day time frame required by CPLR 306-b (see, Mighty 

v. Deshommes, 178 A.D.3d 912, 915, 115 N.Y.S.3d 454 

[2nd Dept. 2019]) and the fact that Fourth Department has 

never discussed specifically the meaning of the word 

“effected” within the context of service of process in the 

six-month savings period permitted by CPLR 205 (a). 

  

*3 [1]“ ‘[A] court, in interpreting a statute, should attempt 

to effectuate the intent of the Legislature. As the clearest 

indicator of legislative intent is the statutory text, the 

starting point in any case of interpretation must always be 

the language itself, giving effect to the plain meaning 

thereof’ (Majewski v. Broadalbin—Perth Cent. School 

Dist., 91 N.Y.2d 577, 583, 673 N.Y.S.2d 966, 696 N.E.2d 

978 [1998] [citations and internal quotation marks 

omitted]” (State of New York Mortg. Agency v. Braun, 

182 A.D.3d 63, 119 N.Y.S.3d 522, 529 [2nd Dept. 2020]). 

The Court of Appeals has “recognized that meaning and 

effect should be given to every word of a statute. ‘Words 

are not to be rejected as superfluous where it is 

practicable to give each a distinct and separate meaning’ 

(Cohen v. Lord, Day & Lord, 75 N.Y.2d 95, 100, 551 

N.Y.S.2d 157, 550 N.E.2d 410 [1989]; see also, 

McKinney’s Cons. Laws of NY, Book 1, Statutes § 231)” 

Leader v. Maroney, Ponzini & Spencer, 97 N.Y.2d 95, 

104, 736 N.Y.S.2d 291, 761 N.E.2d 1018 [2001]; see, 

Mental Hygiene Legal Serv. v. Daniels, 33 N.Y.3d 44, 67, 

98 N.Y.S.3d 504, 122 N.E.3d 21 [2019]; Patrolmen’s 

Benevolent Assn. of City of NY v. City of New York, 41 

N.Y.2d 205, 208, 391 N.Y.S.2d 544, 359 N.E.2d 1338 

[1976]; McKinney’s Cons Laws of NY, Book 1, Statutes 

§ 92 [a] ). 

  
[2]Applying these fundamental principles of statutory 

construction here, this Court concludes that the 

Legislature could have clearly and simply stated in CPLR 

§ 205 (a) the word completed instead of effected in the 

context of service of process pursuant to CPLR § 308, 

especially since the Legislature declared in CPLR §§ 308 

(2) and (4) that “service is complete ten days after the 

filing [of the affidavit of the service of process with the 

clerk of the court].” Consequently, this Court holds that 

the word effected as stated in CPLR § 205 (a) must be 

construed as embodying only the two-prong jurisdictional 

predicate in CPLR 308 § (2) of “delivering” and then 

“mailing” the process within a twenty period (see,Siegel 

& Connors, NY Prac. § 52 , at 116 (6th ed. 2018)[“if the 

plaintiff in the second action uses the substituted service 

methods in CPLR 308 (2) and (4), both service steps must 

be carried out within the 6 month period [mandated by 

CPLR 205 (a)]”; see also Wells Fargo Bank, N.A. v. 

Heaven, 176 A.D.3d 761, 762—63, 109 N.Y.S.3d 162 

[2nd Dept. 2019]), and should not be interpreted to also 

include the eventual “complet[tion]” of that service of 

process whenever it is filed with the clerk of the court 

(see, Siegel & Connors, NY Prac. § 72 , at 179, 181-182 

(6th ed. 2018) [“[s]ervice becomes ‘complete’ 10 days 

after proof of service is filed...means only that the 

defendant’s responding time will not start until then...The 

‘completion’ of service under CPLR 308 (2) has nothing 

to do with the statute of limitations...which is satisfied 

if...[b]oth the delivery and the mailing [is] carried out 

within the 120-day period for service that follows the 

filing of the action”] ).“[T]he failure to file proof of 

service within the time specified...[in CPLR 308] was not 

a jurisdictional defect but was rather a ‘procedural 

irregularity’ that could be cured by an order permitting 

the late filing of proof of service, absent an order curing 

the irregularity...” (Rodriguez v. Rodriguez, 103 A.D.3d 

117, 120—21, 957 N.Y.S.2d 699 [2nd Dept. 2012] ). 

  

Accordingly, the branch of defendants’ motion for an 

order pursuant to CPLR § 3211(a) (5) dismissing the 

complaint against defendant Shea on the ground that it is 

time-barred is denied. 

  
[3]The branch of defendants motion for an order 

dismissing the fourth cause of action against ASTI or 

alternatively, if the branch of defendants’ motion to 

dismiss pursuant to CPLR § 3211 (a) (5) is denied, 

granting the defendants leave to amend their answer, 

pursuant to CPLR § 3025(b) and CPLR § 203 (d), to 

allege additional affirmative defenses and counterclaims 

consistent with the proposed amended answer annexed to 

the moving papers, is granted in its entirety (see, CPLR § 

3217 [b]; CPLR § 3025 [b]). “[A] voluntary 

discontinuance, by any method at all [i.e., by notice, by 

stipulation, or by order] is an exception to CPLR 205(a) 

and does not get the six months [to re-commence the 

action]...A discontinuing plaintiff planning to start over 

must always make sure either that the original statute of 
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limitations is still alive, or that the plaintiff has in hand an 

agreement by the defendant not to interpose the statute of 

limitations defense in the new action” (see, Siegel & 

Connors, NY Prac. § 298 at 716 [6th ed. 2018] ). The 

proposed amended answer shall be deemed served by the 

electronic uploading of this order to the Court’s e-filing 

system. 

  

*4 The cross-motion by the plaintiff for an order (1) 

pursuant to CPLR 3126 (3) striking defendants’ answer 

for failing to comply with plaintiff’s demand for 

documents and demand for responses to the 

interrogatories 57-80 propounded by the plaintiff, or 

alternatively, (2) for an order pursuant to CPLR 3126 (2), 

precluding the defendants from offering into evidence at 

trial any documents pertaining to the plaintiff’s demand 

for documents and demand for responses to 

interrogatories, or alternatively, (3) for an order pursuant 

to CPLR 3126 (1), resolving in plaintiff’s favor the issues 

contained in the documents demanded, or alternatively, 

(4) compelling the defendants to respond to the plaintiff’s 

document demands and responses to interrogatories 

57-80, is granted to the extent that the defendants shall 

comply with plaintiff’s document demands and responses 

to interrogatories 57-80 within 60 days after the service of 

a copy of this order upon the defendants’ attorney. 

However, in the interests of judicial and litigation 

economy, this Court directs that a settlement conference 

be conducted, either telephonically or by Skype for 

business, on June 17, 2020, at 11 a.m., in view of the 

coronavirus pandemic and the subsequent orders 

promulgated by the Executive and Judicial branches of 

government. Counsel are directed to contact the 

undersigned by remote email on June 15 to ascertain 

whether the conference will take place as scheduled. In 

the event that the parties cannot agree on settling the 

matter, then respective counsel shall communicate with 

each other on a stipulation, to be “so-ordered,” regarding 

the scheduling of all outstanding discovery. 

  

The foregoing constitutes the decision and order of this 

Court. 

  

All Citations 

--- N.Y.S.3d ----, 2020 WL 2543768, 2020 N.Y. Slip Op. 

20113 
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