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Message from the Chair

In the 35 years that I have 
had the privilege of being an 
attorney, I have had the honor 
of writing many Chair and 
President messages; however, 
never during the course of a 
deadly pandemic. Thus, I hope 
this message finds you and 
your families in good health 
and safe. For many of us, espe-
cially in the New York Met-
ropolitan area, the COVID-19 
pandemic has been especially 
difficult. Sadly, many of us have suffered the loss of fam-
ily, friends, clients and colleagues. It has been an experi-
ence that will not be easily forgotten. 

However, as New Yorkers we historically have 
the ability to adapt and carry on. Our fighting spirit is 
indomitable. I am confident that as a profession we will 
be able to adapt to any changes a new legal world will 
throw at us. 

We will need to modify our behavior and how we 
operate and manage our practices so that we can contin-
ue to make a living. The health, safety, and well being of 
our clients, employees and colleagues, specifically those 
that are most vulnerable because of age and pre-existing 
conditions, will definitely require a heightened level of 
attention.

Fortunately, both our Section and NYSBA have of-
fered their members numerous webinars and programs 

to educate our members about various federal and Small 
Business Administration programs which our members 
can take advantage of. Additionally, there have been 
numerous webinars and CLEs about the practice man-
agement and planning issues that will impact attorneys 
and their clients relevant to COVID-19. I recently had the 
privilege of presenting a webinar entitled “Pandemics and 
Planning: The Documents Every Lawyer Should Have” 
for our Section.

I am also pleased to inform you that after years of 
debate the Section’s Executive Committee has agreed to 
change the name of the Section to the “50+ Section.” This 
name change has been approved by NYSBA and is now 
official. Additionally, we have changed the name of our 
journal to The Voice of Experience.

Finally, I would be remiss if I didn’t thank our Imme-
diate Past Chair, C. Bruce Lawrence, Esq., for his gracious 
and invaluable ongoing service to our Section. 

Bruce’s guidance and historical knowledge of our 
Section has been of immense value to me and our Section. 
Additionally, I want to thank our Editor and Past Chair, 
Carole A. Burns, Esq., for her tireless efforts on our behalf 
and her continuous ability to produce an exceptional 
journal . Finally, our Section Liaison, Tiffany Bardwell, 
deserves our gratitude and praise. 

In conclusion, I hope my next Chair’s message will 
come at a happier and safer time. Please stay healthy and 
well. 

Anthony J. Enea

50+ SECTION

VISIT US ONLINE AT

WWW.NYSBA.ORG/50

N E W  Y O R K  S T A T E  B A R  A S S O C I A T I O N
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As I am sure you know 
from prior issues of The Senior 
Lawyer (now, The Voice of 
Experience), the intent of our 
Section’s journal is to provide 
a selection of articles on topics 
as diverse as our membership.  
However, as this issue was 
being put together a concern 
common to all became appar-
ent, the COVID-19 pandemic. 
Hopefully, the following three 
articles will provide informa-
tion which you will find helpful in dealing with some of 
the terrible effects of this pandemic:

“Planning and Pandemics: What Lawyers Should 
Consider for Both their Practice and Personal Affairs,” by 
Anthony J. Enea;

“Marketing Your Law Firm in the New Landscape,” 
by Leslie H. Tayne;

“What the Attorney Needs to Know About Life 
Settlements Amidst the COVID-19 Pandemic,” by Henry 
Montag.

Message from the Editor

In addition, this issue includes a discussion of:

• “Gender Equality in Alternative Dispute Resolu-
tion,” by Hon. Rachel Kretser (Ret.);

• A radical change in New York State’s Medicaid 
eligibility rules (“New Medicaid Eligibility Rules Make 
Asset Protection Planning an Urgent Need!” by Anthony 
J. Enea);

• “Constitutional Challenges to Article 17-A Guard-
ianships,” by Lisa R. Valente;

• “Advance Exit Planning — Why Should You Care?” 
by Stephen P. Gallagher and Leonard E. Sienko, Jr.; and,

• The doctrine of caveat emptor (“Beware: The Doc-
trine of Caveat Emptor Is Alive and Well in New York,” 
by R. Randy Lee).

Please send me any requests/suggestions you may 
have for articles to be included in future issues and con-
sider writing for this journal. The more articles we have 
from our Section members, the more relevant the journal 
will be to all of us. The deadline for our Fall/Winter issue 
is November 1, 2020. Stay safe and be well.

Carole A. Burns

If you have written an article or have 
an idea you would like considered for 

publication, contact:

Carole A. Burns, Esq.
64 Twilight Road,  

Rocky Point, NY 11778
cabb1@optonline.net

Articles should be submitted in electronic document 
format (pdfs are NOT acceptable), along with 

biographical information.

N E W  Y O R K  S T A T E  B A R  A S S O C I A T I O N

REQUEST FOR ARTICLES
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Planning and Pandemics: What Lawyers Should Consider 
for Both Their Practice and Personal Affairs 
By Anthony J. Enea 

Hopefully by the time this article is published the 
COVID-19 pandemic is in our rear-view mirror and we 
are able to enjoy a warm and sunny spring and summer 
with our loved ones and friends.

Sadly COVID-19 was able to turn our world upside 
down. The disruption to everyday life in America was 
unprecedented even by World War II standards. For most 
Americans, particularly those 60 years of age and older 
the fear of contracting COVID-19 and its possible medi-
cal complications and higher mortality rates was an issue 
of great concern. That concern prompted many seniors, 
business owners and professionals (including attorneys) 
to re-examine whether they had the necessary planning 
documents and advance directives in place and if those 
documents were up to date both legally and as to their 
current wishes.

Before I discuss some of the essential planning docu-
ments everyone should have in place, I want to discuss a 
document that can be of particular assistance to attorneys 
that are sole practitioners and/or are members of small 
law firms. By now I am certain that many attorneys have 
wondered how their practice would be able to continue 
in the event they were quarantined and/or taken ill for 
any significant period of time. Of course, the execution 
of a Durable General Power of Attorney (which I will 
review in greater detail later) is an important document 
in allowing attorneys to select another to handle their 
financial affairs in the event that they are unable to do 
so. However, an attorney that is a sole practitioner and/
or runs a small law firm should consider executing a 
“Limited Power of Attorney to Manage Law Practice at a 
Future Date” (LPOA).

An attorney can execute an LPOA which appoints a 
fellow attorney (duly licensed and in good standing) that 
only becomes effective upon the attorney being incapaci-
tated, disabled or having disappeared, thus rendering 
the attorney incapable of managing their law practice or 
representing clients in a competent fashion. Because the 
agent under this LPOA has to determine whether the 
principal is incapable of managing a law practice and 
able to competently represent their clients, the LPOA 
requires the principal to grant the agent an authorization 
and release under the Health Insurance Portability and Ac-
countability Act of 1996, as amended (HIPPA) 42 U.S.C. § 201 
et eq and 45 C.F.R. § 160-154. So as to allow the agent to 
have access to the principal’s medical records and be able 
to speak to the principal’s physicians. 

In drafting this LPOA one can customize it to the 
particular needs and circumstances of one’s practice. 
Obviously, the first issue is the attorney selected to be the 
agent. This is of course dependent on whether one is truly 
a sole practitioner or has attorney(s) that work for him or 
her. Whomever is selected should be someone the attor-
ney has a great deal of confidence and trust in. 

The types of provisions that can be included in the 
LPOA are as follows (this is not intended to be a compre-
hensive list):

a. Grant the agent access to one’s office and its con-
tents, client files, etc;

b. Specify the agent as a signatory on all firm ac-
counts, including trust and escrow accounts; 

c. Grant the agent the authority to communicate with 
clients and obtain adjournments, extensions, etc., on 
behalf of the client with any court; 

d. Grant the agent the authority to file pleadings, mo-
tions and appear in any court matter on behalf of 
the principal for any client;

e. Grant the agent authority to make ongoing pay-
ments of firm expenses and make decisions as to 
firm personnel;

f. Grant the agent the authority to enter into new busi-
ness contracts and obligations as well as terminat-
ing existing obligations; and 

g. Grant the agent access to all firm files including files 
held at any storage facility.

Anthony J. Enea, Esq. is a member of Enea, Scanlan and 
Sirignano, LLP of White Plains, New York. He focuses 
his practice on wills, trusts and estates and elder Law. 
Mr. Enea is the Past Chair of Elder Law and Special 
Needs Section of the New York State Bar Association 
(NYSBA). He is the current Chair of the 50+ Section of 
NYSBA. Mr. Enea is the past president and founding 
member of the New York Chapter of the National Acad-
emy of Elder Law Attorneys (NAELA). Mr. Enea is the 
president of the Westchester County Bar Foundation 
and a past president of the Westchester County Bar As-
sociation. Mr. Enea can be reached at (914) 948-1500 or at 
a.enea@esslawfirm.com.
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As can be seen from the above, one needs to consider 
all of the actions an attorney running a solo or small firm 
needs to undertake on a day-by-day, monthly and yearly 
basis in order to draft an LPOA that is as comprehensive 
as possible.

In addition to the afore stated LPOA, the attorney, 
like all other individuals, should have updated and 
current estate and elder law planning documents and 
advanced directives in place.

One of the most important and often most neglected 
documents is the Durable General Power of Attorney 
(DPOA), New York General Obligations Law, Article 5, 
Title 15.

The DPOA, unlike the LPOA described above, does 
not require that the principal be incapacitated, disabled, 
or have disappeared in order for it to be effective and be 
utilized by the agent. In fact, because it is “durable” it 
survives the subsequent incapacity and/or disability of 
the principal. The DPOA allows the principal to select 
one to handle their financial affairs in a manner that can 
be fashioned as broadly or as restrictive as the principal 
wishes. It can cover one’s banking, real property, personal 
property, stocks, bonds, insurance and any other personal 
financial transactions imaginable. It can also be drafted to 
cover one’s digital assets and accounts. 

The DPOA also allows the agent to handle business 
operating transactions, estate transactions, claims and 
litigation, tax transactions and retirement benefits. Ad-
ditionally, the short form DPOA in New York allows the 
principal to “modify” the standard powers provided by 
the New York General Obligation Law as above stated.

The “modifications” section of the DPOA allows the 
principal to modify, supplement and/or limit the powers 
provided in the grant of authority sections of the POA. 
However, no gifting authority can be provided in the 
“modifications” section of the DPOA. 

Under New York law, with limited minor exceptions 
all gifting authority to be provided to the agent of the 
DPOA must be contained in the “New York Statutory 
Gift Rider.” The authority to the agent to make gifts of 
the principal’s assets can be as limited or as broad as the 
principal wants. A broadly drafted DPOA with a broadly 
drafted gifts rider allows the principal to grant the agent 
the authority to virtually undertake any financial action 
they would be able to undertake if they were able to act.

A broadly and properly drafted DPOA and the LPOA 
described herein above are two of the most important 
arrows that attorneys have in their quiver to be able to 
address an unexpected illness, disability and or incapac-
ity that can impact their practices and clients. This is true 
whether the cause of the disruption is a stroke, heart at-
tack and/or pandemic. Having legally authorized some-
one to handle your personal and law practice affairs will 
go a long way in helping maintain stability and continu-
ity in one’s practice as well as one’s personal financial af-
fairs. Without a well drafted DPOA or LPOA as described 
above the prospects of the incapacitated attorney needing 
a court-appointed guardian to handle his or her affairs 
significantly increases. 

Finally, the aforestated POAs should be prepared in 
conjunction with a current estate and elder law plan in 
the event of one’s demise that includes a Last Will and 
Testament, perhaps a Revocable Living Trust and an Irre-
vocable Medicaid Asset Protection Trust (for those want-
ing to protect assets from the cost of long term care) as 
well as advanced directives such as a Health Care Proxy 
and a Living Will with respect to health care decisions 
and end of life issues. 

In conclusion, Benjamin Franklin once said, “By fail-
ing to prepare, you are preparing to fail.” Unfortunately, 
America has learned this lesson in more ways than one 
as a result of this pandemic. Preparation and being pro-
active have always been and continue to be critical. Stay 
well and be healthy. Didn’t Franklin also say something 
about an apple a day . . . . 
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Marketing Your Law Firm in the New Landscape
By Leslie H. Tayne

The COVID-19 pandemic has turned the world 
upside down. In addition to the disastrous health im-
pacts of the coronavirus, the pandemic has shaken the 
global economy. Because of stay-at-home orders, many 
businesses have had to reduce operations or close their 
doors—some temporarily, others permanently. It’s 
ushered in an absolutely unprecedented time across the 
globe that individuals, business owners and government 
officials have been forced to adjust to on the fly. 

The legal industry has not been immune from the 
impacts of the COVID-19 pandemic. Firms have closed 
their offices and sent their employees to work from home. 
Many have slashed salaries or furloughed staff members. 
And the effects have been felt from the smallest shops all 
the way up to the most prestigious BigLaw companies.1 
Heading into 2020, law firms were expecting a revenue 
increase in the low single digits, but since the pandemic 
has hit, revenue is predicted to be “absolutely flat” or a 
low single digit down.2 Just like all other businesses, law 
firms have had to make difficult decisions about how 
to keep bringing in new clients, how to take their cur-
rent clients’ needs into account, and how to retain their 
employees. 

To survive this difficult time, law firms have had to 
make changes—and to effectively market those chang-
es—to continue to bring in business. 

When determining how to proceed with your mar-
keting efforts during this time, you’ll first need to take 
a step back and take a broader look at your business 
strategy. Most likely, the most logical first step to take 
is to examine the firm’s budget. Most firms have some 
sort of regular budget review, but with things changing 
so rapidly, your budget will likely have to adjust more 
frequently than it typically does. Budgeting during these 
times is especially tricky because it’s difficult to predict 
when business will return to “normal.” Therefore, operat-
ing as leanly as possible is likely in your firm’s best inter-
est at this time. 

Unfortunately, leaning out your budget may mean 
an impact on employees, which could include reduced 
hours or salaries. In many cases, law firms may cut 
the hours or pay of their staff members first. This may 
include your marketing team. However, marketing will 
be one of your most important tools in this landscape. 
Therefore, you’ll need to strategize on how to get the 
most out of limited resources during this time. 

Once your firm has determined the budget it’s going 
to work with at this time, you’ll also want to examine the 
services you’re offering. Think about your typical client 
base and what their needs may be during this time. If 

your services don’t necessarily directly relate in this land-
scape, consider whether you can pivot to offer services 
that still fall within your realm but that would be helpful 
at his time. 

In addition to adjusting your offerings, you may also 
consider drawing in new business through a promotional 
strategy. Perhaps you can offer free or reduced phone or 
web consultations to new clients or offer additional CO-
VID-19 related assistance to current clients at a reduced 
rate. These strategies will not only illustrate that you have 
your clients’ best interest in mind, but will also help keep 
bringing business in, which is in the best interest of the 
firm. 

From there, you’ll need to tackle your marketing 
strategy. A number of budget-friendly options exist to get 
the word out about your business during this difficult 
time. Your own website is a great place to start. From your 
homepage, consider including a link to a special landing 
page about COVID-19. On that landing page, many com-
panies and firms are including an open letter from a CEO, 
managing partner, or head attorney. This letter should 
be heartfelt and discuss what the firm is doing to help its 
clients during this difficult time. This would be where 
you could discuss the special services the firm is offering. 
Assure your clients that you’re standing with them and 
willing to help. 

In addition to the letter, consider including links to 
resources that are related to your field of law and CO-
VID-19. For example, if you are firm of tax attorneys, 
consider including resources about changes to the tax 
filing deadline. 

Leslie H. Tayne, Esq., is an award-winning debt 
resolution attorney and author of Life & Debt. As the 
founder and managing director of Tayne Law Group, 
P.C. in Melville, New York, Leslie has over 20 years of 
experience in consumer and business financial debt 
solutions, which include negotiations with large inter-
national banks and credit agencies for merchant loans, 
lines of credit, credit cards, and student loans. 

As a business owner, Leslie has in-depth experience 
marketing her firm across all channels, including social 
media, public relations, advertising, and strategic com-
munications. She is frequently sought out as a speaker, 
podcast guest, and news resource for her expertise on 
financial and debt topics, as well as all aspects of small 
business ownership, including marketing.



NYSBA  The Voice of Experience  |  Summer 2020  |  Vol. 1  |  No. 1         9    

Many websites are set up to help assess your pages’ 
Search Engine Optimization (SEO). When designing your 
landing page, choose a keyword that you believe would 
be widely searched relating to COVID-19 and your field 
of law. Base your page content around that keyword or 
phrase. Include it in the page’s title, in subheadings and 
in the body copy of the page. Doing so, as well as follow-
ing other SEO guidelines surrounding page readability, 
page slug, and image descriptions, can help your page 
show up higher in search results. If your firm does not 
have a marketing staff member or web developer who 
is well versed in SEO, some base-level research can help 
even someone brand new to SEO make some very simple 
changes that could have a significant impact. 

These adjustments to your website should be rela-
tively cost-effective and can be incredibly impactful. In 
fact, not having a COVID-19 landing page on your site 
during these times could be a major misstep. Clients and 
potential clients are looking to see what you’re doing for 
people like them during these challenging times and for 
your firm to be experts in how to handle issues related to 
your field. 

In fact, harnessing your attorneys’ expertise is anoth-
er excellent way to increase your marketing reach during 
this time. If your website has a blog, consider tasking 
someone on your team to write blog articles about top-
ics related to your field and COVID-19. For example, 
if you’re an unemployment law firm, consider writing 
various articles about how to file for unemployment, 
what additional resources are being offered to those who 
have lost their jobs, and what changes have been made 
to the unemployment filing system, to name a few. Such 
articles position your firm as experts on the topic and 
help, once again, to position your site prominently on 
search engines. 

In addition to showcasing your attorneys’ knowl-
edge on your own site, consider offering their expertise 
as a resource to local and national media outlets covering 
relevant topics. Consider reaching out to known media 
contacts, such as local newspapers and TV and radio sta-
tions and national publications that regularly cover your 

field of law or law in general. Include information about 
your attorneys’ knowledge, as well as specific COVID-19 
related topics they could provide expert commentary 
about. Additionally, subscription services such as Qwoted 
and Help a Reporter Out (HARO) allow you to submit 
commentary to reporters looking for sources. Getting 
your attorneys’ names and your firm’s name in print or 
on screen can be incredibly impactful in establishing a 
trustworthy reputation and bringing in new business. 

Another cost-effective marketing method is email 
marketing, which is likely a channel that your firm has 
already been utilizing. Consider sending out newslet-
ters that include what your firm is doing in its COVID-19 
efforts, as well as related resources (include those blogs 
or articles that your attorneys have been quoted in!) to 
current clients and leads that you have email contacts for. 
However, the challenge with email marketing during this 
time is, in fact, its cost-effectiveness. As a result, seeming-
ly every business consumers have ever interacted with are 
barraging them with COVID-19 emails. Inboxes are flood-
ing, and your email will need to stand out. Brainstorm an 
attention-grabbing subject line that emphasizes why your 
audience should open the email. Additionally, ensure that 
your messaging comes across as genuine, shows concerns 
for your clients and employees, and provides important, 
relevant and useful information. Marketing experts warn 
away from the crisis communication tact of simply saying 
something for the sake of saying something.3 

Social media will be one of your most crucial market-
ing tools during this time. In addition to being a budget-
friendly way to get your message out, it’s one of the most 
common ways people will reach your business, especially 
in a time when consumers may have more free time on 
their hands. Facebook CEO Mark Zuckerburg, in fact, has 
commented that usage on his platform is “well beyond” 
typical numbers.4 As with other business adjustments 
you’ve been making during this time, you’ll likely also 
need to pivot your social media strategy. The content you 
typically post may no longer be relevant, timely or appro-
priate during this time, meaning you’ll need to take time 
to rethink what you’re posting. 

As always, leveraging each social media platform, 
especially the big three—Facebook, Instagram and Twit-
ter—will be crucial in creating a successful social media 
strategy. On all three, you’ll want to find ways to promote 
the services you’re offering to help clients. 

Facebook and Twitter are platforms that can be used 
in similar manners. Consider using these channels to 
post links to COVID-19 resources related to your field 
of law. These can be great avenues for promoting your 
firm’s blog postings and articles your attorneys have been 
quoted in. You may also consider putting some of your 
marketing budget into Facebook advertising promoting 
your new offerings. Facebook ads can be used to reach 
specific audiences in the regions you service. While this 

“Social media will be one of 
your most crucial marketing 

tools during this time.”
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is more costly than organic Facebook content, it can help 
ensure that your business is reaching a wider range of 
consumers who would be interested in what you have to 
offer. Additionally, if your business’s Instagram account 
is linked to your Facebook page, the ads can automati-
cally run on Instagram as well. 

For your organic content on Instagram, consider 
photos or videos showcasing how your company is 
handling the new landscape. Additionally, graphics 
promoting your services, providing COVID-19 resources, 
or showcasing your firm’s media mentions can be use-
ful. If you’re struggling to come up with content ideas, 
take a look at what similar firms are doing. Every social 
media manager has been faced with having to alter their 
strategy, and many accounts have taken very creative 
approaches. Without stealing ideas, you can glean some 
inspiration by looking around. 

Additionally, your firm’s accounts don’t need to sole-
ly post COVID-19 related content, but you should think 
carefully about the implications of anything you post 
that isn’t COVID-19 related. This is an incredibly sensi-
tive time when people are losing their jobs and losing 
their lives—it’s more important than ever to think about 
how all different kinds of people in a variety of situations 
would react to what you’re posting. 

If you have the luxury of having some additional 
funds in your marketing budget, you may want to con-
sider paid advertising. In addition to Facebook advertis-
ing, you could place ads on local TV or radio stations 
promoting your offerings related to COVID-19. Local TV 
can be a lucrative avenue for ad placement right now, 
because many consumers are tuning into their local news 
stations for COVID-19 updates. In fact, local TV stations 
are seeing a surge in ratings, which has been unusual 
in recent years.5 However, you may need to get creative 
with your commercial production, given the fact that you 
won’t be able to shoot a commercial in person. Consider 
using graphics and previously recorded footage.

If you have the resources (monetary and/or human), 
community relations efforts are another great way to not 
only help the cause, but to get your firm’s name recog-
nized in a positive fashion. Many businesses are donating 
to hospitals and other nonprofit organizations involved 
in the fight against COVID-19, making masks, provid-
ing meals or finding other ways to give back. In fact, big 
names in advertising are encouraging “acts not ads” as 
the most effective way to utilize resources and promote 
your business during this time6 Not only will you be 
performing a wonderful act for those affected or working 
on the frontlines, but you could earn publicity and help 
build a positive reputation for your firm. 

And finally, your marketing strategy could certainly 
benefit from creativity during this unprecedented time. If 
you have the human resources and technological know-
how, consider offering webinars or online courses relating 
to your field or to COVID-19 related issues. Webinars are 
incredibly popular during this time and can be a great 
way to position your firm as a knowledgeable source. Ad-
ditionally, if one of your typical marketing strategies is to 
attend networking events, consider searching for virtual 
networking events or even having your firm host some. 
Networking events can help get your firm’s name out, as 
well as allow members of your team to share ideas with 
those facing similar challenges. Even without physical 
events, networking contacts can be referral sources for 
new business and resources for inspiration.

Regardless of what approach you take to your 
marketing strategy during this new landscape, it’s most 
important that your firm be nimble and willing to adapt. 
This time is unlike anything any of us have been through. 
As a result, we’re all having to think on our feet and 
change on the fly. Now is not the time to get stuck on a 
“this is how we’ve always done things” approach. The 
businesses that are going to survive, and even thrive, 
during this time are going to be the ones that embrace the 
challenge, get creative and continue to evolve. 
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The problem is that the majority of clients, and many 
of their advisors, are not familiar with the concept of a 
life settlement. If a decision is made to no longer maintain 
their coverage, they either surrender the policy back to the 
life insurance company that initially issued the policy, or 
they merely stop paying the billed premium and, by vir-
tue of default, they use up the accumulated cash surren-
der value until the cash value is no longer sufficient to pay 
the premium required to maintain the policy’s coverage.

There are several reasons for this lack of knowledge 
regarding the usage of a “life settlement.” Perhaps one of 
the most significant is the fact that insurance companies 
much prefer that a person, regardless of their reason for 
not continuing their coverage, either exercise their option 
to surrender their policy back to the insurer, or merely 
discontinue paying their billed premium. Either option 
translates into the insurance company keeping all of the 
past years’ paid premium while never having to pay out a 
death claim.

Court Filings Lack of Transparency and Disclosure
Since a life settlement transaction keeps a life insur-

ance policy in force rather than allowing it to be surren-
dered or lapsed, many life insurance companies employ-
ing a “career agency” have forbidden their life agent 
field force to discuss this concept. This is because the 
transaction takes away a percentage of the insurer’s built-
in profits when a typical number of policies lapse or are 
surrendered for their cash value each year. This concept of 
“active concealment” of the life settlement option, accord-
ing to an article in Think Advisor, “ is pervasive amongst 

Ever since the U.S. Supreme Court case of Grigsby 
v. Russell established a life insurance policy as “private 
property,” the ownership rights in a life insurance policy 
have been placed on the same legal footing as a typi-
cal investment property, such as stocks and bonds, or a 
person’s home or auto.1 As such, a life insurance policy 
could be transferred to another person at the discretion of 
the policy owner.

The life settlement market, primarily funded by 
hedge funds and often referred to as the secondary 
market, has greatly enhanced the consumer value of life 
insurance planning and has become a significant alterna-
tive to merely surrendering a life insurance policy that 
is either no longer needed, wanted, or one that can no 
longer be afforded. The life settlement market has signifi-
cantly enhanced the consumer liquidity value of life in-
surance planning and management involving senior and 
impaired risk insured persons. This is of particular inter-
est to many clients today, who are dealing with the harsh 
economic realities of the current COVID-19 Pandemic. 

Life Settlement Market History
The settlement market evolved in the late 1980s with 

the AIDS outbreak, when terminally ill individuals were 
liquidating assets to generate cash. Given the sellers’ 
shortened life expectancy, investors were purchasing poli-
cies for an amount in excess of the policy cash value and 
expecting an attractive return from payment of the death 
benefit. Subsequently, the market expanded to include 
older as well as impaired-risk insured persons. Until the 
2008-09 financial markets crisis, settlement practices were 
questionable, causing a number of states to regulate this 
market for consumer protection purposes.

Who Is Eligible for a Life Settlement?
While a life settlement can be entered into by anyone 

owning a life insurance policy, only those policies that 
have a face value of at least $100,000, with an insured who 
is at least 70 years old and in poor health, are likely to have 
a life settlement broker accept and turn in an application to 
a funding source that is likely to provide the insured an of-
fer. In an attempt to prevent fraud and elder abuse, it is not 
sufficient to merely have a life insurance license in order to 
conduct a life settlement transaction. A life insurance agent 
is required to complete a separate background applica-
tion and have his or her fingerprints registered by the FBI. 
Further, license process has clearly defined the fiduciary 
role of the broker representing the seller, and how this role 
should be documented to safeguard the interests of all 
parties. 

What the Attorney Needs to Know About Life 
Settlements Amidst the COVID-19 Pandemic
By Henry Montag, CFP

Henry Montag, CFP, Managing Director of The TOLI 
Center East, has authored articles and acted as a source 
for NYSBA The Senior Lawyer, NYSSCPA Tax Stringer, 
Tax Facts, Bloomberg’s Estates Gift & Trust Journal, 
Trusts & Estate Magazine, Accounting Today, Long Island 
Business News, Financial Planning and The Wall Street 
Journal.

He has appeared as a guest on Wall Street Week, 
Fox Business News and News 12. He’s provided CPE 
and CLE continuing education credits to NYSBA, ABA, 
AICPA, NYSSCPA and the estate Planning Council. 
He co-authored an American Bar Association flagship 
publication titled, “The Life Insurance Policy Crisis: The 
Advisors’ and Trustees’ Guide to Managing Risks and 
Avoiding a Client Crisis” (Jan 2017). The Jan 2019 issue 
of Commerce Clearing House referred to him as “one of 
today’s best brains in life insurance.”
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view of the settlement market and information the seller 
should know before undertaking a policy sale. The single 
most important decision in considering a settlement is 
selecting an independent, experienced settlement broker 
who has access to established providers, is familiar with 
their respective purchase criteria and preferences, and un-
derstands the negotiating process necessary to prudently 
represent the client’s best interests. The lapsing policy and 
insurance trust insolvency crisis begs the obvious ques-
tion from legal and tax advisors—what do you do when 
an older client inquires about the possibility of restructur-
ing an existing problematic policy and/or selling it? 

Tens of thousands of American seniors annually lapse 
or surrender their life insurance policies to the insurance 
companies. Americans ages 65 and older forfeit $143 
billion of life insurance coverage annually by lapsing or 
surrendering their life insurance policies, according to 
research unveiled at the Life Insurance Settlement As-
sociation’s (LISA) Fifth Annual Institutional Investor Life 
Settlement conference (latest figures as of 2015). A survey 
of seniors conducted by ICR Custom Market Research 
found that 55% of respondents allowed their life insur-
ance policies to lapse; and further, 82% of the respondents 
were not aware that alternatives like a life settlement 
existed. In that same study 79% of clients felt advisors 
should inform them about a life settlement strategy. A 
study conducted by the Insurance Studies Institute (ISI) 
found that 90% of seniors who lapsed a life insurance 
policy would have considered a life settlement had they 
been aware of the possibility. 

Payment Options Available to Seller
Life settlement payment options can take the form of 

cash, a retained death benefit interest, or a combination of 
cash and retained death benefit interest. The offer amount 
usually depends on life expectancy of the insured, as 
measured by no less than two life expectancy reports 
from credentialed third-party firms, plus the opinion of 
the provider’s internal medical staff. A cash offer is less 
complicated and, therefore, the most frequently requested 
offer form. A retained interest offer amount can be more 
favorable to the seller because the buyer has no upfront 
cash outlay and the seller is paid from participation in the 
death benefit proceeds. However, a retained death benefit 
interest offer imposes additional risks and tax consider-
ations that require thoughtful discussion with the seller’s 
legal and tax advisors as well as documentation review. 

As an example, a recent case I just completed in-
volved a male aged 72 with a $750,000 policy and a 
$275,000 loan that accrued over the years as a result of the 
insured realizing that after the fifth year, he could main-
tain the policy without making a premium payment in 
the sixth year. Once he had the experience of not making 
a premium payment and still maintaining the majority of 
the policy’s death benefit, he decided to forgo making a 
premium payment in the sixth-22nd year. It was at that 
point, the 23rd year, that he was referred to me to see if 

life insurance carriers because surrendered and lapsed 
policies are key sources of profitability.” (“California 
couple sues Lincoln National,” May 5, 2014).

One such “gag order” that prevented an agent from 
advising the client to consider a life settlement resulted in 
a class action lawsuit, Larry Grille v. Lincoln National Life 
Ins. in a U.S District court filing in Riverside County Cali-
fornia.2 The case involved Larry Grille, age 82, the insured, 
his wife Joan, the beneficiary, and son Steven, acting as 
trustee. The insured could no longer afford to pay the pre-
mium on his $7.2 million life insurance policy so they set 
up a meeting with their life insurance agent and his man-
ager at the Lincoln National Life Insurance Company. The 
beneficiaries explained that they could no longer afford to 
pay their premium and requested the agent’s advice as to 
available options. The agent’s and his manager’s solution 
was to reduce the death benefit from $7.2 million to $2 mil-
lion without any mention of the possibility of selling the 
policy on the secondary marketplace as a life settlement. 
After the transaction was completed the son realized that 
they could have sold the $5.2 million, that they had just 
given up, for a substantial sum of money in the secondary 
marketplace. They obtained counsel and proceeded to sue 
Lincoln National Life Insurance Company for “failure to 
disclose the life settlement option.” The court filings went 
on to include allegations of fraud, elder abuse and unfair 
and fraudulent business practices. The point of the story 
is not the legal outcome, rather the fact that insurers are 
not forthcoming when it comes to allowing their agents 
to disclose the life settlement option since they do not feel 
that they have a fiduciary obligation to do so.

Another reason for the lack of discussion centers 
around the fact that many individuals, including their 
advisors, confuse a life settlement with STOLI, Stranger 
Owned Life Insurance. This is where an individual agent 
or broker induces an insured to purchase a life insurance 
policy for the sole purpose of selling it for a profit within a 
few years of purchasing it. Such an arrangement is illegal, 
but a life settlement is not. Clients need to be aware that 
an individual has the ability and right to sell a no longer 
needed or a too expensive life insurance policy, just like 
they would a home, a car or any other personal property. 

Consumers and their advisors must be made aware 
of the fact that one’s death benefit should never be re-
duced or surrendered without first exploring the benefits 
of a life settlement option, or some form of a life sale 
with a retained interest. A life settlement, depending on a 
client’s age and health, can provide an insured with a sig-
nificantly higher payout than the insured would receive if 
they merely surrender the policy for its cash value. 

Why Is the Settlement Market Important to 
Seniors?

Legal and tax advisors play a critical role in alerting 
their clients to the availability of the secondary market. 
This article is intended to provide them with an over-
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anything could be done to provide him relief from the 
$275,000 loan he had accumulated. Without the means to 
pay back the principal or the interest or to pay the pre-
mium, he faced having the policy lapse while he was still 
alive. This not only meant he would have lost the death 
benefit but also he would have been liable to pay the tax 
on the gain over and above the premium he paid. 

Fortunately a buyer was obtained that was willing to 
take over the obligation to pay off the loan and continue 
to pay the premium, thereby absolving the seller from a 
significant tax bill that he would have been responsible to 
pay despite the fact that he was only left with an unpaid 
loan rather than a lump sum of money. While the seller 
received virtually no cash in exchange for the policy, he 
was relieved of the potential tax liability and received a 
retained death benefit for a number of years, which made 
him and his family very happy.

 Similar situations as a result of the current pandemic 
have left many a business owner in situations where they 
either can no longer afford to pay the premiums, or they 
need to sell their policy in order to raise some much-
needed cash to pay for other essential needs.

A Word About Taxes
The tax basis for a life settlement is based on premi-

ums paid into the policy. Any cash surrender value in 
excess of the basis is taxed as ordinary income. Any value 
received above the cash surrender value is taxed as a 
long-term capital gain. For example:

Premiums paid $100,000
Cash Surrender Value $110,000
As a result $10,000 is subject to Ordi-

nary Income

Value of life settlement $200,000
As a result $90,000 is subject to Long-

Term Capital Gain

What the Experts Have to Say
Stephen Shorrock, President of Veris Settlement 

Partners, who advises attorneys and CPAs regarding life 
settlements, responded as follows when asked by me 
his opinion about the current state of affairs regarding 
the pandemic. “Life settlements will show significant 
growth as an exit strategy to help clients fill the hole from 
lost wages, business losses and market declines. The 
supply of dollars to buy life settlements far outweighs 
the supply of policies to be sold. Now is a good time to 
review your client’s life insurance portfolio to see if a life 
settlement solves some of the damage created by the pan-
demic. As the life settlement market continues to evolve, 
more money sources are entering the market with non-
traditional buy boxes. Historically, the life settlement mar-
ket has focused on older, less healthy insureds owning 
traditional universal life policies. Today, however, policies 

that provide little or no cash surrender value, but provide 
a guaranteed death benefit, are being settled.” 

Steven M. Schanker, Esq., partner in Schanker and Ho-
chberg P.C., a N.Y. estate planning firm, had this to say. 

When I first entered this field of estate plan-
ning in 1979, the Federal exemption was ris-
ing to $175,000 over a 5-year span. Forty-one 
years ago almost every client had an estate tax 
problem and their assets were mostly illiquid. 
The client’s choices were gifting and giving 
up control or life insurance. The decision was 
obvious when your clients are type A entre-
preneurs. Now, with a vastly increased ex-
emption most clients have no estate tax due. 
The permanent insurance they purchased is 
no longer needed and they rush to surrender. 
I am contacted frequently by clients asking 
what happens if their policy is surrendered 
and the proceeds go into the ILIT. When I 
recommend they explore a life settlement the 
uniform response is they never heard of it and 
they are surprised their life insurance agent 
nor company ever told them about it. 

In Conclusion
The secondary market provides a better exit strategy 

for clients who find their life Insurance policy no longer 
affordable, no longer needed for estate tax purposes, or is 
perhaps required for a more immediate cash need today. 
While the responsibility of managing a life policy rests with 
the owner of an insured’s life insurance policy, keep in 
mind that 90% of such owners are the sons, daughters and 
friends of the insured acting as unskilled or accommoda-
tion trustees. The other 10% acting as professional trustees 
are fully aware of their client’s options. Be aware that some 
life insurance agents, whom one would expect to discuss 
this strategy with their clients are also registered represen-
tatives with their insurance company’s sponsored broker 
dealer. As such they may have restrictions on their ability to 
discuss a life settlement transaction with their client.

So, rather than having your client merely surrender 
their life insurance policy back to the Insurance company 
simply because it’s more convenient, or because they’re 
not aware of any other alternative, consider educating 
your client to the benefits of retaining an independent 
experienced licensed life settlement brokers—professionals 
who contractually affirms their fiduciary duty to the seller 
and assists your client and their trustee in obtaining the 
best possible offer to the insured, or to their trust estate. In 
either case they, and or their family, will thank you.

Endnotes
1. 222 U.S. 149 (1911).

2. Larry Grille et al v. Lincoln National Life Insurance Company (5.14-cv-
00051) California Central District Court, Filed 01/09/2014.
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This may be a problem of unconscious or implicit 
bias. Implicit bias studies demonstrate that the stereotyp-
ing mechanisms in our brains are not easily suppressed. 
But if gender stereotyping persists, it is puzzling that this 
has not translated into more, rather than less, reliance on 
women to resolve disputes given the fact that men are tra-
ditionally viewed as gladiators while women are thought 
to be conciliators, compromisers and consensus builders.

One contributing factor may be the lack of account-
ability among ADR stakeholders, which makes finger 
pointing easy. Law firms claim that their clients want them 
to stay with “experienced, proven” mediators and arbitra-
tors. Law firms also blame ADR organizations for failing 
to provide diverse lists. In-house counsel defer to law 
firms in the selection process and are unwilling to accept 
responsibility. In short, no one wants to claim ownership 
for the obvious lack of diversity in alternative dispute 
resolution.

The problem likely can be attributed to many factors: 
failure by some ADR providers to actively recruit diverse 
candidates, the perceived lack of access for diverse can-
didates, over-reliance on word-of-mouth and established 
networks, and an arbitrator selection process that lacks 
accountability and transparency. 

In 2018, the NYSBA House of Delegates adopted a 
ground-breaking report prepared by the Commercial and 
Federal Litigation Section that exposed a significant lack 
of diversity in Alternative Dispute Resolution (ADR). The 
report encourages members of the judiciary, ADR provid-
ers and others to take steps to ensure that women lawyers 
and lawyers of color are provided equal opportunity to 
participate as neutrals in ADR proceedings. Sadly, several 
years later the disparity continues, especially upstate.

The comprehensive report surveyed state and federal 
judges asking them to record by gender the appearance 
of counsel in each court proceeding. They also surveyed 
ADR providers asking them to record the gender of neu-
trals conducting ADR proceedings. Over 2,800 question-
naires were returned and tabulated. The report, entitled 
“Achieving Equality for Women in the Courtroom and 
in ADR, If Not Now, When,” confirmed what many of 
us have suspected from our own anecdotal observations, 
that women are grossly underrepresented as both litiga-
tors and arbitrators, especially in complex, high-stakes 
cases.

Until recently, the gender imbalance in ADR fell 
below the radar, but the evidence is overwhelming. Of 
350 neutrals affiliated with JAMS, Law.com found 25% 
women and 7% minorities. The International Institute for 
Conflict Prevention and Resolution (CPR) reports that 
of 550 neutrals worldwide, 15% were women and 14% 
minorities. (See, Making Diversity Happen in ADR, Noah 
Hanft, NYLJ, March 2017). A study issued by the ABA 
Dispute Resolution Section in 2014 found that in cases 
with between one and ten million dollars at issue, 82% of 
neutrals and 89% of arbitrators were men. Male neutrals 
handled 93% of intellectual property disputes, 91% of 
insurance disputes, 82% of corporate and commercial 
disputes and 79% of class actions. (See, Gender Difference 
in Dispute Resolution Practice Report, Jan. 2014.) Converse-
ly, women feature prominently among low or unpaid 
mediators handling disputes in family and small claims 
courts. In other words, there is a direct inverse relation-
ship between the amount of money in contention and the 
probability that the neutral will be a woman.

What Accounts for the Lack of Diversity in ADR
The gender inequality in ADR cannot be attributed 

to a “pipeline” issue. Since the 1980s women have com-
prised approximately half of the graduating classes in 
law schools. There are also increasing numbers of women 
trained in ADR. Yet there has been no commensurate 
increase in the appointment and selection of women to 
resolve big-ticket disputes.

Gender Equality in Alternative Dispute Resolution
By Hon. Rachel Kretser (Ret.)

Judge Rachel Kretser was appointed to the Albany City 
Criminal Court in December 2005, and was elected to 
that position in November, 2006, becoming the first 
woman ever to serve on a criminal court bench in the 
Third Judicial District. In 2016 she was appointed Act-
ing County Court Judge for Domestic Violence matters. 
Since her retirement from the bench in January 2017, 
Judge Kretser has been an adjunct professor at Albany 
Law School and a Judicial Hearing Officer. In early 2018, 
she was appointed by Presiding Justice E. Garry to the 
Third Dept. Appellate Division Civil Appeals Settle-
ment Panel. Judge Kretser also chairs the OCA Third 
Judicial District Gender Fairness Committee and serves 
on the NYSBA House of Delegates and the Center for 
Women in Government board of Directors. Before her 
ascension to the bench, Judge Kretser was an Assistant 
Attorney General for more than 25 years, serving in 
the Litigation Bureau, as Deputy Bureau Chief of the 
Legislative Bureau, Bureau Chief of both the Albany 
Consumer Frauds Bureau and the Legal Education and 
Staff Development Bureau, and a member of the Attor-
ney General’s Executive Staff. 
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1.  ADR providers must ramp up efforts to recruit 
women and minorities and diversify their rosters.

2.  Stakeholders should be reminded of the benefits 
of diversity on the quality of the decision-making 
process so that once women and minorities 
achieve a place on ADR lists, they also have a fair 
chance of being selected.

3.  Judges should try to ensure that any lists of neu-
trals provided by the court are diverse.

4.  Efforts should be made to increase transparency 
and accountability. Neutrals need to distinguish 
their profiles so that they can be identified by 
gender, race or other significant demographics, 
and ADR organizations should track the selection 
process to measure their progress.

5.  Clients should be encouraged to look beyond the 
short list of the “usual suspects” and embrace 
diverse arbitrators, mediators and referees for the 

wealth of talent and different experiences that they 
bring to the process.

6.  CLE programs on alternative dispute resolution 
should emphasize the need for increased diversity 
and encourage traditionally underrepresented 
groups to consider a career in ADR.

7.  Experienced neutrals should identify and men-
tor new, diverse mediators and arbitrators. The 
Code of Professional Responsibility for Arbitrators 
provides that one of the obligations an experienced 
arbitrator has to the profession is to cooperate in 
the training of new arbitrators.

Conclusion
Disputes aren’t just about the bottom line or about 

opposing positions; disputes are about people. Neutrals 
of varying backgrounds and ethnicities can better un-
derstand and address the needs and concerns of diverse 
clients, bring new perspectives to the table, and bring a 
sense of fairness to the entire process.

Why Diversity in ADR Matters
Much has been written about the importance of judi-

cial diversity, and of diversity in our jury pools (See, Bat-
son v Kentucky, 476 U.S. 79, 1986). Common sense tells us 
that the life experiences of people differ depending upon 
their race, gender and ethnicity, and that those differences 
impact our views, perceptions, and decision making.

The past decade has witnessed a sharp decline in the 
number of cases that go to jury trial, and a concomitant 
increase in the number of cases referred to alternative 
dispute resolution. Accordingly, it is imperative that these 
surrogate decision makers and facilitators also reflect the 
population they serve. Lack of diversity among neutrals 
results in a loss of credibility in the eyes of the litigants 
and grievants. But it is more than just the perception of 
fairness that suffers; studies have shown that the actual 
quality of justice is compromised when cases are decided 
by homogenous decision makers. Empirical analyses 
have confirmed that diverse judges decide certain types 

of cases differently from their white, male colleagues. 
(See, Pat K. Chew & Robert E. Kelley, Myth of the Color 
Blind Judge, 86 WASH. U. L.REV. 1117 (2009); Adam B. 
Cox & Thomas J. Miles, Judging the Voting Rights Act, 
108 COLUM. L. REV. 1 (2008); Jennifer L. Peresie, Female 
Judges Matter: Gender and Collegiate Decision Making in the 
Federal Appellate Courts, 114 YALE L.J. 1759 (2005). Wheth-
er decision makers are judges or ADR professionals, the 
same considerations apply. 

ADR is often annexed to the court system or is a 
substitute for the judicial process itself. With declining 
judicial budgets and resulting case backlogs, ADR has 
increasingly become a critical component of our system 
of justice. Therefore, the lack of diversity in ADR is an 
issue of basic fairness that reflects upon the entire justice 
system.

Where Do We Go From Here?
Since a multifaceted problem requires a multifaceted 

solution, we need to address the diversity issue on mul-
tiple fronts.

“With declining judicial budgets and resulting case backlogs, ADR has in-
creasingly become a critical component of our system of justice. Therefore, 

the lack of diversity in ADR is an issue of basic fairness that reflects upon the 
entire justice system.”
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execute a spousal refusal, allowing the ill spouse to be eli-
gible for Medicaid. Social Services Law § 366 (3)(a). While 
this is advantageous if a married person needs Medicaid 
home care and/or Medicaid nursing home coverage, ex-
ecuting a spousal refusal gives the Department of Health 
(DOH) the right to sue the refusing spouse for the value of 
the services provided by Medicaid. Social Services Law § 
366 (3)(a). In recent years Medicaid has been much more 
aggressive in pursuing spousal refusal cases. 

Irrespective of one’s marital status the changes in the 
rules illustrate the need for seniors to be proactive in mak-
ing asset transfers, and starting both the 30-month look 
back for Medicaid home care and the 60-month look back 
period for Medicaid nursing home before October 1, 2020. 
Without non-exempt transfers being made, the clock never 
begins to run and the ability to shelter one’s assets from 
the cost of long-term care becomes significantly more dif-
ficult, exposing a greater percentage of one’s life savings 
to the cost of care. 

Additionally, as part of the new law, for one to be 
eligible for the Consumer Directed Home Care Program 
(CDPAP) (where one can hire a family member {non-
spouse} and/or friend to provide home care and Personal 
Care Services {PCS}), Medicaid has tightened the eligibil-
ity requirements. For example, after October 1, 2020, new 
applicants for the CDPAP program must need physical 
maneuvering with more than two activities of daily living 
(ADLs). Additionally, a person with a dementia or Al-
zheimer’s diagnosis is required to need “at least supervi-
sion with more than one ADL.” These requirements only 
apply to individuals applying for these two programs on 
or after October 1, 2020. At the time of this writing and 
pursuant to the New York State Budget enacted on April 
3, 2020, prior applicants are grandfathered. 

For the longest time New Yorkers were eligible for 
Medicaid home care services without worrying about the 
five-year look back period for non-exempt asset transfers 
which is imposed for Medicaid nursing home eligibility. 

Commencing on October 1, 2020 (unless delayed 
by the Commissioner of Health) and as part of the New 
York State Budget enacted on April 3, 2020, there will be 
a 30-month look back period for all home care services. 
This look back period is to be calculated the same way 
the penalty period is calculated for skilled nursing home 
level Medicaid (using the regional rate as the divisor). 
The regional rate for the Northern Metropolitan area for 
the year 2020 is $12,805 per month. Thus, for all home 
care applications filed on or after October 1, 2020, any 
transfer of assets (gifts/non-exempt transfers) will create 
a 30-months look back period. Section 366 of the New 
York Social Services Law Subd. 5 Chapter 56, Part MM, 
Section 13814. 

This is a devastating turn of events for Medicaid 
home care applicants who do not have a spouse, minor 
child or disabled child to whom they can make an ex-
empt transfer of their non-IRA assets, or a spouse, minor 
child, disabled child, caretaker child or a sibling with an 
equity interest to whom they can make an exempt trans-
fer of their home. N.Y. Social Services Law § 366 subd. 
5(e)(4)(i). The other exempt transfers that should apply 
under Social Services Law § 366 Subd. 5 (e)(3)(i), (ii) and 
(iii) include the purchase of an annuity, the purchase of 
a life estate, the purchase of a promissory note, loan or 
mortgage. Additionally, the applicant can still argue that 
the non-exempt transfer of assets was made for purposes 
other than to qualify for Medicaid. 

As of the time of this writing it is unclear whether 
transfers made between April 2020 and September 30, 
2020 will be deemed uncompensated transfers by Med-
icaid if the person applies for home care services after 
October 1, 2020. We are awaiting further guidance and 
directives from the Department of Health. This being 
said, for anyone who anticipates needing home care 
services in the next two or three years it is now impera-
tive that they make an uncompensated transfer of assets 
to a Medicaid Asset Protection Trust and/or an outright 
transfer of assets to others before October 1, 2020, should 
said transfers be exempt from the look back period and in 
order to protect their assets. 

Fortunately, the new rules left spousal refusal un-
touched. Thus, a married person can still transfer as-
sets to their spouse and if the spouse has assets and/
or income above the permitted amounts, the spouse can 
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and whether they can safely remain in the community if 
they need such a high level of care. 

Although we are hopeful that there may still be other 
options available for a single applicant once these new 
provisions are fully digested, it appears that the need to 
utilize the Medicaid Asset Protection Trust before October 
1, 2020 has reached critical mass for a single person need-
ing or anticipating the need for Medicaid home care and/
or nursing home care in the near future.

One other significant change enacted by the New 
York State Budget enacted on April 3, 2020 is that the 
treating physician prescribing the personal care and 
CDPAP services must be a qualified independent physi-
cian selected or approved by the Department of Health 
(DOH). One’s own treating physician cannot be utilized. 

The DOH will also have the ability to conduct an 
“extra review” of individuals whose need for home care 
services exceeds a specified level to be determined by the 
DOH (probably those receiving 12 hours or more per day) 
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years of age should be continued 
indefinitely for the parents of 
mentally retarded persons.5 In 
1989, Article 17-A was amended 
to include other “developmental 
disabilities.”6 A developmentally 
disabled person is a person who 
has been certified as having an 
impaired ability to understand 
and appreciate the nature and 
consequences of decisions to 
such an extent that he or she is 
incapable of managing him or 
herself and/or his or her affairs 
by reason of such disability, and such condition must be 
permanent in nature or likely to continue indefinitely, and 
must be attributable to cerebral palsy, epilepsy, neurologi-
cal impairment, autism, traumatic brain injury, or any con-
dition found to be closely related to intellectual disability.7 
The condition must have originated before age 22, except 
for traumatic brain injury, which has no age limit.8

Current Issues with Article 17-A
Under Article 17-A, the basis for appointing a guard-

ian relies entirely on whether the person has a qualify-
ing diagnosis of an intellectual or other developmental 
disability,9 a diagnosis-driven definition of incapacity. 

Constitutional flaws in Article 17-A of the Surrogate’s 
Court Procedure Act (“Article 17-A”), such as substantive 
and procedural due process deficiencies, including, but 
not limited to, lack of reporting by a guardian and lack 
of monitoring by the court, demand that this New York 
State statute be reformed. Changes in the legal, medical 
and social landscape surrounding persons with intellec-
tual and developmental disabilities (PWIDD) since the 
enactment of Article 17-A in 1969 support the need for 
reevaluation and reform. 

The population of PWIDD is rapidly increasing, 
making their needs and rights an increasingly controver-
sial legal topic. Through medical advances, and social 
and cultural initiatives designed to increase the inde-
pendence, autonomy and self-determination of PWIDD, 
intellectual and developmental disability is no longer 
a static diagnosis. Article 17-A fails to recognize that 
PWIDD can live full and independent lives with the sup-
port of family, friends and other resources, without the 
need for a plenary guardianship.

The diagnosis-oriented Article 17-A statute no longer 
comports with the social, legal and medical advances 
of today, and, more importantly, violates fundamental 
constitutional rights of PWIDD. A comparison of Article 
17-A’s statutory provisions with provisions from New 
York’s other guardianship statute, Mental Hygiene Law 
Article 81 (“Article 81”), demonstrates how Article 17-A 
fails to provide substantive and procedural due process 
rights to which PWIDD are entitled. 

History of Article 17-A
In 1969, New York State enacted Surrogate’s Court 

Procedure Act Article 17-A (“Article 17-A”) authorizing a 
Surrogate to appoint a guardian over the person and/or 
property of a person with mental retardation.1 A mentally 
retarded person, now known as an intellectually disabled 
person, is defined as a person who has been certified as 
being incapable of managing him or herself and/or his 
or her affairs by reason of intellectual disability and that 
such condition is permanent in nature or likely to contin-
ue indefinitely.2 Article 17-A was the result of various or-
ganizations, including parents and parent organizations, 
voicing the need for an abbreviated court proceeding for 
individuals with mental retardation when they reached 
the age of 18.3 At that time, Mental Hygiene Law Article 
81 (to be further discussed below) did not exist, and the 
only mechanisms available for substituted decision-mak-
ing were Mental Hygiene Law Articles 77 and 78 commit-
tee and conservator proceedings. The ideology was that 
mentally retarded persons are perpetual children4 and 
the legal rights that parents have over persons under 18 
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was dismissed on abstention grounds, the complaint al-
leged that Article 17-A violated the due process and equal 
protection clauses of the Fifth and Fourteenth Amend-
ments to the U.S. Constitution, the Americans with Dis-
abilities Act, and § 504 of the Rehabilitation Act.17  

As one court noted, the extreme remedy of guardian-
ship should be the last resort for addressing an individu-
al’s needs because “it deprives the [individual] of so much 
power and control over his or her life.”18

A comparison of the differences between New York 
State’s Surrogate’s Court Procedure Act Article 17-A and 
Mental Hygiene Law Article 81 guardianship statutes 
will assist in highlighting the flaws and failings of Article 
17-A, and the need for reform.

Mental Hygiene Law Article 81
In or around 1991, the New York State Law Revision 

Commission examined adult guardianship issues and 
proposed Mental Hygiene Law Article 81 (“Article 81”), 
which was enacted in 1992 and which became effective in 
1993.19 The stated purpose of Article 81 is to 

satisfy either personal or property man-
agement needs of an incapacitated person 
in a manner tailored to the individual 
needs of that person, which takes in ac-
count the personal wishes, preferences 
and desires of the person, and which 
affords the person the greatest amount of 
independence and self-determination and 
participation in all the decisions affecting 
such person’s life.20 

DIFFERENCES BETWEEN ARTICLE 17-A AND 
ARTICLE 81

Article 17-A has received positive feedback from fami-
lies because of its relative ease in initiating the proceed-
ing, often without the need of legal counsel.21 The 17-A 
procedure is far simpler than an Article 81 proceeding. 

The statute allows the appointment of a guardian upon 
proof establishing to the “satisfaction of the court” that 
a person is intellectually or developmentally disabled, 
and that his or her best interests would be promoted by 
the appointment of a guardian.10 In most cases, the only 
proof needed to appoint a guardian is the certifications 
of two physicians or of a physician and a psychologist 
showing that the person has an intellectual or devel-
opmental disability.11  In some courts, no hearing in an 
Article 17-A proceeding is held. The statute does not 
require the court to find that the appointment of a guard-
ian is necessary, nor does it guarantee PWIDD the right 
to counsel.12 In some courts, the Surrogate may make 
a determination based solely on the papers submitted 
without meeting the PWIDD.

In addition, Article 17-A guardianship is plenary; the 
person under guardianship loses the right to make any 
and all decisions. The appointment of a guardian has no 
time limit and continues indefinitely.

Furthermore, unless otherwise ordered by the court, 
there is no requirement that a guardian of the person ever 
report on the status of PWIDD, and there is no review of 
the necessity for continuation of the guardianship by the 
court.

In light of recent constitutional challenges to the 
provisions of Article 17-A and its lack of providing for the 
least restrictive form of intervention, Surrogate’s courts 
have been scrutinizing petitions for guardianship and 
dismissing them if guardianship is not the least restric-
tive form of intervention.13 Surrogate’s courts have begun 
to acknowledge that there is a wide range of functional 
capacity found among PWIDD, and that understanding 
the functional capacity of an individual with disability is 
necessary in determining the best interest and necessity 
of guardianship.14 In fact, the New York State Legislature 
recognized this when it amended Article 17-A in 1990, 
noting

[S]ince this statute was enacted in 1969, 
momentous changes have occurred in 
the care, treatment and understanding 
of these individuals. Deinstitutionaliza-
tion and community-based care have 
increased the capacity of persons with 
mental retardation and developmental 
disabilities to function independently 
and make many of their own decisions. 
These . . . rights and activities which so-
ciety has increasingly come to recognize 
should be exercised by such persons to 
the fullest extent possible.15 

In September 2016, due to Article 17-A’s alleged 
unconstitutional provisions, a lawsuit was brought by 
Disability Rights New York, a protection and advocacy 
agency in New York, seeking to enjoin the appointment 
of guardians under Article 17-A.16 Even though the case 

“Even though Article 81 pro-
ceedings are typically more ex-
pensive than Article 17-A pro-
ceedings, the benefit of Article 
81 proceedings is protection of 

due process rights of the alleged 
incapacitated person.”23
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rights to which the person is entitled, including the right 
to counsel.30 

Article 17-A, on the other hand, only provides 
that the court, in its discretion, can appoint a guardian 
ad litem to perform a similar function.31 Article 17-A 
makes no provision to ensure that the PWIDD is fully 
informed of the nature of the proceeding and its possible 
consequences.

C. Grounds for Appointment of Guardian

Article 17-A relies entirely on a diagnosis-driven 
definition of incapacity32 as opposed to Article 81 which 
focuses on a functional analysis of the alleged incapaci-
ty.33 Article 81 mandates that a guardianship can only be 
imposed when it is necessary to provide for the personal 
needs and/or property management of the alleged inca-
pacitated person and such person either consents to the 
appointment, or it has been shown that: 1) the person is 
likely to suffer harm; and 2) the person is unable to pro-
vide for personal needs and/or property management; 
and 3) the person cannot adequately understand and ap-
preciate the nature and consequences of such inability.34 

In contrast, Article 17-A only provides that when it 
shall appear to the satisfaction of the court that a person 
is an intellectually disabled or developmentally disabled 
person, the court is authorized to appoint a guardian of 
the person or property, or both, if the appointment of a 
guardian or guardians is in the best interest of the intel-
lectually disabled or developmentally disabled person.35 
The Article 17-A statute allows all of a person’s decision-
making to be permanently removed based on a medical 
diagnosis and on the subjective decision of a surrogate. 
Such a standard does not comport with constitutional 
liberty and substantive due process rights.  

D. A Hearing

Article 81 requires that “a determination that the ap-
pointment of a guardian is necessary for a person alleged 
to be incapacitated shall be made only after a hearing.”36 
On the other hand, in some courts, there is no hearing in 
an Article 17-A proceeding. No hearing is required where 
the petition is made by or on consent of both parents, or 
the surviving parent.37 The Surrogate may make a deter-
mination based solely on the papers submitted. 

In addition, Article 81 provides that the person for 
whom guardianship is sought must be present at the 
hearing, even if it means that the judge must travel to 
where the person resides or some other place outside 
the courtroom “so as to permit the court to obtain its 
own impression of the person’s capacity.”38 Exceptions 
are limited. By contrast, Article 17-A allows the presence 
at a hearing to be dispensed with where, upon medical 
evidence, presence “is likely to result in physical harm” 
or the person is “medically incapable” of attendance, or 
“such other circumstances which the court finds would 
not be in the best interests of the mentally retarded or 

Article 17-A proceedings are more affordable than Article 
81 proceedings since there is no court evaluator appoint-
ed by the court, as is the case in Article 81 proceedings.22  
However, protection of individual rights should not 
be sacrificed for convenience or expense. Even though 
Article 81 proceedings are typically more expensive than 
Article 17-A proceedings, the benefit of Article 81 pro-
ceedings is protection of due process rights of the alleged 
incapacitated person.23 

A. Petition 

Article 81 requires its petition to include “a descrip-
tion of the alleged incapacitated person’s functional level 
including that person’s ability to manage the activities 
of daily living, behavior, and understanding and appre-
ciation of the nature and consequences of any inability 
to manage the activities of daily living.”24 If a proposed 
guardian is seeking personal needs powers, Article 81 
also requires that the petition include specific factual al-
legations that demonstrate that the alleged incapacitated 
person is likely to suffer harm because he or she cannot 
adequately understand and appreciate the nature and 
consequences of his or her inability to provide for his or 
her personal needs.25 Furthermore, if a proposed guard-
ian is seeking property management powers, Article 81 
requires the petition to include specific factual allega-
tions that demonstrate that the alleged incapacitated 
person will likely suffer harm because he or she cannot 
adequately understand and appreciate the nature and 
consequences of his or her inability to provide for prop-
erty management.26 

In contrast, Article 17-A does not require that its peti-
tion contain any specific factual allegations about the per-
son’s ability to understand the nature and consequences 
of his or her ability to provide for personal or property 
management needs. Rather, Article 17-A only requires 
that the petition be prepared and filed on prescribed 
court forms.27 Article 17-A simply requires that a licensed 
physician and/or licensed psychologist certify that the 
PWIDD is an intellectually or developmentally disabled 
person.28 The physician or psychologist is not directed to 
describe how the existence of an intellectual or develop-
mental disability makes the person incapable of manag-
ing himself or herself or his or her affairs. Furthermore, 
Article 17-A does not require a petitioner to state why the 
person would likely suffer harm if the court did not ap-
point a guardian.

B. Court Investigation

Article 81 requires the appointment of an indepen-
dent court evaluator to investigate and make recom-
mendations to the court.29 One of the court evaluator’s 
duties is to explain to the alleged incapacitated person, in 
a manner which the person can reasonably understand, 
the nature and possible consequences of the proceeding, 
the general powers and duties of a guardian, and the 



NYSBA  The Voice of Experience  |  Summer 2020  |  Vol. 1  |  No. 1         21    

H. Qualifications of Guardian

Article 81 provides detailed provisions regarding who 
should be appointed as guardian, including the alleged in-
capacitated person’s preferences and/or nomination.50 The 
court must consider the social relationship between the 
proposed guardian and the alleged incapacitated person, 
and between the proposed guardian and “other persons 
concerned with the welfare of the incapacitated person.”51 
The court must further consider the care and services 
being provided to the incapacitated person,52 the unique 
requirements and needs of the incapacitated person,53 
and whether there are any conflicts of interest between 
the incapacitated person and the proposed guardian.54 
Article 17-A has no provisions with regard to what specific 
considerations are to be taken into account by the court if a 
guardian is to be appointed.

I. Guardian’s Powers—Plenary v. Tailored

One of the most controversial issues with Article 17-A 
guardianships is that the statute provides that upon the 
diagnosis and “best interest” finding, the Surrogate’s only 
remedy is to appoint a plenary guardian, thus remov-
ing that individual’s legal right to make decisions over 
one’s own affairs and vesting in the guardian “virtually 
complete power over such individual.”55 Specifically, the 
statute provides that “if the court is satisfied that the best 
interests of the intellectually disabled person or develop-
mentally disabled person will be promoted by the ap-
pointment of a guardian of the person, or the property, or 
both, it shall make a decree naming such person or persons as 
guardians.”56 Article 17-A does not require the Surrogate 
to consider “least restrictive alternatives” and it does not 
provide for a limited or tailored guardianship. This was 
illustrated in In re Chaim A.K., where the court found that 
although the person for whom guardianship was sought 
may have required a guardian to make medical deci-
sions, he did not need, nor was it appropriate, to appoint 
a guardian “with total, unfettered power over his life, the 
only choice available under 17-A.”57 

On the other hand, Article 81’s provisions show a 
strong preference against a plenary guardianship, and 
appear to favor a more closely tailored guardianship 
designed to meet the specific functional limitations that 
might result in harm to the incapacitated person. The stat-
ute specifically states that if the court has found the person 
to be incapacitated and that the appointment of guardian 
is necessary, “the order of the court shall be designed to 
accomplish the least restrictive form of intervention by 
appointing a guardian with powers limited to those which 
the court has found necessary to assist the incapacitated 
person in providing for personal needs and/or property 
management.”58 Furthermore, Article 81 imposes an obli-
gation on the guardian to “afford the incapacitated person 
the greatest amount of independence and self-determi-
nation with respect to personal needs and/or property 
management—in light of that person’s wishes, preferences 
and desires….”59 In fact, Article 81 specifically provides 

developmentally disabled person.”39 As a result, if there 
is a hearing, the person for whom guardianship is sought 
may not be present. 

E. Burden of Proof

Article 81 requires proof of clear and convincing evi-
dence of all three criteria—likely harm, inability to pro-
vide, and inability to understand and appreciate.40 Article 
17-A does not provide a standard for burden of proof. 
Article 17-A’s language only provides that it must appear 
to the satisfaction of the court that the best interests of such 
person will be promoted by the appointment of a guard-
ian.41 In fact, one New York court held that “the decision 
to appoint a guardian of the person or property, or both, 
under N.Y. Surr. Ct. Proc. Act § Art. 17-A is based upon a 
less stringent standard of proof, namely, the best interests 
of the mentally or developmentally disabled person.”42 

F. Right to Counsel and Right to Cross-Examine

Article 81 provides that the alleged incapacitated per-
son has “the right to choose and engage legal counsel of 
the person’s choice,”43 and also requires the appointment 
of counsel in various circumstances, such as when the al-
leged incapacitated person contests the proceeding.44 Ar-
ticle 17-A makes no provision for the appointment of an 
attorney to represent the person for whom guardianship 
is sought. Rather, Article 17-A states that the court may, 
in its discretion, appoint a guardian ad litem or the mental 
hygiene legal service (if the person resides in a mental 
hygiene facility), to recommend whether the appointment 
of a guardian is in the best interest of the PWIDD.45 

In addition, Article 81 specifically provides a party 
opposing guardianship with the right to cross examine.46 
Article 17-A has no similar provision. 

G. Findings on the Record

Article 81 provides that in order to appoint a guard-
ian of the person and/or property, the court must make 
specific findings on the record.47 Even with the consent 
of the alleged incapacitated person, the court must still 
find on the record the person’s functional limitations, 
necessity for a guardian to deal with those limitations, the 
specific powers granted to the guardian, and the duration 
of the appointment.48 Additional findings are required 
when there is no consent. These findings must show, on 
the record, that the petitioner has met its burden, by clear 
and convincing evidence; that the alleged incapacitated 
person lacks understanding and appreciation of the na-
ture and consequences of his or her functional limitations; 
and the likelihood of harm resulting from the lack of 
understanding and appreciation. Furthermore, the find-
ings must show the specific powers granted to the guard-
ian, and that the powers are the least restrictive form of 
intervention necessary.49 Article 17-A has no provision 
requiring findings on the record. In fact, there can be no 
record of findings if there is no hearing in an Article 17-A 
proceeding, as can be the case. 
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persons who can initiate a proceeding for modification or 
termination, including “the guardian, the incapacitated 
person, or any person entitled to commence a proceeding 
under this article.”72 A hearing is required, and a jury trial 
is available on demand by the incapacitated person and 
his or her counsel.73 Where the relief sought is termination 
of the guardianship, the party opposing such relief must 
prove, by clear and convincing evidence, that the grounds 
for guardianship continue to exist.74 These provisions illus-
trate Article 81’s principle of least restrictive intervention.

Unlike Article 81, Article 17-A fails to recognize that 
PWIDD’s functional capacities can change and that a 
guardian may no longer be needed. The statute provides 
for the presumptive continuation of the guardianship 
for the entire life of the person, unless terminated by the 
court.75 Article 17-A does permit modification “to protect 
the intellectually disabled or developmentally disabled 
person’s financial situation and/or his or her personal 

interests.”76 This provision, however, is typically used 
only to replace one family member guardian with anoth-
er.77 Moreover, the statute does not indicate who has the 
burden of proof or the proof needed in order to terminate 
the guardianship. Hence, many Surrogate courts place the 
burden on the moving party. Applications brought by a 
person under guardianship for termination of guardian-
ship appear to be rare.78

Constitutional Challenges to Article 17-A
The Fifth and Fourteenth Amendments of the U.S. 

Constitution provide that neither the federal nor state 
government shall deprive any person “of life, liberty, or 
property without due process of law.” Fundamental liberty 
interests protected by the U.S. Constitution include “not 
merely freedom from bodily restraint but also the right of 
the individual to contract, to engage in any of the common 
occupations of life, to acquire useful knowledge, to marry, 
establish a home and bring up children … and generally 
to enjoy those privileges long recognized at common law 
as essential to the orderly pursuit of happiness by free 
men.”79 In cases involving deprivation of personal liberty, 
courts are required to impose only the least restrictive 
form of intervention consistent with the clinical condition 
of a given individual.80

Unlike Article 81, Article 17-A lacks constitution-
ally protected procedural guarantees such as a right to a 

that a person for whom a guardian is appointed “retains 
all powers and rights except those powers and rights 
which the guardian is granted.”60 In addition, Article 81 
provides for single purpose transactions as an even less 
restrictive means than appointing a full guardian.61 

J. Reporting and Review

Article 17-A only requires that the guardian of the 
property file a yearly report with regard to the person un-
der guardianship’s finances.62 A guardian of the person is 
not required to file any report or provide any information 
about the well-being of the person under guardianship, 
or whether there is any continuing necessity for a guard-
ian. This lack of monitoring is a violation of the PWIDD’s 
constitutional rights. Without periodic review, there is 
no way for the court to know if the guardianship is still 
necessary, or if it should be terminated or modified (if al-
lowed), or whether it continues to serve the PWIDD’s best 
interests.63 In light of today’s longer life expectancies and 

advances in medical knowledge, and where the appropri-
ate treatment is likely to change frequently, “the absence 
of any continuing judicial oversight raises another red 
flag about the suitability of Article 17-A.”64 As one court 
held, in the absence of periodic reporting and review, Ar-
ticle 17-A is unconstitutional, and the Surrogate adminis-
tratively imposed the requirement of yearly reporting on 
all guardians of the person in that court.65  

By contrast, Article 81 provides detailed reporting 
requirements for guardians of both the person and prop-
erty, including an initial report, to be filed within 90 days 
of the issuance of a commission to the guardian,66 and 
annual reports thereafter,67 which are reviewed by court 
examiners. These reports describe “the social and per-
sonal services that are to be provided for the welfare of 
the incapacitated person”68 and information concerning 
the social condition of the incapacitated person, includ-
ing the social and personal services currently utilized by 
the incapacitated person, and the social skills and social 
needs of the incapacitated person.69 In addition, Article 
81 requires court-appointed guardians to visit the person 
under guardianship a minimum of four times per year.70 

K. Termination or Modification of Guardianship

Article 81 recognizes that a person’s functional capac-
ity or incapacity can change and therefore, specifically 
provides for modification or termination of a guardian’s 
powers.71 Under Article 81, there is a broad range of 

“Unlike Article 81, Article 17-A fails to recognize that PWIDD’s functional 
capacities can change and that a guardian may no longer be needed. The 

statute provides for the presumptive continuation of the guardianship for the 
entire life of the person, unless terminated by the court.”75
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alternatives to guardianship, such as advance directives, 
service coordination and other shared/supported deci-
sion-making models, were considered, and identified.87 
Furthermore, the proposals call for the right of all respon-
dents to a hearing and representation by counsel, either 
by the respondent’s choosing, or by Mental Hygiene Legal 
Service, or by other court-appointed counsel.88

A. Least Restrictive Means 

As the U.S. Supreme Court held in Jackson v. Indiana, 
where personal liberty is being deprived, courts must ap-
ply only the least restrictive form of intervention consis-
tent with the clinical condition of a given individual.89

As Article 81 provides, alternate, least restrictive legal 
means should be examined in all guardianship cases 
before a guardian is deemed necessary. Legal tools, such 
as powers of attorney, may be utilized to handle financial 
matters, and advance directives, such as a health care 
proxy, may be utilized to allow family members to make 
medical decisions for the PWIDD when he or she is no 
longer able to do so.90 Furthermore, services are provided 
by the Office for People with Developmental Disabilities 
to support individuals with intellectual disabilities. These 
alternative resources enable persons with disabilities to 
maintain as much control over their own life decisions as 
they are capable to make in the least restrictive setting.91

B. Supported Decision-Making

There has been a movement away from the traditional 
guardianships involving substituted decision-making to 
more supported decision-making guardianships allowing 
the a person alleged to be in need of a guardian to retain 
autonomy and self-determination. In fact, support sys-
tems may be so beneficial and helpful to PWIDD that they 
may eliminate the need for a guardian. Such was the case 
in In re Dameris L. where the court terminated an Article 
17-A guardianship on the finding that a support network 
had developed around the person under guardianship 
such that she was able, with their support, to make her 
own decisions, thus, no longer needing a guardian.92 The 
Dameris court held that:

[T]o avoid a finding of unconstitutional-
ity, N.Y. Surr. Ct. Proc. Act. § 17-A must 
be read to require that supported decision 
making must be explored and exhausted 
before guardianship can be imposed or, to 
put it another way, where a person with 
an intellectual disability has the “other 
resource” of decision making support, 
that resource/network constitutes the 
least restrictive alternative, precluding the 
imposition of a legal guardian.93

Also, as stated by the American Bar Association:

Supported decision-making constitutes 
an important new resource or tool to 

mandatory hearing; a right to be present at the hearing; 
a right to call witnesses and cross-examine; a right to a 
higher standard of burden of proof, specifically, the stan-
dard of clear and convincing evidence; a right to conclu-
sive findings on the record; a right to routine reporting 
and review; a right to a proper and justified means for 
modification and/or termination of guardianship; and 
most importantly, a right to the least restrictive means of 
intervention, which should include tailored powers to a 
guardian, if a guardian is needed.

Substantive due process has been understood to 
include a requirement that when the state interferes with 
an individual’s liberty on the basis of its police power, it 
must utilize the least restrictive means available to achieve 
its goal of protecting the individual and the community.81 
New York has embraced this idea of least restrictive alter-
natives. For example, in Kesselbrenner v. Anonymous, the 
court stated that “to subject a person to a greater depriva-
tion of his personal liberty than necessary to achieve the 
purpose for which he is being confined is, it is clear, viola-
tive of due process.”82 This was the rationale behind the 
enactment of Article 81 where the Law Revision Commis-
sion described the goal of the statute as “requiring a dispo-
sition that is the least restrictive form of intervention.”83 

By contrast, Article 17-A is unnecessarily broad. 
Article 17-A’s imposition of a plenary guardianship of the 
person and/or property which terminates all decision-
making authority, without an assessment of the person’s 
functional abilities and without narrowly tailoring the 
guardian’s powers, serves no compelling government 
interest. In addition, there is no compelling or legitimate 
government interest for applying more protections for ap-
pointment of a guardian in an Article 81 proceeding than 
in an Article 17-A proceeding.

Attempts to Reform Article 17-A
In 2013, New York’s Olmstead Cabinet issued a re-

port concluding that Article 17-A’s diagnosis-driven basis 
for appointing a guardian, rather than a basis requir-
ing review of the functional capacity of the person with 
disability, did not comport with the State’s responsibil-
ity under the American with Disabilities Act, and thus, 
the Olmstead Cabinet recommended that Article 17-A 
be amended to include an examination of the functional 
capacity and consideration of choice and preference in 
decision making.84 To date, Article 17-A has not been so 
amended. 

During the 2017 legislative session, several bills 
were presented to reform Article 17-A, but none of them 
passed.85 A common theme in the proposed bills were 
provisions guaranteeing that a guardian will only be ap-
pointed when the respondent shows significant specific 
intellectual functioning impairments; thus, requiring the 
court to conduct an inquiry into the person’s actual abili-
ties before a guardian is appointed.86 The proposed mea-
sures also require that petitioners affirmatively plead that 
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promote and ensure the constitutional 
requirement of the least restrictive alter-
native. As a practical matter, supported 
decision-making builds on the under-
standing that no one, however abled, 
makes decisions in a vacuum or without 
the input of other persons whether the 
issue is what kind of car to buy, which 
medical treatment to select, or who 
to marry, a person inevitably consults 
friends, family, coworkers, experts, or 
others before making a decision. Sup-
ported decision making recognizes that 
older persons, persons with cognitive 
limitations and persons with intellectual 
disability will also make decisions with 
the assistance of others although the 
kinds of assistance necessary may vary 
or be greater than those used by persons 
without disabilities.94

As one court stated, guardianship “may be granted 
only if it is the least restrictive alternative to achieve the 
goal of protecting a person with a mental disability.”95 
This was proven in In re D.D., where the court denied 
the petitioners, the mother and the brother of the per-
son for whom guardianship was sought, guardianship 
based on the fact that the person for whom guardianship 
was sought was benefiting from a network of supported 
decision-making which had “yielded a safe and produc-
tive life where he ha[d] thrived and remained free from 
the need to wholly supplant the legal right to make his 
own decisions.”96 The D.D. court found that guardian-
ship was not the least restrictive means to address the 
needs of the person for whom guardianship was sought, 
where the presence of supported, instead of substituted, 
decision-making was available.97  

Conclusion
Article 17-A was enacted with the intent to provide 

protection for PWIDD who were viewed as vulnerable 
persons in our society. However, as discussed herein, 
the statute’s provisions are outdated and infringe on the 
constitutional rights of PWIDD. The statute requires ex-
tensive reform in order to be constitutionally sound. The 
time has come for plenary guardianships with unlimited 
duration to end, and for PWIDD to have equal rights and 
to participate in our society on an equal basis. Ideally, 
reform to Article 17-A will result in a reduction of guard-
ianship filings and will promote exploration and use of 
alternatives to guardianship, with the idea of preserving 
the constitutional rights of PWIDD.
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Unfortunately, the legal profession has been slow to 
adopt phased retirement as an option for lawyers. We be-
lieve that with proper planning, phased retirement should 
serve aging sole practitioners as a better way to move 
away from full-time law practice. The journey from full-
time work to full-time retirement in its traditional sense 
may take several years to accomplish, so at least a broad 
framework of planning will be helpful to move any plan 
forward. The best time to get started is now.

Lenny’s Comments: 

I’m not certain if I’m currently into phased retirement; 
but I’m preparing for it. I reduced my hours by eliminat-
ing mornings. I always hated them, so I decided to not 
schedule any appointments until after lunch. Of course, I 
still do court appearances in the morning if called for, but 
cutting back on litigation also frees up time. 

Limiting areas of practice is a natural way to ease or 
“phase” yourself into retirement. Most sole practitioners, 
especially in rural areas, start out as “door lawyers,” i.e., 
they take any case which walks in the door. As the years 

By now you may be getting tired of hearing from 
us regarding how the legal profession needs to do more 
to address the phenomenon of aging in the workforce. 
In the last Senior Lawyer magazine (Summer/Fall 2019, 
Vol. 11, No. 1), we wrote about why so many solo prac-
titioners find themselves unable to retire if they want 
to maintain anything close to their current standard of 
living.

In this article, we will focus on how and when you 
decide to wind down your law practice in the first place. 
We will also explore the various paths available to sole 
practitioners when developing a plan to downsize a law 
practice. I’ll lead off by identifying some of the early chal-
lenges you will face in winding down a law practice, and 
I’ll ask my co-author, Lenny Sienko, to share his practical 
experience and observations in dealing with each of these 
challenges. 

Your Decision to Retire … or Not!

Stephen‘s Comments:

Most lawyers I speak with understand that devel-
oping an “Advance Exit Plan” for your law practice is 
a good idea. However, you could get the impression 
that most people put more thought into preparing for 
the family vacation—the transportation, the timing, the 
meals—than planning for retirement. No matter what 
your age, you probably are thinking that you are too 
young to start planning for winding down your law prac-
tice. It doesn’t have to be that way.

Since working past “normal” retirement age is one of 
the fastest growing trends in America,1 we should look 
more closely into the options available to solos and small 
firm practices. Many sole practitioners have turned their 
backs on the traditional retirement model; i.e., you pick a 
date in the future when you decide to close down the law 
practice and walk away. Today, many lawyers love doing 
what they do and don’t want to stop. Others may need 
the money for any of a number of good reasons. Many 
people are also beginning to realize that they will be liv-
ing in retirement much longer than ever anticipated.

The phenomenon sometimes called phased retirement2 
is becoming increasingly more common among many 
white-collar professionals. Phased retirement is thought to 
provide benefits to workers, employers, and the larger 
society. Unlike full retirement, phased retirement permits 
the worker to make adjustments for age-related changes 
in stamina or ability without sacrificing social networks, 
earnings, and a sense of being productive. A 2005 study 
by the AARP finds that nearly two in five workers age 50 
and above would be interested in participating in a phased 
retirement plan. 

Advance Exit Planning—Why Should You Care?
By Stephen P. Gallagher and Leonard E. Sienko, Jr.

“We believe that with proper 
planning, phased retirement 
should serve aging sole prac-
titioners as a better way to 

move away from full-time law 
practice.”
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When I started in business 42 years ago, I couldn’t afford 
a secretary. I did my own typing. We still used carbon 
paper in those days, so I developed a writing style which 
minimized the possibility of having to retype everything. 
These days, I find I have come full circle, once again oper-
ating without a secretary. Computers and gadgets, includ-
ing Ms. Siri, make it possible to produce my documents, 
run my office, on my own. 

Paths You May Choose to Pursue

Stephen‘s Comments:

There are essentially five paths you may pursue in 
winding down your law practice. It is not uncommon to 
explore several of these paths at the same time; however, 
at some point in time, you may want to prioritize one path 
over the others. These paths include:

1. Hiring and mentoring a young associate who could 
eventually buy into the practice

2. Selling the practice

3. Merging with another firm

4. Forming an Of Counsel relationship with another 
lawyer or law firm

5. Turning out the lights and closing the door. 

1. Hiring and mentoring a young associate

It stands to reason that many practitioners have tried 
hiring young lawyers at some point over the years. Asso-
ciate turnover at law firms is often as high as 25% annu-
ally. According to Thomson West, law firm turnover costs 
the legal industry nearly $1 billion annually. Firms spend 
time and money on-boarding associates, from recruit-
ing to training, but must reinvest when another associate 
needs to be hired to replace one that left. 

A friend recently shared his frustrations in trying to 
find that one perfect associate. He starts by telling me that, 

I would love to find someone to take over 
my practice. Several years ago, I had two 
young attorneys working with me and 
our revenue was over $1.2 million. If I still 
had two competent attorneys working 
with me, I am sure I could get it back to 
$1.2 million or more almost immediately.

He goes on to add, 

Why don’t people want to work any-
more? Both of the guys who were work-
ing for me are doing quite well. By the 
end of this year, one of them is scheduled 
to become a partner with the attorney he 
went to work with. The other one who 
left the firm has already become a share-
holder with one of the largest law firms 

pass, we tend toward the work we enjoy and can make 
money at. I find concentrating on second home purchase 
and sale transactions, working at the office, is more 
efficient than driving hours for court appearances. Of 
course, this is from my perspective as a sole practitioner 
in a rural county, where the county courthouse is 40 miles 
north over two-lane roads. Your mileage may vary if you 
practice in an urban area with public transportation.

One issue with “phased retirement” is did you plan it 
with a strict schedule in mind? Can you stick to the plan? 
Or did you get “stuck” on the way out? I have a friend, a 
sole practitioner, who has been retiring for the last three 
years. His original plan was to be “retired” and out of 
the office in one year. He steadfastly maintains that he 
is “retired” but is just “finishing” some problem files he 
can’t leave for anyone else. If you want to phase out of 
the office and into retirement, I suggest adopting a strict 
schedule and sticking to it.

Ethical Issues Raised by Retirement

Stephen‘s Comments:

As you first begin thinking about how you might 
move away from full-time law practice, you need to 
pay attention to the ethical issues raised by retirement. In 
New York State “retirement from the practice of law” for 
Attorney Registration purposes occurs when an attor-
ney, other than the performance of legal services without 
compensation, does not practice law and does not intend 
ever to engage in acts that constitute the practice of law 
[22 NYCRR 118.1(g)]. New York’s attorney registration 
system does not provide an “inactive” status for non-
practicing attorneys, so in order to qualify as “retired” for 
the purpose of being exempt from the registration fees 
and CLE requirements, an attorney must no longer be 
practicing law for compensation in any jurisdiction. (See, 
e.g., Matter of Kahn, 28 AD3d 161 [1st Dep’t. 2006].) 

It should also be done with the intention that this is 
a permanent decision. If you are planning on exploring a 
phased retirement, pay particular attention to the Judiciary 
Law and the Rules of the Chief Administrator, because 
they still require a retired attorney to maintain his or 
her attorney registration and timely submit the biennial 
registration form. Failure to comply with the registration 
requirements is conduct to be referred for disciplinary ac-
tion (Judiciary Law 468-a [5] and 22 NYCRR 118.1[h]).

Lenny’s Comments: 

I find it increasingly difficult to describe what I’m 
doing when asked, “Are you retired?” I certainly don’t 
want to run afoul of the ethical requirements; but I also 
don’t want to work as hard as I have in the past. I should 
rephrase that to: I want to work more efficiently, but I 
prefer to have some income. 

I sometimes explain to those who are truly inter-
ested that I have come full circle in my professional life. 
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building and equipment. Young lawyers with substantial 
student debt have neither the inclination nor capability 
of borrowing the sums necessary to buy out the building 
the sole practitioner finally owns “free and clear.” In these 
days of virtual offices, “bricks and mortar” are not as 
necessary as they once were, not as salable.

Recently, we have seen a hybrid type of “sale.” The 
larger firm from the nearby urban area asks the success-
ful sole or small firm practitioner to join their firm “of 
counsel” or as “special counsel.” The practitioner does so 
“merging” with the larger firm, bringing his/her clients 
and cases along. After a decent interval, the “special 
counsel” takes full retirement. 

3. Merging with another firm

If selling your law practice or merging it with another 
firm is indeed your ultimate goal, then you need to make 
choices that will lead to the growth of your business, 
rather than stagnation. Steps need to be taken soon, even 
if you have no intention of cashing out or stepping back 
anytime soon. 

Reviewing both your active files and closed files will 
be particularly important in determining the actual value 
of your law practice. If you are looking to approach an-
other law firm to take over your practice, most firms have 
procedures in place to evaluate possible merger candi-
dates and potential lateral hires. Precisely which metrics 
you should choose to monitor will vary from firm-to-firm 
based on your market focus. 

Portability of the lateral hire’s book of business is 
always important when evaluating a lateral hire so, as 
you audit your open files, pay particular attention to new 
business you have brought in over the past two to three 
years. This can be particularly challenging for aging law-
yers who have been trimming their practice mix over the 
years to eliminate stress or possibly spend more time for 
travel and time with grandchildren.

in town—so he’s doing quite well. The 
two of them together have convinced me 
there is no reason for me to pay someone 
$200,000 a year for them to learn how to 
do what I do, only to leave with some of 
my clients after they became proficient. 
I’m sure there may be some sour grapes 
there, but I also am sure I don’t want to 
be a trainer anymore. Whoever decides 
the practice is good enough to buy, is 
going to need to be a proficient attorney. 
The problem is that all the proficient at-
torneys are already working or are with 
firms already.

Lenny’s Comment: 

I saw the “associate problem” differently. I bought 
my office building and furnished it with the idea of 
bringing in a couple of associates and paralegals. I have 
desks and workstations for four secretaries and two as-
sociates, but I never filled them. Every time I’d find some-
one who I thought would be a “good fit,” they’d be off to 
the “bright lights and big city,” usually filling a govern-
ment position with a secure salary and benefits. One can’t 
blame younger lawyers these day for seeking security as 
they must reduce risk and maximize earnings to make 
ends meet and pay back student loans, the likes of which 
our profession has never seen before. 

In our locality, I’ve only seen the young associate 
staying on to take over the practice model work with 
small family firms. Son or daughter graduates from law 
school, passes the bar, and joins parent in the family busi-
ness. The opposite is also common; i.e., son or daughter, 
having grown up watching a parent’s practice, wants no 
part of it, going off to work for a very large firm or the 
government.

2. Selling the law practice

Many hard-working attorneys believe that since 
they have worked their fingers to the bone for so many 
years, they must have a law practice which can be sold. 
This may be the case, but for many practitioners, this is 
a mistaken belief. Paradoxically, if you want to sell your 
law practice for the maximum amount of money, it needs 
to be set-up to thrive without you—so the next owner can 
continue to grow and profit from your hard work when 
you’re gone.

Lenny’s Comments: 

Many of those hard-working attorneys will be dis-
mayed to find that their law practice—cases and clients, 
suffer from liquidity problems. The sole practitioner/
small firm member does not benefit from the framework 
of the large firm, which has a life of its own. Ethical 
constraints prohibit “selling” clients or cases. The delicate 
dance of handing off files often results in the harsh real-
ization that there is really nothing left to sell—except the 

“Young lawyers with substan-
tial student debt have neither 

the inclination nor capability of 
borrowing the sums necessary 
to buy out the building the sole 
practitioner finally owns ‘free 

and clear.’ In the days of virtual 
offices, ‘bricks and mortar’ are 
not as necessary as they once 

were, not as salable.”
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4. Forming an “Of Counsel” relationship with 
another lawyer or law firm

Another path to retirement for aging sole practitio-
ners is to team-up with larger firms in an of counsel rela-
tionship so that clients don’t have to be turned away or 
referred out. Of counsel relationships refer to a part-time 
practitioner who practices law in association with a firm, 
but on a basis different from that of the mainstream law-
yers in the firm. This generally includes a commitment for 
a designated period for time to transition the clients to the 
new firm. Some degree of planning is needed to identify 
the right firm and to work out your value to this new 
relationship.

In looking for of counsel candidates, firms will want to 
know who and what they are getting. Does the of counsel 
prospect come with their own professional liability insur-
ance coverage or a tail policy? What is your claims his-
tory? Any pending or potential problems? If so, the firm 
may be hesitant to take on new risk. 

Lenny’s Comments: 

My oldest friend, who I’ve known for 68 years, was 
also an attorney, also a solo practitioner, also in the same 
small, rural town we both were raised in. He retired from 
his solo practice and county job and moved to a warmer 
clime; but he had files to close and business to com-
plete. He did so by becoming “of counsel” to my office. 
I explained to those who inquired that this meant I got 
to “run errands” for him. I imagine other “of counsel” 
arrangements required more than a handshake, but this 
worked for us. It also gave us a good excuse to speak via 
Skype and otherwise on a regular basis. 

5. Turning out the lights and closing the door 
This path to retirement has becomes the path of 

least resistance for far too many solo practitioners who 
either believed they will be living forever or they just 
never got around to planning. This has never been a good 
option for spouses and other family members who are left 
to clean out office space and dispose of closed files.

A recent New York State Bar Association Committee 
on Professional Ethics’ Opinion 1182 (01/23/2020) on Dis-
position of Wills makes this path of least resistance some-
what more complicated. This new ethics opinion states 
that a New York lawyer, who has more than 500 wills, 
where the testators’ locations can’t be determined with 
due diligence, has to hold onto them indefinitely unless 
the law provides an alternative.

The committee concluded that, “A lawyer may not 
dispose of Wills, whose testators’ locations and/or cir-
cumstances are unknown. The Wills constitute property, 
and the lawyer must safeguard the Wills indefinitely 
unless the law affords the lawyer an avenue to file or oth-
erwise dispose of the wills.” What Opinion 1182 will do to 
help aging lawyers who find themselves being forced to 

There are some standard metrics used by potential 
buyers when examining your book of business:

Billable Hours is the first metric that will be used to 
make year-over-year comparisons in order to gain a bet-
ter understanding of whether the book of business you 
bring in is growing, declining, or remaining stagnant. 
Billable hours for many sole practitioners can be a dif-
ficult metric to use for any of a number of good reasons. 

Effective Rate is the second metric you should expect to 
be used. This metric is effectively long-term billing real-
ization which looks at the value of the work versus what 
the law firm actually billed. Effective Rate will be another 
difficult metric for small firms to track. Comments from 
the Rural Law Practice in New York State Report identify 
some of the problems solo and small firm practitioners in 
rural law practices face in tracking Effective Rate.

1. My client base is often below the poverty level 
so payment is a challenge. Operating a contem-
porary solo practice with necessary technology, 
infrastructure and compliance is difficult with my 
economic client base. I am tethered to my practice. 
I work through my weekends, work through my 
vacations, there is no fallback.

2. While there are sufficient amounts of potential 
clients in my area, their ability to afford even a 
minimal hourly rate leaves me doing work at 
almost a pro-bono level for clients who are not 
really pro-bono clients. It makes it very difficult 
to maintain my type of practice here and even 
harder to earn a living at it requiring me to work 
non-legal jobs just to get by.

Business Development is the lifeblood for any lateral 
hire. As you review your open files, pay particular atten-
tion to the depth of your client relationships in order to 
be prepared to explain how you won the business. You 
will need to defend how realistic your business predic-
tions are, so you will need to establish the metrics you 
intend to use. 

Lenny’s Comments: 

I’ve never been asked to “merge” with any of the 
large firms from nearby cities. I’ve seen colleagues who 
have done so. Some leave as quickly as possible. Others 
stay on, adapting to a new culture. I have observed that 
these arrangements tend to resemble branch banks or 
detached medical clinics, designed to feed customers and 
patients to the “main office.” 

I have one colleague who finished his contractual 
requirement for time with the merged entity and decided 
to test the market for selling his house. It sold at asking 
price within a week. Within a month he and spouse were 
happily ensconced in the Carolinas. His former partner 
seemed quite content to remain with the merged firm.

https://www.albanylaw.edu/centers/government-law-center/the-rural-law-initiative/Documents/rural-law-practice-in-new-york-state.pdf


NYSBA  The Voice of Experience  |  Summer 2020  |  Vol. 1  |  No. 1         31    

Putting an Advance Exit Plan in place for your busi-
ness will enable you to prepare for unexpected disabil-
ity, incapacity, retirement or death so that your family, 
employees and clients are not left in the dark if something 
should happen to you. There are literally dozens of good 
guidebooks written to help lawyers looking to develop a 
transition/succession plan or exit plan for closing a law 
practice. No two exit experiences are exactly alike, so it is 
important for you to tailor your plan to your own transi-
tion goals. 

Top of our list of resources for New York lawyers is 
The NYSBA’s Planning Ahead Guide: How to Establish an Ad-
vance Exit Plan to Protect Your Clients’ Interests in the Event 
of Your Disability, Retirement or Death.5 No matter what 
path you choose to pursue, the Planning Ahead Guide is 
an excellent place to start and includes free download-
able forms and links to many of their cited references. The 
2016 edition of this publication is available on NYSBA’s 
website, www.nysba.org, as a free download (currently in 
the “Law Practice Management” section under the “Prac-
tice Resources” heading on the homepage). 

Since retirement from the practice of law does not 
eliminate an attorney’s ethical obligations, another impor-
tant document you should examine is Ethical and Profes-
sional Considerations for the Retiring Attorney6 by Matthew 
Lee-Renert. This article was originally part of the materi-
als for the Senior Lawyers Section Fall 2018 Program, “Re-
tirement Planning 101: The Top Six Things Both Clients 
and Attorneys Must Know and Do.”

turn out the lights and close the door behind them is 
yet to be seen.

Lenny’s Comments: 

It will be of interest to see how this Opinion is put 
into effect by the various bar associations. Those who 
may have agreed to act as custodian of other attorney’s 
wills will realize the truth of the maxim: “No Good Deed 
Goes Unpunished.”

As I opened my practice 42 years ago, after reading 
the then applicable rules, I determined to hold no clients’ 
original documents in files. I have been faithful in my 
observance of the restriction and, as a result, face less tra-
vail in disposing of my remaining paper files. Of course, I 
may have to hire a small army of strong young people to 
carry the boxes out to the shredder truck.

Advanced Exit Planning Begins Here
As we grow into our 80s and 90s most of us will be-

gin to face more life-limiting challenges. The big question 
for us now is how best to prepare for these challenges. 
Even if you have no adult children around to serve as a 
safety net, the sensible path for all of us is to make some 
decisions now, while we can get around and our brains 
are still sharp. By the year 2050, the over-85 age group 
will triple as a percentage of the population, and they 
estimate that close to one-third of those who reach age 85 
will experience some level of dementia.

Nobody wants to think about the prospect of failing 
mental capability in later years, but it’s another issue we 
all have to think about and address. An estimated 10 mil-
lion Americans have dementia or cognitive impairment 
with 2 million new cases reported every year.3 “The inci-
dence of cognitive decline begins rising after age 75, with 
the rate of dementia growing quickly from 7% for people 
in their early 70s to roughly a quarter for those in their 
early 80s, raising the risk of financial mistakes or fraud.”4 

It’s time to stop pretending that you’re invincible. 
Acknowledging your own mortality can be very difficult; 
but when you manage it, you can start structuring the 
rest of your life in a more meaningful way.
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heard until a few days after the closing. He even signed a 
post-closing survival agreement acknowledging that the 
tenants had not yet left and agreed to a $4,000 holdover es-
crow to cover the costs of the proceeding. Still, he claimed 
that the defendant’s attorney failed to disclose, misrepre-
sented, and concealed facts concerning the property, spe-
cifically the future outcome of the holdover proceeding.

Since the plaintiff knew about the tenants and took 
steps to address the situation, the Second Department 
reversed the denial of summary judgment and held:

Pursuant to the doctrine of caveat emptor, 
the plaintiff had a duty to inquire whether 
the tenants had a written lease and, if 
so, request a copy of the lease or request 
any other documents pertaining to the 
tenancy. The plaintiff’s claim of justifiable 
reliance on alleged misrepresentations of 
[defendant’s attorney] regarding the lease 
and the status of the tenancy is unsup-
portable. Thus, we reject the plaintiff’s 
claim that [defendant’s attorney’s] alleged 
fraudulent misrepresentations rather than 
his own failure to exercise due diligence 
caused him damages when the holdover 
proceeding was determined in favor of 
the tenants.5

Caveat Emptor and the Property Condition 
Disclosure Statement

In addition to the nature of the ruling in Adrien, it is 
important to note that the seller disclosed to the plaintiff 
in a Property Condition Disclosure Statement (PCDS) 
that somebody other than the seller had a lease to use the 
property. This is mandated by the Property Condition 

Courts may be somewhat 
split on the issue, but the 
doctrine of caveat emptor is 
still very much the guiding law 
in New York State.This funda-
mental principle of real estate 
law mandates that the buyer 
beware and imposes no duty 
upon a vendor “to disclose any 
information concerning the 
property in an arm’s length real 
estate transaction.”1 Despite 
the state Legislature’s attempt 
to modify this longstanding 
principle back in 2002, courts are still taking a hard line 
on buyers who do not complete their own due diligence, 
so be careful.

In 2017, the Appellate Division affirmed dismissal 
against the sellers, noting that active concealment was 
required to overcome the presumption of caveat emptor 
despite some evidence of a property defect.2 The defen-
dant sellers in Gallagher v. Ruzzine had purchased the 
property from another couple, who provided them with 
an inspection report, noting no evidence of foundation 
movement. The new owners subsequently discovered a 
crack in the basement wall and repaired it. When they de-
cided to sell the property to the plaintiff buyers, they did 
not include the original inspection report from when they 
themselves had purchased the property. The buyers hired 
an inspector who concluded that “there were no concerns 
with the property,” but after moving in, they discovered 
cracks starting to appear, evidence of past repairs, water 
leakage in the basement, and fixtures pulling away from 
the property.3 The new owners filed suit for fraud, breach 
of contract, and other claims against the defendants and 
the former owners of the property, but the trial court 
granted defendants’ motion for summary judgment and 
dismissed the complaint.

A decade earlier, in Adrien v. Estate of Zurita, a de-
fendant property seller appealed a New York Supreme 
Court judge’s denial of summary judgment and won. The 
Appellate Division Second Department ruling confirmed 
that the doctrine of caveat emptor has been a perennial 
principle in New York State.4

The plaintiff in Adrien sued to recover damages for 
fraud arising out of his purchase of property in Warwick, 
N.Y. He closed on the property aware that a holdover 
proceeding had been commenced against the existing 
tenants and that the proceeding was not scheduled to be 

Beware: The Doctrine of Caveat Emptor Is Alive and Well 
in New York
By R. Randy Lee
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• General information about the property’s age and 
title.

• Specific environmental and structural conditions.13

• Mechanical systems and services, including the 
existence of defects in those systems.14  

Once complete, the seller must certify that the state-
ment is accurate, and must provide a revised statement if 
he acquires actual knowledge of anything that renders the 
prior statement “materially inaccurate” until the earlier 
of title transfer or occupancy by the buyer.15 If the seller 
fails to deliver the statement prior to the buyer signing 
the binding contract of sale, the buyer will receive a $500 
credit towards the purchase price.16 If the seller provides 
the statement, he or she can be held liable only for “will-
ful failure to perform the requirements” of the PCDA,17 
making him or her liable for actual damages suffered by 
the buyer in addition to any other existing equitable or 
statutory remedy.18 

Even when the Supreme Court denied a motion to 
dismiss by the sellers of a Harrison, NY home in a 2016 
case where they had completed a mold remediation 
project prior to the sale and the property was sold “as 
is,” with the buyers accepting a $500 property condition 
disclosure credit in lieu of a PCDS,19 the Appellate Divi-
sion, Second Department reversed finding that because 
the contract of sale for the subject premises included a 
specific disclaimer of reliance on representations as to 
the condition of the premises, there was no fraud de-
spite mold reappearing and requiring over $1 million in 
repairs.20 It based its decision in part on the doctrine of 
caveat emptor.21

What Is the Seller’s Potential Liability Under the 
PCDA?

The legislative history clearly states that “[t]his act is 
not intended to and does not diminish the responsibility of 
buyers to carefully examine property which they intend to 
purchase and, in fact, highlights the importance of profes-
sional inspections and environmental tests.”22 In addition, 
the disclosure statement itself contains a provision that it 
is neither a warranty nor a substitute for any inspections, 
tests, or searches of the public record by the buyer.23 Actu-
ally, the PCDA “does not limit any existing legal cause 
of action or remedy at law, in statute or in equity”24 and 
it does require the seller to affirmatively disclose certain 
information, while before he could remain silent.25

Under the statute as written, a seller with actual 
knowledge of defects on the property could simply 
refuse to provide the required statement prior to the 
contract signing, limiting his liability to $500.26 In Bishop 
v. Graziano,27 the First Department held that where the 
defendant sellers did not elect to complete a property con-
dition disclosure statement under the PCDA28 and sold 

Disclosure Act (PCDA),6 a 2002 law in which the New 
York State legislature radically altered the caveat emptor 
landscape by placing an affirmative duty on the seller to 
disclose certain specified property details.

The legislation provides assurances that overt fraud 
is minimized in arm’s length real estate transactions, but 
is not designed to relieve a buyer’s obligation to care-
fully examine a prospective piece of property, along with 
related public record. For instance, a month before the 
Second Department decided Adrien, the Third Depart-
ment issued its decision in Boyle v. McGlynn.7 In Boyle, 
a month after plaintiffs purchased a 133-acre Otsego 
County property, they learned about the construction of 
large wind turbines on the neighboring parcel and filed 
an action seeking rescission of the contract. While the 
defendants claimed that the doctrine of caveat emptor 
was a complete defense to this action, the trial court de-
nied defendant’s motion for summary judgment and the 
Third Department held:

. . .We find that questions of fact have 
been raised concerning whether de-
fendants knew about the subject wind 
turbine project when they placed their 
home on the market and whether they 
thereafter made material misrepresen-
tations which deceived plaintiffs and 
induced them to purchase the property.8

According to plaintiffs, the status of the adjacent 
parcel was specifically discussed with defendants prior 
to the closing and defendants reassured plaintiffs that 
the property was “protected.” And, though the plaintiffs 
could have discovered the plans to construct the wind 
turbine project prior to the closing, the court ruled that 
because there was only a single published article about 
the project in a local newspaper and the actual plans 
were not filed with the local planning board until one 
month after the closing, there was a triable issue of fact.

Active concealment of the nature claimed in Boyle 
has always been an exception to caveat emptor and 
requires disclosure,9 but the PCDA still requires every 
seller of residential real property pursuant to a real estate 
purchase contract to deliver a property condition disclo-
sure statement to the buyer or the buyer’s agent prior to 
the buyer signing a binding contract of sale.10  While the 
statute is applicable only to the re-sale of previously or 
currently occupied residential housing,11 it does impact a 
large percentage of real estate transactions.

Answering the Disclosure Statement
The seller is required to answer all 48 of the PCDS 

statutory questions based on his actual knowledge, 
and may answer “N/A” to inapplicable questions or 
“UNKN” where he does not know the answer.12 The 
questions cover:
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the $500 credit, were void for vagueness, and dismissed 
the plaintiffs’ case.40

Now that the courts have had a few years to evaluate 
the PCDA and its impact on real property transactions, 
one would think that cases like Fleischer, raised above, 
provide additional guidance. One would, of course, be 
mistaken to draw such a conclusion. While the Fleischer 
court found a cause of action for misrepresentation, the 
court in Renkas v. Sweers, decided two months before, held 
that the PCDS does not raise a cause of action for breach 
of contract because the parties used a merger clause.41 

The more it looks like a seller engaged in acts 
amounting to active concealment, or attempting to thwart 
a buyer’s efforts to inspect a property, the more likely 
the seller will be liable. By misrepresenting facts or lying 
on a PCDS, a seller may be providing evidence of active 
concealment, which could support an action for fraud. 
However, PCDS disclosures are based on a seller’s “actual 
knowledge,” and where a seller has taken steps to repair 
issues in the past, and other red flags are raised by inde-
pendent inspections, a fraud claim may be dismissed.42

What Can a Seller Do?
While the PCDA has influenced the doctrine of caveat 

emptor, it has in no way replaced it. The court in Gabberty 
confirmed that “[t]here is no indication in the [legislative 
history] that the law was intended to completely subvert 
or replace many decades of well-established common 
law.”43 In fact, Renkas confirmed that the Property Condi-
tion Disclosure Statement only reinforces the doctrine of 
caveat emptor and reminds buyers to inspect and investi-
gate the property they are purchasing.44

Renkas indicates that New York courts may remain 
willing to continue to enforce merger and disclaimer 
clauses to bar a buyer’s claims of inducement into a trans-
action, or a seller’s misrepresentations or omissions in the 
PCDS.45  To be effective, a merger and disclaimer clause 
must contain a disclaimer of reliance as to the specific 
representation or omission which the buyer later claims 
induced her or him into the transaction.46 Even a specific 
disclaimer, however, will not act as a bar where the facts 
not disclosed are particularly within the knowledge of 
the party invoking it, and not discoverable by reasonable 
means.47 

The courts have not retreated from this understand-
ing. In Gallagher v. Ruzzine, to support its affirmation of 
the dismissal of fraud claims against sellers who were 
aware of dampness in the basement and repaired a crack 
thought to cause such dampness, the Appellate Division 
reasoned that, although the PCDS was silent with respect 
to seepage or dampness, the plaintiffs’ home inspection 
report put them on notice of that issue and, therefore, 
they could not justify relying on the silence in the PCDS.48

their property “as is,” there was no fraud and, therefore, 
no recovery.29 It stated:

The Court can think of no situation 
wherein the intent and conduct of the 
parties is as clearly delineated as where 
a party pays for the right to invoke a 
statutory authorization to expressly 
be relieved of the obligation to make 
representations.  Absent an express or 
implied misrepresentation, there exists 
no fraud.30

Given how strongly the benefit of offering the $500 
credit outweighs the potential liability for providing a 
disclosure that is incorrect or viewed as some type of 
misrepresentation, “the provision truly has the effect of 
offering an option for sellers to buy-out of their statutory 
obligation.”31

Even if a seller provides the disclosure and answers 
“N/A” on a disclosure form, when he is arguably aware 
of a problem, he may still only be liable for the $500.32 Fur-
thermore, where a seller denies actual knowledge of base-
ment seepage resulting in standing water on the PCDS, 
but does disclose outside the document the frequent run-
ning of a pump during a heavy rain and that the basement 
has flooded before, and no actual damages result, such a 
claim under PCDA may be properly dismissed.33

But sellers take note—if you do answer the disclosure 
statement and you do indicate that some element of the 
property has “no material defects,” you could be liable 
for a willful failure and have to pay the buyer’s actual 
damages.34 In Fleischer v. Morreale, a Suffolk County judge 
ruled that because the seller erroneously indicated on her 
disclosure statement that there were no material defects 
with respect to her roof and any flooding matters, she 
was liable for damages of $11,000.35

In addition, the language of the disclosure statement 
seems to indicate that there is a cause of action under the 
statute for a misrepresentation.36

In the first case to address the PCDA following 
enactment of the statute, Malach v. Chuang, the plaintiffs 
alleged that the defendants had improperly completed 
the PCDA disclosure statement because they failed to re-
veal some rot at the base of a swimming pool.37 The court 
concluded that the PCDA did not create a cause of action 
for a seller’s alleged misrepresentation in the disclosure 
form, and criticized subsection 465(2) of the PCDA, stat-
ing, “It is not clear that a reasonable person can under-
stand what it means.”38 The court noted that the statute 
failed to provide any guidance as to what a “willful 
failure to perform the requirements of this article” was, 
and that if the legislature was attempting to create a new 
legal right, the statute needed to be clear and unequivo-
cal.39 It concluded that the PCDA’s remedies, other than 
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The contract should contain an explicit representa-
tion by the buyer that the buyer has:

• Examined the subject premises.

• Had ample opportunity to perform tests.

• Consulted independent professionals concerning 
the property and surrounding area.

• Made necessary inquiries with city, state and fed-
eral agencies about environmental conditions on 
the property and in the surrounding area.

• Had the opportunity to thoroughly investigate all 
zoning issues, certificates of occupancy, and other 
matters that might affect the value, reputation, or 
use of the property.

The contract should also state that:

• Any and all representations about the subject 
property or any matter that might affect its value, 
reputation, or use have been explicitly included in 
the written contract.

• The buyer has not relied on any representation on 
any matters not contained in the contract.

• The contract represents the full and complete un-
derstanding between the parties.

• The buyer has relied exclusively on his or her own 
investigation.

It once appeared as if the PCDA represented a sub-
stantial legislative erosion of the common law doctrine of 
caveat emptor.49 Over two decades later, however, New 
York courts still apply the core logic of the doctrine of 
caveat emptor, even to claims brought under the PCDA.50 
Sellers should, therefore, incorporate well-crafted merger 
and disclaimer clauses into their contracts to ensure ad-
ditional protection from both common law claims as well 
as those arising under the PCDA.51 While caveat emptor 
reminds the buyer to beware, it is the seller who must 
often be mindful of all potential consequences.
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the PCDA. It is drafted for a transaction concerning previously 
occupied housing, but could be modified to cover builders/
developers of new housing:

 PURCHASER agrees, warrants and represents that PURCHASER 
has received the statutorily mandated Property Condition 
Disclosure Statement (PCDS) made by the SELLER and has 
thereafter examined the PREMISES agreed to be sold herein and 

has been given ample opportunity to review the contents of the 
PCDS, in particular, but without limitation, matters referable  
to those answers marked “unknown” and/or “non-applicable 
(N/A)” and to thereafter perform any and all tests and/or to 
consult independent professionals concerning the PREMISES 
and the area surrounding same and all matters referable to any 
and all answers contained in the PCDS, and, in addition, has 
had an ample opportunity to make inquires with governmental 
agencies relative to conditions on and off the PREMISES as 
well as zoning and building laws and regulations and other 
matters that may affect the value, reputation and/or use of the 
PREMISES, and, therefore, is fully and completely familiar with 
the use and condition thereof.  Except as may otherwise be stated 
in this contract, PURCHASER further agrees, warrants and 
represents that (i) SELLER has not made any representations as 
to the following: the physical state or condition of the PREMISES 
including, without limitation, environmental hazards or 
regulation, asbestos, lead, mold, radon or other toxic substances 
or matters; the condition of the plumbing, septic, heating, air-
conditioning and electrical systems, the roof and  basement; the 
manner or method of construction; the quantity or quality of 
any material used; the items of personal property and fixtures 
which are included in the sale and their condition and state of 
repair; present or prospective rents, taxes or other expenses of 
operating or maintaining the PREMISES; the legal status of the 
PREMISES or the uses to which same may be put or the Certificate 
of Occupancy, if any; or any other matter or thing affecting or 
relating to the aforesaid PREMISES,  and(ii) the PCDS is not a 
warranty or guaranty of any kind by SELLER or any agent of 
the SELLER in this transaction and is not a substitute for any 
inspections or warranties the PURCHASER may wish to obtain.  
Therefore, if, as a part of the contract to sell the property, the 
SELLER warrants the condition of any portion of the property, 
then, to the extent there is a conflict between this contract’s 
warranties and any representations contained in the PCDS, the 
terms of this sales contract shall control.  It is further agreed, 
warranted and represented by PURCHASER that the answers and 
contents of the PCDS and all prior discussions, understandings 
and agreements between the parties, as well as brokers and/
or agents, nominees or representatives of  PURCHASER or 
SELLER, or anyone else not a party to this contract, are merged 
in this contract, which fully and completely expresses the parties 
agreement, and that the contract is entered into after testing and 
investigation, with neither party relying upon any statement or 
representation not expressly embodied in this contract made by 
the other.  Therefore, PURCHASER hereby irrevocably agrees to 
accept the PREMISES and the personalty, fixtures, equipment and 
systems included in this sale, “AS IS” “AS IS” “AS IS” on the date 
hereof, subject to normal wear and tear to the time of CLOSING, 
EXCEPT, HOWEVER, the plumbing, heating (including air-
conditioning, if any) and electrical systems will be in working 
order and roof free of leaks at the time of CLOSING and that 
within five (5) days of such date, PURCHASER shall receive 
vacant possession of the PREMISES, subject to present tenancies 
and uses, in broom-clean condition.  PURCHASER further agrees 
and represents that the maximum liability of SELLER, for any 
reason whatsoever, for any matter, in law or equity, arising from 
or concerning the Property Condition Disclosure Act (PCDA), 
the PCDS or the answers therein, shall be limited to $500 and no 
further, and that any proceeding or action, in law or equity, which 
relies upon the PCDA or PCDS or contains any allegation which 
is based upon the answers and contents of said PCDS or anything 
whatsoever therein, must be brought within one (1) year of the 
date of this contract, and that, thereafter, it will be considered, 
by agreement of the parties herein, to be irrevocably time barred 
for all purposes.  It is understood that SELLER has relied on 
the agreements, warranties and representations herein made 
by PURCHASER, and that without same, SELLER would not 
have entered into this contract.  The agreements, warranties and 
representations herein made by PURCHASER shall survive the 
CLOSING.
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