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Even good marriages and close families are not 
normally designed to withstand 24 hours a day/7 days 
a week togetherness for months at a time. Bad ones, and 
those on the brink of bad, are certainly not. Relationships 
infused with domestic violence are already powder kegs 
with dire consequences, as we are all too often seeing on a 
daily basis.

Family law is personal. Parents and children, spouses, 
extended family, and intimate relationships are at odds in 
varying degrees of opposition and tension. Separating rep-
resentation of those in turmoil with our own set of emo-
tions, biases, and opinions, is often difficult. During the 
onset and continuation of varying stages of quarantine (or 
not) the impact of the coronavirus pandemic has escaped 
very few, if any. And so, what is personal to those we 
represent, in many ways is also personal to each of us—se-
questering, caring for children, concerns over employment 
and income, protecting children and elderly parents, sick-
ness and death, divergent views on politics and medicines, 
remote education and child care,2 and the effect of all on 
mental health—as the world’s population stares into the 
unknown future waiting for a vaccine that some (or many) 
may decide not to accept. 

As New York State gradually entered “Phase 1” and 
then moved forward to where are standing at the time 
of this editorial, those who practiced “family law” were, 
with limited exceptions, incredulously considered “non-
essential.” How that was even remotely possible, given the 
kind of services we perform for families already in crisis, 
is an absurdity. The bench and bar and their staffs were 
given short-shrift, and families, except in the most exigent 
circumstances, could not get their day in court nor even 
file new actions for a prolonged period of time. Despite 
the court system requiring special “Matrimonial Rules” for 
practicing in this field and the talk of the need to protect 
families, for some reason, it still feels as if other areas of law 
take precedence. It seems rare that any matrimonial lawyers 
are even asked to participate and serve on those task forces 
empowered to offer opinions on over-arching policy mat-
ters that affect what we do and those we represent. Clients 
and self-represented litigants frustrated—as the bench and 
bar were—with the lack of access to the system, which was 
finally and miraculously pulled into the age of technology, 
could not understand how they were in limbo at home as 
well as in court. Through it all, lawyers, judges, legal as-
sistants, paralegals, court personnel, with a built-in need to 
serve justice, still had to rightfully worry about themselves 
and their own families. “Balance,” a repeated mantra for 
some time now, but rarely found and usually beyond our 
grasp, is now thrust squarely to the forefront– sometimes as 
a mandate in our own households.3

Love and Family Law in the Time of COVID-191

By Lee Rosenberg, Editor-in-Chief

And so, as we have 
transitioned to virtual ap-
pearances, electronic filing, 
and with in-person matters 
at hand—at least to some de-
gree, where do we go from 
here and how does this still 
on-going experience affect 
the practice of law and the 
advice we give?

Parenting and Access to 
Children

As was stated above, 
what is personal in the lives 
of litigants is now personal 
in our own lives and in our 
judges’ lives. In his New York Law Journal Article, CO-
VID-19 and Future Custody Determinations,4 Hon. Jeffrey A. 
Sunshine—New York Statewide Coordinating Judge for 
Matrimonial Cases–cautioned about withholding children 
from parental access during the pandemic. The extent of 
that access, even in the face of existing court orders, can be 
affected by real issues and concerns, as well as by feigned 
assertions, or somewhere in between. What is the view 
and personal feelings of the judge—whose life experience 
and opinion will be different from the judge down the 
hall? One judge may direct the child to be provided to the 
other parent and the other may think safety requires more 
time. This is not new, of course, but the circumstances are. 
What is the ability to get a hearing and how is that to be 
conducted? How will a forensic evaluation be safely and 
competently done? How does the attorney for the children 
gain access to those children? How does the court get to 
monitor witnesses or conduct an in camera? How does the 
lawyer conduct a remote cross examination of a difficult 
witness by Skype? How do all remain comfortable and feel 
safe?5

Many court protocols have been issued to try and 
guide us through the process and a few interim decisions 
have been reported since this all started, and may at least 
provide some views on access to children. 

Lee Rosenberg, Editor-in-Chief, is a Fellow of the 
American Academy of Matrimonial Attorneys where he 
currently serves as a National Vice-Chair. He is also a 
past-Chair of the Nassau County Bar Association Matri-
monial Law Committee, and a partner at Saltzman Chet-
kof & Rosenberg LLP, in Garden City. His email address 
is lrosenberg@scrllp.com.
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On September 2, 2020, the New York Law Journal report-
ed that Judge Gary Brown of the U.S. District Court for the 
Eastern District on New York ordered two virtual bench 
trials due to the pandemic. One trial involves a “former 
U.S. Securities and Exchange Commission examiner who 
has pleaded not guilty to disclosing confidential informa-
tion to the target of an investigation.” That trial will appar-
ently have some participants appear in person. The other 
trial is “a civil case related to the rights of Latino voters in 
the town of Islip.” That trial was directed to be held virtu-
ally over the objection of the Town Attorney.6

On August 28, 2020, the court In re Kevin M. v. Alexan-
der C., scheduled a virtual hearing over objection. A trial 
had been scheduled on the mother’s support violation 
petition, but the pandemic intervened. The father then 
petitioned for downward modification claiming a 100% 
decrease in earning ability as a result of COVID-19. The 
father’s attorney sought a virtual hearing and the mother’s 
counsel objected. The court found no prejudice in the 
virtual trial, but that a delay would be prejudicial to the 
children’s best interest. The court cited to UIFSA and other 
support matters permitting testimony by electronic means 
even where there is an issue of willfulness and a party’s 
liberty is at stake. The court referenced “ever-changing 
Coronavirus information as it relates to symptoms and 
risks and this Court’s inability to predict when the court 
system will return to normal in-person operations” as well 
as to the use of “certain protective procedures.”7

In the June 29, 2020 matter, L.D. v. K.R.,8 the court in 
deciding a custody matter that was tried between July 2019 
and February 2020 awarded custody to the father with par-
enting time to the mother. The mother had a residence in 
St. Croix. In fashioning time, the court directed “alternate 
week visitation with the child in New York City” for the 
Summer of 2020, stating “due to the ongoing COVID-19 
pandemic, there remain some restrictions on travel for 
both New York and Saint Croix. As a result, there shall be 
no travel to Saint Croix during the summer of 2020.”

Similarly in S.C.S. v. K.N.M.,9 the court on July 2, 2020 
confirmed the Referee’s determination to award the parties 
joint legal custody and the mother physical custody. Such 
physical custody was conditioned on her return to New 
York from North Carolina and with the child to live in 
proximity to the father’s residence in the Bronx. The court 
further directed,

Due to the ongoing COVID-19 pandemic, 
there remain some travel and quarantine 
restrictions between New York and North 
Carolina. Therefore, the mother’s upcom-
ing July 1920, 2020 visit for the child’s 
birthday, shall be conducted electronically 
and not in person. The parents should 
continue to adhere to any travel restric-
tions and advisories due to the Coronavi-
rus outbreak or any future travel concerns 
that may arise.

In S.A. v. R.H.,10 issued on June 5, 2020, the court 
granted the plaintiff-father permission to travel with the 
child to California on a temporary basis so that the child 
could visit with his paternal grandparents and observe the 
Passover holiday.11 In light of the COVID-19 pandemic and 
concerns of exposure to the virus and domestic travel, the 
order directed plaintiff to take certain precautions, includ-
ing the use of a private airplane, and to return the child to 
New Jersey on or before April 12, 2020. That time was later 
extended. Plaintiff then submitted an application to retain 
the child in California, asserting the dangers of COVID-19 
posed by a return to the Tri-State area. The court held a tel-
ephonic hearing and granted the application solely to the 
extent of permitting the child to remain in California until 
July 8, 2020 at the latest, and with the “express directive 
that he return the child to his home in New Jersey by that 
date.” The court did find the father to have been deceptive 
in his actions, but was constrained to still consider best 
interests and the prevailing COVID-19 restrictions. 

In weighing the risks against the ben-
efits of requiring plaintiff to return with 
the child to New Jersey, the court must 
conclude, on this particular set of facts, 
that protecting the child’s health out-
weighs any concerns about any possible 
interference with defendant’s access with 
the child. Considering that defendant’s 
minimal, supervised visitation is currently 
impracticable, with the supervisor be-
ing unable to conduct facetoface parental 
access sessions, it cannot be said that 
defendant’s access is being impeded by 
the child’s continued presence in Cali-
fornia. This is especially so inasmuch as 
defendant is having almost daily virtual 
parental access while the child remains in 
California. If the child were to return to 
New Jersey now, defendant’s access under 
current circumstances would continue to 
be virtual.

The good news concerning the COVID-19 
health emergency is that situation has im-
proved in the Tristate region to the point 
that restrictions are now beginning to be 
lifted. It is, of course, not the place of a 
court to evaluate the level of danger posed 
by a virus; that is best done by the execu-
tive branch guided by expert medical ad-
vice. The court, in turn, will be guided by 
those executive decisions. The governors 
of both New York and New Jersey either 
have or are poised to issue directives that 
will greatly ease the restrictions placed on 
travel and activities. The court will there-
fore assume that by July 8, 2020, which is 
one full month from the date of this deci-
sion, neither New York City nor New Jer-
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without alerting him, disregarding the 
Child’s safety. After hearing all counsel, 
the parties and the Attorney for the Child, 
who denied that anything untoward hap-
pened to the Child, this Court, by Order 
dated April 30, 2020, denied Mother’s 
applications and continued her alternate 
weekend visitation by implementing more 
safeguards for the exchanges. In the mean-
time, Mother’s interfering behavior has 
apparently continued unabated.

In a neglect proceeding, In re Joziah P.,13 where the 
court on May 26, 2020 directed the return of the young 
child to the also young mother, the court considered the 
impact and dangers of COVID-19 in the transition,

At a second Skype Conference to discuss 
these plans on May 22nd, Shirley made 
clear that she was not comfortable with 
having visits with Joziah in a park or pub-
lic setting nor did she want him brought to 
the agency because of the risk of COVID 
exposure and in light of Joziah’s allergies 
and the recent cases of children becom-
ing ill and even dying due to virusrelated 
illnesses. Unfortunately, the foster mother 
was not comfortable with the child visit-
ing at Shirley’s home and then returning 
to her because of the number of individu-
als in that home. Thus, given the health 
risks, the Court was left with no options 
for a transition period involving inperson 
visits that were acceptable to the involved 
parties. Although this means the transition 
will be more abrupt than this Court would 
ideally want, after much careful delibera-
tion and with full knowledge of the facts 
and history of this case, this Court believes 
that, given the available options, it is in 
Joziah’s best interests to transition to his 
mother’s home as quickly as possible. It is 
worth noting that Family Courts are often 
in the position of ordering the abrupt 
removal of children from their parents’ 
homes when necessary for their physical 
and/or emotional wellbeing.

Given the options the Court is faced with 
during this pandemic, the Court believes 
that Joziah’s emotional health and well-
being is best promoted by his immedi-
ate return to his mother so that there is 
no further delay in repairing their bond 
and reintegrating him into his biological 
family. The fact that Shirley has reiterated 
her intention to allow the foster mother 
to visit and have regular ongoing contact 
with Joziah will help ease this transition.

sey will be subject to the type of restrictive 
orders that have impacted every aspect of 
daily life. Under this scenario, the reduc-
tion of risk will be sufficiently reduced so 
as to require plaintiff to return the child to 
New Jersey and thereby allow defendant 
to resume inperson supervised access in 
New York City.

In the June 10, 2020 decision in Hussain A.R. v. Jennifer 
J.B.,12 the court, looking at a prolonged history of the mat-
ter which was also litigated in Texas and which saw the 
mother violate orders and protocols, inter alia, awarded 
custody to the father. The court considered the mother’s 
conduct during the pandemic: 

After numerous court conferences 
with the Attorney for the Child’s as-
sistance, this Court gradually increased 
the Mother’s parenting access with the 
Child beginning with unsupervised day 
visits, then sandwich visits until recently 
permitting the Mother to have alternate 
weekends and extended holiday visita-
tion with the Child. Unfortunately, within 
a short period of time, Mother has pro-
gressively reverted to her old behavior 
of litigiousness and interference with the 
Father’s care and custody of the Child. In 
fact, during the Coronavirus Pandemic 
which currently envelops the Country, the 
Mother has been contacting the Family 
Court and its Court Attorney on several 
occasions  sometimes more than twice a 
day—despite this Court’s express direc-
tives prohibiting the same. Upon the 
request of the AFC, on April 30, 2020, the 
Undersigned set up a Skype for Business 
conference to entertain a proposed Order 
to Show Cause by Mother requesting sole 
custody of her Child and a temporary 
order of protection against the Father, 
claiming that he has behaved boorishly to-
wards her, hurt the Child and threatened 
to kill her and the Child during a visita-
tion exchange, thereby requiring NYPD 
police intervention.

At the Skype conference, the Mother 
gave her version of the events of April 24, 
2020, while the Court was able to observe 
her cadence and demeanor. The Father 
explained that it was the Mother who had 
kept the Child without permission for two 
additional days, came uninvited to his 
residence with the police accusing him of 
domestic abuse, rape and harassment, and 
instructed the Child via texts to escape the 
Father’s house in the middle of the night 
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sentence or loss or suspension of license, 
none of which apply here. (See, New 
Jersey Supreme Court Administrative 
Order dated April 20, 2020, https://www.
njcourts.gov/notices/2020/n200420a.
pdf?c=8vE)

In May 7, 2020’s S.V. v. A.J.,15 the father sought en-
forcement of a temporary visitation order and make-up 
time. No custody order had as yet been issued. The moth-
er, citing existing “stay at home” orders issued in New 
York and New Jersey and concerns over COVID-19 dan-
gers, had withheld the children and suggested only video 
visits until the pandemic ended. The court determined that 
the mother’s general fears were insufficient to support her 
position and that she “failed to articulate, submit evidence, 
or even allege any particularized health concern such that 
the Court would consider suspension of inperson visits.” 
The court directed an immediate recommencement of the 
father’s in-person parenting time and stated,

This pandemic is not to be used to limit 
access by a parent or to flout valid orders 
of the court. Rather, valid orders of the 
court must be followed during this crisis 
unless a parent can articulate a specific 
health or safety risk, and can demonstrate 
to the Court that suspension of visits is 
warranted, which may be a heavy bur-
den. In any event, in such a case a parent 
must then affirmatively move the court 
for emergency relief in order suspend any 
visitation order and may not resort to self 
help by failing to produce children for 
visits.

Lest it be unclear, and to settle any confu-
sion, it is the opinion of this Court that 
while our movements and lives may be 
severely constrained during this time 
period, it is just as important for the 
children to see their father as it is for them 
to see their mother. They have two homes 
and should spend time in both places. In 
other words, in times of crisis children 
need regular contact with both parents 
more than ever to provide love, comfort, 
stability and guidance, something that 
video and virtual connections cannot fully 
accomplish. Our lives may be “on hold” 
in many respects, but vital family relation-
ships cannot be placed on hold indefinite-
ly without serious risk of harm. It is also 
expected that parents make additional 
efforts in these times to work together for 
the benefit of their children, and time with 
the other parent should be viewed as es-
sential for the children and a permissible 
and important reason to leave the home.

On July 1, 2020, the New York County Family Court in 
A.S. v. N.S.14 scheduled a virtual custody trial in a protract-
ed matter over the father’s counsel’s objection. 

While the court is cognizant of the limita-
tions and inherent difficulty involved in 
conducting virtual hearings, counsels’ 
objection do not set forth a prejudicial 
basis to further delay the hearing. Given 
the unpredictable nature of the COVID-19 
pandemic it is unknown when court oper-
ations will return to normal inperson pro-
cedures, particularly given a resurgence 
is anticipated, if not already occurring, 
with multiple travel bans and advisories 
in effect. The court is mindful that compel-
ling inperson attendance, in a courtroom, 
could subject vulnerable individuals to 
an increased risk of harm. Virtual tech-
nology would remove that risk. Indeed, 
courts have been utilizing and/or relying 
on virtual or remote technology in the 
preCOVID-19 era. See, 22 NYCRR 217.1[a]; 
Omnamm L. v. Kumar L., 177 A.D.3d 973, 
97576, 113 N.Y.S.3d 186, 189 (2d Dep’t 
2019)(court did not err in proceeding to 
factfinding where interpreter appeared re-
motely in neglect hearing as father not de-
nied right to meaningfully participate); In 
re Olivia G., 173 A.D.3d 1688, 99 N.Y.S.3d 
919 (4th Dep’t 2019) (incarcerated father’s 
contention that his ability to understand 
the termination of parental rights virtual 
proceeding was limited by inadequate ser-
vices of interpreter lacked merit); Bagot v. 
McClain, 148 A.D.3d 882, 883, 49 N.Y.S.3d 
175, 176 (2nd Dep’t 2017)(father’s conten-
tion that he was denied due process due 
to faulty videoconference lacked merit); 46 
Downing St. LLC v. Thompson, 41 Misc. 3d 
1018, 102930, 976 N.Y.S.2d 761, 76970 (Civ. 
Ct., N.Y. Cty. 2013)(videoconferencing of 
inmates in housing court cases preferred). 
New York state recently amended Chapter 
126, Part D, and Chapter 123 of the Laws 
of 2020 (effective July 17, 2020 and expir-
ing April 30, 2021) to add a new Criminal 
Procedure Law § 180.65 that allows virtual 
preliminary hearings on felony com-
plaints. Neighboring jurisdictions have 
squarely addressed this issue in light of 
the pandemic and issued administrative 
orders directing that most hearings con-
tinue even over attorney objections, with 
exceptions for certain matters including 
sentencing, termination of parental rights, 
mental incapacity hearings or matters that 
involve a reasonable likelihood of a jail 
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terms of infections and wherein the New 
Jersey Governor, only two days before the 
Governor of New York did, also declared 
a State of Emergency on March 9, 2020. 
In any event, the Court trusts the parties’ 
judgment with respect to the Child, as 
evidenced by their mature March 2020 
emails, and will require that they comply 
with the government directives in terms 
of enforcing social distancing, using cloth 
face coverings and gloves for the Child, 
avoiding contact with vulnerable popula-
tions, and using precautionary sanitizer 
practices. 

...Given the unprecedented times that we 
are living, the Child may be reflecting a 
desire for stability and peace in reaction 
to the Mother’s unrelenting pursue [sic] of 
his custody by her filing of several, almost 
consecutive Petitions. The Child may be 
having a difficult time understanding the 
current situation and “need(s) all of the 
adults in their lives to behave in a coop-
erative, responsible and mature manner” 
(Tolchinsky, A. & Wertheim E., Family and 
Dispute Resolution in Pandemic Times, 
NYLJ, April 21, 2020, at 3, col 1). The 
parents’ behavior during the Pandemic 
and while the case is pending in court will 
be relevant to the Referee in her ultimate 
custody determination (see Sunshine, J., 
COVID-19 and Future Custody Determi-
nations, NYLJ March 27, 2020, at 3, col 1).

Having parents with different views on health issues 
has been historically resolvable by the court, which has 
broad discretion in determining “best interests.”17 This will 
no doubt perpetuate through Covid when a vaccine is de-
veloped. The court has the power to provide for decision-
making to one parent even where joint custody has been 
awarded.18

In Ednie v. Haniquet,19 the Second Department modi-
fied the trial court’s determination by deleting the provi-
sion thereof granting the mother medical decision mak-
ing authority where the mother refused to vaccinate the 
child.20 The court in Brandon E. v. Kim E.21 modified joint 
custody where the parties “could not agree on many 
things, leaving important decisions regarding the child in 
limbo. For instance, the mother refused to consent to the 
child receiving a flu shot and wanted to contemplate it for 
months, even after the child’s physician and other medical 
professionals recommended it.”

Certainly, we would all be well-served by including at 
least some basic covid-protective language in our stipula-
tions and agreements to ensure that the parties are com-
plying with CDC, State and local guidelines for the safety 
and well being of all. 

The court also directed that ”both parents are directed 
to follow all social distancing rules, to wear masks in 
public, and shall make every effort to adhere to the laws, 
guidelines, and other directives set forth by the City, State, 
and Federal Government to ensure their safety and the 
safety of their children.”

In Jennifer R. v. Lauren B.,16 post-divorce proceed-
ings commenced between former same-sex spouses who 
had settled their matter with a joint legal and residential 
custody arrangement as to their one child. Several prior 
unsuccessful custody related modification applications 
had been filed by Jennifer (deemed the “Mother” – who 
was also the recipient of child support– by the court for 
clarity). The Mother then filed for similar relief as before 
including sole custody and permission to relocate to New 
Jersey. After her petition was dismissed, she filed again. 
The court appointed an attorney for the child and ordered 
a forensic evaluation. The matter was adjourned from 
February 25, 2020 to May 19, 2020 for a conference and 
an update on the forensic evaluation, when the pandemic 
intruded. In the interim, the parties agreed to a tempo-
rary modification of the parenting schedule to reduce the 
child’s transition between parents with a two week-on/
two-week off schedule and with the first transition to 
require Jennifer to provide the child to Lauren (designated 
by the court as the “ex-wife”). Instead, however, Jennifer 
moved for the immediate grant of temporary sole custody 
and final decision making authority to her with the child 
to remain in New Jersey, citing the pandemic’s Brooklyn 
“hot spot” as the basis. Lauren then applied, inter alia, for 
a writ of habeas corpus. The child’s attorney supported the 
Mother’s application.

Judge Javier E. Vargas, on April 22, 2020, denied the 
Mother’s application, citing her history of non-compliance 
with agreements and orders, multiple applications, and 
failure to establish a change in circumstances. The court 
granted the ex-wife’s application for enforcement and the 
immediate return of the child, holding,

The Mother has failed to cite anything 
specific which the ExWife has done to 
place the Child at risk of exposure to 
Coronavirus or otherwise. To the contrary, 
the parties were communicating and have 
developed an appropriate plan for the 
Child to lower his exposure of contract-
ing the disease by reducing the number of 
exchanges. The Child is being transported 
back and forth by car, and it has been the 
Mother who has had the option of stay-
ing in Brooklyn, which is something she 
usually does when she has parenting time 
with the Child during week.

Although the Mother makes much of 
the fact that New York is a “hotspot” 
of Coronavirus cases, she lives in New 
Jersey which is second in the Nation in 
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ated yearly, depending on stock sales, he 
did not show a substantial change in aver-
age income since the entry of the divorce 
judgment which established his support 
obligation. Accordingly, on this record, 
the father failed to establish a substan-
tial change in circumstances sufficient to 
entitle him to a downward modification of 
his support obligation...26

The burden is clearly still on the party making the 
claim.27 A court need not rely upon the party’s own ac-
count of his or her finances, but may impute income based 
upon the party’s past income or demonstrated earning po-
tential.28 Statutorily, support modification is in large part 
governed by DRL § 236B(9)(b). Courts have repeatedly 
held that “Where a stipulation of settlement is incorporat-
ed but not merged into a judgment of divorce, a court may 
modify a child support order derived from the stipula-
tion ‘upon a showing that there has been an unreasonable 
and unanticipated change in circumstances justifying the 
modification.’”29 That change must be “substantial” and 
“extreme hardship” is the standard when maintenance is 
considered unless the parties provided for a lesser stan-
dard.30 Loss of employment may constitute a substantial 
change in circumstances where the termination occurred 
through no fault of the party seeking modification and 
he or she diligently sought reemployment commensurate 
with his or her earning capacity.31 As always, facts are key. 

In DavisTaylor v. DavisTaylor,32 the court reversed a 
finding of willful violation of a support order where the 
father “presented uncontroverted proof that his business 
failed during the economic downturn of 2008 and that, 
thereafter, he pursued numerous job possibilities, but was 
only able to obtain a commission position that had result-
ed in very low income.” The court stated,

His educational background is a high 
school graduate, and the area in which he 
had developed an expertise was particu-
larly hard hit during economic decline 
that commenced in 2008. He looked for 
jobs both in his field and in other areas. 
There was no proof that his loss of in-
come was selfimposed in any fashion. He 
produced documentary proof that, as of 
September 2009, his household was receiv-
ing food stamps and there was a past due 
payment amount of over $45,000 on the 
mortgage on the house where he resided. 
He owned a 10–year–old vehicle that was 
inoperable because of needed repairs. 
There was no evidence that he had other 
assets or income from any other sources. 
In light of his fairly lengthy history of 
consistently making all of his considerable 
child support payments, which were inter-
rupted at a time when uncontroverted and 
documentary proof substantiated a signifi-

Support Issues

Just as the pandemic has affected parenting, it has 
most certainly affected economics, although this time it is 
a worldwide scourge in a global economy. That being said, 
downturns are not new and courts have been historically 
reluctant to effectuate modifications even where acknowl-
edging that things are not what they once were. In a non-
matrimonial 1908 case, Germania Life Ins. Co. v. Potter,22 the 
First Department found,

The court can take judicial notice of the 
fact that during October, 1907, there was 
great financial depression and distur-
bance. What might be deemed reasonable 
at one time might be wholly unreasonable 
at another time under a different situation. 

Matrimonial litigants seeking downward reductions 
merely citing economic climate changes have not always 
fared well even in dire times. Coming in the midst of the 
Great Depression, Justice Schmuck, in David v. David,23 
rejected the husband’s application for alimony reduction 
with the following stinging rebuke,

Conceding that the defendant has fallen 
on evil days and that his financial condi-
tion has become deplorable, we may not 
forget that, before the prevailing economic 
depression brought its cataclysm of dis-
tress, fortune had smiled upon him, and 
that, if he had been provident as normal 
individuals usually are, he would have 
provided for all possible exigencies, in-
cluding the one from which he now seeks 
to escape. It is a husband’s duty to support 
and maintain his wife and children. This 
responsibility demands thought of the 
future as well as consideration of the pres-
ent. While single, he may go adventuring 
without gainsay, but, when married, he 
must not, through heedlessness, endanger 
the welfare of those who legally may look 
to him for support. His application for a 
reduction of alimony will not be heeded, 
for the amount he now pays is reasonable. 
No patience or sympathy is had for those 
who seek to take advantage of present 
conditions in order to foil an obvious and 
indisputable duty.

Coming to trial after the 2008 Great Recession, the 
court in G.K. v. L.K.24 rejected the husband’s account of his 
finances and notwithstanding his collecting unemploy-
ment and the alleged loss of his interest in his construction 
business, citing his lack of credibility. In a similar vein, no 
modification was permitted in Levine-Seidman v. Seidman,25

Here, despite the father’s testimony that 
the current economic downturn severely 
affected his earnings, and despite the fact 
that his income as a stock broker fluctu-
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still approach these cases as they have in the past, unless 
and until we have some reported decisions which guide us 
differently.

Equitable Distribution and Valuation

There have been various views espoused regarding 
valuation of assets—particularly businesses and profes-
sional practices—during this time.35 Certainly, in proper 
circumstances and given the Domestic Relations Law pro-
vision that assets may be valued at any time between the 
date of commencement and the date of trial,36 the general 
rule that business are valued as of commencement is not 
absolute. Discretion in this regard is broadly held by the 
court,37 as is its equitable distribution power.38

In Giallo-Uvino v. Uvino,39 the court approved the 
valuation of the husbands’s law practice as of the date of 
trial—and not commencement—where he was disbarred. 
The court’s decision is a reminder of the parties’ respective 
burdens of proof. 

Courts have discretion to value “active” 
assets such as a professional practice on the 
commencement date [of the action], while 
“passive” assets such as securities, which 
could change in value suddenly based on 
market fluctuations, may be valued at the 
date of trial, but such formulations should 
be treated as helpful guideposts and not 
immutable rules” (Daniel v. Friedman, 22 
A.D.3d 707, 708, 803 N.Y.S.2d 129, quot-
ing Grunfeld v. Grunfeld, 94 N.Y.2d 696, 
707, 709 N.Y.S.2d 486, 731 N.E.2d 142; see 
McSparron v. McSparron, 87 N.Y.2d at 288, 
639 N.Y.S.2d 265, 662 N.E.2d 745). Under 
the circumstances of this case, the Supreme 
Court providently exercised its discretion 
in valuing the defendant’s law practice as 
of the date of trial, rather than the date of 
commencement of the action (see Schacter 
v. Schachter, 151 A.D.3d 422, 422–423, 56 
N.Y.S.3d 296; LaBarre v. LaBarre, 251 A.D.2d 
1008, 674 N.Y.S.2d 235; see also Wegman 
v. Wegman, 123 A.D.2d 220, 235–236, 509 
N.Y.S.2d 342; cf. Grunfeld v. Grunfeld, 94 
N.Y.2d at 707–708, 709 N.Y.S.2d 486, 731 
N.E.2d 142). Contrary to the plaintiff’s 
contention, she failed to establish that the 
defendant, who was disbarred during the 
pendency of this action (see In re Uvino, 128 
A.D.3d 170, 171, 7 N.Y.S.3d 432), intention-
ally lost his license in order to devalue his 
law practice (cf. Kurtz v. Kurtz, 1 A.D.3d 
214, 215, 767 N.Y.S.2d 104). The plaintiff 
failed to establish that the defendant’s busi-
ness had any value as of the date of trial.

In Daniel v. Friedman, the court, while acknowledg-
ing the effect of an economic downturn on the husband’s 

cant loss of income, we are unpersuaded 
that this record establishes by clear and 
convincing evidence the willful nonpay-
ment of his obligation...33

In Parmenter v. Nash,34 the court considered the father’s 
relocation to be closer to the children as a potentially valid 
reason for leaving his employment,

As a general rule, a parent who volun-
tarily quits a job will not be deemed 
without fault in losing such employment...
Nevertheless, that general rule should not 
be inflexibly applied where a parent quits 
a job for a sufficiently compelling reason, 
such as the need to live closer to a child 
(see In re Dupree v. Dupree, 62 N.Y.2d 1009, 
1010-1012, 479 N.Y.S.2d 491, 468 N.E.2d 
673 [1984]; In re Smith v. McCarthy, 143 
A.D.3d 726, 727-728, 38 N.Y.S.3d 588 [2nd 
Dep’t 2016]; see also Spencer v. Spencer, 298 
A.D.2d 680, 680-681, 748 N.Y.S.2d 809 [ 3d 
Dep’t 2002] ). As one court has explained, 
a “parent who chooses to leave his [or her] 
employment rather than [live] hundreds 
of miles away from his [or her] children 
is not voluntarily unemployed or under-
employed. Instead, he [or she] is a loving 
parent attempting to do the right thing 
for his [or her] children. To punish such a 
parent by requiring higher child support 
... is neither good law nor good policy” 
(Abouhalkah v. Sharps, 795 N.E.2d 488, 492 
[Ind. Ct. App. 2003]).

Here, it is undisputed that the father quit 
his job in Virginia and relocated to On-
ondaga County in order to rehabilitate 
his relationship with his son, which had 
suffered since the child was moved to 
New York. The equities weigh heavily in 
favor of the father here given that it was 
the mother who moved the child hun-
dreds of miles away from the father and 
thereby created the difficulties inherent 
in longdistance parenting. Thus, under 
these circumstances, we conclude that the 
father demonstrated the requisite change 
in circumstances necessary to reexamine 
his child support obligation (see Smith, 
143 A.D.3d at 727-728, 38 N.Y.S.3d 588). 
We therefore reverse the order, grant the 
objection, reinstate the petition, and remit 
the matter to Family Court to determine 
the appropriate amount of child support, 
after a further hearing if necessary.

Despite the universal impact of COVID-19 its ongoing 
financial ramifications with no predictable end– at least 
pending some tested and approved vaccine– litigants must 
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tion for each other and our respective families. It is rare 
when a call, Zoom, or Skype is not begun or ended with 
exchanges of concern or good wishes for each other’s and 
our families’ safety and well-being. Concerns as well for 
staff and court personnel ring out mutually as we hope all 
are all right. Adjournments are readily agreed upon with-
out posturing. Our judges are respectful of a reluctance to 
come into a courtroom even if they themselves are there 
and virtual conferences substituted.

A state of civility that has long been aspired to has 
been brought about by a reality that was dropped upon 
us in the most unexpected manner. Let us continue this 
period of respect though this time and even after it finally 
ends. Stay safe. 

business, nevertheless valued same as of commencement 
rather than trial,

Although an economic downturn between 
the date of commencement of the action 
and the date of trial had an effect upon 
the value of the defendant’s business, the 
evidence at trial demonstrated that the 
business had rebounded significantly and 
that there were signs of potential positive 
growth for the future, despite the defen-
dant’s contentions to the contrary. Accord-
ingly, the trial court’s determination to use 
the date of commencement of the instant 
action as the valuation date for the defen-
dant’s business was a provident exercise 
of its discretion.

The court took the same approach in RichWolfe v. 
Wolfe,40

In this case, the profitability of the parties’ 
businesses had declined after the date of 
commencement due to deterioration of the 
broader economy, but defendant did not 
dispute that the construction industry is 
a cyclical one that is strongly affected by 
economic conditions. He also sold one of 
the businesses and some assets of another 
for a substantial sum of money in 2008, 
and provided nothing to indicate that the 
remaining businesses would not recover 
as the economy improved. As such, Su-
preme Court properly selected the date of 
commencement as the valuation date

Given the case law which has considered past instanc-
es of economic calamity, it remains wise to update valu-
ations and make the appropriate arguments for change 
where the facts bear them out. The unknowns of the 
pandemic which quarantined the population for months, 
however, complicate the history since we have not seen 
the combination of such a global outbreak of disease and 
economic fall-out in the equitable distribution era.

Conclusion

To say that we are in uncharted territory is not only 
stating the obvious, but is an understatement. The future, 
and even the present, and are still unknowns even as we 
are living it. That there is even a dispute over the science 
that is needed to help us recover would be unthinkable a 
short while ago. When friends and neighbors are at each 
other’s throats–sometimes not just figuratively–what of 
those families already in turmoil and living in the same 
household with their children. Fortunately, our efforts and 
those of our courts have the ability to bring some degree 
of clarity to the confusion even as the bench and bar also 
struggle with our own emotions and realities. 

What is heartening is that our fellow lawyers and 
judges have by and large become united in an apprecia-
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to the court based on their 
interviews of parents and 
children as well as often-
times family members and 
“significant others.” They 
gave opinions on custody, 
which is now frowned upon 
as not being generally ac-
cepted in the professional 
community and not scien-
tifically reliable.7 The result 
is that today, mental health 
professionals are rarely 
appointed. The exception 
being where it appears that 
a parent or child has a psy-
chiatric disorder, and then it 
is limited to that issue.

I submit that the revised role of the AFC is also prob-
lematic. Advocating for a child’s wishes pursuant to his 
or her instructions often does not lead to a just or well-
reasoned result. Is it important to know why a seven- or 
10-year-old does not want to see a parent or wants limited 
access without knowing the underlying cause? Is the 
child being unduly influenced by a parent’s alienation or 
depression? Is the child influenced by money and all that 
it can buy? Does one parent set higher expectations or is 
stricter? Does the child simply think that parent is “annoy-
ing”? Should the child’s opinion matter if he or she does 
not want to do homework, wants to hang out with the 
wrong crowd or be entitled to stay out late at night? Has 
a child been too empowered at the expense of the parent? 
Should a child really get to “drive the bus” and have the 
AFC act as his or her GPS?

Several years ago, Dr. William Kaplan authored a 
thought-provoking article regarding the lack of psychiatric 
maturity in children and adolescents. He questioned their 
ability to be fully capable of participating in a traditional 
attorney/client relationship. Dr. Kaplan stated that “[f]rom 
a neuroscience and child development perspective, there 

The Need for Mental Health Professionals in 
Custody/Access Litigation
By Kieth I. Rieger

In practicing matrimonial and family law for 40 years, 
I have the advantage of time and perspective to appreci-
ate and be proud of what our chosen profession does well. 
However, as my professional life has reached its twilight 
years, I have become increasingly frustrated by what it 
does not. During my career, our system has changed, 
stagnated and failed to adopt debated reforms in the area 
of custody and parental access cases. 

Efforts to have custody cases granted preferences, 
bifurcations, and be tried day-to-day have been subject 
to discussion, but never materialized. Early ”in camera” 
interviews rarely occur—although, such a “hands on” 
approach by the court in appropriate cases, could help re-
solve contested custody cases early and spare families the 
accompanying emotional turmoil and cost of protracted 
litigation which so often ensues. 

When I first started practicing, “Law Guardians”1 
represented children based on their opinion of what was 
in that child(ren)’s best interest. The bench and bar consid-
ered this problematic as a child(ren)’s preference was not 
voiced equally to that of their parents.

There is no easy solution, approach or formula to ad-
judicate custody cases. Our legal system is as imperfect as 
the litigants who come before it. Although society preaches 
that the well-being of our children is of the utmost im-
portance, our legal system seldom gives custody cases 
the priority they deserve. Judicial resources are scarce 
and, after this pandemic, they will become even scarcer. 
Although the bench and bar do our best, we can do better, 
particularly as it relates to the role children play in their 
own representation. 

In 2007, the Rules of the Chief Judge were changed.2 
Law Guardians became “Attorneys for the Child” (AFC). 
Their role was changed to being charged with zealously 
advocating the child’s opinion, regardless of whether the 
AFC believes it to be in the child’s best interests.3 The 
child’s “wishes” dictate the AFC’s position with the court.4 
The only two exceptions are (a) when the child lacks the 
capacity for knowing, voluntary and considered judgment 
or (b) that following the child’s wishes is likely to result in 
a substantial risk of imminent, serious harm to the child.5 
When not representing a child’s wishes based on one of 
the above exceptions, disclosure of the child’s position is 
required.6

Roughly coinciding with this change in the role of 
the child’s attorney and the resulting emphasis on the 
child’s preferences has been the court’s virtual elimination 
of the role of the mental health professional in custody/
access cases. Earlier in my career, mental health profes-
sionals were routinely appointed. They provided reports 
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mental health professional does not have to opine about 
the ultimate issue of custody, but may opine as to psycho-
logical features (if not disorders), motivation and biases 
of the parents and the child. Isn’t it better for the court to 
have this professional input, information and perspective 
presented through direct testimony subject to cross exami-
nation to help it decide what is best for the child, rather 
than be unduly focused by the AFC’s argument of what 
the child “wants”?

The utilization of mental health professionals can 
provide a valuable perspective and guidance to the court, 
parties, as well as the AFC. Mental health professionals, 
not attorneys, are educated to understand personalities, 
motivation and psychological features that may affect a 
child’s wishes and opinion. It is submitted that custody/
access cases would resolve far better if the court is present-
ed with a more complete picture of the basis of the child’s 
view.

It is troubling that matrimonial and family courts 
regularly obtain professional information, in the form of 
imperfect and disputed opinions, from CPAs, actuaries 
and real estate appraisers on financial matters, but not 
professional information regarding wishes and prefer-
ences of children. The insightful contribution that may 
be provided by mental health professionals can relate 
to but not be on the “ultimate issue” of custody. Neither 
attorneys for the parties, AFCs nor judges are sufficiently 
educated in psychology or sociology. We are not schooled 
in recognizing our own biases, much less that of children. 
Those biases might result in unintentionally emphasizing 
certain information learned from the child and deem-
phasizing other material. By contrast, true mental health 
professionals are trained to identify their own biases and 
have learned to identify and present the projecting of their 
own experiences onto their subjects. A child’s unbridled 
preference should not necessarily rule the day. There are 
many more issues in these cases than just custody, such as 
access, activities and the ability or lack of ability of parents 
to work together. I submit that a court will be better able 
to decide issues relating to children with the benefit of this 
professional information.

Dr. Kaplan stated, “While courts and attorneys often 
assume that by the age of 14 most adolescents can be relied 
upon to participate actively in a custody matter, it is sober-
ing to recognize that adolescence is a period of destabiliza-
tion with major changes in the brain.”13 Dr. Kaplan further 
stated that pre-adolescents are “wired emotionally” to 
often favor the primary caregiver in his or her effort to 
maintain a sense of love and security.14

Today, our children deal with the fear of mass shoot-
ings, terrorism and, now, pandemics. Is it fair to have 
children of divorce deal with the probable lasting impact 
of voicing their opinions that favor one parent to the detri-
ment of the other? No matter how much we may try, can 
we really believe we have insulated children in the divorce 
proceedings if we involve them in the process any more 

are compelling arguments to re-consider the child-directed 
representation. . . .”8 

Dr. Kaplan argued that child-directed representation 
does not “sufficiently reflect our current understanding of 
child-adolescent development based on recent neurosci-
ence.” His article explained the difference between cogni-
tive and emotional development, with the former possibly 
being suited for self-directed representation but not the 
latter. In other words, children’s emotional development 
lags behind their cognitive development, which impairs 
their decisions and behavior. 

Dr. Kaplan argued that “[i]t is a mistake to assume that 
an adolescent is qualified cognitively and emotionally to 
participate as a co-equal in the legal process.”9

In Roper v. Simmons,10 the U.S. Supreme Court held it 
unconstitutional to impose the death penalty to persons 
who commit capital crimes before turning 18. Justice Ken-
nedy recognized juveniles’ “immature and irresponsible 
behavior . . . , that juveniles “struggle to define their iden-
tity” and therefore have “diminished culpability.”

In Miller v. Alabama,11 the Supreme Court held that a 
person who commits a crime prior to turning 18 cannot be 
sentenced to life in prison without parole. Justice Kagan 
referred to juveniles’ “lack of maturity . . . and underde-
veloped sense of responsibility” and failure to “appreciate 
consequences.” She pointed out that parents normally 
decide for their children matters of education, recreation, 
medical care and religious training.

Notwithstanding these considerations, rather than 
looking to mental health professionals to assist with issues 
regarding children, the courts give undue influence to the 
child’s desires as advocated by the AFC. As a result, the 
AFC, on behalf of the child, has become the most influ-
ential and powerful attorney in the courtroom and the 
child the most important interested participant. Courts 
invariably defer to the AFC and ask: “What does the child 
want?” Why should the child’s position as advocated by 
the AFC matter more than that of the parties (parents) as 
advocated by their attorneys? 

Another key consideration for the utilization of mental 
health professionals is that our adversarial system is 
premised upon finding the truth by hearing direct testi-
mony with the ability to cross-examine. Neither the AFC 
nor the child can testify or be cross-examined. However, a 
mental health professional can provide such direct tes-
timony which may be tested by cross-examination. The 
child’s position as advanced by the AFC should not go 
unchallenged. 

Shouldn’t we know if a child’s preference or desire is 
not in their best interest or if they are exercising improper 
judgment? Although children are the AFC’s “clients,” they 
are not “parties” to the litigation, as they do not become 
adults under the law until they attain the age of 18.12 The 
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The complicated, sensitive and critical importance of 
deciding how to place children in their best position fol-
lowing their already traumatizing experience created by 
the divorce proceeding must be given the highest prior-
ity in our judicial system. It is time to allocate resources 
and implement rules so we can practice what we preach. 
Important information and understanding better able to be 
elicited by mental health professionals must be available 
to the litigants (parents), their attorneys, the AFC and the 
court. This information must be presented and tested in 
accordance with our adversarial system, by direct testi-
mony subject to cross examination. We, as members of the 
bench and bar, must continue to examine and improve our 
profession. We must strive to make the most insightful 
information available to the court in order to allow for the 
highest system of justice for families.
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than is necessary? Every parent knows that no matter how 
much we attempt to shield our children from family prob-
lems—such as a parent’s serious illness, marital issues, 
financial stresses and a host of other difficulties and pres-
sures—the children are keenly aware of same. It is likely 
that their awareness of their exceedingly influential role to 
their own detriment in affecting the outcome of their par-
ent’s fight over them will have lasting negative effects.

It appears that the pendulum has swung too far, so 
that we have overly empowered children. Although par-
ties are admonished not to involve their child in the case, 
this is unrealistic. Not only are parents only human, but 
they know, if only from their attorneys advising them, how 
important the child’s and AFC’s opinion is to the outcome 
of the case. The best antidote for this is to lessen the child’s 
power and put it back in the hands of adults.

As Dr. Kaplan opined: “[T]hey [children] should know 
that they are caught in the middle of a mess created by 
adults and this mess is going to be fixed by adults, includ-
ing their parents, their own attorney and the judge, in their 
best interests.”15

While financial cost is always an important consider-
ation, the information provided by mental health profes-
sionals may reduce the overall cost of litigation by making 
it easier to settle custody cases. This will reduce the time 
and accompanying substantial attorneys’ and AFC fees. Is 
it an effective use of time and money to have advocated 
what a nine-year-old child “wants” without understanding 
meaningful insight of what may have influenced that opin-
ion? The reduction in contested custody cases and/or their 
more expeditious resolutions will also preserve valuable 
judicial time and resources. Court rules may be formulated 
to expedite and address cost as well. The most paramount 
benefit is that the more informed and judicious handling 
of custody cases will result in greater public confidence in 
our judicial system.
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review specific state efforts to reduce the barriers to re-
marriage resulting from the failure to provide religious 
divorce, without infringing on religious sovereignty, 
and the limitation of these approaches. Specifically, this 
section will review New York’s legislative approach, 
and other state efforts to use common law breach of 
a contract theories to require a non-party to grant a 
“get.”10

Finally, Part III will propose a two-part solution for 
reducing the barriers to a religious divorce: first, that 
more states enact domestic relations legislation similar 
to New York’s “Get” law, and, second, that states enact 
legislation permitting clauses that require a restrained 
party to “refrain from holding any documents over the 
other party” to be included in protection orders.

I.   The Fundamental Right to Marry and 
Remarry
Domestic relations issues, including laws related to 

the civil marriage process, are generally a state matter. 
States generally have the authority to establish rules 
and requirements related to the civil marriage process 
within their jurisdiction. Nevertheless, state laws cannot 
run afoul of several applicable constitutional provisions 
– Fourteenth Amendment Equal Protection Clause and 
the Due Process Clause – fundamental right to marry 
and First Amendment Freedom of Religion.

A.  Marriage Rights Under the Fourteenth 
Amendment

The Fourteenth Amendment’s Due Process Clause 
provides that “no person shall be deprived of life, 
liberty, or property, without due process of law.”11 The 
Fourteenth Amendment’s Equal Protection Clause 
ensures that the states do not create or support discrimi-
natory laws based on a person’s race, gender or sexual 
orientation.12 Both the Due Process and Equal Protec-
tion Clauses have been interpreted to implicate a right 
to marry.13

Introduction
Rivky Stein, an Orthodox Jewish woman from 

Brooklyn, tried to get out of her Jewish marriage for six 
years. Stein was, by account, subjected to “rapes, beat-
ings, intense surveillance of movements, and pseudo-
imprisonment in their home” throughout her marriage.1 
Stein eventually managed to escape the home with 
her two children. She obtained an order of protection 
against her husband, but she still had to interact with 
her husband in an attempt to obtain a “get.”2 A “get,” 
the Hebrew word meaning a Jewish ceremonial divorce, 
is only valid under Judaic law if a husband consents.3 
When Stein asked her former husband to grant her a 
“get,” required under Jewish orthodoxy to remarry 
in the faith, he refused and used her request as lever-
age to subject her to repeated harassment and home 
invasions.4

Across the United States, countless are women sub-
jected to domestic violence. Those who escape a violent 
marriage may have the ability to leave their past behind 
and remarry. Orthodox Jewish women, like Stein, may 
not.5 Observant American Jewish couples’ contract to 
get married civilly and religiously. People in similar po-
sitions to Stein may have to interact with their spouses 
and face the consequences of continued domestic vio-
lence. For observant Jews, the right to obtain a religious 
divorce is central to the fundamental right to remarry. If 
a Jewish woman is unable to obtain a “get,” she is con-
sidered an “agunah,” a chained woman who cannot get 
out of her Jewish marriage because of her husband’s un-
willingness.6 She remains unable to remarry under Jew-
ish law until she obtains a “get,” regardless if the couple 
has obtained a civil divorce.7 While a “get” is arguably 
in the best interest for both parties, some men refuse to 
grant their ex-wives “gets” out of spite because of the 
financial or emotional results of the civil divorce.8 In the 
United States, some jurisdictions have tried to civilly 
remediate Jewish divorce issues, but several constitu-
tional and legal issues impact states’ ability to enforce 
the right to a “get.”

Part I will review the fundamental right to marry 
under the Fourteenth Amendment Equal Protection and 
Due Process Clauses, the impact of the First Amend-
ment’s Establishment and Free-Exercise Clauses on mar-
riage laws, and the Equal Rights Amendment’s guaran-
tees of access to remarriage.9 Part I will also provide a 
background in Jewish divorce law, including the process 
for receiving a “get,” and will present data on domestic 
violence in the Orthodox Jewish community. Part II will 
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The First Amendment’s Free Exercise Clause prohib-
its the government from interfering with citizens’ free 
exercise of religion.28 In Sherbert v. Verner, the Supreme 
Court established a test to determine whether state law 
infringed on religion under the Free Exercise Clause 
of the First Amendment.29 In Sherbert, the plaintiff, a 
member of the Seventh-day Adventist Church, was fired 
from her job when she refused to work on Saturday, the 
day of Sabbath in her faith.30 The State of South Caro-
lina denied her request for unemployment benefits, 
finding that her refusal to work on Saturday constituted 
a failure without good cause to accept available work.31 
On appeal, the Supreme Court stated that the govern-
ment infringed on religion when a law “(1) impose[s] a 
significant burden upon the individual’s free exercise 
of religion and (2) [the state’s law is] not…overcome by 
a compelling interest.”32 In Sherbert, the South Carolina 
government imposed a significant burden on an indi-
vidual’s right to freely exercise religion because the gov-
ernment would not grant the plaintiff unemployment 
benefits because her refusal to work on Saturdays.33 The 
Supreme Court found no compelling state interest that 
justified the substantial burden on the free exercise of 
religion imposed by South Carolina in discriminating 
against only those whose religion prevented them from 
working on Saturdays.34 Consistent with these man-
dates, states cannot pass laws that would improperly 
infringe on the free exercise of Jewish law, including as 
it relates to religious marriage and divorce.

C. Jewish Law of Divorce

The Talmud is a collection of Jewish law and tradi-
tions that governs modern day Jewish practices, fol-
lowed by the observant Orthodox Jewish population.35 
Under Talmudic Law, observant Jews must have both 
civil and religious marriage ceremonies. Similarly, Tal-
mudic Law 24:1 requires a “get”: a mutual agreement 
between the husband and wife, to dissolve their cer-
emonial Jewish marriages.36 An observant wife married 
in a religious ceremony may not receive a “get” on her 
own, nor can she initiate divorce proceedings without 
her husband’s consent.37 To obtain a “get,” the divorcing 
couple appears in front of three religious judges called 
a “Beth Din,” or a rabbinic tribunal of three rabbis, who 
oversee the religious divorce.38 The “get” allows couples 
to move past their marriage and exercise their freedom 
to remarry under religious law.39

For highly observant Jewish women, a “get” is a 
barrier to remarriage.40 While a Jewish woman has a 
right to civilly remarry, out of religious principle, she 
will not remarry because the Jewish community will not 
accept her marriage.41 While a woman has the choice 
to be religious or not, if a woman is heavily involved 
with her religious community, it is difficult for her to 
defy her community norms and obtain a non-religious 
marriage.42

The United States Supreme Court explicitly upheld 
the fundamental right to marry in Loving v. Virginia.14 
In Loving, an interracial married couple, convicted of 
violating Virginia’s miscegenation laws, challenged the 
statute’s constitutionality.15 The Supreme Court held 
that the Virginia statute banning interracial marriage 
violated both the Fourteenth Amendment’s Due Process 
Clause and Equal Protection Clause.16 In so holding, the 
Court stated that “[t]he freedom to marry has long been 
recognized as one of the vital personal rights essential to 
the orderly pursuit of happiness by free men.”17

Similarly, in Zablocki v. Redhail the plaintiff chal-
lenged a Wisconsin statute § 245.10(1),(4),(5) (1973), 
which provided that specific Wisconsin residents could 
not marry without a court order.18 The statute defined 
those Wisconsin residents as people who have custody 
or support issues outstanding from a prior relation-
ship.19 The plaintiff in Zablocki was denied a marriage 
license because he had outstanding child support 
payments.20 Relying on prior jurisprudence establishing 
the right to marry is a fundamental right, the Supreme 
Court evaluated the statute under strict scrutiny and 
held that § 245.10 violated the Equal Protection Clause 
which prohibits a state from placing individuals into 
different classes based on the classification created by 
the statute.21

B. Freedom of Religion Under the First Amendment

States’ marriage laws must also not run afoul of 
the First Amendment, which guarantees a Freedom of 
Religion. The First Amendment specifies that “Con-
gress shall make no law respecting an establishment of 
religion or prohibiting the free exercise thereof.”22 The 
First Amendment’s Establishment Clause ensures that 
Congress and the state government will not pass any 
law that infringes on religion or favors one religion over 
the other.23 Additionally, when a state law imposes a 
restraint on religion, that action violates the Free Estab-
lishment Clause.24

In Lemon v. Kurtzman, Pennsylvania and Rhode 
Island adopted statutes that required states to pay for 
private religious school education.25 The appellants ar-
gued that the statutes violated the separation of church 
and state mandate in the Establishment Clause of the 
First Amendment.26 Writing for the majority, Chief Jus-
tice Warren E. Burger laid out a three-part test to evalu-
ate whether governmental action improperly infringed 
upon religion. To survive a challenge as an improper 
restraint on the Free Establishment Clause, a state law 
must: “(1) have a secular purpose; (2) have a primary 
effect that neither advances or inhibits religion; (3) and 
avoid excessive entanglement with religion.”27 State leg-
islatures or courts seeking to require parties to provide a 
“get” in the context of a civil divorce case must be care-
ful not to run afoul of the Establishment Clause.
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riage.51 Nevertheless, the statute must remain neutral on 
its face so it will not infringe on religious principles.52 
Under the 1983 statute, a recalcitrant spouse, who was 
the defendant in a civil divorce, did not have the obliga-
tion to remove the barriers to remarriage, but in 1992, 
legislation amended the New York “Get” Law to make 
both the plaintiff and defendant remove the barriers to 
remarriage.53

Although rarely used, the law implicitly gave New 
York courts some enforcement ability. Swearing to a 
false statement § 253(8) is punishable under § 210 of the 
New York Penal Law through fines or imprisonment.54 
Furthermore, the 1992 Amendment allows courts to 
consider a party’s failure to remove barriers to remar-
riage as a discretionary “factor” in dividing marital 
assets under New York’s equitable distribution statute 
§ 236B(5)(d)(1)-(13), (6)(a)(1)-(11).55 Thus, in dividing 
marital assets and setting maintenance rewards, courts 
could now consider financial implications to one party’s 
inability to remarry.56

Schwartz v. Schwartz codified the 1992 “get” law.57 
Under DRL § 236f(2), the formula used by a court to de-
termine post-divorce maintenance and division of asset, 
is based on discretionary factors that the court evalu-
ates.58 Courts can now consider whether a party to the 
divorce made it difficult for the other spouse to receive 
a “get.”59

By using facially neutral language to mandate “re-
moval of barriers to remarriage,” New York’s DRL § 253, 
some in the Jewish orthodox community have raised 
Equal Protection Clause concerns, contending that the 
statute places an additional burden on Jewish parties.60 
Specifically, they argue that with a civil remedy avail-
able, Jewish litigants will second-guess the “Beth Din” 
process and rulings and be encouraged to turn to civil 
“get” enforcement rather than seeking religious rem-
edies first as religious leaders prefer.61

A 2020 New York case illustrates the limitation on 
enforcing New York’s “get” law.” In A.W. v. I.N, a wife 
commenced an action for divorce.62 The husband asked 
the court to stay his obligation to pay the wife $100,000 
under the financial stipulation, until the wife appeared 
in front of the “Beth Din” and accepted a “get.”63 The 
New York trial court concluded that it could not in-
quire beyond a party’s sworn statement whether that 
party actually removed barriers to remarriage under 
the First Amendment.64 Rather, according to the court, 
the enforcement of “get” procedures is a religious issue 
that the “Beth Din” is designed to handle.65 The court 
thus held it could not apply coercive financial pressures 
to induce the wife to accept the “get,” because it would 
violate her free exercise of handling the religious di-
vorce. The court directed the couple to the “Beth Din” to 
mediate the religious divorce.66 DRL § 253(9) states:

Under traditional paternalistic Jewish orthodoxy in 
particular, if a husband refuses to consent to a Jewish 
divorce, his former wife is an “agunah.” She will have 
no power to remarry in the religious community.43 Like-
wise, if a Jewish woman never receives a “get” and has 
children in a future civil marriage, her children will then 
be considered illegitimate under Jewish law. Her child 
will be unable to have a bar mitzvah or be religiously 
circumcised.44

II. State Law Approaches to “Get” Enforcement 
and Limitations on Enforcement
Some states and localities with proportionately 

significant orthodox Jewish communities, while aware 
of the difficulties that arise in cases where one party 
refuses to grant their former spouse a “get,” recognize 
that laws expressly enforcing the right to obtain a “get” 
are likely to run afoul of the Constitutional freedoms 
and protections outlined above.45 Thus, states seeking 
to assist parties who are unable to obtain a “get” have 
attempted to do so using so-called “neutral principles 
of law.” These approaches apply “objective, well-estab-
lished principles of secular law” that make no mention 
of religion to “get” disputes.46

A. New York’s “Get” Law

On August 8, 1983, the New York’s state legisla-
ture’s “get” bill passed and Governor Mario Cuomo 
signed into law § 253 of the Domestic Relations Law, 
known as the New York “Get Law.”47 Under § 253:

Any party to a marriage defined in 
subdivision one of this section who 
commences a proceeding to annul the 
marriage or for a divorce must allege, in 
his or her verified complaint: (i) to the 
best of his or her knowledge, that he or 
she has taken or that he or she will take, 
prior to the entry of final judgment, all 
steps solely within his or her power to 
remove any barrier to the defendant’s 
remarriage following the annulment or 
divorce; or (ii) that the defendant has 
waived in writing the requirements of 
this subdivision.48

This language appears in subsection 2 of the statute. 
Although it is clear from the law’s legislative history, 
the provision was added to help address “get” disputes, 
the statutory language does not speak specifically to 
removing barriers to religious remarriage – in fact, it 
makes no reference to religion at all – and is narrowly 
tailored to only include voluntary acts. That said, the 
statute has helped many parties acquire a Jewish di-
vorce.49 The 1983 “Get” Law only required the plaintiff 
to remove barriers to remarriage.50 The New York stat-
ute requires that Stipulation for Settlement of Divorce 
documents include a provision that parties have taken 
or will take any steps to remove any barriers to remar-
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that the ketubah was a marriage contract and the words 
“[b]e thou my wife according to the law of Moses and 
Israel” meant that the marriage was governed by Jewish 
law and could only terminate when the wife obtains 
a “get.”79 On review, the Illinois Appellate Court con-
cluded that the ketubah could be enforced as a contract 
without imposing an improper restriction on religious 
freedom because the experts’ testimony clarified that the 
ketubah was secular in nature and did not require any 
acts of religion, beyond the contractual terms agreed to 
in the ketubah.80 The court thus ordered the husband to 
obtain and deliver a “get” to his wife.81

Illinois also has a state statute called the Illinois 
Marriage and Dissolution of Marriage Act, which serves 
to “promote “the amicable settlement of disputes that 
have arisen between the parties to a marriage;” and to 
“mitigate the potential harm to the spouses and their 
children caused by the process of legal dissolution of 
marriage.”82 By enforcing the “get” proceeding, Illinois 
also enforces the state’s secular goal of amicably settling 
marriage disputes.83

Delaware courts have likewise used neutral prin-
ciples of common law contract law to enforce a parties’ 
right to obtain a “get” under an existing separation 
agreement. In Scholl v. Scholl, a wife sued her estranged 
husband alleging that he failed to satisfy his contrac-
tual duties to provide her a “get” under their divorce 
settlement stipulation.84 The couple had settled most 
matters in their divorce, except for house foreclosure 
costs, medical bills, wife’s counsel fees and the “get.”85 
As to the “get,” the wife specifically sought the court’s 
relief because her husband had produced a conservative 
“get” rather than the agreed to “get” recognized by her 
orthodox congregation.86 The Scholl court, like the Il-
linois Appellate Court in In re Goldman, relied on expert 
testimony that the “get” was devoid of religious conno-
tations, but was, rather, a severing of a contractual rela-
tionship set forth in the ketubah.87 The court’s reasoned 
that requiring the husband to obtain a proper “get” 
for his wife within 60 days would not impermissibly 
burden religious freedom, because it did not require the 
husband to participate in religious worship or perform 
acts contrary to his religious beliefs.88

New Jersey courts have used a combination of 
neutral principles of law and contract law to enforce 
commitments to grant a “get.”89 In Minkin v. Minkin, 
the wife moved, post-judgment of divorce, for an order 
requiring the husband to obtain and provide her a “get” 
under the theory that the ketubah could be enforced as 
a marriage contract.90 The court relied upon expert tes-
timony from two rabbis that a “get” is a written docu-
ment that severs the contractual duties in a marriage 
and a ketubah—a document that makes no reference to 
God and defines the relationship of two parties.91 The 
court described that even though the ketubah was a reli-
gious document, the ketubah is still a marriage contract 

[n]othing in this section shall be con-
strued to authorize any court to inquire 
into or determine any ecclesiastical or re-
ligious issue. The truth of any statement 
submitted pursuant to this section shall 
not be subject of any judicial inquiry, 
except as provided in subdivision eight 
of this section.67

Likewise, although some New York State trial and 
intermediate appellate courts have used their discretion 
under DRL § 253, to, in effect, penalize spouses who 
refused to provide a “get” as required by distributing 
increased assets to the other spouse, some recent cases 
call into question the ability to use financial penalties to 
enforce “get” obligation. Specifically, in a 1993 ruling in 
Pinto v. Pinto, New York’s Second Department Appellate 
Division held that the trial court did not abuse its dis-
cretion when the court granted the wife all the property 
listed on the parties’ statement of net worth because the 
husband refused to provide his wife a “get.”68 In two 
2019 decisions, however, New York appellate courts 
have held that imposing certain penalties on a party 
who refuses to provide a “get,” is coercive and interferes 
with the free exercise of his religion.69

In Cohen v. Cohen, the Supreme Court directed the 
husband to provide his wife a “get” prior to receiving 
any distribution of marital property.70 The Appellate 
Division later held that Domestic Relations Law § 253 
does not guarantee a “get” nor does the statute provide 
that the husband will have financial penalties imposed 
if he fails to provide a “get.”71 The penalties towards 
equitable division of marital property were vacated.72 
Masri v. Masri held that courts cannot apply coercive 
financial pressure to have a party oblige to a Jewish 
divorce.73 The court held that a husband cannot be fi-
nancially sanctioned, in which he pays increased main-
tenance or child support obligations because he refused 
to give his wife a “get.”74 Financial sanctions interfere 
with the husband’s freedom to exercise his religion and 
his ability to go through the proper religious channels to 
acquire a Jewish divorce.75

B. Breach of Contract Claims for Failure to Provide a 
“Get”

Absent legislation, parties in divorce matters have 
occasionally used common law contract law theories 
to force noncompliant divorcing parties to abide by 
divorce settlement obligations and remove barriers to 
religious divorce. In re Marriage of Goldman, a wife in 
Illinois sued her husband to force him to grant her a 
“get.”76 The wife contended that the ketubah, otherwise 
known as the Jewish marriage contract, should be an en-
forceable contract.77 In resolving the issue as to whether 
the ketubah was intended to be a binding legally en-
forceable contract, the court used common law contract 
interpretation, and allowed two Orthodox Jewish rabbis 
to appear as expert witnesses.78 The rabbis explained 
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held that ketubahs are not enforceable prenuptial agree-
ments that can be used during divorce proceedings and 
there is a concern of overstepping on religion.107

At least one court in Connecticut has been likewise 
reluctant to compel a party to grant a “get” under the 
theory that the ketubah is a binding secular contract. 
Recently, in Tilsen v. Benson, the wife sought to enforce 
a ketubah as a prenuptial agreement.108 The Superior 
Court of Connecticut held that the court could not in-
terpret the ketubah as a prenuptial agreement because, 
in doing so, the court would be required to choose 
between competing expert rabbinical authority, in viola-
tion of the First Amendment.109 According to the trial 
court, the neutral principles of law approach forbids the 
court from resolving disputes over different interpreta-
tions of religious law to find the true meaning of the 
religious text.110

Other courts, in Connecticut and elsewhere, have 
held, however, that “get” provisions in prenuptial 
agreements may be enforced as contracts through neu-
tral principles of secular law.111 In Light v. Light, the wife 
and husband signed a prenuptial agreement agreeing 
that in the event of divorce, the husband would pay the 
wife spousal support at $100 per day until the husband 
provided the wife with a “get.”112 The Connecticut Su-
perior Court held that “get” enforcement did not violate 
the Free Exercise Clause or Establishment Clause of the 
First Amendment because the court was simply enforc-
ing the prenuptial terms for spousal support payments, 
and, thus, did not require the court to interpret religious 
doctrine.113

Some Rabbis and Jewish organizations have been 
working to resolve the “recalcitrant husband” is-
sue while keeping the matter out of court.114 As “get” 
refusal has become a widely discussed issue within the 
Jewish community, rabbis have been taking preventa-
tive steps to resolve disputes by encouraging all Jewish 
couples to get prenuptials.115 In one example, Rabbi 
Zalman Bechemia Goldberg provides members of his 
congregation with a prenuptial agreement containing 
a binding arbitration agreement in which husband and 
wife agree to receive a “get” and appear in front of a 
“Beth Din.”116 A second contract obligates a noncompli-
ant spouse to pay the other spouse $100 per day in liv-
ing expense, even if they are employed, until he or she 
provides a “get.”117

While prenuptials have been an effective measure 
to prevent new Jewish couples from encountering “get” 
conflicts, prenups do not resolve the “get” issue for 
couples who are already married or in the process of 
settling their divorce. Rabbis thus now also encourage 
married couples to create postnuptial agreements.118 A 
postnuptial agreement can act as a precautionary mea-
sure for solving future marital disputes.119 According to 
New York DRL § 236(b)(3), prenuptial and postnuptial 
agreements are valid and enforceable contracts in a mat-

between Jewish people.92 As a contract, the ketubah was 
still an enforceable agreement by both parties, which 
was not unconscionable or contrary to public policy.

Similarly, in Odattalla v. Odattalla, the New Jersey 
Superior Court considered whether judicial enforcement 
of a “Mahr” agreement would violate the husband’s First 
Amendment protections.93 The wife brought an action 
for Islamic divorce, which required that the husband pay 
her $10,000 when the couple divorced. The court applied 
both a neutral principles of law approach and prin-
ciples of contract law to the enforcement of the “Mahr” 
agreement.94 The court first determined that the “Mahr” 
agreement could be resolved using neutral principles of 
law because the agreement was secular in nature and the 
neutral principles of law approach does not infringe on 
the party’s ability to freely exercise their religion.95 The 
court then explained that they could use contract law 
to apply the neutral principles of law approach.96 The 
wife brought a videotape into evidence, showing that 
the husband signed the “Mahr” agreement freely and 
voluntarily.97 The video showed how the wife signed the 
“Mahr” agreement with the same terms, and thus made 
an acceptance of the offer’s terms.98 Similarly to “Mahr” 
agreements, by enforcing “gets” using contract law and 
not directly mentioning religion, courts have been able to 
help women achieve their Jewish divorces.

Other courts in New Jersey have held, however, that 
compelling a husband to provide a “get” would violate 
his freedom to exercise his religion.99 In Aflano v. Aflano, 
a wife sought a dissolution of divorce, but refused to 
settle the divorce, unless her husband provided her with 
a “get.”100 When he refused, she sought to compel him 
under the implied contact theory relied on in Minkin 
based on the ketubah as a contract.101 The Superior 
Court declined to compel her husband to provide a 
“get,” holding that, using “loopholes to get around reli-
gion would overstep” on institutions that were designed 
to be protected under the First Amendment.102 The court 
declined to intervene, reasoning it should not supersede 
and overrule any decision the “Beth Din” (religious pan-
el) would make to resolve the Jewish divorce.103 New 
Jersey’s split authority demonstrated that the courts are 
still concerned about impeding religious freedom by 
compelling parties to grant a “get.”

At least one Arizona appellate court has declined 
to compel a party to grant a “get” under an implied 
contract theory that the ketubah is a binding prenup-
tial agreement, when the terms do not clearly state an 
obligation to provide a “get.” In Victor v. Victor, a wife 
attempted to enforce a ketubah as a prenuptial agree-
ment.104 The Arizona Court of Appeals explained that 
the language in the ketubah was too vague and non-
specific, which made the agreement unclear for the court 
to determine whether the husband understood that he 
would have to secure a Jewish divorce.105 Ketubahs only 
mention that the husband promises to pay a certain 
amount of money in the event of divorce.106 The court 
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violent estranged spouse. Although orders of protection 
demand that the abuser refrain from committing any 
family offenses, which may include degrees of coercion, 
harassment, stalking, and sexual assault, any increased 
contact with an abuser increases the odds that the order 
will be violated.130 Orders of Protection are a filed in 
local family court or criminal court and are provided 
to the local police precinct.131 In New York, if the Re-
spondent violates the Protection Order, the police can 
immediately respond to the Protective Order and the 
court can modify the order.132 Nevertheless, a protected 
party who feels he or she must interact with an abuser 
regarding a religious divorce may be less likely to seek 
enforcement of an order of protection and be more likely 
to be at risk of further abuse.133

III. A Proposal for a “Get” Stipulation in 
Restraining Orders
For divorcing spouses who have been victims of 

domestic violence during their marriage, the stakes are 
much higher than for others facing “get” refusal. Vic-
tims of domestic violence may, as stated above, seek 
Orders of Protection. Those Orders demand and require 
that the abuser refrain from committing any family of-
fenses, which may include degrees of coercion, harass-
ment, stalking and sexual assault, among others. Courts 
and police have enforcement authority upon violation of 
those Orders.

Under existing law, however, even obtaining a 
protective order was not enough to enable Rifky Stein 
to avoid dealing with her abusive husband in attempt 
to obtain a “get” after a protective order. Courts can 
provide critical support to spouses in family court 
matters, who seek a “get” by allowing parties in fam-
ily court matters to request a targeted “refrain from” 
clause be included in orders of protection. When Rivky 
Stein communicated with her former husband about the 
“get,” he proceeded to invade Stein’s home, causing her 
to fear for her safety even after she received an order of 
protection.134 Although she could pursue enforcement 
of the order, because she needed her husband’s coopera-
tion to obtain a “get,” she had to remain engaged with 
him. Had a clause been added to the order of protection, 
preventing her husband  from holding any essential 
documents, it would have allowed the wife to enforce 
the order while avoiding the need for contact on the 
“get” issue.135

Presently, to obtain an order of protection in the 
New York family courts, a petitioner must prove that 
they experienced a family offense under New York 
Penal Law, such as rape, harassment, or another of the 
enumerated offenses.136 In the order, a petitioner may 
also request the specific other relief they are seeking 
from the court, to prevent the harassment or abuse.137 
Orders of protection are enforceable through compliance 
remedies, such as incarceration and fines, and having 

rimonial action, so long as the contracts are in writing 
by both parties and notarized.120 Therefore, if a couple 
chooses to remediate their religious divorce dispute in a 
civil court, their religious prenuptial or postnuptial will 
be viewed as an enforceable contract, in which a party 
can claim damages if the other party does not abide.121

Steps within the Jewish community to help parties 
obtain a religious divorce are certainly a positive step. 
That said, gaps remain that require better civil enforce-
ment remedies for parties who are otherwise unable to 
obtain a “get.” In particular, it is essential that states 
provide an improved civil enforcement mechanism for 
spouses who seek a religious divorce who are victims of 
domestic violence.

C. Domestic Violence Raises the Stakes for 
Obtaining a “Get” in the Jewish Community

Although some courts have sought to remediate the 
“get” refusal, particular and heightened concerns exist 
for religious wives, like Rivky Stein, who are seeking a 
divorce from a violent partner. Although there is limited 
statistical reporting on domestic violence among Jews, 
some statistics show that domestic violence occurs in 15 
to 30% of Jewish households.122 The data on domestic 
violence may be limited because the Jewish community 
is fearful of increasing antisemitism that could result 
from disclosing conduct that could shed a negative light 
on Jews.

Many in the orthodox community are similarly 
reluctant to reach out to non-Jewish law enforcement or 
agencies for an order of protection. Orthodox women 
are also encouraged by their community to turn to their 
rabbis for relationship issues, rather than calling the po-
lice, a social worker or seeking couples counseling from 
a therapist.123 Rabbis rarely suggest that a wife seek 
resources outside the Jewish community for help by see-
ing a therapist or getting a restraining order.124 There is 
evidence that some rabbis discount the claims of abuse 
and encourage Jewish women to try to be better wives 
for the sake of shalom bayit.125

Holocaust consciousness can also influence abused 
Jewish women to downplay that abuse.126 Some battered 
Jewish women are descendants of Holocaust survivors, 
who accepted their beatings, and may view domestic 
violence as nothing in comparison to what was endured 
during the Holocaust, and pass on that legacy.127 Re-
search indicates that Jewish women are less likely to re-
port domestic violence to family, friends, social workers, 
or the court.128 In fact, the research has shown that while 
the average time most people stay in violent relation-
ships is between three and five years, Jewish victims 
report that they stay between seven to 13 years.129

Though observant Jews experiencing domestic 
violence do seek orders of protection in criminal or 
family court, their effort to obtain a “get” may never-
theless require them to continue to interact with their 
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an expanded “refrain from” clause provides courts a 
mechanism to enforce orders.138

Withholding a “get” is a form of harassment, par-
ticularly when the party seeking the “get” has faced 
domestic violence in the marriage. According to Rabbi 
Jeremy Stern, the executive director of ORA, “Domestic 
abuse is about control. Abuse is not just about black and 
blue marks.”139 Thus, courts should allow parties to ob-
tain an order of protection to include in the order a “re-
frain from” clause, requiring the respondent to “refrain 
from holding any papers over the other party, including 
papers that create a barrier to remarriage.” The “re-
frain from” clause would apply broadly to documents, 
encompassing not only a religious “get,” but property 
ownership, legal guardianship and passports.140 Similar 
to New York DRL § 253, while the “refrain from” clause 
would help to address difficulties in obtaining a reli-
gious divorce, the clause would be neutrally applicable 
without a direct religious impact.141

Recent legislation in the context of revenge porn 
is instructive to address any concerns that refusing to 
grant a “get” is not a form of abuse that can be ad-
dressed in orders of protection. In March 2019, New 
York passed N.Y. Code § 10-180, the “revenge porn” law 
and that offense is now listed as a family offense when 
people seek orders of protection.142 Under the revenge 
porn law, it is unlawful for another to disclose intimate 
images without the depicted individual’s consent.143 The 
person sharing the intimate images must also have an 
intent to cause economic, physical or substantial emo-
tional harm toward the depicted individual.144 Like the 
intent required to implicate the revenge porn offense, an 
intent to hold documents over another would also cause 
economic, physical or substantial emotional harm.145 
Similar to revenge porn, “get” refusal violates the law, 
in this case domestic relations law rather than criminal 
law, and is a form of emotional abuse because the hus-
band prevents the wife from achieving her freedom to 
remarry and the refusal of a “get” may cause emotional 
and economic harm.146

A clause in an order of protection requiring the 
subject party to “refrain from holding any documents 
over the other party” could raise similar questions about 
its impact on religious freedom that have hampered 
enforcement under New York DRL § 253. Nevertheless, 
the compelling need that underlies an order of protec-
tion weighs in favor of enforcement even if it imposes a 
small burden on religious practice.147

Conclusion

Religious spouses who seek a religious divorce, 
called a “get,” under existing law face a series of legal 
and practical obstacles. These obstacles are particularly 
concerning for spouses attempting to leave a violent 
marriage. Although some states have used a variety of 
legislative and judicial measures to address this issue, 

many provide no civil remedy to help spouses obtain a 
“get” due to concerns that this interferes with a non-
compliant spouse’s right to practice their religion freely. 
Efforts within the Orthodox community to promote 
the use of pre- and post-nuptial agreements with “get” 
provisions are important, but states cannot rely on the 
religious community to self-regulate and protect spous-
es. New York’s “get” law is a good first step in requiring 
parties to remove barriers to remarriage and provides 
courts the ability to consider refuse to provide a “get” 
in the distribution of marital assets. Other jurisdic-
tions should follow New York’s lead and enact similar 
legislation.

That said, many questions remain about enforceabil-
ity and penalties that courts may appropriately impose 
for a failure to provide a “get” that do not run afoul of 
Freedom of Religion rights under the First Amendment. 
Additional protections and remedies are needed for 
particularly vulnerable spouses seeking a divorce, who 
experienced domestic violence in their marriage. Courts 
should recognize “get” refusal as a form of coercion and 
permit parties seeking orders of protection to include 
in the order provisions requiring the subject party to 
refrain from withholding barriers to remarriage.
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The Impossible Existence of the Concept of ‘Matrimonial 
Regime’ in Common Law Countries, or How to Fit a 
Square Peg into a Round Hole
By Delphine Eskanazi and Inès Amar

The concept of matrimonial regime is fundamental to 
French family law, particularly in the event of divorce.

Under European law, the concept of “matrimonial 
regime” was defined in the De Cavel I1 decision and was 
also repeated verbatim in the recent European “Matrimonial 
Property Regimes” Regulation2 as including “not only prop-
erty arrangements specifically and exclusively envisaged by 
certain national legal systems in the case of marriage, but 
also any property relationships between the spouses and in 
their relations with third parties, resulting directly from the 
matrimonial relationship, or the dissolution thereof.”

In principle, there is also a fundamental distinction 
between matrimonial regime and spousal support. The 
landmark ECJ decision, Van den Boogaard,3 effectively de-
fines the two concepts according to the objective sought by 
the decision in question. Thus, if its objective is to provide 
for the maintenance of a spouse in need or if the needs and 
resources of each spouse are taken into consideration to de-
termine its amount, then the decision has to do with spousal 
support. However, if the subject of the decision relates only 
to the distribution of property between the spouses, then it 
is a question of matrimonial regime.

Issues in private international law that relate to this dis-
tinction between the concept of “matrimonial regime,” on 
one hand, and “spousal support,” on the other hand, are ex-
acerbated by the entry into force of the “Matrimonial Prop-
erty Regimes” Regulation of 29 January 2019, which sets 
strict rules for jurisdiction and applicable law. In divorce 
cases, this Regulation is applied in France in an overlapping 
manner with the European Regulation on spousal support, 
which has been in effect since 18 June 2011. For this rea-
son, practitioners must be able to determine clearly which 
situations fall under the “Matrimonial Property Regimes” 
Regulation and, on the contrary, which situations fall under 
European instruments related to spousal support.4

Thus, under French law, if a French judge takes into ac-
count factors that center around the needs of the spouses, it 
is a matter of spousal support obligations, known in France 
as compensatory allowance (“prestation compensatoire”) or as 
alimony (“pension alimentaire”) when it is part of the duty of 
support during divorce proceedings. On the contrary, these 
criteria are, in principle, absent in France at the stage of 
liquidating the matrimonial regime.

In common law countries,5 English and American 
judges, like French judges, do make a distinction between 
the payment of spousal support after divorce and the divi-
sion of property. One notices, however, that, in practice, 

while French judges mathematically implement the rules 
that apply to liquidating matrimonial regimes, it is different 
for judges in common law countries, who divide property 
according to more subjective and discretionary criteria. 

In light of this reality, the real issue is the fact that the 
notion of matrimonial regime is a concept that simply does 
not exist in common law countries. 

Indeed, the French practice shows that, very often, the 
particularities of the rules of common law countries regard-
ing the division of spouses’ property at the time of divorce 
are disregarded, since, by using a very artificial fiction, 
attempts are made to equate these rules with those of a 
similar matrimonial regime in French law.

French practitioners of private international family law 
thus find themselves confronted with a situation like that 
of a child who tries desperately to fit a square into a round 
hole without changing the shapes. It is simply not possible 
to fit them together and it is illusory to insist on applying 
the rules of French matrimonial regimes by analogy.

The purpose of this article is to describe, by comparison 
with French law, the rules of common law countries on the 
management of property during the marriage and then in 
the event of divorce (1).

This analysis will show that it is simply impossible to 
analogize to the rules of the French Civil Code if one truly 
wants to apply foreign rules (2).

1.   Rules on management and division of property 
in common law countries

1.1. Rules on management of spouses’ property during 
the marriage

French rules—Under French law, marriage has a direct 
effect on the spouses’ estate and the management of prop-
erty accumulated during the marriage. Their married life is, 
in fact, governed by the default regime of community of ac-
quired assets (communauté réduite aux acquêts) if the spouses 
have not chosen another regime and, conversely, very differ-
ent rules apply to the management of their property during 
the marriage if another matrimonial regime applies. 

Delphine Eskenazi, Libra Avocats, is a member of 
the Paris and New York bars. Inès Amar, is a member of 
the New York bar.
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The objectivity and rigor (and sometimes even injustice) 
of civil law rules on liquidating the French matrimonial 
regime contrast with the discretionary and very subjective 
powers that judges in common law countries apply in the 
interest of fairness.11

French rules—It will be recalled that, in French law, un-
der the default matrimonial property regime, each spouse 
takes back his or her own property, and common assets are 
liquidated, then divided, in order to establish what compen-
sation is due. Under the regime of community of acquired 
assets, each spouse has the right to share in half the value of 
the net assets that are found in the other’s estate, measured 
according to the double estimate of the original estate and 
the final estate. Under the separation of property regime, 
each spouse takes back his or her own property and joint 
property is divided. Whether or not a marriage contract 
exists is obviously a determining factor and French judges 
strictly apply marriage contracts. 

Therefore, under French law, the matrimonial regime 
is liquidated and divided without taking into account the 
needs of the spouses, which are largely taken into consider-
ation, however, when calculating the compensatory allow-
ance. Courts, however, constantly recall that the purpose 
of the compensatory allowance is not to compensate the 
spouses’ matrimonial regime (particularly in the case of 
separation of property).

British rules—Under British law, at the time of divorce, 
the judge rules on financial effects12 (“financial provision 
order” in the form of periodic payments or a flat sum) as 
well as on property13 (“property adjustment, lump sum and 
pension order”) and these financial determinations are con-
tained in a single decision (“a financial remedy order”).

In the absence of a prenuptial agreement or foreign 
marriage contract,14 under British law, judges are first likely 
to divide property, depending on the circumstances, on the 
basis of the “yardstick of equal division.”15 The judge starts 
from the principle that property will be divided equally 
between the two spouses, and then sometimes adjusts the 
percentages according to the circumstances, it being speci-
fied that the starting point must be equal division (unlike 
the default regime under French law, the judge does not 
necessarily distinguish between property acquired prior to 
the marriage and property acquired during the marriage 
when making this equal division of property). This prin-
ciple of equitable division obviously can only be applied in 
circumstances where the spouses have an estate and assets 
to be divided.

The judge, therefore, has the power to set aside an 
equal division depending on the circumstances, particularly 
with respect to the nature of the property in question,16 the 
spouses’ respective financial capacities, and their standard 
of living during the marriage.

Other factors may be taken into account in order to set 
aside equality: the length (short) of the marriage,17 (par-

For example, under the French community property 
regime, common assets consist of property obtained after 
the marriage as well as the fruits of separate property, and 
separate assets consist of property acquired either before the 
marriage or after the marriage through inheritance, bequest 
or gift. Liabilities consist of debts incurred during the mar-
riage (except for compensation). Each spouse may manage 
common property on his or her own; however, neither 
spouse may dispose of it on his or her own.

British rules—Conversely, during the marriage, the 
British regime more closely resembles a separation of 
property regime in the sense that marriage is deemed not to 
have any effect on the spouses’ property rights.6 This lack 
of interdependence between spouses and of solidarity in 
relation to creditors does, in fact, remind one of the French 
separation of property regime.

Thus, marriage is deemed not to have any impact on 
the spouses’ property relations: Each remains the owner of 
the property he or she acquired prior to the marriage, and 
property acquired after the marriage belongs to him or her 
just as if he or she were not married. Consequently, during 
the marriage, the applicable rules are those of relevant or-
dinary law depending on the issues involved. For example, 
spouses’ capacity to enter into contracts and related issues, 
such as one spouse’s responsibility for the debts of the other 
spouse, are governed by contract law.7 Property and inheri-
tance law (particularly with the system of recording titles) 
governs other issues which, under French law, would be 
governed by the matrimonial regime. Regarding the marital 
home, supposing that it was acquired in the name of both 
spouses, if it is sold, the spouses will share the price equally, 
even if one of them paid the entirety or the vast majority of 
the price, due to a presumption of donation which works in 
favor of married couples.8

American rules—Under American law, even though 
there is no concept of matrimonial regime per se, the idea is 
even more present than in British law since there is a clear 
distinction between marital property and separate property.

The majority of states maintain separation of property 
as the default. Therefore, each spouse may dispose of his or 
her own property, even though both spouses must consent 
to alienate or mortgage shared immovable property.9 Varia-
tions do exist, however, depending on the state in question.

Thus, although the majority of states are referred to as 
“separation of property” states, a minority of states are con-
sidered “community property” states (Arizona, California, 
Idaho, Louisiana, Nevada, New Mexico, Puerto Rico, Texas, 
Washington, Wisconsin). 10 These rules are different at the 
time of divorce, as explained below.

1.2. Rules on division of property at the time of divorce

Obviously, it is at the time of divorce that the question 
of the judge’s power to divide spouses’ property generally 
becomes important. It will then be noted that, as a matter of 
principle, French judges apply rules that are at odds with 
those implemented by common law countries.
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American rules—In the vast majority of American states, 
at the time of divorce (and also when there is no prenuptial 
agreement), spouses keep property that is considered “sepa-
rate property,” while property that is considered “marital 
property” is divided equitably according to the spouses’ 
circumstances (“equitable distribution”).

The rule is therefore not equal division, but “equitable” 
division, according to the circumstances. Therefore, although 
the concept of matrimonial regime is unknown in American 
law, an American judge’s reasoning is nonetheless similar to 
that of a French judge insofar as the American judge takes 
into account the distinction between separate property and 
communal property and does not create a purely equal divi-
sion without taking into account each party’s property rights.

Among other factors that an American judge takes into 
account in order to establish equitable distribution are24 the 
length of the marriage, the age and health of the parties, their 
income potential, their respective contributions during the 
marriage, the liquidity or illiquidity of the marital property, 
etc.

This brief description makes it possible to draw atten-
tion to all the fundamental differences between the French 
approach and the approach of common law countries. These 
differences are teleological, intrinsically related to the role 
that judges have historically played in these countries. The 
judge’s discretionary power must be preserved in order to ar-
rive at a just and equitable result that depends on the circum-
stances of each case.25

How then can a French judge implement these rules 
without losing their true nature? Is such a reconciliation 
possible?

2.   From analogy to distortion: How can the rules 
of common law countries be preserved in 
divorce cases?

2.1.  The fiction of analogy with a matrimonial regime 
under French law

Many practical difficulties arise from the failure of 
French courts to consider the particularities that result 
from the lack of a concept of matrimonial regime in com-
mon law. In fact, French judges, unaware of these issues, 
take a simplistic view which is not necessarily in accordance 
with the foreign law and which often leads to results that 
may be the opposite of those that would have been obtained 
in the country where the law applies.

The fiction that the British regime can be equated with 
the French separation of property regime, notwithstanding 
the principle of equal division at the time of divorce—Thus, 
French judges generally equate the British “default regime” 
with a separation of property regime.26 This analogy is par-
ticularly established in doctrine.27

Those who equate the British regime with a separation 
of property regime acknowledge that there are imperfections, 

ticularly without children), the fact that the property was 
received as an inheritance or gift, whether there are more 
assets than necessary to meet the parties’ needs, illiquidity 
of the existing assets, etc.18

However, the fact that only one spouse earned income 
during the marriage is not enough to set aside an equal divi-
sion, since British judges consider the contribution of the 
spouse who took care of the home and raised the children to 
be very important also19 (there should be no discrimination 
between the homemaker and the breadwinner).

Finally, it is important to note that British judges’ 
jurisdictional powers are centered around three concepts: 
compensation, sharing, and needs. The “sharing” powers of 
British judges relate to the spouses’ rights over the prop-
erty, for which the initial presumption is that of a division 
of property, while the concept of “needs” aims to take into 
account the needs of the spouses, particularly the needs of 
shelter and basic necessities. The concept of “compensation” 
is rarely implemented by British judges.20

This distinction is very important because it finally 
allows one, to a certain extent, to distinguish the powers of 
British judges with respect to “matrimonial regime” from 
their powers with respect to “spousal support” (as this 
distinction is made in the Van den Boogaard decision cited 
above). 

In light of all these concepts, when ruling on the finan-
cial consequences of divorce, a judge will first consider all 
the assets (including retirement funds and both liquid and 
illiquid investments, as well as debts) in order to determine 
which assets the spouses, respectively, will receive. The 
judge will then equally divide those assets unless, according 
to the circumstances, there are reasons not to divide them 
equally.21 Such a division, as far as possible, should cover 
each spouse’s need for capital, interpreted broadly.22

In addition to this division, the judge will look at the 
present and future revenue and resources of each spouse 
and may then order additional sums (“periodic payments”) 
which will take into account the “income needs” of each 
spouse. This assessment considers the couple’s lifestyle 
during the marriage, each spouse’s financial potential and 
capacity to earn income to support this lifestyle, the need to 
care for minor children, and life expectancy.

This sum will generally be ordered in the form of a life 
annuity or for a set period. The debtor spouse, however, 
may propose that this amount be paid in one lump sum 
(converting the annuity into “capitalized maintenance”). 23

Therefore, one sees that the method British judges fol-
low is, in reality, rather similar to the criteria that French 
judges use when ruling on compensatory allowances under 
French law, since French judges, pursuant to Article 271 of 
the Civil Code, must, in principle, consider “the estimated 
or foreseeable estate of the spouses, in both capital and rev-
enue, after the matrimonial regime is liquidated.”
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Thus, if one insisted on fitting the British regime into a 
French legal category, it would be necessary to equate the 
rules that apply during the marriage with a separation of 
property regime, and those that apply at the time of divorce 
with a universal community property regime,35 but one 
which would be divided according to principles of equity. 
This position is, in fact, the closest to the reasoning of a British 
judge who, far from going into the details of how the spouses 
managed their finances during the marriage in order to estab-
lish debts and compensation according to the actual contribu-
tions and property rights of the spouses, takes an extremely 
broad view, since the judge divides the spouses’ estate into 
two equitable portions without distinguishing between prop-
erty acquired before the marriage and property acquired after 
the marriage.

The fiction of equating the American regime with 
a single matrimonial property regime, notwithstanding 
the principle of “equitable distribution” at the time of 
divorce—The rules that apply during the marriage, depend-
ing on the state, are comparable to a separation of property 
regime or a community of acquired assets regime. However, 
at the time of divorce, a community of acquired assets regime 
is more analogous (since nearly all states apply the rule of 
“equitable distribution” or an equivalent rule at the time of 
divorce).

We could also compare these rules to a partnership of 
acquests regime given the duality between marriage and 
divorce.

The analogy with the partnership of acquests is also par-
tially inaccurate insofar as, in the event of death, the rules that 
applied during the marriage are maintained (which would 
not be the case under French law where the liquidation rules 
are identical regardless of whether the dissolution is due to 
divorce or death).

Finally, it should be noted that applying the rules of 
French matrimonial regimes will often lead to the notary tak-
ing into account debts or compensation between the spouses, 
according to the rules of the French Civil Code, even though 
equivalent rules do not exist in common law countries.

Therefore, it is clear that it is the original reasoning, 
namely the insistence on equating the rules of common law 
countries with a specific French matrimonial regime by anal-
ogy, is wrongheaded, regardless of the regime chosen for 
comparison.

The differences between the two systems are, in reality, 
too fundamental and such an analogy becomes, in fact, a 
distortion.

2.2. How to truly incorporate property division rules 
from common law countries at the time of divorce

When forced to apply the British or American legal 
system, judges sometimes try to apply specific foreign rules 
while maintaining certain French assumptions. One will note, 
however, certain judges’ laudable efforts to try to apply more 
strictly the spirit of judges from common law countries.

expressed as “exceptions to the principle of separation”28: For 
example, under French law, a spouse under a separation of 
property regime remains responsible for contributing to the 
costs of the household to the extent of his or her abilities, or 
as provided in the marriage contract. However, under British 
law, there is no law requiring spouses to share household 
costs equally or even to contribute to them.29

Such a simplification is erroneous for two reasons: on one 
hand, because these systems do not really have a concept of 
matrimonial regime, and, on the other hand, because equa-
tion with a single regime that would apply both at the time 
of marriage and at the time of its dissolution in the event of 
separation does not reflect the status of the spouses’ rights at 
the time of divorce.

British judges have themselves ruled on this issue several 
times. On one hand, in the Radmacher decision30 (landmark 
decision on marriage contracts in the United Kingdom), the 
British judge stated: “It is clear that the exercise under the 
1973 Act does not relate to a matrimonial property regime.” 
On the other hand, in the Charman decision,31 the judge stated 
that “our jurisdiction does not have matrimonial property 
and it is scarcely appropriate to classify our jurisdiction as 
having a marital regime of separation of property.”

Such assimilation was also criticized in doctrine. Thus, 
in the International Encyclopedia for Family and Succession 
Law: 32 “It is a matter of debate whether England and Wales 
actually have what could be termed a ‘matrimonial property 
regime.’ Certainly, there is no statutory code labelled as such, 
and […] the concept of ‘matrimonial property regime,’ as 
understood in Continental Europe, is unknown in England.”

Another author33 wrote: “As for the so-called separation 
of property known in Anglo-American countries, it is no 
more than a legend [ . . . ]. [ . . . ] ‘[S]eparatist’ systems allow 
for a redistribution of ‘family property’ when the marriage is 
dissolved to ensure equality between the spouses. Even if a 
piece of property is the personal property of a spouse, it may 
be awarded to the other spouse to compensate for inequali-
ties in the estates.”

In reality, the British regime (the solution under Ameri-
can law is equivalent) is very unlike the matrimonial regime 
under French law, which requires a great deal of attention 
to be paid during liquidation and division of the regime to 
the property rights of each spouse and to what was acquired 
before or during the marriage, together or separately, in order 
to establish debts and compensation between the spouses 
and arrive at a distribution of property that reflects the 
specificities of the regime to which the spouses agreed when 
they got married. The situation was summarized by a French 
notary:34 “British law simply does not have the legal category 
of ‘matrimonial regimes.’ Without the concept of matrimonial 
regime, notaries cannot rely on notions of ‘acquests,’ ‘sepa-
rate’ or ‘personal property,’ ‘compensation’ or ‘debts between 
spouses.’ There is no entitlement to property acquired during 
the marriage, liquidation of the joint estate or matrimonial 
benefit under British law.”
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An analysis of these decisions makes one aware of the 
difficulties judges face in such situations, similar to the dif-
ficulties faced by notaries who must perform the same task.

The discretionary power of judges in common law 
countries also means that, in cases with significant financial 
stakes, each spouse will produce a certificate of custom 
on how the rules of the foreign country are implemented; 
unless a clear consensus emerges, the temptation for the 
French judge to apply known rules of French law by anal-
ogy is great.

However, solutions may exist to mitigate these difficul-
ties while respecting the spirit of common law countries.

Indeed, one could, in the case of a dispute between 
divorcing spouses, simply ask the French judge to appoint 
a joint foreign law expert who would make a recommenda-
tion on the issue of division of property based on the appli-
cable criteria of the foreign law. This practice of joint expert 
opinions is, furthermore, extremely widespread in common 
law countries when it is a matter of applying a foreign law 
in those countries.

The appointment of a joint expert should, however, 
be strictly defined by the French judge in order to avoid 
deviations.

In particular, one might imagine that the joint expert 
could be tempted to give an opinion on the issue of com-
pensatory allowance and the French judge therefore abso-
lutely must take care to specify the framework of the expert 
opinion in his or her decision, namely only the issue of the 
division of property between the spouses, and not that of 
spousal support after divorce,40 which takes into account 
the needs of one of the spouses. In the case of the British 
system, this means that the joint expert should make a rec-
ommendation while considering only the issue of “sharing” 
while setting aside the determination of the amount related 
to “needs” or “compensation.” In the case of the American 
system, this means a recommendation to carry out the “eq-
uitable distribution” of marital property.

It is essential for courts to strictly define the missions 
of joint experts they appoint when appropriate, in order to 
abide by the distinct rules of jurisdiction and of applicable 
law provided by European Regulations that apply to such 
questions, since British or American law applies in such sce-
narios only to the issue of the division of property between 
the spouses and not to issues of spousal support.

Practitioners of private international family law should 
review the practice of equating the rules of common law 
countries with the rules of French matrimonial regimes. 
Practitioners should not hesitate to advise their clients to 
use a joint expert, whether in the event of litigation or in the 
event of voluntary liquidation with a notary.

One should note, finally, that these difficulties exist 
whenever spouses do not provide in advance for the rules 
that will apply in the event of a divorce; whereas, these 

Published decisions on these issues are extremely rare 
and often rather topical.

The reasoning of a Poitiers Court of Appeals decision 
of 2014 is rather interesting.36 In this decision, the spouses, 
who had married under the separation of property regime, 
had acquired an immovable property and the dispute 
had to do with the division of this property. Rather than 
reasoning directly by analogy with the rules of French law, 
the court, asked by the wife to do so, agreed to apply the 
criteria of Articles 24 and 25 of the Matrimonial Causes of 
1973 to determine the spouses’ rights and potential debts.

In a Paris Court of Appeals decision37 to which Brit-
ish law applied, the French judge had already taken into 
account the considerable discretionary power that a British 
judge would have if ruling on the fate of the marital home. 
Thus, the French judge, seeking to adapt the law, took the 
attitude that a British judge applying the law would have. 
He made use of British judges’ wide purview and ruled 
without relying on a French matrimonial regime.

French judges’ efforts have sometimes created complete 
confusion between French law concepts and foreign law 
concepts, which ended up being conflated. For example, 
in a 2016 decision, the Agen Court of Appeals38 acknowl-
edged that British law applied to the issue of liquidating 
the matrimonial regime. It specified that, under British law, 
“matrimonial regimes per se do not exist and the parties’ 
relationships are governed by rules similar to separation of 
property, the liquidation of common interests being tem-
pered by the principle of equity which de facto establishes 
a presumption of liberality leading to a division in half in 
certain cases.” It rejected the application of any occupation 
compensation, a concept which is unknown in British law. 
However, the court established a monetary sum which it 
ordered the husband to pay the wife. Thus, despite having 
a certain understanding of the British system, French judges 
tend to make associations with known concepts of French 
law, even if such mechanisms are unknown in British law.

Finally, another decision of the Agen Court of Appeals39 
may be cited in which, to oppose the seizure and sale of a 
car, the debtor invoked the “British legal regime of separa-
tion of property,” which he claimed the spouses were sub-
ject to, against the plaintiff creditor in an attempt to obtain 
thereby an acknowledgment of the existence of his wife’s 
joint rights over the vehicle (in order to have the seizure 
nullified). The French judge considered that, in the absence 
of any indication in the sale contract of joint financing of 
the vehicle, and the existence of a registration in the hus-
band’s name alone, it was the sole property of the husband. 
A reading of the reasoning of this decision is interesting in 
that it allows one to see the implicit will of the trial judge to 
implicitly follow the rules of evidence of the French regime 
of separation of property to determine whether the vehicle 
in question was joint property or not according to the British 
regime, which nonetheless applied, unfortunately, without 
conducting a real substantial analysis of the rules of British 
law.
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rules may, by and large, be anticipated today by prenuptial 
agreements or marriage contracts and, by anticipating them, 
future disputes may be avoided.

If there is no prenuptial agreement or marriage contract, 
we must now take into consideration the particularities of 
the rules of common law countries on the division of prop-
erty. Otherwise, we will continue to try to fit a square peg 
into a round hole.
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Spousal Maintenance and the 2017 Tax  
Cuts and Jobs Act 
Understanding and Neutralizing TCJA’s Impact with a  
Focus on New York 
By Cheri R. Mazza 

This article is based on the author’s presentation for the May 20, 2019 Brooklyn Bar Associa-
tion Panel Discussion entitled, Financial Impact in New York Divorces: Federal Tax Cuts and Jobs 
Act 2017 (TCJA) Impact on Spousal Maintenance and More, and moderated by Hon. Jeffrey S. 
Sunshine. 

The 2017 Tax Cuts and Jobs Act (TCJA) created an urgency for matrimonial attorneys and their cli-
ents to finalize divorce separation agreements by the end of 2018 in order to maintain the status quo as-
sociated with taxable and deductible post-divorce maintenance payments. Almost a year has passed 
since the flurry of activity, and beginning with agreements entered into as of January 1, 2019, attorneys 
and judges have faced the task of whether and how to allocate the additional tax burden between the 
payee and the payor. While the maintenance provision is by far the most significant consideration for 
post-2018 separation agreements, other important TCJA changes include reduced tax rates, increased 
standard deductions, the elimination of exemption deductions, reduced itemized deductions, enhance-
ments to child tax credits and earned income credits. Furthermore, although the alimony provision is per-
manent other individual tax changes are set to phase out in 2025.  

The interplay of the various TCJA changes pose a challenge for attorneys and judges as they find 
ways to grapple with the impact on post-2018 separation agreements. In New York, although the formula 
approach allows for income tax adjustments, it certainly didn’t anticipate a complete federal income “tax 
axe” for post-divorce maintenance payments. Now that all parties are forced to accept that, beginning 
with 2019 separation agreements, maintenance is no longer taxable nor deductible, it’s imperative to con-
sider the individual TCJA provisions that can be used to neutralize the tax impact on the post-divorce es-
tate. 

This article presents a comprehensive overview of individual 2017 TCJA provisions that impact di-
vorcing individuals and the post-divorce estate. The overview is followed by a series of examples compar-
ing taxable/deductible maintenance (pre-TCJA) to nontaxable/nondeductible maintenance (post-TCJA) to 
illustrate how provisions such as the child tax credit, earned income credit and the allocation of depend-
ents and head-of-household filing status can be used to cushion the blow for nondeductible/nontaxable 
alimony. The examples focus on New York, which distinguished itself from other states by preserving the 
taxability/deductibility of alimony at the state income tax level. However, the federal provisions and the 
framework for assessing the impact of TCJA are applicable to divorces in all states. Additionally, the ex-
amples are useful in assessing modifications to pre-2019 separation agreements as well as in determin-
ing potential changes to existing pre- and post-nuptial agreements. 

Overview of Significant 2017 TCJA Changes 
Loss of Federal Post-Divorce Maintenance Deduction—A Game Changer in Divorce  

For nearly 80 years, those who paid post-divorce maintenance, generally referred to as alimony, ben-
efited from the ability to deduct amounts paid from their gross income when filing federal income tax re-
turns.1 Thanks to changes introduced with the 2017 TCJA, for agreements entered into after December 
31, 2018, those days are over. Adding salt to the wound is the fact that, while other individual tax provi-
sions expire in 2025, the alimony provision does not. 

The Change: Post-Divorce Maintenance Is No Longer Deductible or Taxable on Federal Returns 
The elimination of the taxability/deductibility of post-divorce maintenance applies to all divorce or sep-

aration agreements entered into on or after January 1, 2019. In fact, beginning with 2019 tax returns, the 
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IRS added a line to Form 1040, Schedule 1 requiring taxpayers to report the date of their divorce or sepa-
ration agreement. If that date is on or before December 31, 2018, pre-TCJA rules apply, allowing payors 
to deduct and payees to report alimony on their federal income tax returns. 

The Impact 
The changes related to post-divorce maintenance create a windfall for the federal government on 

several levels. First, by placing the tax burden with the payor, who is generally in a higher tax bracket 
than the payee, alimony is effectively taxed at a higher marginal rate. Second, the TCJA eliminates the 
under-reporting or lack of reporting by payees as well as the over-reporting of deductions by payors. Fur-
thermore, if maintenance is a payee’s primary or only source of income, tax benefits associated with the 
payee’s use of the standard deduction plus itemized deductions in excess of the standard deduction, are 
forever lost. Additionally, benefits related to child tax credits and/or earned income credits can be reduced 
or lost if allocation of dependents aren’t carefully evaluated in light of the nontaxability of alimony and 
other changes in the tax code.  

Consideration and understanding of the above tax considerations can be used to minimize the gov-
ernment’s windfall and maximize the wealth maintained by the post-divorce estate. For New York di-
vorces, that translates into adjustments resulting from amounts derived from application of the New York 
post-divorce maintenance formula and potentially revisions at the New York legislative level to the for-
mula itself.  

Attorneys and other professionals delivering guidance in these matters should be aware that any revi-
sions made to pre-2019 separation agreements must now specify whether or not post-divorce mainte-
nance payments remain taxable/deductible. In addition, they must also consider implications of TCJA and 
whether there is a need to modify existing pre- and post-nuptial agreements.  

N.Y. Decouples from Federal—Post-Divorce Maintenance Taxable/Deductible on N.Y. State 
Returns 

For New York State (NYS) and New York City (NYC) income tax returns, payors who are New York 
residents or who have New York sourced income even though they are non-residents may continue to 
deduct post-divorce maintenance payments from their gross income regardless of when the separation 
agreement was executed. Such payments will be reported on New York Schedule IT-225 as subtractions 
from federal adjusted gross income. Payees who are New York residents continue to claim post-divorce 
maintenance payments as income by reporting them on New York Schedule IT-225 as additions to fed-
eral adjusted gross income.  

The decoupling of New York from federal creates disconnections in tax filings and opportunities for 
divorce negotiations. For example, consider a payee whose only source of income is post-divorce mainte-
nance. If the payee is a New York resident, a state income tax return reporting amounts received from 
post-divorce maintenance is required, which implies that New York payees below federal filing thresholds 
must nonetheless file federal returns.2 Also, consider various residency scenarios. If both the payor and 
the payee are New York residents, alimony is deductible and taxable at the New York level. However, if 
the payor is a New York resident and the payee is or becomes a New York nonresident, it’s a win-win for 
the post-divorce estate, because the payor benefits from deducting post-divorce maintenance at the New 
York level, while the payee benefits by not reporting it as income. Furthermore, if the payor is a New York 
non-resident with New York-sourced income, the post-divorce maintenance can be deducted by the payor 
on a New York non-resident return. Current and potential scenarios regarding New York tax returns and 
residency status should be considered in adjusting post-divorce maintenance under the New York for-
mula approach. 

The Impact 
The benefits associated with post-divorce maintenance payments that are deductible by a payor and 

taxable for a payee combine to produce a net savings for the post-divorce estate when the payor is in a 
higher tax bracket than the payee, likely to be the case in many divorces. Now that maintenance is no 
longer taxable nor deductible at the federal level for post-2018 agreements, this provides an important 
opportunity for matrimonial practitioners to present alternative scenarios so that the parties can choose 
whether to share the new tax burden or assign it to either the payor or the payee.  



34 NYSBA  Family Law Review  |  Summer 2020  |  Vol. 52  |  No. 2

LEAP is the best system for lawyers

and staff to work from home

Manage Your Practice 
from Home

We make it easy to work remotely, immediately

At LEAP it is our duty to help law firms be productive during this unprecedented time. We take this 

commitment very seriously, which is why our software is available for demonstration, purchase, 

installation and training entirely online. We have the tools law firms need to empower their empower 

their employees to work remotely immediately, while maintaining positive cashflow and minimal 

downtime in the transition.

www.leap.us



NYSBA  Family Law Review  |  Summer 2020  |  Vol. 52  |  No. 2 35    

LEAP’s innovative client service portal 

can serve as your 24/7 digital receptionist

Serve Your Clients 
from Home

By using this site you agree to the Terms of Use

and Privacy Policy .

powered by LawPay

Go Paperless Faster

 � Eliminate paper forms

 � Replace your payment terminal

Pay Your Bill

Please enter your reference number

Need Help?

By using this site you agree to the Terms of Use

and Privacy Policy .

powered by LawPay

Reference number

NEXT

What is a reference number?

Book your online demonstration today.  � (201) 208-0010

Don’t miss out on potential clients

 � Detailed intake forms

 � Online payment options

 � Secure free document sharing

 � Online appointment 

booking

 � Legal CRM



36 NYSBA  Family Law Review  |  Summer 2020  |  Vol. 52  |  No. 2

Itemized Deductions Limited, Standard Deductions Increased and Tax Rates Reduced 
The TCJA limited certain itemized deductions that were traditionally relied upon to produce significant 

tax savings. Of particular note is the $10,000 limitation on state and local tax (SALT) deductions (e.g., 
property and income) and the establishment of a $750,000 principal limitation on qualified residential 
mortgage debt acquired after December 15, 2017 which effectively reduces the coveted mortgage inter-
est deduction.3 Additionally, interest on home equity loans and lines of credit are limited to $100,000 
loans, the proceeds of which must be used for capital improvements on the residence.  

To offset the limitations in itemized deductions and simplify the tax code, the TCJA increased stand-
ard deduction amounts as follows: 

Standard Deductions 
Pre- and Post-TCJA 

 Filing Status 
 Single and Married 

Filing Separately Head-of-Household Married Filing Jointly 
Pre-TCJA 2017  $6,350  $9,350 $12,700 
Post-TCJA:    
 2018 $12,000 $18,000  $24,000 
 2019 $12,200 $18,350  $24,400 
 2020 $12,400 $18,650  $24,800 
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Additionally, the tax code reduced tax rates with the top marginal rate going from 39.6 pre-TCJA to 
37.0%. The post-TCJA tax tables with calculations by bracket for Single and Head-of-Household (HOH) 
filing status are displayed below. 

 

 
 

Note that the Single and HOH tax tables converge at $82,500 of taxable income. Furthermore, with 
taxable income above $82,500 the preference for HOH over Single filing status equates to $1,392 in tax 
savings. When assessing allocation of dependents and filing status, the tax savings of HOH, along with 
child tax and earned income credits (both discussed below) should be considered. However, the filing sta-
tus is a moving target in the sense that children leave the parents’ home and divorced individuals re-
marry, resulting in the filing options of Married Filing Jointly or Married Filing Separately. 

The tax benefit associated with HOH vs. Single filing status can be quantified. As displayed above, at 
taxable income levels of at least $82,500 the tax savings for HOH compared to Single are $1,392. In ad-
dition, the $6,250 difference in the 2019 standard deduction for HOH ($18,650) versus Single ($12,400) 
multiplied by the marginal tax rate equates to additional tax savings. For example, if a taxpayer is in a 
32% tax bracket the standard deduction for HOH versus Single yields additional tax savings of $2,000 
($6,250 x 32%). 

The Impact 
In divorces in which the payee’s only source of income is post-divorce maintenance, the TCJA results 

in the loss of benefits associated with the standard deduction plus any itemized deductions in excess of 
the standard deduction. Thus, for the 2019 tax year the lost deduction is $12,200 (Single) or $18,350 
(HOH) plus any itemized deductions above those amounts such as SALT, mortgage interest and charita-
ble contributions. The measurable impact is equal to the lost deduction multiplied by what would have 
been the payee’s marginal tax rate if maintenance had remained taxable. For example, if the payee’s 
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marginal federal tax rate is 22%, the loss of the standard deduction equates to an annual cost to the post-
divorce estate of $2,684 (Single) or $4,037 (HOH). If the payee has mortgage interest, property taxes, 
and contributes to charities the loss to the post-divorce estate is higher.  

Illustration: Assume that $75,000 post-divorce maintenance is the payee’s only source of income 
and that the post-divorce filing status for both the payee and the payor is Single because there are no 
qualifying children. The payee has itemized deduction of $25,000 associated with a mortgage, property 
tax and contributions. The payor’s marginal tax rate is 37%.  

For the payee, if post-divorce maintenance was taxable, the federal tax on $50,000 of taxable income 
would be $6,858. The comparison for pre- and post-TCJA for the payee is as follows: 

 

Payee 
Post-Divorce Maintenance and Itemized Deductions 

Pre- vs. Post-TCJA 
Tax Year 2019 

Filing Status: Single 
Dependents: 0 
Marginal Tax Bracket: 22% 

Post-Divorce Maintenance 
Pre-TCJA 
Taxable 

Post-TCJA  
Non-Taxable 

Post-Divorce Maintenance $75,000 $75,000 
Itemized Deductions    25,000  
Taxable Income $50,000 $         0  
Federal Income Tax $ 6,858 $         0 
Effective Tax Rate on Maintenance     9.14%  
Net-of Tax Maintenance (Annual) $68,142 $75,000 
Net-of-Tax Maintenance (Monthly)  $ 5,678  $ 6,250 

 

For the payor, deductible post-divorce maintenance would result in a tax benefit of $27,750, calcu-
lated as $75,000 multiplied by the payor’s marginal rate of 37%. Thus, the pre-TCJA net-of-tax cost of 
post-divorce maintenance to the payor is $47,250. In this scenario, what is the cost of the non-deductibil-
ity of maintenance to the post-divorce estate and who should pick up the tab? 

 
Post-Divorce Estate 

Cost of Nondeductible and Nontaxable Maintenance 
2019 Tax Year 

Filing Status: Single 
Dependents: None 
Payee/Payor: 22% / 37% marginal rates Payee Payor 
Net-of-Tax Post-Divorce Maintenance:   
Post-TCJA Income (Cost) $75,000 $(75,000) 
Pre-TCJA Net-of-Tax Income (Cost)   68,142   (47,250) 
Benefit (Cost) of TCJA $  6,858 $(27,750) 
Payor (Cost) of TCJA  (27,750)  
TCJA Cost to Post-Divorce Estate $(20,892)  
Effective tax rate on loss of post-divorce mainte-
nance deduction ($20,892/$75,000) 

 
   27.86% 

 



NYSBA  Family Law Review  |  Summer 2020  |  Vol. 52  |  No. 2 39    

On a monthly basis, the post-divorce maintenance is $6,250 with a post-TCJA cost to the couple of 
$1,741 ($20,892/12). Should this cost be divided, resulting in $870 less per month to the payee? Or, 
should the payor bear the entire cost without reducing the $6,250? Should the payee’s discretion over 
whether to have a mortgage, property taxes and contributions be considered in determining the division of 
cost?  

The Deduction for Personal and Dependency Exemptions Eliminated 
Prior to the 2017 TCJA, taxpayers received deductions from adjusted gross income for personal ex-

emptions plus any qualified dependents claimed on their tax return. For 2017, the amount was equal to 
$4,050 per exemption, with the total amount of the deduction phased out based on adjusted gross income 
(AGI) limitations. For couples with qualifying children, the divorce and separation agreements typically 
specified which spouse could use the child exemptions in any given tax year. 

Although the 2017 TCJA eliminated exemption deductions, it didn’t eliminate the need to determine 
dependency status of children because, as discussed below, both the child tax credit and the earned in-
come credit are based on the number of qualifying children claimed as dependents. In a divorce, an un-
derstanding of qualifying child, custodial versus noncustodial parent and what is required to claim HOH 
status, child tax credits and earned income credits is imperative. Additionally, with the nontaxability of 
maintenance resulting in lower or zero tax liability for many payees, the role of tax liability and earned in-
come in assessing child tax and earned income credits should be understood. 

What Is a Qualifying Child? 
The definition and determination of “qualifying child” is important for both HOH filing status and de-

pendency purposes. 

1.  For HOH filing status purposes, a qualifying child is defined as a son, daughter, stepchild, or 
grandchild who lived with you for more than half the year. The child must be single and is a qualify-
ing child even if you can’t claim him or her as a dependent. 

2.  For dependency purposes, a qualifying child is a son, daughter, stepchild, brother, or sister that is 
under the age of 19 at the end of the year and younger than you; under the age of 24 if a student; 
or any age if permanently disabled. The person must have lived with you for more than half the 
year. 

3.  As discussed below, in a divorce the custodial parent can sign away his or her right to a child that 
otherwise qualifies as a dependent.  

4.  Only one person can claim a qualifying child for HOH and/or dependency purposes.  

How Is Custodial vs. Noncustodial Parent Determined in Divorce? 
In a divorce the determination of custodial versus noncustodial parent is determined according to the 

number of nights the child spent with each parent. If the child spent an equal number of nights with each 
parent in any given year (e.g. 50/50 custody), the parent with the higher adjusted gross income is consid-
ered to be the custodial parent.  

Can a Non-Custodial Parent Claim a Child as a Dependent? 
Yes. Typically, the custodial parent claims the child as a dependent. However, a non-custodial parent 

can claim a child if the custodial parent gives up the right by filing IRS Form 8832, making a written decla-
ration to release the claim for the dependent.  

Can a Taxpayer File Head-of-Household Without Claiming a Dependent? 
Yes. For HOH filing status, it is not necessary for the taxpayer to claim a dependent. However, the 

home of the taxpayer needs to be the main home of the qualifying child for more than half the year even if 
the non-custodial parent is claiming the dependent because you gave it up by filing Form 8832. For ex-
ample, it is possible for one parent to use the benefits of HOH filing status, while the other parent claims a 
child as a dependent for other purposes such as the child tax and earned income tax credits. With non-
taxable alimony, this concept creates a unique opportunity for one party to receive refundable tax credits, 
while the other party receives the benefit of HOH status resulting in lower federal tax.  
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Can a Taxpayer Claim a Child Tax Credit (Discussed Below) Without Claiming a Dependent? 
No. In order to claim a child tax credit, the taxpayer must claim at least one dependent. As indicated 

above, a non-custodial parent can claim a child as a dependent as long as the custodial parent officially 
gave up the right.  

Can a Taxpayer Claim an Earned Income Credit (Discussed Below) Without Claiming a 
Dependent? 

Yes. If you don’t claim a child that qualifies you for earned income tax credit (EITC), you are eligible 
without a qualifying child if (1) you meet all the EITC basic rules and (2) you cannot be claimed as a de-
pendent or qualifying child on anyone else’s return and (3) you are at least 25 but under 65 years old on 
December 31, the end of the tax year.  

Child Tax Credit 
The TCJA expanded the amount, duration and availability of federal child tax credits resulting in a 

greater benefit available to more taxpayers. Divorce agreements should carefully consider which spouse 
benefits most, if at all, from the increased and potentially refundable child tax credits. To claim the refund-
able portion of the credit a taxpayer must have earned income.4 

The Change: A Doubled Credit for Those Who Claim Dependents and Incur a Tax Liability 
For taxpayers who claim a qualifying child as a dependent, the child tax credit has doubled to a maxi-

mum of $2,000 per child 16 or younger at the end of the calendar year. The TCJA allows taxpayers to re-
ceive a refundable credit for as much as $1,400 per child, which means that even if the tax liability is zero, 
the taxpayer may be eligible for a refund. The refundable credit is available to taxpayers with an “earned 
income” threshold of $2,500 and is capped at 15% of earned income in excess of that amount up to 
$1,400 per child. For qualifying children between the ages of 17 and 24, the child tax credit has been in-
creased to $500 per child, limited to the amount of tax liability (i.e., it is not refundable). 

Applicable through 2025, the child tax credits phase out with adjusted gross income (AGI) of 
$200,000 for Single or HOH filers. With AGI of up to $200,000, a higher limit makes it available to more 
divorced taxpayers.  

The Impact 
At twice its previous level, the child tax credit is attractive to both the payor and payee, particularly as the 

number of children involved increases. However, due to the nontaxability of post-divorce maintenance for 
2019 agreements and beyond, the tax credits and allocation of dependents must be considered carefully. 

For example, if nontaxable post-divorce maintenance is a payee’s only source of income, the payee 
is not eligible for either of the child tax credits ($2,000 or $500), because there is no federal tax liability. 
Additionally, the payee is not eligible for the $1,400 refundable portion of the credit, due to the lack of 
earned income. 

However, if a payee has a tax liability resulting from other taxable income (including pre-2019 taxable 
post-divorce maintenance), they are eligible for child tax credits up to the amount of tax liability. Absent 
use of the $2,000 credit based on tax liability, a payee with earned income above $2,500 is eligible for the 
$1,400 refundable credit for each qualifying child under the age of 17, which could equate to a bonus of 
$117 per month per child. Allocation of dependents and taxable income and earned income of the payee 
should be considered in conjunction with whether or not the payor can receive the full benefit of $2,000 
per child. If the payor benefits fully, the post-divorce estate could lose $600 per child if the dependency 
exemptions are not carefully considered.  

In considering the tax impact on the New York post-divorce maintenance formula, the child tax credits 
can be used to provide a bonus to the payee or considered as a mitigating factor to the payor for the non-
deductibility of post-divorce maintenance. Either way, to avoid allowing more of a windfall to the govern-
ment, it is important to preserve as much of the credits as possible by carefully weighing the facts and cir-
cumstances, including the age of the children and the projected taxable income and earned income of 
both parties. Also, dependency exemptions and child tax credits must be considered in conjunction with 
filing status. 
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In divorces in which alimony is the payee’s only source of income, with one child under the age of 17, 
allocating the dependent to the payee could cost the post-divorce estate $2,000 per year. However, be-
fore jumping to conclusions about allocation of dependents based on the child tax credits make sure to 
also consider the earned income credit. 

The Earned Income Credit 
If the child tax credit and the case for the allocation of dependents isn’t confusing enough, consider the 

earned income credit (EIC) and the different criteria for income and “qualifying” dependents. In order to 
qualify for the EIC, the taxpayer must have some type of earned income, such as wages or self-employment 
income. Even if post-divorce maintenance is taxable and considered as part of adjusted gross income, it is 
not considered earned income. Thus, a payee with taxable or non-taxable post-divorce maintenance and no 
earned income will not qualify for the earned income credit. Furthermore, taxpayers with investment income 
(e.g., dividends, interest, capital gains) in excess of $3,600 do not qualify for the EIC. 

For the child tax credit, qualifying children fall into one of two categories: 16 or younger or between 17 
and 24. For the EIC for a child to qualify, at the end of the year he or she must be younger than 19 or, if a 
full-time student, the age limitation is relaxed to younger than 24. 

As shown in the following table, the maximum earned income credit is based on the number of quali-
fying children. The credit phases out with earned income and is limited to adjusted gross income as fol-
lows for Single or HOH: 

 

Earned Income Credit 
Tax Year 2019 

Maximum Credit, Phaseout Range, and AGI Limit 
Number of Qualifying 

Children 
Maximum 
Credit 

Earned Income  
Phaseout Amounts 

AGI Limit for Sin-
gle or HOH 

0 $   529 $  8,650 to $15,570 $15,570 
1 $3,526 $19,030 to $41,094 $41,094 
2 $5,828 $19,030 to $46,073 $46,073 

3 or more $6,557 $19,030 to $50,162 $50,162 
 

The earned income credit is fully refundable. Therefore, if a taxpayer qualifies, even if the tax liability 
is zero, the credit will provide a bonus upon the filing of a federal return. If a payee has earned income 
and qualifies for the maximum credit, on a monthly basis the credit equates to a bonus of $294 for one 
child, $487 for two children and $546 for three or more children. This tax bonus can be considered in ap-
plying the New York post-divorce maintenance formula. However, as with the child tax credit, the age and 
education status of the children must be carefully considered into future years. Also, the credit won’t ar-
rive automatically and, thus, the payee must be diligent about filing a return to receive the payment.  

The Impact 
The EIC may be even more valuable to the post-divorce estate than the child tax credits. With the 

maximum earned income phaseout amounts of $50,162, in most divorces it’s unlikely that the payor will 
benefit from the EIC. However, a payee with post-divorce maintenance as a primary source of income 
and earned income below or within the phase-out-range, can incrementally benefit with each child up to 
three. Therefore, it may be advisable to consider the allocation of dependents in terms of the EIC before 
considering the allocation for purposes of the child tax credit. 

Prior to TCJA when alimony was taxable/deductible, the dependency exemptions were valuable 
simply because they provided a reduction against taxable income of $4,050 per dependent. With the non-
taxability of alimony and the elimination of the deduction, it’s nonetheless important to determine which 
divorcing spouse benefits the most from claiming the children. In doing so, the interplay of filing status 
and standard deductions combined with an assessment of benefits resulting from earned income credits 
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and child tax credits should be analyzed and considered in applying the New York post-divorce mainte-
nance formula.  

The full impact of nontaxable/nondeductible alimony and the other TCJA changes is best understood 
by comparing tax-effected maintenance awards pre-TCJA to post-TCJA. The impact to the post-divorce 
estate can then be evaluated to determine potential adjustments to maintenance awards both within and 
outside of the New York formula. 

Examples—Taxable Versus Nontaxable Post-Divorce Maintenance 
The following sections provide examples illustrating the impact of the 2017 TCJA on post-divorce es-

tates using the 2019 tax year. The examples are useful in assessing post-2019 maintenance awards as 
well as modifications to separation, prenuptial and postnuptial agreements in existence prior to 2019. 

The examples vary according to filing status, number of qualifying dependents and whether or not the 
payee has earned income in addition to post-divorce maintenance. Income tax at both the Federal and 
New York State level are considered, with an assumption that the payor and payee reside within New 
York City and thus pay taxes as New York City and New York State residents. 

Examples 1 through 3 focus on maintenance awards that fall within the New York formula while Ex-
amples 4 and 5 focus on higher-net worth situations in which awards fall outside of the New York formula. 
The taxable/deductible calculations represent maintenance awards prior to 2019 (pre-TCJA) and the non-
taxable/nondeductible calculations represent maintenance awards in 2019 and beyond (post-TCJA). Ad-
ditional TCJA changes including tax rate, standard deductions, and child and earned income credits are 
used in both the pre- and post-TCJA scenarios. The QBI deduction, is considered in Example 1.    

Examples Within the New York Formula 
Examples 1-3, illustrate scenarios that fall within the New York maintenance formula criteria by as-

suming that the payor earns the maximum income of $184,000. In Example 1 there are no qualifying chil-
dren and thus, both the payor and the payee file Single. Examples 2 and 3 assume that there are two 
children under the age of 17 that each qualify for the maximum $2,000 child tax credit. In Examples 2 and 
3, under the New York formula approach child support is calculated and considered in determining post-
divorce maintenance. Examples 2A vs. 2B and 3A vs. 3B differ according to whether the payee or the 
payor file HOH or Single. In the “A” Examples, the payor files HOH with 2 dependents (HOH/2) and the 
payee files Single with 0 dependents (Single/0). In the B Examples, the payor files Single/0 and the payee 
files HOH/2. Finally, in Examples 1 and 2 the payee’s only source of income is post-divorce maintenance. 
In Example 3, the payee has earned income, resulting in lower child support and lower post-divorce 
maintenance, relative to Example 2.  
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Example 1: No Dependents, Filing Status Single  
Example 1 illustrates the least complicated scenario, in that both parties will use the filing status of 

Single because there are qualifying children and thus, no dependency exemptions that need to be allo-
cated. Assuming no income for the payee and $184,000 for the payor, using the New York formula ap-
proach, the annual post-divorce maintenance is $49,919 ($4,160 per month). The pre-vs. post-TCJA ef-
fects are displayed in the following table.  

 
 

Post-TCJA, the payor loses a tax benefit of $13,125 while the payee gains a tax benefit of $4,337, 
resulting in an $8,788 loss to the post-divorce estate. From the payor’s perspective, the formula-based 
monthly maintenance payment of $4,160 is effectively increased by $1,094 ($13,125/12). From the 
payee’s perspective, the tax savings result in a monthly increase of $361 ($4,337/12). Thus, the monthly 
maintenance payment of $4,160, adjusted for tax, ranges from $4,521 (payee’s perspective) to $5,254 
(payor’s perspective), the difference of $733 being monthly windfall to the government ($8,788/12). The 
challenge to attorneys and judges is determining how to allocate the government windfall between the di-
vorcing spouses.  
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Example 2A and 2B 
In Examples 2A and 2B, there are two qualifying children and post-divorce maintenance is the 

payee’s sole source of income. Using the payor’s income of $184,000 and the New York formula, child 
support is $27,167 and maintenance is $33,279. The pre- vs. post-TCJA effects when the Payor files 
HOH/2 and the payee files Single/0 are displayed in the following table:  

 

 
 

Note that pre- and post-TCJA, the payor receives the full $4,000 benefit from the child tax credits and 
also receives a benefit from the higher standard deduction using HOH filing status. If the dependents and 
HOH filing status were allocated to the payee, the post-divorce estate would have lost $4,000 in child tax 
credits as well as the $6,150 increase in the standard deduction due to the fact that the payee has no tax-
able income. 

In this scenario, pre-TCJA compared to post-TCJA the payor’s tax benefit is reduced by $8,639 and 
the payee’s tax benefit is increased by $2,339, resulting in a $6,300 loss to the post-divorce estate. On a 
monthly basis, the payor’s post-divorce maintenance is effectively increased by $720 ($8,639/12)), but 
the payee only receives an additional $195 ($2,339/12), providing the Federal government with a monthly 
windfall of $525.  
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The pre-vs. post-TCJA effects when the Payor files Single/0 and the payee files HOH/2 are displayed 
in the following table for Example 2B:  

 

 
 

Compared to Example 2A, notice that both pre-TCJA and post-TCJA the benefit of the $4,000 child 
tax credit is no longer available. Pre-TCJA, when the payee files HOH and uses the dependents, the child 
tax credit is limited to the tax liability of $1,519. Post-TCJA, because there is no tax liability for the payee, 
the entire $4,000 child tax credit is lost. Furthermore, the payor loses the benefit of the higher standard 
deduction, while the payee receives no benefit from the standard deduction, whether filing Single or HOH.  

 

 
 

In Example 2B, when the payee uses HOH/2 versus Single/0, the pre and post-TCJA results are 
identical due to the fact that pre-TCJA, the child tax credit completely offsets the tax liability of $1,519. 
However, when the payor uses HOH/2 vs. Single/0, the tax liability pre- vs. post-TCJA is increase from 
$8,639 to $9,131 due to the loss of the $4,000 child tax credit and the increase in the standard deduction.  
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Examples 2A and 2B illustrate that careful consideration of filing status combined with allocation of 
dependents can be used to save tax dollars for the post-divorce estate. For the payor, HOH/2 results in a 
$7,946 lower tax liability. Alternatively, for the payee HOH/2 only results in a $1,132 lower tax liability. 
Thus, allocating HOH status and two dependents to the payor, rather than the payee who had no taxable 
income at the federal level, saved the post-divorce estate $6,814 in tax dollars as shown in the following 
table. 

 

 
 

The following table provides a detailed analysis of the $6,814 difference in favor of the payor using 
HOH/2:  

 

 
 

The higher standard deduction at the payor level provides a $6,150 decrease to taxable income for a 
$3,360 tax saving. Also, the payor benefits from the $4,000 in child tax credits because they are less that 
the total tax liability. Although the New York income tax is $546 higher when the payor claims the depend-
ents, it doesn’t exceed the tax savings of $7,360 at the federal level. 
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Example 3A and 3B 
In Examples 3A and 3B, there are two qualifying children and in addition to post-divorce mainte-

nance, the payee has earned income. Using the payor’s income of $184,000, the payee’s income of 
$55,200 and the New York formula, child support is $23,254 and maintenance is $20,961. 

The pre-vs. post-TCJA effects when the Payor files HOH/2 and the payee files Single/0 are displayed 
in the following table:  

 

 
 

Note that pre- and post-TCJA, the payor receives the full $4,000 benefit from the child tax credits and 
also receives a benefit from the higher standard deduction using HOH filing status.  

In this scenario, pre-TCJA compared to post-TCJA the payor’s tax benefit is reduced by $5,683 and 
the payee’s tax benefit is increased by $4,609, resulting in a $1,074 loss to the post-divorce estate. On a 
monthly basis, the payor’s post-divorce maintenance payment is effectively increased by $474 
($5,683/12)), but the payee only receives an additional $384 ($4,609/12), providing the Federal govern-
ment with a monthly windfall of $90.  
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The pre-vs. post-TCJA effects when the Payor files Single/0 and the payee files HOH/2 are displayed 
in the following table:  

 
 

Compared to Example 3A, note that pre- and post-TCJA, because the payee has income in addition 
to post-divorce maintenance, the payee also receives the full $4,000 benefit from the child tax credits as 
well as the benefit from the higher standard deduction using HOH filing status. In the post-TCJA scenario, 
the child tax credits almost reduce the payee’s tax liability to zero. 

In this scenario, pre-TCJA compared to post-TCJA the payor’s tax benefit is reduced by $6,175 and 
the payee’s tax benefit is increased by $3,150, resulting in a $3,025 loss to the post-divorce estate. Com-
pared to Example 3A, where the payor claimed the dependents and used the HOH filing status, the wind-
fall to the government is higher mostly because the payor is in a higher marginal tax bracket and thus re-
ceives more benefit from the higher standard deduction. 

 
 

The following table compares Post-TCJA tax differences for the payee and payor when one or the other 
uses HOH/2 vs. Single/0. HOH vs. Single combined with claiming two dependents results in a $7,915 lower 
tax liability for the payor and a $6,611 lower tax liability for the payee. In this scenario, the benefit to the 
post-divorce estate for the payor claiming the dependents and using HOH filing status is only $1,304.  
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The following table provides a detailed analysis of the ($1,304) difference in favor of the payor using 
HOH/2:  

 
 

In Example 3B, the payor and payee each benefit from the higher standard deduction for HOH, be-
cause the payee has in come in addition to maintenance. Additionally, the payor and payee equally bene-
fit from the $4,000 child tax credits. However, when the payor uses HOH, the tax liability for the post-di-
vorce estate is lower by $2,108 because the payor benefits fully from the $1,392 tax savings for HOH and 
there is less income above the $82,500 HOH vs. Single threshold that is taxed at higher marginal rates. 
Although the New York income tax is $804 higher when the payor claims the dependents, it doesn’t ex-
ceed the $2,108 tax savings at the federal level. 

Examples Outside the New York Formula 
Examples 4 and 5 illustrate the impact of the 2017 TCJA on post-divorce estates using maintenance 

awards that fall outside the New York formula (i.e., high net-worth divorce). For maintenance purposes, 
payor/payee income is assumed to be $500,000/$40,000 in Examples 4A and 4B and 
$5,000,000/$200,000 in Examples 5A and 5B. As in the previous examples, there are two children under 
the age of 17 that each qualify for the maximum $2,000 child tax credit. In the “A” Examples, the payor 
files HOH with 2 dependents (HOH/2) and the payee files Single with 0 dependents (Single/0). In the “B” 
Examples, the payor files Single/0 and the payee files HOH/2. The examples assume that both the payor 
and payee have itemized deductions in excess of the standard deductions for HOH and/or Single. Specifi-
cally, total itemized deductions for the payor and payee are $38,500, consisting of $10,000 for state, local 
and property tax (maximum allowed under the TCJA) and $28,500 of mortgage interest based on the 
maximum allowable post-TCJA mortgage acquisition debt of $750,000 at an assumed rate of 3.8%. Con-
tributions are not considered, but would decrease federal taxable income for both parties.  
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Example 4A and 4B 
Example 4A and 4B illustrate taxable versus non-taxable post-divorce maintenance of $50,000 as-

suming payor income of $500,000, payee additional earned income of $40,000, and itemized deductions 
of $38,500 for both the payor and the payee. Although child support does not impact the analysis, it was 
assumed to be $90,000 in arriving at the post-divorce maintenance amount.  

Example 4A 
The pre-vs. post-TCJA effects when the Payor files HOH/2 and the payee files Single/0 are displayed 

in the following table:  

 

 
 

In Example 4A, pre-and post-TCJA, the payor’s adjusted gross income is above the limit in which the 
child tax credits can be utilized. Thus, the payor does not benefit from claiming the children as depend-
ents. Furthermore, because both the payor and the payee have itemized deductions that are well in ex-
cess of the standard deductions for HOH ($18,350) or Single ($12,200), there is no benefit to either for 
the additional increased standard deduction available for HOH. However, in both scenarios, because the 
payee’s income is below the $82,500 tax table convergence point for Single vs. HOH, from a tax rate per-
spective, the payor realizes the full tax savings of $1,392 by using HOH, while the payee would only re-
ceive partial benefit because taxable income is below $82,500.  
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In Example 4A, pre-TCJA compared to post-TCJA, the payor’s tax benefit is reduced by $17,500, 
which is $50,000 multiplied by the payor’s marginal tax rate of 35%. Because the payee is in a much 
lower tax bracket, the payee’s tax benefit from non-taxable maintenance is only increased by $7,124. The 
loss to the post-divorce estate resulting from nontaxable/nondeductible maintenance is $10,370. On a 
monthly basis, the payor’s post-divorce maintenance cost is increased by $1,458 ($17,500/12)), but the 
payee only receives an additional $594 ($7,124/12), providing the Federal government with a monthly 
windfall of $865. 

Example 4B 
The pre-vs. post-TCJA effects when the payor files Single/0 and the payee files HOH/2 are displayed 

in the following table:  

 

 
In Example 4B the payee receives benefit from claiming the dependents both pre- and post-TCJA. 

Specifically, with taxable maintenance, the tax liability of $5,911 results in the payee receiving full benefit 
from the $4,000 child tax credits. With nontaxable maintenance, the payee only receives a $151 benefit 
from the $600 per child portion of the nonrefundable child tax credit. However, because of the earned in-
come, the payee benefits entirely from the $1,400 per child ($2,800 total) nonrefundable portion of the 
child tax credit. Also, when post-divorce maintenance is nontaxable, the payee receives an earned in-
come credit of $1,217 because AGI is below the limit of $46,073. With two dependents the maximum EIC 
is $5,828. However, the maximum is phased out within the earned income range of $19,030 to $46,073.  
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Pre- and post-TCJA the payor receives no benefit from claiming the dependents and in both scenar-
ios (4A or 4B) whether filing HOH/2 or Single/0, the additional cost of non-deductible maintenance to the 
payor is $17,500. For the payee, pre-vs. post-TCJA, the benefit of nontaxable maintenance is $9,928 us-
ing HOH/2 compared to $7,124 using Single/0. Thus, pre-vs. post TCJA there is an additional benefit of 
$2,804 to the payee by using HOH filing status and claiming the children as dependents.  

Comparing Example 4A to 4B, there is a $3,323 benefit to the post-divorce estate when the payee 
uses HOH and claims the dependents. The payor’s additional cost of HOH/2 vs. Single/0 when mainte-
nance is non-deductible is $1,961 but the payee’s gain is $5,284. 

 

 
 

The following table provides a detailed analysis of the $3,323 difference in favor of the payee using 
HOH/2:  

 

 
 

The detailed analysis shows that when using HOH status, the payor’s federal income tax is lower by 
$1,392 because the taxable income exceeds the $82,500 tax table convergence threshold for HOH vs. 
Single. However, the payor’s income is above the $200,000 AGI limit for child tax credits and way beyond 
any limits for EIC. Interestingly, in this higher net worth scenario, earned income qualifies the payee for 
the additional child tax credits as well as the EIC.  
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Example 5A and 5B 
Example 5A and 5B illustrate taxable versus non-taxable post-divorce maintenance of $500,000 as-

suming payor income of $5,000,000, payee additional earned income of $200,000, and itemized deduc-
tions of $38,500 for both the payor and the payee. Although child support does not impact the analysis, it 
was assumed to be $60,000 in arriving at the post-divorce maintenance amount.  

Example 5A 
The pre-vs. post-TCJA effects when the Payor files HOH/2 and the payee files Single/0 are displayed 

in the following table:  

 
 

In Example 5A, pre-and post-TCJA, the adjusted gross income of both the payor and the payee are 
above the limit in which the child tax credits can be utilized. Thus, neither benefits from claiming the chil-
dren as dependents. Furthermore, because the payor and the payee each have itemized deductions that 
are well in excess of the standard deductions for HOH ($18,350) or Single ($12,200), there is no benefit 
to either for the additional increased standard deduction available for HOH. Finally, because the taxable 
income of the payor and the payee are above the $82,500 tax table convergence point for Single vs. 
HOH, from a tax rate perspective, both would realize the full tax savings of $1,392 by using HOH.  

 

 
 

In Example 5A, pre-TCJA compared to post-TCJA, the payor’s tax benefit is reduced by $185,000 
which is the post-divorce maintenance of $500,000 multiplied by the payor’s marginal tax rate of 37%. 
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The payee’s tax benefit from non-taxable maintenance is $176,723 because post-TCJA when mainte-
nance is nontaxable, the payee is in a lower tax bracket and the tax savings average 35.3% rather than 
37%. The loss to the post-divorce estate resulting from nontaxable/nondeductible maintenance is $8.277. 
On a monthly basis, the payor’s post-divorce maintenance cost is increased by $15,416 ($185,000/12)), 
and the payee effectively receives an additional $14,727 ($175,723/12), providing the Federal govern-
ment with a monthly windfall of $670.  

Example 5B 
The pre-vs. post-TCJA effects when the payor files Single/0 and the payee files HOH/2 are displayed 

in the following table:  

 
 

In Example 5B when maintenance is nontaxable, the payee’s adjusted gross income (based on 
earned income) equates to the cutoff for receiving the full benefit of the child tax credits. Thus, the payee 
and the post-divorce estate benefit when the payee uses HOH and claims both children as dependents. 
With non-taxable maintenance, the payee’s tax liability of $33,722 resulting from taxable earned income 
results in the full benefit from the $2,000 per child tax credit. There is no earned income credit for the 
payee because AGI/earned income are well above the $46,073 AGI limit as well as the $19,030 to 
$45,073 earned income range.  

 

 
 

Pre- and post-TCJA the payor receives no benefit from claiming the dependents and in both scenar-
ios (5A or 5B) whether filing HOH/2 or Single/0, the additional cost of non-deductible maintenance to the 
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payor is $185,000. For the payee, pre- vs. post-TCJA, the benefit of nontaxable maintenance is $179,331 
using HOH/2 compared to $176,723 using Single/0. Thus, pre-vs. post TCJA there is an additional benefit 
of $2,608 to the payee by using HOH filing status and claiming the children as dependents.  

Comparing Example 5A to 5B, there is a $2,506 benefit to the post-divorce estate when the payee 
uses HOH and claims the dependents. The payor’s additional cost of HOH/2 vs. Single/0 when mainte-
nance is non-deductible is $2,076 but the payee’s gain is $4,582. 

 

 
 

The following table provides a detailed analysis of the $2,506 difference in favor of the payee using 
HOH/2:  

 

 
 

The analysis for the payor in Example 5A is the same as in Example 4A. Specifically, when using 
HOH status, the payor’s federal income tax is lower by $1,392 because taxable income exceeds the 
$82,500 tax table convergence threshold for HOH vs. Single. Additionally, as was in Example 4A, the 
payor’s income is above the $200,000 AGI limit for child tax credits and way beyond any limits for EIC. 
For the payee, in this high net worth scenario, the tax liability on the earned income qualifies for the full 
$4,000 in child tax credits. However, the earned income of $200,000 is above the limits for EIC.  

Summary and Conclusions 
The examples illustrate how the careful consideration of filing status and allocation of dependents can 

limit the windfall to the government for the change in the taxability and deductibility of post-divorce 
maintenance. In fact, when payor AGI is greater than $200,000 and/or post-divorce maintenance falls out-
side of the New York formula approach (i.e., payor income more than $184,000), in order to preserve 
child tax credits, which phase out at $200,000 AGI, it is usually more beneficial to allocate the dependents 
to the payee. When maintenance falls within the New York formula, the most tax effective allocation of 
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dependents and filing status may depend on whether the payee has earned income in addition to post-
divorce maintenance. Also, when there are two or more dependents, consideration should be given to di-
viding the dependents if both the payor and the payee receive equal tax benefit from HOH filing status 
and are both eligible for child tax credits. Although there are no hard and fast rules, the framework pro-
vided by the examples in this paper can be used to develop models for analyzing and adjusting mainte-
nance awards both within and outside of the New York formula approach. Ultimately, complicated and 
ever-changing financial scenarios along with a misunderstanding of new and old tax regulations can re-
sult in costly mistakes for divorcing couples and their attorneys. With the changes brought on by the 2017 
TCJA, perhaps more now than ever, it is wise for attorneys and clients to consider retaining a financial 
professional that specializes in both matrimonial litigation and income tax preparation and planning. 

Cheri Mazza. PhD, CPA/CFF/ABV, CFF, MAFF is a Partner at PKF O’Connor Davies with more 
than 35 years of experience that includes public accounting, academics and research, financial 
forensics, business valuation, and standard setting (FASB). She provides litigation support to at-
torneys on a range of financial matters, serves as a consulting and testifying expert in litigation 
matters and has published numerous articles in professional and academic journals. She focuses 
in the matrimonial area and maintains a select group of clients for which she provides tax prepa-
ration and planning services.  

1 The terms alimony, post-divorce maintenance and maintenance are used interchangeably. Internal Revenue Code Section 71, 
which was stricken by the 2017 TCJA, used the term alimony or separate maintenance and defined it as “any payment in cash 
if (a) such payment is received by (or on behalf of) a spouse under a divorce or separation instrument, (b) the divorce or 
separation instrument does not designate such payment as being not includible in gross income and not allowable as a 
deduction, (c) in the case of spouses legally separated under a decree of divorce or of separate maintenance, the payee 
spouse and the payor spouse are not members of the same household at the time such payment is made, and (d) there is no 
liability to make any such payment after the death of the payee spouse and there is no liability to make any payment (in cash 
or property) as a substitute for such payments after the death of the payee spouse.”   

2 Post-TCJA, with the elimination of dependency exemptions, the filing threshold equates to the standard deduction, which for 
2019 is $12,200 (Single), $18,350 (Head-of-Household) and $24,200 (Married Filing Jointly). Depending on filing status, if your 
income exceeds the amount of the standard deduction, you are required to file a federal return.  

3 Acquisition debt acquired before 12-15-17 is subject to a $1,000,000 principal limitation. 
4 Generally speaking, earned income includes wages, salaries, tips and other employee pay and net earnings from self-

employment. 
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A New Factor in the New York Equitable Distribution 
Law: Domestic Violence
By Alexandra Weaderhorn

retaining such asset or interest intact and free from 
any claim or interference by the other party;

(11)  the tax consequences to each party;

(12)  the wasteful dissipation of assets by either spouse;

(13)   any transfer or encumbrance made in contemplation 
of a matrimonial action without fair consideration;

(14)   any other factor which the court shall expressly find 
to be just and proper.2

In issuing decisions regarding equitable distribution, 
courts are required to enumerate in their decisions, the factors 
applied in coming to their decision. Thus, courts in New York 
are not given unfettered discretion to the division of property, 
but are guided by these factors. They do, however, have the 
final catchall factor in the law, which the courts have invoked 
for certain compelling public policy reasons. 

The new 15th factor (re-numbered 14),3 which became ef-
fective May 3, 2020, requires the Court to consider “whether 
either party has committed an act or acts of domestic vio-
lence, as ascribed in subdivision 1 section 459-a of Social 
Services Law, against the other party and the nature, extent, 
duration and impact of such act or acts.” https://www.
nysenate.gov/legislation/laws/DOM/236.

Section 459-a, subdivision 1 of the Social Services Act 
states, 

“Victim of domestic violence” means any 
person over the age of sixteen, any married 
person or any parent accompanied by his 
or her minor child or children in situations 
in which such person or such person’s child 
is a victim of an act which would constitute 
a violation of the penal law, including, but 
not limited to acts constituting disorderly 
conduct, harassment, aggravated harass-
ment, sexual misconduct, forcible touching, 
sexual abuse, stalking, criminal mischief, 
menacing, reckless endangerment, kidnap-
ping, assault, attempted assault, attempted 
murder, criminal obstruction of breathing or 
blood circulation, or strangulation;  and 

Alexandra Weaderhorn is a matrimonial attorney 
based in Nassau County working at Schonfeld & Gold-
ring, LLP. She can be reached via email at aw@schonfel-
dandgoldring.com.

A recent law passed in New York adding a new factor to 
the Domestic Relations Law as it relates the equitable distri-
bution.1 The new law will explicitly provide a legal basis and 
obligation for courts to consider domestic violence when de-
ciding the outcome of equitable distribution in divorce cases. 

Previous to the amendment, (and applicable to prior 
commenced actions), Domestic Relations Law Section 236 (B)
(5)(d), provides,

In determining an equitable disposition of property un-
der paragraph c, the court shall consider:

(1)  the income and property of each party at the time of 
marriage, and at the time of the commencement of the 
action;

(2)  the duration of the marriage and the age and health of 
both parties;

(3)  the need of a custodial parent to occupy or own the 
marital residence and to use or own its household 
effects;

(4)  the loss of inheritance and pension rights upon dis-
solution of the marriage as of the date of dissolution;

(5) the loss of health insurance benefits upon dissolution 
of the marriage;

(6)  any award of maintenance under subdivision six of 
this part;

(7)  any equitable claim to, interest in, or direct or indirect 
contribution made to the acquisition of such marital 
property by the party not having title, including joint 
efforts or expenditures and contributions and services 
as a spouse, parent, wage earner and homemaker, and 
to the career or career potential of the other party. The 
court shall not consider as marital property subject to 
distribution the value of a spouse’s enhanced earning 
capacity arising from a license, degree, celebrity good-
will, or career enhancement. However, in arriving at 
an equitable division of marital property, the court 
shall consider the direct or indirect contributions to 
the development during the marriage of the enhanced 
earning capacity of the other spouse;

(8)  the liquid or non-liquid character of all marital 
property;

(9)  the probable future financial circumstances of each 
party;

(10)  the impossibility or difficulty of evaluating any 
component asset or any interest in a business, corpo-
ration or profession, and the economic desirability of 

dependents and filing status may depend on whether the payee has earned income in addition to post-
divorce maintenance. Also, when there are two or more dependents, consideration should be given to di-
viding the dependents if both the payor and the payee receive equal tax benefit from HOH filing status 
and are both eligible for child tax credits. Although there are no hard and fast rules, the framework pro-
vided by the examples in this paper can be used to develop models for analyzing and adjusting mainte-
nance awards both within and outside of the New York formula approach. Ultimately, complicated and 
ever-changing financial scenarios along with a misunderstanding of new and old tax regulations can re-
sult in costly mistakes for divorcing couples and their attorneys. With the changes brought on by the 2017 
TCJA, perhaps more now than ever, it is wise for attorneys and clients to consider retaining a financial 
professional that specializes in both matrimonial litigation and income tax preparation and planning. 

Cheri Mazza. PhD, CPA/CFF/ABV, CFF, MAFF is a Partner at PKF O’Connor Davies with more 
than 35 years of experience that includes public accounting, academics and research, financial 
forensics, business valuation, and standard setting (FASB). She provides litigation support to at-
torneys on a range of financial matters, serves as a consulting and testifying expert in litigation 
matters and has published numerous articles in professional and academic journals. She focuses 
in the matrimonial area and maintains a select group of clients for which she provides tax prepa-
ration and planning services.  

1 The terms alimony, post-divorce maintenance and maintenance are used interchangeably. Internal Revenue Code Section 71, 
which was stricken by the 2017 TCJA, used the term alimony or separate maintenance and defined it as “any payment in cash 
if (a) such payment is received by (or on behalf of) a spouse under a divorce or separation instrument, (b) the divorce or 
separation instrument does not designate such payment as being not includible in gross income and not allowable as a 
deduction, (c) in the case of spouses legally separated under a decree of divorce or of separate maintenance, the payee 
spouse and the payor spouse are not members of the same household at the time such payment is made, and (d) there is no 
liability to make any such payment after the death of the payee spouse and there is no liability to make any payment (in cash 
or property) as a substitute for such payments after the death of the payee spouse.”   

2 Post-TCJA, with the elimination of dependency exemptions, the filing threshold equates to the standard deduction, which for 
2019 is $12,200 (Single), $18,350 (Head-of-Household) and $24,200 (Married Filing Jointly). Depending on filing status, if your 
income exceeds the amount of the standard deduction, you are required to file a federal return.  

3 Acquisition debt acquired before 12-15-17 is subject to a $1,000,000 principal limitation. 
4 Generally speaking, earned income includes wages, salaries, tips and other employee pay and net earnings from self-

employment. 

https://www.nysenate.gov/legislation/laws/DOM/236
https://www.nysenate.gov/legislation/laws/DOM/236
mailto:aw@schonfeldandgoldring.com
mailto:aw@schonfeldandgoldring.com
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(i) such act or acts have resulted in actual 
physical or emotional injury or have cre-
ated a substantial risk of physical or emo-
tional harm to such person or such person’s 
child;  and

(ii) such act or acts are or are alleged to 
have been committed by a family or house-
hold member.

Before this amendment, equitable distribution was ap-
plied in many cases without consideration of marital fault 
and grievances between the parties during the marriage. 
Notwithstanding, litigants could assert in their case that 
equitable distribution be affected by a party’s conduct (or 
misconduct) when one party’s conduct was found to consti-
tute “egregious” behavior and “shock the conscience.” This 
standard was set in the seminal case, O’Brien v. O’Brien,4 
where the New York Court of Appeals found that in the 
parties’ divorce action, “there is no occasion to consider 
defendant wife’s marital fault on the question of equitable 
distribution because there is no suggestion that she was 
guilty of fault sufficient to shock the conscience.” The Court 
relied on the (then 10th) factor of the Equitable Distribution 
Law which allowed a court to consider such “other” factor as 
the court deemed just and proper. 

Since the O’Brien decision, the case law has set a very 
high bar for such conduct and, unless that high threshold 
was reached, marital/divorce fault was not factored into the 
economic distribution of assets. 

In Alice M. v. Terrance T.,5 a case involving domestic vio-
lence, the defendant-husband was imprisoned for the rape 
of the plaintiff-wife, who alleged acts of domestic violence 
throughout the marriage including punching, breaking her 
glasses, and almost breaking her back. The Supreme Court, 
Kings County, went into a detailed analysis of the basis for 
affecting equitable distribution based on conduct of one 
party against the other. In determining the outcome of the 
division of the assets there, the court referred to Blickstein v. 
Blickstein,6 where the Appellate Division, Second Department 
held that it is only “in rare cases where the Court found that 
one spouse had engaged in ‘egregious’ conduct against the 
other spouse that it may be a factor the Court could consider 
in making an equitable distribution award.” The Appellate 
Division in Blickstein went on to explain the egregious con-
duct as involving situations “in which the marital miscon-
duct is so egregious or uncivilized as to bespeak of a blatant 
disregard of the marital relationship — misconduct that 
‘shocks the conscience’ of the court there by compelling it to 
invoke its equitable power to do justice between the parties.” 
In Alice M. v. Terrance T., Justice Jeffrey S. Sunshine went into 
a detailed analysis of what this means and what it has meant 
in the past and ultimately determined that the facts outlined 
in the case were sufficiently egregious, under the caselaw, 
that “it would be unjust to ignore plaintiff’s behavior.”

In McCann v. McCann,7 the record reflected that the 
husband falsely and deceitfully induced the wife into mar-
riage, promising her that he would have children with her 

but later refusing, causing the wife to pass the age of child-
bearing with no children. The Supreme Court stated, “A 
judge, therefore, in determining whether particular conduct 
amounts to egregious marital fault, must decide whether the 
social interest compromised by the offending spouse’s con-
duct is so fundamental that the court is compelled to punish 
the offending spouse by affecting the equitable distribution 
of the marital assets.” The court also referenced other trial 
court determinations, stating that the rationale behind other 
trial courts decisions holding that rape, kidnapping, and a 
long history of severe physical abuse constituted egregious 
conduct was that “such conduct callously imperils the value 
our society places on human life and the integrity of the hu-
man body.” The court in McCann ultimately did not find that 
the husband’s misconduct, in knowingly lying outright when 
he declared his intentions to his fiancée, violated the type of 
value set forth in the prior caselaw in order to be considered 
“egregious.” 

In Havell v. Islam,8 the Appellate Division, First Depart-
ment references the McCann Standard and analysis and 
narrowed the definition of egregious conduct explaining 
that an uneven distribution of assets is warranted based on 
a violation of the value of “preservation of human life and 
the integrity of the human body.” The court in Havell was 
assessing a lower court’s determination that the husband 
was entitled to 4.5% of the marital assets based on the record 
which established physical and verbal abuse by the husband 
against his wife and six children throughout the 21 year 
marriage (including beating the wife with a barbell) and the 
husband being indicted for attempted murder of the wife and 
the husband serving an 8 ¼ years prison sentence. 

In 2007, the Appellate Division, Second Department, 
affirmed a determination that a wife was entitled to 100% of 
the marital estate in Levi v. Levi,9 finding egregious conduct 
existed when a husband conspired to bribe a Justice of the 
Supreme Court in an attempt to gain an advantage in the 
pending divorce. This seemed to be a departure from the pre-
vious high standard that seemed to require the action by one 
violated the public policy of preservation of life and body. 

The New York Court of Appeals, in Howard S. v. Lil-
lian S.,10 addressed the issue of adultery and whether same 
would fall under the “egregious conduct” standard and 
ultimately affirmed a lower court decision which held that 
adultery did not constitute egregious conduct. The Court of 
Appeals set out clearly that, “While adultery, and many of 
its unintended consequences, will undoubtedly cause a great 
deal of anguish and distress for the other spouse, it does not 
fit within the legal concept of egregious conduct required for 
an equitable distribution of property.” The Appellate Divi-
sion, First Department in that case had previously stated, 
“while defendant’s alleged misconduct cannot be condoned 
and is clearly violative of the marital relationship, it does 
not rise to the level of egregious fault, since defendant nei-
ther endangered the lives or physical well-being of family 
members, nor deliberately embarked on a course designed 
to inflict extreme emotional or physical abuse upon them” 
and, therefore, her conduct was not egregious.11
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In Kellerman v. Kellerman,12 the Appellate Division, Third 
Department, reversed a lower court determination that the 
husband’s conduct rose to a level that would justify a devia-
tion in the distribution of the assets. There, the ex-husband’s 
conduct consisted of verbal harassment, threats, and several 
acts of “minor” domestic violence. The Appellate Division 
reversed the lower court’s determination which concluded 
that the conduct there rose to such a level of egregiousness 
as to warrant a consideration of his fault in apportioning the 
marital property. In so holding, the Appellate Division found 
that “Defendant’s conduct, which consisted predominantly of 
verbal harassment, threats and several acts of minor domestic 
violence, is in our view not so outrageous or extreme as to 
shock the conscience of the court and to justify his divestiture 
of certain of the parties’ marital property.”

In Orofino v. Orofino,13 the Appellate Division upheld a 
lower court decision which found that the allegations against 
the defendant husband did not constitute egregious conduct 
that would warrant affecting the distribution of assets. The 
allegations to be considered there were as follows: “Supreme 
Court found, that defendant, inter alia, had consumed 
extraordinary amounts of alcohol; was verbally abusive to 
plaintiff on a biweekly basis; was physically abusive and 
threw an ashtray at plaintiff causing a laceration to her scalp; 
threatened to commit arson; and placed the muzzle of a rifle 
to plaintiff’s head and threatened to kill her.” The court con-
cluded that this conduct was a sufficient basis for the grounds 
of cruel and inhuman treatment but when addressing the 
issue of whether such treatment/fault should be considered 
as a factor in determining the equitable distribution, the court 
stated that, “Although defendant’s actions were determined 
to be the cause of the marital discord, we conclude that they 
did not rise to the level of that rare occasion where marital 
fault should be considered.” 

In Galvin v. Francis,14 the plaintiff testified about incidents 
of abusive conduct by the defendant extending over a period 
of 8 years during the marriage. The lower court determined 
that the actions by the defendant were sufficient grounds for 
divorce under DRL § 170(1)—“cruel and inhuman treat-
ment”—which requires the conduct that “so endangers the 
physical or mental well being of the plaintiff as renders it 
unsafe or improper for the plaintiff to cohabit with the defen-
dant.” However, the lower court did not find that the conduct 
rose to the level of egregious conduct which would affect 
equitable distribution. On appeal, the Appellate Division, 
Third Department, affirmed the lower court’s determination 
that such conduct was not sufficient to affect the equitable 
distribution as to the marital home.

While the above cases and their analysis will remain 
important and likely still need to be analyzed by courts in 
determining equitable distribution, there are some cases, 
which would otherwise be harder to determine, and fell into 
more of a gray area before the new law, which may now turn 
out differently. 

Cases such as Kellerman, Orofino, Galvin, and the many 
cases which were decided in reliance thereof may now be 
decided differently with different outcomes since the new 

factor incorporated into the DRL explicitly permits courts to 
consider domestic violence—present in those cases, yet found 
not to meet the previous higher standard of “egregious” con-
duct that “shocks the conscience.” 

Domestic violence introduces complications in all as-
pects of a divorce action. Most often cases with a history of 
domestic violence are the most contentious and hardest to 
resolve without a trial. In fact, according to a 2004 American 
Academy of Matrimonial Lawyers article relating to domestic 
violence, while mediation is widely an accepted method of 
resolving divorce disputes, it should generally be avoided 
in cases where there has been domestic violence as the fear 
that results from domestic violence taints the negotiation 
process.15

Victims of domestic violence enter into the divorce situa-
tion on an uneven playing field and at an immediate disad-
vantage. With regard to equitable distribution specifically, 
many victims are also victims of financial abuse and are not 
privy to the marital assets. Until now, since domestic violence 
was not a factor in equitable distribution, it could only have 
been a consideration under the old catchall factor 14—“such 
other factor as the court deems just and proper”—and the 
case law largely did not support this, except in the scenarios 
where there was a record so shocking that the victim’s life 
was proven to be at risk. With this new equitable distribution 
factor, judges now have more leeway than before to consider 
less life-threatening acts of domestic violence when issuing 
its decisions relating to equitable distribution. This is in line 
with public policy which supports deterring perpetrators of 
domestic violence from their abhorrent, cruel and abusive 
conduct, which has no place in this society, let alone within a 
marriage.
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In Cotton v. Roedlebronn,1 the trial court accepted 
findings of the Special Referee that valued two sets of the 
husband’s business interests. The wife was awarded 10% 
of the marital portion of the first set of business assets 
because “the value of these businesses was primarily de-
rived from efforts made by the [husband] and his partner 
prior to the marriage, and [the wife] made little, if any, 
contribution to the growth of these businesses. To the con-
trary,” she at times “acted as a hinderance to the growth of 
these businesses.”

The wife was awarded 40% of the marital portion of 
the second set of businesses which presented a totally dif-
ferent set of facts. These businesses were “formed during 
the marriage using mostly marital funds.” She awarded 
40% of these assets because, by virtue of this couple’s 
“restrained lifestyle,” they were not required to use the 
value of these businesses to pay their bills. The referee 
found that the wife “shared in the parties’ restrained 
lifestyle that allowed these particular investments to grow. 
Under the circumstances, this was a provident exercise of 
discretion (see Mahoney-Buntzman v. Buntzman, 12 N.Y.3d 
415, 420 [2009]; Arvantides [v. Arvantides, 64 N.Y.2d 1033] at 
1034 [1985].”

The cases the court cites say that an equitable distribu-
tion award must be “fair and equitable under the circum-
stances,” they do not refer to the parties’ “lifestyle,” re-
strained or otherwise. The Cotton court’s failure to cite any 
other “restrained lifestyle” cases implies that this factor is 
unrecognized in the cases. But the “wasteful dissipation 
of assets”—a statutory factor at Domestic Relations Law 
§ 236(B)(5)(d)(12)—is entirely focused on the manner in 
which parties use their assets. If we think of wasteful dis-
sipation as a unilaterally unrestrained lifestyle, a remedy 
based on the parties’ “restrained lifestyle” is justifiable, at 
least by analogy.

What remedies do courts employ that are respon-
sive to the manner in which parties use their assets? The 
typical remedy for wasteful dissipation is a credit to the 
marital estate of the dollar amount that was wasted which 
is then divided “equitably.” But that’s because the waste is 
often restricted to one asset, e.g., cash, is quantifiable, and 
readily and directly remediable. In Cotton, the wife was 
able to show that the “restrained lifestyle” “allowed these 
particular investments to grow.” As with wasteful dissipa-
tion, it makes sense to apply the remedy to the particular 
asset affected by the parties’ conduct. But if a “restrained 
lifestyle” results in a larger pool of marital assets, not 
merely a larger value to a particular asset, it may be im-
practical or arbitrary to fashion a remedy that affects only 
one asset or a set of assets.

Regardless of the extent of the assets affected by a 
“restrained lifestyle,” its presence or absence is manifest 
in the value of the asset(s) to be distributed. The more 
“restrained” the lifestyle, the larger the pool of marital 
funds. The parties are rewarded for their thrift by having a 
bigger pie to divide. Adjusting the distribution ratio on the 
basis of the parties’ restraint accounts twice for the same 
conduct.

Beyond this, the negative implications for this factor 
are ominous because adjusting the distributive ratio is a 
zero sum; the greater the award to one spouse, the lesser 
the award to the other. If the parties’ lifestyle was not 
“restrained,” Cotton suggests that the non-market-active 
spouse would be entitled to a lesser, and the market-active 
spouse a greater, percentage of the marital assets. This 
would be true irrespective of whether the lack of restraint 
was compelled (e.g., private special education for a child) 
or chosen (e.g., the acquisition of non-durable luxury 
goods and services), mutual or unilateral. By Cotton’s logic, 
if a family did not live a “restrained lifestyle,” the ratio 
associated with “restrained” spending would not apply. 
In effect, the non-market-active spouse is punished for 
circumstances that were uncontrollable or were the result 
of choices the parties made together.2 Importantly, the 
Cotton court did not examine the reason for the “restrained 
lifestyle,” only the fact that the estate was larger due to 
restrained spending.

This mode of analysis invites us to go down the road 
that Mahoney-Buntzman3 tells us we should not travel. 
“[D]uring the life of any marriage, many payments are 
made, whether of debts old or new, or simply current 
expenses. If courts were to consider financial activities 
that occur and end during the course of a marriage, the 
result would be parties to a marriage seeking review of 
every debit and credit incurred. As a general rule, where 
the payments are made before either party is anticipating 
the end of the marriage, and there is no fraud or conceal-
ment, courts should not look back and try to compensate 
for the fact that the net effect of the payments may, in some 
cases, have resulted in the reduction of marital assets.”4 
The same logic should apply where restrained spending 

Elliot J. Wiener is the Chair of Phillips Nizer’s 
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Is a ‘Restrained Lifestyle’ a Valid Basis for an Equitable 
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1. 170 A.D.3d 595 (1st Dep’t 2019).

2. The husband in Mahoney-Buntzman, 12 N.Y.3d 415 (2009), did not 
have control over his obligation to pay maintenance to his first wife; 
that was the consequence of their divorce. The Court sidestepped 
the virtually bottomless, nasty rabbit-hole that would have ensued 
had it explored the issue of which spouse wanted the husband to 
get divorce.

3. Mahoney-Buntzman v. Buntzman, id.

4. Id. at 420.

resulted in the enlargement of marital assets. Cotton’s 
negative implication provides a legal basis for parties to 
argue, and therefore to develop a record, of the extent of 
each party’s marital spending and its purpose. Moreover, 
the review of spending is not limited to wastefulness; un-
der Cotton, it goes to the entirety of the level of “restraint” 
of marital spending.

The idea of adjusting the ratio of marital assets based 
on a “restrained lifestyle” applies as readily to personal 
assets as it does to the business assets involved in Cotton. 
Imagine two couples, both of whom used the funds from 
a HELOC to fund their lifestyle. Assume all other relevant 
facts about the couples are the same. In each family, there 
was a market-active spouse who earned the money that 
funded the lifestyle and there was a non-market-active 
spouse who cared for the home and family. Assume fur-
ther that upon divorce the value of their homes, net of the 
HELOCs, was equal. Suppose one couple consumed their 
HELOC funds to pay for necessary services for their fam-
ily, e.g., special education for a child. Suppose the other 
couple consumed their HELOC funds by purchasing non-
durable luxury goods and services. Should the non-mar-
ket-active spouses in these families walk away from the 
marriage with different percentage of the assets? The only 
distinction between them is the discretionary nature of 
their spending. Do we want to apply these kinds of moral 

judgments to equitable distribution awards? Does the 
answer change if the bulk of the spending in the second 
family was attributable to the market-active spouse? What 
if the market-active spouse claimed that the keep-up-
with-the-Joneses level of spending was less a choice than 
a necessity to maintain a lifestyle that attracted clients or 
customers for a business? If the second couple’s spending 
level was agreed upon, expressly or tacitly, is it fair to pun-
ish the non-market-active spouse with a lesser percentage 
of the marital estate? All of these questions arise when we 
introduce “restrained lifestyle” as a factor to be considered 
in the calculus of equitable distribution. If we look in our 
rearview mirror, we can see the Mahoney-Buntzman stop 
sign fading into the distance.
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porary and post-divorce 
maintenance, where such 
acts may “have inhibited 
or continue to inhibit [the 
victim’s] earning capacity 
or ability to obtain mean-
ingful employment.”

Revisions to Statement 
of Client’s Rights and 
Responsibilities for Pro 
Bono Cases, Effective 
June 1, 2019

Effective June 1, 2019, 
the judicial departments 
of the Appellate Division of the New York Supreme Court 
issued significant revisions to the Statement of Client’s 
Rights and Responsibilities (“Statement”) under 22 CRR-
NY 1400.2 regarding pro bono cases.

The changes offer broader warnings for clients who 
may mistakenly believe that securing an attorney pro bono 
means that pursuing a lawsuit is risk-free. The statement 
now indicates that clients, even those with pro bono attor-
neys, “may be responsible . . . to contribute to or pay the 
other party’s attorney’s fees and other costs if the Court 
has ordered you to do so.” Similarly, the expanded State-
ment informs clients that if their “conduct . . . is found to 
be frivolous or meant to intentionally delay the case,” they 
“could be fined or sanctioned.”

The updated Statement also serves as a reminder to 
attorneys to review the basics of the DRL with each client. 
Attorneys are “required to discuss” the automatic orders; 
support guidelines of the Child Support Standards Act, 
if applicable; and the Maintenance Guidelines Statute, if 
applicable.”

The full text of the updated Statement can 
be found at the following website: www.bit.ly/
statementofclientsrights.

Recent Legislation, Cases and Trends in Matrimonial Law
By Wendy B. Samuelson

Recent Legislation

New York Increases Child Support and Maintenance 
Caps

New York State increased the parties’ combined 
income child support cap from $148,000 to $154,000, and 
raised the income cap for the maintenance payor from 
$184,000 to $192,000. These changes went into effect on 
March 1, 2020.

The caps may be raised every two years, as required 
by the Child Support Standards Act and Maintenance 
Guidelines Act [DRL § 236(B)(5-a)(b)(5), § 236(B)(6)(b)(4)], 
which call for an increase every other March 1st to keep 
the levels in line with the Consumer Price Index. 

Domestic Violence Added as a Factor in Equitable 
Distribution, Effective May 3, 2020

On May 3, 2020, New York’s legislature added domes-
tic violence as a factor that courts must consider when de-
termining equitable distribution. The change sharpens the 
language of DRL § 236(B)(5)(d), which codifies more than 
a dozen factors courts must evaluate when distributing the 
parties’ marital property, including the parties’ income, 
health, and the length of their marriage.

Before this amendment, the 14th factor contained 
amorphous language regarding “any other factor which 
the court shall expressly find to be just and proper.” DRL 
§ 236(B)(5)(d)(14) now requires courts to consider “wheth-
er either party has committed an act or acts of domestic 
violence, as described in subdivision one of section four 
hundred fifty-nine-a of the social services law, against the 
other party and the nature, extent, duration and impact of 
such act or acts.”

With this change, the equitable distribution factors 
now resemble the factors already in place for temporary 
and post-divorce maintenance. Under DRL § 236(B)(5-a)(h)
(1)(g) and DRL § 236(B)(6)(e)(1)(g), courts are required to 
consider acts of domestic violence when determining tem-
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tion. Gaining standing is especially challenging in cases 
like this one, where both biological parents are alive, living 
nearby, and there are no accusations of abuse or neglect. 

Notwithstanding, the stepmother in this case was 
granted custody of the 12-year-old subject child by the 
Family Court, and following a challenge from the boy’s 
mother, the appellate court affirmed, reaching the same 
conclusion through a distinctly different rationale.

This case arose after the boy’s biological parents sepa-
rated, and the Family Court granted sole custody of the 
baby boy to the father. The father then married the step-
mother at the core of the case. Nine years later, the father 
and stepmother separated, and the father left his son in the 
care of the stepmother, who then petitioned the court for 
legal custody.

The Family Court turned to In re S.B. v. A.C.C., 28 
N.Y.3d 1 (2016) in which the Court of Appeals ruled that, 
under DRL § 70(a), “either parent” had standing to apply 
to the court for custody and that the term “parent” includ-
ed both biological or adoptive parents. Here, the Family 
Court viewed the stepmother as a “de facto parent” with 
equal standing to the biological parents, and ruled that the 
stepmother had standing, and granted her custody of the 
boy because it was in the child’s best interests.

After the mother challenged the Family Court deci-
sion, the Third Department ruled that the Family Court 
had erred in considering the stepmother a “de facto par-
ent” under DRL § 70(a). That statute addresses the rights 
of “either parent,” indicating the legislature’s intent to 
limit the designation of “parent” to two people, whether 
biological or adoptive parent. But the Family Court’s 
interpretation of that law would improperly create three 
parents: a mother, father, and stepmother.

Recasting the stepmother as a “nonparent,” the appel-
late court determined that she must demonstrate “extraor-
dinary circumstances” to establish standing, as follows:

The extraordinary circumstances analysis 
must consider the cumulative effect of 
all issues present in the case, including 
among others, the length of time the child 
has lived with the nonparent, the qual-
ity of that relationship, and the length 
of time the parent allowed such custody 
to continue without trying to establish 
the primary parental role. (In re Brown v. 
Comer, 136 A.D.3d at 1174). Also see: In re 
Banks v. Banks, 285 A.D.2d 686 (2001). Only 
after the nonparent establishes extraordi-
nary circumstances may a court consider 
the best interests of a child. (see id. at 1176, 
25 N.Y.S.3d 424; In re Banks v. Banks, 285 
A.D.2d 686, 687, 726 N.Y.S.2d 795 [2001]).

The boy had lived continuously with his stepmother 
from age two to 12, and he had developed a close bond 
with both her and her son, his half-brother. As his primary 

Ethics

Ethics Opinion 1165: An Attorney Cannot Pay Himself 
Out of His Client’s Escrow Account if Those Funds Are 
Still in Dispute

In this May 2019 opinion, NYSBA’s Committee on 
Professional Ethics addressed one of the most common 
frustrations that we face as attorneys—clients who refuse 
to pay. In this case, the inquiring attorney represented a 
client in a bitter estate dispute that stretched out over nine 
years. The attorney held an escrow account for his client, 
with significant annuities that the Surrogate Court eventu-
ally ruled belonged to the client and could be distributed 
to him. By that point, however, the client disputed the at-
torney’s legal fees of $50,000. The client refused to pay, un-
less the attorney agreed to cut his bill by 20%. The attorney 
refused, noting that he had already voluntarily reduced his 
fee several times over the course of the case.

With the escrow account now flush with funds, and 
the court having given its green light to disperse that 
money, can the attorney pay himself out of the escrow ac-
count despite the fact that his bill remains hotly disputed 
by the client? Can the attorney withdraw an additional 
amount for interest on the unpaid bill? And, can the at-
torney withdraw an additional “cushion” of funds to cover 
legal expenses that he would surely incur if the client 
subsequently sued him to challenge his legal bill?

The Ethics Committee answers the attorney with a 
resounding “No” to all three questions. All three actions 
would violate Rule 1.15(b)(4) of the NY Rules of Profes-
sional Conduct, which states that a lawyer can only pay 
himself out of a client’s escrow account if the lawyer’s bill 
is not in dispute. Otherwise, “the disputed portion shall not 
be withdrawn until the dispute is finally resolved.”

The Committee notes an important exception to its 
ruling: cases in which the attorney and client have a previ-
ously written agreement allowing for such withdrawals. 
The Committee also spotlights the freedom of this attorney 
to shape a new agreement with his client. For example, the 
two parties can execute an agreement in which the attor-
ney commits to providing legal services over the coming 
months if the client first pays the current amount owed, 
along with interest on that bill.

Cases of Interest

Child Custody

Stepmother Awarded Custody, and Biological Parents 
Awarded Visitation

In re Shanna O. v. James P., 136 A.D.3d 1334 (3d Dep’t 
2019)

A stepparent petitioning the court for custody of a 
child has the steepest of mountains to climb. Before the 
court can even consider whether the child’s interests are 
best served by granting custody to the stepparent, that 
stepparent must first establish standing to bring the peti-
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residence. This altered restriction avoids an undue burden 
on the mother’s right to relocate while protecting the chil-
dren’s interest to remain close to both of their parents.

Child Support

Coaching and Paying for the Children’s Travel Sports 
Are Not Extraordinary Expenses That Would Reduce 
the Basic Child Support Obligation

In re Firenze v. Firenze, 181 A.D.3d 1198 (4th Dep’t 
2020)

The Family Court ordered the father to pay semi-
monthly child support of $1,206, which was in line with 
the presumptive obligation set forth by the CSSA. The 
father appealed, and argued that the court should have 
deviated downward from the strict application of the 
CSSA because he had equal parenting time and had been 
investing his time and money in his children, beyond the 
required child support payments.

The father had bought the children some sports 
equipment, paid their athletic registration fees, and had 
taken them to their games, and paid for their food, travel, 
and lodging for their sports. Beyond those expenses, the 
father also argued that his service as the children’s coach 
on several of their sports teams and his decision to travel 
less for work to spend more time with the kids were non-
monetary contributions to the care and well-being of the 
children under FCA § 413(1)(f)(5).

The appellate court affirmed the court below’s order. 
Its ruling acknowledges that the father’s purchasing of 
sports equipment for the children and his devotion to their 
sports teams may represent “non-monetary contributions” 
but did not rise to the level of “extraordinary expenses” 
incurred by the non-custodial parent, nor are they contri-
butions that “substantially reduced” the custodial parent’s 
expenses.

Housing, food, and lodging are not “extraordinary 
expenses” within the meaning of the FCA, nor is entertain-
ment or sports. (See In re Pandozy v. Guadette, 192 A.D.2d 
779, 780 [3d Dep’t 1993].) Likewise, the father failed to 
prove that his service as the children’s coach and his deci-
sion to travel less and spend more time with the children 
“substantially reduced” the mother’s expenses.

Equitable Distribution

Parties’ Vast Art Collection Ordered to Be Sold by a 
Receiver at Public Auction

Macklowe v. Macklowe, 181 A.D.3d 475 (1st Dep’t 
2020)

After a half-century of marriage, real estate mogul 
Harry Macklowe and his wife Linda divorced and divided 
their $2 billion in marital assets. The parties’ most valuable 
marital asset was their internationally renowned collection 

caregiver, the stepmother had been instrumental to all 
medical, academic, and extracurricular decisions.

In contrast, the boy’s mother had gone three years 
without seeing her son. She had made virtually no effort 
to learn about his academic and extracurricular activities. 
When she found out that the father and stepmother had 
split, and that the father had left the boy with his step-
mother, the mother waited a full 10 months before taking 
any legal action.

This extensive parental commitment by the stepmoth-
er, her clear bond with the son, and the absence of interest 
by his mother established the “extraordinary circumstanc-
es” required for nonparent standing. Then the appellate 
court considered the child’s best interests, and agreed with 
the boy’s attorney: that his best interests would be served 
by granting custody to his stepmother. 

‘Reasonable Radius’ Restriction of 10 Miles Placed on 
Future Relocation

In re Ece D. v. Sreeram M., 177 AD3d 450 (1st Dep’t 
2019)

The Family Court granted joint legal custody with 
residential custody of the parties’ children to the mother, 
and granted the father liberal visitation time, including 
three consecutive weeks of summer vacation. The court 
restricted the mother’s future ability to relocate without 
the father’s consent or court order.

In court, the mother expressed her fear that the father 
would use his summer vacation time to kidnap the chil-
dren to his native India. Because India is not a signatory 
to the Hague Convention on the Civil Aspects of Interna-
tional Child Abduction, the mother feared that she would 
be left without legal recourse to have the children returned 
to the U.S.

The Family Court rejected that argument, and, on ap-
peal, the appellate court rejected it as well. The father pre-
sented financial and testimonial evidence demonstrating 
that he had planted roots in New York, and did not present 
an abduction risk. The father had substantial real estate 
holdings in New York, managed those properties, had ex-
tended family in the state, and testified that he wanted his 
children, all of whom were American citizens, to be raised 
in the United States. Given the strength of these local roots, 
the court below had a sound and substantial basis in de-
clining to limit the father’s travels. 

The Family Court erred in limiting the mother’s abil-
ity to relocate. The appellate court acknowledged that 
the lower court had merely intended to safeguard the 
children’s best interests by requiring the mother to obtain 
consent from the father or the court before relocating to a 
new home, especially given the father’s liberal visitation 
schedule. But a consent requirement was not the proper 
tool; instead, the Family Court should have applied a “rea-
sonable radius restriction,” limiting the mother’s moving 
options to any home within a 10-mile radius of her current 
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of modern art, including pieces by Pablo Picasso and Andy 
Warhol. 

Arguing before New York County Supreme Court, 
the husband and wife championed dramatically different 
approaches for the disbursement of their private collec-
tion. The husband argued that the artworks should be sold 
and the proceeds divided equally. The wife argued that the 
entire collection should be awarded to her, and the parties’ 
real estate granted to the husband, with a cash award to 
the husband to equalize the imbalance. 

Rejecting both options, the court crafted its own solu-
tion, dividing the artworks into three collections. The first 
collection was awarded to the wife, with a 50% credit to 
the husband. The second and third collections were di-
rected to be sold, with the proceeds to be divided equally 
between the parties. The wife appealed such ruling, and 
the appellate division affirmed. 

The court’s ruling set the stage for a subsequent legal 
brawl over how exactly the art would be sold. The hus-
band pushed for a receiver to sell the art at public auction. 
The wife pressed for an internal auction, (i.e., that the art 
would go to the highest bidder between the parties, and 
party with the highest value of art would pay the other 
50% of the difference in the total values.) The court sided 
with the husband, and ordered a public auction.

The wife appealed a second time, contending that the 
court erred in selecting a public auction over an internal 
auction. Again, the appellate court affirmed.

In its ruling, the appellate court claimed that the wife 
should not be permitted to re-litigate the issue of whether 
she could keep the artwork. The appellate court reasoned 
that the internal auction approach was not fair since 
neither party had sufficient cash necessary to buy the art 
collection from the other, and therefore, one party would 
have to wait until the art was actually sold in order to 
receive the distributive award.

Counsel Fees

Wife Ordered To Pay 60% of Husband’s Legal Fees Due 
to Obstructionist Tactics

Gordon v. Anderson,179 A.D.3d 402 (1st Dep’t 2020)

In this divorce action, the wife established a pattern 
of delaying and obstructing the proceedings. She refused 
to comply with the husband’s discovery demands, failed 
to disclose all of her assets, and repeatedly disrupted the 
courtroom during the trial. The court declared that “the 
wife’s obstructionist tactics had needlessly [prolonged the] 
litigation,” and awarded the husband more than $41,000 
in legal fees, approximately 60% of his total legal cost. The 
wife appealed.

While the appellate court modified the lower court’s 
ruling, adjusting the division of property, it affirmed the 
court’s award of counsel fees, clarifying that when one 

party commits obstructionist tactics, the court has the dis-
cretion to go beyond its consideration of common factors, 
like the parties’ respective financial circumstances and 
the relative merit of the parties’ positions, and consider 
the financial damage caused by a party’s improper legal 
maneuvers. 

Family Offense

Conducting a Lincoln Hearing in an Order of Protection 
Case Would Have Violated Father’s Due Process Rights

In re Judith L.C. v. Lawrence Y., 179 A.D.3d 616 (1st 
Dep’t 2020)

For years Lawrence Y. had bullied and beaten Judith 
L.C., the mother of his children, with little to no repercus-
sions, until May 2018, when the New York County Family 
Court ruled that he had committed three counts of ha-
rassment in the second degree and menacing in the third 
degree. In her testimony, the mother described how the 
father grabbed her jaw and face so forcefully that she be-
lieved he might kill her. When she refused to have sex with 
him, he poked her all night and shook her to prevent her 
from sleeping. On one occasion, he lifted the wife under 
her chest while she was holding the child, and threw her 
into the apartment. During another fight, he slammed her 
into the sofa and pinned her down by the wrists.

Because the father perpetrated domestic violence 
against the mother in the presence of the children, the 
court granted a five-year order of protection to the mother 
and the children.

The father appealed, arguing that to properly assess 
the facts, the court should have conducted a Lincoln hear-
ing, where the judge interviews the children in camera with 
only the children’s attorney and a stenographer present. 
This is typically only done during a custody trial. 

The appellate court affirmed. The father’s argument 
for a Lincoln hearing was not properly preserved for ap-
peal because he did not raise it at the order of protection 
hearing. However, even if the father did properly raise the 
issue, it would not be appropriate to have a Lincoln hear-
ing since it would violate the parties’ due process rights to 
cross-examine the children’s testimony.
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Publication of Articles

The Family Law Review welcomes the submission of 
articles of topical interest to members of the matrimo-
nial bench and bar. Authors interested in submitting 
an article should send it in electronic document for-
mat, preferably WordPerfect or Microsoft Word (pdfs 
are NOT acceptable), along with a hard copy, to Lee 
Rosenberg, Editor-in-Chief, at lrosenber@scrllp.com
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