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“It is under the greatest adversity that 
there exists the greatest potential for doing 

good, both for oneself and others.”  
The Dalai Lama

The past six months have indeed put us face to face 
with great adversity, challenging all of us to adapt to a 
“new normal” with a worsening pandemic through the 
Spring, initial signs of relief when the statistics started 
declining, and renewed concerns as spikes emerged where 
states opened too early or disregarded pandemic precau-
tions. Our selfless doctors, nurses, health care workers and 
first responders battled on throughout this period despite 
the potential risks to themselves. Actors, musicians, and 
performing artists, most of whom were forced out of work 
at least temporarily, have brought joy to our homes with 
virtual performances that have lifted our spirits. In our 
great state of New York where the pandemic struck with 
ferocity, we saw this crisis bring out our best potential for 
doing good. 

As I write this, the summer is winding down, New 
York is reporting record low numbers for new COVID-19 
cases while hotspots continue bubbling up elsewhere, the 
Black Lives Matter movement has re-focused us on critical 
issues surrounding race relations in our country, and the 
world as we knew it is heading into uncharted territory as 
cooler weather and the flu season approach; not to men-
tion what likely will be one of the most contentious, nasty, 
nail-biting presidential elections in history. 

As major protests unfolded in nearly every major city 
across the country, we were jolted into a new awaken-
ing that our country still has a long road ahead to combat 
entrenched systemic racism and injustice. We join with 
NYSBA President Scott M. Karson, who recently said:

George Floyd’s death at the hands of law 
enforcement and its aftermath were not 
aberrations; they were the culmination of 
a long history of racism and inequality 
that continues to plague our nation. It is 
now up to us, as a society, to seize this im-
portant moment and make sense of what 
must come next. The death of George 
Floyd is a call for bold action, including 
institutional and cultural reform—in law 
enforcement, as well as within the broader 
criminal justice system.

 We support the many police and law enforcement 
personnel who regularly put their lives on the line and 
do have real concerns for the communities they protect. 
Yet there are bad apples in any mix, and it is time to take 
peaceful but committed corrective action through ac-
countability, better training and transparency to finally rid 

law enforcement systems 
of systemic racial profiling 
and use of unnecessary force 
in unwarranted situations 
where it is triggered only by 
the color of a person’s skin. 

Amidst these upheav-
als, we were deeply sad-
dened to learn in May of 
the passing of our long-time 
member and former EASL 
Chair, Judith Bresler. Judith 
was a leading and highly 
respected art law attorney, 
who was devoted to EASL and its mission. Almost single-
handedly, Judith was responsible for administering and 
jump-starting the annual EASL Phil Cowan Memorial 
Scholarship program, which sponsors and offers up to two 
$2,500 awards on an annual basis to law students who are 
committed to a practice concentrating in one or more areas 
of entertainment, art or sports law. In honor of Judith, the 
EASL Executive Committee has voted unanimously to 
amend the name of the program to the Phil Cowan – Ju-
dith Bresler Memorial Scholarship program. This issue 
of the Journal features personal tributes to Judith by her 
friends and colleagues. She will be greatly missed.

As lawyers, we have a calling to help those in need 
in times of strife. In May, the EASL Executive Committee 
approved a $2,500 donation to the New York Bar Founda-
tion’s COVID-19 Emergency Relief Fund. Our Committees 
have been actively planning virtual programs, which will 
continue through year-end to assist NYSBA members with 
keeping up on important legal developments, including 
the detrimental impact that COVID-19 has had on the en-
tertainment, arts, and sports industries. Diversity remains 
a key goal of EASL. Our future programs will be more 
inclusive and help focus awareness on race-related issues 
that need to be addressed in the entertainment, arts and 
sports industries. 

All EASL Section programs will continue to be virtual 
through at least the end of 2020, and the NYSBA and EASL 
Annual Meetings in January are currently planned to be 
virtual as well. We are already up and running planning 
a terrific series of virtual CLE programs for the Annual 
Meeting. The annual (renamed) Phil Cowan /Judith Bre-
sler Memorial Scholarship Competition is getting off to a 
good start, and we’re looking forward to some excellent 
submissions by law school students interested in potential 
careers in the arts, entertainment and sports fields.  

Remarks From the Chair
By Barry Werbin

Remarks from the Chair continued on page 6
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many of us up. I was proud 
to have her by my side on the 
EASL Executive Committee 
when I became Chair of the 
Section.

Judith had the soul of an 
artist with the tenacity of a 
warrior. She was dedicated 
to her family, the arts, and 
her passions. She surrounded 
herself with interesting 
people. Judith expected the best of everyone and led by 
example. She has left an indelible shadow.

It is hard to believe that we will not see Judith again in 
person. She will certainly continue to live on in the hearts 
and memories of all who knew and loved her. She made 
the world a better place.

Elissa

This EASL Journal Is Dedicated to 
Judith Bresler’s Life, Her Impact,  

and Her Memory
Judith Bresler is the reason why I joined the EASL 

Section. As Chair of the Section, she had placed an ad with 
NYSBA for an editor for the then-EASL Section Newsletter. 
Fresh out of law school, but with years of editing experience 
and encouragement from Judith, I joined the Section and 
worked under a formidable mentor.

As you will read, in all of the tributes to Judith con-
tained in this issue, she was a force of nature. One knew 
when Judith was in the room. She had a fierce intellect, 
keen eye, and elegant sense of style. When around her, I 
always sat up a little straighter.

Judith set the example and paved the way for so many 
women attorneys in a field that was largely comprised of 
men. She had strong opinions and was not shy about shar-
ing them. She was also usually correct, yet willing to listen 
to others. She was an extraordinary leader who lifted so 

Editor’s Note/Pro Bono Update
By Elissa D. Hecker

DO PRO BONO! DO PRO BONO! DO PRO BONO! DO PRO BONO! DO PRO BONO!

Pro Bono Update
Clinic/Webinars

Elissa D. Hecker, Tun Fu (Tiffany) Tsai, and Carol Steinberg

Webinars/Clinics 

Elissa D. Hecker and Tin-Fu (Tiffany) Tsai co-
ordinate legal webinars and clinics with various 
organizations.

• Elissa D. Hecker, eheckeresq@eheckeresq.com
• Tin-Fu (Tiffany) Tsai, dinfutsai@gmail.com

DO PRO BONO! DO PRO BONO! DO PRO BONO! DO PRO BONO! DO PRO BONO!

Speakers Bureau 

Carol Steinberg coordinates Speakers Bureau pro-
grams and events.

• Carol Steinberg, elizabethcjs@gmail.com or 
www.carolsteinbergesq.com

As with everyone, the Pro Bono Committee has had 
to pivot with the pandemic. Rather than offer live, in-
person clinics and speaking engagements/programs, we 
instead partnered with New York Foundation for the Arts 
(NYFA) and Volunteer Lawyers for the Arts (VLA) to of-
fer webinars to those in the creative industries affected by 
COVID-19. The topics included contracts, copyright and 
digital content, immigration, real estate/housing, basis 
artists’ rights, and the CARES Act, among others. The we-
binars were presented by EASL members Diane Krausz, 
Cheryl Davis, Ariana Sarfarazi, Michael Cataliotti, Tiffany 
Tsai, Elissa D. Hecker, and Carol Steinberg. The webinars 
were well-attended and the feedback was that the attend-

ees were extremely appreciative to have access to clear 
information in such a chaotic time.

In addition, Carol Steinberg plans to continue to of-
fer a series of more in-depth webinars about basic legal 
rights in plain English, accessible even to those for whom 
English is not their first language, through NYFA and 
VLA.

We encourage EASL members to volunteer as pro 
bono attorneys and webinar speakers for other topics that 
are relevant to the creative communities. Please contact 
Elissa, Tiffany, or Carol if you are interested in doing so.

mailto:eheckeresq@eheckeresq.com
mailto:dinfutsai@gmail.com
mailto:elizabethcjs@gmail.com
http://www.carolsteinbergesq.com/
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mid-September on “Reopening Motion Picture Produc-
tions During COVID-19.” 

Our fall virtual Music Business Law Conference is 
now on the calendar as webinar sessions over four dates 
in October through November, covering music litigation, 
music finance, music industry 2020 review, and a final 
session on the Music Modernization Act/Music Licensing 
Collective.  

Wow are we busy! Kudos to all the EASL Executive 
Committee members and Committee Co-Chairs for step-
ping up to the plate and helping to keep EASL’s members 
and the New York bar engaged and informed on cutting-
edge issues impacting our core markets.

As we enter the fall months, I wish you all peace and 
health. Please stay safe, follow COVID-19 guidelines, and 
continue to advocate for justice and education.  

Barry

Meanwhile, EASL’s many Committees have been 
hard at work sponsoring numerous CLE and non-CLE 
programs. In May, we presented Professor Stan Soocher’s 
annual Entertainment Year in Review CLE webinar, 
always a crowd favorite at our Spring Meeting. In June, 
EASL’s ADR Committee and the NYSBA Dispute Reso-
lution Section jointly presented a webinar on “Negotia-
tion Theory and Practice: ADR and Entertainment.” The 
Sports Law Committee sponsored a webinar on “The 
Impact of COVID-19 on Sports: A Legal Perspective,” and 
has put together an ongoing informal virtual “Brown 
Bag” lunch speaker series, featuring experts addressing 
current key issues impacting the sports world. 

In June, our Committee on Literary Works and Re-
lated Rights held a timely program on “Publishing Con-
tracts – Boilerplate Provisions Newly Significant Now.” 
Our Motion Pictures Committee sponsored a webinar in 

Remarks from the Chair continued from page 4

If you have written an article you 
would like considered for publication, 
or have an idea for one, please 
contact the Editor-in-Chief:

Elissa D. Hecker
Law Office of Elissa D. Hecker
eheckeresq@eheckeresq.com

Articles should be submitted in Word format 
(pdfs are NOT acceptable), along with 
biographical information.

N E W  Y O R K  S T A T E  B A R  A S S O C I A T I O N

REQUEST FOR ARTICLES
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THE NEW YORK STATE BAR ASSOCIATION
ENTERTAINMENT, ARTS AND SPORTS LAW SECTION

Law Student Initiative
Writing Contest

The Entertainment, Arts and Sports Law (EASL) Section of the New York State Bar Association 
offers an initiative giving law students a chance to publish articles both in the EASL Journal as well 
as on the EASL website. The Initiative is designed to bridge the gap between students and the en-
tertainment, arts and sports law communities and shed light on students’ diverse perspectives in 
areas of practice of mutual interest to students and Section member practitioners.

Law school students who are interested in entertainment, art and/or sports law and who are 
members of the EASL Section are invited to submit articles. This Initiative is unique, as it grants 
students the opportunity to be published and gain exposure in these highly competitive areas of 
practice. The EASL Journal is among the profession’s foremost law journals. Both it and the website 
have wide national distribution.

Requirements
• Eligibility: Open to all full-time and part-time J.D. candidates who are EASL Section members. 

A law student wishing to submit an article to be considered for publication in the EASL Jour-
nal must first obtain a commitment from a practicing attorney (admitted five years or more, 
and preferably an EASL member) familiar with the topic to sponsor, supervise, or co-author 
the article. The role of sponsor, supervisor, or co-author shall be determined between the law 
student and practicing attorney, and must be acknowledged in the author’s notes for the ar-
ticle. In the event the law student is unable to obtain such a commitment, he or she may reach 
out to Elissa D. Hecker, who will consider circulating the opportunity to the members of the 
EASL Executive Committee.

• Form: Include complete contact information; name, mailing address, law school, phone num-
ber and email address. There is no length requirement. Any notes must be in Bluebook endnote 
form. An author’s blurb must also be included.

• Deadline: Submissions must be received by January 22, 2021.

• Submissions: Articles must be submitted via a Word email attachment to eheckeresq@ehecker-
esq.com. 

Topics
Each student may write on the subject matter of his/her choice, so long as it is unique to the en-

tertainment, art and sports law fields.

Judging
Submissions will be judged on the basis of quality of writing, originality and thoroughness. 

Winning submissions will be published in the EASL Journal. All winners will receive complimen-
tary memberships to the EASL Section for the following year. In addition, the winning entrants will 
be featured in the EASL Journal and on our website.

mailto:eheckeresq@eheckeresq.com
mailto:eheckeresq@eheckeresq.com


8 NYSBA  Entertainment, Arts and Sports Law Journal  |  Summer 2020  |  Vol. 31  |  No. 3

Law students, take note of this publishing and 
scholarship opportunity: The Entertainment, Arts 
and Sports Law Section of the New York State Bar 
Association (EASL)’s Phil Cowan - Judith Bresler 
Memorial Scholarship, named after two esteemed 
former EASL Chairs, offers up to two awards of $2,500 
each on an annual basis in Phil Cowan’s and Judith 
Bresler’s memories to law students who are commit-
ted to a practice concentrating in one or more areas 
of entertainment, art or sports law.

The Phil Cowan Cowan - Judith Bresler Memo-
rial Scholarship has been in effect since 2005. It is 
awarded each year at EASL’s Annual Meeting in 
January in New York City.

The Competition
Each Scholarship candidate must write an origi-

nal paper on any legal issue of current interest in the 
area of entertainment, art or sports law.

The paper should be 12 to 15 pages in length 
(including Bluebook form endnotes), double-spaced 
and submitted in Microsoft Word format. 

PAPERS LONGER THAN 15 PAGES TOTAL 
WILL NOT BE CONSIDERED. The cover page (not 
part of the page count) should contain the title of the 
paper, the student’s name, school, class year, tele-
phone number and email address. The first page of 
the actual paper should contain only the title at the 
top, immediately followed by the body of text. The 
name of the author or any other identifying informa-
tion must not appear anywhere other than on the 
cover page. 

All papers should be submitted to designated 
faculty members of each respective law school. 
Each designated faculty member shall forward all 
submissions to his/her/their Scholarship Commit-
tee Liaison. The Liaison, in turn, shall forward all 
papers received by him/her/they to the Committee 
Co-Chairs for distribution. The Committee will read 
the papers submitted and will select the Scholarship 
recipient(s).

Phil Cowan – 
Judith Bresler 
Memorial 
Scholarship 
Writing 
Competition
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Eligibility
The Competition is open to all students—both 

candidates and L.L.M. candidates—attending eligible 
law schools. “Eligible” law schools mean all accred-
ited law schools within New York State, along with 
Rutgers University Law School and Seton Hall Law 
School in New Jersey, and up to 10 other accredited 
law schools throughout the country to be selected, at 
the Committee’s discretion, on a rotating basis.

Free Membership to EASL
All students submitting a paper for consider-

ation, who are NYSBA members, will immediately 
and automatically be offered a free membership in 
EASL (with all the benefits of an EASL member) for 
a one-year period, commencing January 1st of the 
submission year of the paper.

Submission Deadline
January 8th: Law School Faculty liaison submits 

all papers she/he/they receives to the EASL Scholar-
ship Committee, via email to Dana Alamia at dala-
mia@nysba.org, no later than January 8th.

The winner(s) will be announced, and the 
Scholarship(s) awarded at EASLs January Annual 
Meeting.

Prerogatives of EASL Scholarship 
Committee

The Scholarship Committee is composed of 
the current Chair of EASL and, on a rotating basis, 
former EASL Chairs who are still active in the Sec-
tion, Section District Representatives, and any other 
interested member of the EASL Executive Commit-
tee. Each winning paper will be published in the EASL 
Journal and will be made available to EASL members on 
the EASL website.

The Scholarship Committee is willing to waive the 
right of first publication so that students may simulta-
neously submit their papers to law journals or other 
school publications. In addition, papers previously 
submitted and published in law journals or other school 
publications are also eligible for submission to the Schol-
arship Committee.

The Scholarship Committee reserves the right to 
submit all papers it receives to the EASL Journal for 
publication and the EASL website. The Scholarship 
Committee also reserves the right to award only one 
Scholarship or no Scholarship if it determines, in 
any given year that, respectively, only one paper, or 
no paper is sufficiently meritorious. All rights of dis-
semination of the papers by EASL are non-exclusive.

Payment of Monies
Payment of Scholarship funds will be made by 

EASL directly to the law school of the winner(s), to 
be credited against the winner’s(‘) account(s).

About the New York State Bar 
Association/EASL

The New York State Bar Association is the of-
ficial statewide organization of lawyers in New York 
and the largest voluntary state bar association in 
the nation. Founded in 1876, NYSBA programs and 
activities have continuously served the public and 
improved the justice system for more than 140 years.

The more than 1,500 members of the Entertain-
ment, Arts and Sports Law Section of the NYSBA 
represent varied interests, including headline stories, 
matters debated in Congress, and issues ruled upon 
by the courts today. The EASL Section provides 
substantive case law, forums for discussion, debate 
and information-sharing, pro bono opportunities, 
and access to unique resources including its popular 
publication, the EASL Journal.

mailto:dalamia@nysba.org
mailto:dalamia@nysba.org
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• one credit is given for each hour of research or writ-
ing, up to a maximum of 12 credits;

• a maximum of 12 credit hours may be earned for 
writing in any one reporting cycle;

• articles written for general circulation, newspapers 
and magazines directed at nonlawyer audiences do 
not qualify for credit;

• only writings published or accepted for publication 
after January 1, 1998 can be used to earn credits;

• credit (a maximum of 12) can be earned for updates 
and revisions of materials previously granted credit 
within any one reporting cycle;

• no credit can be earned for editing such writings;

• allocation of credit for jointly authored publica-
tions shall be divided between or among the joint 
authors to reflect the proportional effort devoted to 
the research or writing of the publication;

• only attorneys admitted more than 24 months may 
earn credits for writing.

In order to receive credit, the applicant must send 
a copy of the writing to the New York State Continu-
ing Legal Education Board, 25 Beaver Street, 8th Floor, 
New York, NY 10004. A completed application should 
be sent with the materials (the application form can be 
downloaded from the Unified Court System’s Web site, 
at this address: www.courts.state.ny.us/mcle.htm (click 
on“Publication Credit Application” near the bottom of 
the page)). After review of the application and materials, 
the Board will notify the applicant by first-class mail of its 
decision and the number of credits earned.

Under New York’s Mandatory CLE Rule, MCLE 
credits may be earned for legal research-based writing, 
directed to an attorney audience. This might take the 
form of an article for a periodical, or work on a book. The 
applicable portion of the MCLE Rule, at Part 1500.22(h), 
states:

Credit may be earned for legal research-based 
writing upon application to the CLE Board, 
provided the activity (i) produced material 
published or to be published in the form of 
an article, chapter or book written, in whole 
or in substantial part, by the applicant, and 
(ii) contributed substantially to the continu-
ing legal education of the applicant and other 
attorneys. Authorship of articles for general 
circulation, newspapers or magazines directed 
to a non-lawyer audience does not qualify 
for CLE credit. Allocation of credit of jointly 
authored publications should be divided 
between or among the joint authors to reflect 
the proportional effort devoted to the research 
and writing of the publication.

Further explanation of this portion of the rule is pro-
vided in the regulations and guidelines that pertain to the 
rule. At section 3.c.9 of those regulations and guidelines, 
one finds the specific criteria and procedure for earning 
credits for writing. In brief, they are as follows:

• The writing must be such that it contributes sub-
stantially to the continuing legal education of the 
author and other attorneys;

• it must be published or accepted for publication;

• it must have been written in whole or in substantial 
part by the applicant;

NYSBA Guidelines for Obtaining MCLE Credit for Writing

NYSBA.ORG/EASL

Entertainment, Arts and Sports Law Journal

N E W  Y O R K  S T A T E  B A R  A S S O C I A T I O N

Looking for past issues?
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Judith Bresler passed 
peacefully at New York 
Presbyterian Hospital on 
May 21, 2020, following a 
valiant battle with Non-
Hodgkins Lymphoma. The 
distinguished lecturer and 
prominent art law attorney 
delighted in playing the 
piano, and flourished in 
her innate gift for language; 
writing poetry, mastering 
her boggle skills, and even-
tually becoming co-author 
of the leading treatise on Art Law, referred to by Forbes as 
the “bible of the industry.” Unapologetically opinionated, 
yet remarkably caring with impeccable etiquette, Judith 
loved a debate; her cunning and joie de vivre made her a 
gift to both her friends at book clubs and dinner parties, 
and to her colleagues, clients, and students throughout 
her inspiring career. While of counsel to the law firm 
WithersWorldWide, she taught Art Law at New York Law 
School for 25 years, where her pupils often called her “too 
tough,” before seeking out her mentorship, and lectured 
as an adjunct faculty member of the University of Penn-
sylvania Law School (where she attended undergraduate 
university). Dedicated to and respected in her chosen 
field, further ample professional contributions include: 
serving as General Counsel to the Appraisers Association 
of America; on the Board of Trustees of New York Law 
School, and the Philadelphia Volunteer Lawyers for the 
Arts; as Chair of the Art Law Committee, and Chair of the 
Entertainment, Art and Sports Law Section of the New 
York State Bar Association, plus publishing extensively 
on all aspects of the art market. Never one to shy away 
from a new pursuit, Judith drew on her experiences, and 
wrote a screenplay about life in the art world. A creative 
at heart—unsentimental, but playful and romantic—she 
loved the water, horror films, whimsical accent furniture, 
life and her family. She was admired and adored by her 
daughters Alexandra Lee and Elinor Drue, and cherished 
by her husband of 40 years, Ralph Lerner. Judith was the 
life force of her family; unrelenting in her belief in those 
she loved, she was always there with a sensitive ear, bold 
encouragement, sound solutions, and a radiant smile. De-
termined and seemingly unshakable, the embodiment of 
tenacity and grace through the very end—hers is a legacy 
that will live in our hearts eternally.

This obituary, which was printed in the New York Times, can 
be accessed at legacy.com. 

The following tributes were written by members of 
the EASL community.

My Brilliant, Elegant, Loving Friend
The loss of Judith to the art law community is pro-

found. The loss of Judith to me personally is heart-break-
ing. We were “family.” She was one of the true joys of 
my life. She was beautiful inside and out. One of the first 
gifts she gave me was a bracelet that was full of colorful, 
deeply rich, and subtly dazzling gems. That bracelet is the 
essence of Judith.

When she came into our home, in came a gorgeous, 
bright, empathetic presence. It was a joy to have her at 
our table. She came in with great charisma and beauty 
and added so much to each event with her brilliance and 
her special empathy. She listened with all of her being 
and added so much with her beautiful presence. She was 
full of opinions and knowledge, which she forcefully and 
gracefully shared. 

Professionally, she was a gem and an inspiration. 
She was a generous and esteemed colleague. We first 
met professionally in the early 90s at industry meetings. 
She spoke at events I organized, and I often attended her 
talks elsewhere. When I began teaching Artists’ Rights 
at the School of Visual Art, I prepared for the course by 
outlining key chapters from her treatise Art Law: The 
Guide for Collectors, Dealers, Investors, and Artists, which 
she co-authored with her husband, Ralph Lerner. At that 
point, the treatise was in its first edition and consisted of 
one volume. It has since expanded to three volumes, and 
soon we will have the fifth edition. I was honored to have 
been asked by Judith to review this treatise for the EASL 
Journal. Still, in my practice today, I regularly consult it.

Judith worked tirelessly and shared her expertise. 
So many young lawyers tell me how she mentored them 
and provided an example of how a modern woman could 
have a family and a successful career. She taught Art Law 
at New York Law School as an act of love and as a way 
of giving back. She prepared for each class as though she 
had not taught it before. I know she was a great teacher 
and deeply respected by her students.

We were family. We spent Thanksgivings together 
and other holidays. It was quite special to be considered 
“family” by her, as she fiercely loved Ralph, her husband, 
and her daughters Alix and Drue. She let you know that 
she loved you. She was so happy when I met Frank (now 
my husband) and always said she wanted to dance at my 
wedding. Ralph and Frank became good friends too, and 
we had many wonderful times together. 

Tributes to Judith Bresler
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to be around. For many years, we shared our New York 
Philharmonic and theater subscriptions. Even though I 
am a musicologist and practically live for all things musi-
cal, my favorite part of our symphony evenings together 
was the pre-concert dinner conversations with Judith!

Judith, the wonderful Carol Steinberg and I have 
enjoyed years of wonderful memories together, sharing 
our birthdays, beautiful summer weekends, and many 
meaningful milestones such as Carol’s recent wedding 
to Frank. Judith and I “shopped” remotely with Carol 
for her wedding dress, and when Carol found a striking 
red dress, Judith immediately pronounced, “This is the 
one!” There was no second-guessing with Judith. She so 
absolutely knew what she believed to be true, and I have 
always admired her brilliance and certitude. She was a 
compassionate and staunch ally in times of crisis, and left 
no doubt that she believed in those she loved.

When Judith retired from her law practice, she was 
the most active retired person I had ever seen. She em-
braced this new chapter of her life as intensely as she had 
her law career, and soon wrote an incredible screenplay. 
No challenge she took on escaped her laser focus. I began 
to adopt Judith’s guiding light for many a difficult life 
choice, and my internal conversation often now includes 
the question, “What would Judith do?”

Judith Finell 
Musicologist 
President of Judith Finell MusicServices Inc.

__________________________________________

Although Judith and I met each other many times 
through bar associations, she really became a friend and 
mentor in 2006 when I was writing the first edition of 
Copyright Litigation Handbook. As an author who had been 
very successful with Art Law: The Guide for Collectors, 
Investors, Dealers & Artists that she had co-written with 
Ralph, Judith selflessly gave me advice on how to market 
and promote and what to expect from the publishing pro-
cess. She was a dynamo in bar association events support-
ing the arts: I will always be grateful for her kindness and 
her many spirited and expert interventions as a panelist 
and organizer of so many events where I was able to 
learn from her. Judith epitomized the best of the legal 
and academic professions; her work and kind spirit had a 
profound and uplifting impact on all of us. With Judith’s 
passing, many in the art law world will have lost their 
North Star. My condolences to her wonderful family.

Raymond J. Dowd 
Partner, Dunnington Bartholow & Miller LLP

__________________________________________

The name Judith Bresler was known to me before 
our paths first crossed in around 2009. She was a ma-
jor star in the art law firmament, so accomplished and 

She, Judi Finell, and I were like sisters. We spent our 
birthdays together and vowed we would continue our 
cherished tradition into our 90s. It is unfathomable that 
we three can no longer celebrate together. 

She couldn’t come to my wedding because she was 
too sick, but she was there in spirit. She told me she could 
see me getting married in a red dress, so I shopped for 
one. I found a great one, but could not buy it until she 
saw it on me (via the phone). I wanted Judi and Judith to 
walk me down the aisle. Judi gracefully walked me down 
the aisle. Although Judith could not come in person, she 
was there in spirit.

We could tell each other everything and talk about 
our real concerns. She always let me know how much I 
mattered to her. She listened with her entire heart and 
soul. The last time I saw her was mid-February, right 
before she went into the hospital. Even on that day when 
she was so ill, she was deeply interested in a special lec-
ture I was giving. 

Judith was the essence of elegance and grace. She 
was beautiful on the outside and inside; she manifested 
an elegance and tastefulness that went far beyond the 
surface. She had a deep and strong spirit as well—a deep 
spiritual sense and courageous strength. Even throughout 
her devastating illness, she was the essence of grace and 
courage. She will always be an inspiration to me profes-
sionally and personally.

Carol J. Steinberg 
Law Office of Carol J. Steinberg 
Co-Chair, EASL Fine Arts and Pro Bono Committees

__________________________________________

Judith Bresler was a true original in every way, but 
it was her emotional generosity and powerful empathy 
that tied her to my soul. She seamlessly combined self-
confidence and vulnerability, just as she merged the linear 
mind of an attorney with the borderless imagination of a 
creative artist.

We first met at a bar association event in New York 
City where I was a guest speaker. Our initial conversation 
lasted only a few minutes but it forged an immediate and 
lasting friendship. I quickly learned that Judith was not 
only an authority in her chosen field of art law, but also 
the fiercely adoring mother of two daughters and wife 
to husband Ralph, her true partner in every way. I see 
echoes of Judith within the defined individuality of both 
of her daughters today, which is not surprising; Judith 
touched so many of us permanently.

She was a natural leader and teacher, and a born 
mentor to all who needed her encouragement and advice. 
She was passionate and tenacious and loyal and opinion-
ated and kind. Judith possessed an unmatched intensity 
and true zest for life. She was simply a joy and inspiration 
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Section. I know that I speak for all when I say how grate-
ful we are for her vision, wisdom, leadership, and hard 
work on behalf of the Section. One of her most notable 
contributions and legacies that I wish to highlight is the 
creation of the writing competition then called the Phil 
Cowan Memorial/BMI Scholarship for law students.* She 
not only helped launch the writing competition, but she 
continued her outstanding guidance in helping to expand 
the law student scholarship competition to law students 
throughout the country. Judith’s love for the academic 
side of the profession is not only evident in her own 
internationally recognized scholarship on art law, but also 
on the lives of the hundreds of law students and practi-
tioners whom she has taught over the years. I am particu-
larly thankful for and praise her tireless efforts in sharing 
the virtue of honesty, integrity, professionalism, and hard 
work. There are not enough words to truly capture the life 
and profound impact she has had on us all. What a beau-
tiful, intelligent and caring person to have known and 
worked with as a colleague and friend. My sincere and 
heartfelt condolences to Judith’s husband Ralph Lerner, 
and to their daughters Alexandra and Elinor. 

Prof. John R. Kettle III 
Former EASL Section Chair 
Director, Intellectual Property Law Clinic 
Judge John W. Bissell Scholar 
Faculty Advisor, Rutgers Computer & Technology Law Journal 
University Senator 
Rutgers Law School

*Now to be renamed the Phil Cowan-Judith Bresler Memorial 
Scholarship

__________________________________________

Judith made exceptional contributions to EASL and 
was a wonderful colleague, mentor and friend to many. 
A champion of the arts, she will long be remembered for 
her wisdom, scholarship, generous teaching, and singular 
voice in the field of art law. Sincere condolences to her 
family and all who cherish her memory.

Judith B. Prowda 
Former EASL Section Chair 
Co-Chair of EASL’s Fine Arts and Alternative Dispute Resolu-
tion Committees 
Sotheby’s Institute of Art Masters of Art Business Faculty and 
a founding member of Stropheus Art Law 

__________________________________________

Judith Bresler was a mentor. While I never actually 
worked with her, my relationship with Judith started 
about 15 years ago, when I began to develop my art 
law practice. I had not actually met Judith, but the Art 
Law treatise she wrote with her husband, Ralph, always 
remained front and center on my desk. It was the art law 
practitioner’s bible and the first place I looked to when I 

prominent, not to mention au courant. And so, I was very 
excited when she accepted my invitation to appear on a 
panel on artists’ moral rights in 2011. Then, if not earlier, 
Judith and I became friends. I joined EASL’s Executive 
Board and soon learned that her reputation was honestly 
come by. 

I dislike committees and get impatient with inefficien-
cies and intransigence. But working with Judith was a 
dream. She returned messages immediately and always 
answered her phone. When she said she’d do something, 
she did it. And the more I got to know Judith, the more I 
realized that she was not only brilliant and effective, but 
she was genuinely kind and generous. She even got me to 
join her ladies book club, something I would never have 
done for anyone else.

I recall standing in front of a supermarket at 84th 
Street and Madison Avenue in the spring of 2012, begging 
the few Democrats I could find to sign my nominating 
petition to run for Surrogate of New York County. Judith 
came to help. I marveled to myself, Judith Bresler wants 
to help me? I was so honored and touched. Powerhouse 
Judith dug in her heels and got lots of signatures and we 
had fun. Well, as much fun as one can have petitioning. 

And so I agreed to help out with EASL’s Phil Cowan 
Memorial/BMI Scholarship Essay contest.* Year after 
year, Judith ran the best kind of tight ship. In 2018, she 
managed, with Barry Skidelsky, to dissuade BMI from 
withdrawing from the project. Nothing could have gotten 
BMI back the following year. Not even Judith. 

Judith exerted Herculean efforts in attempting to get 
legislation passed relating to gallery consignments. She 
recounted a lengthy train trip to Albany, which somehow 
then necessitated a long car ride. As chic as she was, Ju-
dith was never afraid to get her hands dirty. She devoted 
herself to her projects, too numerous to list, and she 
wholeheartedly believed in each. The Art Law treatise she 
wrote with her beloved Ralph is a testament to her. 

Judith’s warmth, fearlessness, openness, and her 
1,000-watt smile will be sorely missed. 

Justice Barbara Jaffe 
New York State Supreme Court

*Now to be renamed the Phil Cowan-Judith Bresler Memorial 
Scholarship

__________________________________________

It is extremely sad news to hear about the passing 
of Judith Bresler. I had the opportunity and pleasure of 
working closely with Judith when I served in various 
EASL capacities, including as Chair of the Section, and 
subsequently as an Executive Committee member when 
she became Chair. Judith was deeply dedicated to the 
work and mission of EASL, especially with her outreach 
to the newly admitted members and law students of the 
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butions to the field. Many of you may remember the days 
that she was Chair of the Entertainment, Art and Sports 
Law Section of the New York State Bar Association. In her 
memory, I hope we carry on her level of enthusiasm and 
support for the art community.

Diana Wierbicki 
Partner | Global Head of Art Law, Withers Worldwide

__________________________________________

Among the fond memories I have of Judith Bresler is 
the moment when we discovered and shared our mutual 
joy of playing piano.

We were waiting for a meeting to start at BMI, admir-
ing the grand piano in its office lobby, when I mentioned 
to her that I had studied piano at the Berklee College 
of Music in Boston. Judith said that she too “tickled the 
ivories.”

Accepting my spontaneous invitation to join me in a 
brief “four hands on one piano” session, Judith and I then 
jointly improvised several gems from the “Great Ameri-
can Songbook,” and we joked about how her husband 
Ralph was not part of that body of works’ famous song-
writing duo of Lerner and Lowe. 

When we finished, we received a round of applause 
from those fortunate enough to catch our act. Big smiles 
were all around.

As many of you know, Judith was, among many 
things, a tireless champion of EASL’s annual law student 
writing competition and scholarship named for Phil 
Cowan, another former Section Chair.

I am particularly pleased that the EASL Executive 
Committee has decided to rename our scholarship to also 
honor the memory of Judith Bresler. She will be missed, 
but remembered forever.

Barry Skidelsky 
Immediate Past Chair, EASL

had an art law problem I needed to solve or a form I did 
not yet have. Some years later, when I was nominated to 
be the chair of the New York City Bar Association’s Art 
Law Committee, I immediately sought Judith out for her 
advice, and made sure she would stay on as a member 
of the ALC. Her contribution to that committee and the 
so-called “art bar” cannot be overstated. Over my three-
year tenure, I often sought Judith’s advice and she gave it 
with generosity and enthusiasm. At the last lunch we had 
together, she spoke with her usual enthusiasm about her 
various non-legal writing projects. I will miss her intelli-
gence, her warmth, and her friendship. 

Steven R. Schindler 
Schindler Cohen & Hochman

__________________________________________

I am very saddened at the loss of Judith Bresler. When I 
succeeded to the chair of the New York City Bar Associa-
tion’s Art Law Committee several years ago, after Ralph 
Lerner’s term ended, I inherited a very special legacy that 
Judith had secured. Besides her intelligence and creativity 
on all issues involving art law, Judith was even more im-
portantly someone who actually listened and considered 
all points of view. Our respective practices and clients 
often caused us to take positions opposed to each other, 
but I was continually impressed with Judith’s attempt 
to forge a third way to help resolve our differences. She 
reached out often to try to work together on seminars and 
other forums so that we could educate our colleagues and 
members of the industry on the law and move the ball to 
advance our practice of law. She will surely be missed by 
anyone who had the privilege of knowing and working 
with her.

Howard N. Spiegler 
Co-chair, Art Law Group, Herrick, Feinstein LLP

__________________________________________

Judith was a friend to so many of us and she will be 
missed. She was a mentor to me, patiently helping me 
prepare for my very first public speaking engagement 
and giving thoughtful feedback on drafting assignments. 
Her reputation at Withers was one of the primary reasons 
I joined the firm after law school and she was instrumen-
tal in shaping my career. Witnessing the dynamic of her 
and her husband, Ralph, in offices next to one another 
were lessons for me on how to succeed as a working mom 
and working spouse, and for that I am forever grateful. 
During the last few years, it had been a privilege working 
with her on the next edition of the Art Law treatise, which 
she referred to as a “project of love.” She loved being part 
of our art law community and provided invaluable contri-
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There Is Always Something to Write About . . .
Somehow, whenever I start to write a new edition 

of Sports and Entertainment Immigration, it feels like not 
much time has passed. “A couple of months,” I say, and 
yet, when I go back and re-read what was in that previous 
edition and then look at what has happened since, I am 
always1 left asking, “How is that possible?” 

This time, we reach a new high on the how-is-that-
possible meter.

When I wrote our last edition of Sports and Entertain-
ment Immigration, it was a simpler time: It was the days 
pre COVID-19. President Trump, his administration, 
and many Congressional antics were the norm and had 
direct consequences on the lives of tens of millions, but 
in many instances, were not immediate, and arguably, 
indirect—Supreme Court nominations, environmental 
and educational regulatory rollbacks—or focused on in-
dividuals who had little political clout—like immigrants. 
Ultimately, those antics were focused on helping some, 
at the cost of most; and so, many accepted these antics, 
watching with frustration, sadness, and disillusionment, 
but not rage. There was no pandemonium. Perhaps that 
was due to generational apathy; perhaps it was due to a 
constant barrage of antagonistic actions that tired us all 
out. However, with an increasing number of deaths and 
people losing their means of support—jobs, gigs, and 
performances—”America was a kettle about to sing.”2 

Now, as I write this column, America is all steamed 
up and we will hear her shout. The question is if or when 
it will be tipped over and all poured out.3

Nonetheless, because of the impact of COVID-19 on 
nearly all of our clients and their respective industries, 
we will spend some time looking at the practical implica-
tions of unemployment on both petitioners and benefi-
ciaries (i.e., employers and artists/employees), see what 
the coronavirus (and the Administration’s policies), have 
done to U.S. Citizenship and Immigration Services (US-
CIS), and close with pointing out some key lawsuits that 
have been undertaken in recent months. 

COVID-19, Cancellations, Unemployment, and . . . 
Uh Oh . . .

Unemployment Considerations

As more than 40 million individuals filed for unem-
ployment between March 15th and June 1st—merely 10 
weeks; not even a fiscal quarter—those within the arts, 
entertainment, and recreation industries are the third-

most unemployed group 
of workers nationwide.4 
At 47.1%, nearly half of all 
of our clients have filed 
unemployment applica-
tions.5 This figure includes 
data through April 30, 2020, 
and is current as of June 1, 
2020.6

It should not be sur-
prising, then, that the most 
common question I have 
been asked is: “Can I file 
for unemployment?” or 
some other version of that same idea. “Unemployment 
insurance is a joint state-federal program that provides 
cash benefits to eligible workers. Each state administers a 
separate unemployment insurance program, but all states 
follow the same guidelines established by federal law.”7 
This is important to note, because as you may recall from 
our last edition of Sports and Entertainment Immigration, 
the Supreme Court has allowed the new-and-improved, 
hand-dandy “Public Charge Rule” to go into effect 
nationwide.8 

The guidelines set forth in Chapter 10 of the USCIS 
Policy Manual dictate that “Unemployment benefits” are 
one of the “public benefits that USCIS does not consider 
in the public charge inadmissibility determination as they 
are considered earned benefits.”9 

However, as we have seen in many other instances, 
the issue is whether the rule is going to be applied 
correctly, and in this climate that is very questionable. 
Further, because we have this new Public Charge Rule to 
consider—and a climate that is not kind to immigrants—
whenever we are working with people who are in the 
United States under a non-immigrant classification (i.e., 
O, P, H, L, and the like), we must consider the potential 
impact on our clients’ immigration statuses, as well as 
their employers. 

Looking first at the employers, because the potential 
impact on them is less than on the athlete or artist, we see 
some very particular nuances, depending on the athlete 
or artist’s visa classification. As I wrote in a recent EASL 
Section Blog post:

In the case of nearly all visa categories—
but most notably for our purposes, O, P, 
and H—when a visa holder no longer has 
work available to him/her/them, they 

Sports and Entertainment Immigration: How to Navigate 
Through the Fog of COVID-19
By Michael Cataliotti
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artist employee has a reduction in hours 
from employment for which he/she/
they receive a steady paycheck and W-2; 
and (2) The O and P visas do not involve 
LCAs, nor are they typically bound to 
one employer or a particular performance 
or production. As a result, evaluate on a 
case-by-case basis whether there is a need 
to file an amended petition, asking, “Has 
there been a material change in the terms 
and conditions of the employment or the 
beneficiary’s eligibility?”14 

In the case where an international artist’s 
work is terminated, another set of obliga-
tions hinge on whether the petitioner—
i.e., the individual or entity that signed 
the paperwork for the international artist 
to receive a visa—is also the employer. 
If yes, then the petitioner-employer will 
need to: (1) withdraw the terminated 
employee’s LCA from the DOL; (2) 
notify USCIS of the termination, thereby 
withdrawing the petition; and (3) pay for 
the terminated employee’s transportation 
back to his/her/their home country.15 If 
no, then the petitioner-agent will need to 
evaluate, at a minimum, whether the art-
ist has other employers indicated within 
or ancillary to the approved petition, 
and/or if there is a continuation of events 
that were described in the approved 
petition.16

What is also worth noting, though, is the potential 
impact on the individual athlete or artist’s visa classifica-
tion. There are a few possibilities. The athlete or artist 
receives unemployment benefits for several weeks or 
months, and . . .

(1)  . . . files a petition to renew or extend the visa 
status, reporting that he/she/they received un-
employment without any negative impact from 
USCIS or the Department of State; 

(2)  . . . files a petition to renew or extend the visa 
status, reporting that he/she/they received un-
employment and the petition is thereafter denied, 
because the athlete or artist is deemed likely to 
become a “public charge”; 

(3)  . . . files a petition to renew or extend the visa 
status, reporting that he/she/they received un-
employment and the petition receives a request 
for further evidence (RFE), requiring the athlete or 
artist (the petitioner) to submit proof that he/she/
they maintained her status; and/or 

(4)  . . . receives a Notice of Intent to Revoke (NTR) 
from USCIS due to a perceived abandonment of 

will have 60 days to find a new employer 
and file for an extension of the stay. 
Without doing so, that now-out-of-work 
individual will have to depart from the 
U.S. on or before the expiration of that 
60-day period.10 

The impact on employers, too, is quite 
significant, but more so if the internation-
al-artist employee holds an H-1B visa. 
In that instance, and assuming that an 
employer wants to retain the artist, the 
employer must be mindful not to de-
crease the artist’s hours or pay below the 
prevailing wage and/or rate indicated 
on the labor condition application (LCA) 
and petition for a nonimmigrant worker 
(Form I-129). This is true even if the 
employer reduces the number of hours 
and pay across-the-board, for all employ-
ees. Doing so could trigger the need for 
the employer to file a new LCA with the 
Department of Labor and an amended 
petition—due to a “material change”—
with USCIS. Should the employer not do 
these things, it could face fines, sanctions, 
and the suspension of its authorization 
to petition for non-U.S. citizen workers 
across all classifications for one to three 
years.11 It is important to note here that 
for an H-1B, there is clear guidance about 
what constitutes a “material change,”12 
and so it is a bit easier to see when a new 
LCA and/or amended filing may be 
necessary.

In the event that the employee holds an 
O or P visa, the situation becomes a bit 
more complicated: Many O or P visas are 
issued to agents who are individuals or 
entities that simply hold the visa sta-
tus, while the international artist works 
for multiple employers. There is little 
to no guidance regarding the potential 
ramifications in these instances, however, 
because most international artists do not 
hold an O or P visa tied to one employer, 
for which he/she/they receives a steady 
paycheck and a W-2, an amended filing 
may not be necessary. After all, [the] “pe-
titioner may add additional performances 
or engagements for an O-1 artist or enter-
tainer during the validity period of the 
petition without filing an amended peti-
tion,” so rescheduling those performanc-
es should also be appropriate.13 Nonethe-
less, keep these points in mind: (1) Safe 
practice would be for an agent to file an 
amended petition if an international-
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Obviously, scenarios 2 through 4 are unnerving, es-
pecially if they are unexpected and unanticipated; and so, 
this brings us to some specifics about the Public Charge 
Rule. As per a practice pointer that is pending publica-
tion by the American Immigration Lawyers’ Association 
(AILA):

It is important to note that the Public 
Charge Rule is focused on the dura-
tion for which the public benefits were 
received, not the value or amount of the 
benefit. If a client received a benefit for 
12 individual months over a 36-month 
period, the application may be denied on 
public charge grounds. To this end, all 
documentation surrounding the appli-
cant’s receipt of public benefits should 
be maintained, reviewed, and evaluated 
for probative value, with specific atten-
tion paid to (1) the circumstances leading 
to the applicant’s application for public 
benefits; (2) the amount of time that the 
applicant receipt the public benefits; 
and/or (3) if the applicant was certified 
to receive the public benefits, but did not 
accept them, then why not. Each of these 
items will prove crucial in presenting a 
supporting narrative for the adjudicating 
officer’s determination of whether the 
applicant is likely to become a “public 
charge”.17

While the threshold is 12 individual months over a 
36-month period, the fact remains that USCIS will have 
significant latitude to issue its determination, but rather 
than which, while we hope would comport with the laws, 
rules, regulations, and their respective precedent-setting 
interpretations, the U.S. immigration system is rife with 
subjectivity, poor training, and significant latitude for 
decision-making. Compounding this is that the amount of 
time it may take to resolve an issue is longer than anyone 
would actually have, including the individual, employ-
ers, partners and affiliates, respective clients, to wait for 
a final determination. As such, while the rule allows for 
individuals to receive unemployment benefits for one 
year’s time, whether this is applied correctly is another 
situation altogether. 

The key point here is to prepare your clients for the 
potential issues, which, in most instances, will not be 
impossible to overcome, but as in all other areas of life, it 
is crucial to know the facts, because after all, “[w]hen you 
know the facts about something, it’s less likely to worry 
you.”18 However, please, do not be the person who says, 
“Don’t worry. Just relax. You worry too much! You’ll be 
fine.” I have had attorneys tell me this…I was immedi-
ately worried.19 

the work visa as demonstrated by the receipt of 
unemployment benefits. (We have seen several 
instances of this happen over the years.)

Taking these scenarios in order: 

(1) Great! Nothing to worry about. I would expect this 
to be the likely outcome, depending upon how 
long the athlete or artist received unemployment 
benefits (irrespective of the fact that unemploy-
ment benefits are “not considered” for a public 
charge analysis).

(2) Not great! This would require appealing and 
potentially litigating. The impact of having a peti-
tion or application denied due to being deemed 
a “public charge” (or likely to become one), can 
result in the initiation of removal or deportation 
proceedings, negative inferences about future peti-
tions or applications, and ultimately, is a stain on 
the individual’s immigration record that will fol-
low the athlete or artist for quite some time. Note, 
however, that the question of becoming a “public 
charge” primarily hinges not just on the type of 
benefit received, but on the duration for which the 
individual received the benefit. I discuss this more 
below.

(3) This is an interesting situation, because it does not 
relate to the specific Public Charge Rule or criteria, 
but rather, USCIS is asking: “You (your petitioner) 
told us that you were going to have work, but 
then, you went to the Department of Labor and 
affirmed that you did not have work; which is it? 
Did you or did you not have work?” The thresh-
old question here is, “For how long—weeks or 
months—did the athlete or artist receive unem-
ployment benefits?” If that question is answered 
in excess of 60 days, then there is the potential for 
running afoul of the rule described above: if an in-
dividual loses his/her/their employer/petitioner, 
then that individual will have 60 days to find a 
new employer/petitioner and file a new petition 
with USCIS. I discuss this a bit more below.

(4) As with the preceding scenario 3, this is interest-
ing in that it does not relate to the Public Charge 
Rule, but rather, pertains to whether the individual 
maintained his/her/their status: that is, did the 
individual athlete or artist lose employment for a 
long enough period that it nullified the classifica-
tion? Unlike the preceding scenario, however, the 
individual athlete or artist is at risk of losing his/
her/their then-current status, unless he/she/they 
can demonstrate that he/she/they did have other 
work during the period in which the athlete or art-
ist was receiving unemployment benefits and/or 
that the period was not long enough to negatively 
impact the status. 
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could, and so, be mindful of the possibilities and present 
them clearly. 

USCIS Suspends Premium Processing…
On March 20th, a Friday, without warning or fanfare, 

USCIS suspended premium processing . . . effective that 
day.22 There was no proposed period, but what made this 
all the more frustrating was that “USCIS will reject the 
I-907 and return the $1,440 filing fee for all petitions re-
questing premium processing that were mailed before March 
20 but not yet accepted.”23 

This was surprising and unexpected: Most petition 
review processes at the service centers are, and have been, 
done remotely for several years. Other than USCIS’s state-
ment that it was immediately and temporarily suspend-
ing premium processing “due to Coronavirus 2019 (CO-
VID-19),” we don’t know what the specific rationale or 
reason was for doing so. What we do know, however, is 
that by doing so, many individuals and employers, who 
were already struggling because of COVID-19’s impact 
on their businesses, were stuck in an even more tenuous 
state. An individual who files a petition to change or ex-
tend his/her/their status before the end of the then-cur-
rent status may remain in the United States pending the 
adjudication of that change/extension of status petition.24 
BUT! That same individual—in most instances—may not 
work after the date when the then-current visa status 
ends, even if the individual is authorized to remain in the 
United States waiting for the adjudication of the pending 
petition.25 

Note that the USCIS Policy Manual dictates that:

A pending petition does not confer lawful 
immigration status on an alien. In addi-
tion, a pending application or petition 
does not automatically afford protec-
tion against removal if the alien’s status 
expires after submission of the applica-
tion. The alien may have no actual lawful 
status in the United States and may be 
subject to removal proceedings unless 
and until the extension of stay (EOS) ap-
plication, change of status (COS) applica-
tion, adjustment application, or petition 
is approved.

[ . . . ]

If USCIS ultimately approves the EOS 
or COS application, then the alien is 
considered to be in lawful immigra-
tion status on the date the adjustment 
application is filed. If USCIS denies the 
EOS or COS application, then the alien 
is generally considered to be in unlawful 
immigration status as of the expiration of 
the alien’s current nonimmigrant status 

Medical Considerations

Now, aside from unemployment, many individu-
als who have contracted—and will contract—COVID-19 
have been scared to receive medical treatment, because 
they are concerned that it will constitute a public benefit. 
This is not correct. I cannot emphasize this enough. 

Taken directly from USCIS:

The Public Charge rule does not restrict 
access to testing, screening, or treatment 
of communicable diseases, including 
COVID-19. In addition, the rule does not 
restrict access to vaccines for children or 
adults to prevent vaccine-preventable 
diseases. Importantly, for purposes of a 
public charge inadmissibility determi-
nation, USCIS considers the receipt of 
public benefits as only one consideration 
among a number of factors and con-
siderations in the totality of the alien’s 
circumstances over a period of time with 
no single factor being outcome deter-
minative. To address the possibility that 
some aliens impacted by COVID-19 may 
be hesitant to seek necessary medical 
treatment or preventive services, USCIS 
will neither consider testing, treatment, 
nor preventative care (including vac-
cines, if a vaccine becomes available) 
related to COVID-19 as part of a public 
charge inadmissibility determination, 
nor as related to the public benefit 
condition applicable to certain nonim-
migrants seeking an extension of stay or 
change of status, even if such treatment 
is provided or paid for by one or more 
public benefits, as defined in the rule 
(e.g. federally funded Medicaid).20  

…and there you have it; straight from the horse’s 
mouth.21 

Now, you may question why I would trust USCIS to 
apply this correctly, but not the rule regarding the receipt 
of unemployment benefits: The simple answer is that 
medical care is less political than financial maintenance 
(i.e., unemployment benefits). Either our health or those 
of our friends and/or family members’ have been im-
pacted by COVID-19. To wit, we were notified that the 
Vermont Service Center (VSC) was closed on April 10th, 
due to “a potential COVID-19 exposure” that was “pre-
sumed positive.” Luckily, the results came back negative, 
and the VSC reopened after only three days. This caused 
little disruption, but was—and is—a sign of how perva-
sive the virus can be. 

Ultimately, while the receipt of unemployment 
benefits is not highly likely to have a direct impact on 
an individual athlete’s or artist’s immigration status, it 
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Further, in the midst of COVID-19, USCIS suspended 
premium processing services, which means rejecting 
$1,440 per petition filed. Then, as of May 16, 2020, USCIS, 
“is asking Congress for a $1.2 billion bailout.”32 . . . Go on. 

“The agency claims it will run out of money by the 
end of the summer without aid due to a decline in im-
migration caused by the coronavirus pandemic.”33 This 
is understandable, but why did it suspend premium 
processing? 

Well, fast forward to May 29, 2020, and—once again, 
unexpectedly and without warning—USCIS decided to 
resume premium processing as of June 1st.34 USCIS pro-
ceeded in a phased process with full resumption of pre-
mium processing services by June 22nd.35 This was great 
news, but still makes us wonder why it was suspended in 
the first place. In any event, we take what we can get, and 
this was a good get. 

It is also important to consider that we do not know 
how long this will last. The goal should be to maximize 
opportunities for your non-citizen clients to be able to 
work here, and as such, try to use these opportunities—
like premium processing—whenever you can. We must 
use all options available to us.36

Sabre Rattling!! 
Additionally, we could also look for opportunities to 

sue USCIS and its ilk. In fact, I recommend this course of 
action, and wish for more clients who were willing to do 
it. We need some quality lawsuits brought against USCIS 
as they relate to business immigration. There have been 
numerous lawsuits related to the H-1B program, but 
those are largely with respect to IT consulting firms,37 
and are not as likely to impact our clientele. In fact, most 
of the lawsuits filed in the business realm relate to H-1B 
visas. The data appears to show that in many instances, 
taking USCIS to court may yield the desired results.38 Yet 
we must be careful in what we file, such that we do not 
get another Kazarian v. USCIS case that complicates and 
frustrates matters.39

In the meantime, however, a lawsuit was filed in 
U.S. District Court on May 19th by . . . the Buffalo Sabres. 
Shout out to a local paper, the Buffalo News:

The suit describes [Dr. Edward Anthony] 
Gannon[, the team’s head strength and 
conditioning coach,] as “a UK national 
who possesses a Ph.D. in Applied 
Strength and Conditioning from the Uni-
versity of Bath — a leading university in 
the UK with an international reputation 
for research and the sciences.” The team’s 
position is that Gannon has reached the 
level required for certification by reach-
ing a position held by only 31 people 
in the top hockey league in the world. 

and likewise on the date the adjustment 
application is filed. In this instance, the 
INA 245(c)(2) bar would apply, unless an 
exemption is available.26

This is further clarified and set forth on USCIS’s 
“USCIS Response to COVID-19” webpage, under “Exten-
sion of Stay/Change of Status Filing Delays Caused by 
Extraordinary Circumstances Related to COVID-19”:

If You File in a Timely Manner. Nonim-
migrants generally do not accrue un-
lawful presence while the timely-filed, 
non-frivolous EOS/COS application is 
pending. Where applicable, employment 
authorization with the same employer, 
subject to the same terms and conditions 
of the prior approval, is automatically 
extended for up to 240 days after I-94 
expiration when an extension of stay 
request is filed on time.27

To clarify the last sentence of that quote, the exten-
sion of work for 240 days typically involves extensions of 
status, with the same employer, in the same geographic 
area of work, under the same occupational title, perform-
ing the same duties.28 Many petitions do not meet these 
criteria, and so, the 240-day extension is not applicable. 
You may say, “So what? This is great!” To which I would 
reply, “So what? So, let’s dance!”29

. . . USCIS Exclaims That It Does Not Have Enough 
Money . . .

Unfortunately, we are always doing a hot number in 
the age of Trump, and it is never choreographed. 

USCIS is an agency that is “almost entirely self-fund-
ed. The fees they charge cover 95% of their budget.”30 
This was so important to know, because whenever there 
have been multiple shutdown threats from Congress and 
elsewhere, USCIS would continue its operations without 
much impact. Clients, colleagues, employers, employees, 
performers, artists, athletes, and just about everyone was 
very happy about this. 

Then, however, Trump and an array of isolationist 
policies have diminished the number of immigration peti-
tions and applications being filed with USCIS. 

Then COVID-19 closed so many businesses, as well 
as caused additional restrictions on immigration and 
international travel, ultimately further diminishing the 
number of immigration petitions and applications being 
filed with USCIS. To be clear, “The pandemic has already 
brought on a ‘dramatic decrease’ in its revenue that is 
only likely to worsen as applications are estimated to 
drop by about 61% through September, an agency spokes-
person said.”31
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This is typical behavior for USCIS, unfortunately. So, 
I would recommend looking to other classifications as a 
means of obtaining a green card. Perhaps an argument 
can be made that the good doctor above deserves to re-
ceive a green card as an individual holding an advanced 
degree (or possessing exceptional ability), and that his 
presence is in the “national interest” of the U.S. This 
would be an EB-2 National Interest Waiver (NIW). 

Conclusion
I do not believe that Nostradamus has written any-

thing about 2020, but I have been told that if I look online, 
I will be convinced otherwise. So prevalent has this been 
that Reuters—yes, the Reuters—felt it necessary to fact 
check the notion that Nostradamus predicted the COV-
ID-19 outbreak,43 reporting that no, Nostradamus did not 
prognosticate about 2020. 

Nonetheless, the state of immigration is still in flux 
and tenuous. While we have had two positives—H-1B 
litigation success, quicker processing at the Vermont 
Service Center—we still have the same shenanigans of re-
quests for evidence (RFEs), delayed notice issuances, and 
uncertainty in the application of rules and regulations.

We must remain vigilant, knowledgeable, and still, 
optimistic. This is especially important during these tense 
and uncertain times, when life, liberty, and the pursuit of 
happiness appear to be in jeopardy all around us. 

The agency, however, said the Sabres 
have failed to show Gannon has reached 
national or international notoriety in his 
field. The team says the agency is twist-
ing facts and not properly applying refer-
ence letters on Gannon’s behalf as well as 
his qualifications.40

I, for one, have seen this first hand with a world-class, 
internationally recognized, weightlifter who holds dozens 
of world records. I have also seen this with internationally 
recognized physicists, and experts in 3D printing. 

Let us read on:

The Sabres cited Gannon’s qualifications 
based on his ascension to the position, his 
research, training methods used by other 
teams and universities, speaking engage-
ments and compensation levels.

The denial decision chastises the Sabres 
for not including articles from the media 
describing Gannon’s “significant original 
contributions” but the suit notes that “Dr. 
Gannon is not in a field where his work 
would normally be covered by media.” 
The Sabres, in fact, like many profes-
sional sports teams, do not make their 
training staff available to reporters.41

This sounds like a clear case of an unqualified in-
dividual seeking a benefit that he does not deserve to 
receive. I am certain USCIS correctly denied the good 
doctor’s credentials and global qualifications. So, let us go 
on; what more is there to say?

From USA Today:

Gannon showed in multiple ways that 
“he has risen to the very top of his field,” 
the lawsuit says, citing in part Gannon’s 
peer-reviewed research in his field. Multi-
ple professional sports leagues, including 
the NBA and NFL, use his research for 
training regimens, the lawsuit contends.

[ . . . ]

Federal officials determined that Gannon 
did not meet the criteria for the visa. Im-
migration officials decided that reference 
letters submitted for Gannon did not 
“illustrate how Dr. Gannon’s contribu-
tions are both original and of major 
significance to the field,” according to the 
federal lawsuit.42

. . . and there it is. Thank you USCIS, for ensuring that 
the rules and regulations are interpreted correctly and 
applied objectively. 
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It would be an under-
statement to say that we 
are living in extraordinary 
and unprecedented times. 
This pandemic has touched 
everyone in some way or 
another. We all have family, 
friends, and others who have 
lost their jobs, are struggling 
to pay bills or make ends 
meet, had their lives turned 
upside down, or even lost 
their lives to this terrible 
disease. In our own legal 

profession, we have seen corporations, in-house legal de-
partments, and law firms react by reducing staff, cutting 
salaries, deferring summer and internship programs, and 
otherwise managing and coping through this crisis.

In the arts, entertainment, and sports fields, the eco-
nomic downturn has perhaps been even more severe and 
dramatic. Theatrical productions—including all of the 
Great White Way—shut down.1 Sporting events, concerts, 
and other small and large arena performances were also 
canceled or postponed. Although ESPN announced that 
it would begin televising South Korea’s Korean Baseball 
Organization games during the upcoming 2020 season,2 

and Governor Cuomo urged professional sports to return 
to New York,3 those broadcasts looked very different 
without fans in attendance. Yet even more poignant, these 
(hopefully, temporary) shutdowns will inevitably be ac-
companied by the advent of numerous types of disputes, 
even if the country rises out of this crisis sooner rather 
than later. To give just a few examples:

• Actors, athletes, musicians, and other perform-
ers have found themselves out of work for many 
months, with no certainty about when they will be 
able to resume their employment or from where 
their next engagements or gigs will come;

• Thousands of disappointed fans and patrons will 
be seeking refunds and/or credits for previously 
purchased tickets and season passes;

• Venue owners face the prospect of tenants (both 
short-term and long-term) who have been unable to 
meet their lease obligations;

• Renters of facilities have experienced uncertainty as 
to when sufficient revenue would be forthcoming 
so as to permit them to meet their lease obligations;

• Vendors face the inability to meet their contractual 
obligations; and

• More generally, parties to agreements have expe-
rienced their contractual expectations thwarted 
through this crisis, coupled with either a reluctance 
or inability to truly assign blame to their counter-
parties. 

Indeed, the disruption to normal commerce is the 
only certainty that these parties can see as they gaze into 
the future. Additionally, with the courts in varying states 
of readiness and operation, the possibility that justice can 
be achieved through formal legal proceedings, at least in 
the short-term, seems fleeting.

In response, the Alternative Dispute Resolution 
(ADR) community has increasingly embraced the use of 
virtual ADR processes to afford parties a viable alterna-
tive. In doing so, it has begun a significant transformation 
in the landscape of dispute resolution. Virtual ADR—also 
known as online dispute resolution or ODR—is the robust 
use of technology in ADR processes to substitute for or 
replace in-person proceedings. Although virtual ADR 
processes have been around for quite some time, their ac-
ceptance and growth have been slow over the past several 
decades. Yet seemingly overnight, there are numerous 
webinars and other programs touting the advantages of 
utilizing virtual ADR techniques to resolve disputes and 
help restructure contractual obligations. There are also sa-
lient differences emerging between in-person and virtual 
ADR processes that should inform advocates and their 
clients. In the end, however, under the circumstances in 
which we presently find ourselves, there is no question 
that the use of virtual ADR processes can serve as a pos-
sible viable alternative. 

A variety of facilitated process, including mediation 
and arbitration, can be conducted virtually. Although 
most of us are now quite familiar with, or at least have 
heard or read about, the Zoom platform, virtual ADR 
processes are not specific to that platform and can be 
practiced on any audio or video teleconferencing (VTC) 
platform. As with all software-driven interfaces, each 
platform has its own special features and limitations. The 
key is to understand what those features are and become 
comfortable enough with the platform so that participants 
can focus on finding a resolution to their disputes.

Mediation is particularly conducive to being con-
verted from an in-person format to one that takes place 
online. In short, a virtual mediation would attempt to 
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Most VTC platforms also allow parties to visually 
share documents with other participants. These docu-
ments can arise from the underlying dispute or encom-
pass legal documents, photographs and other images, 
email communications, and even PowerPoint presenta-
tions to help illustrate certain points. Indeed, generally 
anything that can be brought up on a device can be 
shared with the other participants on a simultaneous 
basis so that everyone is on the same page as to what 
is being discussed, as if they were all present in physi-
cal proximity to each other. Additionally, if a resolution 
is achieved, some VTC platforms also permit parties to 
work collaboratively on a digital memorialization of the 
principal terms and conditions or even the final agree-
ment itself through use of a screen annotation function 
while the common document is being shared. Alter-
natively, electronic signature programs (such as Docu-
Sign) can be utilized or the terms and conditions can be 
read out loud and the proceeding recorded as a form of 
memorialization.

In converting to a virtual format, there are obviously 
enormous savings in travel time and expenses for both 
out-of-town and local participants. Instead of dedicating 
hours, if not days, to travel and lodging, those costs are 
simply non-existent when participants can all connect 
virtually. Additionally, the accompanying logistical issues 
of coordinating flight or train schedules, weather delays, 
and hotel availability are similarly obviated. Conducting 
a mediation virtually also allows additional participants 
to attend who might otherwise have been precluded due 
to time or cost considerations. In fact, the participants 
really only need to agree upon an available date and time 
for the session in order to proceed, which makes schedul-
ing a far easier challenge than is typically encountered 
in the in-person context. Relatedly, because mediation ses-
sions can be scheduled more easily, they can also likely be 
scheduled for disputes that are time-sensitive or other-
wise need a faster path to resolution.

There are undoubtedly other issues with converting 
mediations to a virtual platform, including ensuring the 
competency of counsel, parties, and the mediator to fully 
utilize the platform; preserving the confidentiality and 
security of the proceeding; and handling the inevitable 
technical glitches and bugs that accompany any software-
driven platform. Although these are natural concerns, 
they can usually all be overcome through training, educa-
tion, and continued practice and use of VTC platforms, 
which have become ubiquitous in our everyday transac-
tions and communications. 

There are also some concerns relating to fatigue on a 
VTC platform and the accompanying psychological and 
neurological effects on communication.4 Specifically, the 
distortions and delays that are inherent in video com-
munications can confound the receipt of information 
and muddle social cues, creating gaps in our perception 
of reality. Our brains will then struggle to fill in those 

mimic the situation where the participants have gathered 
together in a single physical room. Ideally, all partici-
pants should be able to see each other and interact with 
one another in real-time. A VTC platform provides the 
virtual space in which everyone would gather, and all 
that is needed is for participants to be able to log into the 
platform from some device (such as a computer, laptop, 
tablet or smartphone). This depends, in large part, on 
participants being in a location where they have access to 
secure, high-speed internet access, or at least can remedy 
any internet weaknesses or outage problems through, 
for example, installing a signal booster or relying on a 
separate hotspot. It also depends on participants having 
at least a reasonably working microphone/speaker (to 
transmit and receive audio) and, preferably, a camera of 
some kind (to transmit and receive video). Perhaps most 
importantly, it depends on participants being familiar 
enough with the platform and technology—not necessar-
ily experts on it—so as to feel comfortable to log into it 
and focus on the issues at hand.

The mediation session can then proceed in similar 
fashion to an in-person proceeding, as if everyone was 
gathered around a conference room table. The mediator 
would convene the session by beginning with greetings 
and introductions, followed by welcoming remarks and 
the setting of ground rules. The parties and their counsel 
can also take advantage of the fact that everyone is gath-
ered together in a single virtual room to share perspec-
tives or otherwise engage in a typical joint session. As 
the conversation progresses to more substantive topics, it 
would not be surprising to quickly forget that no one is 
physically present in the same room.

At some point, there may be a need for the par-
ticipants to be able to confer privately, with or without 
the mediator, and there are techniques specific to each 
particular VTC platform to accommodate that need. For 
example, some platforms offer the availability of breakout 
or caucus rooms where the mediator can virtually place 
participants so that they are able to communicate pri-
vately and in confidence with each other. In essence, it is 
no different than had the mediator assigned individuals 
to physical rooms across or down the hall in the in-person 
context. The mediator will also establish some kind of 
protocol to permit her/his/their entry into each of these 
rooms so as to facilitate discussion within and amongst 
the various participant groupings, preserve attorney-
client privileged communications, and ensure confiden-
tiality. Alternatively, if the platform does not offer the 
ability to place participants in separate rooms, while a 
little cumbersome, participants can simply disconnect 
and reconnect to the platform in various configurations to 
accommodate the need for private caucusing. Traditional 
telephone mediations have operated in this manner for 
decades. With a little advance planning, the protocols for 
mirroring caucus rooms in the virtual world can be rela-
tively easily mapped out.
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gaps and make sense of the disorder. Doing so can lead 
to many of us feeling disturbed, uneasy, tired, isolated, 
anxious, and disconnected—all without quite knowing 
why. As a result, mediation participants may find it hard 
to concentrate or have difficulty developing empathy, 
rapport, credibility, and trust, all of which are generally 
critical to a successful session. 

No one is advocating that virtual mediations are 
exactly the same as, or a perfect replacement for, in-
person mediation sessions. At the same time, we really 
do not know how long this health crisis will continue 
and how society will adapt and evolve as the economy 
reopens. Whether we will ever return back to “normal” 
or whether we have irreversibly entered a “new normal” 
remains to be seen. What is clear, however, is that this 
pandemic, for better or worse, has served as a catalyst 
for the widespread introduction and adoption of virtual 
ADR processes and techniques. Given the current state of 
affairs—where our courts are only gradually indicating a 
return to the traditional litigation model to which we are 
accustomed—the serious backlogs and delays to access to 
justice are inevitable. It is incumbent upon all of us to at 
least recognize the possibility of reducing the burden on 
the courts and taking reasonable and safe steps to main-
tain open communications and promote the resolution of 
pending disputes. In that regard, virtual ADR—and, in 
particular, virtual mediation—is worth a considered look.
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Biometric Data Privacy 
Biometric data privacy 

is slowly but surely becom-
ing the next battleground 
in U.S. privacy law. While 
there is currently a lack of 
federal legislation regulat-
ing the collection and use of 
biometric data, an increas-
ing number of states have 
taken it upon themselves to 
protect their citizens, Illinois 
being the leading example.1 
Moreover, litigation relat-
ing to biometric data is on the rise. Recently, a class action 
lawsuit was filed against TikTok for failing to inform its 
users that it was collecting biometric data.2 Even though 
most cases are filed in Illinois due to its unique privacy 
law, the rest of the states are following suit by enacting 
legislation addressing biometric data privacy. Therefore, 
it is important that attorneys familiarize themselves with 
this type of data and the claims associated with it. 

Biometric data is any data that relates to human 
features and is used in a variety of ways to establish an 
individual’s identity.3 Some examples of biometric data 
include iris scans, fingerprints, and facial recognition.4 
Biometric data is not like a password or social security 
number—it is immutable and cannot be changed. This 
makes it highly sensitive information and companies 
must use heightened caution when collecting and storing 
it. For example, if a company uses facial recognition to 
verify the identity of its users, and there is a data breach, 
there is no way that the person whose data has been com-
promised can change their face to restore security. 

As the use of biometric data becomes more and more 
prevalent, states are beginning to recognize that legisla-
tion is necessary to address the specific risks associated 
with this type of sensitive data. Illinois was the first 
state to enact legislation aimed at biometric data when it 
passed the Biometric Information Privacy Act (BIPA) in 
2008.5 BIPA requires entities to inform individuals in writ-
ing that biometric data will be collected, how it will be 
collected, and for what that data will be used. An entity 
is prohibited from using any biometric data it collects 
without obtaining a written release from the individual.6 
BIPA also prohibits entities from profiting off of biometric 
data, although dissemination of such data is not entirely 
prohibited.7 

BIPA allows an entity to 
disseminate biometric data 
under a limited number of 
circumstances.8 Disclosure 
is permissible if the indi-
vidual gives consent, the 
disclosure is required by 
law, or the information is 
disseminated pursuant to a 
valid search warrant.9 BIPA 
also requires entities to use 
the reasonable standard 
of care of the respective 
private industry to store the 

information, as well as using more caution for biometric 
data storage than other types of data internally.10 

BIPA is unique, because it gives any individual plain-
tiff standing to sue for a violation.11 It also provides that 
an individual plaintiff is entitled to the greater of liqui-
dated damages or actual damages based on recklessness 
or negligence, reasonable attorney’s fees, and other relief, 
such as an injunction, if the court sees fit.12 This provision 
of BIPA has allowed many lawsuits to proceed against 
entities using biometric privacy data.13 Two hundred 
cases were filed in the state of Illinois from 2018 to 2019 
alone, and that number is sure to rise in 2020.14 Further-
more, these class actions can lead to large settlements. For 
example, Facebook recently agreed to pay $550 million 
to Illinois users who had alleged in a class action lawsuit 
that the platform was unlawfully collecting biometric 
data.15 

Other states are following suit. Washington16 and 
Texas17 have enacted legislation that prevents capturing 
or selling biometric information without consent or un-
less required by law. California’s Consumer Privacy Act 
(CCPA)18 went into effect this year and includes biometric 
data in its definition of personal information. The CCPA 
requires that entities provide notice of data being col-
lected and that they specify if the data is being sold or 
disclosed to third parties.19 A unique feature of the CCPA 
is that it requires entities to give consumers the ability to 
choose to opt out of their data being collected, request 
access to their data and also request that their data be 
deleted. New York also recently amended its laws deal-
ing with hacking and electronic surveillance.20 These are 
only a few examples of states that are taking biometric 
data privacy seriously. As consumers become increasingly 
aware of what biometric data is and how it should not be 

Hollywood docket

Trending: Data Privacy, Copyright Trolling, and a Clause  
to Keep in Mind
By Neville L. Johnson and Douglas L. Johnson 
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City Beverages, LLC because of the arbitrator’s failure 
to disclose his ownership interest in JAMS.30 Although 
the arbitrator had disclosed that he had an overall inter-
est in the financial success of JAMS, the omission of his 
ownership interest in addition to the volume of business 
between JAMS and Monster in the past five years31 was 
enough to demonstrate that the arbitrator had not acted 
impartially. While the ABA has stated that the decision 
likely will not have much of an effect beyond JAMS 
adjusting its disclosure policies,32 it is a reminder to ap-
proach arbitration with caution and to ensure prior to the 
commencement of proceedings that the arbitrator chosen 
by the parties is properly vetted. The Supreme Court 
denied Monster’s writ of certiorari.33 

used, the number of lawsuits and states legislating to ad-
dress these issues is likely to rise. 

Copyright Trolling Still on the Rise 
Celebrities continue to be targeted by photo agen-

cies claiming copyright infringement for posting photos 
of themselves on social media. Some recent targets have 
been Kendall Jenner,21 Katy Perry,22 Gigi Hadid,23 and 
Justin Bieber,24 all for posting photos of themselves on 
Instagram. Kendall Jenner’s case is pending and Justin 
Bieber seems to have settled out of court, while Katy 
Perry’s case is in process. Katy Perry was sued by Back-
Grid USA for posting a paparazzi photo of herself dressed 
as Hillary Clinton at a Halloween Party in 2016 on her 
Instagram page. The main arguments raised in the motion 
to dismiss were fair use and that the photo was an unau-
thorized derivative work. The motion was not granted, 
and the case will proceed to trial; however, U.S. District 
Judge Andre Birotte Jr. strongly urged the parties to reach 
a settlement, emphasizing that this case would needlessly 
take up the valuable time and resources of the court.25 Al-
though it is rare, it is not impossible to defeat a copyright 
claim in this context. For example, a lawsuit against Gigi 
Hadid was recently dismissed because the photo agency 
suing her had not adequately registered the copyright of 
the photo at issue.26 

Practice Note: Attorney’s Fees Clauses 
Under the “American Rule,” attorney’s fees may not 

be collected from the losing party by the winning party un-
less an award is authorized by express agreement between 
the parties, any applicable state statute or court order. The 
simplest way of ensuring payment of attorney’s fees is to 
include in the agreement between the parties an attorney’s 
fees clause. In California, attorney’s fees are not recoverable 
unless there is an attorneys’ fees clause in the agreement, or 
required by law or by statute.27 New York also follows the 
American Rule.28 For lawyers practicing in any state, it is 
good practice to utilize these clauses in agreements in the 
event that a dispute between the parties occurs, as often the 
availability of attorneys’ fees will determine whether taking 
on a case is worthwhile. Many entertainment companies 
refuse such clauses, figuring that a plaintiff will not want to 
risk the expense if there is no such clause.

Good practice requires any attorney to advise clients 
entering into transactions of the pros and cons of such 
clauses. Similarly, in copyright infringement actions, 
attorneys’ fees can be awarded to the prevailing party.29 
Failure to advise a client of the risks arguably could be 
malpractice.

Beware of Arbitrator Partiality: Monster Energy 
Co. v. City Beverages, LLC

The Ninth Circuit recently vacated a final arbitration 
award in favor of Monster Energy Co. in its dispute with 
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How have judges ruled when thrust into the mantle 
of “courtroom connoisseur” to determine an objective 
value for art based on a transaction that has not occurred 
between two buyers that do not exist?1 This elusive hypo-
thetical willing buyer and seller standard of fair market 
value constitutes the cornerstone for determining tax 
liability. The level of subjectivity involved in establishing 
this value, coupled with the responsibility of judges, who 
are typically nescient about art, to adjudicate between 
connoisseur expert witnesses, has resulted in consider-
able litigation that highlights the fundamental challenges 
involved in court decisions based on the valuation of 
unique objects. This article seeks to explore the inher-
ent tension that exists between the seemingly subjective 
nature of appraisals and the imperative for the Internal 
Revenue Service (IRS) and the U.S. Tax Court to establish 
an objective justification for valuing artwork for federal 
taxation purposes, including charitable deductions and 
estate, income, and gift tax. 2 As each valuation case pres-
ents a novel challenge to courts, due to the unique facts 
that emanate from the unique artwork and unique market 
conditions at the date in question, analyzing what aspects 
of the expert testimonies have swayed U.S. Tax Court and 
Court of Appeals judges proves revelatory in understand-
ing how these complex cases are decided. 

Doherty v. Commissioner illuminates how a “battle of 
the experts” concerning an artwork’s appraisal inherently 
reduced a painting’s valuation.3 The case highlighted the 
opposing appraisals of two of the most notable expert 
authenticators on the oeuvre of Charles M. Russell, a 
noteworthy painter of the American Western frontier. In 
1969, George and Emilia Doherty bought Attacking the 
Stagecoach, a painting purportedly created by Russell, for 
$10,000. In 1982 and 1983 the Dohertys donated a 40% 
and 60% undivided interest in the painting to the C.M. 
Russell Museum. They claimed these deductions based 
on a $350,000 fair market value of the painting, as fair 
market value constitutes the basis for charitable deduc-
tions pursuant to I.R.C. 26 CFR § 1.170A-1.4 The IRS 
disputed the fair market value of the painting donated by 
the taxpayers to the artist’s eponymous museum and the 
U.S. Tax Court found the Dohertys liable for tax deficien-
cies. On appeal, the legal issue presented to the U.S. Court 
of Appeals for the Ninth Circuit was a question of fact: 
What was the value of the painting contributed to the 
C.M. Russell Museum?5

The Respondent’s expert, Ginger Renner, an inde-
pendent consultant who maintained the most extensive 
archive on Russell in the country, corroborated the IRS 

Commissioner’s valuation 
of $100 by arguing that the 
painting was a forgery. The 
Petitioners’ expert was Ray 
Steele, the former executive 
director of the C.M. Russell 
Museum, who had authen-
ticated the entirety of the 
1,800 works in the collection 
during his 20-year tenure at 
the institution. He justified 
the taxpayers’ claim. As 
the U.S. Court of Appeals 
acknowledged that the op-
posing experts undoubtedly represented the “foremost 
authorities on works by Charles M. Russell” and both 
experts pointed out the same formal characteristics of 
the work in their testimonies to come to strikingly differ-
ent conclusions, it is revelatory to analyze how the court 
decided in this dissent between the scholars. 

Renner argued that the naïve elements, such as the 
figures devoid of volume and the overall lack of realism, 
proved that this work “could not possibly be an authentic 
Russell.” On the other hand, Steele alleged that the crude 
elements Renner flagged embodied common character-
istics of the artist and exemplified his singular spontane-
ity in this quickly executed oil sketch. According to Tax 
Court Title IV: Rule 142 A, the IRS Commissioner’s deter-
mination that the taxpayer was deficient in meeting his/
her/their tax liabilities was presumed correct, therefore 
the Dohertys bore the burden of proof by the preponder-
ance of evidence standard.6 

As this case involved an artwork with an appraised 
value over $50,000, the appraisal was first reviewed by 
the IRS Art Advisory Panel. The Panel is comprised of 25 
of the foremost dealers, scholars, and museum curators 
of fine and decorative arts in the nation, who draw upon 
their seasoned experience in the field to review the ap-
praisal, which consists of information including size, me-
dium, physical condition, provenance, date and method 
of acquisition, and comparable sales; as well as high 
resolution photographs of the work to recommend an 
adjusted fair market value when the specialists concur a 
misstatement has occurred. While their recommendations 
are “strictly advisory” to the Tax Court, the due diligence 
invested in refuting the taxpayer’s claim constitutes why 
the taxpayer bears the burden of proof.7 

Courtroom Connoisseur in the Battle of the Experts:  
An Analysis of Judicial Decisions Surrounding the 
Valuation of Art
By Caroline Yarbrough



NYSBA  Entertainment, Arts and Sports Law Journal  |  Summer 2020  |  Vol. 31  |  No. 3 29    

fossils’ provenance, and an explanation substantiating 
the fair market value for which he based his deduction. 
Issacs failed to meet the requirements outlined in IRS 26 
U.S. Code § 170 (11)(A) and (B) for “qualified appraisal,” 
which is required when deductions of more than $5,000 
are claimed on contributions of property.13

Cases such as Franklin P. Perdue v. Commissioner14 and 
Robson v. Commissioner15 evidence how the question of the 
most relevant market for comparables marks a contested 
aspect of valuation formulas that the U.S. Tax Court and 
Court of Appeals consider closely. In Perdue, the primary 
difference in the methodology to value the 17th century 
Spanish gold disc, chain, and coin donated by the tax-
payer to the National Museum of American History con-
cerned the appropriate marketplace to draw comparables 
for the hypothetical fair market transaction. The artifacts 
had been recovered from a Spanish galleon, the Nuestra 
Senora de Atocha, which sunk in 1622 while transporting 
gold objects from Havana, Cuba to Cadiz, Spain. The peti-
tioner’s expert, a maritime archaeologist, corroborated the 
fair market value of $374,814 claimed by the petitioner. 
He argued that the romance and excitement from the 
sunken shipwreck provenance engendered a consider-
able premium in the auction and museum shop market 
of artifacts. The respondent’s experts, one of which was a 
Spanish professor with a specialization in the coinage of 
the Spanish empire in the Americas, dismissed the “glam-
our market” of auctions as rife with dilletantes. Instead, 
he relied on comparable sales in the numismatic market 
to arrive at an appraisal of $74,000. The determination of 
a $311,000 fair market value demonstrates how the per-
suasiveness of an expert’s methodology to consider wider 
markets beyond the niche coin market, one that encom-
passes the diverse motivations of buyers, resonated with 
the Tax Court judge as a more thorough methodology.16

Robson revealed that the Tax Court favors fair market 
value comparables over the replacement method, even 
when the sale of the object in question is illegal in that 
jurisdiction. The case concerned the IRS’ determination 
of deficiencies in the Petitioners’ federal income taxes 
related to their charitable deductions of hunting game 
mounts. At the time of the donations, it was illegal ac-
cording to California state law to sell mounted animal 
specimens. The dearth of comparable sales, due to that 
law, prompted the petitioners’ expert, a board member of 
the World Wildlife Museum, to utilize a replacement cost 
methodology, which included the travel and taxidermy 
expenses incurred by undertaking a hunting trip. The 
Tax Court rejected that methodology and instead decided 
according to the Respondent expert’s approach that drew 
upon comparable sales in other states. As charitable de-
ductions are determined based upon a theoretical trans-
action between a willing buyer and seller, comparables 
in neighboring jurisdictions were deemed admissible in 
determining the value.17

After weighing the expert testimonies, the Court of 
Appeals affirmed the U.S. Tax Court’s judgment that the 
fair market value of the Russell painting would have 
been $30,000 at the date of contribution, and thereby the 
appellant taxpayers had overstated the amount claimed 
as a charitable contribution. It noted that the U.S. Tax 
Court wields broad discretion with respect to questions 
of valuation. In the Memorandum Opinion, U.S. Tax 
Court Judge Carolyn M. Parr maintained that disputes 
over authenticity inherently deflate values, stating that 
the “shadow cast by a question of the authenticity of a 
painting acts as a depressant on its value.”8 The Tax Court 
declared that the discord, which reasonably should have 
been known at the time of donation, would have impact-
ed the bid of a hypothetical willing buyer and prompted 
the painting to change hands at a lower price than one 
for which authenticity is undisputed. It is significant 
that the mere presence of a debate between experts on a 
question of fact rife with complexity and subjectivity in 
and of itself depressed the adjudged value of the work in 
question. 

By situating Doherty within the landscape of other 
valuation cases, it becomes clear that the wary nature 
of judges towards adjudicating on the value of artwork 
accounts for the great weight placed on the opinion of art 
specialist witnesses. However, the reliance on opposing 
experts has proved a challenge for courts as well. Nearly 
every case references Messing v. Commissioner, wherein the 
Tax Court judge asserted that valuation cases consistently 
culminate in the same scenario; a battle between experts 
so convinced of their “unalterable correctness” that they 
overzealously strive “to infuse a talismanic precision into 
an issue which should frankly be recognized as inherently 
imprecise and capable of resolution only by a Solomon-
like pronouncement.”9 After experts advocate a valuation 
methodology and testify that the formula used by the 
opposing expert is erroneous, courts apply the prepon-
derance of the evidence standard to weigh the persuasive-
ness of the expert testimonies and adjudicate the ultimate 
valuation.10 

The majority of valuation cases, in which the exempt 
character of the recipients and the right of the petitioner 
to deductions pursuant to 26 U.S. Code § 170 are not 
under dispute, result in decisions that rest upon either 
the credibility of the appraiser or the cogency of his/her/
their systematic methodology.11 James J. Isaacs v. Commis-
sioner serves as an example of a valuation case in which a 
charitable deduction was denied based on the deficiency 
of the taxpayer to provide the proper documentation and 
qualified appraisal. When making a charitable transfer of 
artwork, donors are required to supply documentation to 
validate the public charity, related use, and qualified ap-
praiser.12 The Tax Court held that Isaacs failed to comply 
with the technical requirements to enjoy the privilege 
of the $246,300 claimed deduction for his donations of 
12 fossil trilobites to the California Academy of Sciences 
when he neglected to submit an appraisal, records of the 
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Court judge was swayed by the courtroom presence of 
the defendants’ expert, a marine surveyor, and his meth-
odology explanation for settling on a fair market value of 
$20,000.24

The Estate of Kollsman decision provides another 
example of a discredited appraisal that highlights the im-
portance of securing a qualified, impartial expert to sup-
port contested value. The U.S. Court of Appeals for the 
Ninth Circuit discerned bias in the identity of the estate’s 
appraiser, an Old Masters specialist and Vice President at 
Sotheby’s, who appraised the estate under a stipulation 
that would grant Sotheby’s exclusive rights to auction 
the paintings if they were to be sold. The Court of Ap-
peals believed this conflict of interest directly incentivized 
the Sotheby’s executive to “lowball estimates that would 
lessen the federal estate tax burden borne by the estate” in 
order to “curry favor” with the executor.25 

In Furstenberg, the judges in the U.S. Court of Claims 
weighed the testimonies of the expert witnesses, who it 
declared all constituted valuation experts with impres-
sive qualifications, to determine the fair market value of 
a painting by Camille Corot that had been donated to the 
University of Houston. Yet, their per curiam opinion re-
veals the judges decided to “substantially discount” their 
reliance on the plaintiffs’ expert, Spencer A. Samuels, 
because the “record indicates that Mr. Samuels and Mrs. 
Furstenberg, [the taxpayer], are close friends and long-
time business associates.”26 By dismissing the testimony 
of a witness based on a perceived conflict of interest, the 
Court of Claims reinforced that the identity of the ap-
praiser constitutes a significant factor in decisions requir-
ing an adjudication between battling experts.

Determinations of artwork authenticity and value 
represent singularly complex and subjective assertions 
of fact, which are partly contingent on the “eye of the 
beholder.”27 Yet these cases illuminate that courts first 
scrutinize the identity of the beholder before consider-
ing any claims. Within the subjectivity of valuing art to 
determine tax liability, the IRS ensures a level of objectiv-
ity and consistency by requiring appraisers, taxpayers, 
and estate executors to adhere to Title 26 of the Internal 
Revenue Code and professional codes of ethics.28 Penal-
ties are imposed on taxpayers and appraisers when gross 
misvaluations occur.29

Disputes over attribution in particular highlight how 
courts routinely verbalize the inadequacy of the legal sys-
tem to definitively determine issues of authenticity. Fur-
thermore, judges, such as Justice Saxe in Thome v. Alexan-
der & Louisa Calder Foundation,30 consistently acknowledge 
that their holdings would prove meaningless beyond the 
courtroom unless supported by “the level of justification 
sufficient to support a pronouncement by a recognized 
art expert with credentials in the relevant specialty.”31 
Moreover, the consequences of cases such as Greenberg 
Gallery evidence the misalignment between the law and 
the marketplace. After it became public knowledge that 

As judges do not view themselves in a position to 
“extend their role as an art expert,” cases such as Green-
berg Gallery, Inc. v. Bauman demonstrate how court deci-
sions are contingent upon the persuasiveness of systemat-
ic methodologies, which could be based upon seemingly 
trivial factors, such as the amount of time devoted by 
experts to examining the work.18 In Greenberg Gallery, the 
plaintiff, Greenberg Gallery, claimed that the defendants, 
a private collector and Entwistle Gallery, sold it a forged 
Alexander Calder mobile, and thereby sued on fraud and 
contract claims. The U.S. District Court for the District of 
Columbia held that the plaintiff’s expert, Klaus Perls, had 
failed to persuade by a preponderance of the evidence 
that the mobile was not created by the artist. Albeit the 
District Judge acknowledged that Klaus Perls consti-
tuted the foremost expert on Calder due to Perls’s role as 
Calder’s exclusive dealer during the artist’s lifetime, the 
trial court deemed his methodology too “cursory” of an 
examination of the sculpture to justify his opinion that 
the sculpture was inauthentic. Although this case was not 
heard in Tax Court, it nevertheless provides a revelatory 
parallel to Doherty and offers insight on the decisions that 
judges make between contesting expert opinions on the 
authenticity of artwork.19 

Similar to the decision in the Doherty case, the Tax 
Court in Mathias v. Commissioners refused to rule on the le-
gitimacy of the artists’ hand due to the conflicting nature 
of the evidence presented by the opposing experts over 
authenticity and their keen awareness of the significant 
impact the identity of the artist has on value. This case 
concerned a claimed charitable deduction and fair market 
value of a painting purportedly by Gilbert Stuart. Despite 
refusing to state its decision about the authenticity of 
the painting, the Tax Court maintained that the “poten-
tially substantial” blemishes, meaning hesitations about 
the attribution, “reasonably should have been known 
to petitioner and his appraisers at the critical date” and 
therefore served as “substantial depressants of the value 
of the painting.”20

The decisions of the Tax Court in Parks v. 
Commissioner,21 Estate of Kollsman v. Commissioner,22 and 
Furstenberg v. United States23 reinforce how courts place 
great emphasis on the unbiased, qualified appraiser 
and how judges will immediately reject the opinions of 
experts who they deem present a conflict of interest. Parks 
reveals the necessity for a taxpayer to call on an expert 
appraisal witness in court to justify the methodology used 
for arriving at the appraised value and to testify as to his/
her/their qualifications to conduct the appraisal. The Tax 
Court found that the Parks had overstated the fair market 
value of a sailboat they had donated to the California 
Maritime Academy Foundation. Instead of introducing 
the expert testimony of the appraiser, who had valued 
the boat at $50,000, the petitioner tried to substantiate the 
valuation by citing comparables in the book the Used Boat 
Pricing Guide. The ruling of $24,000, as opposed to the 
petitioners’ stated claim of $50,000, conveys how the Tax 
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the leading Calder expert deemed the mobile inauthen-
tic, the marketplace responded by rejecting the sculpture 
and considering it of negligible value. The sculpture has 
subsequently failed to find a buyer in the decades since 
the case. Lawyer Peter R. Stern asserted that “judges now 
recognize that while their word is law in the courtroom, 
in the art world their verdicts can be overturned by a 
higher authority: the market.”32 This case bears witness to 
how an art expert’s opinion can eclipse a judge’s official 
ruling on a work’s authenticity in the eyes of the market.

As the preceding cases evidence, U.S. Tax Court and 
Court of Appeals judges underscore their dependence 
upon art specialists, but when experts disagree, these 
judges must assume the precarious position of “court-
room connoisseur” to decide between them. As the value 
of art continues to rise and the IRS Art Advisory Panel 
witnesses an escalating taxpayer claimed value each year, 
the issue of adjudicating between opposing experts over 
the value of art becomes paramount, as ultimately the 
government’s revenue is at stake.33 Yet the challenges 
revealed in the cases discussed herein raise the question 
as to if a different model could prove fruitful in cases 
when judges are forced to make a declaratory judgment 
between competing art connoisseurs.34
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The United States Copyright Act protects expression 
but not concepts, ideas or scénes à faire (sequences of 
events that result from the choice of a setting or situation). 
This legal principle is easier said than understood. An 
example will illustrate the doctrine. If you were to write 
a one-page summary or “treatment” for a potential show 
called Seinfeld and listed the character traits of the four 
featured characters as follows: 

Jerry Seinfeld: a neurotic, self-doubting, stand-up co-
median, who cannot maintain a steady relationship;

Elaine: quirky, frequently puzzled, ditzy, critical, not 
easily impressed;

George: uncomfortable in his own skin and on occa-
sion a buffoon, awkward, brazen, prone to say the wrong 
thing at the wrong time; 

Kramer: a zany, slapstick goofy looking guy who 
always gets into trouble.

You would have no rights in the show called Seinfeld.

Your one-page treatment is simply a concept or idea 
that can be expressed differently a thousand times over. 
Nobody has a monopoly on concepts and ideas, and they 
are not copyrightable. Yet each episode of the show Sein-
feld would be a different protectable and copyrightable 
expression based upon its plot line and dialogue. 

William Roger Dean was a famous artist and designer 
who produced work in various media, including architec-
ture, design, and painting. His work has hung in muse-
ums and he is well known for creating cover art and logo 
designs for rock bands, including the group Yes.

Many of his works were also featured in coffee-table 
art books.

When the blockbuster hit movie Avatar was released, 
many bloggers and commentators took to the internet 
and opined that aspects of the film’s ecosystem, including 
mountains, stone arches, trees, and wildlife, were similar 
to or copied from works done by Dean. To compound 
matters, James Cameron, the talented writer and film di-
rector whose works include The Terminator, True Lies, and 
Titanic, was rumored to have been “inspired” by Dean.

Dean had created paintings with floating land 
masses, rock, moss, and trees ascending into heaven, solid 
arches in the mist, flat-topped trees, floating jungles, and 
flying dragons. Cameron’s movie also had floating land 
masses, rock, moss, and tree structures ascending into 
the sky called “Hallelujah, Mountains,” stone arches, a 
“hometree” resembling a flat-top tree from Africa, a “tree 

of voices,” and a horse-like 
creature called a “banshee” 
that could fly. 

A side-by-side compari-
son of Dean’s creations and 
Cameron’s work revealed 
that no works were identi-
cal, but some had a similar 
“look and feel.” However, 
as stated above, one can-
not get a monopoly on 
various ideas and concepts 
that can be expressed dif-
ferently by hundreds of 
different graphic artists. Floating land masses, stone steps 
covered in moss going into the sky, solid-mass arches, 
funny-shaped trees and animal configurations are general 
concepts and ideas.

After watching Avatar three times and doing a 
detailed analysis of Dean’s work, I politely declined the 
opportunity to represent Dean in a significant, high-visi-
bility copyright infringement case against James Cameron 
and Twentieth Century Fox Film Corporation, the writer/
director, and motion picture company, respectively, be-
hind Avatar.

In September of 2014, United States District Court 
Judge Jesse Furman in the Southern District of New York 
dismissed Dean’s copyright infringement claim against 
Cameron and Twentieth Century Fox, that had been 
commenced by another attorney, finding that no substan-
tial similarity existed between Avatar and copyrightable 
elements of Dean’s artworks. Judge Furman noted in his 
decision that:

• Dean did not have a monopoly on the idea of float-
ing or airborne land, an idea that has been around 
since at least 1726, when Jonathan Swift published 
his classic, Gulliver’s Travels; 

• The shapes of some of the land masses and features 
such as foliage on waterfall, to the extent these ele-
ments appear in nature, are in the public domain 
and “free for the taking”;

• Ideas, such as flying dragon-like creatures, and 
other features taken from nature (stone arches, aca-
cia trees, willow trees, and colorful amphibians and 
reptiles) were not subject to copyright protection; 
and

Sometimes Just Say No: Assessing a Potential Plaintiff’s 
Copyright Infringement Claim
By Brian D. Caplan
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Often two songs sound similar to the naked ear. How-
ever, an infringement assessment does not stop there. If 
the lyrics and melody of two compositions are dissimilar, 
and the only similarities between two works relate to 
structure, instrumentation, tempo, “feel” and the genre 
of music (i.e., country, salsa, urban), then no protectable 
copyrightable elements would be wrongfully misappro-
priated by the secondary creator.

If similarity of melody or lyrics can be identified 
between two works, however, a number of fundamental 
questions still must be answered:

1.  Has the subject music or have the lyrics been used 
in prior compositions (so-called “prior art”);

2.  Is the nature of the subject music or lyrics such that 
they lend themselves to a claim of independent 
creation (i.e., that the defendant would not have 
had to rely on the plaintiff’s pre-existing work 
when creating his/her/their own); and

3. Is the subject music or lyrics trite or commonplace?

Additionally, until a thorough review of prior art can 
be conducted by a worthy musicologist to determine the 
originality of the claimed infringed material, the practitio-
ner will not know the actual strength of the claim.

Books
Copyright does not protect an idea, but only the 

expression of an idea. Determining the distinction be-
tween an idea and its expression can often be a challenge. 
A two-page summary of a novel containing a story line 
and a brief description of each character would generally 
not be subject to much protection, as the novel could be 
expressed in numerous fashions and the summary would 
simply reflect an idea. When assessing the similarities 
between two books, one must determine whether there is 
similarity of protectable expression. 

   “Copyright protection doesn’t not extend to histori-
cal or contemporary facts, material traceable to common 
sources or in the public domain and scénes à faire.”1 Scé-
nes à faire, also known as sequences of events that “neces-
sarily result from the choice of a setting or situation” do 
not enjoy copyright protection.2 While consideration can 
be given to the total concept and feel of a work, similari-
ties in theme, setting, characters, time sequence, plot and 
pace are generally more important.3

Showing that two literary works contain substan-
tial similarities of protectable expression is not an easy 
undertaking. A review of the case law reflects that most 
infringement claims relating to literary works fail. The 
practitioner should be careful to separate non-copyright-
able subject matter from protectable expression before 
taking on an infringement claim and understand that it 
will be an uphill battle.

• dissimilarities between many aspects of the work 
out-weighted any similarities.

When I read the 14-page court decision, it reaffirmed 
my belief that sometimes the best decision you can make 
is to turn down taking a new case. 

How to Assess a Copyright Infringement Claim
Assessing a copyright infringement claim in the 

entertainment industry can be a challenging endeavor. 
While the fundamental elements of an infringement claim 
appear to be straightforward enough – namely the ability 
of a plaintiff to prove (1) that an alleged infringer had 
access to the plaintiff’s work before creating the allegedly 
infringing work and (2) that there is substantial similarity 
of protected copyrightable expression from the original 
work incorporated in the claimed infringing work – many 
impediments to a successful infringement claim may not 
be readily apparent on day one of an analysis.

Numerous fact specific and nuanced defenses to a 
copyright infringement claim may exist, each of which 
can require thoughtful study and investigation. Such 
defenses may include, but are not limited to:

• Lack of originality;

• lack of copyrightability;

• independent creation;

• fair use;

• de minimis taking;

• lack of substantial similarity of protectable expres-
sion; and

• lack of access.

Cases involving music, books, photography and mo-
tion pictures/television productions each present their 
own issues relating to protectable expression. Proving the 
first element of a copyright infringement case, access, for 
each of these creative genres will not differ significantly 
as the plaintiff will need to prove that the defendant had a 
reasonable opportunity to hear, see or read the plaintiff’s 
creative work before creating the later work. Normally, 
direct evidence of copying is not available, so the plaintiff 
must prove access through the wide dissemination of his/
her/their work or through a third-party intermediary 
who would be likely to have shared the plaintiff’s work 
with the defendant.

Music

Generally speaking, similarity of melody or lyrics is 
a requirement for a successful copyright infringement 
case in the music industry, although on rare occasions a 
unique combination of otherwise non-protectable ele-
ments in a song can rise to the level of copyrightable 
expression.
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subject to protection in order to determine whether a vi-
able claim exists.

Motion Pictures and Television 

Authors of screenplays and treatments for television 
shows often bring claims against works that embody the 
ideas contained in their submissions. Without significant 
similarity of an elaborate plot, characters, and dialogue, 
such claims are usually destined for failure. A reality 
television show treatment about a nude resort on a small 
island will not be subject to copyright protection as each 
episode of the produced reality show will have different 
characters and different dialogue, which would be the ex-
pression of the idea contained in the treatment. Similarly, 
screenplay authors usually have a difficult row to hoe 
demonstrating infringement. Further, similarity of a gen-
eral plot line alone will never be enough as that plot can 
be expressed in many different ways through different 
characters in different settings using different dialogue.

Both Willams and Chase-Riboud v. Dreamworks9 are 
instructive in showing the difficulties in sustaining claims 
against a motion picture for copyright infringement. 
While both cases involve plaintiffs’ claims of infringement 
of novels, when stripped of the non-protectable elements 
of their novels, no substantial similarity was found relat-
ing to any protectable expression.10 

Conclusion
As indicated above, different forms of creative 

expression have different levels of protectability under 
existing copyright law. Claims relating to music, books, 
photographs, and motion pictures/television shows each 
present their own issues relating to protectable expression 
as well as the process by which to conduct a copyright 
infringement analysis. Given the fact specific nature of 
many defenses to copyright infringement claims, many 
of which are not readily apparent at the early stages of 
assessment, the practitioner must be wary of jumping to a 
premature conclusion about the viability of a claim. Fur-
ther analysis and substantive investigation can often un-
dermine the viability of a claim. Apprising a client of the 
difficulties inherent in prosecuting a copyright infringe-
ment claim and tempering a client’s expectation until a 
thorough analysis had been completed is advisable.  

Photographs

The nature of copyright protection in photographs 
differs from other forms of creative expression. An indi-
vidual who takes a generic photograph of the Statue of 
Liberty would not have protectable copyrightable expres-
sion in his/her/their work to support a claim against 
a subsequent photographer who takes a similar photo. 
Since originality is the “sine qua non of copyright,”4 
“copyright protection may extend only to those compo-
nents of a work that are original to the author.”5 While 
only a minimal degree of creativity is necessary to estab-
lish such “originality,” it is required nonetheless. As one 
court has noted:

...the photographer of a building or tree 
or other pre-existing object has no right 
to prevent others from photographing 
the same thing. That is because original-
ity depends upon independent creation, 
and the photographer did not create that 
object. By contrast, if a photographer 
arranges or otherwise creates the subject 
that his camera captures, he may have the 
right to prevent others from producing 
works that depict that subject.6 

Generally, a photograph may be original in three 
different respects: the manner in which the photograph 
is rendered, also known as “rendition,” the timing of the 
photograph, and the creation of the subject.7 

• “Rendition” relates to the angle of a photographic 
shot, light and shade, exposure and effects achieved 
by means of filters and developing techniques, and 
does not depend upon the scene or object being 
photographed.

• “Timing” relates to the fortuitous timing of taking a 
photo not previously taken.

Examples include photographer Tom Mangelsen’s 
“Catch of the Day” (the well-known photo of a salmon 
jumping up a waterfall into the open mouth of a bear) 
and “V-J Day in Times Square,” the iconic Alfred Eisen-
staedt photo of a young sailor kissing a woman on VJ- 
Day in Times Square.

With respect, to both rendition and timing, the under-
lying subject of the photo does not qualify for copyright 
protection, i.e., another photographer can photograph an 
image of a bear about to catch a salmon swimming up-
stream at a waterfall or a young sailor kissing a woman.

Where a photographer creates the scene or subject 
to be photographed, he/she/they may claim originality 
and protection over the precise scene or subject created, 
as long as it was original.8  When comparing two photo-
graphs for a potential copyright infringement case one 
must distinguish what elements of the original image are 
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Museums are public, quasi-academic institutions that 
serve as depositories of objects of human cultural heri-
tage and specimens of the natural world.1 All museums 
share common goals of delivering on their mission state-
ments and serving in the public’s best interest. However, 
museums require consistent funding to operate and 
successfully deliver. They are currently facing financial 
pressure as government funding for the arts has declined 
significantly, with the National Endowment for the Arts 
even labeled as “wasteful and unnecessary.”2 As a result, 
museums are becoming increasingly reliant on private 
philanthropy to financially sustain themselves.3 

The Metropolitan Museum of Art (The Met), a leading 
world-class institution, is one of many museums that rely 
heavily on funding from private donors. Over the past 
few decades, the Sackler family, which made its fortune 
from the ownership of Purdue Pharma, the manufacturer 
of OxyContin, an opioid painkiller that has been largely 
responsible for the opioid epidemic, has donated millions 
of dollars to The Met.4 The controversy surrounding the 
Sackler family has increased public scrutiny on museums 
that accept sponsorship from questionable sources and 
raises ethical concerns over museum governance and 
regulations surrounding funding. While organizations 
such as the American Alliance of Museums (AAM), As-
sociation of Art Museum Directors (AAMD), and Inter-
national Council of Museums (ICOM) have developed 
codes of ethics designed to encourage transparency and 
accountability of museums, questions remain as to the 
effectiveness of these policies. 

This article investigates The Met’s decision to stop ac-
cepting donations from the Sackler family and discusses 
the ethical dilemmas museums face as they balance their 
goal of delivering on their mission statements while 
adopting the moral high-ground when accepting funding 
and sponsorship. Following this, ethical recommenda-
tions pertaining to funding and governance of museums 
will be proposed. 

Case Study: The Sackler Opioid Scandal 
In May 2019, The Met publicly announced that it 

would stop accepting gifts and donations from members 
of the Sackler family associated with Purdue Pharma.5 
Other institutions, such as the Solomon R. Guggenheim 
Museum in New York and the Tate Modern in London, 
have also adopted a similar stance.6 The Met’s decision 
to distance itself from the Sackler family follows grow-
ing public outrage surrounding the family’s role in the 
opioid epidemic as well as the museum’s attempts to 
minimize and mitigate the potential damage to its image 
and reputation. 

Nan Goldin, an artist 
who personally overcame 
an OxyContin addiction, 
founded activist group 
P.A.I.N. (Prescription Ad-
diction Intervention Now) 
to draw attention to the 
deep-rooted ties between 
The Met and the Sackler 
family, historically one of 
the museum’s most prolific 
donors.7 Goldin organized a 
protest at The Met by stag-
ing a “die-in” and flooding 
the famous ancient Egyptian Temple of Dendur’s pool, 
housed in the Sackler Wing, with OxyContin prescription 
bottles.8 P.A.I.N. urged The Met to remove the Sackler 
family name from the Wing, as it had amassed a fortune 
through the manufacturing and marketing of opioids.9 
The Met was confronted with an ethical dilemma, as it 
had to balance its goal of acting in the best interest of the 
public while appeasing the Sackler family, whose fund-
ing over the past five decades enabled The Met to secure 
its place as one of the world’s most renowned cultural 
institutions.10 Daniel H. Weiss, the President and Chief 
Executive Officer of The Met, summarized the dilemma 
in a delicately worded statement to The New York Times, 
stating that “the museum takes a position of gratitude 
and respect to those who support us, but on occasion, we 
feel it’s necessary to step away from gifts that are not in 
the public interest, or in our institution’s interest. That is 
what we’re doing here.”11

While The Met stopped accepting donations from the 
Sackler family, the museum did not take the more drastic 
step of removing the Sackler name from the Wing, as it 
was “not in a position to make permanent changes while 
litigation against the family was pending and information 
was still coming to light.”12 Brigit Kavanagh, a non-profit 
law expert, affirms that unwinding “naming” gifts would 
require either the consent of the donor or the authoriza-
tion of some judicial authority.13 

While the Sackler name remains on the Wing, The 
Met updated its gift acceptance policy to include newly 
codified rules.14 The Met disclosed that its former gift 
naming procedure allowed for oversight from staff in the 
development, legal, and finance departments, as well as 
trustee committees.15 An overview of The Met’s newly 
codified gift acceptance guidelines stipulates that all nam-
ing gifts must be reviewed and approved by (i) the Gift 
Review Committee, (ii) any relevant programmatic areas 
or departments as determined by the Gift Review Com-
mittee, (iii) the President, (iv) the Director, (v) the Devel-

MET the Sacklers: A Case Study 
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The Met, have a social and ethical responsibility to be at 
the forefront of leading industry-wide changes to increase 
accountability and transparency in regards to museum 
funding. The Met’s decision to sever ties with one of its 
most significant and long-standing donors and to codify 
its gift acceptance guidelines serves as a precedent and a 
blueprint for other museums to follow and begin closely 
reviewing the manner in which they engage with gift 
acceptance on an ethical and administrative level.26 Other 
museums should also consider developing regulatory 
bodies, consisting of museum directors, boards of trust-
ees, attorneys, experienced art world professionals, and 
even artists, to help formulate and codify guidelines for 
ethical practices and to effectively rule on future ethi-
cal dilemmas. Once museums have implemented these 
recommendations, the onus will be on bodies such as 
the AAM and AAMD to revise and update their codes of 
ethics and to implement more holistic and enforceable 
guidelines. The adoption of this holistic approach for mu-
seums is a viewpoint that is supported by Max Hollein, 
the Director of The Met, as it will facilitate a more just and 
equitable outcome in the adjudication process of future 
controversies and dilemmas that will undoubtedly arise.27 

The COVID-19 pandemic has exacerbated the need 
for accountability and transparency with regard to mu-
seum funding. According to the AAM, museums in the 
United States alone are losing an estimated $33 million a 
day as a result of the pandemic.28 The Met, a heavyweight 
with an endowment of $3.6 billion, announced that it is 
expected to lose around $100 million.29 As museums con-
tinue to hemorrhage money, there are concerns that these 
institutions may resort to unethical sources of funding as 
they struggle and fight for survival. 

It is apparent that the introduction of museum regula-
tory boards, and the subsequent revision of the AAM and 
the AAMD’s codes of ethics, particularly in a post-COV-
ID-19 world, will be essential in promoting transparency 
of museums and ensure that they can continue to focus 
on delivering their mission statements while serving in 
the public’s best interest. 

opment Committee, and (vi) the Board of Trustees or the 
Executive Committee.16 The Met must also adhere to New 
York City policy that stipulates that donor recognition 
at city-owned buildings, a gallery, or other space within 
the Museum may be named for a period not to exceed 50 
years.17 The Met reaffirmed and supplemented its mission 
statement to “collect, preserve, study, exhibit and stimu-
late appreciation for and advance knowledge of works 
of art that collectively represent the broadest spectrum of 
human achievement at the highest level of quality, all in 
the service of the public and in accordance with the high-
est professional standards.”18 

Are the AAM and AAMD Codes of Ethics Enough?
The Code of Ethics for Museums (the Code), which 

was adopted in 1993 and amended in 2000 by the AAM, 
an accrediting body, emphasizes that “Legal standards 
are a minimum. Museums and those responsible for them 
must do more than avoid legal liability; they must take 
affirmative steps to maintain their integrity to uphold 
public confidence. They must act not only legally but 
also ethically.”19 In addition, the Code stipulates that, as 
“non-profit institutions, museums are expected to comply 
with applicable local, state and federal laws as well as 
international conventions.”20 The Code serves as a set of 
foundational principles that should be incorporated into 
each museum’s own institutional code of ethics.21

However, the AAM does not offer any recom-
mendations about the type of funding institutions The 
Met should avoid.22 Instead, Laura Lott, the President 
and Chief Executive of the AAM, suggests that “muse-
ums need to take steps and create transparent policies 
to ensure that current and future funding sources are 
diverse—not overly reliant on any single source—and 
consistent with their mission.” 23 Further, in Museum 
Ethics, Gary Edson asserts that the Code of Ethics cannot 
stop unethical behavior in a museum, such as accepting 
funding from questionable sources, as it merely serves as 
guidelines and “best practices” for institutions to adopt, 
raising questions on the effectiveness of the AAM and its 
policies.24 

The AAMD’s Code of Ethics also imposes a duty on 
museum directors to act with integrity and in accordance 
with the highest ethical principles without compromis-
ing their positions or the institutions for which they are 
responsible.25 However, like the AAM, the AAMD has not 
issued guidelines for acceptable sources of funding. 

A Sustainable Future for Museums: Ethical 
Recommendations

The Sackler controversy and The Met’s ensuing deci-
sion has shone a powerful spotlight on the ethics and 
governance of museums around the world. In the absence 
of effective regulatory bodies governing and enforcing the 
practices of museums, it is clear that museums, such as 
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One day in early May, the attorneys at a prominent 
law firm sat down at their computers to work, only to 
discover that none of their files were accessible. Making 
matters worse, the hackers who had infiltrated the law 
firm’s network stole 756GB of firm and client data before 
encrypting everything on the firm’s servers, demanded 
$21 million in ransom (later raised to $42 million) and 
threatened to begin releasing confidential data about the 
firm’s clients to the public.

The information stored by law firms is among the 
most sensitive, potentially saleable, and therefore most 
desirable data imaginable. Law firm breaches can have 
catastrophic effects on people’s lives, including wealthy 
and powerful world leaders. For example, after the hack 
of the Panamanian law firm, Mossack Fonseca, the off-
shore dealings of hundreds of politicians were exposed, 
including those of Russian leader Vladimir Putin.1 Expo-
sure of an entertainment, arts or sports figure’s negotia-
tions can have a dramatic effect on that professional’s 
earnings potential. Even on a lesser scale, if the details of 
an acrimonious divorce or business deal were exposed af-
ter a data breach, it could result in ruination for personal 
lives and fortunes alike. As the risks associated with stor-
ing information continue to grow exponentially greater, 
attorneys’ ethical responsibilities to protect the confidenti-
ality and integrity of the confidential and privileged data 
they hold take on even greater significance. The failure 
of attorneys to properly understand the implications of 
cybersecurity can result in a devastating impact on their 
clients and may even threaten their licenses to practice 
law.

What Is Cybersecurity?
From the largest multinational firm to the smallest 

solo practice, nobody is immune from a cyberattack or 
a cyberbreach. The best a firm can do is understand the 
risk, then take steps to manage the risk and mitigate the 
potential impact of a breach. In order to manage cyber-
security risk, it is important to first understand what 
cybersecurity is and the specific impact it can have on a 
law firm. 

Cybersecurity encompasses not only the protection of 
hardware and network devices but also data stored and 
transmitted throughout the firm. Cybersecurity is protec-
tion of:

• Computers—All of the devices used to access data, 
including desktop computers, laptops, tablets and 
smartphones;

• Networks—Collections of devices used to connect 
computers and share information, including file 

servers, firewalls, pe-
ripheral devices like 
printers and scan-
ners, and Internet-
connected appliances 
(IoT – the Internet of 
Things);

• Data at Rest—Data 
that is stored on file 
servers, computer 
hard drives, backups 
or removable media, 
and in the Cloud; and

• Data in Motion—Data that is moving between 
computers and between networks, including email, 
websites, portals, networks, Wi-Fi, faxes, and 
phones.

While data privacy is most commonly understood as 
the focus of cybersecurity, there are actually three cyber-
security objectives:

• Confidentiality—Ensuring that data can be seen, 
accessed and used only by authorized individuals 
(e.g., the theft and subsequent release of client data 
stolen from the law firm mentioned above resulted 
in unauthorized disclosure of confidential and 
privileged information);

• Integrity—Ensuring that data cannot be modified 
by unauthorized individuals, and that it is not inad-
vertently modified by authorized individuals (e.g., 
the hackers who breached the law firm encrypted 
all of the data on the firm’s network, representing 
an extreme form of unauthorized modification of 
data); and

• Availability—Ensuring that data is accessible when 
needed (e.g., the ransomware that was used to encrypt 
the law firm’s servers disrupted the firm’s ability to ac-
cess its data).

All organizations, including law firms, are subject to 
specific cybersecurity-related compliance requirements, 
such as state privacy laws (e.g., New York State’s the Stop 
Hacks and Improve Electronic Data Security Act, other-
wise known as the SHIELD Act). Firms that accept credit 
cards for payment of fees are subject to the Payment Card 
Industry Data Security Standard (PCI DSS) requirements. 
Law firms with health care practices may be subject to 
compliance with certain provisions of the Health Insur-
ance Portability and Accountability Act (HIPAA) Rules. 
Firms with clients or counterparties in California are sub-
ject to the California Consumer Privacy Act (CCPA); those 

Cybersecurity: Law Firms Are Under Attack
By David J. Rosenbaum



NYSBA  Entertainment, Arts and Sports Law Journal  |  Summer 2020  |  Vol. 31  |  No. 3 41    

• Social engineering techniques are very effective at 
tricking people into opening attachments, click-
ing on links, and otherwise disclosing confidential 
information including network credentials. Users 
are the weakest link in cybersecurity. Train yourself 
and your staff to be aware and alert. 

• Audit and test the firm’s cybersecurity controls, 
repeatedly, to ensure that they are being followed.

Most firms are not anxious to devote time and money 
to activities that are neither client facing nor revenue 
generating, but protecting the firm’s and clients’ data is 
a regulatory requirement, an ethical obligation, and just 
good business.

Elimination of cyber risk is not possible, but by gain-
ing an understanding of the importance of cybersecurity, 
leveraging the use of expert advisors, and focusing on 
continuous incremental improvement, significant risk 
reduction is possible and necessary . . . unless you want 
your firm to be in the latest headline about a law firm 
breach.

with clients or counterparties in the European Union are 
required to comply with General Data Protection Regula-
tion (GDPR) privacy rules. Along with the compliance 
requirements applicable to all organizations, attorneys 
have additional ethical obligations under the Model Rules 
of Professional Conduct to ensure the protection of client 
data from inadvertent or unauthorized disclosure. Clients 
may also have specific requirements regarding a law 
firm’s cybersecurity, especially as firms are considered to 
be third party providers, and the list goes on . . .

The costs of a cyber breach are significant and may 
include fines and penalties, technology expenditures, 
forensics and legal costs, constituent notification require-
ments, operational downtime, and loss of billings. How-
ever, one of the most significant costs to a law firm is the 
reputational damage that can result from a breach. Clients 
are entrusting a firm with their confidential information; 
if one cannot protect this information, then clients will 
find another firm that can.

What Can a Law Firm Do to Protect Itself?
Although there is no way to fully protect a firm’s or 

clients’ data, there are best practices that will help to man-
age risk and mitigate losses in the event of a breach:

• Make cybersecurity awareness a part of the firm’s 
culture. For example, one of our clients has a policy 
that every meeting starts with a reminder about 
cybersecurity, even if it is as simple as asking each 
attendee if he/she/they locked his/her/their com-
puter screen before coming to the meeting.

• Understand what information you have, where the 
data is stored, who has access to it, how it is pro-
tected, and what regulations and standards apply 
to the data and to the firm. 

• Develop and enforce written cybersecurity policies 
and procedures.

• Enforce the use of complex passwords, firewalls, 
antivirus and antispam software, data encryption, 
and comprehensive data backups. Perform periodic 
vulnerability assessments and penetration tests to 
discover and correct holes in your security before 
they’re discovered and exploited by bad actors.

• Understand and evaluate the cybersecurity controls 
of the firm’s vendors and service providers; remem-
ber that that they often have access to the firm’s 
systems and information.

• Do not collect or retain more data than necessary, 
and limit access to that data. Segment the data so 
that individuals have access only to the specific 
files they need for the matters with which they are 
directly involved.
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When thinking of the most iconic Pop images as-
sociated with the latter half of the 20th century, one may 
consider Andy Warhol’s Marilyn or any one of Roy Lich-
tenstein’s comic-strip paintings. However, few Pop im-
ages are as widely recognized as Robert Indiana’s LOVE. 
Originally designed as a Christmas card commissioned 
by The Museum of Modern Art in 1965, LOVE has been 
reproduced in almost every imaginable medium, the four-
letter typeface has been translated in multiple languages, 
and the resulting works can be found in both public 
and private collections all over the world. With all of its 
success, one would think that the artist who conceived it 
would have the financial means to fulfill any legacy that 
he intended to realize. The latest estimates value Indi-
ana’s Estate at $90 million and expect it to exceed $100 
million soon.1

Similar to many other artist estates, however, much 
of the Indiana Estate’s net worth is tied up in the works 
of art themselves and the valuable rights that come with 
them. That is why the agreements made by Indiana, with 
the advice of his art market agent, Simon Salama-Caro, 
and the Morgan Art Foundation, whom Salama-Caro also 
acted on behalf of as representative, have come under 
much scrutiny. The most recent and ongoing court deci-
sions coming out of the legal disputes between Robert In-
diana’s Estate and the Morgan Art Foundation will have a 
significant impact on not only the fulfillment of Indiana’s 
intended legacy, but also future legal disputes involving 
artist estates.

In 1999, Robert Indiana entered two separate contrac-
tual agreements with the Morgan Art Foundation (MAF). 
Under the first agreement effectuated in April of that year 
(the April 1999 Agreement), Indiana transferred to the 
MAF all of his intellectual property rights in perpetuity to 
many of his most iconic images including, among others, 
LOVE. Both parties later came to a second agreement (the 
Sculpture Agreement) in December of that year, whereby 
Indiana granted to the MAF the exclusive right, in per-
petuity, to produce and fabricate the sculptures included 
in the April 1999 Agreement as well as specific others. 
In consideration for these rights, the MAF agreed to pay 
Indiana 50% of the net income generated from its use of 
the images and 20% of the net income generated from its 
sale of the sculptures. Additionally, the MAF agreed to 
provide the artist a periodic accounting of his net income 
generated by these activities. Indiana later entered a third 
agreement with Simon Salama-Caro in December 2006, 
granting Salama-Caro the sole right and responsibility 
for producing and publishing the Catalogue Raisonné of 

Indiana’s complete oeuvre 
(the Catalogue Raisonné 
Agreement).

On May 18, 2018, the 
MAF filed a lawsuit against 
Indiana (and later The Es-
tate), Jamie Thomas (Indi-
ana’s caregiver and house-
keeper to whom Indiana 
granted power of attorney 
in 2016), American Image 
Art (AIA), and Michael 
McKenzie (AIA’s Founder) 
for producing, exhibiting, 
and selling certain works that purported to be “authentic 
works by Robert Indiana,” but in fact were forgeries since 
they were unauthorized reproductions of the LOVE im-
age and in breach of the MAF’s ownership of the image’s 
copyright.2 On May 19, 2018, Indiana passed away and, 
subsequently, the executor of The Estate, James Brannan 
(The Estate), filed counterclaims against the MAF and 
Salama-Caro in September 2018.3 The most recent judg-
ment analyzed here in Morgan Art Found. Ltd. v. Brannan 
addresses The Estate’s four remaining counterclaims cur-
rently under question and the MAF’s motion to dismiss 
those remaining counterclaims.4

The counterclaims reviewed in the ongoing case of 
and heard by the U.S. District Court for the Southern Dis-
trict of New York comprise two main legal issues broadly. 
The legal question underpinning The Estate’s first coun-
terclaim asks the court whether there is sufficient ground 
to argue that the previous agreements between the 
MAF and The Estate are void as a result of either Robert 
Indiana’s death or the MAF’s material breach of contract 
during certain periods before Indiana’s death. The legal 
question underpinning The Estate’s other counterclaims 
essentially asks the court whether there is sufficient 
ground to argue that a fiduciary duty existed between 
Salama-Caro and Robert Indiana and, in acting unfaith-
fully, Salama-Caro breached his fiduciary duties. 

In its first counterclaim, the defendants argued that 
the agreements between the plaintiff and Indiana were 
terminated upon the artist’s death because, under New 
York law, the agreements, in fact, amount to consignment 
contracts with Indiana as the principal and the plaintiff 
as the agent. Under § 12.01 of the New York Arts and 
Cultural Affairs Law (NYACAL), a consignment does not 
result in the property’s title passing from the consignor 
to the agent.5 As demonstrated In re Estate of Friedman, 
title never passes to the agent in a consignment, and, 
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counterclaims. Concerning the first, the court denied the 
plaintiff’s motion to dismiss The Estate’s allegation that 
the Catalogue Raisonné Agreement was a personal servic-
es contract and thus could be terminated upon Indiana’s 
death. In addition, the court denied in part the plaintiff’s 
motion to dismiss a material breach of contract on the 
part of MAF. With regard to the second, third, and fourth 
Counterclaims, the court denied the plaintiff’s motion to 
dismiss The Estate’s allegation that Salama-Caro owed 
Indiana fiduciary duties and breached those fiduciary 
duties by purchasing the artist’s works from the MAF at 
below-market prices and then reselling those works to 
third parties at market value and retaining the resulting 
profits for Salama-Caro’s sole benefit. In all other respects, 
the plaintiff’s motion to dismiss was granted.

Judge Barbara Moses found that the terms con-
tained within the April 1999 and Sculpture Agreements 
were fundamentally different from a typical consign-
ment agreement under New York law. Further, the judge 
highlighted that, in the case of Re Estate of Friedman, 
the art dealer’s offer to return the artist’s paintings was 
strong evidence of a consignment relationship, which 
was not found in the present case at hand.10 Further, the 
judge noted that “NYACAL § 12.01(1) does not apply to 
the April 1999 Agreement or the Sculpture Agreement 
because Indiana never ‘deliver[ed] or cause[d] to be 
delivered’ any actual work of art or ‘print of [his] own 
creation’ to the MAF for sale, as required in order to cre-
ate a consignment relationship under that statute.”11 With 
the exception of the Catalogue Raisonné Agreement, the 
court found that the plain language of the April 1999 and 
Sculpture Agreements did not constitute personal service 
contracts since neither expressly contemplated Salama-
Caro’s sole services for the perpetuity of the contract’s 
life. Lastly, by fabricating and selling versions of the 
LOVE sculpture beyond the “colors, dimensions and edi-
tion sizes” authorized by the artist, The Estate did make 
a case to allege material breach of contract. Judge Moses 
found that The Estate made an even stronger case of 
breach by alleging the failure of the MAF to pay any roy-
alties since December 2017, since the payment of royalties 
“goes ‘to the root’ of the parties’ agreement.”12 

When determining whether Salama-Caro owed 
a fiduciary duty to Indiana, the court focused on the 
“substance” of their relationship, and not their respec-
tive labels.13 To this end, the court concluded that, in the 
plaintiffs’ own pleadings and testimony, Salama-Caro 
not only established, but further developed, a relation-
ship of trust and confidence between him as an exclusive 
agent and Indiana as principal. With the responsibility 
for preserving the artist’s legacy as well as the market for 
his art, Salama-Caro may, in fact, owe Indiana fiduciary 
duties. Whether or not Salama-Caro was in breach of his 
fiduciary duties, however, the court focused mainly on 
The Estate’s allegation that Salama-Caro was self-dealing 
Indiana’s works between the MAF and third parties. If 
proven true, the court reasoned that these actions could 

further, the consignment contract terminates upon the 
death of the principal.6 The defendants also contended 
that the agreements could be characterized as personal 
service contracts under New York law and that Artists 
Rights Enf’t Corp. v. Estate of King (King II) set a precedent, 
“where a servant is employed to render personal services, 
such contract is terminated by the death of the servant.”7 
Lastly, the defendants argued that, even if the agreements 
were neither consignment nor personal service contracts, 
The Estate terminated those agreements as a result of 
three allegedly material breaches: (i) the MAF’s reproduc-
tion of works outside the scope of the parties’ agreements; 
(ii) the MAF’s persistent failure to provide itemized, 
periodic accountings; and (iii) the MAF’s failure, since 
December 2017, to provide any royalties to The Estate.

The defendant’s second counterclaim argued that 
Salama-Caro owed fiduciary duties to Indiana as his 
art market agent with respect to promoting and selling 
Indiana’s art, and that he breached those duties in four 
primary ways: (i) Salama-Caro took undue advantage 
of Indiana’s “age, isolation, and financial difficulties,” 
making the agreements “unconscionably lopsided”; (ii) 
Salama-Caro took advantage of his “double-agent” status 
to divert the benefits of the agreements from Indiana to 
himself by purchasing the artist’s works from the MAF 
at below-market prices and then reselling those works 
at market value—retaining the profits for Salama-Caro’s 
benefit without paying any portion to the artist; (iii) 
“burnish[ed] [Salama-Caro and Morgan’s] reputations 
in the art market” by “loaning and donating some of the 
Indiana works to museums and galleries for exhibition”; 
and (iv) Salama-Caro worked on Indiana’s catalogue 
raisonné for the purpose of “authenticating and legitimiz-
ing” the works he bought and resold to third parties, and 
also operated robertindiana.com without compensation 
to the artist. The third and fourth counterclaims build 
on the second one by charging the MAF with aiding and 
abetting Salama-Caro’s breach of fiduciary duties owed to 
Indiana.8

The plaintiffs, in their motion to dismiss the first 
counterclaim, argued that the agreements with Indiana 
did not terminate upon the artist’s death because: (i) the 
language contained within the agreements proved that 
they were not intended to expire at the time of the art-
ist’s death, (ii) The Estate was judicially estopped from 
pleading otherwise, and (iii) The Estate did not prove 
that a material breach of those contracts had occurred of 
significant size to warrant termination. With regard to the 
dismissal of the other counterclaims, the plaintiffs ar-
gued that there was no fiduciary relationship established 
between Salama-Caro and Indiana as a matter of law, and 
that, even if such a duty was established, Salama-Caro 
and the MAF’s actions were expressly permitted under 
the agreements that they had made with Indiana.9

The court, in its decision, granted in part and denied 
in part the plaintiff’s motion to dismiss the defendant’s 
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What the case of Morgan Art Found. Ltd. v. Brannan 
highlights is the glaring conflict of interest that exists be-
tween the MAF, Robert Indiana’s intention for his legacy, 
and Simon Salama-Caro’s supposed responsibility for 
preserving that legacy. In response to the court opinion 
addressed here, both parties have filed additional amend-
ments and answers. Whether the MAF is ultimately found 
liable for material breach of its contracts with Indiana, or 
whether Simon Salama-Caro is ultimately found to be in 
breach of a fiduciary duty owed to Indiana, the ongoing 
case of Morgan Art Found. Ltd. v. Brannan will certainly set 
a cautionary precedent for living artists who are planning 
their estates and legacies. 

be deemed a breach of Salama-Caro’s fiduciary duties and 
would have resulted in damages to Indiana’s market. 

The issue of self-dealing here is eerily reminiscent of 
the matter In re Estate of Rothko, where two executors of 
Mark Rothko’s Estate were found to be in breach of their 
fiduciary responsibilities when they began self-dealing 
hundreds of Rothko’s works to corporations listed under 
one of their names. This case reaffirmed that an execu-
tor of an estate must not be involved in self-dealing of 
any kind, must avoid conflicts of interest, and must not 
violate its duty of loyalty to the estate.14 Indiana did 
not appoint Salama-Caro as an executor, but it could be 
argued that Salama-Caro does, in many respects, have 
more control than the actual executor, Brannan, over the 
administration of The Estate and thus owes the same duty 
of loyalty to The Estate as an executor. This reality is even 
starker when taken into consideration with the Catalogue 
Raisonné Agreement between Salama-Caro and Indiana.

Although the court did not find Salama-Caro’s 
preparation of Indiana’s catalogue raisonné as substan-
tial grounds for the defendants to pursue a claim for 
breach of fiduciary duty, Salama-Caro’s preparation of the 
catalogue raisonné does point to a larger issue at hand. 
As an authoritative tool, a catalogue raisonné can help 
to define a particular artist’s supply of works empiri-
cally, thus significantly impacting the value of that artist’s 
market. In addition, an artist’s catalogue raisonné should 
maintain sufficient independence in order to achieve both 
academic and commercial integrity. Salama-Caro may 
well be an expert on Robert Indiana’s artistic practice and 
history; however, if so determined, the conflicts of interest 
between him and the Estate could make him an unreli-
able producer of the artist’s catalogue raisonné and may 
even reduce the art market’s confidence in that catalogue 
raisonné as an authority. Further, Salama-Caro’s status 
as de facto gatekeeper seems to place him in a position 
of undue power relative to The Estate, which is wholly 
reliant on Salama-Caro and the MAF’s influence over the 
artist’s market that accounts for the substantial value of 
The Estate.

In his will, Robert Indiana directs for the formation of 
a 501(c)(3) non-profit organization that would be respon-
sible for transforming The Star of Hope, Indiana’s now-
defunct home located in Vinalhaven, Maine, into a public 
museum.15 To assist in transforming the house into a 
museum, Indiana instructed that all royalty payments re-
ceived under the the April 1999 Agreement and the Sculp-
ture Agreement go to the non-profit organization.16 In her 
recent law review article, Hanna Feldman argued that 
Indiana’s collection should not be housed at Star of Hope. 
Rather, it should be bequeathed to the Farnsworth Mu-
seum in Rockland, Maine, because, among other reasons, 
The Estate does not have the financial means to execute 
the original plan and Indiana’s will does not provide for 
alternatives in the event of changed circumstances, such 
as the one currently unfolding in the courts.17 
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It takes less than half a second for a fastball to reach 
home plate. It takes about that time to conjure visions of 
baseball greatness after hearing the words “Dodger Sta-
dium.” Sandy Koufax’ perfect game in 1965; Bill Singer’s 
no-hitter against the Phillies in 1970; Mike Marshall lead-
ing the National League with 21 saves in 1974; Fernando 
Valenzuela leading the major leagues with 180 strikeouts, 
plus winning the Cy Young Award and National League 
Rookie of the Year Award, in 1981; and Kirk Gibson’s 
bottom-of-the-ninth, pinch-hit home run off Dennis Eck-
ersley in Game 1 of the 1988 World Series are just a few 
entries of excellence regarding the stadium that the Dodg-
ers have called home since 1962.

Dodger Stadium is entrenched in Los Angeles history, 
lore, and culture as firmly as the celebrity handprints in 
front of Grauman’s Chinese Theatre (now TCL Theatre). 
Yet its genesis was a difficult journey, fraught with legal 
obstacles.

Fed up with the refusal of Robert Moses—head of the 
Triborough Authority—to use his legal powers to con-
demn certain land in Brooklyn for the “public purpose” 
of building a new stadium, Brooklyn Dodgers majority 
owner Walter O’Malley envisioned a giant leap westward 
for the National League team that traces its roots in the 
Borough of Churches back to 1890. If he had any realistic 
hopes of transplanting to Los Angeles, though, he needed 
to lock up the territorial rights for baseball. It happened in 
February 1957, when he bought the Triple-A Los Angeles 
Angels, a Pacific Coast League cornerstone, which had 
the rights; Wrigley Field—the L.A. ballpark named for the 
Chicago Cubs’ owner, Phil Wrigley, who had owned the 
Angels—was also part of the deal.1 

A few months later, O’Malley scored a trio of victo-
ries bringing him closer to Los Angeles. On May 3rd, he 
met with Mayor Norris Poulson and the city’s leading 
politicos;2 Los Angeles documented its plan to “acquire 
and deed . . . 350 acres in Chavez Ravine, including the 
present 257 acres now owned by the city” to the Dodgers. 
It became known as “The Arnebergh Memorandum.”3 

Krell’s Korner is a column about the people, events, and deals that 
shape the entertainment, arts, and sports industries.

Dodger Stadium
By David Krell

In mid-May, the State Assembly passed a bill allowing 
a lease of property owned by a city or a city and county 
for “up to 99 years for stadium or recreational purposes.”4 

Nearly two weeks later, the National League own-
ers okayed the Brooklyn Dodgers and New York Giants 
moving to California in a unanimous vote from the eight 
league owners.5

As the Yankees and Braves battled in the 1957 World 
Series, Southern Californians were absorbed in another 
baseball drama—the L.A. City Council voted 10-4 to bring 
the Dodgers to the West Coast; Mayor Poulson affirmed 
and signed the ordinance.6 The Dodgers’ official state-
ment confirmed O’Malley’s plan: “[T]he stockholders and 
directors of the Brooklyn Baseball Club have today met 
and unanimously agreed that the necessary steps be taken 
to draft the Los Angeles territory.”7

It seemed that O’Malley had a clear path to not only 
move the Dodgers to Los Angeles, but also build a mod-
ern stadium for the team and the fans. Yet the latter goal 
was not easily reached. Voters had the power to halt the 
scheme for a new stadium; a referendum about building 
a stadium at Chavez Ravine took place on June 3, 1958. 
The referendum—also known as Proposition B—received 
a majority vote: “The integrity of the city has been upheld 
by the voters,”8 said Poulson. It is likely that a five-hour 
telethon on KTTV helped persuade them; celebrities 
including Jack Benny, Debbie Reynolds, and Dean Martin 
appeared on the June 1st television special to urge people 
to vote for the referendum.9

Yet O’Malley’s scheme for a new stadium was not yet 
quite free of problems. 

Construction of the stadium led to a lawsuit filed by 
two taxpayers who wanted to prevent it from being built. 
In July, a Superior Court judge’s ruling was a setback 
for O’Malley—the agreement between the Dodgers and 
the city allowing building at Chavez Ravine was invalid 
because there was no public purpose.10 The California 
Supreme Court later upheld the agreement.11
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Further legal problems emerged when three families 
who lived in the Chavez Ravine environs resisted at-
tempts at evicting them. Ultimately, the L.A. politicians 
and O’Malley prevailed. Any injury to the Dodgers’ 
brand was not long-lasting.

The Dodgers played in the Los Angeles Memorial 
Coliseum from 1958 to 1961; Dodger Stadium débuted in 
1962. It was a glorious season to inaugurate the ballpark: 
Maury Wills broke a major-league record with 104 stolen 
bases; Don Drysdale went 25-9 and won the Cy Young 
Award; and the Dodgers tied the Giants at the end of 
the season, forcing a three-game playoff for the National 
League pennant. The Giants won and battled the Yan-
kees in an epic seven-game World Series. The American 
League’s colossus secured its 10th World Series champi-
onship since the end of World War II with a 1-0 victory in 
the seventh game. 

Although the Dodgers elevated Los Angeles to the 
major leagues, there were consequences—the city lost 
both Triple-A teams in the Pacific Coast League. O’Malley 
moved the Angels to Spokane, where the team was 
redubbed the Indians. The Hollywood Stars became the 
Salt Lake City Bees, when an ownership group from that 
city bought the team.

The Dodgers’ relocation to Los Angeles has been an 
evergreen subject for political, legal, and baseball scholar-
ship since it happened in 1958; Dodger Stadium’s impact 
on the public-housing debate has also inspired scholars. 
Books include The Dodgers Move West by Neil Sullivan; 
Stealing Home: Los Angeles, the Dodgers, and the Lives 
Caught in Between by Eric Nusbaum; Mover and Shaker: 
Walter O’Malley, the Dodgers, and Baseball’s Westward Ex-
pansion by Andy McCue; and City of Dreams: Dodger Sta-
dium and the Birth of Modern Los Angeles by Jerald Podair.
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