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The New York State Bar Association recently an-
nounced that the Annual Meeting will be fully remote. 
We, of course, cannot recreate our Gala Luncheon on 
Zoom. Nor can we have our reception at the Second 
Circuit library. We will conduct remote CLE programs 
on January 20, 2020, and will have a Zoom reception on 
the evening before. The new Chief Judge of the Second 
Circuit, Debra Livingston, has agreed to offer some in-
formal remarks for the reception. Those of you who have 
attended our reception know that her predecessor as Chief 
Judge, Robert Katzmann, offered generous remarks the 
past several years. 

I am writing this the day after the death of Justice 
Ginsburg. I have taken time over the past few hours to 
consider the arc of her career, and what it has taught us. 
I was blessed to have clerked for another trailblazing 
jurist, the late Phyllis Kravitch, who sat on the Eleventh 
Circuit after being the first woman elected to the bench in 
Georgia. Like Justice Ginsburg, Judge Kravitch was a top 
graduate of a top law school who could not find a job in a 
law firm, but ended up reaching the pinnacle of her pro-
fession. I was fortunate to learn much about overcoming 
challenges from Judge Kravitch. As I have stated before, 
the best work this Section has done during the time I have 
been a member is the work of our Women’s Initiative Task 
Force. Its most recent report documented that progress 
toward equality for women in the courtrooms of our state 
remains slow, and highlighted the continuing work we 
must all do to remedy this situation. Today, however, I am 
imagining what my law firm would be like without my 
many female colleagues, what our courts would be like 
without the many women judges I have had the honor to 
appear before, and what this Section would be like with-
out the many dynamic women who have led and partici-
pated in its success. May we honor Justice Ginsburg in our 
future work.

I want to thank all of the fellow officers, Dan Wiig, 
Ignatius Grande, Anne Sekel and Jessica Moller for all 
their work in keeping the Section going in these challeng-
ing times. I also want to thank the many former Section 
Chairs who have offered their support during the past few 
months. Finally, thanks to all of you who have stepped up 
to organize Section events, and to author pieces for our 
signature publication the NY Litigator. It is a pleasure to 
serve as Chair of a Section whose members have so enthu-
siastically stepped up to the challenge of these times.

Jonathan B. Fellows
Syracuse, NY
September 19, 2020

It has gotten warmer, and now cooler, and yet the 
COVID-19 pandemic continues to dominate our personal 
and professional lives. As I wrote to you last summer, we 
have been fortunate in Central New York to have been 
allowed to reopen our law offices and return in one small 
part to normalcy. I am keenly aware, however, that most 
of my colleagues in the Commercial and Federal Litiga-
tion Section are still working in their alternative locations.

The Section has tried to be of assistance to all of our 
members during these trying times. This issue of the NY 
Litigator includes several pieces addressing issues raised 
by the COVID-19 pandemic. Our Section Committees and 
members continue to present an impressive number of 
remote programs. Please check our page on the NYSBA 
website regularly and take advantage of these programs. 
I have missed travelling to New York City for our Execu-
tive Committee meetings, but the first two of my time 
as Chair, while conducted remotely, were nevertheless 
enjoyable for the remarks of Judge Sullivan in July and 
Justice Scarpulla in September. Judge Sullivan’s remarks 
on his concern of the development of young lawyers dur-
ing these times of remote working were a reminder that 
all of us more senior lawyers need to keep our younger 
colleagues in mind during these times. It was wonderful 
in our September meeting to share in the joy of Justice 
Scarpulla, a loyal friend of the Section, in her elevation to 
the First Department.

As the state courts cautiously reopen, members of the 
Section continue to weigh in on the future. Personally, 
over the past several weeks I have argued a state Su-
preme Court motion by Skype for Business, participated 
in a federal court settlement conference by Skype, argued 
an Article 78 petition in state Supreme Court in person 
(masked), argued in the Appellate Division in person 
(masked and seemingly miles away from the five Jus-
tices), and argued in the Second Circuit by Zoom. I was 
surprised how much more of a connection I felt with the 
Judges during the Second Circuit Zoom argument than I 
did during the in-person masked argument at the Fourth 
Department.

The Section continues to advocate for the opening 
of the courts, and most particularly for the necessary 
resources from the state to keep our Commercial Division 
a top court for the resolution of business disputes.

As the year progresses we continue to adapt our 
events. We have been forced to cancel the program we 
have held in the Southern District’s ceremonial court-
room to honor the recipients of the Scheindlin Awards. 
We hope to honor the recipients in person at our Mock 
Trial event in April, but we shall see if we are able to con-
duct that event in person or adapt to a remote event.

Message from the Chair
By Jonathan B. Fellows



6 NYSBA  NYLitigator  |  Fall 2020  |  Vol. 25  |  No. 3        

Judicial Profile: 
Hon. Ruth Bader Ginsburg,
Associate Justice, Supreme 
Court of the United States
By Phil Schatz

On Nov. 16, 2009, the Foundation of the Federal Bar 
Association made Justice Ruth Bader Ginsburg an Honor-
ary Life Fellow in a well-attended ceremony in the West 
Conference Room of the United States Supreme Court 
Building. After making brief remarks, Justice Ginsburg 
surprised the assembled lawyers by opening the floor for 
questions. Following an embarrassed pause—it is a rare 
talent to render a room of lawyers speechless—Justice 
Ginsburg fielded a wide variety of questions with the 
same candor and humor that made her what President 
Clinton has called “the Thurgood Marshall of the wom-
en’s rights movement.”

In connection with the ceremony, Justice Ginsburg 
consented to being profiled for The Federal Lawyer. She 
asked that the profile focus on the struggle for equal 
citizenship stature for men and women. Because of her 
heavy work schedule, she also asked that the profile be 
drawn from publicly available writings and interviews 
as well as Fred Strebeigh’s highly recommended book, 
Equal: Women Reshape American Law, published last year 
by W.W. Norton & Company.

An Only Child of Immigrants
Joan Ruth Bader, nicknamed “Kiki,”1 was born on 

March 15, 1933, and grew up in the working-class im-
migrant community of Flatbush, Brooklyn, a polyglot 
mixture of Italian, Irish, Jewish, and Polish families. Her 
father, Nathan, emigrated from Russia when he was 13 
years old. He was a gentle and reserved man with a sly 
sense of humor, who developed a modest business manu-
facturing low-priced furs. Her mother, Celia, was born 
in the United States but conceived in Poland. She was a 
fierce intellect and prolific reader, who graduated from 
high school at the age of 15. She gave up her own dreams 
of college to help finance her brother’s education at Cor-
nell, and then she became a full-time wife and mother.

Touched by Tragedy
The death of Justice Ginsburg’s older sister, Marilyn, 

from meningitis left Justice Ginsburg an only child at the 
age of two. She says that her father would have spoiled 
her rotten had it not been for her mother, who instilled 
both a love of reading and a drive to do the best she could 
with whatever talents God gave her. Celia made sure Jus-
tice Ginsburg did her homework and practiced her piano 
and regularly took her to a public library branch located 
over a Chinese restaurant, creating a permanent associa-
tion between reading and the smell of Chinese food.

Celia was diagnosed with cervical cancer the year 
Justice Ginsburg entered James Madison High School. As 
was common in those days, the diagnosis was kept secret 
outside the family. Increasingly bedridden and in pain, 
Celia continued to encourage her daughter’s reading and 
studies. Justice Ginsburg sometimes did her homework 
at her mother’s bedside. Celia died the day before Justice 
Ginsburg’s graduation from high school at the top of her 
class.

Justice Ginsburg survived these trying times by focus-
ing on her studies. “I knew that she wanted2 me to study 
hard and get good grades and succeed in life so that’s 
what I did.”3 She calls her mother the bravest, strongest, 
and “perhaps the most intelligent person I ever knew.”4 

Philip Schatz is a litigation partner at Wollmuth 
Maher & Deutsch LLP. He is a long-time member of 
NYSBA and the Commercial and Federal Litigation 
Section, and a former Circuit Vice President and SDNY 
President of the Federal Bar Association. He is a vol-
unteer mediator for the Commercial Division and the 
S.D.N.Y., and a regular teacher for the National Institute 
of Trial Advocacy.

This article is a reprint and appears in its original 
form. Reprinted with permission from the Federal 
Bar Association and The Federal Lawyer, May 2010.
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Cancer Strikes Again
Cancer again disrupted Justice Ginsburg’s studies. 

Martin was diagnosed with advanced testicular cancer, 
then considered a death sentence. Twin surgeries and 
massive radiation left him effectively incapacitated for an 
entire term. He was awake only a few hours a day. Justice 
Ginsburg shouldered his studies on top of her own, in 
addition to meeting the demands of caring for their baby. 
“That’s when I learned to work all night,” she wryly 
remembers.11 Despite this triple workload, Justice Gins-
burg kept up with her work as a member of the Harvard 
Law Review. Miraculously, Martin recovered fully from 
his cancer. The couple learned from this experience that 
“nothing could happen that we couldn’t cope with.”12

No Law Firm Would Take Her
In 1958, Martin graduated and took a job as a tax at-

torney in New York City. (He is now one of the premier 
tax experts in the entire country.) Rather than be sepa-
rated from her husband, Justice Ginsburg transferred to 
Columbia Law School, where she again made Law Review.

Although she graduated at the top of her class in 
1959, no law firm would hire her. “The traditional law 
firms were just beginning to turn around on hiring Jews,” 
she remembers. “But to be a woman, a Jew, and a mother 
to boot—that combination was a bit too much.”13 Indeed, 
she was able to get only a judicial clerkship (with Hon. 
Edmund L. Palmieri of the Southern District of New 
York) through the back channel cajoling of her mentor 
and friend, constitutional law scholar Gerald Gunther. Af-
ter her clerkship, Justice Ginsburg studied Swedish law as 
part of her work at the Columbia Law School Project on 
International Civil Procedure, and she co-authored a book 
on Swedish civil procedure for which she subsequently 
received an honorary doctorate from the University of 
Lund in 1969. In 1963, she became an assistant professor 
at the Rutgers School of Law in Newark, teaching civil 
procedure and conflicts of laws.

The Turning Point—Reed v. Reed
From 1868 to 1971, the 14th Amendment was not 

understood to guarantee equal rights and opportunities 
for women. During this period, the U.S. Supreme Court 
“never saw a gender classification it didn’t like.”14 In 
1970, a group of women law students asked then-Profes-
sor Ginsburg to teach a course on women and the law. 
She read everything available, which, she says, “proved 
not to be a burdensome venture.” Her teaching put her in 
the vanguard of the emerging women’s rights movement, 
and she worked closely with a network of professors, 
practitioners, and idealistic young women law students 
seeking to change the law.

In 1971, Professor Ginsburg uncharacteristically as-
serted herself, volunteering to act as co-counsel in briefing 
for the Supreme Court case Reed v. Reed. Reed presented 
an equal protection challenge to an Idaho law stating that, 

She also credits her mother with two main life lessons: 
to be independent and to be “a lady” (that is, courteous 
in all situations). Later, when she was a lawyer arguing 
before the Supreme Court, Justice Ginsburg wore her 
mother’s jewelry for inspiration. “I think of her often 
when I am in challenging situations.”5

Falling in Love at Cornell
Armed with New York state and Cornell Scholar-

ships, Justice Ginsburg entered Cornell in 1950. She 
graduated Phi Beta Kappa in 1954, with honors in 
government.

At Cornell, she re-affirmed her love for good prose, 
studying European literature with the novelist Vladi-
mir Nabokov. His insistence on “the right words in the 
right word order” greatly influenced Justice Ginsburg’s 
own writing. “He changed the way I read and the way 
I write,” she says.6 “To this day, I can hear some of the 
things that he said.”7

She also fell in love with Martin Ginsburg, a mis-
chievous kindred spirit who was one year ahead of her 
at Cornell, who now says that he spent most of his time 
playing on the Cornell golf team. “He was the first boy 
I ever met who cared that I had a brain,” recalls Justice 
Ginsburg, and “we decided that whatever we would do, 
we would both do it.”8 They decided to become lawyers.

Uncle Sam interrupted the newlyweds’ plan to at-
tend Harvard University Law School together, activating 
Martin, who had just finished his first year, and posting 
him to Fort Sill in Oklahoma. Justice Ginsburg gave up 
her admission to the school to stay with her husband. A 
year later, she gave birth to their daughter, Jane Carol, 
who is now the Morton L. Janklow Professor of Literary 
and Artistic Property Law at Columbia University Law 
School. The Ginsburgs’ son, James, today the chief execu-
tive officer of Chicago’s classical record company Cedille 
Records, was born 10 years later. In 1956, after two years 
in the Army, Martin returned to Harvard, and Justice 
Ginsburg joined him as an entering first-year law student.

Law school was essentially a men’s club in 1956. 
Justice Ginsburg’s class of 500 held only nine women. 
Women were objects of curiosity, if not condescension, 
frequently assumed to be trolling for lawyer-husbands. 
The pressure on the few women to prove their entitle-
ment to attend law school was intense. “You felt that 
every eye was on you,” Justice Ginsburg recalls. “Every 
time you answered a question, you felt you were answer-
ing for your entire sex.”9 During her very first day of 
classes, Justice Ginsburg was awed by the response to a 
question volunteered by journalist Anthony Lewis, then 
taking law classes as part of a university fellowship. She 
said to herself, “He is going to be my model. I am going 
to speak in class as often as he does.”10
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Security benefits when a wage earner dies leaving a 
minor child in need of care;

• Craig v. Boren, 429 U.S. 190 (1976), the first articu-
lation of “heightened scrutiny” for gender dis-
crimination, overturning an Oklahoma statute that 
permitted young women, but not men, to buy 3.2 
percent beer when they turned age 18;

• Califano v. Goldfarb, 430 U.S. 199 (1977), invalidating 
“archaic and overbroad” gender-based assumptions 
in the payment of Social Security benefits; and

• Duren v. Missouri, 439 U.S. 357 (1979), invalidating a 
Missouri statute exempting women from jury duty, 
effectively overturning Hoyt v. Florida, 368 U.S. 57 
(1961).

As evidence of the compassion and interest in oth-
ers that underlies Justice Ginsburg’s somewhat reserved 
exterior, she developed personal relationships with many 
of the people she represented that continued long after 
her elevation to the Supreme Court.

Appointed to the Court of Appeals
In 1980, President Jimmy Carter named Professor 

Ginsburg to the U.S. Court of Appeals for the District of 
Columbia Circuit. (In the words of her husband’s impish 
biography on the Fried Frank law firm’s Web site, where 
he is of-counsel, she “was a lawyer before she found bet-
ter work.”) Only one Republican on the Senate Judiciary 
Committee, Sen. Strom Thurmond of South Carolina, 
voted against her nomination. This time it was Martin’s 
turn to move to accommodate his spouse, giving up 
his tenured professorship at Columbia Law School and 
lucrative private practice at a leading New York City firm 
to join his wife in Washington, D.C. “I have been sup-
portive of my wife since the beginning of time, and she 
has been supportive of me,” he says. “It’s not sacrifice; it’s 
family.”19

Taking a Seat on the High Court
In 1993, when Justice Byron White retired, President 

Clinton nominated Ruth Bader Ginsburg to become the 
second woman on the Supreme Court, joining Sandra 
Day O’Connor. In her confirmation hearings, she an-
swered questions frankly and fully but refused to predict 
how she would rule on hypothetical Supreme Court 
cases. She said, “Were I to rehearse here what I would 
say and how I would reason on such questions, I would 
act injudiciously.”20 But she did explain her approach to 
judging:

My approach, I believe, is neither “liber-
al” nor “conservative.” Rather, it is rooted 
in the place of the judiciary […] in our 
democratic society. The Constitution’s 
preamble speaks first of We, the People, 
and then of their elected representatives. 

in choosing among persons equally entitled to administer 
a decedent’s estate, men must be preferred over women. 
Justice Ginsburg’s brief (following Justice Brandeis, 
among her “favorite lawyers of all time”) is stocked with 
extralegal quotes and citations (including Swedish econo-
mist and Nobel laureate Gunnar Myrdal, French writer 
Simone de Beauvoir, Norwegian playwright Henrik 
Ibsen, and French political thinker Alexis de Tocqueville). 
Her brief was central in convincing the Burger Court that 
equal protection demands that laws concerning gender 
“must rest upon some ground of difference having a 
fair and substantial relation to the legislation, so that all 
persons similarly circumstanced shall be treated alike.”15 
Reed was the first Supreme Court decision to invalidate a 
law as discriminatory on the basis of sex.

The ACLU Women’s Rights Project
In 1972, Justice Ginsburg was named director of 

the just formed Women’s Rights Project (WRP) of the 
American Civil Liberties Union. The mission statement 
of the WRP was “to advance, simultaneously, public 
understanding, legislative change, and change in judicial 
doctrine.”16 The selection of legislative targets was aided 
substantially, if inadvertently, by Solicitor General Erwin 
Griswold’s 1973 appendix to a petition for certiorari 
cataloging federal statutes that differentiated on the basis 
of sex. The selection of judicial targets was less precise—
cases arose from multiple sources across the country—
but Justice Ginsburg’s preference was to pick cases that 
would challenge the common belief among male judges 
that sex-based laws operated benignly in women’s favor. 
Such judges thought, “Who wants to serve on juries? 
Women don’t have to serve on juries. Who wants to work 
in a bar? We’re going to save women from that.”17

To change the law, Professor Ginsburg sought to 
change these judges’ perceptions, selecting cases with 
strong facts and sympathetic plaintiffs, male and female, 
to demonstrate “that arbitrary differentials based on sex 
hurt everybody—men, women, and children. And that 
was the strategy, to build case by case.”18

During her tenure on the WRP from 1972 to her 
elevation to the bench in 1980, Professor Ginsburg helped 
author 34 briefs and personally argued six cases before 
the Supreme Court, including the following:

• Frontiero v. Richardson, 411 U.S. 677 (1973), which 
held constitutionally infirm federal statutes grant-
ing male service members housing and medical 
benefits for their spouses but denying those ben-
efits to females unless they could show that their 
husbands were dependent on them for financial 
support;

• Weinberger v. Wiesenfeld, 420 U.S. 636 (1975), a case 
dear to Justice Ginsburg’s heart, which held that 
widowers as well as widows are entitled to Social 
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no express provision regarding discrimination on the 
basis of gender.”29

A more pressing problem concerns Justice Ginsburg’s 
recent surgery for pancreatic cancer, one of the deadli-
est cancers known. The cancer was caught early, and her 
chances for recovery are hopeful. Justice Ginsburg is fun-
damentally an optimist and says that “you never know 
in life whether something is going to work out to your 
advantage even if it seems to be a terrible impediment.”30 
Like her inability to find work at a New York law firm, so 
devastating at the time, which turned out to be a blessing 
in disguise. “So many times, what seemed to be ill fortune 
turned out to be, instead, a stroke of luck.”31 As one of her 
heroes, Abigail Adams, said, “It is not in the still calm of 
life, or the repose of a pacific station, that great characters 
are formed. The habits of a vigorous mind are formed in 
contending with difficulties.”32

The Judiciary is third in line, and it is 
placed apart from the political fray so 
that its members can judge fairly, impar-
tially, in accordance with the law and 
without fear about the animosity of any 
pressure group.21

The Senate confirmed her nomination by a vote of 96-
3. Serving on the Supreme Court, she said, “is the highest 
honor, the most awesome trust, that can be placed in a 
judge.”22

The addition of a second woman to the Court not 
only led to equal access to public restroom facilities (un-
believably, the Supreme Court’s public bathrooms, at that 
time, were open for men but not for women before 9 a.m.) 
but also incrementally expanded the Court’s outlook. “A 
system of justice is richer for diversity of background and 
experience,”23 says Justice Ginsburg.

The Culmination of Change
As a member of the Court, Justice Ginsburg had the 

honor of writing the 7-1 majority opinion in United States 
v. Virginia, 518 U.S. 515 (1996), which opened the state-
sponsored Virginia Military Institute (VMI) to women 
and effectively concluded the equal protection revolu-
tion begun by Reed. Justice Ginsburg regards the VMI 
case “as the culmination of the 1970’s endeavor to open 
doors so that women could aspire and achieve without 
artificial constraints.”24 Her opinion held that gender-
based distinctions are subject to “heightened scrutiny” 
requiring an “exceedingly persuasive justification” to 
survive an equal protection challenge, the functional 
equivalent of strict scrutiny. The VMI case “was not really 
about women,” Justice Ginsburg has explained. “Instead, 
VMI was about a State that invested heavily in a college 
designed to produce business and civic leaders, that for 
generations succeeded admirably in the endeavor, and 
that strictly limited this unparalleled opportunity to 
men.”25 The sole dissenter on the VMI case was Justice 
Scalia, who is Justice Ginsburg’s closest colleague on 
the Court. “No matter how overworked and tired I feel, 
he can always say things that make me laugh.”26 Their 
friendship persists even as their ideologies may clash. “I 
love him. But sometimes I’d like to strangle him.”27

Moving Forward
During her tenure on the Court, the ideological 

balance has shifted rightward. Justice Ginsburg takes 
a philosophical view of the shift. “You know that these 
important issues are not going to go away. They are going 
to come back again and again. There’ll be another time, 
another day.”28 One change that she still hopes for is an 
express recognition in the Constitution (like Justice Hugo 
Black, she carries a copy of the Constitution with her at 
all times) of gender equality. Ours is the “oldest written 
constitution still in force in the world,” and it “contains 

Endnotes
1. “Kiki” has a short first “i” and is pronounced “kicky.”

2. Danielle Burton, 10 Things You Didn’t Know About Ruth Bader 
Ginsburg, US NEWS & WORLD REPORT (Oct.1, 2007) (hereafter 
cited as 10 Things), available at www.usnews.com/articles/news/
national/2007/10/01/10-things-you-didnt-know-about-ruth-
bader-ginsburg.html (accessed March 11, 2010).

3. Ruth Bader Ginsburg, interview by Brian Lamb, C-SPAN, 
June 1, 2009, (hereafter cited as Lamb Interview), available at 
supremecourt.c-span.org/assets/pdf/RBGinsburg.pdf (accessed 
March 11, 2010).

4. Lamb Interview, supra, note 2.
5. Ruth Bader Ginsburg, Advocating the Elimination of Gender-

Based Discrimination: The 1970s New Look at Equality Principle, 
presentation at Loyola (Chicago) Law School Summer Program in 
Rome (July 2009) (hereafter cited as Loyola Remarks).

6. Debra Bruno, Justice Ginsburg Remembers Her First Steps in the Law, 
Legal Times, (Nov. 13, 2007) (hereafter cited as Bruno Interview), 
available at www.law.com/jsp/article.jsp?id=1194861838591 
(accessed March 11, 2010).

7. Ruth Bader Ginsburg, interview by Bryan Garner, Law Prose, 
2006–2007 (hereafter cited as Garner Interview), available at www.
lawprose.org/interviews/supremecourt.php?vid=ginsburg_
part_1&vidtitle=Associate_ Justice_Ruth_Bader_Ginsburg_Part_1 
and _Part_2 (accessed March 11, 2010).

8. Ruth Bader Ginsburg, interview by Larry Josephson, Only in 
America: 350 Years of the American Jewish Experience (Sept. 2, 2004 
(hereafter cited as Josephson Interview), available at www.
onlyinamerica.info/ginsburg.shtml (accessed March 11, 2010).

9. Emily Bazelon, The Place of Women on the Court, New York Times 
(July 7, 2009), available at www.nytimes.com/2009/07/12/
magazine/12ginsburg-t.html (accessed March 11, 2010).

10. Bruno Interview, supra, note 6.
11. Bruno Interview, supra, note 6.
12. Bruno Interview, supra, note 6.
13. 10 Things, supra, note 3.
14. Elaine McArdle, “‘I remain optimistic about the potential of the 

United States,’ Ginsburg tells Gender and the Law Conference,” 
Harvard Law School Web site, March 24, 2009, available at www.
law.harvard.edu/news/spotlight/civil-rights/ginsburg-.html 
(accessed March 10, 2010)

15. Reed v. Reed, 404 U.S. 71, 76 (1971) (quoting Royster Guano Co. v. 
Virginia, 253 U.S. 412, 415 (1920)).



10 NYSBA  NYLitigator  |  Fall 2020  |  Vol. 25  |  No. 3        

23. Ruth Bader Ginsburg, “The Supreme Court: A Place for 
Women,” Wilson Lecture delivered at Wellesley College (Nov. 
13, 1998), available at www.wellesley.edu/PublicAffairs/
Releases/1998/111098.html (accessed March 11, 2010).

24. Loyola Remarks, supra note 5.
25. Loyola Remarks, supra note 5.
26. Joan Biskupic, Ginsburg, Scalia Strike a Balance, USA Today (Dec. 25, 

2007), available at www.usatoday.com/news/washington/2007-
12-25-ginsburg-scalia_N.htm (accessed March 11, 2010).

27. Joan Biskupic, Justice Scalia, Revealed, WOWOWOW: The Women 
On The Web (Nov. 24, 2009), available at www.wowowow.com/
politics/justice-scalia-revealed-409449 (accessed March 11, 2010).

28. A Conversation with Justice Ruth Bader Ginsburg, 56 REC. ASS’N B. 
CITY N.Y. 1, 19 (2001).

29. Loyola Remarks, supra, note 5.
30. Bruno Interview, supra, note 6.
31. Ruth Bader Ginsburg, Interview for Questions Presented, Ruth 

Bader Ginsburg ’59, available at www.law.columbia.edu/
magazine/153269/ruth-bader-ginsburg-59 (accessed March 11, 
2010).

32. Remarks for Celebration, supra, note 16.

16. Ruth Bader Ginsburg, Remarks for the Celebration of 75 Years of 
Women’s Enrollment at Columbia Law School, 102 COLUM. L. REV. 
1441, 1441 (2002) (hereafter cited as Remarks for Celebration).

17. Ruth Bader Ginsburg, interview by Nina Totenberg, NOW with 
Bill Moyers, PBS (May 3, 2002), available at www.pbs.org/now/
transcript/transcript116_ full.html (accessed March 11, 2010).

18. Ruth Bader Ginsburg, interview by Sandy Ogilvy, National 
Archive of Clinical Legal Education, Columbus School of Law 
(Aug. 17, 2007), available at lib.law.cua.edu/nacle/Transcripts/
Ginsburg.pdf (accessed March 11, 2010).

19. Stephen Labaton, The Man Behind the High Court Nominee, 
N.Y. Times (June 17, 1993), available at www.nytimes.
com/1993/06/17/us/the-man-behind-the-high-court-nominee.
html?pagewanted=1 (accessed March 11, 2010).

20. Ruth Bader Ginsburg, excerpts from “Nomination of Ruth Bader 
Ginsburg, to be Associate Justice of the Supreme Court of the 
United States,” Hearings Before the Committee on the Judiciary, 
U.S. Senate, 103rd Congress, at 53–56 (1994), available at www.
uscourts.gov/outreach/topics/sctwo.html (accessed March 11, 
2010).

21. Id.
22. Malvina Halberstam, Ruth Bader Ginsburg: The First Jewish Woman 

on the United States Supreme Court, 19 CARDOZO L. REV. 1441, 
1453 (1998), quoting The Supreme Court: Transcript of President’s 
Announcement and Judge Ginsburg’s Remarks, N.Y. Times, June 15, 
1993, at A1.

(paid advertisement)



NYSBA  NYLitigator  |  Fall 2020  |  Vol. 25  |  No. 3         11    

Introduction
The CO-

VID-19 pandemic 
has accelerated 
companies’ reli-
ance on outside 
consultants to 
secure their vir-
tual workspaces, 
and has ushered 
in a new reliance 
on a different set 
of consultants to 
secure their physi-
cal workspaces 
from the virus 
and other threats. 
Unfortunately, 
even the most dili-
gent organizations may still encounter a breach of those 
defenses, and litigation will surely follow. Counsel for 
plaintiffs in those lawsuits will almost certainly seek dis-
covery of any analysis or reports performed by outside 
counsel in advance of, or following, such incidents. When 
that litigation reaches the discovery phase, a critical ques-
tion will arise—are the reports prepared by those outside 
consultants, either before or after the precipitating event, 
discoverable? Or, are they instead protected by attorney-
client privilege or the work-product doctrine? This article 
seeks to answer that question through an examination of 
relevant case law and a discussion of recommended best 
practices for the engagement of outside technical consul-
tants in both the cyber and health spheres.1

It is often said that it is not a question of if, but 
rather a question of when, an individual or entity will 
be the victim of a cyber-intrusion,2 and unfortunately, 
that same maxim may hold true when it comes to CO-
VID-19, unless the hoped-for vaccine is developed and 
successfully deployed in short order. In the interim, as to 
their electronic systems, organizations should conduct 
routine pre-breach assessments of their hardware and 
software systems, organizational systems, policies, and 
governance in order to maintain resilience and minimize 
the risk or severity of cyberattacks (while maximizing 
the speed and extent of post-incident recovery).3 These 
investigations produce documents and communications 
containing valuable information regarding a company’s 
cybersecurity posture.4 Likewise, with respect to physi-
cal spaces, outside consultants are guiding organizations 
on how to re-shape their environments and processes so 
as to limit the spread of not only COVID-19, but other 

contagions as well. These pre-incident recommendations 
take written form, as will post-incident analyses devel-
oped following an outbreak, cyber-incident, or other type 
of adverse event.

Unfortunately, these proactive analyses can be a 
double-edged sword. On the one hand, companies that 
fail to conduct pre-breach assessments can be accused 
of failing to engage in a bare minimum of cybersecurity 
vigilance.5 On the other hand, companies that routinely 
conduct pre-breach assessments run the risk of having 
their assessments exposed in court, if litigation following 
a breach ensues.6 While there is no bright-line nationally 
accepted rule on whether privileges may attach to these 
reports, caselaw does provide insight as to how compa-
nies can maximize the chances that their assessments will 
remain shielded by the work-product doctrine and/or the 
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relied upon the accountant when providing legal advice 
to the client.15 The Second Circuit Court concluded that 
“the presence of the accountant is necessary, or at least 
highly useful, for the effective consultation between the 
client and the lawyer which the privilege was designed 
to permit.”16 Therefore, the attorney-client privilege is not 
waived by disclosure to a third party—if transmission to 
the third party facilitates an attorney’s ability to provide 
legal advice to his or her client.

These principles were seen again in United States v. 
Schwimmer and In re Grand Jury Subpoenas. In Schwimmer, 
the Second Circuit noted that the attorney-client privi-
lege may cover “communications made to certain agents 
of an attorney . . . hired to assist in the rendition of legal 
services” such as the communications at issue between a 
client and an accountant retained by counsel to assist in 
rendering legal services to a pair of co-defendants.17 In In 
re Grand Jury Subpoenas, the defendant’s counsel hired a 
public relations firm to garner favorable publicity for the 
client in the hopes of prosecutorial leniency.18 The court 
determined that retaining the firm was necessary for law-
yers “to perform some of their most fundamental client 
functions,” notably seeking to narrow charges brought 
against their client.19 Ultimately, the court held that com-
munications between the lawyer and the retained con-
sultants were protected by the attorney-client privilege 
because the public relations role was necessary to achieve 
a legitimate litigation goal, and the attorneys’ ability to 
advocate for their client would have been undermined 
if the attorneys could not engage in candid conversa-
tions with their consultant-agents. Thus, in order for the 
consultant’s and lawyer’s communications to be privi-
leged, the consultant’s role must be to assist the lawyer in 
providing informed client advice or achieving a litigation 
goal. 

Work-Product Doctrine and the Attorney-Client 
Privilege in the Context of Cybersecurity

In the cybersecurity context, while there is not a yet 
a bright-line rule on when the work of retained techni-
cal consultants is protected from disclosure in litigation, 
a recent string of cases has provided guidance. First, 
in In re Premera Blue Cross Customer Data Sec. Litigation, 
the court considered whether a document prepared by 
Premera’s retained consultant, Mandiant, would have 
been created in substantially similar form “but for” the 
prospect of litigation.20 Mandiant had already been work-
ing for Premera, when it discovered malware in Premera’s 
system.21 Premera subsequently hired outside counsel, 
which entered into a new agreement under which Mandi-
ant’s work would be supervised by that outside counsel.22 
The court applied the “because of” test and held that 
the documents were discoverable because the amended 
statement of work did not otherwise change the scope of 
Mandiant’s work from what was described in the origi-
nal pre-malware discovery services agreement between 
Mandiant and Premera.23 As in non-cybersecurity cases, 

attorney client privilege (sometimes referred to by tech-
nology professionals as “legal shield”). These principles 
are applicable in the physical realm as well, such as when 
companies engage health care or environmental experts 
to advise how to protect workers and others returning to 
physical spaces. 

Relevant Case Law and Key Takeaways
The Development of Work-Product Doctrine and 
Attorney-Client Privilege Principles

Courts confronting work-product doctrine questions 
often begin their analysis with United States v. Adlman.7 

There, the Internal Revenue System (IRS) sought produc-
tion of a document that had been ordered by Adlman, Se-
qua Corporation’s attorney and Vice President of Taxes. 
Specifically, Aldman had directed an outside accountant 
and lawyer to evaluate the tax implications and potential 
for litigation concerning a possible restructuring. The 
documents in question analyzed legal challenges the 
IRS would likely bring against the reorganization and 
resulting tax refund claim.8 In considering the protec-
tion afforded to dual-purpose documents, meaning those 
serving both business and litigation purposes, the Second 
Circuit held that a document created because of antici-
pated litigation, which revealed information regarding 
the potential litigation, would not lose work-product pro-
tection simply because it was intended to assist business 
decision-making which depended upon the likely out-
come of anticipated litigation.9 Importantly, the Second 
Circuit held that application of a “because of” test is the 
appropriate standard for determining whether a docu-
ment should be shielded from production.10 Specifically, 
“[w]here a document was created because of anticipated 
litigation, and would not have been prepared in substan-
tially similar form but for the prospect of that litigation, it 
falls within Rule 26(b)(3)” meaning it is protected by the 
work-product doctrine.11 On the other hand, documents 
prepared in the ordinary course of business, or those 
that would have been prepared in a substantially similar 
form, regardless of the potential for litigation, are not 
protected by the work-product doctrine.12

In addition to work product, reports by retained con-
sultants or experts may also be entitled to protection as 
an attorney-client communication. In the seminal case on 
attorney-client privilege, Upjohn Co. v. United States, the 
Supreme Court held that the privilege applies to commu-
nications between counsel and retained experts assisting 
counsel in providing legal advice to their clients.13 The 
Court noted that “[T]he privilege exists to protect not 
only the giving of professional advice to those who can 
act on it but also the giving of information to the lawyer 
to enable him to give sound and informed advice.”14 
Upjohn built upon the ruling of an earlier case, United 
States v. Kovel. In Kovel, the Second Circuit held that the 
privilege could be extended to an accountant hired by 
an attorney to assist the attorney in understanding their 
client’s complex tax story; the attorney subsequently 
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the retention of the non-testifying expert in relation to the 
litigation at issue and the existence of evidence includ-
ing…engagement letters.”30 While the consultant, Mandi-
ant, had been retained prior to the breach, the court noted 
that the consultant’s pre-breach work for the defendant 
was distinct from the post-breach work it was perform-
ing for Experian’s outside counsel following the breach. 
Furthermore, the retention of outside counsel immedi-
ately followed discovery of the breach, further supporting 
a determination that this retention was in anticipation of 
post-breach litigation. Importantly, the consultant’s report 

was used by the party’s in-house and outside counsel to 
develop its litigation strategy. This highlights the value in 
drawing a distinction between the use of a consultant’s 
reports for legal, as opposed to routine business purposes.

A widely reported and different outcome was seen 
recently in In re: Capital One Consumer Data Security 
Breach Litigation. In July 2019, Capital One learned that 
a hacker stole sensitive information from its cloud plat-
form, impacting about 100 million customers.31 Follow-
ing the incident, Capital One hired outside counsel to 
help prepare for an expected onslaught of litigation.32 As 
part of its litigation plan, Capital One’s outside counsel 
hired Mandiant, a firm the reader will now be familiar 
with.33 However, Capital One (like Premera and Domin-
ion Dental before it) had already retained Mandiant, in 
the normal course of its business, prior to the breach.34 
Following the breach, outside counsel and Mandiant en-
tered into a new services agreement, whereby Mandiant 
would investigate the breach and issue a report detail-
ing the specifics of the breach.35 Mandiant conducted its 
investigation and sent a report to outside counsel, which 
then sent the report to Capital One’s legal team and its 
Board of Directors. 36

During discovery, the plaintiffs moved to compel pro-
duction of the Mandiant report, arguing that Mandiant 
had been retained for business purposes, and, therefore, 
the report was not shielded from production. The district 
court judge affirmed the magistrate judge’s ruling that the 
report must be disclosed to the plaintiffs.37 The District 
Court judge emphasized that the post-breach engage-
ment letter between Capital One’s outside counsel and 
Mandiant did not require Mandiant to perform work that 
was substantially different from the work it had already 
undertaken as part of its ongoing business relationship 
with Capital One, which dated back to 2015.38 The court 
noted that Capital One would likely have asked for such 
a report to be prepared, even if it was not anticipating liti-
gation, thus failing the “because of” test. Additionally, the 

courts will assess the totality of circumstances to decide 
whether the document in question was prepared because 
of the anticipated litigation and would not have been cre-
ated in a substantially similar form but for the prospect of 
litigation.24

Mandiant’s pre-breach activities and services were 
also at issue in In re Dominion Dental Services. USA, Inc. 
Data Breach Litigation.25 There, Dominion Dental had 
retained Mandiant before a cyber-incident which led to 
litigation. Following discovery of the intrusion, outside 

counsel entered into a new statement of work with Man-
diant, which included essentially the same deliverables 
and duties as the pre-breach statement of work.26 The 
court held that the defendants failed to demonstrate that 
the Mandiant report would not have been produced in 
substantially the same form but for the prospect of the 
present litigation. The key factor in this outcome was that 
the new, post-breach statement of work was nearly iden-
tical to the original, pre-incident, statement of work.27 
As in Premera, the third-party expert’s analyses were not 
protected from discovery because of the lack of distinc-
tion between the consultant’s pre and post-incident work. 

This distinction between pre and post-incident work 
is critical and was further highlighted by Genesco, Inc. 
v. Visa U.S.A., Inc., where the defendants prevailed in 
keeping documents created by a consultant following 
an incident protected from discovery. The court denied 
Visa’s discovery requests for the analyses, reports, and 
communications between Genesco and the cybersecurity 
firms it retained following a data breach. There, Ge-
nesco’s outside counsel retained a forensic firm to assist 
with an investigation into how a cyber-attack occurred.28 
The court held that the report in question was protected 
as work-product because it was prepared by the outside 
consultant at the direction of the breached company’s 
outside counsel, and also constituted attorney-client com-
munications because it was prepared to assist the com-
pany’s counsel in providing legal advice—comparable to 
the protections afforded to communications with ac-
counting consultants helping attorneys translate complex 
topics for their clients and enabling them to provide their 
clients with informed advice. As a result, the communica-
tions and documents served a primarily legal purpose.29

Similarly, in In re Experian Data Breach Litigation, 
documents created by a consultant following a breach 
were protected from disclosure. As in other cases, the 
Court began its analysis with the “because of” test, pay-
ing particular attention to “factors such as the timing of 

Thus, in order for the consultant’s and lawyer’s communications to be 
privileged, the consultant’s role must be to assist the lawyer in providing 

informed client advice or achieving a litigation goal.



14 NYSBA  NYLitigator  |  Fall 2020  |  Vol. 25  |  No. 3        

advice provided to companies by outside consultants 
regarding these issues can certainly impact the outcome 
of those litigations.45

Recommendations and Conclusion
In sum, practitioners should give careful consider-

ation to the discoverability of reports and analyses created 
by their clients’ outside consultants, both before and after 
an incident has occurred. While such consultants can play 
vital roles, such as in dealing with the cybersecurity and 
health issues discussed herein, their work can become 
critical evidence against the very organization they were 
intended to help, should litigation arise following a nega-
tive incident. Despite some “conventional wisdom” to the 
contrary, simply copying counsel on correspondence is far 
from sufficient to ensure availability of some type of privi-
lege or “legal shield.” At minimum, regardless of whether 
the work is proactive or reactive, consultants should 
be retained through outside counsel (not just in-house 
counsel) and their work parameters should be clearly 
defined. Where possible, the proactive work should be 
part of counsel’s effort to provide the organization with 
legal advice on compliance with legal obligations (such as 
regulations or contractual covenants). Should a negative 
incident (such as a cyber intrusion or a COVID-19 out-
break) occur, and reactive work becomes necessary, a new 
and distinct engagement agreement should be created if 
the incident may give rise to litigation. Most importantly, 
the services under the engagement should be as closely 
geared towards the anticipated litigation as possible, and 
not simply be an analysis that the organization would 
have undertaken if it did not contemplate litigation. 

retention of outside counsel was not, by itself, enough to 
turn a document into work product.39 In addition, as of 
this writing, the plaintiffs are also actively seeking a root 
cause analysis (RCA) conducted by PwC following the 
breach.40 Capital One argues that this RCA is protected as 
work product, because it was prepared to assist Capital 
One in responding to the onslaught of litigation stem-
ming from the breach.41 Capital One also argues that 
plaintiffs have not demonstrated a “substantial need” for 
the RCA, especially considering the voluminous produc-
tions already made by Capital One—which includes their 
own internal RCAs.42

Implications Beyond the Cybersecurity Context
While some may view the Capital One decision as a 

watershed moment and inconsistent with prior decisions 
regarding post-breach analysis, further review demon-
strates consistency with prior decisions such as the line of 
cases discussed above. The decisive factor in Capital One 
was the “because of” test, as the court concluded that the 
Mandiant report would have been generated even in the 
absence of litigation. This highlights the need for orga-
nizations to consciously and explicitly segregate their 
ongoing cyber-vigilance (and COVID-19-vigilance) from 
their post-incident response. That segregation between 
pre- and post-incident work may include, if necessary, re-
tention of different consultants for each task even though 
one of the benefits of utilizing an existing consultant is 
their built-in familiarity with the company’s systems and 
processes. Thus, for organizations that are large enough, 
they might consider having two sets of consultants—one 
for ongoing work and one on standby for post-incident 
response (but which has already familiarized itself with 
the organization ahead of time so as to be able to “hit the 
ground running” once the alarm is sounded). If that is 
not possible, at minimum, outside counsel should retain 
its usual consultant under a new statement of work in 
which the consultant’s duties are clearly and substan-
tially distinct from the consultant’s pre-incident services 
for the company. 

As discussed, the foregoing considerations are not 
necessarily limited to cyberspace, as the COVID-19 pan-
demic has highlighted another important role for outside 
consultants advising on the mitigation of virus spread 
in the physical realm. While the litigation trajectory for 
COVID-19-related claims is in its infancy, it is not pre-
mature to begin to consider potential discovery issues by 
examining analogous cases. For example, the pandemic 
has already given rise to workplace safety litigation, with 
allegations of employers failing to adequately protect 
their employees from on-the-job coronavirus transmis-
sion.43 Large employers such as Walmart and Trader Joe’s 
have already experienced outbreaks of COVID-19 among 
their employees.44 There are also pending putative class 
actions in which plaintiffs seek injunctions requiring 
employers to adopt and enforce specific safety protocols 
before expecting employees to return to work, and the 
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In response to the 
COVID-19 pandemic, 
shelter-in-place and 
closure of non-essential 
businesses, including 
law firms, have resulted 
in many attorneys 
practicing law in home 
offices or some other re-
mote or virtual settings. 
The “new normal” of 
remote lawyering has 
serious implications 
related to the legal 
profession’s ethi-
cal mandate to serve 
clients competently 
and confidentially, even 
under such unprec-
edented circumstances. Set forth below is a discussion of 
the ethical implications of the new paradigm of remote 
legal representation in light of the duties of competence, 
confidentiality, and supervision under the New York 
Rules of Professional Conduct (the “Professional Rules” 
or “Rule(s)”) and recommendations of specific measures 
that lawyers working remotely should consider in order 
to comply with such duties. 

Relevant New York Rules of Professional Conduct
Lawyering from home implicates at least three 

important Professional Rules and corresponding duties: 
Rule 1.1 on the duty of competence; Rule 1.6 on the duty 
of confidentiality; and Rules 5.1 and 5.3 on supervisory 
responsibilities. Under these Professional Rules, attorneys 
in a remote work environment must conduct themselves 
in the following manner: 

•  Evaluate the benefits and risks of the remote-work 
technology they use to work on client matters and 
to store and transmit confidential information 
(Rule 1.1); 

•  Make reasonable efforts to safeguard confidential 
information against unauthorized disclosure by 
the attorneys or their supervisees and against un-
authorized access by third parties, such as house-
hold members (Rule 1.6); and 

•  If managing or supervising others, make reason-
able efforts to ensure that other attorneys and 
non-attorneys comply with the above Rules (Rules 
5.1 and 5.3).

Duty of Competence
Under Rule 1.1 

(“Competence”), 
an attorney should 
provide “competent 
representation to a 
client,” which requires 
“the legal knowledge, 
skill, thoroughness and 
preparation reason-
ably necessary for the 
representation.”1 To 
maintain the requisite 
knowledge and skill, an 
attorney should “keep 
abreast of the benefits 
and risks associated 
with technology the 
lawyer uses to pro-
vide services to clients or to store or transmit confiden-
tial information.”2 In other words, attorneys should, at 
minimum, educate themselves about the pros and cons 
of the home-office technology used in storing client data 
and communicating confidential information, and up-
date their technological knowledge so as to competently 
handle client information while working from home. 

Duty of Confidentiality
Under Rule 1.6 (“Confidentiality of Information”), 

an attorney “shall not knowingly reveal confidential 
information … obtained during or relating to the rep-
resentation of a client,” absent informed client consent 
or other applicable exceptions.3 An attorney thus “shall 
make reasonable efforts to prevent the inadvertent or 
unauthorized disclosure or use of, or unauthorized access 
to,” such confidential information.4 Comment 16 to this 
Rule further specifies that these reasonable efforts should 
safeguard against (1) inadvertent or unauthorized disclo-
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First, attorneys should enhance the physical and 
online security of their workspace by taking the following 
actions:

•  using a Virtual Private Network (VPN) to create a 
private remotely-accessed digital workplace, where 
only authorized persons can access client data;

•  avoiding public internet or free Wi-Fi susceptible 
to the risk of unauthorized access by hackers or 
malware installation; and

•  securing laptops and devices with encryptions, 
strong passwords, multi-factor authentication, 
frequent software updates, firewalls, and anti-virus 
and -malware software programs. 

In addition, attorneys should maintain the privacy of 
confidential communications that take place in their home 
office by engaging the following conduct:

•  maintaining a dedicated private area within the 
home office where conferences and conversations 
with clients or regarding client matters are held;

•  making reasonable precautions to ensure that fam-
ily residents or visitors do not overhear ongoing 
client-related communications or have access to 
written correspondence;

•  avoiding the installation or use of smart devices that 
may access and record nearby conversations (e.g., 
Amazon Alexa, Google voice assistant) in locations 
where work-related communications may take place; 

•  using secure video-teleconferencing technology 
with rigorous security protocols (e.g., password-
protected meetings, targeted invitation); and

•  employing methods of encryption or password pro-
tection for written electronic communications that 
contain particularly sensitive information or data.

sure by the attorney or other persons participating in the 
representation or otherwise subject to the attorney’s su-
pervision, and (2) unauthorized access by third parties.5 
The attorney also may have to implement special security 
measures beyond the scope of this Rule, if required by 
client demands or by court orders or other laws.6

Notably, unauthorized disclosure or access is not in 
itself a Rule violation, as long as the attorney has made 
reasonable efforts to preserve confidentiality.7 Comment 
16 lists the following nonexclusive factors to evaluate the 
reasonableness of such efforts: (1) the sensitivity of the 
information; (2) the likelihood of disclosure without ad-
ditional safeguards; (3) the cost of employing additional 
safeguards; (4) the difficulty of implementing these safe-
guards; and (5) the adverse impact of these safeguards 
on the lawyer’s ability to represent clients (e.g., software 
rendered excessively difficult to use).8

Accordingly, attorneys working from home must 
consider the above factors and make reasonable efforts 
to ensure that any unauthorized persons, such as fam-
ily members or social visitors, do not access confidential 
documents stored in a home office or overhear confiden-
tial communications. 

Supervisory Responsibilities
Under Rule 5.1 (“Responsibilities of Law Firms, 

Partners, Managers and Supervisory Lawyers”), a law 
firm and individual lawyers with management respon-
sibility shall make “reasonable efforts to ensure” that all 
attorneys in the law firm comply with the Rules, which 
encompass the duties of competence and confidentiality.9 
Similarly, an attorney with direct supervisory authority 
of another attorney shall make reasonable efforts to en-
sure that attorney’s compliance with the Rules.10 Further, 
under Rules 5.1 and 5.3 (“Lawyer’s Responsibility for 
Conduct of Nonlawyers”), a supervisory attorney (or a 
managing attorney at a law firm) may be found liable 
for a Rule violation incurred by his or her supervisee (or 
an employee at the law firm), regardless of whether the 
supervisee is an attorney or non-attorney.11

Consistent with these Rules, law firms, managing 
partners, and supervisory attorneys must make reason-
able efforts to ensure that their employees and super-
visees (whether lawyers or not) who work from remote 
locations maintain the confidentiality of client informa-
tion and communications.

Examples of Best Practices
In light of the above Rules, what specific measures 

of “reasonable efforts” may attorneys implement while 
working from remote locations? Consider the below ex-
amples of best practices recommended by the Pennsylva-
nia Bar Association’s Formal Opinion 2020-30012 and the 
New York State Bar Association’s Cybersecurity Alert.13

[L]aw firms, managing partners, and 
supervisory attorneys must make 
reasonable efforts to ensure that 
their employees and supervisees 

(whether lawyers or not) who work 
from remote locations maintain the 
confidentiality of client information 

and communications.
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Conclusion
It is increasingly important to recognize the vital in-

stitutional role law firms play in ensuring that individual 
lawyers comply with their professional duties in this new 
era of remote lawyering. Indeed, the Professional Rules 
require that law firms and managing partners make 
reasonable efforts to facilitate such compliance. They 
may do so by providing their employees with necessary 
technological assistance and trainings on remote legal 
representation. Further, as noted earlier, lawyers are only 
required to make “reasonable efforts” to comply with 
the Professional Rules. The “reasonableness” of certain 
confidentiality safeguards depends on balancing factors 
such as the actual cost or difficulty of implementing such 
safeguards. Firm-wide institutional support is crucial in 
this regard, because it would render technologically fea-
sible—hence more “reasonable”—certain security mea-
sures (e.g., firm-wide VPN or data backup infrastructure) 
that would otherwise be unreasonably costly to attorneys 
at the individual level. But, even small firms and solo 
practitioners would be wise to be aware of the ethical 
considerations of working remotely and take steps to 
safeguard their clients’ confidential information.

Endnotes
1. Rule 1.1(a).
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In his book The Economic Consequences of the Peace,1 
published at the end of World War I, the noted economist 
John Maynard Keynes argued to the victorious powers 
that they should refrain from punishing Germany. His 
rationale was that the only way to guarantee that an-
other war would not follow would be to foster trade and 
economic cooperation between the previously warring 
powers in order to achieve a state of economic inter-
dependence between them.2 His reasoning was that as 
nations traded with each other, they had a greater interest 
in building a mutually profitable relationship that arises 
from trade.3

Keynes believed that economic power was at least as 
formidable as military power, but that it was a force for 
peace which unlike an army, paid for itself.4 In the sim-
plest of terms, Keynes argued that if Germany’s principal 
trading partner after World War I was France, killing 
French citizens in a subsequent war would be under-
stood as being very bad for business.5 Hence, a powerful 
motivation for peaceful relations would be the result of 
economic interdependence.6

We know that Keynes’ theory was largely ignored 
by world leaders. World War II followed in predictable 
due course with almost exactly the same participants as 
World War I. That mistake resulted in the death of 85 mil-
lion people.7

Having learned a painful lesson from history, the 
Marshall Plan,8 which was put in place at the end of the 
Second World War, applied the reasoning of Keynes. The 
United States assisted in the rebuilding of Western Eu-
rope as a single commercial enterprise with the warring 
parties in a state of economic interdependence. This has 
largely resulted in 75 years of relative peace in Western 
Europe, from 1945 until today. Such a period of sustained 
peaceful cooperation is unprecedented and difficult to 
find elsewhere in history.

Keynes’s vision of interdependence has become 
relevant yet again, but not the economic interdependence 
that arises out of trade. Rather it is relevant in the form 
of political interdependence arising out of compromise. 
Of course, today we do not face the prospect of war 
in Europe but we are experiencing a level of domestic 
struggle that threatens American democracy more than 
any military adversary ever did.

We are at risk of 
becoming tribal. We are 
losing a united sense of 
purpose which has man-
ifested itself in, among 
other things, a lack of 
civility in our public dis-
course on nearly every 
social issue. Our politi-
cal leaders treat one an-
other as enemies rather 
than as colleagues. No 
one on either side of the 
political divide gives 
an inch when we no 
longer appear to share 
common interests. The 
polarization in Congress 
is leading us into this 
new national mood.

This breakdown of our national mood has been 
blamed on individual politicians and their political par-
ties. That is the blame-game that is typical of American 
politics. But what is happening is more fundamental. We 
feel we do not need each other and much of the cause is 
institutional.

We, as members of the Bar, need to consider that one 
of the contributing, if not principal, causes of this break-
down may be our own judicial system, right up to the 
Supreme Court of the United States.

Without intending to do so, our modern judiciary 
may be undermining many of the opportunities for politi-
cal compromise that used to typify politics. Republicans 
no longer feel they need support from Democrats and 
vice versa. Consider for a moment a hot button issue such 
as reproductive rights. In Roe v. Wade, the U.S. Supreme 
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The consequences of this lack of political interde-
pendence is the creation of a culture that indeed must be 
“canceled.”

Of course, there are issues that demand judicial deter-
mination. However, take the issue of the right of women 
to vote, which was ultimately resolved in the political 
arena. Both women and men were elevated by amend-
ing the Constitution because we emerged more united 
as a nation. The true marker of political interdependence 
is a sense of a shared benefit that arises from working 
together.

When Roe v. Wade and similarly divisive issues are de-
cided by the courts, that erodes the need to find common 
purpose. Instead, these opportunities are struck aside 
and the public concludes that national policy is set by a 

majority of the U.S. Supreme Court. Notwithstanding the 
fact that most of us do not quarrel with the determination 
in Roe v. Wade, the obvious loss we suffer as a nation is the 
erosion of the political process.

The judiciary is the only branch of government that 
retains a modicum of respect and esteem from broad 
swaths of America. Many trust only the judicial branch to 
be a (mostly) fair arbiter of controversies and have little 
faith in either of the other two branches of government. It 
is sad to note that many would rather rely on an activist 
court than on “the best Congress money can buy.”

The members of Congress must again come to the 
realization that they need to deal with one another to 
reach consensus in order to achieve anything resembling 
progress. But it is clear that Congress needs help. Only 
the judiciary can supply what is needed by being far 
more circumspect with regard to the issues chosen for 
determination.

Some advocates for social justice may not agree with 
this call for judicial restraint. The commonly held belief 
is that activist judges tend to be liberal, so social justice 
will prevail in the courts. Putting aside that the judicial 
branch of government is the most undemocratic of the 
three branches, those who disagree should consider that 
the Supreme Court has now become, in President Trump’s 
term, conservative by a count of six to three. What if even 
only five of the seven justices decide to be activists for 
“right-wing” causes? Activism in the law is a sword that 
can cut both ways.

Court recognized that although the Constitution does not 
explicitly mention any right of privacy, the Court held 
that reproductive rights are founded in the Fourteenth 
Amendment’s concept of personal liberty, and encom-
passes a woman’s decision whether or not to terminate 
her pregnancy.9

The late Hon. Ruth Bader Ginsburg herself was criti-
cal of the leap that Roe v. Wade represented, and publicly 
opined that the decision “seemed to have stopped the 
momentum on the side of change.”10 She remarked that 
she would have preferred that abortion rights be secured 
more gradually, in a process that included the legisla-
tures and the courts.11 She was also troubled by the fact 
that the focus in Roe v. Wade was on the right to privacy, 
rather than on women’s rights.12

Putting aside those who favor or oppose a woman’s 
right to choose, one needs to concede that judicial resolu-
tion of this issue came at a steep political cost, namely, 
the loss of the societal benefit that arises out of mediating 
a political compromise on such an issue, and a missed 
opportunity to reach a political solution, difficult and 
time consuming as it might have been. Particularly after 
Roe v. Wade, there appears to be a limited need to reach 
compromise on key issues that could have promoted a 
sense of shared purpose, civility and even friendship 
among the members of Congress. After Roe v. Wade, the 
right to an abortion has become a political issue focused 
on a physician’s right to perform the procedure rather 
than about women’s right to choose.

Multiply the effect of the judicial resolution of Roe v. 
Wade by the number of controversial issues determined 
by the courts over the years and you have a nation 
increasingly ruled by judicial fiat rather than the demo-
cratic process. Simultaneously with the erosion of this 
process is the rise of social media and the growing reli-
ance upon such platforms as primary news sources. On 
social media, anyone can post their ideas and everyone is 
entitled to their own version of the facts. 

Why should politicians compromise with members 
of the opposition when a lawsuit will settle the issue? 
No need for members of Congress to work with each 
other . . . just vilify. If members of Congress are unable to 
compromise, why should the people? If we also cannot 
agree upon what is true, we have completely lost the 
sense that we are politically interdependent and a unified 
country.

The true marker of political interdependence is a sense of a shared benefit 
that arises from working together.
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The best solution is more of the judicial restraint 
which many in the judiciary already practice every day. 
Judges at all levels have resisted the temptation to impose 
whatever their notion of justice is and have referred mat-
ters for legislative action unless there exists in law or the 
Constitution a clear mandate to determine that dispute. 
Notwithstanding the fact that cases dealing with issues 
such as reproductive rights are rare, the impact of their 
judicial determination has been a factor in destroying our 
national unity. Every time issues like these are decided by 
the judiciary, the opportunity for political compromise is 
lost, as is the realization of political interdependence.

There is an ominous story I wish to share out of my 
own wife’s family. She had a great-great-grandfather 
who was born in England but had emigrated to Ohio as a 
young man. He was a builder and was sent to Louisiana 
to work on a project in the late 1840s. He was an aboli-
tionist and unfortunately for him, an outspoken one. For 
his views against slavery that he voiced while residing in 
New Orleans, he was murdered, and his body was sent 
back to Ohio in a box. He might be considered one of the 
earlier casualties in what soon after became the Civil War.

Could history be in the process of repeating itself, yet 
again? Could this division we are in the midst of lead to a 
much larger violent conflict?

It is sad that some in America seem to want it.
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It is time for the judiciary, at every level, to resist the 
temptation to legislate and to thereby force Congress to 
engage in the game of tug of war that breeds compro-
mise, civility and a renewed appreciation of the won-
drous document that our Constitution is. 
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The Parameters of Electronic Communication Discovery 
by Foreign Litigants
By Carrie H. Cohen and Chan-young Yang

Global use of 
U.S.-based electronic 
communication service 
providers (ECSPs) has 
proliferated1 such that 
many foreign disputes 
necessarily involve 
communications sent 
or received through, for 
example, Gmail, Yahoo, 
and Hotmail. The abil-
ity to obtain discovery 
from these service 
providers in aid of 
foreign litigation thus 
has become a hotly 
litigated issue. This 
article first will discuss 
the legal framework of 
judicial assistance to foreign proceedings under 28 U.S.C. 
§ 1782 (“Section 1782”) and then explore how Section 
1782 discovery from ECSPs may implicate privacy con-
cerns under the Stored Communications Act (SCA)2 and 
the First Amendment right to anonymous speech.

The Legal Framework of Section 1782 Discovery
Under Section 1782, a district court has discretion to 

order a person (individual or entity) within its jurisdic-
tion to produce a testimony, statement, document, or 
other thing “for use” in foreign proceedings.3 The federal 
statute thereby enables foreign litigants to gather evi-
dence through the U.S. federal discovery system—the 
scope of which is “far broader than in most (maybe all) 
foreign countries.”4 Section 1782 has “twin aims” of 
furthering international comity: (1) providing efficient 
means of discovery to international litigants in federal 
courts, and (2) encouraging foreign countries by way of 
example to reciprocate such assistance to U.S. courts.5 
Foreign litigants frequently have sought Section 1782 
discovery for use in various foreign fora, such as Canada, 
Australia, England, Japan, China, South Korea, Cambo-
dia, the Netherlands, and Switzerland.

Upon a foreign litigant’s Section 1782 application,6 
courts consider three statutory prerequisites and four 
discretionary factors. Section 1782 provides that “[t]he 
district court of the district in which a person resides or is 
found may order him to give his testimony or statement 
or to produce a document or other thing for use in a pro-
ceeding in a foreign or international tribunal.” The statute 
thus has the following three statutory prerequisites that 
district courts first evaluate (1) whether the person from 

whom discovery is 
sought “resides or is 
found” in the district; 
(2) whether the discov-
ery is “for use” in the 
foreign proceeding; and 
(3) whether the appli-
cation is made by the 
foreign tribunal or any 
“interested person.”7

Once the statutory 
requirements are met, 
courts then may con-
sider four discretionary 
factors, also known as 
the Intel factors:  
(1) whether the person 
from whom discovery is 
sought is “a participant 
in the foreign proceeding” or the evidence sought is “un-
obtainable absent” Section 1782 aid; (2) the nature of the 
foreign tribunal and proceedings, and the “receptivity” of 
the foreign government, court, or agency to Section 1782 
assistance; (3) whether the Section 1782 request conceals 
an attempt to “circumvent foreign proof-gathering restric-
tions” or other foreign or U.S. policies; and (4) whether 
the subpoena contains “unduly intrusive or burdensome 
requests.”8

Importantly, courts look to the Federal Rules of Civil 
Procedure to guide their Section 1782 analysis: “To the 
extent that the order does not prescribe otherwise, the 
testimony or statement shall be taken, and the document 
or other thing produced, in accordance with the Federal 
Rules of Civil Procedure.”9 For instance, the Second Cir-
cuit recently held that the “resides or is found” language 
should be broadly construed to reach the full limits of 
personal jurisdiction consistent with due process, pursu-
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The SCA Protection of Contents of Communications
Civil subpoenas on ECSPs are subject to the SCA, 

or Title II of the Electronic Communications Privacy Act 
(ECPA) of 1986, which prohibits ECSPs from knowingly 
disclosing contents of electronically stored communica-
tions. The SCA mandates that “a person or entity provid-
ing an electronic communication service to the public 
shall not knowingly divulge to any person or entity the 
contents of a communication while in electronic storage 
by that service.”20 Congress legislated the SCA in 1986, 
in response to potential privacy concerns left unad-
dressed by the Fourth Amendment in the advent of the 
Internet.21 The SCA applies to Section 1782 subpoenas, 
including ones seeking discovery from foreign citizens.22

The key question is whether a given subpoena 
would force an ECSP to disclose the “contents of a com-
munication” in violation of the SCA. The term “con-
tents” is defined as “any information concerning the sub-
stance, purport, or meaning.”23 The Ninth Circuit held 
that the term refers to the “intended message conveyed” 
by the communication, and excludes the automati-
cally generated “record information” about the com-
munication (e.g., subscriber number or identity, names, 
addresses).24 The same court, however, also agreed with 
a First Circuit decision that subscription information 
may constitute the contents of the subscribers’ com-
munications to ECSPs, where the subscribers “enter[ ] 
their personal [ ] information into a form provided by a 
website.”25 Likewise, the court acknowledged, Google 
search URLs may reveal the contents of the searchers’ 
communications to Google (e.g., choice of search engine, 
search terms).26

Two rulings from the Northern District of California 
further illuminate on the scope of the SCA’s reach.27 First, 
in Optiver v. Tibra, the court partially granted the foreign 
defendant’s motion to quash a Section 1782 subpoena on 
Google, which sought information about Gmail commu-
nications for use in a commercial litigation in Australia.28 
The court allowed discovery of purely non-content meta-
data, but it quashed the requests seeking (1) subject lines 
of communications and (2) information about communi-
cations narrowed by specific search terms. In so doing, the 
court held that the SCA forbade discovery of communica-
tive contents “no matter how insignificant.”29 Second, in 
the aforementioned case of Rainsy, the court ruled that 
the SCA prohibited Section 1782 discovery from Facebook 
of (1) communications between and among certain users 
and (2) identities of users who “liked” a certain Facebook 
page.30 Notably, the court reasoned that “liking” is a form 
of speech that communicates the substantive message 
of approval, and the speaker’s identity is an “important 
component” of this message.31

ant to the Federal Rules of Civil Procedure.10 The same 
court also echoed an earlier Eleventh Circuit ruling 
that Section 1782 discovery may reach evidence located 
overseas, because Rule 45 of the Federal Rules of Civil 
Procedure authorizes extraterritorial discovery as long as 
the information sought is within the subpoenaed parties’ 
possession, custody, or control.11

Likewise, the “for use in a foreign tribunal” require-
ment mirrors the relevance requirement of Rule 26(b)(1) 
of the Federal Rules of Civil Procedure. That is, the 
evidence sought need not be admissible to be discover-
able under Section 1782,12 but the applicant still needs to 
show that it is “relevant” to the claims or defenses in the 
foreign proceeding.13 This relevance requirement dove-
tails with the fourth Intel factor, or whether the subpoena 
contains “unduly intrusive or burdensome requests.” 
Pursuant to Rule 26(b)(1) of the Federal Rules of Civil 
Procedure, discovery must be relevant and “proportional 
to the needs of the case,” considering the importance of 
the issues at stake, the importance of the discovery in re-
solving them, and “whether the burden or expense of the 
proposed discovery outweighs its likely benefit.”14 Sec-
tion 1782 requests thus are unduly intrusive and burden-
some, if overbroad or fishing for irrelevant information.15

Several courts have invalidated Section 1782 sub-
poenas on ECSPs on the grounds of irrelevancy and 
over-breadth. In Rainsy v. Facebook Inc., a court in the 
Northern District of California denied a Section 1782 
application for third-party discovery from Facebook for 
use in defamation proceedings in Cambodia.16 The court 
denied the application in part because several requests 
(e.g., Facebook users’ advertising payment information, 
communications with Facebook, communications on un-
related topics) were unrelated to the defamation actions 
in Cambodia and included no temporal or topical limi-
tations.17 On similar grounds, another court in the same 
district granted anonymous non-party movants’ motion 
to quash a Section 1782 subpoena served on Google, 
which sought their personal Google account information 
in connection with defamation claims in Canada.18 The 
court engaged in a Rule 26(b) analysis, and quashed the 
subpoena because the applicant had failed to show any 
obvious connection between the subpoenaed Google ac-
counts and the allegedly defamatory statements at issue 
in the Canadian litigation.19

The SCA and First Amendment Implications of 
Section 1782 Subpoenas on ECSPs

When ECSPs are involved, Section 1782 subpoenas 
may require additional considerations other than the 
above seven factors. Subpoenas on ECSPs seeking con-
tents of electronic communications may implicate service 
users’ right of privacy under the SCA. Subpoenas seeking 
to identify authors of online anonymous speech may also 
trigger scrutiny under the First Amendment. 
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Amendment right to anonymous commercial speech.40 
To satisfy this test, the plaintiff-applicant must show the 
following: (1) “a real evidentiary basis” for believing that 
the defendant has engaged in wrongful conduct that has 
caused real harm to the plaintiff; and (2) that the balance 
of each party’s “competing interests” weighs in favor of 
discovery.41 For the first prong, the applicant must go 
beyond mere pleadings and allegations, and must adduce 
“competent evidence [that,] if unrebutted, tend[s] to sup-
port a finding of each fact that is essential to a given cause 
of action.”42 “[I]f, but only if,” the applicant makes this 
evidentiary showing does the court proceed to assess the 
balance of harms to each party that would be caused by 
the discovery.43

The Northern District of California case in In re Yasuda 
is illustrative. The court denied, on reconsideration, Twit-
ter’s motion to quash a Section 1782 subpoena seeking the 
anonymous defendant’s identity for use in defamation 
proceedings in Japan.44 In the prior order granting Twit-
ter’s motion, the court initially held the Jommi test unsatis-
fied because the applicant Yasuda had provided no sup-
port that his defamation claim could withstand a motion 
to dismiss under Japanese law.45 The Highfields test also 
had not been satisfied because the anonymous tweets at 
issue were found legitimate commercial speech, the First 
Amendment implications of which would outweigh any 
harm to Yasuda.46 On reconsideration, however, the court 
reversed course upon a newly-submitted Tokyo district 
court order finding that the anonymous statements were 
defamatory under Japanese law. The court found that this 
foreign judicial order not only satisfied the “motion to 
dismiss” threshold, but also demonstrated that the tweets 
were in fact defamatory speech, in which the anonymous 
defendant had no protectable First Amendment interest to 
outweigh the now-proven real harm to Yasuda.47

Conclusion
Section 1782 can be a broad discovery tool for foreign 

litigants, especially because it can provide access to elec-
tronic communications and information from U.S.-based 
ECSPs. Section 1782 discovery from ECSPs, however, has 
well-defined and multi-layered boundaries. Litigants 
seeking to obtain Section 1782 discovery or defend against 
subpoenas for such discovery must become familiar 
with the articulated standards for such discovery, and be 
guided by the limiting principles of the Federal Rules of 
Civil Procedure, the SCA, and the First Amendment. 

The First Amendment Protection of Online 
Anonymous Speech

Where a Section 1782 subpoena on an ECSP specifi-
cally seeks identifying information of anonymous speak-
ers (akin to Facebook “likers” in Rainsy), courts also may 
evaluate the subpoena’s “potential chilling effect” on 
First Amendment rights under the fourth Intel factor.32

It is well established that the First Amendment pro-
tects anonymous speech.33 In the Ninth Circuit, online 
anonymous speech “stands on the same footing” as 
other traditional forms of anonymous speech.34 Anony-
mous speech is subject to varying degrees of protection, 
depending on whether it is political, religious, or literary 
speech (highest), commercial speech (intermediate), or 
unprotected speech such as fighting words, obscenity, 
and defamation.35 Courts have devised a variety of First 
Amendment standards to assess whether the requested 
discovery merits unmasking an anonymous speaker’s 
identity. Several of these standards require a showing 
that the underlying claim would survive a motion to 
dismiss; a prima facie showing of the underlying claim; or 
a showing that the claim would survive a hypothetical 
motion for summary judgment.36

In evaluating the First Amendment implications of 
Section 1782 discovery, courts in the Northern District of 
California have routinely applied two standards known 
as the Jommi test and the Highfields test. Under the Jommi 
standard, courts evaluate whether there is “good cause” 
to permit identification of an anonymous speaker under 
Rule 26(d) of the Federal Rules of Civil Procedure.37 
Under the Jommi test, courts consider whether the Section 
1782 applicant (1) identifies “a real person subject to suit” 
with sufficient specificity; (2) identifies “all previous 
steps” taken to identify this party; (3) demonstrates that 
the foreign action can “withstand a motion to dismiss”; 
and (4) shows that the discovery is likely to reveal identi-
fying information.38 The third “motion to dismiss” factor 
is of central importance, as it invites substantive albeit 
preliminary analysis of the anonymous statements at is-
sue and the governing law.39

Under the Highfields test, courts evaluate the poten-
tial chilling effect of Section 1782 discovery on the First 

Courts have devised a variety of 
First Amendment standards to 
assess whether the requested 
discovery merits unmasking an 
anonymous speaker’s identity.
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(Un)specific Personal Jurisdiction
By Ryan Hersh

New York’s long-arm statute and constitutional 
due-process principles together limit a New York court’s 
ability to exercise so-called “personal jurisdiction” over 
an out-of-state corporate defendant.1 Designed to “pro-
tect[] the defendant against the burdens of litigating in a 
distant or inconvenient forum,”2 United States Supreme 
Court cases teach that due-process principles permit the 
court to exercise personal jurisdiction over the manufac-
turer in two ways: First, it may exercise “general personal 
jurisdiction” over the manufacturer “essentially at home” 
in New York, no matter a plaintiff’s claims.3

Second, the court may exercise so-called “specific per-
sonal jurisdiction” over the manufacturer where “the suit 
. . . aris[es] out of or relat[es] to the defendant’s contacts 
with” New York.4 At first blush, whether it does might 
seem a rather simple inquiry. Compared, however, with 
the question whether the manufacturer is “essentially at 
home”—simply determining, in most cases, whether the 
manufacturer is incorporated or maintains a principal 
place of business—in New York, the difficulties surround-
ing the inquiry become clear.

In those instances, the court must consider whether 
exercising specific personal jurisdiction comports with 
constitutional due-process principles. To do so, it asks 
whether the manufacturer has “certain minimum con-
tacts” with New York so “that the maintenance of the suit 
does not offend traditional notions of fair play and sub-
stantial justice.”5 And the manufacturer, in turn, generally 
has “certain minimum contacts” with New York when “it 
purposefully avails itself of the privilege of conducting 
activities” with New York.6 A plaintiff (or their counsel), 
however, can virtually always develop an argument to 
permit a court to infer that the manufacturer has a con-
tact with New York: a nationwide marketing campaign 
directed at consumers in New York, an online website 
accessible from New York, or a nationwide distribution 
system through which their product ultimately finds its 
way into New York. Whatever the contact, however, it 
alone is virtually irrelevant, as the dispositive question 
is whether the manufacturer purposefully initiated the 
contact—the marketing campaign, the online website, or 
the distribution system—with New York.

But whether it did isn’t always clear. Early decisions 
from Supreme Court, Appellate Division created un-
certainty, but a Court of Appeals opinion from last year 
addressing the issue should provide some comfort to an 
out-of-state product manufacturer defending product li-
ability claims in a New York court. Over a strong dissent, 
the Court of Appeals held that an Ohio retailer who sold 
a product to a third party who, in turn, resold the product 
to a New York resident did not purposefully direct its 
products at New York residents, despite the Ohio retail-

er’s supposed knowledge of the third party’s intention to 
resell the product in New York.

Two companion cases before the Court, both involv-
ing a plaintiff injured in a Ford Motor Company car 
manufactured out of state, have the potential to change 
all this. The two cases share similar and simple facts: A 
plaintiff injured in a Ford car manufactured and first sold 
out of state brought product liability claims against Ford 
in state court.7 Ford unsuccessfully moved to dismiss, 
arguing that the plaintiffs’ claims did not arise out of or 
relate to Ford’s in-state activities because it manufactured 
and first sold the car out of state.8 The courts disagreed, 
rejected Ford’s motions, and held they could exercise 
personal jurisdiction over Ford because it sold the same 
model cars to in-state dealerships, collected in-state data 
on those cars, and advertised to in-state residents.9 The 
states’ highest courts affirmed; Ford petitioned the Court 
to grant certiorari, and it did.10

The Court should reverse the decisions below, hold 
that a court may exercise specific personal jurisdiction 
over an out-of-state manufacturer only where its contact 
with New York caused a plaintiff’s claims, and provide 
much-needed guidance to lower courts addressing due 
process considerations in challenges to specific personal 
jurisdiction.

Background
Seventy-five years ago, the Court issued an opinion 

addressing whether a Washington court had power to 
decide whether a Delaware-incorporated, Missouri-
headquartered footwear manufacturer with a Washington 
salesforce had to pay into Washington’s unemployment-
compensation fund.11 Finding it did, the Court reasoned 
that the manufacturers’ 13-person, Washington-based 
salesforce “establish[ed] sufficient contacts or ties with 
[Washington] to make it reasonable . . . according to our 
traditional [notions] of fair play and substantial justice” 
to exercise personal jurisdiction over the manufacturer. 
12 In doing so, the Court announced an early version of 
the modern-day framework courts use when analyzing 
personal-jurisdiction issues:

[D]ue process requires only that in order 
to subject a defendant to a judgment . . ., 
if he not be present within the territory of 
the forum, he have certain minimum con-
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minimum contacts with [New York],’” and second, the 
“suit [must] not offend traditional notions of fair play and 
substantial justice.’”22

The Court of Appeals last year clarified this analysis 
in a case involving an Ohio-based gun retailer who sold a 
gun in Ohio that, through a series of third-party transac-
tions, ultimately found its way to New York, landed in a 
gang member’s hands, and became the vehicle for carry-
ing out a deadly shooting: 

[A] New York court may not exercise 
personal jurisdiction over [an out-of-state 
manufacturer] unless two requirements 
are satisfied: the action is permissible 
under the long-arm statute and the 
exercise of jurisdiction comports with 
due process. . . . If either the statutory or 
constitutional prerequisite is lacking, the 
action may not proceed. Due process re-
quires that a [manufacturer] have certain 
minimum contacts with the forum and 
that the maintenance of the suit does not 
offend traditional notions of fair play and 
substantial justice. . . . [T]he mere likeli-
hood that a product will find its way into 
the forum cannot establish the requisite 
connection between [the manufacturer] 
and [New York] such that the [manufac-
turer] should reasonably anticipate being 
haled into court there.23

Applying this to the facts before it, the court found 
personal jurisdiction improper over the Ohio gun retailer 
because he did not purposefully direct his gun to New 
York: True, the “firearms sold . . . in Ohio eventually 
reached New York,” but the retailer at no point “initiated 
a business relationship with a New York-based distributor 
. . . to sell products in New York.”24

A strong dissent would have come down the other 
way.25 In its view, the retailer knew the third party “in-
tended to re-market” the gun in New York, “effectively 
acted as a distributor” of the retailer’s guns in New York, 
and therefore “purposefully direct[ed] his activities at 
[New York] residents.”26

Its logic is flawed. First, the dissent’s conclusion 
equates knowledge with purpose; it assumes that a re-
tailer who knows a third party intends to resell its prod-
uct in New York purposefully directs its product to New 
York. Second, the dissent imputes onto the retailer the 
third party’s intent to resell the retailer’s product to New 
York residents. Doing both seems highly questionable, 
considering the dissent should ask “what is reasonable” 
given the retailer’s contacts with New York.27

The Ford Motor Co. Cases
Despite the strong dissent, the Court of Appeals’ 

opinion should provide some comfort to an out-of-state 

tacts with it such that the maintenance of the 
suit does not offend the traditional notions of 
fair play and substantial justice.13

Early Views
In the years immediately following, many state 

legislatures, including the New York legislature, drafted 
and enacted personal-jurisdiction statutes.14 New York 
Civil Practice Law and Rule 301 incorporated the four 
historical bases of personal jurisdiction: Based on a 
manufacturer’s physical presence, domicile, consent, 
or principal place of business, it permitted a “court [to] 
exercise [personal] jurisdiction over persons, property, 
or status as might have been exercised heretofore.”15 
And Rule 302, drawing upon the Court’s precedents, 
permitted a court to exercise personal jurisdiction over a 
manufacturer where a plaintiff’s claims “aris[e] from” the 
manufacturer’s acts enumerated in the statute, including 
“transact[ing] any business within” New York.16

It said nothing about constitutional due process 
considerations, causing courts to struggle to consider on 
a case-by-case basis whether due process considerations 
permitted them to exercise specific personal jurisdiction 
over a manufacturer that manufactured a product outside 
New York, sold the product outside New York, but faced 
product liability claims arising from the product’s use in 
New York.

Take, for example, a First Department product-
liability opinion issued the year after Rule 302 became 
law. After a freak hardware accident left a construction 
worker dead, the worker’s estate representatives brought 
product liability claims against the Michigan-based hard-
ware manufacturer.17 Despite recognizing the manufac-
turer “did not send its product directly into [New York],” 
the First Department held the “constitutional limitations 
of due process satisfied” because of the manufacturer’s 
other actions: The manufacturer sold “a number of identi-
cal [hardware] items” to “a New Jersey manufacturer” 
that ultimately included the manufacturer’s products in 
its own products used in New York.18

Addressing fairly similar material facts, the Second 
Department 18 years later found personal jurisdiction 
improper over a Rhode Island-based hardware manu-
facturer.19 There, a plaintiff injured in New York brought 
product liability claims against the manufacturer.20 Like 
the Michigan-based manufacturer, the Rhode Island-
based manufacturer did “not ship any of its products 
[directly] into New York”; instead it too sold its products 
to a third-party manufacturer that, ultimately, sold its 
products to New York.21

Current State of the Law
A court in New York today engages in a two-part 

analysis in determining whether exercising personal 
jurisdiction over an out-of-state manufacturer comports 
with due process principles: First, it “must have ‘certain 
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marketing and advertising designed to tap into markets 
in every state. For another thing, their decisions conflate 
general with specific personal jurisdiction, flying in the 
face of the Court’s precedents distinguishing the two: 

A court may assert general jurisdiction 
over foreign (sister-state or foreign-
country) corporations to hear any and all 
claims against them when their affilia-
tions with the State are so continuous 
and systematic as to render them essen-
tially at home in the forum State. Specific 
jurisdiction, on the other hand, depends 
on an affiliatio[n] between the forum and 
the underlying controversy, principally, 
activity or an occurrence that takes place 
in the forum State and is therefore subject 
to the State’s regulation. . . . In contrast to 
general, all-purpose jurisdiction, specific 
jurisdiction is confined to adjudication of 
issues deriving from, or connected with, 
the very controversy that establishes 
jurisdiction.41 

Second, both courts’ decisions promote a plaintiff to 
forum shop when choosing where to assert product liabil-
ity claims. If courts do not require that a manufacturer’s 
in-state activities caused a plaintiff’s product liability 
claims, then they implicitly encourage plaintiff to bring 
suit in only the most plaintiff-friendly jurisdictions. This 
negatively impacts not only the manufacturer, but also 
the court system: It fails to provide the manufacturer from 
acting “to alleviate the risk of burdensome litigation;” and 
it exposes the already-overburdened court system to high 
volumes of litigation.42

This need not be the case, and the solution is simple. 
The Court should hold that a court may exercise specific 
personal jurisdiction over an out-of-state manufacturer 
where its contact with the state caused the plaintiff’s 
claims. Doing so will reduce the frequency with which 
New York courts issue decisions, like those issued in the 
Ford Motor Co. cases, prolonging existing uncertainty in 
this area of law. 

Conclusion
The Court 75 years ago established an early version of 

the framework courts today use to decide personal-juris-
diction issues. Neither its opinion then nor its subsequent 
opinions have clarified the framework, despite having 
issued many. Indeed, the Court four years ago failed to 
reach a unanimous conclusion in a seemingly straightfor-
ward personal jurisdiction case. This, in turn, has left state 
courts unsure how to apply the Court’s framework to a 
case’s facts. Recent New York cases illustrate this reality. 
Next year, the Court will again have an opportunity to 
clarify its personal jurisdiction framework. It should seize 
the opportunity.

product manufacturer defending product liability claims 
in New York. This, however, could be short lived pend-
ing the outcome of two companion cases pending before 
the Court.

The Facts
In 2015, Markkaya Jean Gullett (“Gullett”) and Adam 

Bandemer (“Bandemer”) were each involved in an auto-
mobile accident involving a Ford car.28 Gullett, driving a 
Ford Explorer on a Montana highway, lost her life after 
the Explorer lost stability, rolled into an off-road ditch, 
and flipped upside down.29 Bandemer, a passenger in 
a Crown Victoria on a Minnesota road, suffered a brain 
injury after the Crown Victoria rear ended a snow plow, 
ended up in an off-road ditch, and failed to deploy its 
airbags.30 Gullett and Bandemer’s estate’s representative 
(the “Plaintiffs”) brought product liability claims against 
Ford in Montana and Minnesota, respectively.31

Significantly, however, neither car was designed, 
manufactured, or sold in the states where the accidents 
occurred. Ford designed the Crown Victoria in Michigan, 
assembled it in Canada, and sold to a Ford dealership in 
North Dakota.32 It designed the Explorer in 1996, as-
sembled it in Kentucky, and sold it to a Ford dealership 
in Washington.33 Both cars ultimately arrived years later 
in Montana and Minnesota, respectively.34

On these bases, Ford moved to dismiss both cases for 
lack of personal jurisdiction.35

Ford’s Motions to Dismiss
In support of its motions, Ford argued that it had 

done nothing in either state giving rise to the claims 
against it.36 After all, it explained, its conduct with 
respect to the cars at issue occurred outside the states.37 
Therefore, it concluded, the Plaintiffs’ claims categori-
cally neither arose out of nor related to Ford’s in-state 
activities.38

Interpreting broadly the Court’s specific personal 
jurisdiction cases, both courts found that Ford’s in-state 
advertisements, sales, and services related to the Plain-
tiffs’ claims, held jurisdiction proper, and accordingly 
denied the motions.39 The states’ highest courts affirmed, 
Ford petitioned the Court to grant certiorari, and it did.40

Analysis
Both courts reached the incorrect result for several 

reasons. First, their decisions fashioned new bright-line 
rules effectively permitting a court to exercise personal 
jurisdiction over an out-of-state manufacturer virtually 
whenever its product(s) ultimately find their way into 
the state. This makes little practical or legal sense. For 
one thing, they assume a manufacturer intends to benefit 
from the laws of any state because the manufacturer mar-
kets or advertises in every state. This effectively faults 
the manufacturer from attempting to grow its business, 
which is particularly problematic nowadays with online 
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A Contractor Must Request a License Before Commencing 
Excavation Work
By Christopher E. Vatter

The New York City Department of Buildings Code, 
set forth in the New York City Administrative Code Title 
281 (BC), imposes certain safeguards and obligations 
upon those who undertake excavation work on proper-
ties located in New York City, including strict liability2 
for damages caused by such excavation activities.3 In 
order to diminish the harshness of this rule, the BC4 and 
other statutes5 provide that an adjoining property owner 
“shall” afford a license to the owner or contractor who 
is performing excavation activities in order to allow 
them to protect the adjoining owner’s property during 
excavation.6

The Appellate Division, Second Department, has 
recently clarified the interplay between BC § 3309.2 
(License to Enter Adjoining Property) and BC § 3309.4 
(Soil or Foundation Work Affecting Adjoining Property).7 
The Appellate Division has now held that in the absence 
of a request for a license, a plaintiff is no longer required 
to demonstrate what if any actions it took to protect and 
preserve its property.8 The Appellate Division’s decision 
makes clear that an owner or contractor who is perform-
ing excavation activities on their property must request 
a license from the adjoining property owner or suffer 
the consequences if its excavation activities damage the 
neighbor’s property. The relevant statutes and facts are 
summarized below.

Relevant Statutes
BC § 3309.2 provides in pertinent part that:

[t]he responsibility of affording any 
license to enter adjoining property shall 
rest upon the owner of the adjoining 
property involved . . . . Nothing in this 
chapter shall be construed to prohibit 
the owner of the property undertaking 
construction or demolition work from 
petitioning for a special proceeding pur-
suant to Section 881 of the Real Property 
Actions and Proceedings Law.

BC § 3309.4 provides that:

Whenever soil or foundation work oc-
curs, regardless of the depth of such, 
the person who causes such to be made 
shall, at all times during the course of 
such work and at his or her own expense, 
preserve and protect from damage any 
adjoining structures, including but not 
limited to footings and foundations, pro-
vided such person is afforded a license 

in accordance with the requirements of 
Section 3309.2 to enter and inspect the 
adjoining buildings and property, and 
to perform such work thereon as may be 
necessary for such purpose. If the person 
who causes the soil or foundation work 
is not afforded a license, such duty to 
preserve and protect the adjacent prop-
erty shall devolve to the owner of such 
adjoining property, who shall be afforded 
a similar license. 

BC § 3309.4, quoted above, imposes strict or absolute 
liability upon a “person who causes” an excavation to be 
made.9

Relevant Facts
In late October 2015, one of the defendants, a contrac-

tor, was retained by the owner of real property located in 
Bayside, New York, to begin excavation work “to install 
the foundation for the underground parking garage.”10 
Prior to the excavation, the defendant, architect, notified 
the plaintiffs, including the owner of the adjoining prop-
erty, that the “General Contractor is about to start exca-
vation on the existing vacant lot to build a new 3 story 
building at the address above indicated . . . . It may cause 
some noises and inconvenience while construction is go-
ing on.”11 The defendants did not request a license to enter 
onto the plaintiffs’ property prior to beginning the excava-
tion work.12 As a result of these excavation activities, the 
plaintiffs’ building sustained damages.13 

After the plaintiffs’ building was damaged, the parties 
attempted to negotiate a temporary license to provide the 
defendants with access to the plaintiffs’ building to make 
temporary repairs to stabilize the building. However, a 
temporary license was ultimately not executed.14

As a result of these damages, the plaintiffs com-
menced an action against the defendants15 alleging claims 
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entities, and represents financial institutions in foreclo-
sure actions, collection matters and loan workouts.
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during the work. Where a license, though 
duly requested, is refused or is not pro-
vided by the adjoining property owner, 
the obligation to protect the adjacent 
property devolves to the adjoining prop-
erty owner.22

However, the Appellate Division concluded that the 
contractor or owner performing the excavation work must 
request a license; otherwise “an adjoining property owner 
has no occasion to afford a license in accordance with this 
section where no request for a license has been made.”23 
The Appellate Division ultimately held that where no 
license is requested in accordance with BC § 3309.2, a 
plaintiff is not required to demonstrate that it granted the 
license or what steps it took to protect its own property.24 
In particular, the Appellate Division held that:

[W]here, as here, a plaintiff presents 
evidence showing, prima facie, that no 
request for a license was made to the 
plaintiff in accordance with BC § 3309 be-
fore the excavation work began, a plain-
tiff moving for summary judgment on the 
issue of liability on a cause of action al-
leging a violation of BC § 3309.4 need not 
demonstrate, prima facie, that the plain-
tiff granted the requisite license, or, in the 
absence of a license, what, if any, actions 
it took to protect its premises.25

The Appellate Division in reaching this decision 
explained that: “[t]o permit the defendants to defeat the 
plaintiffs’ summary judgment motion by pointing to the 
absence of a license may lead to an absurd result in cases 
alleging a violation of BC § 3309.4.”26 In particular, the 
Appellate Division explained that: 

Namely, an excavator who follows the 
provisions of BC § 3309, such as provid-
ing notification and seeking a license, and 
who is afforded a license, will be subject 
to strict liability for damages caused 
by the excavation, while an excavator 
who does not follow the provisions of 
BC § 3309 may escape liability since, in 
the absence of a license, the duty to pro-
tect adjoining property devolves to the 
adjoining property owner.27

Conclusion
The Appellate Division’s decision makes it clear that 

it is imperative that before a contractor or property owner 
undertakes excavation activities that they seek to obtain a 
license from the adjoining property owner and that they 
take the necessary preventive steps to protect the adjoin-
ing property owner from damage. 

for, among other things, “a violation of BC § 3309.”16 The 
plaintiffs moved for summary judgment. As part of their 
motion for summary judgment, “[t]he plaintiffs argued, 
among other things, that the defendants were strictly 
liable under BC § 3309.4 for causing excavation work to 
be done that proximately caused damages to the subject 
premises. They contended that, despite the requirements 
of BC § 3309, the defendants never sought a license from 
the plaintiffs to enter onto the subject premises.”17 The 
Supreme Court granted the plaintiffs summary judgment 
against the defendants on all of their claims, including 
finding that the defendants violated BC § 3309.4.18 The 
defendants appealed.19

The defendants “advance several grounds why, in 
their view, the plaintiffs were not entitled to summary 
judgment on the issue of liability on these causes of ac-
tion. Most notably, the defendants contend that the plain-
tiffs, in moving for summary judgment, failed to make a 
prima facie showing that the plaintiffs provided a license 
to the defendants within the meaning of the section.”20

Prior to the Appellate Division’s decision, there was 
“case law supporting the proposition that a plaintiff mov-
ing for summary judgment on the issue of liability on a 
cause of action alleging a violation of BC § 3309.4 must 
show, prima facie, that the plaintiff granted the requisite 
license for the defendant to access, inspect, and protect its 
property.”21

In the event that the adjoining property owner 
refuses to grant a license upon request, the obligation 
to protect his property remains with him and not the 
contractor or owner performing the excavation work. 
In particular, the Appellate Division with respect to this 
burden shifting explained that: 

To enable a party who causes an exca-
vation to be made to comply with its 
obligation to protect adjoining property, 
BC § 3309.4 imposes on the adjoin-
ing property owner the responsibility 
of affording a license to enter, inspect, 
and perform such work on the adjoin-
ing property as is necessary to protect it 

In the event that the adjoining 
property owner refuses to grant a 
license upon request, the obliga-
tion to protect his property re-

mains with him and not the con-
tractor or owner performing the 

excavation work.
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a license. (N.Y. Real Prop. Acts. Law § 881 (McKinney’s 2019).

6. Famous Formaggio Pizzeria, LLC. v. Procida Constr. Corp., 59 Misc. 3d 
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Continuing Legal Education
Kevin J. Smith
Shepherd Mullin Richter &  
Hampton LLP
30 Rockefeller Plz
New York, NY  10112
KJSmith@sheppardmullin.com

Corporate Litigation Counsel
Robert J. Giuffra Jr.
Sullivan & Cromwell LLP
125 Broad St
New York, NY  10004-2400
giuffrar@sullcrom.com

Michael W. Leahy
American International Group, Inc.
80 Pine St, Fl 13
New York, NY  10005
michael.leahy2@aig.com

Creditors’ Rights and Bankruptcy 
Litigation
Alan J. Brody
Greenberg Traurig LLP
500 Campus Dr
Florham Park, NJ  07932
brodya@gtlaw.com

James Carlton Thoman
Hodgson Russ LLP
140 Pearl St
The Guaranty Bldg
Buffalo, NY  14202
jthoman@hodgsonruss.com

Diversity and Inclusion
Sylvia Ometa Hinds-Radix
NYS Appellate Division
Second Department
320 Jay St
Brooklyn, NY  11201
shradix@nycourts.gov

Kan M. Nawaday
Venable LLP
1270 Avenue of the Americas, Fl 24
New York, NY  10020
kmnawaday@venable.com

Electronic Discovery
Michael L. Fox
Mount Saint Mary College
School of Business
330 Powell Ave
Newburgh, NY  12550
michael.fox@msmc.edu

Maura R. Grossman
Maura Grossman Law
50 Fountain Plz, Ste 1400 #233
Buffalo, NY  14202
maura@grossman.com

Employment and Labor Relations
Louis P. DiLorenzo
Bond, Schoeneck & King, PLLC
600 3rd Ave, Fl 22
New York, NY  10016
dilorel@bsk.com

Gerald T. Hathaway
Drinker Biddle & Reath
1177 Avenue of the Americas, Fl 41
New York, NY  10036
gerald.hathaway@dbr.com

Ethics and Professionalism
Anthony J. Harwood
Harwood Law PLLC
488 Madison Ave, Fl 18
New York, NY  10022
tony.harwood@aharwoodlaw.com

Anne B. Sekel
Foley & Lardner LLP
90 Park Ave
New York, NY  10016
asekel@foley.com

Federal Judiciary
Stephen L. Brodsky
Kaufman Dolowich & Voluck, LLP
135 Crossways Park Dr. 
Woodbury, NY  11797
sbrodsky@kdvlaw.com

Jay G. Safer
Wollmuth Maher & Deutsch LLP
500 5th Ave
New York, NY  10110
JSafer@wmd-law.com

Federal Procedure
Michael C. Rakower
Rakower Law PLLC
260 Madison Ave, Fl 8
New York, NY  10016
mrakower@rakowerlaw.com

Stephen T. Roberts 
Mendes & Mount, LLP 
750 7th Ave 
New York, NY  10019 
stephen.roberts@mendes.com

Hedge Fund and Capital Markets 
Litigation
Benjamin R. Nagin
Sidley Austin LLP
787 7th Ave
New York, NY  10019
bnagin@sidley.com
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International Litigation
Clara Flebus
New York Supreme Court,  
Appellate Term
60 Centre St, Rm 401
New York, NY 10007
clara.flebus@gmail.com

Internet and Cybersecurity
Joseph V. DeMarco
DeVore & DeMarco, LLP
99 Park Ave, Rm 1100 
New York, NY  10016
jvd@devoredemarco.com

Peter J. Pizzi
Walsh Pizzi O’Reilly Falange LLP
One Newark Center 
1085 Raymond Blvd 
Newark, NJ  07012 
ppizzi@thewalshfirm.com

Legislative and Judicial Initiatives
Helene R. Hechtkopf
Hoguet Newman Regal & Kenney, LLP
10 E 40th St
New York, NY  10016
hhechtkopf@knrklaw.com

Vincent J. Syracuse
Tannenbaum Helpern Syracuse 
& Hirschtritt LLP
900 3rd Ave, Fl 13
New York, NY  10022
syracuse@thsh.com

Mentoring
Maryann C. Stallone
Tannenbaum Helpern Syracuse
& Hirschtritt LLP
900 3rd Ave, Fl 12
New York, NY 10022
stallone@thsh.com

Maverick James
Warren Law Group
77 Water St. 7th & 8th Floors
New York, NY 11201
maverick.n.james@gmail.com

Nominations
Jonathan B. Fellows
Bond, Schoeneck & King
1 Lincoln Ctr
Syracuse, NY  13202
fellowj@bsk.com

Publications
Orna Artal
Ramos & Artal LLC
535 5th Ave, Fl 4
New York, NY  10017
oartal@ramosartal.com

Securities Litigation and Arbitration
Jonathan L. Hochman
Schindler Cohen & Hochman LLP
100 Wall St, Fl 15
New York, NY  10005
jhochman@schlaw.com

James D. Yellen
Yellen Arbitration and Mediation 
Services
156 E 79th St, Suite 1C
New York, NY  10021
jamesyellen@yahoo.com

Social Media & New Communication 
Technologies
Ignatius A. Grande
Berkeley Research Group LLC
810 7th Ave, Ste 4100
New York, NY  10019
igrande@thinkbrg.com

Scott L. Malouf
info@scottmalouf.com

State Court Counsel
Hon. Melissa A. Crane
NYS Supreme Court
71 Thomas St, Rm 304
New York, NY  10013
macrane@nycourts.gov

White Collar Criminal Litigation
Evan T. Barr
Fried, Frank, Harris, Shriver 
& Jacobson LLP
1 New York Plz
New York, NY  10004
evan.barr@friedfrank.com

Young Lawyers 
Viktoriya Liberchuk
Farrell Fritz, P.C.
400 RXR Plz
Uniondale, NY  11556
vliberchuk@farrellfritz.com

Kevin Joseph Quaratino
NYS Unified Court System
60 Centre St
New York, NY  10007
kquarati@nycourts.gov

Section Committees and Chairs continued
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