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Remarks from the Chair
By Barry Werbin
The leaves are turning, a chill is in the night air, and
winter is approaching. This means only one thing: EASL’s
January Annual Meeting is around the corner! Despite the
challenges of conducting all programs virtually for the
indefinite future, we have put together a robust 5.5 CLE
credit two-afternoon program that will address critical
issues facing the entertainment, arts, and sports communities today.
At the outset of my tenure as Chair in early 2020, I
made it a priority—shared by our Executive Committee
members—for EASL to expand our focus on diversity issues. In keeping with that goal, we are devoting an entire
two-CLE program at the Annual Meeting to diversity.
This will be the first of a series of programs that critically examine diversity across the spectrum of industries
within EASL’s purview.
The ongoing pandemic has severely impacted and
threatened the ongoing survival of theaters, museums,
art galleries, movie theaters, publishers, music venues,
and other sectors of EASL’s communities. As businesses
struggle to survive, we’re seeing an increase in litigation
with its high attendant costs. Alternative Dispute Resolution (ADR) is often a better and far more efficient alternative. Our ADR and Fine Art Committees are joining forces
to present a very timely two-CLE credit Annual Meeting
program on ADR in the entertainment and art markets
over two back-to-back sessions.
Stadiums and arenas with no fans (thank you Major
League Baseball for virtual cheers and boos!), athletes
risking and some contracting COVID-19, and stadium
vendors suffering from shutdowns, have all impacted
heavily the global sports community. Our robust Sports
Committee is planning another timely program, The Im-

pact of COVID-19 on Sports:
A Legal Perspective, Part II,
which will continue a dialogue that began with Part I
in June 2020.
Our committees continue to plan and produce excellent programs, both CLE
and informal “brown bag”
events. New Chairs and CoChairs infused re-energized
life into a number of our
committees in 2020. Our
Journal has been deemed
the best of all NYSBA Section journals, thanks to our avid
contributors and editor par excellence, Elissa Hecker.
This year will be the first for the newly re-named Phil
Cowan–Judith Bresler Memorial Scholarship writing competition for law school students. We’re looking forward to
congratulating two deserving law school winners at our
Annual Meeting.
Finally, if you are reading this and are not yet an
EASL member, please join our Section! The cost is low
and the rewards are high. If you are a member, then
please reach out and encourage your colleagues to join.
EASL members receive significant discounts on our valuable CLE programs, participate in free members-only programs, receive the Journal, write for our blog and, most
importantly, get to interact and network with a diverse
group of members who share a passion for everything
arts, entertainment, and sports related.
See you at the Annual Meeting and stay safe!

N E W Y O R K S TAT E B A R A S S O C I AT I O N
If you have written an article you would like considered
for publication, or have an idea for one, please contact
the Editor-in-Chief:
Elissa D. Hecker
Law Office of Elissa D. Hecker
eheckeresq@eheckeresq.com
Articles should be submitted in Word format (pdfs are NOT acceptable),
along with biographical information.

REQUEST FOR ARTICLES
4
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Editor’s Note/Pro Bono Update
By Elissa D. Hecker

[I want to be remembered as] someone who used whatever talent she had to do her work to the very best
of her ability. And to help repair tears in her society, to make things a little better through the use of whatever ability she has. To do something, as my colleague David Souter would say, outside myself. ‘Cause
I’ve gotten much more satisfaction for the things that I’ve done for which I was not paid.

Ruth Bader Ginsburg
The deadline for the Spring issue is January 22, 2021. – Elissa

DO PRO BONO! DO PRO BONO! DO PRO BONO! DO PRO BONO! DO PRO BONO!

Pro Bono Update
Clinic/Webinars
Elissa D. Hecker, Carol Steinberg, Tin Fu (Tiffany) Tsai, and Louise Carron
We welcome Louise Carron as the Pro Bono Steering
Committee’s newest Co-Chair. Louise is the Executive
Director of the Center for Art Law (www.itsartlaw.org).
She is dedicated to protecting artists, their creations, and
their legacies. Louise has an LLM from Cardozo School of
Law as well as a Double Master’s Degree in French Law
and Common Law from the Université Paris Nanterre.
In other Pro Bono news, Carol Steinberg will present
an EASL/ New York Foundation for the Arts (NYFA) webinar this winter based on her previous recorded lectures
entitled: “Three Cases Every Artist Should Know” (Morel,
Cariou, and 5 Pointz), which will provide for artists an

introduction to copyright fair use and moral rights. Elissa
is working on a series of discussions with NYFA and the
National Coalition for Arts’ Preparedness and Emergency
Response (NCAPER), creating a dialogue for arts organizations facing financial crises due to COVID-19, and
to explore solutions and pivots, including restructuring,
prioritizing, mergers, dissolution, and bankruptcy. We are
also working on creating virtual Pro Bono Clinics.
We encourage EASL members to volunteer as pro
bono attorneys and webinar speakers for other topics that
are relevant to the creative communities. Please contact
any of us if you are interested in doing so.

DO PRO BONO! DO PRO BONO! DO PRO BONO! DO PRO BONO! DO PRO BONO!
• Louise Carron, louise@itsartlaw.com
• Elissa D. Hecker, eheckeresq@eheckeresq.com
• Carol Steinberg, elizabethcjs@gmail.com or www.carolsteinbergesq.com
• Tin-Fu (Tiffany) Tsai, dinfutsai@gmail.com
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CLE

All Access Pass

Maximize Your Time and Earn
CLE Credits with On-Demand Learning

Access hundreds of programs
online and satisfy your MCLE
requirement for one low price.
> Gain access to all CLE Online video programs and
course materials for one year
> New programs added each month
> Monthly billing option

Special
Membership
Offer!
$495 for NYSBA Members
Regular Member Price: $795

For more information visit NYSBA.ORG/ALLACCESSPASS
Online only. Does not include live programs, CD or DVD products.
All Access Pass requires member login and cannot be transferred. Annual subscription required.

THE NEW YORK STATE BAR ASSOCIATION
ENTERTAINMENT, ARTS AND SPORTS LAW SECTION

Law Student Initiative
Writing Contest
The Entertainment, Arts and Sports Law (EASL) Section of the New York State Bar Association
offers an initiative giving law students a chance to publish articles both in the EASL Journal as well
as on the EASL website. The Initiative is designed to bridge the gap between students and the entertainment, arts and sports law communities and shed light on students’ diverse perspectives in
areas of practice of mutual interest to students and Section member practitioners.
Law school students who are interested in entertainment, art and/or sports law and who are
members of the EASL Section are invited to submit articles. This Initiative is unique, as it grants
students the opportunity to be published and gain exposure in these highly competitive areas of
practice. The EASL Journal is among the profession’s foremost law journals. Both it and the website
have wide national distribution.
Requirements
• Eligibility: Open to all full-time and part-time J.D. candidates who are EASL Section members.
A law student wishing to submit an article to be considered for publication in the EASL Journal must first obtain a commitment from a practicing attorney (admitted five years or more,
and preferably an EASL member) familiar with the topic to sponsor, supervise, or co-author
the article. The role of sponsor, supervisor, or co-author shall be determined between the law
student and practicing attorney, and must be acknowledged in the author’s notes for the article. In the event the law student is unable to obtain such a commitment, he or she may reach
out to Elissa D. Hecker, who will consider circulating the opportunity to the members of the
EASL Executive Committee.
• Form: Include complete contact information; name, mailing address, law school, phone number and email address. There is no length requirement. Any notes must be in Bluebook endnote
form. An author’s blurb must also be included.
• Deadline: Submissions must be received by January 22, 2021.
• Submissions: Articles must be submitted via a Word email attachment to eheckeresq@eheckeresq.com.
Topics
Each student may write on the subject matter of his/her choice, so long as it is unique to the entertainment, art and sports law fields.
Judging
Submissions will be judged on the basis of quality of writing, originality and thoroughness.
Winning submissions will be published in the EASL Journal. All winners will receive complimentary memberships to the EASL Section for the following year. In addition, the winning entrants will
be featured in the EASL Journal and on our website.
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Phil Cowan–
Judith Bresler
Memorial
Scholarship
Writing
Competition

Law students, take note of this publishing and
scholarship opportunity: The Entertainment, Arts
and Sports Law Section of the New York State Bar
Association (EASL)’s Phil Cowan-Judith Bresler
Memorial Scholarship, named after two esteemed
former EASL Chairs, offers up to two awards of $2,500
each on an annual basis in Phil Cowan’s and Judith
Bresler’s memories to law students who are committed to a practice concentrating in one or more areas
of entertainment, art or sports law.
The Phil Cowan Cowan - Judith Bresler Memorial Scholarship has been in effect since 2005. It is
awarded each year at EASL’s Annual Meeting in
January in New York City.

The Competition
Each Scholarship candidate must write an original paper on any legal issue of current interest in the
area of entertainment, art or sports law.
The paper should be 12 to 15 pages in length
(including Bluebook form endnotes), double-spaced
and submitted in Microsoft Word format.
PAPERS LONGER THAN 15 PAGES TOTAL
WILL NOT BE CONSIDERED. The cover page (not
part of the page count) should contain the title of the
paper, the student’s name, school, class year, telephone number and email address. The first page of
the actual paper should contain only the title at the
top, immediately followed by the body of text. The
name of the author or any other identifying information must not appear anywhere other than on the
cover page.
All papers should be submitted to designated
faculty members of each respective law school.
Each designated faculty member shall forward all
submissions to his/her/their Scholarship Committee Liaison. The Liaison, in turn, shall forward all
papers received by him/her/they to the Committee
Co-Chairs for distribution. The Committee will read
the papers submitted and will select the Scholarship
recipient(s).

8
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Eligibility
The Competition is open to all students—both
candidates and L.L.M. candidates—attending eligible
law schools. “Eligible” law schools mean all accredited law schools within New York State, along with
Rutgers University Law School and Seton Hall Law
School in New Jersey, and up to 10 other accredited
law schools throughout the country to be selected, at
the Committee’s discretion, on a rotating basis.

Free Membership to EASL
All students submitting a paper for consideration, who are NYSBA members, will immediately
and automatically be offered a free membership in
EASL (with all the benefits of an EASL member) for
a one-year period, commencing January 1st of the
submission year of the paper.

Submission Deadline
January 8th: Law School Faculty liaison submits
all papers she/he/they receives to the EASL Scholarship Committee, via email to Dana Alamia at dalamia@nysba.org, no later than January 8th.
The winner(s) will be announced, and the
Scholarship(s) awarded at EASLs January Annual
Meeting.

Prerogatives of EASL Scholarship
Committee
The Scholarship Committee is composed of
the current Chair of EASL and, on a rotating basis,
former EASL Chairs who are still active in the Section, Section District Representatives, and any other
interested member of the EASL Executive Committee. Each winning paper will be published in the EASL
Journal and will be made available to EASL members on
the EASL website.

The Scholarship Committee is willing to waive the
right of first publication so that students may simultaneously submit their papers to law journals or other
school publications. In addition, papers previously
submitted and published in law journals or other school
publications are also eligible for submission to the Scholarship Committee.
The Scholarship Committee reserves the right to
submit all papers it receives to the EASL Journal for
publication and the EASL website. The Scholarship
Committee also reserves the right to award only one
Scholarship or no Scholarship if it determines, in
any given year that, respectively, only one paper, or
no paper is sufficiently meritorious. All rights of dissemination of the papers by EASL are non-exclusive.

Payment of Monies
Payment of Scholarship funds will be made by
EASL directly to the law school of the winner(s), to
be credited against the winner’s(‘) account(s).

About the New York State Bar
Association/EASL
The New York State Bar Association is the official statewide organization of lawyers in New York
and the largest voluntary state bar association in
the nation. Founded in 1876, NYSBA programs and
activities have continuously served the public and
improved the justice system for more than 140 years.
The more than 1,500 members of the Entertainment, Arts and Sports Law Section of the NYSBA
represent varied interests, including headline stories,
matters debated in Congress, and issues ruled upon
by the courts today. The EASL Section provides
substantive case law, forums for discussion, debate
and information-sharing, pro bono opportunities,
and access to unique resources including its popular
publication, the EASL Journal.
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NYSBA Guidelines for Obtaining MCLE Credit for Writing
Under New York’s Mandatory CLE Rule, MCLE
credits may be earned for legal research-based writing,
directed to an attorney audience. This might take the
form of an article for a periodical, or work on a book. The
applicable portion of the MCLE Rule, at Part 1500.22(h),
states:
Credit may be earned for legal research-based
writing upon application to the CLE Board,
provided the activity (i) produced material
published or to be published in the form of
an article, chapter or book written, in whole
or in substantial part, by the applicant, and
(ii) contributed substantially to the continuing legal education of the applicant and other
attorneys. Authorship of articles for general
circulation, newspapers or magazines directed
to a non-lawyer audience does not qualify
for CLE credit. Allocation of credit of jointly
authored publications should be divided
between or among the joint authors to reflect
the proportional effort devoted to the research
and writing of the publication.
Further explanation of this portion of the rule is provided in the regulations and guidelines that pertain to the
rule. At section 3.c.9 of those regulations and guidelines,
one finds the specific criteria and procedure for earning
credits for writing. In brief, they are as follows:
• The writing must be such that it contributes substantially to the continuing legal education of the
author and other attorneys;
• it must be published or accepted for publication;
• it must have been written in whole or in substantial
part by the applicant;

• one credit is given for each hour of research or writing, up to a maximum of 12 credits;
• a maximum of 12 credit hours may be earned for
writing in any one reporting cycle;
• articles written for general circulation, newspapers
and magazines directed at nonlawyer audiences do
not qualify for credit;
• only writings published or accepted for publication
after January 1, 1998 can be used to earn credits;
• credit (a maximum of 12) can be earned for updates
and revisions of materials previously granted credit
within any one reporting cycle;
• no credit can be earned for editing such writings;
• allocation of credit for jointly authored publications shall be divided between or among the joint
authors to reflect the proportional effort devoted to
the research or writing of the publication;
• only attorneys admitted more than 24 months may
earn credits for writing.
In order to receive credit, the applicant must send
a copy of the writing to the New York State Continuing Legal Education Board, 25 Beaver Street, 8th Floor,
New York, NY 10004. A completed application should
be sent with the materials (the application form can be
downloaded from the Unified Court System’s Web site,
at this address: www.courts.state.ny.us/mcle.htm (click
on“Publication Credit Application” near the bottom of
the page)). After review of the application and materials,
the Board will notify the applicant by first-class mail of its
decision and the number of credits earned.

N E W Y O R K S TAT E B A R A S S O C I AT I O N

Looking for past issues?
Entertainment, Arts and Sports Law Journal

NYSBA.ORG/EASL
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NYSBA Entertainment, Arts and Sports Law Journal | Fall 2020 | Vol. 31 | No. 4

Sports and Entertainment Immigration:
A Smorgasbord of Curiousness! We’ll Have Some Buffalo
Sabres, a Dash of Harvard, a Heaping Mound of a
Proclamation, and a Pinch of the Postal Service
By Michael Cataliotti
Well, we are back with
another installment of Sports
and Entertainment Immigration, and, as has been the
case since Mr. Trump rode
the golden escalator in
2015,1 we have had ample
information to discuss.
In this edition, we will be
looking at another hodgepodge of items that might
seem strange, but each has a
distinct and unique impact
on both immigration policy,
as well as practice.
In order, we will start by looking at the recent action
by the Buffalo Sabres in which the team sued the U.S.
Citizenship and Immigration Services (USCIS), transition
to another lawsuit brought by Harvard and other institutions against USCIS and the Department of Homeland Security (DHS), take a look at the recent immigration-related proclamation issued by Trump and review some of the
procedural issues that we have found, and finally, close
out with a look at the impact that the shenanigans at the
Postal Service have had and their impact on immigration.

The Buffalo Sabres Win! (This Is Not a Joke.)
Established in 1970, the Buffalo Sabres have made it
to the Stanley Cup Finals twice, losing both times.2 Unfortunately for the Sabres, Buffalo, and fans: “The Sabres
have the longest active playoff drought in the [National
Hockey League] NHL, at nine seasons.”3 The Sabres are
not alone in one achievement, however, in that the team,
“along with the Canucks, share the record for being the
longest continuously running active NHL franchise to
have never won the Stanley Cup.”4
However, in May of 2020, the Sabres ran into a different fight, one that the team would eventually win, this
time, with USCIS. As per the AP:
Federal immigration officials wrongly
denied a petition by the Buffalo Sabres
to secure a green card for their Britishborn strength and conditioning coach, the
team argued in a lawsuit.

According to the lawsuit filed in U.S.
District Court in Buffalo on Tuesday, U.S.
Citizenship and Immigration Services
misstated facts and arbitrarily failed to
follow its own rules in denying permanent residency status to Ed Gannon, an
action that potentially subjects the team
“to substantial financial harm and disruption in developing (its) athletes.”5
To those of you who have been with me on this journey through the land of immigration, this should sound
familiar. We have discussed several instances of USCIS
officers not properly reviewing petitions that have been
filed, incorrectly applying standards of review that are
not proper, and making nonsensical determinations. One
such example that was similar to this was a world-class
kettlebell lifter who holds multiple world records.
The AP goes on to explain that:
The Sabres filed the application for permanent residency on Gannon’s behalf in
October. To be granted a green card, Gannon had to demonstrate that he was at
the top of his field, and the Sabres argued
that he proved his abilities under USCIS’
criteria.
But USCIS denied Gannon’s petition, ruling he did not meet the merits required
under EB-1 Extraordinary Ability eligibility. The agency said he relied on solicited
letters of support and that he failed to
produce unsolicited material—including
media reports—reflecting his elite status.6
Of course, they did.
This is what USCIS has been leaning on for some
time: the idea that letters of recommendation (i.e., “testimonials”), procured for the purposes of an immigration petition are insufficient pieces of evidence and lack
probative value. I could provide an array of requests for
evidence (RFEs) that contain comparable language and
rationale; they are all flawed and simply wrong. What is
most frustrating, however, is that USCIS likes to indicate
that without unsolicited material, or other documentary
evidence prepared beyond the scope of the pending immigration petition, the letters are not as authoritative. . . .
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USCIS claims this even when there is clear and convincing documentary evidence in the record.

From The Buffalo News:“Sabres drop lawsuit as
strength coach’s bid to acquire green card is approved.”8

So, what could be the cause of this foolishness? Well,
the AP has some thoughts:

Well, well, well . . . the Sabres have won!! The Sabres
win! “Just under two months after filing a lawsuit in U.S.
District Court, the Buffalo Sabres have dropped a case alleging U.S. Citizenship and Immigration Services improperly denied a green card for Dr. Edward Anthony Gannon, the team’s head strength and conditioning coach.”9

The denial of Gannon’s petition comes
amid efforts by the Trump administration to limit legal immigration. A report
last year by the Migration Policy Institute concluded that USCIS had become
“increasingly active in immigration
enforcement” and that the agency was
intentionally slowing down adjudication
of immigration benefits applications.
Last month, President Donald Trump ordered a 60-day hold on green cards in the
name of protecting American jobs amid
the coronavirus outbreak.
The Sabres’ lawsuit includes a letter
written by co-owner and team president
Kim Pegula, who said Gannon was hired
following a worldwide search.
“We spend tens of millions of dollars
each year on world-class athletes,” Pegula wrote.
“We require our head of strength and
conditioning to expertly monitor and
train these athletes to achieve success on
the ice,” she added. “It is a critical role
that we entrust to someone who also
has world-class credentials and who
can properly take care of our valuable
assets.”7
The Sabres most certainly do, and this makes perfect
sense: why would an employer go through the hassle of
dealing with USCIS and the U.S. immigration process
if it did not need to? What would be the benefit of increased exposure to the federal government and the lack
of certainty that accompanies each and every immigration
petition? There is none.
“In demanding to have Gannon’s petition approved,
the Sabres also asked the court to declare that USCIS
abused its discretion.” It most certainly did.
Yet that is not all: “The Sabres also allege USCIS was
inaccurate in ruling that the letters of reference the team
provided came from Gannon’s former and current employers, when instead a majority came from organizations
where he never worked.” Go figure, USCIS shows that
it does not actually read the paperwork that is submitted, or, potentially worse, reads and disregards what is
submitted.
So, then what was the outcome of all of this? Do we
know? Why are we talking about this case?!
12

This tells us that while going through the administrative appeals office (AAO), as we have discussed previously, is generally futile, diving straight into filing a lawsuit
against USCIS can result in the successes we so desire.
I would also argue that considering that USCIS is not
exactly an agency too concerned with its public image, by
settling the matter, agreeing to approve the good-doctor’s
petition to seek a green card, that USCIS is implicitly
acknowledging impropriety and wrongdoing. Why else
would it not fight?
Now, many of you may be thinking, “but settling a
lawsuit does not create an admission of guilt or wrongdoing,” to which I would say, “Right, but let’s be real: This
is USCIS, a federal immigration agency that has been
increasingly antagonistic, if not hostile, towards immigrants since 2016; why would it not fight? Why would it
cower? Why would it not pursue the position that it did
no wrong, that the denial was justified, as the petition
was unsubstantiated?”
So, what have we learned from this? Sue. Be sure you
have a solid case and deep pockets, and take USCIS to
court, because that seems to be where we have success.
However, it is not just the Buffalo Sabres who won.
Oh, no, it is not!

Harvard and the Massachusetts Institute of
Technology Take DHS and U.S. Immigration and
Customs Enforcement to Court
Shortly after the Sabres dropped its lawsuit against
USCIS—in exchange for USCIS approving the petition in
question—it became known that “Harvard and the Massachusetts Institute of Technology filed a lawsuit in District Court in Boston Wednesday morning against the U.S.
Department of Homeland Security and U.S. Immigration
and Customs Enforcement [ICE].”10
Be still my heart. The lawsuit was in response to DHS
and ICE’s sudden policy change from allowing international students to engage in only online courses—a
policy that was implemented due to COVID-19 response
measures—to suddenly “barring international students
attending colleges and universities offering only online
courses,” thereby forcing those students to choose between changing universities or leaving the U.S.11 It is
noteworthy that the guidelines “were released just hours
after Harvard announced it would house no more than
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40 percent of undergraduates and would hold all College
classes online in the fall. The lawsuit repeatedly states
that the announcement created ‘chaos’ at Harvard, MIT,
and universities nationwide.”12 What are some of those
universities, you ask? Well, Northeastern University,
which “has the third-highest number of international
students in the United States,” joined the lawsuit against
DHS and ICE, and “Cornell University, Dartmouth College, Duke University, the University of Pennsylvania,
and Princeton University also announced they will sign
amicus briefs in support of the lawsuit.”13
What is most interesting about this case is that it does
not just attack DHS and one of its agencies’ positions,
it goes after the implementation practices as violations
of the Administrative Procedure Act (APA). From The
Harvard Crimson: “Their case argues that the guidelines
violated the Administrative Procedure Act by failing to
consider ‘important aspects of the problem’ in advance
of its release, failing to provide a reasonable basis for the
policy, and failing to adequately notify the public.”14
The Harvard Crimson reported: “DHS and ICE Rescind Policy Barring International Students Taking Online
Courses.”15 Within one week of filing suit, DHS and ICE
backtracked and gave up.
The Department of Homeland Security
and U.S. Immigration and Customs Enforcement have agreed to rescind a policy
that would bar international students
taking online-only courses from residing
in the United States, District Court Judge
Allison D. Burroughs announced at a
hearing on Tuesday.
ICE will revert to the guidance it issued
in March that allows students taking
online courses to reside in the United
States on F-1 visas, and it will rescind any
implementation of the policy.
Burroughs said the parties had agreed to
a resolution less than five minutes into
a hearing for the case Harvard and MIT
filed last week asking the courts to bar
DHS and ICE from enforcing the policy.
The universities drew support from hundreds of peer institutions, dozens of cities
and states, and student organizations.16
Settled. Withdrawn. Over. Once again, the DHS and
one of its agencies reversed course when brought before
the court.
The moral of these stories is that we must sue. It is
unfortunate that we have not sued more over the course
of this administration, considering that these antics have
been ongoing for some time, but the reality is that most
petitioners and beneficiaries (employers and employees)
are unable to afford the time and costs associated with

suing DHS, USCIS, ICE, and/or Customs and Border
Patrol (CBP). Luckily, we know that this administration
will no longer be in power come January 20, 2021; this is
obviously a big relief and an even bigger win in terms of
immigration policy and practice. Nonetheless, we should
still expect to see a significant amount of difficulty at the
ground level from USCIS and elsewhere, as we have in
the past, at least until we are settled into the new Biden/
Harris administration. As such, litigation may still be
necessary, and I believe we are going to see a continuation
of litigation regarding immigration policy, only those lawsuits will likely be brought by those seeking to maintain
the Trump administration’s policies.

We Interrupt This Program To Annoy You and
Make Things Generally More Irritating17
Here Are Some Proclamations!
On June 22, 2020, Trump signed Proclamation 10052
into effect, its title being the “Proclamation Suspending
Entry of Aliens Who Present a Risk to the U.S. Labor Market Following the Coronavirus Outbreak.”18 The Proclamation effectively bars H-1B, H-2B, J, and L visas from
being issued at U.S. embassies and consulates worldwide.
Specifically, the Proclamation suspends the “entry into
the United States of any alien seeking entry” under the
following visas:
(a) an H-1B or H-2B visa, and any alien
accompanying or following to join such
alien;
(b) a J visa, to the extent the alien is
participating in an intern, trainee, teacher,
camp counselor, au pair, or summer work
travel program, and any alien accompanying or following to join such alien; and
(c) an L visa, and any alien accompanying or following to join such alien.19
These restrictions, however, “apply only to any alien
who:
(i) is outside the United States on the
effective date of this proclamation;
(ii) does not have a nonimmigrant visa
that is valid on the effective date of this
proclamation; and
(iii) does not have an official travel
document other than a visa (such as
a transportation letter, an appropriate
boarding foil, or an advance parole document) that is valid on the effective date
of this proclamation or issued on any
date thereafter that permits him or her to
travel to the United States and seek entry
or admission.”20

NYSBA Entertainment, Arts and Sports Law Journal | Fall 2020 | Vol. 31 | No. 4

13

These provisions remain in effect through December
31, 2020 and have (or had . . . we will see more in a moment), very limited exceptions, the most notable being
whether the visa applicant’s presence in the U.S. is in
America’s “national interest.”21
What we have been concerned about since this
Proclamation was published was how, exactly, consular
officers will interpret these provisions and, specifically,
determine whether an individual is an “alien whose entry
would be in the national interest” of the United States.22
The fear has been that while the Proclamation expressly
prohibits the issuance of J visas to various individuals—such as those serving as interns, trainees, teachers,
camp counselors, au pairs, or participating in a summer
work-travel program, and any of their spouses or children23—the Proclamation is silent as to whether other J
visa applicants—like researchers and scholars—may be
issued visas.
As a result, the Department of State has issued several public notices regarding the exceptions under the
Proclamation that qualify as “travel in the national interest,” including:
H-1B applicants:
For travel as a public health or healthcare
professional, or researcher to alleviate
the effects of the COVID-19 pandemic, or
to conduct ongoing medical research in
an area with a substantial public health
benefit (e.g. cancer or communicable
disease research). This includes those
traveling to alleviate effects of the COVID-19 pandemic that may be a secondary effect of the pandemic (e.g., travel by
a public health or healthcare professional,
or researcher in an area of public health
or healthcare that is not directly related to
COVID-19, but which has been adversely
impacted by the COVID-19 pandemic).24
What is curious about this, however, is that under the
“J-1 applicants” section, there is no mention of researchers or scholars: The simple argument is that, because
individuals in these classifications were not expressly prohibited from obtaining visas, they would then be able to
obtain such a J-1 visa. However, as we have seen time and
again, this administration’s position has been to frustrate,
or in some instances, outright choke, the immigration process. As such, when significant discretion and latitude is
given to individuals who have nominal oversight—such
as consular officers—then there is a reason to give pause
and try to be mindful of worst-case scenarios.
Another situation that could have feasibly arisen—
and could still happen—under the Proclamation is that
a consular officer may reject a spouse or child’s application for a derivative J visa. This has been a concern for
14

individuals who already hold J-1 visas as researchers and
scholars, but wish to have their spouses or children join
them in the U.S. Here, however, the Proclamation only
specifies that “any alien accompanying or following to
join such alien” holding an H-1B, H-2B, J, or L visa, will
be barred from entering the U.S, just as the principal visa
holder is, unless there is some exception for the principal
visa holder.25 While the Proclamation discusses exceptions
for principal visa applicants, it does not expressly indicate
any exceptions for derivatives.
As above, the simple argument is that, because these
individuals are subject to the same rules as the principal
J-1 visa applicant or holder, they would either need to
qualify for an exception or not fall under the purview of
the Proclamation. Again, we simply cannot work off of
drawing conclusions in this administration, but need to
have definitive, unequivocal clarity about who is or is not
affected by these Proclamations.
Without that clarity, we end up with messy situations,
like this: A client of mine holds a J-1 visa as a researcher
with a prominent medical institution and university (we
shall call this client Ms. J-1). Ms. J-1 had her visa issued in
January 2020, two months prior to the suspension of routine, non-immigrant visa activities at the U.S. embassies
and consulates worldwide, and some six months prior to
the issuance of the Proclamation. Ms. J-1 is married.
She wanted her spouse to be able to come to the U.S.
with her, and as such, he applied for a derivative J-2 visa
(we shall call Ms. J-1’s spouse Mr. J-2). Mr. J-2 had his
interview scheduled for early July, and it was rescheduled
on two occasions to the end of the month.
When the time came, Mr. J-2 went to the U.S. Embassy, presented himself and the requisite paperwork,
and was told that his application for a J-2 visa was being
refused. The reason was that Ms. J-1’s visa needed to be
re-examined and re-evaluated to determine whether it
qualified for one of the exemptions.
This was strange, considering that the Proclamation
specifically states in Section 3, (ii), that “this proclamation
shall apply only to any alien who: [. . . ] does not have a
nonimmigrant visa that is valid on the effective date of
this proclamation.”26 Yet, as above, derivative applicants
were not expressly indicated as being exempted from the
Proclamation by virtue of their respective spouses holding a valid visa as of the date of the Proclamation. As a
result of this ambiguity, a consular officer is free to determine that, well, Mr. J-2 is outside of the U.S.,27 does not
have a non-immigrant visa that is valid,28 and does not
have any other official travel document or the like that
would allow him to enter the U.S.29 Therefore, he must be
refused the visa. The problems began.
Ms. J-1 applied for an exemption on her own, somehow, and submitted her documents to the U.S. Embassy
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for review, but nothing showed up online. Mr. J-2 sought
answers but received none from the Embassy.
After much back-and-forth with both the third-party
visa interview processor and scheduling company, as well
as the Embassy itself through two different e-mails, a final
e-mail was sent reciting the Department of State’s guidance that: “National interest exceptions are available for
those who will accompany or follow to join a principal
applicant who is a spouse or parent and who has been
granted a national interest exception to P.P. 10052. Note, a
national interest exception is not required if the principal
applicant is not subject to P.P. 10052 (e.g., if the principal
was in the United States on the effective date, June 24, or
has a valid visa that the principal will use to seek entry to
the United States). In the case of a principal visa applicant who is not subject to P.P. 10052, the derivative will
not be subject to the proclamation either.30
The result was that within three business days, Mr.
J-2’s application had been marked as “issued,” and
by Thursday, August 20, 2020, his passport had been
returned with the visa stamp placed inside. Notably,
however, the visa did not have any indication of national
interest exemption or other unique Department of State
marking.
Ultimately, it took approximately three weeks to
resolve this matter, which in immigration, is quite quick,
but as anyone who has had to wait knows, can be an
eternity (especially when one is trying to get back to work
across an ocean).
Another example is a far easier situation: A spouse of
an O-1 holder (Mr. O-1), applied for an O-3 at a different
Embassy than the one Mr. J-2 used (we call the spouse
Ms. O-3). Ms. O-3 attended her interview and had her
visa issued within five business days, no questions asked,
without difficulty and confusion. What is more interesting, however, is that Ms. O-3’s visa stamp included a
designation on it that stated she was subject to a national
interest exemption from the Proclamation, which was
odd. Mr. O-1’s visa was issued well before the Proclamation, just as Ms. J-1’s, and under the express language
of the Proclamation, Mr. O-1’s visa—and therefore, Ms.
O-3’s—is not subject to the Proclamation, just as Ms. J-1’s
visa—and therefore, Mr. J-2’s—was not.
The differences here are important to note, because
(1) they are part of an inconsistent landscape that again,
frustrates and chokes the immigration process; and (2)
these are only two anecdotes of what has transpired in
Western Europe. Many will have different experiences,
many will have the same, but because there is no guiding
policy, practice, or procedure for us as practitioners and
representatives, the more knowledge we have of what
could happen allows us to best position and be prepared
for what does happen.

Wait a Minute, Please Mr. Postman! Please Mr.
Postman, Look and See, Is There a Letter, a Letter
for Me?!31 This Is Fun!
As many are aware, there have been a slew of shenanigans going on at the U.S. Postal Service (USPS) that have
impacted timely delivery of mail, such as removal of mail
sorting machines,32 slowdowns of deliveries,33 and the removal and replacement of public mailboxes.34 While these
issues have been largely framed in the context of the November 2020 election, there has been a direct impact on the
timing associated with filing petitions and having them
delivered at the various lockboxes and service centers.
This is important to be mindful of when filing a petition, application, or response to a request for evidence
(RFE). This is also important to know, because USCIS
and the National Visa Center (NVC) use the USPS for the
majority of their communications, such as receipt notices,
requests for evidence (RFE), approval notices, notices of
intent to deny a pending petition (NOIDs), employment
authorization documents (EADs), advanced parole documents (i.e., travel authorization), and green cards.
Already, the issues have been piling up, for example,
from a 40-year resident of the U.S. whose green card has
been delayed and lost, resulted in him being “unable
to renew his driver’s license, renew the tags on his car,
obtain insurance, and [. . . ] withdraw more than $200 at a
time from his bank.”35

Concluding Thoughts
Immigration continues to be increasingly convoluted,
messy, and complicated. Unfortunately, there is no clear
end in sight, though we at least know that the Trump
administration’s policies and practices will be gone by
January 20, 2021. However, we are seeing their last-ditch
efforts to try and reshape various aspects of immigration
through rushed rules and regulations. However, fortunately or not, my immigration comrades and I are vigilant
worriers. Therefore, while we must remain nimble and
continue communicating with each other about policies
and practices, as well as actions that are being taken by
immigration and consular officers, we must also seriously
consider litigation as a means of redress. It is important
that we present litigation as a potential option to our
clients, because it would seem that we are more likely to
achieve success by rebutting the Trump administration’s
antagonistic and nonsensical actions with cogent arguments before the courts. That is, unless the matter makes
its way up to and before the Supreme Court, in which
case, good luck. With the current balance of judicial ideologies, we are bound to see quite a bit of legal action in
the coming years. But I know, I worry too much; I should
just stop worrying about it; everything will be fine . . . .
Nonetheless, we have options! And it is time to use
them, each and every one of them, whenever necessary.
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Resolution Alley
Compelling Participation in Virtual Alternative Dispute
Resolution Processes
By Theo Cheng
Resolution Alley is a column about the use of alternative dispute resolution in the entertainment, arts, sports,
and other related industries
The economic downturn in the arts, entertainment,
and sports fields and the disruption to normal commerce
that has been brought about by the pandemic continue
unabated. Although courts are beginning to re-open and
present renewed opportunities for the public to resolve
disputes and achieve justice through formal legal proceedings, their varying states of readiness and operation
have only further fueled the uncertainty created by the
disruption. Thankfully, the Alternative Dispute Resolution (ADR) community has embraced the use of virtual
ADR processes to afford participants a viable alternative.
In doing so, they have begun a significant transformation
in the landscape of dispute resolution. Yet there remains
the lingering question of the extent to which participants
can be compelled to participate in a virtual ADR process,
even if doing so may be the only feasible alternative to
achieving a resolution, at least in the short term.
The answer is relatively simple and straightforward
in the case of mediation. Mediation is a confidential, nonadjudicative process; there is no judge or other decision
maker who will determine the merits of the dispute. Rather, the mediator’s role is to try and improve communications between the participants, explore possible alternatives, and address the underlying interests and needs of
the participants in hopes of moving them toward a negotiated settlement or other resolution of their own making.
Critical to this process is that last phrase—“of their own
making”— which embodies the core, fundamental mediation principle of the participants’ self-determination.
As set forth in Standard I. of the Model Standards of
Conduct for Mediators (most recently updated in 2005
by the American Arbitration Association, the American
Bar Association’s Section of Dispute Resolution, and the
Association for Conflict Resolution), “[s]elf-determination
is the act of coming to a voluntary, uncoerced decision in
which each party makes free and informed choices as to
process and outcome.” With regard to the format of the
mediation process itself, the Model Standards also provide that participants “may exercise self-determination
at any stage of a mediation, including mediator selection,
process design, participation in or withdrawal from the
process, and outcomes.” Under Standard VI., the mediator also honors the participants’ self-determination by
“conduct[ing] a mediation in accordance with these Stan-

dards and in a manner that
promotes diligence, timeliness, safety, presence of the
appropriate participants,
party participation, procedural fairness, party competency and mutual respect
among all participants.”
Thus, the most straightforward situation is if all the
participants wish to proceed
with a virtual mediation session, as opposed to holding
it in person. In that case, the
mediator will simply discuss the appropriate protocols
with the participants and proceed to schedule the session
using an agreed-upon video teleconferencing platform.
However, if one or more of the participants does/do not
wish to proceed virtually, the mediator should honor
that request, because doing so upholds participant selfdetermination. Indeed, because a mediator is not, in fact,
a decision maker, she/he/they conversely cannot order
participants to mediate virtually, thereby contravening
their wishes.
Notwithstanding the foregoing, there is nothing in
the Model Standards that prevents a mediator from encouraging and trying to convince the participants that it
might be in their best interests to try mediating remotely,
assuming that all the participants are capable, competent,
and comfortable doing so. After all, if the participants
have come to the conclusion that they are interested in
undertaking a mediation process, that decision may very
well be significant in terms of achieving a resolution. Further, adjourning a session to a day when everyone is able
to gather together in a physical space will not only delay
the ultimate resolution of the dispute, but will also serve
to increase the costs associated with maintaining the dispute as a live controversy and investing further emotional
capital into the conflict.
However, some words of caution. No one is advocating that virtual mediation sessions are exactly the same
as, or a perfect replacement for, in-person mediation sessions. There are clearly differences between the two, and,
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although virtual mediations are oftentimes a completely
fine substitute for meeting in person, there are obvious
limitations in proceeding in that fashion. Moreover, there
are legitimate concerns being raised about the use of
video teleconferencing platforms, including ensuring the
competency of counsel, parties, and the mediator to fully
utilize the platform; preserving the confidentiality and
security of the proceeding; and handling the inevitable
technical glitches and bugs that accompany any softwaredriven platform. Although many of these concerns can
usually be overcome through training, education, and
continued practice and use of the platform, they are not
always small hurdles for some participants, especially if
there are language or technology barriers. There are also
concerns relating to fatigue on a video teleconferencing
platform and the accompanying psychological and neurological effects on communication that can have profound
impacts on the exchange of information, the reading of
body language, and, ultimately, the ability of the participants (and, in particular, the mediator) to develop empathy, rapport, credibility, and trust, all of which are generally critical to a successful mediation session.
To that end, Standard I also advises that a mediator
should never “undermine party self-determination by any
party for reasons such as higher settlement rates, egos,
increased fees, or outside pressures from court personnel, program administrators, provider organizations, the
media or others.” Thus, attempting to cajole the participants into adopting a virtual mediation process must be
done with a pure heart and with the underlying motive of
being of service and assistance to the participants.
The answer is only moderately tempered with respect
to court-annexed mediation sessions. Consistent with
prevailing standards for health and safety, most courts
have not ordered parties to participate in in-person mediation sessions. For the most part, with court facilities
and other public spaces still closed, there are very few
accessible locations where in-person mediation sessions
can take place; and even when they do, wearing masks
and practicing recommended social distancing renders
an in-person session, while feasible, not ideal for many
reasons. Nonetheless, mandatory or automatic courtannexed mediation programs have essentially continued
being scheduled despite the pandemic. Courts are in a
unique position to order parties to participate in a mediation, overriding the participants’ consent to enter into the
process, but not their consent to the outcome. That distinction—between consent to enter into the process and
consent to the outcome—remains faithful to at least the
core concept of self-determination, in that the negotiated
resolution is one of the participants’ own making, even if
they may not have wanted to be in a mediation setting in
the first instance. Thus, as a corollary to their programs,
courts have regularly ordered parties to participate in
virtual, but not in-person, mediation sessions.
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The answer, however, is not at all the same when it
comes to the arbitration process. Arbitration is a confidential, adjudicative process, in which a neutral, disinterested
third-party acts in the capacity of a decision maker to
determine the merits of the dispute in a final and binding manner, according to rules and procedures that are
agreed upon by the participants. To that end, for example,
under Canon I.F. of the Code of Ethics for Commercial Arbitrators, “[a]n arbitrator should conduct the arbitration
process so as to advance the fair and efficient resolution of
the matters submitted for decision. An arbitrator should
make all reasonable efforts to prevent delaying tactics, harassment of parties or other participants, or other abuse or
disruption of the arbitration process.” At the same time,
Canon I.A. provides that an arbitrator “must observe high
standards of conduct so that the integrity and fairness of
the process will be preserved.”
Thus, as is the case with a mediation session, the most
straightforward situation is if all the participants either
wish to proceed with a virtual evidentiary hearing or,
conversely, wish to proceed only with an in-person hearing, in which case the arbitrator should adopt the participants’ indicated desire and move forward accordingly.
However, if one or more of the participants do not wish
to proceed virtually—and delay of an arbitration proceeding, more often than not, helps one participant at the expense of the others— because the arbitrator is a decision
maker charged with resolving the parties’ disputes, there
are several things to consider before choosing to postpone
the hearing or ordering it to proceed virtually.
At its core, arbitration is borne from the participants’
agreement to arbitrate. Thus, if the applicable arbitration provision forbids virtual evidentiary hearings, then
the answer is obvious, namely, the agreement must
be honored. Yet it would be the rare arbitration agreement—at least in the ones encountered today— that
explicitly addresses evidentiary hearings at this level of
detail. (It would also be the rare mediation agreement
that explicitly addresses the issue of holding mediation
sessions virtually, at least today.) Rather, many arbitration
agreements will either incorporate the use of a particular
ADR provider’s arbitration rules, default to the Federal
Arbitration Act or an applicable state arbitration statute,
or generally leave the conduct of the arbitration proceeding to the sound discretion of the arbitrator. In any of
the foregoing circumstances, the arbitrator is generally
afforded broad discretion to conduct the proceeding in a
manner that advances the expeditious and cost-effective
resolution of the dispute, while comporting with its underlying premise of fairness and due process. Exercising
that discretion requires care on the part of the arbitrator
to ensure that an appropriate showing has been made
objecting to a virtual evidentiary hearing and seeking a
postponement to a day when an in-person hearing can be
held. Factors to consider include any concerns over the
use of video teleconferencing platforms, including issues

NYSBA Entertainment, Arts and Sports Law Journal | Fall 2020 | Vol. 31 | No. 4

such as ensuring the competency of counsel, efficient handling of exhibits, and preventing the improper coaching
of witnesses; preserving the confidentiality and security
of the hearing; overcoming inevitable technical glitches
and bugs; and accounting for platform fatigue. Consistent
with the admonition to prudently exercise that discretion,
one ground for vacating an arbitration award under the
Federal Arbitration Act is “where the arbitrators were
guilty of misconduct in refusing to postpone the hearing,
upon sufficient cause shown.” (CPLR 7511 also generally
provides for vacatur on the basis of arbitrator misconduct.) Thus, it would behoove an arbitrator to robustly
solicit the participants’ views on the issue and create an
appropriate record before ruling on the objection, lest
the final award be rendered susceptible to the grant of a
vacatur petition.
Again, no one really knows how long this health crisis will continue and how society will adapt and evolve as
the economy reopens. Moreover, given the current state
of affairs—where our courts are only gradually returning
to “business as usual”—the serious backlogs and delays
to access to justice are inevitable. However, one thing is

fairly certain: virtual ADR processes are here to stay. The
more flexible and nimbler we all can be in embracing
these processes, the better off the participants will be in
being able to fully realize the resolution of their disputes.
Theo Cheng is an independent, full-time arbitrator and mediator, focusing on commercial, intellectual
property, technology, entertainment, and employment
disputes. He has been appointed to the rosters of the
American Arbitration Association, the CPR Institute,
Resolute Systems, the American Intellectual Property
Law Association’s List of Arbitrators and Mediators,
and the Silicon Valley Arbitration & Mediation Center’s
List of the World’s Leading Technology Neutrals. He
is the Immediate Past Chair of the New York State Bar
Association Dispute Resolution Section and has been
inducted into the National Academy of Distinguished
Neutrals. Cheng also has over 20 years of experience as
an intellectual property and commercial litigator. More
information is available at www.theocheng.com, and he
can be reached at theo@theocheng.com.
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Hollywood Docket
Interesting Cases, Part 3, and Resuming Production
During COVID-19
By Neville L. Johnson and Douglas L. Johnson
Instagram Terms of Use
Not a Free Pass
On June 24, 2020, Judge
Kimba M. Wood of the
United States District Court,
Southern District of New
York granted a photographer’s motion for reconsideration of her copyright
infringement claim against
Mashable for using one of
her photographs posted to
Instagram without her permission.1 The order comes
as a victory for users of social media platforms because it
places a limit on how a user’s posts can be used after being created on the social media platform.
The plaintiff in this case is a freelance photojournalist
who maintains a public Instagram account to share her
work, including the copyrighted photograph at issue.2
The defendants in this case are Ziff Davis, a digital media
and advertising company, and Mashable, a media and
entertainment website, which is owned by Ziff Davis.3
In March of 2016, an employee of Mashable requested
permission from the plaintiff to use the photograph in
an article about female photographers.4 The plaintiff did
not grant permission. However, Mashable proceeded to
publish the photograph in the article on its website by
using Instagram’s application programming interface
(API), which enables users to view and share content
posted by other users whose accounts are set to “public.”5
The plaintiff then demanded for the photograph to be
taken down, but the defendants refused to do so and this
lawsuit ensued.6
Initially, the court granted the defendants’ motion to
dismiss on grounds that Instagram’s terms of service, to
which the plaintiff consented, had granted them a valid
sublicense to embed and use the photograph.7 However,
upon the plaintiff’s submission of her motion to reconsider, Judge Wood ruled in favor of the plaintiff, reasoning that it was unclear whether Instagram’s terms of
service actually gave the defendants the right to embed
the photograph in the article.8 Judge Wood also emphasized that it was not obvious whether Instagram intended
to grant parties such as Mashable a sublicense to embed
photographs.9
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Enola Holmes:
Characters and
Copyright
The estate of Sir Arthur
Conan Doyle, who was the
creator of Sherlock Holmes,
sued Netflix for copyright
infringement over an upcoming film, Enola Holmes.10
The film is based on a
series of mystery novels
by Nancy Springer, which
feature Sherlock Holmes’
14-year-old sister invented
by Springer, Enola Holmes, as the main character.11 The
author of the novels, her publisher, and the production
company are also named as co-defendants.12 The novels
feature elements from the Sherlock Holmes stories, many
of which are no longer protected by copyright due to a
number of court rulings in the early 2010s and because
the period of protection had lapsed.13 Doyle’s estate’s
complaint alleges, however, that the film draws key elements from those stories that are still protected, namely
Holmes’ character, which had eventually evolved into a
kinder, warmer person who became respectful of women.14 The case is currently pending in the U.S. District
Court of New Mexico.
Copyrighting characters is complicated, as human beings themselves are not considered copyrightable subject
matter.15 However, a character can be protected by copyright as part of a graphic or literary work.16 In order for
this to occur, the character must be delineated, meaning
that the character must be substantially developed such
that the character is distinct from the plot.17 A character
may be protected as a compilation of otherwise unprotectable character traits.18 Moreover, copyright protection
is afforded to a component of a character if that component is what makes that character identifiable.19 The main
issue when it comes to a copyrighted character is that if
the work in which it is initially embedded falls into the
public domain, so does the character, which makes it fair
game for other authors to use the character without needing permission from the initial creator.20
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Theft of Idea and Latest Copyright Law in the
Ninth Circuit

California Supreme Court in 2019, but their request for
review was denied.38

Desny claims, i.e., theft of idea claims, are still alive
and well in California. In order to prevail on a theft of
idea case, the plaintiff must prove the existence of an
implied-in-fact contract and a breach thereof by satisfying
the following requirements: (1) Submission of the idea
on an obligation to pay for use of the idea; (2) voluntary
acceptance of the submission based on knowledge of the
obligation to pay for the use of the idea; (3) use of the
idea; and (4) damages.21 An interesting case (though unpublished) that has arisen in the past few years is Sullivan
v. Pure Flix.

The Ninth Circuit has been changing course in the
field of copyright law. The most notable decision thus far
came in March of 2020, with its ruling on Skidmore v. Led
Zeppelin, the contentious copyright infringement lawsuit
relating to the famous song Stairway to Heaven.39 Up for
debate was whether Led Zeppelin’s Stairway to Heaven
was substantially similar to the plaintiff’s song Taurus.40
The lower court’s jury returned a verdict in favor of Led
Zeppelin, stating that the songs were not substantially
similar.41 On appeal, one of the main issues raised was
the lower court’s failure to give the jury instructions on
the inverse ratio rule.42 The inverse ratio rule refers to the
proposition that “powerful proof of access can substitute
for demonstration of the requisite degree of substantial
similarity” in a copyright infringement analysis.43 The
Ninth Circuit, en banc, ultimately abrogated the inverse
ratio rule, reasoning that it was not a part of the Copyright Act, that it defied logic, and that it caused undue
confusion for the courts and the parties.44 In doing so, the
Ninth Circuit affirmed the lower court’s finding that the
two songs were not substantially similar.45

In this case, Sullivan and Stine (the plaintiffs) pitched
an idea to Pure Flix, a studio that specializes in Christianthemed films, through Stine’s agent.22 The plaintiffs sent
a first draft of a treatment to the defendants, which stated
that the film was about a young Christian professor who
finds out that there is a religious studies class on his
campus in which the professor mocks God and prioritizes
science over religion.23 The two professors debate, and the
Christian professor wins.24 Pure Flix then hired screenwriters who wrote the script, entitled “Proof,” that was
added to its list of prospective films.25 Unfortunately, Pure
Flix was unable to secure financing for the film.26 Then,
Pure Flix was pitched another film about apologetics27
on a college campus and ultimately produced that film,
which contained the primary storyline about a Christian
college freshman and an atheist philosophy professor
who enter into a debate about God’s existence.28 Upon
finding out about the produced film, the plaintiffs sued
for breach of implied and express contract.29
The trial court granted the defendants’ motion for
summary judgment and the plaintiffs appealed.30 On
appeal, the court affirmed the motion for summary
judgment with respect to Sullivan, stating that there was
“insufficient evidence to support a breach of express or
implied contract claim by Sullivan against White or Pureflix, because Sullivan fail[ed] to raise an issue of material
fact that he had any agreement with Pureflix.”31 However,
the court reversed the lower court’s decision with respect
to Stine, because his portion of the complaint had raised a
material issue of fact as to whether a breach of an implied
or express contract had occurred.32 In its discussion on
substantial similarity, the court distinguished theft of
idea from copyright infringement and noted that since
an idea need not be novel in order to be protected under
California law,33 it was required to consider scènes-a-fair
and pre-existing ideas34 in its analysis.35 In doing so,
the court concluded that there were enough similarities
between the two stories in order for a jury to decide.36
Furthermore, the court also noted that there were enough
facts on the record for a jury to decide whether to accept
or reject Pure Flix’s independent creation defense.37 The
defendants attempted to appeal the decision with the

There have also been series of recent rulings from the
Ninth Circuit Court of Appeals46 that, although previously known for siding with powerful companies on
copyright issues,47 is changing course. In three rulings,
the Ninth Circuit reversed district court decisions that
had adjudicated substantial similarity on Rule 12 motions, ultimately granting the motions and tossing out the
cases.48 In Zindel v. Fox Searchlight Pictures, a case in which
the son of a playwright sued Fox Searchlight for allegedly
infringing his father’s play by the Oscar-winning film The
Shape of Water and book of the same name, the court noted
that although ruling as a matter of law is sometimes
appropriate at the pleadings stage, summary judgment
is not preferred on issues of substantial similarity.49 The
court further stated that “[c]ourts must be just as cautious
before dismissing a case for lack of substantial similarity
on a motion to dismiss.”50
Similarly, in Alfred v. The Walt Disney Co., an infringement case regarding the film The Pirates of the Caribbean:
Curse of the Black Pearl, the Ninth Circuit reversed a lower
court’s decision granting Disney’s motion to dismiss
due to the fact that the lower court had given too much
weight to Disney’s scènes -a-faire argument.51 The Ninth
Circuit, while admitting that the two works at issue
shared similar pirate-movie tropes, stated that, “at this
stage of the litigation, it is difficult to know whether such
elements are indeed unprotectible material. Additional
evidence would help inform the question of substantial
similarity.”52 The court added that the lower court had
also failed “to compare the original selection and arrangement of unprotectable elements between the two
works.”53 Furthermore, in its decision, the Ninth Circuit
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stated that the lower court had not erred when it failed to
apply the inverse-ratio rule, since the Ninth Circuit had
already held in Skidmore that the rule was no longer to be
used.54 These developments, although unpublished, bring
hope to independent creators.

Coronavirus, Productions, and Assumption
of Risk
This June, New York State issued guidelines for film
and TV production to resume in Phase Four and began
accepting film permit applications for after June 30.55 This
news came a few weeks after the Industry-Wide LaborManagement Safety Committee Task Force (Industry Task
Force) submitted a white paper containing recommended
protocols to governors across the country, including California and New York.56 Shortly after the announcement
came regarding productions resuming, the DGA, SAGAFTRA, IATSE and Teamsters released a comprehensive
joint report entitled “The Safe Way Forward” on June 12,
detailing the guidelines that will need to be implemented
in order to safely resume production.57 Although this
is great news for the industry, productions must still be
aware that they are following the guidelines and not cutting corners.
New York has designated certain permit restrictions,
which include no reserved parking, no street closures
or holding of vehicles, maximum amount of allowed
equipment, no filming locations within 16 feet of an
establishment participating in the NYC Open Restaurants
program without written consent from the establishment
among other requirements.58 The union guidelines are
described as “a detailed set of science-based protocols
serving as a path for Employers to uphold their responsibility of providing safe workplaces in a pre-vaccine,
COVID-19 world” that were put together in consultation
with leading epidemiologists and experts.59 The central
focus is protecting performers, as they are the most vulnerable because they cannot always physically distance
or wear personal protective equipment while filming.60
Frequent and regular testing is heavily emphasized and
the protocol for testing is largely dictated by the zoning
system that has been created based on proximity to cast
and on-site production crew.61 Companies are required to
provide personal protective equipment daily and operations relating to health safety on set are to be exclusively
handled by the healthy safety supervisor and his/her/
their team on set.62 The guidelines also suggest shorter,
10-hour workdays, as well as guaranteed sick leave for
cast or crew members who contract COVID-19 on set.63
The guidelines are expected to evolve as the state of the
pandemic progresses.
In addition to the guidelines set forth in the white paper and the Safe Way Forward guidelines, entertainment
productions must also take into consideration applicable
federal laws and guidelines, such as The Occupational
Safety and Health Administration’s (OSHA) COVID-19
22

guidelines, the CARES Act, and workers’ compensation protocols for employees. In addition, when it comes
to hiring or re-hiring employees who have underlying
health conditions that make them more at risk of contracting COVID-19, certain provisions of the Americans with
Disabilities Act may come into play. For example, Governor Gavin Newsom of California issued an executive order stating that employees who contract COVID-19 on the
job will be presumed to have suffered from a work-related injury and as such will be presumed to be covered by
workers’ compensation.64 While New York has not specified whether this type of presumption will be applied,
the New York Workers’ Compensation board has issued
guidance stating that employees who contract COVID-19
on the job will be more likely to receive benefits.65
As employers may not be completely shielded from
litigation if a cast or crew member contracts COVID-19
on a production, another issue is whether waivers not to
sue may be enforceable. While the Editors Guild and the
Cinematographers Guild have both issued guidelines that
prohibit employers from asking or requiring any crew
members to sign liability waivers, other unions have not
specified whether waivers are prohibited.66

Endnotes
1.

See Opinion and Order re: Plaintiff’s Motion for Reconsideration,
Sinclair v. Ziff Davis, LLC, 1:18-cv-00790 (S.D.N.Y. Jan 29, 2018).

2.

See Opinion and Order re: Motion to Dismiss the Second Amended
Complaint, page 2, Sinclair v. Ziff Davis, LLC, 1:18-cv-00790
(S.D.N.Y. Jan 29, 2018).

3.

Id. at page 3.

4.

Id.

5.

Id.

6.

Id.

7.

Bill Donahue, Judge Revives Photog’s Suit Over Embedded Instagram
Posts, Law 360 (Jun. 24, 2020), available at https://www.law360.
com/articles/1286412.

8.

See supra note 1, at page 3.

9.

Id.

10.

Adir Robertson, Arthur Conan Doyle’s Estate Sues Netflix For Giving
Sherlock Holmes Too Many Feelings, The Verge (Jun. 25, 2020),
available at https://www.theverge.com/2020/6/25/21302942/
netflix-enola-holmes-sherlock-arthur-conan-doyle-estate-lawsuitcopyright-infringement.

11.

Id.

12.

Id.

13.

Id.

14.

See Complaint, Conan Doyle Estate Ltd. v. Springer et al, 1:20-cv00610 (D.N.M. Jun. 23, 2020).

15.

Downing v. Abercrombie & Fitch, 265 F.3d 994, 1003-04 (9th Cir.
2001); Brown v. Air Pirates, 201 F.3d 654, 658 (5th Cir. 2000).

16.

Walt Disney Productions v. Air Pirates, 581 F.2d 751 (9th Cir. 1978);
Nichols v. Universal Pictures Corp., 45 F.2d 119 (2d Cir. 1930).

17.

Salinger v. Colting, 641 F. Supp. 2d 250, 254 (S.D.N.Y. 2009), vacated
on other grounds, 607 F.3d 68 (2d Cir. 2010); Nichols, 45 F.2d at 121.

18.

Lone Wolf McQuade Associates v. CBS, Inc., 961 F. Supp. 587, 594
(S.D.N.Y. 1997).

NYSBA Entertainment, Arts and Sports Law Journal | Fall 2020 | Vol. 31 | No. 4

19.

New Line Cinema Corp. v. Russ Berrie & Co., 161 F. Supp. 2d 293, 302
(S.D.N.Y. 2001).

20.

Silverman v. CBS, Inc., 870 F.2d 40, 50 (2d Cir. 1989).

21.

Desny v. Wilder, 46 Cal. 2d 715 (1956).

22.

Sullivan v. Pure Flix Entm’t LLC, No. B280305, 2018 WL 5993817, at
*2 (Cal. Ct. App. Nov. 15, 2018), reh’g denied (Dec. 12, 2018), review
denied (Feb. 27, 2019).

54.

Id. at *3; 952 F.3d 1051, 1066 (9th Cir. 2020).

55.

Jill Goldsmith, New York State Issues Production Guidelines, NYC
Now Accepting Film Permit Applications for Work After June 30,
Deadline, (Jun. 24, 2020), https://deadline.com/2020/06/newyork-state-production-guidelines-ny-film-permits-applicationsjune-30-1202968865/.

56.

Carolyn Giardina, Industry Task Force Submits Production Health
Guidelines to State Governments, The Hollywood Reporter (Jun. 1,
2020), available at https://www.hollywoodreporter.com/behindscreen/industry-task-force-submits-production-health-guidelinesstate-governments-1296700.

57.

The Safe Way Forward, SAG-AFTRA, available at https://www.
sagaftra.org/files/sa_documents/ProductionSafetyGuidelines_
June2020EditedP.pdf.

23.

Id. at *2-4.

24.

Id.

25.

Id.

26.

Id. at *5-8.

27.

Apologetics refers to reasoned arguments or writings in
justification of something, typically a theory or religious doctrine.

58.

See supra, note 39.

28.

Sullivan, 2018 WL 5993817 at *5-8.

59.

See supra, note 40.

29.

Id. at *8.

60.

Id.

30.

Id.

61.

Id.

31.

Id. at *11.

62.

Id.

32.

Id.

63.

Id.

33.

This is in contrast to New York law, which requires the idea to be
novel in order for a plaintiff to prevail. Nadel v. Play-By-Play Toys &
Novelties, Inc., 208 F.3d 368, 376 (2d Cir. 2000).

64.

California Executive Order N-62-20, available at https://www.gov.
ca.gov/wp-content/uploads/2020/05/5.6.20-EO-N-62-20-text.pdf.

34.

In copyright law, scènes-a-faire is not considered in the substantial
similarity analysis. Sullivan, 2018 WL 5993817 at *11. However,
courts adjudicating copyright cases are encouraged to consider
whether the works at issue are original in the way that they select
and arrange unprotectible elements that would normally
constitute scènes-a-faire. See Alfred, infra, note 46 at *2. Theft of
idea cases generally are easier to prove than copyright
infringement. However, given the new decisions by the Ninth
Circuit, proving copyright infringement for plaintiffs has become
easier.

65.

Lindsay Colvin Stone, UPDATED: New York Workers’ Compensation
Law: Is COVID-19 Compensable?, Sheppard Mullin Labor &
Employment Blog, (Apr. 30, 2020), available at https://www.
laboremploymentlawblog.com/2020/04/articles/coronavirus/
new-york-workers-compensation-law/.

66.

David Robb, Editors Guild Issues Protocols For Safe Return To Work
During Pandemic: No Liability Waivers, Shorter Workdays,
Nondiscrimination Against Older Crew Members, Deadline, (Jun. 10,
2020), available at https://deadline.com/2020/06/coronaviruseditors-guild-return-to-work-protocols-1202956038/; Local 600
Principles, Key Recommendations and Recommended
Departmental Protocols (Jun. 3, 2020), available at https://
pmcdeadline2.files.wordpress.com/2020/06/local-600recommendations-for-returning-to-work-060120-final-wm.pdf.

35.

Sullivan, 2018 WL 5993817 at *13.

36.

Id. at *14-15.

37.

Id. at *17-18.

38.

Sullivan v. Pure Flix Entm’t LLC, No. S253072, 2019 Cal. LEXIS 1299,
at *1 (Feb. 27, 2019).

39.

Skidmore as Tr. for Randy Craig Wolfe Tr. v. Zeppelin, 952 F.3d 1051
(9th Cir. 2020).

40.

Id. at 1057-60.

41.

Id. at 1061.

42.

Id.

43.

4 Nimmer on Copyright § 13.03 (2019).

44.

Skidmore, 952 F.3d at 1061.

45.

Id. at 1080.

46.

Hall v. Swift, 786 F. App’x 711 (9th Cir. 2019); Zindel as Tr. for David
Zindel Tr. v. Fox Searchlight Pictures, Inc., No. 18-56087, 2020 WL
3412252 (9th Cir. June 22, 2020); Alfred v. Walt Disney Co., No. 1955669, 2020 WL 4207584, at *1 (9th Cir. July 22, 2020). As of the
time of this writing, these decisions are unpublished.

47.

White v. Samsung Elec. Am., Inc., 989 F.2d 1512, 1521 (9th Cir. 1993)
(Kozinski, J., dissenting) (“For better or worse, we are the Court of
Appeals for the Hollywood Circuit.”).

48.

See supra, note 46.

49.

See Zindel, supra note 46 at *3.

50.

Id.

51.

See Alfred, supra note 46 at *2.

52.

Id.

53.

Id.

Neville L. Johnson and Douglas L. Johnson are
partners at Johnson & Johnson LLP, in Beverly Hills,
CA, practicing entertainment, media, business and class
action litigation. Suna Izgi, a third-year law student
at Southwestern Law School, is a law clerk there who
helped write this article.

NYSBA Entertainment, Arts and Sports Law Journal | Fall 2020 | Vol. 31 | No. 4

23

Tackling Coronavirus: Maintaining Privacy in the National
Football League Amid a Global Pandemic
By Montené Speight
For many organizations, the rapid development of
new technology raises several data privacy concerns. This
reality leaves many left to fare with the ever-increasing
complexities concerning management of consumer data,
and the lack of federal regulation in the United States further exacerbates these issues. By way of illustration, we
look to the National Football League (NFL) where, prior
to the start of its 2020 season, there was an unprecedented
need to implement contact tracing policies as part of ongoing efforts to mitigate the spread of COVID-19.1
In addition to mandating daily COVID-19 testing, screening, and social distancing measures, the NFL
requires that all team players and staff wear a KINEXON
SafeTag (SafeTag or Tag) before entering team facilities or
otherwise engaging in football related activities (including in-person meetings, team weightlifting, practices, and
games).2 These SafeTags ensure distance regulations and
allow the NFL to trace possible contact chains in the event
of infection.3 Though already recognized by both medical professionals and courts as an appropriate strategy to
contain and trace the spread of COVID-19,4 the enactment
of such a contact tracing scheme nevertheless raises legitimate privacy concerns for the NFL.
The privacy issues associated with contact tracing
emanate from the extended periods of time with which
an individual’s personal information is collected, used,
and stored; and although personal information surpasses
oil as the world’s most valuable resource,5 there are no
comprehensive privacy laws to govern management of
it. The cross-disciplinary nature of privacy law, however,
demands that federal policies immediately be passed to
guard both individual privacy and organizational liability. This article provides an overview of relevant privacy
law before pointing to the NFL’s use of SafeTags to make
the argument for a comprehensive federal privacy law in
the United States.

Relevant Privacy Laws
The European Union’s (EU) General Data Protection
Regulation (GDPR) took effect in May 2018 to protect
EU citizens from privacy and data breaches.6 Under the
GDPR, all “natural persons” enjoy a “fundamental right”
to personal-data protection.7 Personal data is defined
as any information that is related to an “identified or
identifiable individual” and thus, personal data includes
not only names, addresses, social security numbers, and
email addresses, but also location data, behavioral data,
financial information, IP addresses, health information,
ethnic information, and any other data that relates to an
identified or identifiable consumer.8
24

California became
the first U.S. state with a
comprehensive consumer
privacy law when it enacted the California Consumer Privacy Act of 2018
(CCPA).9 The CCPA went
into effect on January 1,
202010 with enforcement
beginning July 1, 2020.11
In its present condition,
California is recognized as
a consistent leader in the
United States on the data
privacy front and the CCPA is seen as one of the toughest data privacy laws in the country.12 It applies to any
for-profit business that collects consumers’ personal
information or determines the purposes and means of
the processing of consumers’ personal information that
does business in California and either a) has $25 million
or more in annual revenues; b) derives 50% or more of its
revenues from selling consumer data; or c) annually buys,
receives for the business’ commercial purposes, sells, or
shares for commercial purposes, alone or in combination,
the personal information of 50,000 or more consumers,
households, or devices.13 Under the CCPA, personal
information comprises any “information that identifies,
relates to, describes, is reasonably capable of being associated with, or could reasonably be linked, directly or
indirectly, with a particular consumer or household.”14
“Consumer” includes any “natural person who is a
California resident.”15 Consequently then, the law is not
limited to companies physically located in California, but
rather it applies to any company that does business with
California residents.16 The CCPA also applies to entities
that control or are controlled by a covered business or
where an entity shares common branding with a covered
business, such as a shared name, service mark, or trademark.17 The “extraterritorial effects”18 of the CCPA then,
require that privacy professionals throughout the country
become familiar with its various implications. Subsequently, as a covered business, there are many privacy
issues for the NFL to consider following its decision to
utilize SafeTags this season.

Contact Tracing
Contact tracing has proven to be a venerable and
effective strategy to break chains of transmission19 and it
is recognized by the Centers for Disease Control and Prevention (CDC) as a “key strategy for preventing further
spread of COVID-19.”20 Contact tracing is essentially de-

NYSBA Entertainment, Arts and Sports Law Journal | Fall 2020 | Vol. 31 | No. 4

tective work21 and when done manually, requires a large
workforce, as well as time and money.22 Alternatively,
modern use of contact tracing apps can be implemented
quickly and for a relatively low cost.23 Location-based
apps utilize location data to record an infected person’s
prior whereabouts, then alarms other app users who may
have come into close contact. Apps relying on Bluetooth
technology alert a user when he/she/they encounters
someone who tests positive for COVID-19, if that person
is using the same app and chooses to disclose his/her/
their test results. Noteworthy though, is the legitimate
hesitation of consumers to provide personal health information to large technology companies.
Contact tracing apps have additional limitations
because of the inability to account for whether people are
wearing masks, are separated by a partition, or people
are otherwise following recommended social distancing
practices.24 Moreover, there is no guarantee that a user’s
phone is continuously charged or constantly near. In these
instances, critical contacts are missed, and the overall effectiveness of app-based tracing is substantially hampered.
Privacy Issues Associated with Contact Tracing
While helpful in its goal to contain and trace COVID-19 outbreaks, technology-assisted contact tracing
(TACT)25 raises legitimate privacy concerns for both
experts and consumers. A principal concern is the scope
of location data being collected, because effective contact tracing need not identify exactly where two people
crossed paths, but only that they have come into close
contact with each other. In Norway, for example, authorities found that the scope of its national contact tracing
app proposed a disproportionate threat to user privacy,
because the collection and storage of location data was
more than what was necessary to achieve its intended
purpose. 26 Bluetooth-based apps address this concern by
measuring only the strength of Bluetooth signals between
user devices in determining whether users have come
into close contact with each other.
Other concerns arise when data is stored and shared
within a centralized authority because by virtue, centralization creates only one point of access.27 Consequently,
the data of all users is compromised by the breach of a
single source.28 Consumers also need clarity about the
purpose and use of their data, an understanding of what
safeguards are in place to ensure restricted access to
this information, awareness of the retention period, and
knowledge of plans regarding data disposal. The potential for misuse of such personal information is further
magnified in the United States where national privacy
laws have not been adopted.29
Contact Tracing Within the NFL
Contact tracing within the NFL is made possible with
SafeTags. 30 Currently, all players and club personnel are
required to wear Tags when at club facilities, during practices, and during team travel.31 Additionally, players have

SafeTags built into their equipment for on-field use during practices and games.32 In real time, this lightweight
wearable proximity recording device, worn as either a
wristband or lanyard, measures the distance and duration
of contacts between users.33 Similar to Bluetooth-based
contact tracing apps, KINEXON SafeTags do not record
absolute location data.34 Rather, they rely on integrated
ultra-wideband sensors.35 In the case of a COVID-19 outbreak then, the NFL can trace all relevant contact points
through a secure analysis platform.36
Practical Application: Tracing Contacts
After playing the Minnesota Vikings in Week 3, seven
players and six staff members from the Tennessee Titans
tested positive for COVID-19.37 Having mandated daily
use of SafeTags facilities, the NFL quickly identified
more than 40 close contacts others had with the infected
individuals. It was then able to evaluate those contacts,
perform additional testing, and monitor any new developments.38 In this instance, contact tracing afforded the
NFL the opportunity to explore these contacts in detail,
in hopes of sharing any learned information with other
teams.39
Maintaining Privacy Within the NFL
The NFL’s organizational liability diminishes when
appropriate safeguards are put into place. For example,
recognizing the legitimate fears associated with collecting
location data from consumers, the NFL sought contact
tracing technology free of absolute location tracking capabilities.40 Moreover, its use of SafeTags is intended simply
to supplement the daily testing, screening, and social distancing mechanisms already in place.41 Only where these
mechanisms fail then, will the NFL access any collected
data.42
As another safeguard, all data collected from the
KINEXON SafeTags is largely synthesized. Utilizing synthetic data anonymizes any personal identifying information by creating a digital twin of the original data, which
allows any important statistics collected to be shared
among third parties.43 Thus, in the scenario above, where
seven players and six staff members tested positive for
COVID-19, rather than providing individuals’ names,
the NFL provided its vendor only with a corresponding
identification number for each Tag.44 This process restricts
access to the collected data, and because SafeTags are to
be used solely for the purpose of containing and tracing
COVID-19 outbreaks, such data minimization efforts are
appropriate.
Beyond the privacy concerns related to contact
tracing, NFL counsel must also consider the risks associated with collecting saliva results from large numbers of
individuals on a daily basis.45 This risk in particular is
magnified because the demand for COVID-19 test results
far outnumbers the amount of service providers, and
consequently, the NFL sends results to multiple vendors
across the nation.46
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Fan experience, whether live or digital, also presents
its own set of privacy issues. What is the NFL’s responsibility to fans amid a global health pandemic? Must it take
temperatures? Provide masks and gloves? Administer
COVID-19 questionnaires? Should it require production
of negative COVID-19 test? If so, how and where should
this information be collected and stored? These are the
questions privacy professionals are asking,47 and without
comprehensive federal regulations, the answers remain
unclear.

Conclusion
Widespread use of contact tracing highlights the need
for a federal data privacy standard in the U.S.48 Though
sports organizations recognizably do not possess the
same lobbying power in privacy as technology companies
or healthcare providers, the NFL’s current use of SafeTags
is a worthy showing of the far-reaching nature of data
privacy, and consequently, the need for federal guidance.
Although it is appealing to think that sports leagues are
better served drafting, overseeing, and enforcing their
own privacy guidelines, in actuality, legal professionals
desire a comprehensive federal bill that unequivocally establishes uniform parameters.49 Short of this, many states
will follow in the footsteps of California and pass their
own privacy bills. 50 Companies will then be forced to
comply with an assortment of privacy regulations, which
is more expensive and burdensome than compliance with
a uniform federal law.51
The GDPR is recognized as the transnational gold
standard of data protection52 and thus, the United States
would be well served to duplicate much of its guidance
while also understanding that avoidance of overregulation and federal preemption are key. Unnecessary red
tape (i.e. endless consent prompts for every data process)
certainly runs the risk of significantly burdening customers’ enjoyment of technological services.53 This issue is
of particular importance as it relates to contact tracing
because of the need for both consumer buy-in and widespread adoption. Moreover, federal regulations need be
at least as stringent as the requirements of the CCPA to
avoid producing a watered-down version of the CCPA
that preempts states and inhibits their ability to establish
strong, comprehensive data privacy regimes.54 To conclude then, the privacy issues emerging as a result of the
COVID-19 pandemic necessitates implementation of a
comprehensive, federal privacy bill. Short of this, privacy
professionals will not have the guidance needed to advise
and counsel major organization about the liability risks
associated with collecting, storing, sharing, selling, and
destroying personal information of consumers.
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The Dee-Fense: Sports Law Spotlight

The Crossroads of College Sports, COVID-19, and
Collective Bargaining: How a Hashtag That Went Viral
During a Pandemic Resuscitated the Conversation on
Unionization
By Denise J. Mazzeo
Due to the coronavirus pandemic, most college
sports seasons have been postponed, abbreviated or
otherwise modified, if not cancelled altogether. Nevertheless, the college athletes’ real campaign will be forging
ahead this fall off the gridiron—this year, the real showdown is playing out on social media, and the kick-off
was a hashtag that went viral. In August, before any
college conferences officially cancelled sports, a contingent of football players from the Pac-12 banded together
and collectively announced on social media its intention
to sit out the season unless the Pac-12 conference and the
National Collegiate Athletic Association (NCAA) agreed
to a wide-ranging list of demands regarding health and
safety, student-athlete compensation and revenue sharing, racial injustice, and other issues.1 The group circulated its mission statement and list of demands via the
hashtag #WeAreUnited, breathing new life into the topic
of unionizing college sports.

Context
The confluence of the surging coronavirus pandemic
and mass protests amplified by social media created the
perfect milieu for the emergence of a college athletes’
rights movement. Returning to summer practices while
COVID-19 continued to spread like wildfire, causing
outbreaks amongst college teams, raised grave concerns
over student-athlete health and safety and what some
players felt were inadequate COVID-19 health measures.
Some schools required student-athletes to sign COVID-19
liability waivers as a condition to returning to play, which
the student-athletes found particularly worrisome given
the lack of transparency regarding testing protocols and
health measures. Though the NCAA eventually banned
the controversial practice, the effect on student-athletes
was like pouring gasoline on a fire. One by one, NCAA
conferences cancelled fall sports seasons, but the Power
Five2—a group of the five highest revenue-generating
conferences in college sports—remained steadfast.
Meanwhile, the simmering controversy over proposed
college athlete “pay to play” legislation was on the back
burner and starting to boil over, perpetuating the growing
sentiment of resentment and mistrust. As college football players came to realize they were not immune from
the risk of unknown long-term and potentially fatal or
career-threatening side effects,3 they faced a predicament:
28

jeopardize their wellbeing
and future athletic careers
in order to play football for
the monetary gain of others,
or opt-out and likely face
retribution. Concurrently,
some professional leagues
made their return to sports,
underscoring a key difference between professional
and college athletes: they
were represented by players’ associations who had
negotiated on their behalf
for specific health protections and opt-out financial arrangements that allowed them to decide whether the risk
of playing was worth it.
Parallel to the pandemic, widespread protests against
social injustice in the wake of George Floyd’s death cast
a spotlight on racial injustices within college sports. The
revenue-generating sports in the NCAA, for example,
NCAA Division I Football Bowl Subdivision (FBS)
football and men’s basketball,4 are vastly disproportionately comprised of Black athletes. On the contrary, the
coaches, commissioners, athletic directors, and other staff
they play for are overwhelmingly white.5 As a result, the
economic restraints on college athletes disproportionately
affect Blacks, perpetuating what some have coined a system of “modern apartheid.”6 Furthermore, the additional
health risks college football players were taking to play
during the pandemic were exacerbated by these racial
disparities. College athletes have a history of involvement in protests against racial injustice7 and social media
further expanded their role during the Black Lives Matter
movement.8
As student-athletes witnessed the power of platforms
and strength in numbers to effect systemic change, the
empowerment spilled over into issues arising out of
playing sports during the pandemic. Health and justice
issues resonate with the public more than ever, and college athletes leveraged this. Emboldened and unified by
social media, they began to raise their voices on a litany of
health, safety, economic, academic, eligibility, and injustice issues. The PAC-12 coalition organized voices into a
conference-wide chorus. #WeAreUnited quickly caught
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fire, sparking a series of hashtag protests that flooded
social media over the following weeks: #BigTenUnited,
#WeWantToPlay, #LetUsPlay, and even a collaboration of
a collaboration: #WeAreUnited x #WeWantToPlay. Each
hashtag represented an identifiable unit of players or conferences that united to express a cohesive message that
was published to social media with a list of its collective
demands, or notice that they were prepared to boycott
the season. These social media crusades highlight the
power of college athletes’ platforms and their readiness
to organize and utilize them in order to ignite change.
#WeAreUnited was an inflection point in college sports;
it galvanized a full-blown student-athletes’ rights movement on social media. This unity, ironically, has reinvigorated a divisive debate: can (and should) college athletes
unionize?9
Before college athletes set out down that road, they
should tread lightly and use their end goal as their compass. Unionization is not the desired destination; it is just
one of several legal pathways that could lead to additional economic, health, and other rights for college athletes:
labor law, antitrust law, and legislation.

Historical Overview: Amateurism and the NCAA
The NCAA was formed by universities to keep players safe and the playing field even. Since its inception,
the principle of “amateurism” has been the core of the
NCAA’s purpose. To that end, in drafting its inaugural
bylaws and constitution, the NCAA promulgated several
rules intended to draw a line of demarcation between
student-athletes and professional athletes. These rules
required college athletes to be enrolled students and
expressly prohibited them from receiving any compensation.10 Until the 1950s, this prohibition included athletic
scholarships as well. These “grants-in-aid” were allowed
to cover the costs of tuition, fees, books, housing, and
meals. Additionally, schools were permitted to offer student-athletes a cash stipend for miscellaneous expenses
or “laundry money” until this was clawed back in 1976,
which remained the case until 2015.11
The NCAA has continued to staunchly defend
the principles of amateurism, which has drawn mixed
criticism as college athletics have become increasingly
commercialized. The NCAA, a non-profit organization,
has expanded into a behemoth enterprise, surpassing $1
billion in revenue (not profits) by 2017.12 Through lucrative
broadcasting contracts, marketing, licensing, and ticket
sales, the NCAA, its member conferences, commissioners,
and schools—especially those with top tier FBS football
and men’s basketball programs, and their coaches and
athletic staff have cleared millions of dollars in revenue,
leading revenue-generating student-athletes to demand
a piece of the pie. Over time, college athletes have looked
to the courts and Congress to push back on rules prohibiting “pay for play” and procure various health and safety
protections and benefits.

Navigating the Legal Landscape of College
Athletes’ Rights
Labor Law: Unionization
Northwestern University
The mere specter of college athletes unionizing is
enough to rattle the world of college sports. Organized
labor first became a credible threat in 2014, when the
Northwestern University football team, led by its star
quarterback, Kain Colter, endeavored to form a union.
The Northwestern campaign first gained traction when
FBS football players from separate teams agreed to wear
wrist tape with the hashtag #APU (“All Players United”)
during a televised game to bring awareness to concussion
safety issues. When a screenshot of this was posted to
social media, the movement took off. As the conversation
over unionizing grew louder over social media and in the
media, players became fired up, and enough members of
the Northwestern team signed union cards to officially
apply to the National Labor Relations Board (NLRB) to
form a union.13
The players’ objective in unionizing was not to get a
salary, but to secure collective bargaining rights in order
to bring the NCAA to the table; unionizing was merely a
means to this end.14 However, in order to have the right
to collectively bargain, the players would have to be
classified as employees. Although the scholarship players successfully convinced the regional NLRB that they
met the definition of “employee” within the meaning of
§ 2(3) of the National Labor Relations Act (NLRA),15 their
victory was short lived.16 In 2015, the NLRB vacated the
regional NLRB’s finding on appeal.17 The NLRB declined
to assert jurisdiction over the case on the rationale that
college sports requires a “symbiotic relationship” between the teams within a sports league. The NLRB only
has jurisdiction over private universities; public universities, however, fall under the ambit of state law. In this
case, since Northwestern was the only private university
in its conference, the panel ruled that establishing its own
bargaining unit would not “promote stability” in labor
relations within its conference or the larger ecosystem of
college football.18
Possible Paths Forward Under Labor Law
By declining jurisdiction in Northwestern and punting
on the classification of student-athletes as employees, the
NLRB expressly left the door open to future attempts by
athletic scholarship recipients to unionize under a different set of facts.19 In light of Northwestern, legal scholars
have proposed that there are several possible paths forward under the umbrella of labor law:20
	One path might be to define a different bargaining unit; for example, a multi-school bargaining
unit within a conference that consists of a higher
proportion of private universities would be less
likely to promote instability.
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	Another approach is to invoke the joint employer
doctrine by arguing that, in addition to the individual schools, the NCAA is a joint employer
of all schools. Theoretically, because the NCAA
would be a private employer, this would bring
public schools within a mixed public-private
school bargaining unit under the auspices of the
NLRB.21 However, this approach is not a slam
dunk argument; the mixed bargaining unit raises
concerns of divergent interests and could impede
an antitrust cause of action by triggering the nonstatutory labor exemption (as discussed below).
	A third option to tackling public universities is to
bring statutory claims under state law, state-bystate. However, this would be a long road leading
to divergent results across the country; at least a
few states, including Michigan and Ohio, expressly ban student-athletes from unionizing at state
universities.
	Furthermore, if the NLRB determines that private
universities can unionize, public school athletes
may not need to bring a statutory claim to bring
about change; schools would be incentivized to
voluntarily follow suit and mirror any incremental benefits achieved by unionized athletes in
order to remain competitive in recruiting.
Drawbacks of Unionizing
In order to unionize, student-athletes would first
have to be legally classified as “employees.” Moving to
an employment model would create a seismic shift in the
universe of college sports. Here are some chief pitfalls
and hurdles raised by the organized labor route:22
	
Fragmentation Among Schools/Conferences
The NLRA is the most straightforward path to
unionizing, but it only applies to private schools.
The landscape of unionized and non-unionized
schools would become lopsided, as approximately
80% of FBS football schools are public schools.
Further, the public schools would be fragmented
according to applicable state law.23
	
Exclusion from Bargaining Units; Adverse Impact on Majority of Athletes.
Even within schools that successfully unionize
there would be division. The majority of studentathletes, including all women student-athletes,
are non-revenue athletes. It is unlikely that revenue-generating student-athletes would include
non-revenue sports in their bargaining unit, as
their interests are not economically aligned. Additionally, Northwestern expressly held that only
scholarship athletes would meet the definition of
an “employee” because walk-on athletes do not
receive “payment,” and thus would not be permit30

ted to join the bargaining unit, even if they are
revenue-generating athletes.24 It seems inherently
unjust to exclude athletes on the same team who
are already not receiving the same economic and
other benefits enjoyed by scholarship athletes.
Therefore, only scholarship FBS football and men’s
basketball athletes would enjoy the right to have
their voices heard via collective bargaining, yet the
overall impact is likely to adversely affect all other
student-athletes (non-revenue sports, all women
athletes, and walk-ons). Finally, there could be divisiveness within teams even if the bargaining unit
is limited to revenue-generating sports. Depending
on how schools decide to allocate salaries, there
would likely be discrepancies between star players
and others that could lead to conflict.25
	
Elimination of Entire Athletic Programs
While some of the top-tier Power 5 football schools
may be able to afford to pay wages and concomitant increased costs, it is not economically feasible
or desirable for many programs to enter into an
employment relationship with student-athletes.
Numerous universities have expressly stated that
they would abandon athletic scholarships, leave
Division I (DI), or eliminate their athletic programs
altogether, altering the entire landscape of DI
sports.26
	
Elimination of Non-Revenue Sports
Furthermore, because revenue-generating sports
typically subsidize non-revenue sports, in some
cases funding the entire athletic department,
reducing that revenue in order to pay football and
men’s basketball players a salary combined with
other increased costs of establishing an employment relationship will cause many schools to drop
non-revenue sports.27
	
Tax Consequences
Classifying student-athletes as “employees” could
result in the elimination of the university’s tax
exemption, thereby reducing overall income. If
a school loses tax-exempt status, it will have less
money to fund athletic programs, which could
lead to cutting non-revenue sports or athletic
programs that may no longer be viable altogether.
Student-athletes also risk converting their athletic
scholarships into taxable income, which could
offset any benefits they ascertain by unionizing or
“pay for play.”28
	
Impact of Title IX Is Unclear
Title IX prohibits discrimination on the basis of
sex in any federally funded education program or
activity.29 Presumably, if schools extend additional
benefits to revenue-generating teams, they would
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face increased costs in order to comply with Title
IX and many schools would not be able to comply.30 It is unclear how universities would implement Title IX or if they would be able to afford
to comply. Compliance could operate as a 100%
payroll tax on athlete salaries, with 50% of the incremental compensation benefits being reallocated
to women, which could potentially have a positive
impact on women athletes.31 However, revenuegenerating athletes are likely to resist sharing their
revenue and push back on universities to come
up with funding elsewhere. It is not certain how
universities would apply Title IX and women may
have to fight to re-level the playing field.
	
Decrease in Benefits Due to Classification as
Employees
Compensating student-athletes under any circumstances will involve increased costs; but legally
classifying student-athletes as employees in order
to compensate them will lead to additional increased costs, including the costs of labor, insurance, workers’ compensation, unemployment
benefits, medical care, costs, and taxes.32 To pay
a student-athlete employee $100,000 would cost
the school more than to pay a student-athlete
non-employee the same $100,000. Stated differently, if student-athletes are deemed employees,
the pot available to pay them will be smaller due
to increased costs of unionizing and moving to an
employment model, so they will be compensated
less and/or the increased costs would be passed
on to non-revenue and walk-on student-athletes as
well as all non-athletes. Some schools have pointed
out that they would need to raise the cost of tuition
for the rest of the student body in order to pay
athletes a salary.33 Some coaches have suggested
there could be a decrease in certain freedoms and
privileges student-athletes currently enjoy that
they would not be compelled to offer to athleteemployees, such as the freedom to travel home for
school breaks. Some top coaches have also indicated that they would leave if their schools went to
a union model, which could lead to difficulties in
retaining top talent coaches and recruiting athletes
who want to play for top coaches.
Logistical Roadblocks: Time and Cost Inefficiencies of
Unionizing
Unionizing is certainly not a short cut to obtaining additional rights. First, college athletes would need
to fight for legal classification as employees in order to
secure the right to collectively bargain, either through the
courts or legislatures? Although there may be a viable
path under the NLRA for private schools, this will likely
be a longer road for public schools, which will need to
advocate on a state by state basis. Second, the unionizing
process itself presents logistical challenges. Student-ath-

letes will need to have a leader within teams and bargaining units who is willing to tackle the logistical process
of organizing and forming a union, including funding,
obtaining legal counsel, and selecting a union representative to negotiate on behalf of the bargaining unit. Unions
require additional administrative paperwork and dues as
well. These may be offset by the benefits they negotiate,
but they are worth noting. Finally, on the road to college
athlete rights, successfully unionizing will not take them
all the way there; it will only bring them to the table. They
would still have to go through the bargaining process
before they can enjoy additional rights.
Managing Union Conflict
Aside from conflict resulting from the decision to
go down the road to unionizing (i.e., between studentathletes and their schools, coaches, athletic departments,
conferences, alumni, student body, and public perception), unionizing will alter the dynamic of future conflicts
between the union and the school. Union conflict could
lead to university lockouts, labor strife, strikes, picketing,
and social upheaval, leading to disgruntled athlete-employees and fans.34
Roadblock to Antitrust Claims
Unionizing could trigger the “non-statutory labor
exemption”, which would preclude certain claims under antitrust law.35 It would behoove college athletes to
preserve the broader ability to pursue antitrust law as an
avenue to economic rights, particularly for those college
athletes who will not be able to enjoy the same benefits of
unionizing (i.e., non-revenue, women, walk-on, and nonstar athletes, as well as schools that do not unionize).

Antitrust Law
Antitrust law is not a road to additional health and
safety rights, but it is the clearest path for college athletes
to challenge restrictions on compensation in the courts.
Two seminal cases have paved the way for college athletes to navigate the antitrust landscape.
O’Bannon v. National Collegiate Athletic Association36
In 2015 the Ninth Circuit addressed whether and how
college athletes should be compensated for the commercial use of their names, images, and likenesses (NIL). In
O’Bannon, also known as the case that ended Electronic
Arts’s NCAA football video games, a former UCLA basketball player sued the NCAA after noticing that his image and likeness was used as an avatar in a video game.
O’Bannon alleged that the NCAA and its conferences
violated § 1 of the Sherman Act by conspiring “to fix the
price of former student athletes’ images at zero and . . .
boycott former student athletes in the collegiate licensing
market.”37
The court held that the NCAA could not prohibit
schools from sharing licensing revenues with college ath-

NYSBA Entertainment, Arts and Sports Law Journal | Fall 2020 | Vol. 31 | No. 4

31

letes in the form of scholarships tied to education-related
benefits up to the full value of the cost of attendance. The
court did not define what constitutes “education-related,”
allowing schools latitude for interpretation. However, it
expressly declined to broaden the holding beyond education-related compensation on the grounds of amateurism,
finding that payments in the form of cash untethered to
educational benefits would turn the NCAA into minor
league sports.38 The immediate effect of the holding was
limited, in that it did not require schools to take any actions, it merely prohibited the NCAA from placing a ceiling lower than the cost of attendance, which the NCAA
had already removed earlier that year. Nevertheless, by
holding that NCAA rules regarding student-athlete pay
are subject to antitrust scrutiny, the O’Bannon decision
was a step forward for student-athletes to procure “pay to
play” and opened the gates to future change.
Alston/Jenkins: In re NCAA Grant-in-Aid Cap Antitrust
Litigation v. NCAA39
In 2014, former West Virginia University running
back Shawne Alston filed a lawsuit against the NCAA,
alleging that his athletic scholarship did not cover the full
cost of attendance (COA).40 Alston argued that NCAA
rules that place a limit on compensation that schools
could offer to student-athletes violated antitrust law
under § 1 of the Sherman Act. In 2019, while Alston was
still being litigated, a separate class action lawsuit was
brought by former FBS football and men’s and women’s basketball players: Jenkins v. NCAA.41 Unlike both
O’Bannon and Alston, which sought to the recover for the
true cost of attending college by removing restrictions on
education-related compensation, the plaintiffs in Jenkins
sought to fully overturn NCAA rules limiting compensation, related to education or not. Stated otherwise, Jenkins
desired to create an entirely free labor market to pay
college athletes, treating incoming college freshman no
differently than free agent professional athletes.
The U.S. Court of Appeals for the Ninth Circuit consolidated the two lawsuits on appeal into one of the largest legal cases ever against the NCAA.42 The same judge
who decided O’Bannon went a step further in Alston/Jenkins, holding that the NCAA could not limit schools from
offering compensation tied to education at all. Put differently, O’Bannon raised the NCAA’s ceiling on educational
benefits to the full COA, but Alston/Jenkins removed the
ceiling on educational benefits completely. The decision
was upheld on appeal and the appellate court expressly
declined to expand the ruling to strike down NCAA prohibitions on schools compensating athletes in ways that
are not tied to education. Similar to O’Bannon, the decision does not require schools to offer student-athletes any
additional compensation, but merely prohibits the NCAA
and conferences from conspiring to prevent schools
from doing so to the extent the compensation is tied to
educational benefits. Additionally, the court rejected the
plaintiffs’ desire for a free agent market construct. It again
32

rebuffed the opportunity to dismantle amateurism, preserving the distinction between professional and college
sports. Nevertheless, Alston/Jenkins further chipped away
at NCAA restraints on pay, giving student-athletes a bit
more yardage.
Future of Antitrust Route
Although the practical impact of O’Bannon and Alton/
Jenkins may not seem individually earth-shattering, the
significance lies in their collective broader implications.
First, they paved the way for NCAA rules to be subject
to antitrust scrutiny under the Sherman Act. They have
made progress in striking down NCAA restrictions on
compensation tied to education; but more critically, they
could lead college athletes, directly or indirectly, to what
is really at stake: continuing to erode NIL restrictions in
order to access revenue derived from broadcasting college
games and endorsements. It is worth noting that these
cases are only binding within the Ninth Circuit; students
in other circuits could sue and potentially get a different result. Although the Supreme Court has previously
denied certiorari in these cases, a circuit split could change
that, which means that the door is still open for additional
change under antitrust law.43

Proposed Legislation
Student-athletes have largely taken to the courts to
advocate for additional economic, health and other benefits, but off this beaten path there is a parallel route that is
likely to get them to their destination quicker: legislation.
NIL “Pay to Play” Laws
In response to college athletes’ vociferous demands
for “pay to play” rights, several states began to pass or
introduce their own NIL bills that would strike down or
limit restrictions on compensating college athletes for
use of their NIL. California,44 Colorado, and Florida have
already passed bills into law, with Florida’s poised to be
the first to take effect in July 2021. Last year, the NCAA
took a momentous step forward, announcing that it intended to pass a new NIL policy; provided that the policy
would be subject to guardrails to preserve a clear distinction between college sports and professional leagues. As
part of the compromise, the NCAA proposes to include
an antitrust law exemption to insulate the NCAA from
certain future antitrust lawsuits.45 Concerned that varying state laws would result in a patchwork of inconsistent
legislation and create an uneven playing field among
universities in different states, the NCAA and member
conferences sought congressional cooperation in passing
uniform NIL legislation at the federal level. The hope is to
preempt the state statutes by passing a federal law before
July 2021.46
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College Athletes’ Bill of Rights
The congressional hearings on NIL legislation took
place during a tumultuous summer for college sports.
With the NCAA already in the hotseat, the topic of the
hearings invariably turned to issues arising out of the
ongoing pandemic and return to fall sports. Spearheaded
by Senators Cory Booker (NJ) and Richard Blumenthal
(CT), both former college athletes, a group of senators has
called for a “College Athletes’ Bill of Rights” to be included within the NIL legislation. In August they unveiled
a framework for sweeping reforms that included many
items that also appeared on the #WeAreUnited players’
list, such as guaranteeing NCAA players monetary compensation, long-term health care, lifetime scholarships,
and uplifting eligibility restrictions.47 If passed, the proposed legislation would significantly alter the landscape
of NCAA sports.

College Sports at a Crossroads: Which Way from
Here?
There are several ways to get to the finish line, but is
unionizing the best route? While there is a roadmap for
a possible path forward, college athletes should proceed
with caution before they go speeding down that road.
Moving to an employment model is not the best way to
get there. In fact, it could be counterproductive to their
best strategies.
Unionization is an uphill legal battle and the terrain
will not be traversable for most college athletes (it will
likely remain closed off to public schools, non-revenue
athletes, all women athletes, and walk-on athletes, all of
whom would not have a seat at the table). While it may
be beneficial for revenue-generating athletes, on balance
it will likely have an adverse impact on far more college
athletes than it helps. It is also not the quickest way to get
to the desired final destination; the right to collectively
bargain will only take them halfway there—they still
need to bargain when they get to the table. Furthermore,
labor law could actually put them in the wrong direction. It could create an antitrust roadblock, and it would
behoove college athletes to keep that path viable. Additionally, taking labor law to the end of the road would
be counterproductive because it removes the single most
important weapon in the college athletes’ arsenal: the
threat of unionizing.
On balance, the best route to legal recourse is to pursue antitrust and legislation in parallel. College athletes
have already made substantial progress down these roads
and proposed legislation is expected to be passed within
the year. The architects of the currently proposed legislation have acknowledged that college athletes themselves
and their recent activism have been a catalyst in driving
the proposed legislation, noting they have “stature” with
lawmakers.48 These paths would result in less adverse
impacts on college sports overall. Lawmakers have already proposed that an “oversight” mechanism be built

into the “College Athletes’ Bill of Rights,” which they
could construct in such a way that would give studentathletes a mechanism to bargain for change more generally, similar to a trade association. This would not be a
union, but it would be a more formal way to organize
and “collectively bargain,” minus the adverse impacts of
moving to an employment model. A more limited form
of collective bargaining has support from legal scholars49
as well as some college sports insiders.50 This balanced
approach would promote a more even playing field than
moving to a unionization model, while also preserving
some principles of amateurism by not paying student-athletes a salary. Although the NCAA would not be legally
obligated to bargain in the same way they would with a
union, they would nevertheless be incentivized to bargain because of the opportunity cost of not coming to the
table: the looming specter of unionization. In fact, there
is a name for this research-backed pressure tactic where
employers who face a credible threat of unionization offer
more benefits to employees: it is known as the “union
substitution effect.”51 Northwestern football players may
not have “succeeded” in their endeavor to unionize, but
they remain an instructive as a case in point. Merely going down the road of unionizing shook the college sports
world enough to bring about significant changes within
the Power Five conferences and the NCAA.52 The tactic
has proven effective in spurring action not only with the
NCAA, but schools and lawmakers have responded with
alacrity as well. During the Northwestern bid, UConn
Final Four MVP Shabazz Napier commented to reporters
that he goes to bed “starving at night,” prompting state
legislatures to explore the possibility of student-athletes
unionizing the NCAA. Shortly thereafter, the university
and the NCAA passed rules that would allow all athletes
unlimited meal plans and snacks.53
Strength in numbers and a far-reaching platform are
two key components of the college athletes’ campaign
and Northwestern continues to be an illustrative example
of how social media has combined these factors and can
play a critical role in galvanizing a movement. We also
observed the paradox of how the threat of unionizing is
initially unifying, yet actually unionizing can be divisive.
In Northwestern, players were initially unified in their
plan to unionize and they had the most traction coming
off their social media gambit, but sentiments shifted over
the course of the year. As the team found itself pitted
against its school, coaches, alumni, and the NCAA, and
were confronted with some of the downsides to unionizing, the players became increasingly divided over whether to go through with it, often among racial lines.54 By the
time the players took their final vote to unionize, a poll of
the room indicated that it was unlikely they had enough
votes. The best way for college athletes to be a “union” is
to remain united as a team.
2020 is a watershed moment in college sports and we
are at a crossroads. There has never been a more opportune time for college athletes to shift the status quo. In the
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context of playing sports in the pandemic, they are faced
with putting their lives on the line because billions of dollars are at stake. Empowered by social protests, they have
astutely leveraged a sympathetic public ear and powerful platforms to amplify their voices. Using social media
to ratchet up pressure on the NCAA has been a game
changer that is moving the spread in favor of college
athletes. College athletes already possess everything they
need to extract at least some of their demands; they don’t
need a union—they just need a roadmap.
Hindsight is indeed proving to be 20/20, as Northwestern’s “failure” to unionize was probably a win for all
of college sports. The threat of unionizing is more powerful than actually unionizing. Northwestern propped
the door open for college athletes to go down the road
of unionizing, but the best thing college athletes can do
to get to the benefits for which they hope to bargain is to
keep the door propped open—and not walk through it.
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Photojournalism and Drones in New York City:
Recent Legal Issues
By Robert Roth
Introduction
Drones are becoming an important piece of equipment used by photojournalists much in the same way as
the laptop and cellphone did a few years ago. Using a
camera-mounted drone in New York City, however, can
subject the photographer to some special statutory and
regulatory requirements that should be considered by
counsel to media outlets and journalists.

Background
In the early part of 2020, the coronavirus pandemic
struck New York City. Many people became ill, hospitals were filled to capacity, and patients began dying at
high rates. Among these deaths, tragically, were indigent
people with no one to arrange their burials.
New York City has been handling the problem of
unclaimed dead for many years1 by burying the deceased in City Cemetery, commonly known as Potter’s
Field, located on Hart Island. However, as the death rate
increased, news coverage began focusing on the interments. In April, four photojournalists set out to capture
36

images of the burials using
Unmanned Aircraft Systems (commonly known as
drones or UAVs) equipped
with cameras. Two were
arrested and had their
drones seized by officers of
the New York City Police
Department. This article
explores the legal issues
surrounding the charges
filed against them as well as
other laws, rules, and regulations of which attorneys
should be mindful.

Analysis
Gothamist sought to depict the burials with a close-up
photograph shown on p. 37 that was taken from a vantage point above a mass grave and the workers engaged
in the burials. The only way this image could have been
obtained would have been from a low-flying helicopter
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or drone. In its article,2 the publication declared, “New
York City is burying its unclaimed and anonymous dead
at a rate of almost five times more than usual, as public
officials struggle to keep up with the staggering death toll
from the COVID-19 pandemic.”

Of the picture shown here, Gothamist said, “On Thursday morning [April 2, 2020], an AP photographer [John
Minchillo] captured city workers on Hart Island burying
bodies in a mass grave.”3
In a New York Times opinion piece,4 Sarah Elizabeth
Lewis, a professor of art history at Harvard, said, “There
are, to be sure, many extraordinary, intrepid photographers documenting the pandemic. . .” One of images
making this point was a dramatic overhead view of the
burial process taken via a drone-mounted camera by the
photojournalist Lucas Jackson of Reuters.

Both Minchillo and Jackson were able to do their jobs,
gather the news and bring it to the public through numerous outlets without any reaction from law enforcement.
Others, however, were not so fortunate.
On April 9, 2020, Andrew Theodorakis, a photojournalist affiliated with Getty Images, captured the aerial
view shown here of a mass grave partially filled on Hart
Island with construction equipment nearby.5

Theodorarkis was arrested by the police after taking
the pictures and charged with violating § 10-126 (c) of
the New York City Administrative Code, a misdemeanor.
Five days later, another photojournalist, George Steinmetz, “tried to document the mass burials by flying a
drone from a City Island parking lot, a half mile across
the Long Island Sound.”6
City Island is a small,l 230-acre island located off the
southeastern tip of the New York City borough of the
Bronx.7 It is the closest land mass to Hart Island, which
is directly east on the Long Island Sound. Hart Island is
reachable only by boat and the only authorized boats are
those belonging to the city’s Department of Corrections,
which administers the island.
The Department grants very
infrequent media access.
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Legal Issues and
Analysis
The policy of the New
York City Government is
succinctly spelled out in its
official website. On the page
entitled “Drones,”12 the city
declares: “Call 911 to report
a drone in use in New York
City.” By way of apparent explanation, it adds,
“Drones are more formally
known as unmanned aerial
vehicles (UAV). It is illegal to
fly them in New York City.”13
In point of fact, while
the regulations of the Federal Aviation Administration may speak to the actual flying of drones within the city and elsewhere,14 the statute
in question does not. It speaks of takeoffs and landings, an
important distinction. (For purposes of this article it will
be assumed that photojournalism using a drone is done
for business and therefore requires an FAA remote pilot
certificate with a small UAS rating.)

A satellite view showing the positions of Hart Island, City Island, and the Bronx from Google Maps8

A few minutes later, “Steinmetz said that a group of
plainclothes NYPD officers emerged from an unmarked
van, and asked him to bring the drone back.”9 Then, the
police “confiscated his $1,500 drone and issued him a misdemeanor summons ‘for avigation,’ a law that dates back
to 1948 that prohibits aircraft—including drones—from
taking off or landing anywhere in New York City that
isn’t an airport.”10
He later posted the image below on his Instagram account11 with a brief narrative of the event.

Both Steinmetz and Theodorakis were charged with
violating Subdivision c of § 10-126 of the New York City
Administrative Code. This statute is entitled “Avigation
In And Over The City” and is key to the prosecutions and
merits an extensive discussion.
Section 10-126 was passed in
1948 and because of its 72-year
age has been called “antiquated”
in news coverage of the arrests.15
Further, it is argued, in 1948 the City
Council could not have anticipated
that drones would come into existence. Both of these arguments seem
specious.
The First Amendment was ratified in 179116 and codified within it
the Freedom of the Press. It is generally accepted today that this right
does not apply solely to the technology available in the 18th century, the
hand-operated printing press. Over
more than 200 years it has become
commonly agreed that this right includes new and evolving technology
from radio to television, movies, the
internet, podcasts, mobile devices,
and apps, just to name a few.
As the Imperial War Museum
notes, “The first pilotless vehicles
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were built during the First World War. These early
models were launched by catapult or flown using radio
control.”17 To cite a later example: “The Queen Bee was
devised as a low-cost radio-controlled target aircraft,
for realistic anti-aircraft (AA) gunnery training . . . .
The Queen Bee was first flown, manned, at Hatfield in
1935, then remotely-controlled at Farnborough later that
year.”18
Thirteen years later, the City Council passed § 10-126.
Against this background, the
very first part of subdivision
a defined “aircraft” as “Any
contrivance, now or hereafter
invented for avigation or flight in
the air, including a captive balloon, except a parachute or other
contrivance designed for use,
and carried primarily as safety
equipment.”19 It does not require a great leap of faith to believe that the Council imagined
that radio-controlled aircraft
would become smaller in size or
that entirely different kinds of
aircraft would be invented.
The definition of “avigate” is given as: “To pilot,
steer, direct, fly or manage an aircraft in or through the
air, whether controlled from the ground or otherwise.”20
This word may be uncommon today for lay people, but
its existence in the law is well established in such terms as
“avigation easement.”21 The definition of “place of landing” is: “Any authorized airport, aircraft landing site, sky
port or seaplane base in the port of New York or in the
limits of the city.”22
We then reach the key portion of the statute under
which the two photojournalists were charged:
“c. Take offs and landings. It shall be
unlawful for any person avigating an
aircraft to take off or land, except in an
emergency, at any place within the limits
of the city other than places of landing designated by the department of
transportation or the port of New York
authority.”23
City Island is not such a place. There appear to be
only 11 such designated takeoff and landing places within
the city.24 Five other locations within three boroughs are
designated as “model aircraft fields.”25 In other parts of
the city many other municipal prohibitions apply.
Knowing of all these prohibitions, how do journalists
wind up in these legal predicaments? After all, the New
York Post said that Steinmetz, “has an FAA license to fly a
drone.”26 (The FAA Airmen Inquiry Database27 appears

to confirm a Remote Pilot Certificate in his name with a
rating of Small Unmanned Aircraft System.)
Part of the problem may be that pilots—including
drone pilots—look to the FAA for guidance on where
and when they can fly. Further, the FAA data included in
charts then made available via various websites and apps
does not take into account local ordinances. For example,
this is the image portrayed by one such website, Airmap,
of the area around City Island and Hart Island:28

The dark blue section to the west (left side) shows
the area where flying a drone would be prohibited, as it
is in controlled airspace. Almost all of City Island, the
entire Hart Island, and the water between them are not
shown to have such restrictions. Thus, even a “licensed
drone pilot” might assume that flying between these two
islands is permitted. However, the charts do not consider the New York City laws and other FAA Regulations.
Returning to the April cases, if the takeoff and landing prohibitions of § 10-126 did not exist, would the
photojournalists have been able to take the same photographs? Some FAA Regulations make this questionable.
Part 10729 covering Small Unmanned Aircraft Systems
has several provisions directly on point. The FAA publishes a summary of the key portions of this part.30
First to be considered is § 107.31 captioned Visual
Line of Sight Aircraft Operation. It begins: “(a) With vision that is unaided by any device other than corrective
lenses, the remote pilot in command, the visual observer
(if one is used), and the person manipulating the flight
control of the small unmanned aircraft system must
be able to see the unmanned aircraft throughout the entire
flight. . . .” 31
Using Google Maps, we measured the distance from
the easternmost part of City Island to the westernmost
part of Hart Island with an approximation of 3,200 feet.32
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§ 107.31—Visual line of sight aircraft
operation and § 107.39—Operation over
people. In fact, the FAA has published
documents from a UAS Symposium;
that could be helpful, “BVLOS [Beyond Visual Line Of Sight] Waivers”37
and “How To Get an Ops Over People
Waiver,”38 which provide details in
applying.
Another important provision that
can come into play when journalists are
arrested is § 107.23,39 which says:
No person may:
While this distance alone makes it difficult, if not
impossible to see a tiny aircraft, in fact, the drone would
have to fly further inland to reach the cemetery for a total
distance of approximately one mile. Consequently, a violation of § 107.31 might conceivably be charged.
In addition, § 10-126 of the Administrative Code,
Paragraph 3 (f) provides: “Air traffic rules. It shall be
unlawful for any person to navigate an aircraft within
the limits of the city in any manner prohibited by any
provision of, or contrary to the rules and regulations of,
the federal aviation administration.” The city is thereby
claiming the right to prosecute individuals for what it
believes are violations of FAA regulations.
Other FAA Regulations may also come into play. For
example, § 107.39, states:
Operation Over Human Beings
No person may operate a small unmanned aircraft over a human being
unless that human being is:
(a) Directly participating in the operation
of the small unmanned aircraft; or
(b) Located under a covered structure or
inside a stationary vehicle that can provide reasonable protection from a falling
small unmanned aircraft.33
Some of the published images of the burials show
workers nearby, although not necessary 90 degrees below
the drone camera. People can and do move and may
come under the drone. The FAA actually set forth a proposal to modify this rule,34 but for now, it is still in effect,
which means there is a chance for journalists to be cited
for violating it.
If the New York City Avigation statute was not a consideration, the FAA allows waivers of certain of its own
restrictions as provided in § 107.200.35 In the List of [nine]
Regulations Subject to Waiver36 are two that would have
been applicable in the incidents discussed previously,
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a.) Operate a small unmanned
aircraft system in a careless or
reckless manner so as to endanger the life
or property of another.
This provision mirrors one in the General Operating
and Flight Rules,40 which can be used as the basis of an
FAA enforcement action against certificate holders (pilots).
The New York City statute goes further:
e. Dangerous or reckless operation or avigation. It shall be unlawful for any person to
operate or avigate an aircraft in a careless
or reckless manner so as to endanger life or
property of another. In any proceeding or
action charging careless or reckless operation or avigation of aircraft in violation
of this section, the court, in determining
whether the operation or avigation was
careless or reckless, shall consider the
standards for safe operation or avigation
of aircraft prescribed by federal statutes
or regulations governing aeronautics.41
A major issue with both paragraphs e and f is that in
a prosecution charging either, it would require a criminal court judge to interpret specialized federal regulations that are rarely applicable to local prosecutions. It is
noteworthy that neither Theodorakis nor Steinmetz were
charged with this violation, but were instead charged
under the “takeoffs and landing” prohibition,42 which is
still a misdemeanor.43

Other Issues with New York City Laws, Rules, and
Regulations
Section 10-126 also says: “h. Rules and regulations. The
police commissioner is authorized to make such rules and
regulations as the commissioner may deem necessary to
enforce the provisions of this section.”44 A review of the
New York Police Departments (NYPD) Regulations,45
however, has not found any such rules. It is conceivable
that the Department may promulgate some in the future.
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In the meantime, journalists who cover “spot or
“breaking” news, generally carry Press Cards issued by
the NYPD’s Deputy Commissioner, Public Information
pursuant to its own regulations.46 At least one lawsuit47
alleges that the NYPD routinely confiscates and suspends
press credentials of journalists who are arrested, especially if the arrest occurred while covering a story. The
NYPD has proposed changes to these rules,48 which, if
enacted, would formalize this process by providing written grounds for this practice in the following rule:

the visual observer (if one is used), and the person manipulating the flight control of the small unmanned aircraft
system must be able to see the unmanned aircraft throughout
the entire flight . . . .”55

§11-11
(b) Summary Suspension
(1) The Deputy Commissioner, Public
Information may summarily suspend a
press credential that has been previously
issued based upon: (i) the press credential holder’s lawful arrest based on the
press credential holder’s commission of a
violation or crime;49

As of this writing, the bill has only three sponsors
(out of 51 Council members) and has not yet had a committee hearing. While there have been some challenges to
local ordinances that touch upon aviation in other states,56
none are pending against § 10-126.

While there are no reports that either Theodorakis or
Steinmetz had their credentials taken away, this process
presents an additional risk to journalists who wish to use
drones for photography in New York City.
The New York City Department of Parks and Recreation has rules50 that can be read as prohibiting flying
in all but the five approved parks previously mentioned
with penalties of a $500 fine or a misdemeanor charge.
Even recreational or model flying can carry a misdemeanor charge as well:51
(2) No person shall engage in any toy
or model aviation, model boating, model
automobiling, [sic] or activity involving
other similar devices except at such times
and at such places designated or maintained for such purposes. Violation of this
paragraph constitutes a misdemeanor.

Potential Legislation and Litigation
There is no provision in § 10-126 allowing for the city
to waive any part of it. However, a bill was introduced
two years ago in the City Council52 that would amend
the law, most significantly to photojournalism, by providing: “. . . a UAV may take off or land in a location where
a UAV may be avigated legally, so long as such takeoff
or landing does not pose an unreasonable risk of harm
to persons or property.”53 This bill, if enacted, however,
would also provide that a drone may not be operated, “(c)
Outside the line of sight of the operator.”54

The intent of this bill is to liberalize and modernize
the avigation law. However, this provision, if enacted,
would still likely prohibit the very conduct that caused
the two arrests discussed above, that is, launching a drone
on City Island and flying it to and over Hart Island.

Selective Enforcement?
Were Steinmetz and Theodorakis arrested because
they were journalists covering the burials on Hart Island?
Were they charged because they used drones in their
photojournalism? Have other drone operators come to the
attention of the police and not been arrested?
Criminal Procedure Law Section 140.10 says ”. . .
a police officer may arrest a person for: . . . (b) A crime
when he or she has reasonable cause to believe that such
person has committed such crime, whether in his or her
presence or otherwise.”
A statement from Steinmetz implies that police officers watched him launch his drone and thus had reasonable cause: “A few minutes after he launched a small
drone to survey what was happening on Hart Island,
Steinmetz said that a group of plainclothes NYPD officers
emerged from an unmarked van. . .”57
Has the NYPD been aware of other drone videos of
New York City or Potter’s Field?
A Google search of the words “drone video New
York City,” limited only to videos in the result, brings up
nearly 2.7 million results:

There is no definition of the term “outside the line of
sight of the operator,” so it is not unreasonable to infer that
a court would use the definition in FAA Regulation 107.31
“Visual Line of Sight Aircraft Operation” cited before,
namely: “(a) With vision that is unaided by any device
other than corrective lenses, the remote pilot in command,
NYSBA Entertainment, Arts and Sports Law Journal | Fall 2020 | Vol. 31 | No. 4

41

One from the New York Daily News YouTube Channel
showing different parts of the city from the air58 is a good
example.
Nevertheless, reports of prosecutions for the avigation law are difficult to find. In one of the more wellknown cases, on September 21, 2017, “An Army Black
Hawk helicopter was struck by a drone at approximately
500 feet over a residential neighborhood on Staten Island.
The helicopter, based out of Fort Bragg, N.C., was in New
York City for the United Nations patrol.”59
The drone operator, later identified as a recreational
pilot named Vyacheslav Tantashov,60 operated a drone
off an area in southwest Brooklyn. The National Transportation Safety Board investigated and issued a report,61
which put the blame squarely on him summarized as
follows:
The National Transportation Safety Board
determines the probable cause(s) of this
incident to be:
the failure of the sUAS pilot to see and
avoid the helicopter due to his intentional
flight beyond visual line of sight. Contributing to the incident was the sUAS
pilot’s incomplete knowledge of the regulations and safe operating practices.
Nonetheless, we have been unable to locate any report of him having been arrested. In another famous case
from 2016, the New York Times reported:
A New Jersey man who accidentally flew
a drone into the Empire State Building
was arrested on Thursday [February 4,
2016] after he asked security guards there
for help retrieving it from a ledge on the
famed skyscraper’s 36th floor, the police
said.
Sean Riddle, 27, of Jersey City, was arrested shortly before 8 p.m. on Thursday
on charges of reckless endangerment and
avigation in and over New York City, a
charge the police apply in cases related to
the navigation of an aircraft.62
Research turned up a few other incidents. On October
22, 2018, Swiss tourist Paolo Prosetti was arrested by the
NYPD after his drone crashed into a midtown Manhattan
building.63 However, reports are conflicting over whether
he was charged with violating the avigation law.64 The
New York Post also has a list of some other incidents in an
article65 about the Blackhawk helicopter incident.
Are there published videos of Hart Island and Potters
field taken with drone-mounted cameras? Most assuredly.
The Hart Island Project,66 which “. . . provides access to
information about the burials on Hart Island, tools and
workshops for storytelling as well as personal support to
42

families of the buried,”67 links to a video68 from 2018 credited to the Hart Island Project founder Melinda Hunt that
was unquestionably shot with a drone-mounted camera.
It shows the graves as well as workers burying the dead.
The Hart Island Project is quite open about this, stating:
“In 2018, The Hart Island Project mapped the entire island
using a drone and embedded geotiffs into over 68,000
profiles listed in the Traveling Cloud Museum.”69
That video is followed by a longer one70 that shows
the island but no people. It ends with credits, “Directed
by Melinda Hunt, Cinematography by Daniel Herbert
and Parker Gyokeros.” At least one of these people would
have launched and landed the drone used for the photography, but we can find no article telling of an arrest of any
of them.
Since all of the videos discussed are on publicly
available websites whether YouTube, Vimeo or others, we
presume that the police are able to know of them and if
they were looking to prosecute everyone for unauthorized takeoffs and landings or unauthorized takeoffs and
landings for the purpose of photographing Hart Island,
they might well have been able to meet the reasonable
cause requirement of Criminal Procedure Law 140.10.
In another interview, Steinmetz made a very strong
claim about why he (and perhaps also Theodorakis) were
arrested. He declared regarding his arrest for violating
§ 10-126: “It was a clear example of a law being used for
petty press intimidation. It doesn’t look good to see the
city’s poor treated like toxic waste.”71
That was on April 14, 2020. Twelve days earlier,
however, the Hart Island Project had made a recording
described as, “Aerial video shows mass graves being dug
and bodies being buried by inmates at an island cemetery
in the midst of the COVID-19 emergency in New York.”72
Another video purportedly shot on August 6, 2020
and also from the Hart Island Project appeared on the
New York Post website the next day with the headline,
“Drone video may show inmates burying coffins on
NYC’s infamous Hart Island.”73 The Post’s coverage
began: “Disturbing new drone video shows a crew of
city inmates in protective gear burying coffins in a mass
grave on Hart Island—where the city says it may bury the
mounting dead from the COVID-19 pandemic.”74 (It later
was revealed that by the time Steinmetz and Theodorakis had shot their videos, the city was no longer using
inmates to work the burials.)75
Numerous videos shot in New York City with dronemounted cameras have been published. Other videos
showing Hart Island and its cemetery, along with burials,
have also been released. Before the arrests of Steinmetz
and Theodorakis, burials of alleged victims of COVID-19
were also documented by video taken by unmanned
aerial system cameras. If the NYPD is attempting to chill
news coverage of burials by using the Avigation Law, it
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has not arrested the authors of several videos. Since these
two cases have yet to be heard in criminal court, we will
leave this argument to counsel for the defendants.

Conclusion
Taking off or landing a drone in New York City with
the exceptions outlined above remains illegal. If photojournalist clients wish to create images or video using
cameras mounted on unmanned aircraft systems, be
aware of the particular and specific laws involving drone
operation in New York City and advise accordingly.

New York City Administrative Code
§ 10-126 Avigation in and over the city.
a. Definitions. When used in this section the following words or terms shall mean or include:
1.	“Aircraft.” Any contrivance, now or hereafter
invented for avigation or flight in the air, including a captive balloon, except a parachute or
other contrivance designed for use, and carried
primarily as safety equipment.
2.	”Place of landing.” Any authorized airport, aircraft landing site, sky port or seaplane base in
the port of New York or in the limits of the city.
3.	”Limits of the city.” The water, waterways and
land under the jurisdiction of the city and the
air space above same.
4.	”Avigate.” To pilot, steer, direct, fly or manage
an aircraft in or through the air, whether controlled from the ground or otherwise.
5.	”Congested area.” Any land terrain within the
limits of the city.
6.	”Person.” A natural person, co-partnership,
firm, company, association, joint stock association, corporation or other like organization.
b. Parachuting. It shall be unlawful for any person to
jump or leap from an aircraft in a parachute or any
other device within the limits of the city except in
the event of imminent danger or while under official orders of any branch of the military service.
c. Take offs and landings. It shall be unlawful for
any person avigating an aircraft to take off or land,
except in an emergency, at any place within the
limits of the city other than places of landing designated by the department of transportation or the
port of New York authority.
d. Advertising.
1.	It shall be unlawful for any person to use, suffer
or permit to be used advertising in the form of

towing banners from or upon an aircraft over
the limits of the city, or to drop advertising
matter in the form of pamphlets, circulars, or
other objects from an aircraft over the limits of
the city, or to use a loud speaker or other sound
device for advertising from an aircraft over
the limits of the city. Any person who employs
another to avigate an aircraft for advertising in
violation of this subdivision shall be guilty of a
violation hereof.
2.	Any person who employs, procures or induces
another to operate, avigate, lend, lease or donate any aircraft as defined in this section for
the purpose of advertising in violation of this
subdivision shall be guilty of a violation hereof.
3.	The use of the name of any person or of any
proprietor, vendor or exhibitor in connection
with such advertising shall be presumptive
evidence that such advertising was conducted
with his or her knowledge and consent.
e. Dangerous or reckless operation or avigation. It
shall be unlawful for any person to operate or
avigate an aircraft either on the ground, on the water or in the air within the limits of the city while
under the influence of intoxicating liquor, narcotics or other habit-forming drugs, or to operate or
avigate an aircraft in a careless or reckless manner
so as to endanger life or property of another. In
any proceeding or action charging careless or reckless operation or avigation of aircraft in violation
of this section, the court, in determining whether
the operation or avigation was careless or reckless,
shall consider the standards for safe operation or
avigation of aircraft prescribed by federal statutes
or regulations governing aeronautics.
f. Air traffic rules. It shall be unlawful for any person to navigate an aircraft within the limits of the
city in any manner prohibited by any provision
of, or contrary to the rules and regulations of, the
federal aviation administration.
g. Reports. It shall be unlawful for the operator or
owner of an aircraft to fail to report to the police
department within ten hours a forced landing of
aircraft within the limits of the city or an accident
to an aircraft where personal injury, property damage or serious damage to the aircraft is involved.
h. Rules and regulations. The police commissioner is
authorized to make such rules and regulations as
the commissioner may deem necessary to enforce
the provisions of this section.
i. Violations. Any person who violates any of the
provisions of this section shall be guilty of a
misdemeanor.
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Id.
Melissa Klein, NYC’s Potter’s Field Has Buried Nearly 900 People
During Coronavirus Outbreak. New York Post, June 27, 2020, available
at https://nypost.com/2020/06/27/nycs-potters-field-has-hadnearly-900-burials-amid-coronavirus/: “By April 6, the city stopped
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Robert Roth, an attorney in Brooklyn, is the only
member of the NYSBA Committee on Media Law who
holds a valid New York City Press Card. Among the
parts of his journalism career relevant to this article was
his work on-air at Fox News Channel, where he was the
Aviation Analyst. He also provided guest commentary
on aviation for NBC News, ABC News and MSNBC,
among others. Formerly a reporter and photographer
for United Press International, he still shoots news
pictures and is a member and former trustee of the New
York Press Photographers Association. He concentrates
his legal practice on representing photojournalists and
reporters. More information is available at www.roth.
nyc and he can be reached at robert@roth.nyc. Samuel
Dangremond, a third-year student at Fordham Law, provided some research assistance for this article.
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Exit for a Better Start: How to Break a Commercial Lease
By Tin-Fu (Tiffany) Tsai
When entering into a contract, it seems counterintuitive to picture how it will end. It is important to prepare
for this possibility in the negotiation process. Every
contract not carefully thought out is a litigation waiting
to happen, and the current COVID-19 pandemic is just
one of the many uncertainties complicating the deal. For
example, it is not uncommon for a commercial lease to
expand from a few years to decades. As a result, thinking
beforehand about how a lease may end is crucial, because
the terms of the lease may no longer match one’s business
strategy down the road.
The once designated luxury shopping districts in
New York City, Midtown East and the Upper East Side
of Manhattan, have become war zones as many high-end
brands are litigating against their landlords to exit their
leases. Valentino, the Italian fashion brand, and Venus
Over Manhattan Gallery, once known as the “Grand
Central Terminal of the art world,” are just a few of the
well-known tenants that resorted to litigation. However,
litigation is not the only way to end a lease. Although
an exit strategy should be customized for any lease, this
article hopes to provide an overview of alternatives for
tenants to consider prior either to entering into commercial leases and/or before resorting to litigation.

Repurpose the Premises
Though not an actual exit of a lease, repurposing the
premises is a way for a tenant to align the lease with its
current needs. While the overall demand for brick-andmortar stores has decreased, there has been a growing
need for warehouse space due to growth of e-commerce.
Repurposing the premises may not be allowed when
there is a narrowly defined use provision under the lease.
For example, if a lease specifies that the premises can only
be used as a storefront, it will be a breach of the lease for
other uses. Furthermore, a tenant should be mindful of
the zoning law requirements to ensure compliance.

Assignment
The lease assignment is when a tenant transfers the
entire lease or a portion of it to a new tenant. Most jurisdictions favor free alienability and permit the tenant to
assign if the lease is silent about assignments. If not specified, New York courts allow the landlord to withhold the
consent unreasonably or even without any reason at all.
Generally, the lease articulates the logistics of the
right of assignment where a landlord’s consent is required. The financial qualification of the new tenant is
a common requirement to show the reasonableness of a
landlord’s consent.

Sublease
Another option that
relieves a tenant’s financial burden is to sublet the
premises to a subtenant. Essentially, subletting a lease
will not release the tenant’s
obligations, since the tenant
remains on the lease and
is liable for the subtenant’s
default. Similar to lease assignments, consent from the
landlord is usually required,
which could be withheld
unreasonably if not specified under the lease.

Termination Right
A termination right, which is usually granted to a
tenant with more leverage power, enables a tenant to exit
the lease early without paying for the remainder of the
term. It is not free of charge, as the tenant needs to satisfy
certain conditions first, such as a minimum lease period, a
triggering event, a prior notice, and recoupment of unamortized costs. Certain unamortized costs include free rent,
brokerage commissions, legal costs, and buildout costs.
Further, the termination right often results in higher rent
as compensation to the landlord for early termination.
Despite still having strings attached, a tenant may find
the termination right a worthy avenue in which to retain
a level of flexibility in response to future changes.

Lease Buyout
A lease buyout literally enables a tenant to buy an
early way out. Often an expensive option, the price for a
lease buyout depends heavily on the rental market. In a
soft market, a tenant may be able to walk away without
emptying its pockets, as the landlord is more optimistic
in re-letting the premises. Generally, the “break-up fee”
would reflect the landlord’s cost of re-letting, the estimated vacancy period, the unamortized costs, and the remaining lease term. A landlord’s development plan of the
premises also plays a crucial role in the dynamic of the
buyout negotiation. If the buyout matches a landlord’s
plan at the time, such as one to repurpose the premises, it
is more likely to be settled at a lower price.

Force Majeure and Similar Common Law
Doctrines
In an extreme situation, such as the COVID-19 pandemic, a tenant may have other options to excuse its lease
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obligations. Force majeure, a clause that had not attracted
much attention until recently, has become a focal point as
a result of the global pandemic. If written in a contract,
the force majeure clause exempts a party’s contractual
obligation when it is disturbed by a triggering event
that is neither foreseeable nor within the party’s control.
That said, whether a tenant can assert the force majeure
clause to its advantage depends on the specific contractual language, which is narrowly construed by New York
courts. If a certain type of triggering event is not included
in the clause, New York courts usually conclude that it is
intentionally excluded by the parties. Often, even when
the clause is in place, it benefits the landlord and not the
tenant.
If no force majeure clause is available under a lease, a
tenant can still resort to other common law principles
to relieve its contractual obligations, such as impossibility and frustration of purpose. A tenant should look out
for provisions that waive common law defenses before
raising those defenses against the landlord. For the
impossibility to apply, the party’s performance will only
be excused if it is rendered objectively impossible by an
unforeseeable triggering event. For example, if a lease requires a tenant to operate continuously, such tenant may
argue for impossibility due to government orders limiting
the operation hours. Frustration of purpose applies when
an unforeseeable triggering event frustrates the basis of
the contract and makes it pointless. For example, when a
lease ties rent payments to the tenant’s profits, a reduction
of business caused by governmental restrictions may warrant a frustration of purpose defense. Again, New York
courts interpret these doctrines narrowly and the asserted
party bears the burden of proof. Still, many tenants, such
as Valentino, are using them with hopes of terminating
the lease or to reduce the rent payments. It may be too
early to predict how those lawsuits will play out, but it
is safe to say that the COVID-19 pandemic is likely to
change how the courts view the issues.

Tenants may want to break the leases, but not the
relationships or their bank accounts. Amongst all the uncertainties that are outside of one’s control, the best policy
is to read the fine print and understand what options a
tenant may have to excuse or to reduce its contractual obligations. While repurposing the premises, subletting, and
lease assignment keep the current lease in place, there are
restrictions associated with these arrangements. The termination right and the lease buyout could be useful when
the former is built into the lease and the latter is applied
under a landlord’s market. In rare cases, the tenants are
better off if the conditions are met under force majeure,
other common law doctrines, and landlords’ defaults. In
sum, different alternatives come with different price tags.
With a good road map, one can find peace of mind.
As a bilingual international attorney fluent in
Mandarin Chinese and English with significant matters
closed across the U.S. and Asia, Tiffany Tsai provides
legal expertise with a deep understanding of cultural
nuances and business needs. Currently, she is the Deputy General Counsel of a New York-based real estate
development company, where she advises on various
transactional and litigation matters. A Co-Chair of the
EASL Section’s Pro Bono Committee, she is excited to
combine her passions in art and law by helping professionals in the creative world navigate legal issues and
use regulations to their advantage. This article previously appeared on the EASL Blog.

The Landlord’s Default

If a landlord has promised to have a certain type or
percentage of occupancy threshold in a lease, commonly
known as the co-tenancy provision, a tenant may have a
way out upon the landlord’s violation of such provision.
Often, a demonstration of economic harm is a prerequisite
before a tenant can terminate its lease. An exclusive use
provision can also be helpful for a tenant when its landlord leases other spaces on the premises to the tenant’s
competitors. In addition, a tenant has a right of quiet
enjoyment, which guarantees an undisturbed possession
of the premises, and it can invoke a constructive eviction
claim when the landlord violates such right. For example,
if a tenant is denied access to the premises, it may have a
claim of constructive eviction.
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From “Location, Location …” to “On Location”:
Considerations in Using Your Client’s Home as a Film
Location
By Ethan Bordman
Earlier this year, I received a call from an individual
whose family owns a summer camp, inquiring about how
to offer the property as a location to movie productions
during its fall and winter vacancy. Over the years, I have
spoken with several real estate attorneys whose clients
were contacted by production companies interested in using clients’ homes as movie sets. If one receives a request
to showcase a property in front of the camera, then there
are several considerations that should happen behind the
camera first.

The Money Could Be Tax Free
If your client is apprehensive in allowing a property
to be used as a location, you may choose to start by sharing the best news first. Money received from renting the
client’s home as a film location may be tax free, under
federal tax rules, depending on several factors, such as
length of use. Internal Revenue Code 26 U.S. Code § 280A
titled “Disallowance of certain expenses in connection
with business use of home, rental of vacation homes, etc.”
(g) “Special Rule for Certain Rental Use” states:
Notwithstanding any other provision
of this section or section 183, if a dwelling unit is used during the taxable year
by the taxpayer as a residence and such
dwelling unit is actually rented for less
than 15 days during the taxable year, then
(1) no deduction otherwise allowable under this chapter because of the rental use
of such dwelling unit shall be allowed,
and (2) the income derived from such use
for the taxable year shall not be included
in the gross income of such taxpayer
under section 61.1
To abridge the above, the Internal Revenue Service
states under “Minimal Rental Use” “[t]here’s a special
rule if you use a dwelling unit as a residence and rent it
for fewer than 15 days. In this case, don’t report any of
the rental income and don’t deduct any expenses as rental
expenses.”2 Of course, it is best to speak to an accountant
to check on how any particular situation applies to the
code and to see if other tax obligations, such as state or
city, apply.

Tax Incentives and
Locations: Credits,
Rebates and Refunds
No longer are films
made exclusively in Hollywood; now, they are
frequently filmed on the
streets in front of our offices
and homes. Before a production begins looking at
your client’s property for
the filming, it first chooses
the state where the shoot
will occur. When choosing
a location for a shoot, producers consider factors such
as the setting for the screenplay, availability of the crew,
access to sound stages, and costs of travel and lodging.
However, their first priority is to reduce the cost of production. According to Vans Stevenson, Senior Vice President State Government Affairs for the Motion Picture Association of America: “Incentives are the number one item
that film finance and production companies look at when
they are trying to decide where to locate a production.”3
Stevenson also pointed out that labor costs and location
are important, although he noted that most places can be
made to look like someplace else.4 One example is Battle:
Los Angeles. This film, about an alien invasion of Los
Angeles, was not filmed in that city or even in the state of
California; nearly all of it was filmed in Shreveport and
Baton Rouge, Louisiana.5
Production incentives in different states vary on
certain points. These include the type of incentive offered,
qualifying expenditures, and whether a financial cap is
allocated to the incentive. The typical forms of incentives
are tax credits, tax rebates, and refundable tax credits. A
state can issue a tax credit to refund a portion of the tax
incurred by a production in the state. A tax rebate pays
cash, in the form of a check, to a production for certain
expenditures made in the state. A refundable tax credit
is paid by the state to the production for the balance in
excess of taxes owed. The credits are based on qualified
expenses, which vary from state to state.
The types of expenditures included in the incentive
vary from state to state. “Qualified expenses” generally
cover pre-production, production, and post-production
expenditures such as facilities, props, travel, wardrobe,
and set construction. This is where the cost of renting out
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the home would apply. If the state’s incentive program
covers the cost of filming at residential properties as a
“qualified expense,” this is an incentive for the production to use those locations. Doing so is beneficial to the
production, because all or part of the payment made to
the homeowner will be returned to the production in the
form of tax credits, tax rebates, or refundable tax credits,
depending on the state’s program—thus lowering the
cost of production. New York’s Commercial Production
Tax Credit, Form B, which lists the programs “Schedule
of Qualified Expenditures” states that under “Location
Expenses,” “location fees” and “permits” are covered.6
“Qualified labor” includes those individuals whose
salaries are covered by the incentive, but many states
place a cap on an individual’s salary. “Qualified productions” usually includes feature films, episodic television
series, television pilots, television movies, and miniseries.
Most incentives exclude documentaries, news programs,
interview or talk shows, instructional videos, sports
events, daytime soap operas, reality programs, commercials, and music videos.
Cities, too, may offer additional enticements in the
forms of tax credits, city services, and marketing credits. New York City’s Office of Media and Entertainment
“Made in New York®” Marketing Credit Program offers
advertising incentives where at least 75% of the total
shooting days take place in New York City or at least 75%
of the total below-the-line production costs are incurred
in New York City.7 The credits, available on a “first-come,
first-served basis,” qualifies for promotion and advertising of the film through public transportation, such as
bus shelters and on subway cards.8 The New York Police
Department (NYPD) offers the services of the NYPD
Movie/TV Unit, which assists productions in dealing
with any filmed scenes that may impact public safety.9
New York’s State Film Tax Credit Program has allocated
$420 million per year with a fully refundable credit 25%10
of qualified production costs. This incentive, along with
New York City’s program, has made the City a draw for
productions. In 2014 (for the first time ever), 24 television
drama pilots were filmed in New York City, more than the
number in Los Angeles (which was 19).11 In the 2015-2016
season, a record-breaking 52 episodic television series
were filmed in New York.12 That record was broken again
during the 2016-2017 season, with 56 episodic TV series.13
The number of hour-long broadcast drama pilots filmed
in New York City continued to rise, from 38 in 2017 to 43
in 2018.14
In 2019, New York State Governor’s Office of Motion Picture and Television Development reported that
73 television series spent approximately $4 billion on
productions in New York State.15 That averages to $53
million in spending per series, with 2,597 people hired to
work on those productions.16 Since January 2011, 1,650
applications have been accepted to the Film Production
Tax Credit Program, generating an estimated $29.5 billion
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in spending and more than 1.7 million hires.17 The state
promotes more than just financial incentives in luring
productions. New York also showcases its unique landscapes and landmarks by ensuring that location scouts are
aware of location advantages.18 New York’s Empire State
Development website on Television and Film Industries19
highlights the state’s historic architecture, quaint rural
towns, picturesque farms, six-million-acre Adirondack
Mountains wilderness, and its beaches along the Great
Lakes and Atlantic Ocean.20 New York’s incentive has
been renewed several times over the years, most recently
through 2025.21

Offering the Property as a Location
The first step before the client decides to offer the
property as a film location is to check whether that is
allowed to be done. Many apartment buildings’ by-laws
and Home Owner’s Associations (HOA) do not permit
productions due to the disruption in the buildings’ operations and potential inconvenience to fellow residents.
Moreover, there may be local government permission
needed, such as a obtaining a permit, which could be
denied if the city believes that filming will interfere with
municipal services, sidewalks, streets, traffic patterns or
local businesses. Though many residents enjoy the excitement of seeing a movie filmed in their neighborhood, others dislike the disruption of closed streets and sidewalks.
In 2010, during filming of a scene in New York City, a
production assistant on Premium Rush, starring Joseph
Gordon-Levitt, was head-butted by an angry neighborhood resident after requesting that the resident wait a few
minutes to cross a street.22 The resident was arrested for
assault and the assistant was treated for a broken nose.23
Conversely, because of the notoriety gained as a result
of being in a movie or television show, governing boards
of many buildings and neighborhoods are changing their
policies. Potential homebuyers are often impressed to
hear about the movies that have been filmed in the building or in the apartment, giving the space a bit of history
that distinguishes it from other prospective homes, and
may even add to the value of a home. There is also a bit of
excitement in seeing one’s home in a movie.24 Co-ops and
condos may also benefit financially, and can be compensated for storing production-related materials and equipment in areas including the basement, which may help
cut down on the number of storage trucks needed outside
the building.
If the client is able to offer a property as a location, the
next step is to contact the various film commissions (state,
county, and city) to see if they have scouting or location
websites that production companies can use to find locations. The requirements of each film office vary for listing
properties as a potential shooting location. Georgia’s Film
Office has a website that offers residents information
and guidelines for people who are interested in listing
property in the state’s location database.25 There are strict
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requirements for submitting photos, which include number (10 to 20 total), size, maximum dots per inch (dpi),
angles, as well as unique features and rooms.26 Items to
omit include staged pictures of people, pets or objects;
videos; and photos taken during inclement weather (rain,
snow, or fog).27 The website also requests a description of
the property, including square footage, architectural style,
year built, number of bedrooms, and any special features
the property may have (such as a pool or barn).28 California’s submission policy, called CinemaScout, has fewer
guidelines, requesting only the address of the property,
location description, usage restrictions, and submission of
up to 10 photos.29
The New York Mayor’s Office of Media and Entertainment website, called “Make Your Home a Star,”
states that the office “does not maintain a list of private
locations interested in hosting production,” as using the
property is a private negotiation between the owner and
production. However it does offer guidelines to assist in
the process. 30 The first step, “Publicize Yourself,”31 offers
several avenues to make the property known to location
scouts and location services.32 Location scouts are professionals hired by the production to find locations while
location services are brokers who may list a property for
use in a production.33 A percentage of the rental fee your
client receives is usually collected by the location services provider if the property is selected.34 Though New
York City does not maintain a list of private locations for
productions, the Mayor’s Office of Media & Entertainment website35 lists suggested external organizations to
contact, such as the New York Production Guide36 and
411 Publishing.37 California’s Film Commission website38
lists properties with the state and also lists a number of
external registries on its website.39
In addition, New York residents can discover local
productions by looking around their neighborhoods.
Brightly colored postings on street signs and poles notify
residents of dates and times when filming will take place
in the coming days or weeks. Often, residents are advised
of changes to customary parking regulations; closures of
surrounding streets and/or nearby subway entrances;
and production company contact information, should any
questions or problems arise. Contacting the production
company to indicate interest in listing a client’s home may
lead to consideration for current and future shoots.
Another method is to contact real estate companies.
Many have a database of homes that are used as locations
by productions. The real estate agent will typically ask
for photos of the home. Due to privacy concerns, pictures
are usually not listed on the real estate company’s website; they are only viewable to location scouts with whom
the agents have relationships. Owners may also market
themselves by creating a website. If a client’s property is
selected, the next step is to join in the process as your client’s advocate.

Legal Considerations
Making your client’s experience with the production
successful involves ensuring that the agreement addresses the various possible contingent circumstances that
may occur. Although the following is not an exhaustive
list of considerations, because each production is different and each client’s property is unique, it does discuss
several areas that should be contemplated. It is advisable
to speak with other homeowners who have worked with
the production company in the past to determine if their
experience was positive, particularly if the company is
new or has only a few productions to its name. Additionally, it is wise to ensure early on that the production
company has proper permits with the state, county, and
city governments, and that it has the necessary level of
insurance coverage. In obtaining insurance, it is advisable to identify the type of production (i.e., feature film,
TV movie, commercial, music video, or episodic television), the name and address of the production company,
and, if applicable, the contact information of the parent
company or studio. Once this is acquired, you should
determine if the company’s insurance policy allows it to
conduct such productions. A proof of insurance certificate
will safeguard coverage of your client by the production
company’s policy. It is important to ensure that the production company lists your client’s name and property as
an additionally insured entity on the policy. Once this is
completed, be sure that the production company provides
a copy of the policy to your client. A standard location
insurance policy in New York City provides coverage of
at least $1 million of liability or its equivalent of Comprehensive General Liability for each instance of claim.40
Other areas in the agreement should include the
number of days that the home will be utilized or occupied in any manner. The use of the property will involve
several visits before a decision is made to use it and then
several more once the property is selected. Although the
scene being filmed may only be on the screen for a few
minutes, it will take several hours or days to film according to the director’s specifications. The location scout, the
location supervisor, and the director will be visiting the
property to approve the location. Once approved, numerous people will be involved in preparing the location,
filming the location, removing all equipment and then
returning the location to its original condition. During
this time, occupants may be required to spend nights out
of the home; therefore, it is advisable to make sure that
production agrees to cover the cost of hotels and meals if
overnight shoots occur, or if any occupants are unable to
be in the home during regular mealtimes. The time frame
is important, because the dates and times of filming on
the property are often subject to change due to modifications in production schedules, or even factors beyond
the production company’s control, such as weather. A
one-day shoot may actually take several days, so be sure
that the agreement includes “buffer days” or alternative
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time frames during which the production can shoot if the
schedule changes.
Another important element to consider is the type of
scene and physical change the production company will
make to the home. Is the movie a drama that will feature
a family eating dinner in a dining room, or is it an action
movie involving two people fighting and smashing into
walls? There is a big difference between moving a couch
and putting a hole in a wall in an action scene, though
the production company will repair it before it leaves. Be
sure that your client approves any changes the production
company may want to make. If a client absolutely does
not want a particular item moved, or any physical change
made for any reason—even though the crew will return
the home to the original condition—you must make this
clear in case a change is necessary to film a scene. One
real estate agent whose client’s home was selected for a
film shoot included a production company that wanted
to change the color of the walls in the home from white
to purple. Though the company assured the homeowner
that, after filming, the walls would be returned to their
original color, the owner did not feel comfortable with
such a drastic change. One consideration is that the crew
may actually improve the property. An ideal time to use
the home as a location would be if the homeowner is
planning on doing renovations. Your client may actually be able to benefit from home improvements, like a
fresh coat of paint, at the production company’s expense.
Homeowners need not be concerned about any damages
if they are planning to make changes after filming is completed. Further, one should be clear as to any restrictions
on access to the home, such as rooms that are off limits, or
activities that are prohibited, such as smoking, eating, and
drinking anything other than water, during the shoot.
Once the details of the shoot are known, take time
to negotiate the fee. The payment schedule is negotiable;
payment can be made entirely up front; 50% up front,
with the remainder paid upon conclusion of the scene; or
daily. The amount varies based on several factors, including the type of scene being filmed, uniqueness of the location, amenities offered, how well it fits the production’s
needs, number of days of use, number of people in the
home, extent of changes to the home, interior versus exterior shots (or both), and availability of space for staging
the scene (i.e., use of other rooms for preparation, such as
hair and makeup). Additional considerations also include
the number of days of setup and shooting, and whether
the fee will be all-inclusive or exclude itemized expenses,
such as electricity and water used by the film crew. If the
scene involves extensive structural changes, consider establishing an escrow account to hold monies that you and
the production company agree to use to return the home
to its prior condition. This way, you are assured that you
will receive the funds necessary to make repairs to the
home. Further, pictures should be taken of everything
before the production crew comes in to serve as evidence
of any damages that may occur.
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The client may also want to remove items that have
personal significance. However, first clarify with the
production company to make sure that the personal item
is not something the production intends to have visible
during the shoot. For example, the removal of a piece of
art that was an important factor in the location’s selection may render the location no longer desirable. It is also
recommended that a household representative be present
at the location during any times when someone from the
production is in the home. Doing so helps to ensure that
all elements of the agreement are observed.
Once filming is completed, the agreement should
include the right to inspect the property as soon as the
crew leaves in order to be sure everything is returned to
its proper place and in its previous condition. Most film
productions are meticulous about repairs, making homes
look as though no one was ever there.

Stop Throwing Pizzas at My Home: Other
Considerations
As attorneys, we are also counselors. In that role, we
offer our clients guidance on how the law can affect other
areas of their lives. Aside from legal considerations pertaining to the use of property as a film location, there are
other aspects clients should take into account.
The first is to consider the client’s family.41 When a
daily routine is changed, it may upset children and pets
having strangers42 running around the home and, in
particular, in their rooms. If the home has pets, they will
likely need to live elsewhere43 during the shoot to avoid
interfering with the production as well as to ensure both
their safety and the safety of those working in the home.
As previously stated, an important factor to consider
is how it will affect the neighbors. Though a building
or HOA may allow using a home as a production, the
disruption to neighbors may create a bad experience. A
“small crew” can mean up to 50 people, depending on
what is required to film the scene. If filming is done in
an apartment, the client should check with the building’s
management to see if the homeowner will be responsible
for any fees for the crew’s use of the freight elevators,
elevator operator, or maintenance personnel. Neighbors
should be informed about plans to film, particularly if
the client believes that they may not approve. Letting
them know in advance about the project and the actors
attached, or perhaps even arranging in the agreement that
the lead actor(s) meet the homeowner and neighbors to
thank them for enabling access to shoot in the area, can
also help in convincing neighbors to be cooperative.
Having the home featured can have financial benefits,
such as increasing the property value of the client’s home
and neighborhood, along with increasing tourism in the
property’s town and city. It has been 31 years since Field
of Dreams was filmed in a cornfield outside of Dyersville,
Iowa (population 4,000), yet last year the farm drew
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115,000 visitors.44 The film, starring Kevin Costner, tells
the story about a farmer who converts acres of the family
farm into a baseball field, which then attracts the ghosts
of the 1919 Chicago White Sox.45 Visiting the ball field
is free, though a guided tour is $20 for adults and $12
for children.46 This an opportunity to generate substantial benefits for the field and the local businesses where
people visit and stay.
As with every positive, there can also be drawbacks.
Fans of the TV show Breaking Bad took a scene featured on
the show a bit too far.47 In the second episode of the third
season, the lead character, played by Bryan Cranston,
brought a pizza home for dinner.48 After his wife told him
that she has already cooked dinner, an argument ensued
and he threw the pizza box in the air, where the pizza flies
out of the box, landing upright, perfectly flat on the roof
of the garage. The homeowners where the scene was shot
were forced to build a “six-foot-high wrought-iron fence”
to stop fans of the show from recreating the scene.49 As
these attempts occurred so often, the producer of the
show made a statement asking fans to stop.50 Moreover,
the homeowner stated that her home was bombarded
with “up to ‘hundreds’” of tourists on one weekend;
visitors would tell the homeowners to close their garage
or move out of the way to avoid interfering with pictures
they wanted to take of the home.51 The homeowners
became frustrated, reporting that fans would “tell us
what to do on our own property,” and hoped the “pizzarepelling fence” would curtail the behavior.52
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CBS and Apple: An Entertainment Law Comparative
Analysis of the Approach to Trademark Abandonment by
the United States and Singapore
By Matthias Brown
Introduction
Many times, entertainment intellectual property is
embodied in a trademark. Sometimes a trademark is no
longer used. Trademark abandonment occurs1 when a
trademark’s owner abstains from using a trademark. Various countries have trademark statutes that authorize the
termination of a trademark due to trademark abandonment. The United States and Singapore trademark laws
are no exception. Both countries have trademark laws
concerning trademark abandonment, which lead to the
termination of the trademark. This article will analyze
two entertainment law cases in each jurisdiction within
the contours of the similarities and differences of the
trademark laws concerning trademark abandonment.

United States and Singapore Trademark
Abandonment Adjudication
In the United States, trademark abandonment cases
can be adjudicated in federal court.2 On the other hand, in
Singapore, trademark revocation proceedings occur in the
Intellectual Property Office of Singapore.3 In Singapore,
a hearing officer will entertain a trademark revocation
application.4 At the same time, a trademark proprietor is
afforded the opportunity to challenge the revocation application by offering proof of use.5

United States and Singapore Are First-to-Use
Jurisdictions
The United States is a “first to use” jurisdiction. Accordingly, the trademark applicant must have already
used the trademark in commerce6 before registration.
Likewise, Singapore’s trademark law has the same “use”
requirement.7 As the name implies, “first-to-use” emphasizes use. The reason behind the emphasis on “use” is
the notion that a trademark cannot be monopolized. This
idea was heralded by Justice Pitney in United Drug Co. v.
Theodore Rectaunus Co.8 According to Justice Pitney: “The
owner of a trade-mark may not, like the proprietor of a
patented invention, make a negative and merely prohibitive use of it as a monopoly.”9 Additionally, Justice Pitney
wrote: “the right to a particular mark grows out of its use,
not its mere adoption .…”10

United States Trademark Abandonment: Three
Years of Non-Use
Under United States trademark law, a trademark is
presumed abandoned11 after “non-use for 3 consecutive

years.”12 As a result, trademark owners’ non-use risks
their trademarks being cancelled after three years.13 The
party that applies for the trademark to be canceled must
prove non-use. Contrarily, the trademark owner that does
not use a trademark must prove “intent to use” to avoid
cancellation. As a result, the meaning of “intent to use”14
comes into play.

United States: Bona Fide Use
United States trademark law, embodied in the Lanham Act,15 uses the standard “bona fide use.”16 “Use” is
a broad term in that a trademark owner might think any
use may qualify as “intent to use” for the purposes of the
Lanham Act.
However, what some trademark owners consider
“use” may be nothing but a blanket attempt to maintain
rights to a trademark, but not actually use the trademark. Simply, a trademark owner may resort to “token
use.”17 “Token use” has taken many forms, but a constant and reoccurring one has been in the form of brand
maintenance programs. Among cases that analyzed the
trademark right in brand maintenance programs was
Procter & Gamble Co. v. Johnson & Johnson Inc. In Procter &
Gamble, Johnson & Johnson tried to wrestle ownership of
the trademark Sure, for feminine tampons, and Arrid, for
mouthwash, from Procter & Gamble. During discovery,
Johnson & Johnson exposed that Procter & Gamble had
a trademark retention program called the “Minor Brands
Program.”18 The purpose of the Minor Brands Program
was to ship small quantities of products for the sole
purpose of maintaining the trademarks in those products.
The court ruled that the Minor Brands Program did not
satisfy the “use” requirement sufficiently to withstand
a § 1064(3) “trademark cancellation based on abandonment” challenge because the use was not “bona fide.”19

CBS v. Silverman
Trademark abandonment was examined in the
landmark entertainment law case CBS v. Silverman.20 In
Silverman, a Broadway playwright began a stage play
in 1981, based on the “Amos ‘n’ Andy” characters from
a CBS television series and former radio show.21 After
the series ended, CBS decided to not promote “Amos ‘n’
Andy” in any capacity due to racial stereotypes portrayed
in the series. The Broadway playwright argued that CBS
had abandoned the “Amos ‘n’ Andy” trademark on the
grounds that CBS had not used the “Amos ‘n’ Andy”
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trademark since the 1960s. CBS’ defense was “that it has
always intended to resume using them at some point
in the future, should the social climate become more
hospitable.”22 The District Court sided with CBS. 23
Specifically, “the District Court concluded, however, that
CBS had successfully rebutted the presumption of abandonment arising from its prolonged non-use by offering a
reasonable explanation for its decision to keep programs
off the air and by asserting its intention to resume use at
some indefinite point in the future.”24
However, the Second Circuit was troubled by the interpretation of the statutory phrase “intent not to resume”
and asked: “Does the phrase mean intent never to resume
use or does it merely mean intent not to resume use within the reasonably foreseeable future?”25 The Second Circuit ruled that the latter interpretation was correct.26 Yet,
the Second Circuit acknowledged that trademark non-use
is not necessarily suspect and will not infer abandonment
by citing Saratoga Vichy Springs Co. v. Lehman27 and Defiance Button Machine Co. v. C & C Metal Products Corp.28 In
these cases, the saving conduct was that “the proprietor
of the mark had an intention to exploit the mark in the
reasonably foreseeable future by resuming its use .…”29
It is worth noting that the Second Circuit did consider CBS’s noble justification for not using the “Amos
‘n’ Andy” trademark for decades. Yet it could not overlook the fact that CBS had not used the “Amos ‘n’ Andy”
trademark:
[W]e believe that however laudable one
might think CBS’s motives to be, such
motives cannot overcome the undisputed
facts that CBS has not used its marks
for than 20 years and that, even now, it
has no plans to resume their use in the
reasonable foreseeable future…. [W]e
cannot adjust the statutory test of abandonment to reward CBS for such motive
by according it protection where its own
voluntary actions demonstrate the statutory protection has ceased. Moreover, we
see nothing in the statute that makes the
consequence of an intent not to resume
use turn on the worthiness of the motive
for holding such intent.30
Accordingly, the CBS case affirmed the long-held
belief in United States jurisprudence that trademark use
must be actual, continuous, and reasonably foreseeable
to rebut a cancellation challenge. Moreover, as Procter &
Gamble proved, trademark use must also be bona fide or
rise to level of being genuine. While “genuine use” is a
shade of “bona fide use,” “genuine use” is the actual standard to determine trademark use in other jurisdictions.

56

Singapore: Genuine Use
“Genuine use”31 is the standard of Singaporean
jurisprudence used to determine trademark validity. Lim
Ching Kwang v. Audi32 was a case that highlighted the
silhouettes of the meaning of “genuine use.” In that case,
German automaker Audi applied to revoke the trademark
“A1” used by Lim Ching Kwang in his Singapore spare
auto parts company. Kwang registered the “A1” trademark for Class 12 trademark registration for a multitude
of auto parts. Audi argued that Kwang’s use of the “A1”
trademark did not rise to level of “genuine use” pursuant
to § 22(a) of the Singapore Trademark Act. The hearing officer’s analysis was based on separating “token use” from
“genuine use,” and cited the English Court of Appeal case
Laboratories Goemar SA v. La Mer Technology Inc. (2005).33 In
that case, the court defined “token use” as serving solely
to “preserve rights in the mark.”34 On the other hand,
“genuine use” is a different standard. The La Mer opinion
cited the European Court of Justice opinion, Ansul v. Ajax,
which provided a detailed explanation of “genuine use.”
[R]egard must be had to all the facts and
circumstances relevant to establishing
whether commercial exploitation of the
mark is real, in particular whether such
use is viewed as warranted in the economic sector to maintain or create a share
in the market for the goods or services
protected by the mark.35
The evidence presented in Lim Ching Kwang v. Audi
showed that Kwang systematically used the “AI” trademark for torque brushes but not for other auto parts. The
hearing officer ruled that Kwang demonstrated genuine
use for torque brush but nothing else. As a result, the
hearing officer revoked Kwang’s class 12 trademark registration, except for torque brushes.
It is worth emphasizing that both the United States
and Singapore jurisprudence are askance to the notion of
trademark “token use.” While the United States and Singapore have different legal standards and traditions, they
share a belief that trademarks should actually be used in
commerce. Most of all, a trademark should not be warehoused solely to preserve rights to the trademark.

Apple v. Bigfoot Internet Ventures
Apple Computers, while a technology company, has
achieved pop-culture status to where Apple Computers is
now part of the entertainment realm.36 Yet, Apple’s dual
status as both a technology and entertainment company
has not stopped individuals from accusing Apple of
maintaining, but not actually using, some of its registered
trademarks. In Apple, Inc. v. Bigfoot Internet Ventures Pte
Ltd.,37 Bigfoot filed a revocation application on March 12,
2015 in Singapore. Bigfoot argued that Apple stopped using the “Sherlock” trademark once Apple introduced Mac
OS X 10.5 “Leopard” in 2007.38
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Apple Computers introduced Mac 8.5 in Singapore
in 1998.39 Apple Computers completed registration of
the trademark “Sherlock” in 2001 as the name of the
operating system for Mac OS 8.5.40 The deciding factor
of the case was whether the “Sherlock” trademark was
in “genuine use” at the time of application for revocation. The hearing officer divided the time frame into two
five-year periods, March 6, 2001-March 5, 2006 (the five
years after Apple first registered the “Sherlock” trademark), and March 12, 2010-March 11, 2015 (the five years
before Bigfoot filed the revocation application concerning
the trademark) to determine whether there was “genuine
use” of “Sherlock” by Apple. 41 The hearing officer started
the analysis by writing, “Although, it may seem surprising, the most convenient way of answering this question
is to begin with the end of ‘Sherlock.’”42

application is defeated. The Audi case illustrated how a
trademark owner that stopped using a trademark could
maneuver through the delineations of § 22(1)(a) and (b) of
the Singapore Trademark Act. In the Audi case, the hearing officer explained how a trademark revocation application could be defeated.

Apple argued that it put the “Sherlock” trademark
to “genuine use” throughout the first five-year period
(2001-2006). For the five-year period before Bigfoot’s challenge, Apple’s argument then turned on whether updates
counted as “genuine use.” Apple used Ansul43 to support
its argument that updates counted as “genuine use.” Citing Ansul, the hearing officer stated:

b. T
 he application for revocation was
filed on 31 March 2015. The 5-year
period prior to this application for
revocation starts from 31 March 2010.
The period of use (or non-use) in issue
is 31 March 2010 to 30 March 2015.

The European Court of Justice held that
the use of a mark in connection with
goods that were no longer newly traded
could nonetheless constitute genuine use
provided that the proprietor makes actual
use of the same mark for component
parts that are integral to the make-up
or structure of such goods, or for goods
or services directly connected with the
goods previously sold and intended to
meet the needs of customers for those
goods.44
“Although Mac OS 8.5 was no longer newly traded, it
continued to be supported with component parts (in this
case updates).”45 Accordingly, the hearing officer ruled
that the “Sherlock” trademark was put to genuine use in
the first five years (2001-2006) and the Bigfoot revocation
application was defeated as to the first five-year period.
However, as for the five-year period before the
revocation application, the hearing officer stated, “as
the Applicants rightly point out, the ‘Sherlock’ software
was removed from the Mac OS in 2007. This made all the
difference.”46 As a result, Bigfoot’s application to revoke
Apple’s “Sherlock” trademark was successful as to final
five-year period, and Apple’s “Sherlock” trademark was
revoked.47

Resumption of Use Can Defeat a Revocation
Challenge in Singapore
Suppose a Singapore trademark owner resumes use?
If this use falls within the five years before the trademark revocation application, the trademark revocation

15 ….the relevant dates under consideration are as follows:
a. T
 he registration procedure was completed on 18 January 2010. The 5-year
period immediately following the
completion of registration ended on
18 January 2015. The period of use (or
non-use) in issue is 19 January 2010 to
18 January 2015.

16. As the two sets of relevant dates
overlap, if I find that there is use of the
Subject Mark for any of the goods listed
in the Registration . . . the application for
revocation under both grounds must necessarily fail in relation to those goods.48
Accordingly, Kwang presented evidence that he used
the trademark “A1” in relation to sales of torque brushes
to a Russian customer, which included emails correspondence between himself and his Russian customer that
bore the “A1” trademark. As a result, Kwang defeated
Audi’s revocation application, but only for his “A1”
trademark of torque brushes.

The Resumption of Use in the United States Will
Not Restore Rights to the Trademark
Unlike Singapore, the United States trademark law
does not acquiesce to the resumption of trademark use
after trademark non-use. Rather, the trademark owner
can lose rights to the trademark after three years of
continuous non-use. The AmBrit49 case illustrates the
United States view that a trademark owner must use
a trademark or lose it. The fact pattern of the AmBrit
parallels Singapore’s § 22(1)(a) and (b)’s overlap
framework. In AmBrit, Kraft acquired the trademark
“Polar B’ar” from an ice cream producer, Southern
Diaries, Inc. (which had used the trademark from 19291932), but then Kraft did not use the trademark “Polar
B’ar” from 1932 to 1980. Then, in 1980, Kraft started
using the “Polar B’ar” trademark again extensively.
Plaintiff AmBrit f/k/a Islay Co. argued that Kraft’s
trademark should be canceled due to abandonment. Kraft
argued that its resumption of the use of the “Polar B’ar”
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trademark precluded Islay’s cancellation application.
The court sided with Islay. It cited Conwood Corp. v. Loews
Theatres, Inc.,50 writing, “[i]rrespective of whether a
competitor has used the mark in question, a registered
trademark, once abandoned, may be cancelled even after
the holder resumes use of the mark.”51
Transitioning from ice cream to bourbon, a recent
case held that an abandoned trademark is lost for good.
In an unpublished opinion, Allied Lomar v. Lone Star
Distillery,52 the plaintiff sued the defendant for trademark
infringement due to the defendant’s use of the “Cowboy
Little Barrel” trademark. The defendant counterclaimed
that the plaintiff abandoned the “Cowboy Little Barrel” trademark. The court sided with the defendant and
ruled that: “[u]se of a trademark after abandonment does
not revive a party’s rights in that mark . . . Once abandoned, the marks were free to anyone who wished to use
them . . . . ”53 The plaintiff appealed to the Fifth Circuit
and that court sided with the defendant, ruling that the
plaintiff’s trademark was abandoned.54

Conclusion
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The New York Yankees of the 1930s and the Issue of
Hate Speech in Sports
By Bennett Liebman
The New York Yankees of the 1930s
The New York Yankees of the 1930s won five World
Series championships and featured many of the greatest
players in baseball history: Babe Ruth, Lou Gehrig, Joe
DiMaggio, Bill Dickey, Tony Lazzeri, Lefty Gomez, and
Red Ruffing. Yet the Yankee outfield of that era featured
some of the most prominent bigots of any era in baseball.
The Yankees had Dixie Walker, who was one of the
leaders of the petition of the 1947 Brooklyn Dodgers players asking management to keep Jackie Robinson off their
team and claiming they would refuse to play with Robinson.1 The team also had Ben Chapman, who as the manager of the Philadelphia Phillies, aimed all kinds of verbal
racist abuse at Jackie Robinson in 1947.2 Veteran reporter
Harold Parrot wrote, “At no time in my life have I ever
heard racial venom and dugout abuse to match the abuse
that Ben sprayed on Robinson.”3 While a Yankee, Chapman was involved in anti-Semitic confrontations with
fans4 and allegedly “taunted Jewish spectators at Yankee
Stadium with Nazi salutes and anti-Semitic epithets.”5
In the late spring of 1936, the Yankees, tired of Chapman’s excesses,6 traded him to the Washington Senators
for outfielder Jake Powell. While not as skillful an overall
player as Chapman, Powell enjoyed a good 1935 (batting
.312). For the Yankees in 1936, Powell hit .302 and more
significantly hit .455 in the 1936 World Series, leading
the Yankees to a 4-2 series triumph over the New York
Giants. While Powell played in 11 major league seasons,
after 1936 he enjoyed minimal success.7 Yet on the bigotry
value scale, a trade between Chapman and Powell was a
fair one. Powell was a “very outspoken racist and antiSemite who had been accused of deliberately breaking
Hank Greenberg’s wrist during a violent collision that
cost the great Detroit first baseman just about all of the
1936 season.”8

Jake Powell Meets Kennesaw Mountain Landis
The issues with Powell came to a head in July of
1938. Before a game against the White Sox at Comiskey
Park, Powell was doing a live radio interview show with
broadcaster Bob Elson. Elson asked Powell how he kept
in shape during the off-season. Powell made a crude joke
about staying in shape by roughing up Blacks during his
time as a patrolman in Dayton.9 Elson stopped the interview and immediately apologized. It hardly mattered
that Powell was never a policeman in Dayton. For 1938,
his remarks went viral, and the African American press
called for organized baseball to take severe action against
Powell.10 A petition was quickly submitted to the umpires

at Comiskey Park, calling
for Powell to be barred from
baseball.
While the mainstream
press seemed to discount
the severity of Powell’s
statement (The New York
Times called it “a flippant
remark that was taken to be
offensive to Chicago’s Negro population”),11 baseball
commissioner Kennesaw
Mountain Landis suspended Powell for 10 days, citing
that he had made an ”uncomplimentary remark about a
portion of the population.”12 The suspension was issued
without a hearing, and apparently was the first of its kind
suspension issued by a commissioner for off-field conduct
and speech. Landis, to a certain extent, downplayed the
Powell incident, suggesting “that the remark had been
made thoughtlessly and without any intention of hurting anyone.”13 It was due “more to carelessness than
intent.”14 The problem was due to the use of an unscripted live radio interview.15
Commissioner Landis wanted to be able to take
praise for his swift actions against Powell while at the
same time being able to argue that because Powell’s statements were not directly related to baseball, the penalty
could not be severe. By and large, Landis was praised by
the African American press.16
The Yankees were not so fortunate. When Powell
played in Washington two weeks after the incident, the
fans threw glass bottles on the field at him.17 Fans in
Harlem suggested a boycott of the Yankees and even a
boycott of Ruppert Beer, the brand owned by Jacob Ruppert, the owner of the Yankees. The Yankees countered
by having its general manager Ed Barrow talk about the
relationship the Yankees had with the African American
community. (The Yankees helped support the YMCAs
in Harlem, often gave free tickets to children, and hired
African Americans as undercover police. The team did
not employ African Americans at stadium concessions,
but that was the choice of its concessionaire.) Powell,
himself, went to the bars in Harlem and bought drinks for
the patrons.18 The dancer Bill Robinson, who was a famed
Yankee fan, supported Powell publicly.19
While the Yankees kept Powell on its roster into the
1940 season, he was played sparingly. After the 1940
season, his contract was sold to the San Francisco Seals of
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the Pacific Coast League. Powell ended his career in 1945
playing for the Philadelphia Phillies, where ironically Ben
Chapman was his manager. Powell committed suicide in
1948 at age 40 while being questioned by the police for
writing bad checks.

Legacy of the Powell Case
The Powell affair ushered in two major developments
in sports. First of all, it played a significant role in furthering integration efforts in baseball. African American
media showed that its organized voice could be recognized at the highest levels of baseball. Additionally, the
hypocrisy of major league baseball—decrying racism
while maintaining a totally segregated sport—was demonstrated to much of America.20
The other legacy was punishment for off-field conduct and reprehensible statements not directly related
to sports. Yet, it took years for this precedent to set in.
For many decades, off-field activities that led to suspensions were gambling activities (which are certainly
directly related to on-field actions) and actual criminal
violations. National Hockey League (NHL) players Billy
Taylor and Don Gallinger were suspended for life in
1948 for their gambling.21 Well before Pete Rose, in 1943,
Philadelphia Phillies owner William Cox was banned for
life for gambling on his team’s games. In 1947, Brooklyn
Dodgers manger Leo Durocher was suspended for a year
for associating with gamblers.22 Jack Molinas of the Fort
Wayne Pistons was suspended indefinitely in 1954 by the
National Basketball Association (NBA) for his gambling.23
In professional football, New York Giant players Frank
Filchock and Merle Hapes were suspended indefinitely
for not reporting bribe offers. In 1963, the National Football League (NFL) suspended star players Alex Karras
and Paul Hornung for betting on games. Perhaps the
oddest gambling-related suspension was imposed by
Major League Baseball (MLB) commissioner Bowie Kuhn
on baseball greats Mickey Mantle and Willie Mays. They
were banned from organized baseball during the time
they worked for Atlantic City casinos.24
MLB suspended George Steinbrenner in the 1970s for
his federal felony of authorizing illegal campaign contributions. The original two-year suspension was reduced
to 15 months.25 In 1953, MLB forced St. Louis Cardinals
owner Fred Saigh to sell his club after a conviction for
federal tax evasion.26
Nonetheless, after the Powell incident, baseball and
other sports did not take action against participants who
made biased or racist statements. Major sports until the
1990s rarely took action against individuals engaged in
off-field misconduct.27 Only in the last quarter century
have sports leagues have started to take action against
individuals engaged in domestic violence, sexual assault
or cruelty to animals. This was not considered at the
time conduct detrimental to the game or conduct not in
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the best interest of the sport. Even into the 21st century,
“under former baseball commissioner Bud Selig, MLB
had never suspended a player for his involvement in a
domestic violence situation. Former NBA commissioner
David Stern did not suspend a player arrested for domestic violence charges for more than five games and some
players arrested were not suspended at all.”28 In more
recent years, NFL players, including Ray Rice, Ezekiel Elliot, Tyreek Hill, and Adrian Peterson, have been found in
violation of its personal conduct policies.29 In recent years,
MLB has suspended pitchers Aroldis Chapman, Roberto
Osuna, Domingo German, and Jeurys Familia for domestic violence.30

Penalizing Reprehensible Speech
MLB may have been upset at Ben Chapman in 1947,
but there was never a threat to suspend him. Nobody
suspended the players who may have tormented or organized against Jackie Robinson’s participation in baseball.
No suspensions were in order for anti-Semitic statements
aimed at Hank Greenberg or anti-Italian statements
directed at Joe DiMaggio, either. Minnesota Twins owner
Calvin Griffith stated in 1978 that he had moved the
Twins to the Twin Cities when he found that there were
only 15,000 Black people there.31 He said, “We came here
because you’ve got hard-working white people here.”32
Yet, in the 1990s the sports world would rediscover
the Powell precedent. It did not come in the case of Al
Campanis, the general manager of the Los Angeles Dodgers. In 1987, on the 40th anniversary of Jackie Robinson’s
entrance into the major league, Campanis indicated that
Black people lacked the “necessities” to serve as general
managers in baseball. He also suggested that Black people
lacked the “buoyancy” needed to be top swimmers. No
action was taken by organized baseball; instead, Campanis quickly resigned from his baseball position.
Yet the Powell precedent did reenter baseball in the
1990s, with the outspoken remarks of Cincinnati Reds
owner Marge Schott. She expressed her admiration for
Adolf Hitler and repeatedly voiced racist and anti-Semitic
statements. In the winter of 1993, MLB’s executive committee suspended Schott for a year for “using language
that is racially and ethnically offensive.”33 Her language
contained “the most base and demeaning type of racial
and ethnic stereotyping.”34
After her suspension, Schott repeated her obnoxious
behavior in 1996. She engaged in “another flurry of insensitive remarks about Adolf Hitler, Asians, the prime minister of Japan, umpires and women in the workplace.”35
She was suspended for two-and-a-half years and forced
to give up management of the team for that time. Perhaps
seeing the handwriting on the wall, Schott sold her interest in the Reds in 1999.
The Schott episode was soon followed by the John
Rocker episode. Rocker was a star relief pitcher for
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the Atlanta Braves. In a story published by Sports Illustrated, Rocker made disparaging “comments about
gays, Asian drivers and New Yorkers.”36 About foreigners, Rocker said, “The biggest thing I don’t like about
New York are the foreigners. I’m not a very big fan of
foreigners.”37 Commissioner Bud Selig suspended Rocker
for 28 days and issued a $20,000 fine. MLB players can
arbitrate their suspensions, and when Rocker appealed
Selig’s decision to an arbitrator, the penalty was reduced
to 14 days and a $500 fine.38
The NBA had its version of Marge Schott in Los Angeles Clipper owner Donald Sterling. The gossip website TMZ in 2014 posted a racist conversation between
Sterling and his mistress V. Stiviano. Sterling’s statements
expressed “deeply offensive, demeaning, and discriminatory views toward African Americans, Latinos, and
‘minorities’ in general, and demanded that a female acquaintance not associate publicly with African Americans
or ‘minorities’ or bring them to Clippers games.”39 NBA
commissioner Adam Silver banned Sterling for life and
fined him $2.5 million. The NBA forced a sale of the club.
While Sterling brought suit to prevent the sale, a federal
district court ruled against him.40 In November of 2016
Sterling dropped his suit,41 and the Clippers were sold.
At about the same time as the Sterling revelations
were made public, there were two other racial bias issues
that hit NBA management. Atlanta Hawks co-owner
Bruce Levenson voluntarily reported his racially offensive
email and stepped down from his ownership position.
Levenson in an email had written that “the Hawks fan
base was too heavily African-American and that this
was a problem for the team as it ‘scared away’ white
fans.”42 With Levenson’s voluntary departure, NBA commissioner Adam Silver did not need to act on his case.
Nor did Silver need to act in the matter of Atlanta
Hawks general manager Danny Ferry. Ferry in 2014,
in a conference call, had said about Cleveland Cavalier
forward Lual Deng, “He’s got some African in him. And
I don’t say that in a bad way other than he is a guy who
will do something behind you. He has a store front out
front that’s beautiful and great, but he may be selling
some counterfeit stuff behind you.”43 Based on this inappropriate remark, the Hawks conducted its own investigation of Ferry, Ferry took an indefinite leave of absence,
and eventually left his job.44
There have been other instances where sports executives have engaged in insensitive and racially inappropriate remarks. The patriarch of the family that owns the
Chicago Cubs, Joe Ricketts, 77, wrote in an email, “Therefore we cannot ever let Islam become a large part of our
society. Muslims are naturally my (our) enemy due to
their deep antagonism and bias against non-Muslims.”45
The Ricketts family apologized for the statements, and no
formal actions were taken against Cubs ownership.

Atlanta Hawks general manager Wes Wilcox, at a
meeting with fans in 2017, said, ““I know you guys may
be angry with me . . . but I’m used to it because I have a
black wife and three mixed kids, so I’m used to people
being angry and argumentative.”46 No action was taken
against Wilcox.
Miami Marlins manager Ozzie Gullen in 2012 told
Time Magazine that he “loved and respected” former
Cuban dictator Fidel Castro. For those remarks, Marlins
management suspended Guillen for five games. There
was considerable editorial support for Guillen across the
nation suggesting that Guillen had been improperly punished for political speech.47
In the 2017 World Series, Houston Astros first baseman Yurri Gurriel was suspended for five games for a racially insensitive gesture directed at Japan-born Dodgers
pitcher Yuel Darvish. After hitting a home run off Darvish
in the second inning of game three, Gurriel returned to
the dugout and made an offensive, racist gesture. Baseball
commissioner Rob Manfred determined that the penalty
was to be imposed not during the World Series, but at the
beginning of the next baseball season.
There have been several incidents involving homophobic activity. In 2012, Toronto Blue Jay shortstop Yunel
Escobar was suspended for three games by MLB commissioner Bud Selig for wearing an anti-glare face strip
displaying a homophobic slur written in Spanish. Five
years later, the Blue Jays imposed a two-day suspension
on outfielder Kevin Pillar for uttering a homophobic slur
in the course of a game against the Atlanta Braves.48 Back
in 2006, Ozzie Guillen called Chicago Sun-Times columnist
Jay Marriotti a derogatory term for homosexuals. No action was taken by organized baseball.

Where Do the Sports Leagues Stand on Hateful
Speech?
It is now a quarter of a century since the first Marge
Schott case, but it is fair to say that there is little consistency or even much principle involved in the outcome
of these cases. Nothing approaching a logical philosophy has emerged from these cases. We know that sports
leagues and/or teams will punish hate speech, but we do
not know what will go into determining the decisions and
the penalties. There are markedly more questions than
there are answers.
The first issue is whether there is a need to punish
hateful or inappropriate speech. In a nation devoted to
free speech values, should speech by sports participants
be regulated or censured? Should the marketplace simply
determine the reaction to the speech? Was it proper to
penalize Ozzie Guillen for praising Fidel Castro when
numerous American politicians and public officials had
praised the Cuban dictator?49 When the offensive remarks
were made orally in private or in a private email, should
they be the subject of disciplinary action?50
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What is the proper party to issue the discipline?
Should it be the team or the league office? Should the
league office only be involved if the team fails to act? Is a
sports commissioner the right person to make a determination on what constitutes hate speech? What qualifications do sports commissioners possess that make them
appropriate parties to determine what qualifies as culpable racist speech?
Assuming that hateful speech—including praise of
dictators—should be regulated, is there a hierarchy of
dictators and authoritarian regimes? Is there a higher penalty for praising Hitler or Stalin than there would be for
praising Mao, Pinochet, Pol Pot or Mussolini?
What ethnic groups are protected from hate speech?
We have witnessed penalties for speech aimed at Asians,
African Americans, Latinos, and Jews.51 Does that protection include Arabs, Muslims, Italians or other ethnic Europeans? Is expressed hatred for Israel or Zionism merely a
more subtle form of anti-Semitism?
Is there any sort of statute of limitations for hate
speech? What if the hate speech was uttered when a
sports participant was a teenager? We have seen in recent
years the uncovering of social media posts by players that
were certainly offensive. Milwaukee Brewer all-star relief
pitcher Josh Hader posted a series of offensive tweets
described as “racist, sexist and homophobic” when he
was 17. These tweets were not generally known by the
public until he was 24. He was not penalized by MLB.52 In
the same month of July 2018, when Hader’s tweets were
uncovered, Washington Nationals shortstop Trea Turner
and Atlanta Braves pitcher Sean Newcomb apologized for
racist and insensitive tweets written when they were in
their teens.53 They were not penalized, leaving open the
question of at what age does the responsibility for hate
speech set?
Is the setting of the hate speech significant in determining the penalty for hate speech in sports? If the setting
is during the contest (i.e. Kevin Pillar and Yurri Garriel),
is there a reason for a smaller penalty, due to the likelihood that the speech was unpremeditated? Does the fact
that the speech is part of a tradition of bench jockeying
in baseball—akin to “locker room talk”—that makes it
less deplorable? On the other hand, does the fact that this
speech is taking place in public during the action of the
game an aggravating factor for a penalty determination?
After all, in the Jake Powell case, one of the reasons for
Landis’ moderate penalty was that the statement did not
occur in the course of the game.
Should the executives of a team (including its field
management) be subject to higher penalties than the players? It would seem that the de facto expulsion of Bruce
Levenson for indelicately referring to a much-discussed
issue for 50 years of “white flight” might not merit the
same penalty as that of Donald Sterling.
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In the Donald Sterling case, the NBA utilized a private recording of a confidential communication. No consent to the dissemination of the recording had been given
by Sterling. Instead, TMZ obtained the recording from V.
Stiviano and distributed it. Is it proper for a sports league
to base a decision on hate speech while utilizing material
subject to basic privacy rights?54
What happens when the licensing authority is a
government agency? In professional boxing, Mixed Martial Arts (MMA), and horse racing, government athletic
commissions determine the penalties for licensees. Given
the First Amendment, can a government agency punish a licensee for offensive speech?55 For many years, a
number of high-profile fighters have made homophobic,
anti-Semitic, racist and/or misogynistic remarks. Champion MMA fighter Conor McGregor has been accused
of racism.56 Champion Floyd Mayweather has regularly
been accused of misogyny. Top fighters Manny Pacquiao,
Adrien Broner, and Dario Larralde have made a variety of
homophobic statements. Heavyweight champion Tyson
Fury has been accused of the superfecta of racism, sexism,
homophobia, and anti-Semitism.57 Yet licensing of all
these individuals has continued.
In horse racing, one would not be able to find regulatory actions for uttering offensive comments on religion,
nationality, sexism or nationality.58 Nor would there be
penalties for trainers and/or owners who stated a desire
not to employ Latino or female riders.
While not strictly governmental actors, it would be
interesting to see how international organizations and the
United States Olympic Committee might punish offensive
statements by athletes.
Finally, there needs to be some consideration of
misogyny in the sports workplace. While there was considerable controversy in the 1970s over women entering
men’s locker rooms, the misogyny issue has not currently
achieved the same degree of attention as racist, homophobic, and anti-ethnicity statements. Yet, one would expect
to see issues involving hostile work environments for
team employees at the offices of sports teams. This issue
was raised in 2008, when New York jets quarterback Brett
Favre allegedly sent X-rated photographs of himself to
Jets employee and sideline reporter Jenn Sterger.59 One
would also expect to see more incidents similar to that
which occurred with the Houston Astros in the fall of
2019. The Astros fired assistant general manager Brandon Taubman “who directed an obscenity-filled tirade
toward three female reporters.”60 Sports teams that treat
women reporters differently might be subject to hostile
work environment investigations, while at the same time
misogynistic comments and communications directed at
reporters by team members might require league disciplinary action.
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Commissioner Kennesaw Mountain Landis and Jake
Powell might not have guessed in 1938 where the precedent of a 10-game suspension for objectionable statements
would lead. While for a half century there was little
follow-up to this precedent, the maxim attributed to Joe
Louis—“You can run, but you can’t hide”—has returned
to sports.
All sports are now dealing with the problem of how
to deal with reprehensible statements by sports participants. Sports have entered this “political thicket,”61 and
nobody has yet figured out anything other than an ad hoc
resolution to these issues. More than 80 years after Landis
and Powell, we lack a consistent rationale for handling
these cases.
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Krell’s Korner is a column about the people, events, and deals that
shape the entertainment, arts, and sports industries.

Homes of the Braves
By David Krell

Once upon a time, Boston’s baseball loyalties were
divided between two teams—the Red Sox and the Braves.
That time ended in 1953, when the Braves left Beantown
for bratwurst and beer. Milwaukee welcomed the team,
beginning the trend of baseball migration in the 1950s—
Philadelphia Athletics to Kansas City; St. Louis Browns to
Baltimore (and redubbed the Orioles); Brooklyn Dodgers
to Los Angeles; and New York Giants to San Francisco.
Braves owner Lou Perini deflected pleas from Governor Christian Herter, Mayor John Hynes, and the Boston
Chamber of Commerce. There was a theory—or at least, a
hope—that keeping the Braves in Boston would let Perini
field offers from potential buyers. Herter and Hynes combined their political savvy to make this happen, resulting
in Boston Globe journalist Joseph F. Dinneen, Jr. chronicling their last-ditch effort and recounting the politicos’
telegram: “Removal of the Braves’ franchise from Boston
will have a disturbing and far-reaching effect on the city.
We appeal to you to reconsider the proposed removal, at
least for 1953, so that other arrangements may be worked
out and so that an opportunity may be provided other
interests to purchase and retain the franchise in Boston.”1
Civic pride notwithstanding, their efforts were for
naught. Further, Perini had a trump card—the Braves
owned the Triple-A Brewers in Milwaukee; therefore, territorial rights were not a concern. Though Perini had the
right to move the Brewers, displacing the team mandated
a payment of $50,000 in compensation to the American
Association. Perini transported the Brewers to Toledo,
changed the team name to Sox, and won the 1953 AA
pennant.
Milwaukee County Municipal Stadium, initially constructed for the Brewers, became the home of the city’s
new ball club. To say that it was a bargain is like saying
that Hank Aaron was an ordinary hitter. The Wisconsin
State Journal reported that the Braves’ rent would be
$1,000 for the first two years of occupancy, followed by
5% of “ticket sales and concession income” through 1957.
Renegotiations were expected after that five-year term.2
Although public funding financed the ballpark, it seemed
that the glamor of a major league team outweighed Mil-

waukee’s monetary priorities for the moment. Plus, the
county still maintained control of the parking concessions,
a lucrative revenue source, considering the expansion of
suburbs and car usage in the 1950s.
The morale boost that a city gains from major league
status cannot be quantified. Wisconsin sportswriter Red
Wyczawski observed, “The thing that amazed us most
was the tremendous spirit which prevails in and around
the stadium once the Braves get on the field. From the
moment the public address system announces the lineups, the fans start whooping it up and they don’t relent
until the last man is retired. It’s remarkable. Even when a
player hits a foul ball the fans applaud him.”3
Milwaukee’s first love affair with major league
baseball lasted a little more than a decade; Perini sold the
team in 1962. By the mid-1960s, the new ownership group
sought to move the Braves to Atlanta, sparking a lawsuit
between the state of Wisconsin and the team. Their battle
went to the Supreme Court of Wisconsin.4
The state’s argument relied on classifying baseball as
an activity of interstate commerce and the Braves organization’s migration scheme as acts of conspiracy, restraint
of trade, and monopoly. However, the argument pointed
to the Wisconsin antitrust statute, not the federal law that
contravened.5 It advised that the issue required Congressional action, not judicial intervention.
If Wisconsin were allowed to prevent the Braves from
moving out of the state, then other states with conflicting
priorities would be allowed to do the same. Chaos would
result because a state would not likely take into factors beyond its border’s account. “There may well be thought to
be a national interest in a wider distribution of available
franchises throughout the country, but it may be doubted
that a state will be objective in deciding whether that is an
appropriate consideration, nor what the answer should be
in a given case.”6
Though the Wisconsin Supreme Court’s ruling allowed the Braves move to Atlanta, it chastised, “The
record strongly suggests that the defendants gave little
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heed to the interests of the Milwaukee community, and
to the injury which the move would cause. There ought,
we think, to be included in any law which Congress may
pass upon this subject some provision which would protect communities, either those who have or hope to have
home teams, from arbitrary and unfair dealing.”

Endnotes

The United States Supreme Court refused to hear the
appeal.7

4.

Milwaukee became a major league city again in 1970.
When the Seattle Pilots—one of four expansion teams in
1969—battled severe financial issues, Bud Selig, a former
minority owner of the Braves, led a group to buy the team
and transplant it to Milwaukee. When the Pilots’s ownership entity was declared bankrupt, Selig’s group closed
the sale.8
In a nod to history, Selig et al. redubbed the team—
the Brewers. Though Milwaukee had suffered a loss and
bitterness remained when the Braves moved to Atlanta,
restoration of major-league status somewhat assuaged the
feelings. Little, if any, attention was paid to the journey;
Milwaukee’s gain came at the psychological, financial,
and civic expense of another metropolis losing its team.
What was good for the goose was good for the gander, apparently.
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