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RESOLUTION

WHEREAS, the President of the New York State Bar Association appointed a
Special Committee on Cameras in the Courtroom pursuant to a resolution adopted by
the House of Delegates on June 24, 2000; and

WHEREAS, the Special Committee has issued its final report; and

WHEREAS, the Special Committee communicated with every Bar Association in
the country to obtain reports or studies on the issues relating to cameras in the
courtroom; and

WHEREAS, all of the studies provided to the Special Commitiee by Bar
Associations and other professional groups from other states favor cameras in the
courts; and

WHEREAS, the Special Committee surveyed the laws of the other states with
regard to cameras in the courtroom and found that 33 states currently permit cameras in
the court under conditions similar to those which the Special Committee proposes, but
the Committee proposal contains safeguards present in no other state; and

WHEREAS, the Special Committee undertook to interview lawyers and judges
with actual experience with cameras in the courtroom in New York during the ten year
experimental period, and based upon those interviews found that there is no pattern of
specific harm in specific cases and no substantial evidence that cameras adversely
affect the outcome of trials; and

WHEREAS, the Special Committee concluded that cameras or televised trials can
aid the public in understanding the legal system and the lawyer’s role in it, and that
public understanding the legal system and the lawyer’s role in it, and that public
understanding and trust is fundamental to our system of justice and our ability to
function as lawyers.

NOW, THEREFORE, BE IT RESOLVED, that the recommendation that cameras
be returned to the courtrooms of this state under the limitations, safeguards and
conditions set forth in the report of the New York State Bar Association Special
Committee on Cameras in the Courtroom, and that the report hereby is adopted as the
position of the New York State Bar Association.
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EXECUTIVE SUMMARY

The report of the Special Committee on Cameras in the Courtroom contains
the following findings:

-All of the studies provided to the Committee by Bar Associations and other
professional groups from other states favor cameras in the courts;

-The four studies of cameras in the courts in New York, including the most
recent study of 1997, chaired by Dean John Feerick all reach the conclusion that the

experiment with cameras in the courtroom was successful, and that cameras should
be permitted in the courts on a permanent basis;

-33 states currently permit cameras in the court under conditions similar to
those which the Committee proposes, but the Committee proposal contains
safeguards present in no other state;

-Based upon the Committee's interviews of people with actual experience with
cameras in the courts in New York, the Committee concluded that there is no pattern

of specific harm in specific cases and no substantial evidence that cameras adversely
affect the outcome of trials;

-Cameras or televised trials can aid the public in understanding the legal
- system and the lawyer's role in it, and that public understanding and trust is
fundamental to our system of justice and our ability to function as lawyers;

-That in those states which require consent of the parties for television
coverage, such coverage is rare or non-existent;

Based upon the Committee's findings, the Committee recommends the
following be implemented as part of legislation authorizing a two-year experiment:

1. That consent of the parties not be required to permit audio-
visual coverage of judicial proceedings;

2. That there be television coverage of the proceedings of the
Appellate Divisions and Court of Appeals of the State;

3. That applications for audio visual coverage of trials be made
to the.assigned trial judge no later than 30 days in advance
of jury selection so that attorneys are not burdened with the
issue on the eve of trial;

4. That the decision as to whether a particular trial is to be
televised be decided by the trial court judge who is to take
into account a number of factors and safeguards, including:



Importance of maintaining public trust and

confidence in the legal system

. Importance of promoting public access to the
judicial system
Parties’ support of or opposition to the request
Nature of the case

. Privacy rights of all participants in the proceeding,
including witnesses, jurors and victims

. Effect on any minor party, prospective witness,
victim, participant in, or subject of the proceeding

. Effect on the parties’ ability to select a fair and
unbiased jury

. Effect on any ongoing law enforcement activity in
the case
Effect on any unresolved identification issues
Effect on any subsequent proceedings in the case
Effect of coverage on the willingness of witnesses
to cooperate, including the risk that coverage will
engender threats to the health or safety of any
witness

. Effect on excluded witnesses who would have
access to the televised testimony of prior
witnesses

. Scope of the coverage and whether partial
coverage might unfairly influence or distract the
jury
Difficulty of jury selection if a mistrial is declared
Security and dignity of the court
Undue administrative or financial burden to the
court or participants
Interference with neighboring courtrooms
Maintaining orderly conduct of the proceeding
Assessing the potential harm that may be caused
to the patient-provider relationship

o Whether disguises such as voice distortion or use
of the mosaic effect will provide sufficient
protection

) Whether the electronic media has any greater

impact than non-electronic access to the

courtroom

o  Any other fact that the judge deems relevant

That there be no presumption in favor or against cameras
in the court;

That the judge is specifically required to take into account the
parties' support or opposition to television coverage;



10.

11.

12.

13.

14.

15.

16.

17.

That the trial judge's ruling be appealable to the Appellate
Division de novo with an automatic stay,

That applicants to tape or broadcast trials be required to tape
the trials in their entirety for educational purposes and to
reduce the likelihood of taping solely for sound bites;

That the taping and broadcasting include only those parts of
the trial which are presented to the jury and motions,
arguments on evidence and any other matter not presented
to the jury be excluded from the taping or broadcasting;

That a non-party withess may have his voice distorted and
his face obscured without any showing for good cause, but
simply upon request;

That non-party witnesses also have the right to object to
having their testimony televised upon a showing of good
cause which would include physical harm, damage of
reputation, or other similar factors;

That defendants be able to prevent being televised on the
same basis;

That special protections be given to victims of sexual assault
and domestic violence by having a presumption against
audio-visual coverage on all sex offense cases and all
domestic violence cases;

That special safeguards be given for children, including an
absolute prohibition on audio-visual coverage of any child.
Any further prohibition on coverage of all cases involving
children unless special findings are made;

That there be a presumption against coverage of matrimonial
proceedings;

That the standards include specifically the support or
opposition to the request;

That the limitations on television coverage contained in

previous judiciary law section 218 be cartied forward and
include the following:

a) the right of the trial court having discretion
throughout the proceeding to revoke,
approve or limit the coverage,

5



And, in addition,

18.

19.

f)

9)

h)

That the State Bar fund the production of an educational
videotape for joumalists on how to cover trials within the
context of legislation authorizing audio-visual coverage of

no audio pickup of conferences between
attorneys and their clients;

no coverage of an undercover police officer;

no coverage of an arraignment or
suppression hearing without consent;

no judicial proceeding shall be scheduled,
delayed or continued at the request of or for
the convenience of the news media:

no coverage of a witness if the coverage is
liable to  endanger the safety of any person;

no coverage of a proceeding otherwise
closed to the public; and

no coverage which focuses on or features a
farnily member of a victim or a party in the
trial of a criminal case, except when such
family member is testifying.

judicial proceedings.

That the Office of Court Administration develop an enhanced
judicial training program to familiarize all judges with the
applicable statutory and administrative provisions and
safeguards (as originally recommended by the Feerick

Committee).



CAMERAS IN THE COURTROOM

INTRODUCTION

At the House of Delegates meeting held in June 2000, following the
recommendation of the Executive Committee, the House called for the formation of a
Special Committee to evaluate and make recommendations on the issue of audio/visual
coverage of court proceedings in civil and criminal matters. In early September, President
Paul Michael Hassett appointed the members of the Committee and since that time, we
have followed the meeting schedule set forth in Appendix A.

The preliminary report of this Committee was presented to the House of Delegates
at the January 27, 2001, meeting at which time comments were solicited. Additionally,
comments were solicited from all local Bars and the relevant Sections. Since that time, the
Committee has received comments from various Sections and Committees, all of which
can be found in Appendix J. We appreciate those groups taking the time to respond,
whether or not they agree with our conclusions.

In our preliminary report, we had included the concurrence of Mark Zauderer and
since that time, we have received the concurrence of committee member Stephanie
Abrutyn and the dissent of committee member Leroy Wilson, which are likewise included.

Martin Adelman, \;vho is a member of this Committee, has dissented at length and
his dissent is also included. The Chair and the members of the Committee particularly
appreciate the role of Mr. Adelman on our Committee. We appreciate his bringing to us
his perspective, both in the deliberations of the Committee and in the written dissent, and
his collegiality in doing so.

The purpose of our work was to develop a record upon which the House could



make its decision. At the time the decision was originally to be made in June of 2000,
much of this material was not before the House, and whatever the decision of the House,
we hope that our efforts provide an informed basis for the debate.

Obviously, reasonable people can disagree about the issues, and predictably there
was not unanimity on the Committee, any more than there is unanimity in the profession.

However, as a result of our research and deliberations, a consensus among a majority of
the Committee developed. The majority consensus is that cameras should be permitted
in the courts of New York with adequate safeguards, particularly to protect witnesses, but
without a requirement that the parties consent to coverage.

We believe that our recommendations represent a balanced middle-of-the-road
approach. Martin Adeiman's dissent refers to "unrestricted television access", but the fact
is that our proposal is far from unrestricted and contains a number of safeguards designed
to protect the rights of all participants. Many of the safeguards we adopted were proposed
by Mr. Adelman during the course of our deliberations and were voted against by some of
our members. The fact that the approach is balanced is demonstrated in part by the
concurrence of our member Stephanie Abrutyn and the comments from the Media Law
Committee who believe we did not go far enough, as compared to Martin Adelman's
dissent who believes we'went too far.

We believe that cameras should be permitted in court for the benefit of the
profession, the legal system and the public. We do not make these recommendations in
an attempt to serve the n;edia or to otherwise benefit the media or to serve the commercial
interests of the media.

We recognize the primary purpose of a trial is to do justice and we recognize that

criminal defendants are entitled to a fair trial under the Constitution. We further recognize
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that these purposes are paramount to educating or informing the public about the legal
profession and the legal system. However, we believe these objectives are not necessarily
mutually exclusive and both can be achieved in appropriate cases with the proper
safeguards.

Martin Adelman's dissent in the introduction makes the blanket statement that our
study‘confirmed that "an average person may be lost to the fact finder or perceived as less
credible." His dissent uses the term "may", but we found no actual pattern or problem of
losing witnesses and particularly not where available safeguards were used. As will be
discussed later, we propose that witness protections include an automatic right to the most
modern mosaic to obliterate or disguise the witness' face and voice. Furthermore,
additional protections are provided for withesses based upon the .consideration of a
number of factors, including the risk of safety to any person.

BACKGROUND

From 1987 to 1997, cameras were permitted on an experimental basis in the courts
of this state under Section 218 of the Judiciary Law, except for a one (1) year period. In
1997, experimental Section 218 was not extended and Section 52 of the Civil Rights Law,
which prohibits coverage of trials, then became applicable.

The issue remained more or less dormant until the decision by Judge Joseph Teresi
in People v. Boss, 182 M.2d 700 (2000), the so-called Diallo case. In that case, Judge
Teresi found Section 52 prohibiting trial coverage to'be unconstitutional "as an absolute
ban on audio/visual covérage in the courtroom."

Thereafter, in Santiago v. Bristol, 273 A.D.2d 813, 709 N.Y.S.2d 724 (4th Dept.

2000), the Fourth Department held that the trial judge erred in permitting Rochester



television stations to intervene in a murder trial, ruling that the trial court had no authority
to permit cameras in the court and declining to find Section 52 unconstitutional. The
Santiago case was appealed to the Court of Appeals, but the appeal was dismissed
because the case had been decided on the non-constitutional ground that the
constitutionality of the statute should have been challenged under a declaratory judgment
action. More recently, in Erie County, a trial judge permitted cameras to televise portions
of a criminal trial. In so doing, she relied on her judicial discretion notwithstanding the
earlier Fourth Department ruling in Santiago.

The issue is made all the more timely by the recent experience with the Presidential
election ballot recount proceedings in Florida which were televised gavel to gavel in the
trial court and the State Supreme Court. Further, the failure of the Supreme Court of the
United States to permit cameras to televise
one of the most important cases ever to be heard brought the issue to the forefront of
public attention.

Most recently, in People v. Schroedel, Frank J. LaBuda, Sullivan County Court
Judge, held that because of the decision in the Diallo case, courts have the discretion to
permit cameras in the court. The court, in his discretion, permitted still cameras with the
following language:

"All criminal trials in America must be open to the public
and, consequently the media, under the United States
and New York Constitutions, except under clear and
compelling reasons to close such proceedings. The
question is has the twenty-first century come to
recognize a presumptive constitutional right to allow a
nineteenth century technology, i.e., cameras in the

courtroom?”

Thus, there is confusion in this state on the issue of cameras in the court and the
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issue should be resolved for the guidance of the courts and the parties.
Public clamor, one way or the other, as discussed in Martin Adelman's dissent, is
irrelevant.
EARLIER STUDIES

Our methodology was to not reinvent the wheel, but rather to begin by attempting
to pull together studies and reports previously written on the subject. The documents we
obtained are listed in Appendix B. We found that the Bar Associations and professional
groups from other states which have studied the issue and prepared reports on the subject
favored cameras in the courtroom. Contrary to the suggestion of Martin Adelman's dissent
that somehow we have omitted "other state's studies" of Bar Associations opposing
cameras in the court, such studies are not included because we did not find any
notwithstanding the fact that we communicated with every Bar Association in the country
asking for such studies.

The studies we did locate include a report by the Conference of Chief Justices of
State Courts adopted on August 2, 1978. In the resolution, the Conference recommended
that the Code of Judicial Conduct be amended to permit the supervisory court in each state
and Federal jurisdiction to "allow television, radio and photographic coverage of judicial
proceedings under their supervision."

In the late 1970Q's, the Florida Supreme Court, following a one (1) year experiment,
determined that the fears that lawyers, judges, witnesses or jurors would be unable to

perform their duties were "unsupported by any evidence." |n Re Petition of Pos:-

Newsweek Stations, Inc., 37 S.2d 768, 775 (Fla. 1979).

In determining to permit television coverage, the Florida Supreme Court stated:
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“In reaching our conclusion we are not unmindful of the
perceived risks articulated by the opponents of change.
However, there are risks in any system of free and open
government. A democratic system of govemment is not
the safest form of government, it is just the best man
has devised to date, and it works best when its citizens
are informed about its workings."

Id. at 781.

In 1982, the ABA reversed its earlier position opposing cameras and adopted its
Criminal Justice Standard 8-3 which removed the ban on cameras, but permitted such
cameras in the sound discretion of the trial court.

The Califomia Task Force for the Photographing, Reporting and Broadcasting in the
Courtroom studied the subject shortly after the O.J. Simpson case. In recommending that
cameras continue to be permitted in California
courts with safeguards, the Task Force finding was similar to the position which will be
recommended by this committee. Their report said:

“The task force believes balancing the competing policy
interests compels a conclusion that a total ban on
cameras in the courtroom would be inappropriate. The
task force also believes that society’s interest in an
informed public, recognized in the planning and mission
of the Judicial Council, is an important objective for the
judiciary, which would be severely restricted by a total
ban. Today's citizen relies too heavily on the electronic
media for information; yet actual physical attendance at
court proceedings is too difficult for the courts to
countenance a total removal of the public’s principle
news source."

Judicial Council of California Administrative Office of the Courts, Report of the Task
Force on Photographing, Recording and Broadcasting in the Courtroom, 10 (1996)

A pilot project was conducted in the Federal courts from July 1, 1991 through
December 31, 1994. The program covered only civil proceedings and only in selected

courts. Upon completion of the study, the results were evaluated by the staff of the
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Federal Judicial Center which recommended that the coverage be extended to all Federal

courts. However, the Federal Judicial Council, in a divided vote, voted not to permit

cameras.

Thereatfter, the Federal Bar Council Committee on Second Circuit Courts issued a
report in 1998 recommending that cameras be permitted in the Federai courts.

“...it is the overwhelming consensus of the Committee
that the public is entitled to exposure to courtroom
proceedings. The experience throughout the country
has been largely positive. The initial fear of a
detrimental effect on court proceedings has largely not
been bome out by the actual experience. Experiments
too have demonstrated that participants become
accustomed to the presence of the media in most
situations -- so that the presence of the media is largely
forgotten."

Federal Bar Council Committee on Second Circuit Courts, Recommendation on
"Cameras in Courtrooms”, 25 (1998).

The issue was studied in New York on four separate occasions and at the end of
each experiment, the recommendation after each study was that the experiment be
continued.

in March 1989, upon completion of the first experiment with cameras in the court,
Judge Albert M. Rosenblatt, Chief Administrative Judge, issued his report. Judge
Rosenblatt recommended that the experimental status of cameras in the court not end.

The conclusion he reached is stated in part as follows:

"The information gathered during this ‘experiment’
demonstrates that audio-visual coverage does not
adversely affect judicial proceedings. The concerns
expressed before the experiment have been
satisfactorily answered by the actual experience with

audio-visual coverage in the courts during the past
fifteen months."
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Albert M. Rosenblatt, Report of the Chief Administrative Judge to the Legislature,
the Govemor and the Chief Judge of the State of New York On Effect of Audio-Visual
Coverage on the Conduct of Judicial Proceedings, 112 (1989)

Following the experiment of 1991, Judge Matthew T. Crosson, Chief Administrator,
issued a report also recommending permanent enactment of the statute.

Similarly, in May 1994, a Committee chaired by Judge Burton B. Roberts issued its
report and likewise, concluded that the experiment should end and cameras be made
permanent. In so recommending, the Roberts Committee found the following:

"Based on this analysis, the Committee concluded that
the benefits of New York's cameras in the courts
program are substantial. Most important, audio-visual
coverage of court proceedings serves an important
educational function. . . These benefits heavily outweigh
the minimal, if any, negative effects of the program. . .
Further, the numerous studies and surveys conducted
in New York and throughout the nation uniformly have
established that audio-visual coverage has no adverse
impact on the vast majority of participants in court
proceedings, including witnesses and jurors."

Report of the Committee on Audio-Visual Coverage of Court Proceedings, vi-vii
(1994).

The Roberts report also contained a letter from Kevin M. Dillon, the President of the
District Attomey's Association, detailing the past history of support for legislation permitting
cameras in the court and expressing his continuing support.

Similarly, in 1997, cameras in the court was studied by a committee chaired by John
D. Feerick, Dean of Fordham Law School. In recommending that cameras be continued,
the Committee stated in bart the following:

"Our review of the experiment, the fourth of its kind in
New York since 1987, did not find any evidencs that the
presence of cameras in New York cases has actually

interfered in a particular case with the fair administration
of justice...We believe that the public nature of a trial
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and the public's right of access to a trial support the
adoption of a law permitting television coverage of court
proceedings under the careful control and supervision
of trial judges, who must retain their unfettered
discretion to determine whether or not to admit cameras
to their courtroom, taking into consideration the
concerns of trial participants."

New York State Committee to Review Audio-Visual Coverage of Court Proceedings,
An Open Courtroom, Cameras in New York Courts, 1995-97, 1 (1997)

Thus, each study of the experience in New York with cameras in the court
pronounced the experiment to be a success and urged that it be continued. Similarly,
nationally, all of the studies which came to our attention favored cameras.

Contrary to the suggestion in Martin Adelmén's dissent, in our preliminary report we
specifically recognized that, in each of the reports which recommended that cameras be
permitted, there nevertheless were a minority of people surveyed who believed that there
were problems with cameras. Both Martin Adelman's dissent and the Criminal Justice
Section rely significantly on those minorities to argue that cameras pose a risk to fair trials.
We carefully considered how to deal with that issue, and our determination was to attempt
to interview people who have had actual experience with cameras in New York during the
ten year experimental period to determine the extent to which the presence of cameras
create real problems not otherwise present at trial. Significantly, during that period,
consent of counsel was not required, but rather whether cameras were to be permitted was
in the discretion of the trial judge.

Martin Adelman's.’dissent's reliance on the Marist Poll commissioned by the Feerick
Committee is a good example of the methodology we purposely avoided. Our goal was
to try to determine what actual experiences were with cameras in the court, rather than

what people might say in the abstract about cameras to a pollster. Our view was that if

15



those general attitudes in the Marist Poll caused a real problem, they would appear in
reality in actual cases. We found no evidence that those attitudes carried forward.
INTERVIEWS

Our methodology in conducting the interviews was to attempt to talk to people about
specific cases and specific problems. In so doing, we hoped to avoid generalities and
fears of what might happen. Our hope was to go behind the surveys which indicated that
a minority of people had problems to determine if any problems were real and recurring
and related to the presence of cameras. We wanted to see if isolated incidents were being
overblown. We also wanted to hear specifics because we believed that specifics are more
credible in determining the extent of a problem. Further, specifics would aid us in
fashioning safeguards or remedies to alleviate those problems.

To obtain names, we wrote to each Bar Association in the state to identify people
who had experience with cameras (See Appendix C). Each of those people, to the extent
they would respond, was interviewed. Furthermore, the New York County Lawyers’
Association interviewed New York City lawyers with actual cameras experience.. The State
Bar Committee members interviewed 45 lawyers and judges. In addition, we held a
meeting on October 26 at which time the Committee interviewed other people with actual
experience (as noted in Appendix A). (See also Appendix D for list of persons interviewed
by phone or letter and Appendix E for a copy of the Questionnaire).

Our review of the results of the interviews is that there was no such pattern of
recurring instances of problems which affected the outcome of trials, with cameras present.

With regard to the question of whether cameras made jury selection any more difficult, 27

replied that it did not. One replied that someone did not want to sit because of the
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publicity, but publicity is a fact of life in a high profile case related to the presence of
cameras. One was concemed that cameras affected the jurors' perception.

Similarly, on the question of distraction of jurors, the overwheiming response was
that there was no effect, except for the distraction of camera people coming in and ot of
the courtroom and the use of flash cameras. Specific measures are recommended in this
repoﬁ to eliminate this distraction. With the exception of physical distraction which will be
dealt with later in the report, only one person reported that jurors were distracted.

In our view, the ultimate issue is whether cameras in the courtroom adversely affect
the outcomes of trials, thereby depriving parties of their right to a fair trial. As pointed out
in Martin Adelman's dissent, proponents of cameras often argue that cameras do not
adversely impact the outcome of cases because "no case has ever been reversed because
of a camera's presence", which is true. However, the purpose of our interviews was to
determine the extent to which lawyers claimed in specified cases that the outcomes of the
cases had been affected by cameras in a specific way even though the result was not
appealed.

During our interviews, we asked that ultimate question: Was the outcome of the
case affected by the presence of cameras? Of the 22 lawyers and judges who answered
the question, 20 said no that cameras did not have any affect. One said yes, but did not
know for sure, and one said that he did not know.

Similarly, the New York County Lawyers interviewed more than 25 lawyers with
actual expérience who wére asked essentially the same question with essentially the same
result, acc:rding to Margaret Finerty, chair of the New York County Lawyers’ Special Task
Force.

Certainly, with the adamant opposition to cameras of many of the people whom we
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interviewed, if cameras had an adverse impact on the outcome of a trial, we would have
been told so.

While our survey is hardly scientific in that we are not social scientists, we did
expect if there were other real problems we would see them on more than a random basis.

We concluded that had there been a significant pattern of concern, more lawyers
would have reported an actual impact on their case. People who try cases know when
their case has been hurt. Cases are not tried under laboratory conditions and can be
affected by such random acts as insufficient time on voir dire, the doctor not being able to
find a parking place, or a trial not starting on time, or the witness having a fight with his
spouse before coming to testify, or simply not beiﬁg able to understand the questions in
a courtroom. We, as lawyers, know when a problem has affected the outcome of a trial
and we would have expected to see patterns or at least recurring problems if cameras
adversely impacted trials and we did not see any.

From all of the questionnaires from our interviews, Martin Adelman's dissent was
able to cite only two claims that witnesses were lost because of cameras. However, in the
questionnaire from the Albany lawyer who claimed to have lost two witnesses as a result
of cameras, the following question was asked:

Are you able to separate the unwillingness the witness
expressed because of the cameras from the fact that
there would be other media coverage in an open
courtroom with a crowd?
No.

(Compilation of Telephone Interviews, Section 5d., p. 142).

Thus, the lawyer was unable to distinguish whether the witness' reluctance was

because the case was highly publicized and whether the witness would have declined to
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testify even in the absence of cameras. Furthermore, he was unable to remember whether
he asked that the witness' face be obliterated or obscured. Under the law in effect during
the experiment, a witness was automatically entitled to have his or her face obscured and
voice disguised. The fact that he said did not recall whether he asked for the full
protections for the witness indicated to us that the problem was avoidable.

Martin Adelman's dissent also cites the testimony of the Public Defender who stated
that "he believed he lost one witness because of cameras", but Martin Adelman's dissent
omits the further.statement that the Public Defender did not bring the problem to the
attention of the judge because it was early in the experience. He was of the opinion that
a disguising feature such as a blue dot or mosaic would have helped. The Public Defender
was also of the opinion that “if cameras were hidden behind the wall and were otherwise
unobtrusive that would soive the problems of withesses' nervousness.”

Martin Adelman's dissent, in arguing that television cameras affect witness
demeanor, relies on selected parts of the comments from only five of the people we
interviewed, and those comments must be placed in context.

The lthaca lawyer, extensively quoted in Martin Adelman's dissent specifically
stated that "l do not recall any defense witness who did not testify on account of the
presence of the camera.” He also stated that he did not know whether any witnesses in
his cases became so nervous that their nervousness affected their testimony.

These comments are particularly important because the Ithaca lawyer, in his 23-
page response to our qﬁestionnaire, was clearly opposed to cameras and by his own
statement was opposed to cameras from the beginning. Therefore, if there were in fact
any defense witnesses who did not testify, he would have recalled and he also would have

been able to determine if his case was affected.
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Martin Adelman's dissent also refers to a Suffolk lawyer, but omits from the quote

from the questionnaire the following question and answer from the same lawyer:
Did you have any case in which a witness
was reluctant to testify because of the
presence of cameras?
No.

" With regard to the Erie County Assistant District Attomey, Martin Adelman's dissent

quotes him as saying the following:
In almost every case, at least one witness
did object (nearly always the family of the
victim and frequently eye-witnesses).

Martin Adelman's dissent omits the sentence which follows the quote which is:

The rationale was generally fear for personal
safety, as the witness frequently lived near
the defendant or at least one of the defendant's
friends or family.

(Compilation of Telephone Interviews, Section 5, p. 146)

A specific standard in determining whether a court will permit a witness not to be
televised or permit cameras at all is the personal safety of the witness. Indeed, this
safeguard was included to address this very concem. There is no indication by the
Assistant District Attomey that any witnesses were lost or that the judges did not honor the
request for exclusion. Rather, the indication is that judges freely honored the request not
to televise witnesses.

The Rochester Public Defender, cited in Martin Adelman's dissent, stated he has
seen cameras impact the case, (usually the prosecution's case) because the withess is not

as credible or seems more guarded. The beginning of that answer is as follows:

Thinks that even professional witnesses (coroners, etc.)
become more nervous when cameras are present.
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(Compilation of Telephone Interviews, Section 6, p. 148).

No other witness cited this potential or noted such an impact.

In addition to the interviews conducted by individual members, the Committee also
conducted one day of in-person interviews with the full Committee in New York City. From
those interviews, Martin Adelman's dissent quotes at length from the statement by a New
York City prosecutor whom he called to testify before the Committee. However, the
prosecutor also acknowiedged the fact that in each of the cases in which she had advised
the judge of problems with the witnesses, cameras were not permitted. Most importantly,
she also acknowledged that she had not been involved in a case in which cameras had
been in the court. The majority of the Committee concluded from her testimony that her
concerns were about problems witt: the media in general, including media in the corridor,
but she did not have the specific experience which we were seeking with regard to actually
having cameras in the court.

Martin Adelman's dissent also relies on the statements by a veteran Albany defense
lawyer. In evaluating the testimony of the lawyer, the Committee took into account the fact
that our purpose in interviewing was to look for specific instances of problems in specific
cases. During the course of our interview, we asked the lawyer to identify any cases in
which he claimed to havé lost withesses and he was unable to do so in the interview. We
asked him a number of times to provide us with the namés of the cases and specific
problems so that we could better evaluate them. We never received a reply and our
purpose in finding identified cases with specific problems we could evaluate was not
fulfilled.

At the same in-person interviews referred to in Mr. Adelman's dissent, Judge Leslia
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Crocker Snyder appeared before the Committee and stated that as a judge she had
allowed cameras in the courtroom in a number of instances and said "My experiences have
been very positive." She said she was unaware of any negative experiences, did not know
of any reversals and had not heard of any cases in which witnesses ultimately refused to
appear. She further stated:

“I just feel that my experiences have been so positive

that | think it's almost a Pavlovian reaction on the part

of the defense to feel that anyone who is charged with

acrime and is, of course, presumed innocent shouldn't

have his o her picture taken, and | come back to the
fact of the media is there anyway.

We're really talking about the degree of coverage, not
about whether the case is covered. If we were sitting
here talking about whether a case should be covered
we'd be talking about totally different circumstances,
but we're not.”
Cameras in the Courtroom Committee, Minutes of Meeting, 10/26/00, p. 266-267
She testified that cameras are not intrusive if the court controls them. She also
commented extensively on the intrusiveness of print media, including sketch artists and
stated that she did not know how you could exclude the print media which is more intrusive
an:! cameras which are not intrusive.
On the issue of the invasion of the witness' privacy, she stated the following:
“Anything negative that might come out should the
witness take the stand would be in the papers, so | can't
really come off my point, that we're not talking about
excluding the media; we are just talking about one kind
of media coverage to be excluded, and | think it's just a
difference of degree.”
Cameras in the Courtroom Committee, Minutes of Meeting, 10/26/00, p. 268
Judge Snyder, in commenting on the issue of consent, said:

“I think that there would be a problem, but | would not
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want to see a statute which invoived the issue of
consent, because | don't think that you'd ever have
cameras then.

| think that if there were consent as a requirement in the
statute that would essentially vitiate the import of the
statute. It would have very littie practical effect.”
Cameras in the Courtroom Committee, Minutes of Meeting, 10/26/00, p. 246
Judge Charles Siragusa, who is now a Federal District Court Judge in the Westem
District of New York, was formerly the First Assistant Prosecutor for Monroe County. He
stated that he had prosecuted three or four cases which were televised. He told our
Committee that none of the initial concems regarding cameras as being disruptive proved
true in his cases. He testified that the concem that lawyers would play to the cameras was
not realized. On the issue of witnesses, he said he couid not find any situations that he
prosecuted where withesses said they would not testify because of cameras in the courts.
On the issue of nervousness, he said "l think the trial itself makes people nervous and
don't really think that adding cameras took it over the edge where they would have any
greater inability to recount.”
Judge Siragusa, in his interview succinctly stated the role of cameras in public
education, as follows:.
“However, *1 think it's, at least in my experience,
overridden by the fact that | generally have to say,
based on the feedback that | had from trials that
involved cameras in the courtroom or proceedings that
involved cameras in the courtroom, wak that the public
that did watch it walked away with an opinion of the
judiciary and of counsel in cases that they acted in a
professional fashion.
Too often | believe that the public thinks that this whole
system of justice is something that's shrouded in
secrecy. The lawyers disappear into the back with the
judges.
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They come back and have no clue as to what went on
in there, so I'm proud of the way that the justice system
works in my community, and | think that anything that
opens it up to the public is a good thing.”

Cameras in the Courtroom Committee, Minutes of Meeting, 10/26/00, p. 159-160

Judge Siragusa also stated that he did not see witnesses reluctant to come forward
because of cameras in the courtroom.

In our view, the ultimate issue is "Do cameras in the courtroom adversely affect the
parties right to a fair trial?" We looked for any pattern of cameras having an adverse effect
and found none. We also looked simply for any identified cases in which the outcome was
affected by some demonstrable or specific incident or fact relating to cameras.

During our interviews, we asked that ultimate question: Was the outcome of the
case affected by the presence of cameras? Of the 22 lawyers and judges who answered
the question, 20 said no that cameras did not have any eftect. One said yes, but did not
know for sure, and one said that he did not know.

Similarly, the New York County Lawyers interviewed more than 25 lawyers with
actual experience who were asked essentially the same question with essentially the same
result, according to Margaret Finerty, chair of the New York County Lawyers’ Special Task
Force.

The result of the interviews was that the projected harms and what-ifs of cameras
in the courtroom were simply not realized. Some of the concerns such as disruption by
cables and lights and v‘lllitness reluctance can be dealt with through the safeguards we

recommend. We saw no pattern of difficulty which would outweigh the benefits of having

cameras in the court.
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RULES IN OTHER STATES

The laws of the other 49 states vary from state to state as to the degrees of access
provided to cameras and the process by which access is allowed (See Appendix F). In
fact, among the states there are so many variations that statements with regard to specific
numbers of states in particular categories are difficult.

However, according to our research, 33 states permit camera coverage at the trial
level of civil and criminal cases without requiring consent of the parties and witnesses. A
few states apparently permit cameras without any review, but the overwhelming majority
of the states permit access only upon application by the media under prescribed
procedures. The court is required to consider the impact of the presence of electronic
media upon the proceedings, including upon the right to a fair trial or the “fair
administration of justice" and upon the participants, including the parties and the witnesses.
Where access is permitted, nearly every state expressly permits the court to exercise
discretion to bar filming or broadcast where the objector demonstrates good cause, which
is usually defined to include prejudice to the parties or participants or a harmful impact
upon the individual being filmed.

Most of the rules or statutes of various states do contain certain restrictions on the
presence of cameras, including prohibitions on filming: voir dire and the jurors generally;
matters otherwise closed to the public; informants or undercover agents; conferences
between clients and attoreys; and conferences between counsel and the presiding judge
held at the bench or in ch:ambers. In addition to those states which require consent of the
parties, a number of states prohibit coverage of minor witnesses altogether, in any type of
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Six states require the consent of the parties and/or witnesses to the presence of
cameras at the trial level (Alabama, Arkansas, Louisiana, Minnesota, Okiahoma and
Texas); Maryland permits non-govemmental parties to object to the presence of cameras;
and two other states require consent of a broad category of witnesses (Kansas prohibits
coverage of witnesses and victims of crimes who object; Ohio permits victims and all
witnesses to object). Utah permits still cameras only in the trial courts.

Finally, the majority of states permitting access have enacted or promulgated
technical standards which prescribe the absence of distracting light or sound, microphones,
wires and equipment; a single or limited number of still cameras, audio systems and
television cameras; requirements for pooling; proper attire: location of all equipment and
personnel in areas designated by the court and a prohibition on mo.vement within the
courtroom.

Two states, Mississippi and South Dakota, exclude cameras from the court entirely,

as does the District of Columbia as a part of the Federal system.

The approach we ultimately suggest is in accordance with the 33 states that permit

camera access at the discretion of the trial court, but we recommend more restrictions and

safeguards than are typically the case in other states.

Contrary to the suggestion of Martin Adelman's dissent, we recognized in our preliminary

report that there are 17 states which limit camera access to a significant degree or exclude it.

The reason the reports from these states are not included is because we found no study from

these more restrictive states, despite our request of every state asking for any reports on

cameras.

26



PREVIOUS STATE BAR POSITIONS

The New York State Bar Association position has evolved over the years. In 1979, the
Association adopted a resolution opposing pemitting cameras in the court. However, in 1980,
1987, 1989 and 1991, the House of Delegates approved cameras in the court as a part of the
state's ongoing experiment which did not require consent of counsel. The State Bar changed
its position from its four earlier positions on June 25, 1994 by conditioning cameras in the court
upon consent of both parties. We simply recommend that the State Bar retum to its position
adopted on four separate occasions, but with additional safeguards.

ROLE OF CAMERAS

The Committee believes that public understanding of the legal system, the role of lawyers
and juries, and public confidence in the administration of justice are part of the foundation upon
which the rule of law rests. However, because of a variety of factors over the last 20 years,
including direct attacks, confidence in lawyers and our legal system has been greatly eroded.

We believe that, under the proper circumstances, cameras in the court can aid the public
in understanding the legal system and the lawyer's role in it. We had hoped that there would
be reliable studies demonstrating the effect of televising trials on public understanding, but we
found none. However, we have such confidence in what we do as lawyers that we believe if the
public can see what we do in the courtroom and see how jurors reach their verdicts, some of the
misunderstanding of the lawyers’ role in the legal system will be removed. "Seeing is believing."

The American Bar Association Standing Committee on Public Education, in
recommending the continuation of the Federal experiment, essentially reached the same
conclusion as follows:

"As respect for the legal profession and the courts is
enhanced, so is the effectiveness of our system of justice.
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There is perhaps no more effective single vehicle for
generating increased understanding and respect for our
justice system and the role of our court than the televising of
its proceedings."

Recommendation of American Bar Association Standing Committee on Public Education
(1991).

We believe that what we do as lawyers and how the legal system works will withstand
scrutiny because we fundamentally have confidence in the system. Most of us have had the
experience of having lost a lawsuit, but having a grateful client because they could see how hard
we worked and how the system worked. We believe the same principle will apply to televising
trials.

We also believe that if people are permitted to see trials and legal proceedings, they will
better understand the results even if they do not agree with them. The Diallo trial is an excellent
example of how televising a court proceeding can diffuse a potentially dangerous situation and,
as a result, permitted people to better understand the outcome.

The whole experience with the recent Presidential election ballot recount issue in Florida
demonstrates the importance of audio/visual coverage of judicial proceedings. We believe that
watching the lawyers in Florida, on both sides, conducting trials from early in the moming until
late at night, and the judges grappling with tough decisions, aided in the public’s understanding
of the role of the law and the judiciary and acceptance of the resuilt.

A common argument against cameras in the court is that broadcasters only use sound
bites and, therefore, television does nothing to educate the public. The same complaint can be
made of all television neWs, whether it is coverage of the crisis in the Middle East, a candidate's
proposal for educational reform, or for any other significant issues. However, the fact is,

television is the primary source of news for a majority of Americans. Therefore, most of the
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citizens of this country are informed about all significant issues from two-minute segmenté on
the evening news.

We cannot assume that the public is totally uninformed about current events as the result
of relying on television news. Rather, the expectation is that the repetition of television stories
on a particular subject does have the cumulative effect of informing. Furthermore, actual
footage from the trial is certainly no less informative and hopefully more informative than the
filming of lawyers, witnesses and defendants in the courthouse corridors which inevitably occurs
in a high profile case.

There is universal agreement that gavel to gavel or extended coverage does have an
educational value. To eliminate or restrict to the point of elimination, television coverage
because of sound bites means that we will also lose the educational value of more extensive
coverage.

To encourage broadcasters to do more than show shont clips, we propose that as a
condition to cameras being permitted in the court, broadcasters be required to tape the entire
case. The purpose of the requirement is to prevent the jury from knowing what witnesses the
broadcaster believes are important so as to avoid influencing the jury. We also believe that
because of the commitment of time and resources required, broadcasters will be more likely to
use more or all of the tape which their resources have produced. We also recommend that the
tapes be filed with the Office of Court Administration for monitoring compliance with the rules
and for potential educational purposes. We also recommend that the tapes of the actual
broadcast footage be filéd as well.

We make our recommendations on the same assumptions upon which the First

Amendment is based. In the free market place of ideas, the truth will ultimately prevail if people
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are permitted to see it and know it. To the extent that cameras permit people to see actual
trials, and to actually hear more about legal

proceedings, we believe in the long run that people will better understand lawyers and the legal
system.

We have reviewed the comments from the Media Law Committee and others objecting
to our proposal to require the taping of the entire trial. However, we decline to change our
proposal because we believe that the very objection that the taping of the entire trial is not
practical actually supports the idea that if stations are required to tape the entire trial there will
be fewer stations who come in simply to obtain a sound bite.

Martin Adelman's dissent cites the book Tabloid Justice: Criminal Justice in an Age of
Media Frenzy for the proposition that television coverage does not educate the public.
However, the authors did not even purport to measure the effect of people watching televised
trials upon their attitudes toward the justice system.

The author's thesis is that the overall media frenzy regarding highly publicized cases
taints the public's view toward the justice system. We know that the surveys quoted in Martin
Adelman's dissent do not purport to survey public attitudes regarding televised trials because
a case about which people were asked did not even involve a trial let alone a televised trial.
Martin Adelman's dissent omits from the list of cases about which people were surveyed the
investigation into the death of Jon Benet Ramsey, for which there has not been an indictment,
let alone a trial.

Furthermore, the "book is not simply about television coverage, but rather "Tabloid

Justice" is defined by the authors to include all media coverage including newspapers and other

periodicals. A portion of the book criticizes such publications as The New York Times, Time and
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Newsweek in covering cases.

In the survey of people's attitudes towards what the author has referred to as "tabloid
cases’, the question was asked of the people being surveyed as to how familiar they were with
the facts surrounding cases and the surveyor was asked to rate their level of familiarity.
Critically, the survey did not ask whether they had actually seen the trial. Therefore, the seif-
rated level of familiarity was from all sources, including print.

Additionally, if the person being surveyed had been asked the question whether they saw
the trial on television and the comparison of the people's confidence in the legal system who had
aeen the trial as compared to those who had not, then the survey would be probative. Asitis,
the survey has nothing to do with televising trials.

Similarly, Martin Adelman's dissent includes a discussion of the Feerick survey of 350
judges regarding the effect of televising judicial proceedings on the public’s understanding. The
judges surveyed did not necessarily have experience with cameras. However, to use Martin
Adelman's dissent's logic, if 47% of the judges surveyed believe that the accuracy of news
accounts was improved and 45% believed that it enhanced public understanding, then that is
progress. Martin Adeiman's dissent refers to the content study by the Federal Judicial Center.

However, the Federal experiment did not have the provision we propose requiring the entire trial
to be taped. Beyond that, however, during the experimental period in Federal Court, Court TV
broadcast nine trials from the Federal courts in New York. All of the cases were civil cases
because the Federal experiment was limited to civil cases.

As a resuit of thé Federal experiment, viewers watching Court TV were given the
opportunity to see a case involving false advertising under a trademark, and a hearing as to

whether gays should be permitted to march in a St. Patrick's Day parade. They would have had

31



the opportunity to see First Amendment cases involving the Chairman of the Black Studies
Department of the City University of New York who believed that he had been discharged
because of comments he made. They would have seen cases involving copyrights of James
Dean postcards and a wrongful death case in which the claim was made that policemen did not
protect the plaintiff's daughter from her boyfriends. They were also given the opportunity to see
a case involving survivors and widows suing the Lebanese Shiite Moslem Sect arising out of the
hijacking of a Kuwaiti airliner.

Contrary to the common perception that few civil cases are televised, Court TV, during
the experimental period in New York, actually televised more civil cases than it did criminal
cases, with 38 civil cases and 29 criminal cases being televised.

Those trials included a case in which five people dying from asbestos related cancer
sued several corporations for negligence, a civil case brought against Bernard Goetz by the
person he shot, and a case brought against a school district for failure to admit a son to the
National Honor Society. The cases include an 18-year old high school student who was shot
by a high school student who brought a lawsuit against the school district for permitting the
students to bring guns into the school. There were cases involving age discrimination, wrongful
termination and medical malpractice.

The criminal cases did not inciude only tabloid or sensational cases. For example, the
cases included the hearing as to whether Clark Clifford's and Robert Altman's assets should be
frozen as a part of a criminal case, a teacher who was convicted of extorting money from
students for grades, and"the case of a person who confessed to murder during an Alcoholic's
Anonymous meeting. The cases also included the Colin Ferguson trial which involved not only

a mass murderer but also showed how the courts deal with pro se defendants. The cases
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included the trial of two plain clothes nuns who were charged with trespassing during a protest
at the Department of Social Services.

These televised cases do not include the full trials televised locally by local cable
television of which the Committes is aware of several. However, the numbers are not kept by
OCA.

During a period when we spend countless time trying to determine how to inform the
public about what we do and how the legal system works, trials of this type seem to the majority
of the Committee. to be far more informative than all of the PSA's which we could possibly
televise.

We believe that the viewer who saw any of these trials, whether for entertainment or
education, or more likely, for a combination of both, could not help but be educated about how
the legal system works and the lawyer's role.

CONSTITUTIONALITY OF SECTION 52

For purposes of this study, we put aside the issue of whether broadcasters have a
constitutional right to be in a courtroom because the United States Supreme Court, the New
York Court of Appeals, or any Appellate Division have not so ruled. At the present time, the
constitutionality is undetermined. If, in the future, which is possibie, a court may so rule, then
much of the issue will bé removed from us. In the meantime, we lay aside the issue of the
constitutionai right and make these recommendations as if there is no such right.

However, we do believe that the public's fundamental right to know how their
government works includés the right to see and observe the workings of the court, as long as
it is consistent with the protection of the rights of litigants. The trend over the last 40 years

toward more open govemment is salutary and should be extended, to the extent possible, to
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the courts without compromising the parties' right to a fair trial.
APPELLATE COURT COVERAGE

The coverage of the arguments of the Florida Supreme Court permitted the public to see
lawyers passionately and ably arguing for their clients and demonstrating that there were
reasonable differences on both sides of the issue. Similarly, the delayed broadcast of the
audiétapes of the U.S. Supreme Court permitted the public to hear and better understand
appellate advocacy.

Unfortunately, broadcast media coverage of appellate arguments in this state is rare.
Many of us have had experiences involving high profile cases which were extensively covered
at the lower court level, with no media present at the argument of the appeal.

The New York Court of Appeals permitted videotaping from 1986 to 2000, but the
broadcasts have been sporadic and were never televised consistently on a statewide basis.
The Court of Appeals welcomes television stations to provide audio/visual coverage of oral
arguments, but the coverage is unfortunately rare.

We believe that lack of coverage of appellate arguments at the Court of Appeals and
Appellate Division ievels is a missed opportunity for public education with virtually no risk of
adverse impact on the proceedings. Television can cover appellate arguments without fear of
an effect on witnesses or juries because neither is present. Furthermore, in our view, Section
52 does not prohibit the coverage of appellate arguments because no witnesses are
subpoenaed. Anyone who argues that lawyers or judges grandstand at Appellate Court
arguments because of the presence of cameras simply has never argued before the Court of
Appeals. There, advocates find that the least of their worries is the camera and the problem is

to be persuasive and answer the questions in the short time permitted.
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Significantly, the Committee received no comments from any group arguing against
expanding television coverage of Appellate proceedings. Therefore, we believe that efforts
should be made by the judiciary to develop a method whereby the media is informed of cases
being heard and that the media be permitted to televise the arguments in such cases. The New
York State Bar Association, and perhaps this Committee, can be helpful in that effort.

CONSENT

We believe that cameras should be permitted in the trial courts of New York
notwithstanding the absence of consent of the parties, provided other safeguards are present.

The proponents of consent argue that consent will be given. Unfortunately, that has
generally not been the case in states which require a party's consent for cameras. With a few
exceptions, there may be an occasional trial televised, but the reports we received from states
requiring consent was that television coverage of trials was minimal or non-existent.

Furthermore, Alaska and Tennessee deleted their consent requirements because of the
lack of television coverage.

Apparently, consent was given for the televising of arraignments by defendants during
the experimental period in New York. However, the strategic calculation to permit the defendant
to profess his innocence in public is not applicable to trials.

During the course of the interviews, there was some indication that some lawyers will
decide that it is in their or their client's interest to have cameras in the court. If the experience
in New York is like the experience in other states, there will be only a few such instances.

Furthermore, the.'problem with relying on attomey consent is that there are cases in
which the client's or attorney's strategic interest in having cameras in the court is outweighed

by the public's need to know about the case. An extreme example of a case invested with public
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interest far outweighing the client's individual strategic calculation was the Nuremberg Trials
which were filmed. The Florida Presidential election ballot recount cases are also examples of
cases in which the public interest would have outweighed the right of election commissioners
to withhold their consent to televising their testimony because of their embarrassment. In the
Diallo case, public interest also outweighed individual defendant strategic calculations.

Another fact which emerged from the interviews is that there are lawyers who dislike and
mistrust the media. For them, under no circumstances would they permit cameras under any
conditions.

Therefore, if the consent of the parties and attorneys is required, there will be cases in
which the public interest dictates that they be televised, but consent to televise will not be
granted because of the attorney's attitude toward the media or because of his client's strategic
calculation. Contrary to the suggestion in Martin Adelman's dissent, if a case involving a public
interest cannot be fairly tried with television cameras, then the judge can rule to exclude
cameras. What we are talking about are cases which could be broadcast in the public interest
without interfering with a fair trial, but will not be simply because of an individual lawyer's or his
client's attitude toward cameras. We believe that for these reasons consent should not be a
condition to televising a trial.

Furthermore, the issue before us is not whether there will be media coverage of a trial.

In any case of sufficient interest to warrant application by a broadcaster to have cameras in the
court, media attention will otherwise be inevitable. During the course of the interviews, the
inability to separate the" proposed harm of cameras from media coverage in general was
apparent. For example, there is concern about showing the defendant on television in court

without consent. However, defendants in high profile cases are routinely shown on television
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now, either going in and out of the courthouse, or sometimes, unfortunately, in a so-called
‘perpetrator's walk" where the defendant is expressly made available for photographing.

The point is that we believe that much of the argued harm of having cameras in the court
is no different from having an open court with newspaper reporters and sketch artists. Media
will be involved in a high profile case, with or without cameras in the courtroom. As support for
the dissent's argument that cameras are "different", he relies on the words of Chief Justice Earl
Warren and Justice Harlan in 1965. Fortunately, since that time we have experience in 33
states and ten years of experience in New York so we need not rely on what judges thought 36
years ago about the threat of television.

Therefore, we believe that in balancing the botential benefits of cameras in the courtroom
against the absence of a clear pattem of problems with cameras, New York should join with the
majority of other states in the country which permit cameras in the discretion of the judge, but
without the requirement of consent of the parties.

PREVIOUS LIMITATIONS IN SECTION 218
TO BE CARRIED FORWARD

We recommend that the previous conditions and limitations under which
cameras were permitted under Section 218 be carried forward (See Appendix G).
The limitations include: '

1) the riéht of the trial court having discretion
throughout the proceeding to revoke,

approve or limit the coverage;

2) no audio pickup of conferences between
attorneys and their clients;

3) no coverage of an undercover police officer,

4) no coverage of an arraignment or
suppression hearing without consent;
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5) no judicial proceeding shall be scheduled,
delayed or continued at the request of or for
the convenience of the news media;

6) no coverage of a witness if the coverage is
liable to endanger the safety of any person;

7) no coverage of a proceeding otherwise
closed to the pubilic; and

8) no coverage which focuses on or features a
family member of a victim or a party in the
trial of a criminal case, except when such
-family member is testifying.
We believe that combining these safeguards with the additional safeguards we
propose will minimize the possible adverse effect of cameras in the court.
ADEQUACY OF NOTICE
A rezurring and almost universal complaint with the earlier experiments with
cameras, and which was repeatedly referred to in our interviews, was that the media
routinely ignored the previous seven day requirement and applied at the last minute.
Under the earlier statute, application could be made in less than seven days with a
showing of good cause. The problem was that apparently the good cause
requirement was essentially ignored and applications were accepted at any time.
We believe that arguing the issue of cameras in the court on the eve of trial
does a grave disservice to the parties and to the lawyers. During the last few days
before a trial, preparation for trial and engaging in the incredible amount of work to
properly present a case: is paramount; lawyers must not be distracted from their

primary duty of preparing for trial. In preparation for trial, any problem at the last

minute is magnified.
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We believe, therefore, application for television cameras should be made no
later than 30 days in advance of jury selection, and that notice requirement not be
waivable except under very iimited circumstances discussed below. We make these
recommendations for a number of reasons. First, more time will provide the attomeys
with a better opportunity to assess any witness problems they may have with
cameras, and to adequately advise the judge. The judge will thereby have more time
to consider the issue as well. Furthermore, time is needed under our approach to
appeal to the Appellate Division.

We recommend 30 days notice because it was considered by counsel for Court TV to be
reasonable, and seemed to us to provide sufficient time. The only exception to the rule would
be if the fact of the proceedings was not knowable 30 days prior to the time. The Florida
Presidential election ballot recount proceedings is a good example of a case in which a
broadcaster could not provide a 30 day notice because the proceeding had not been started
within 30 days.

Under this standard, if a broadcaster can demonstrate that knowledge of the proceeding
was not knowable, then the judge can set a reasonable period of time from the time that it was
knowable. This exception, however, is not to provide the equivalent of a law office excuse
whereby the broadcaster can simply say, "we were busy with other cases and did not know
about it."

We have reviewed the various objections to the 30 day period as being too long, but
have determined that a§oiding the problems created by trial counsel having short notice of a

broadcaster's interest is paramount to any inconvenience caused to the media.
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APPLICATIONS FOR COVERAGE
Our recommendation is that the application for permission to televise be made to the trial
judge assigned and that the judge make written findings on the record as to whether to permit
cameras at the trial. If a trial judge is not assigned at the time of the application, a mechanism
will need to be developed to assign a judge to hear the application.
We recommend that the following statement and standards be adopted for determining
whether to permit cameras in a civil or criminal trial:
There is no presumption for or against cameras in the
courtroom but rather, each decision must be made on a
case-by-case basis with the judge carefully weighing all

relevant factors including the following:

1. Importance of maintaining public trust and
confidence in the legal system

2. Importance of promoting public access to the
judicial system

3. Parties support of or opposition to the request

4. Nature of the case

5. Privacy rights of all participants in the
proceeding, including witnesses, jurors and
victims

6. Effect on any minor party, prospective
witness, victim, participant in, or subject of

the proceeding

7. Effect on the parties' ability to select a fair
and unbiased jury

8. Effect on any ongoing law enforcement
activity in the case

9. Effect on any unresolved identification issues
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10. Effect on any subsequent proceedings in the
case

11. Effect of coverage on the willingness of
witnesses to cooperate, including the risk that
coverage will engender threats to the health
or safety of any witnesses

12. If there is an impact, is it ameliorated by voice
distortion or use of the mosaic effect

13. Is the impact any greater between radio or
television

14.. Effect on excluded witnesses who would
have access to the televised testimony of
prior witnesses

15. Whether there is potential harm to the
patient/provider relationship

16. Scope of the coverage and whether partial
coverage might unfairly influence or distract
the jury

17. Difficulty of jury selection if a mistrial is
declared

18. Security and dignity of the court

19. Whether the equipment and plan of operation
will be obtrusive or distracting

20. Undue administrative or financial burden to
the court or participants

21. Interference with neighboring courtrooms
22. Maintaining orderly conduct of the proceeding

23. Any oiher fact that the judge deems relevant

These standards for the application were adapted from the standards in effect

in California, but with important additions.
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Our proposal makes clear the fact that there is to be no presumption for or
against cameras in the court. We believe that a level playing field will best serve the
delicate balance between assuring a fair trial and serving the public interest. The
absence of a presumption should also be made clear so that the courts do not
consider the application simply on a pro forma basis.

We have reviewed the various requests or proposals that there be a
presumption in favor of coverage, but we continue to oppose any such presumption.
Notwithstanding the comments, we particularly want the courts to realize that there
is no presumption and that each application should be taken seriously and carefully.

Martin Adelman's dissent argues that because public confidence and public access
to the judicial system are mentioned first in the standards, there is some indication of
priority. That is not so, and any such inference should not be taken. The fact is the
standards could be criticized by those more in favor of cameras by the fact that only two
of our proposed standards relate to public access and the remaining 21 are factors
militating against public access.

A recurring theme during some of the interviewing was that there were problems
with cables, lights, the clicking of still cameras, people coming in and out of the room with
tapes, thereby distracting the trial. We are of the understanding that with modern
technology, there is absolutely no reason for any awareness of the cameras whatsoever.
The cameras should be noiseless, and there should be no reason for testimony to be
disrupted by tape changés. We believe the court should take into account the nature and
type of equipment to be used and to monitor the equipment. If, at any time during the

course of the trial, the trial is disrupted, the court should not believe its hands are tied, but

42



rather stop the televising. We also believe that this is one area in which modern
technology helps with concerns.

Furthermore, we are of the view that the so-called "mosaic" which obliterates the
face and the use of voice distortion will provide assurance t» reluctant witnesses rather
than simply not televising the trial. Those who would broadcast a trial would have a duty
to use state-of-the-art equipment in all aspects of the case, including the obliteration of the
witnesses' face and voice distortion. With that technology, we believe witnesses can be
reassured, as a number of the people we interviewed so stated.

We believe the standards cover the principal problems and concems about
permitting cameras in the court. Only the first fwo support camera coverage with the
remainder relating to the rights of the parties. Of particular note, the court is to take into
account the parties' support or opposition to the request.

APPEALS

Originally, we proposed the appeal from an order regarding television coverage be
made to the Administrative Judge de novo. However, on the suggestion of Supreme Court
Justice James A. Yates, we reconsidered our suggestion and now propose that the appeal
be from the trial judge to the Appellate Division. There are other instances in which the
Appellate Division immediately acts on appeals and we suggest that be the case here.

We strongly recommend that the review not be based on an abuse of discretion
standard, but rather, on a de novo standard. The appeal should be more than simply pro
forma, and the Appellate'Division should carefully weigh the factors raised by the appellant.

We also propose that there be a stay of the trial pending the outcome of the appeal

so that the appeal of the granting of cameras in the court not be rendered moot with the
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trial proceeding before the appeal is determined.
PROTECTION OF WITNESSES

We recommend that non-party withesses be permitted to have their faces covered
by a so-called "mosaic" or otherwise have their faces obscured and voices distorted simply
upon request with no requirement of a good cause showing. The mosaic should provide
witnesses with a sense of assurance and given the notice required, the lawyer will have
more time to explain to the witness the fact that face or voice distortion is available so his
or her identity cannot be determined.

If the mosaic is not sufficient, then the witness, even after the decision has been
made to permit cameras, should also be permitted to not have their testimony shown
based upon a good cause showing which would include fear, physical harm, damage to
reputation and other similar factors.

With regard to the defendant in a criminal case, the Committee is of the view that
the broadcaster should be permitted to show the defendant at counsel table because the
defendant's reaction is a part of the trial. We see no difference between advising clients
how to conduct themselves in front of a jury when there are no cameras and how to
conduct themselves when there are cameras. However, the Committee was of the view
that the defendant should be able to prevent being televised if he or she could make a
good cause showing.

Similarly, the Committee recommends that if a defendant appears as a witness, he
or she can prevent beiné televised for good cause just as can a witness.

We have reviewed some of the comments to the effect that the non-party witness

should not have the automatic right to have their face covered and voice obscured, but



believe concems about witnesses must be allayed and we decline to change our position.

PROTECTIONS FOR SEXUAL ASSAULT AND
DOMESTIC VIOLENCE VICTIMS

The Committee heard testimony from victims' rights advocates, prosecutors and
judges that audio/visual coverage is an additional impediment to, and disincentive for,
women and men pursuing legal remedies for sexual assault and battering. (See, e.g.,
Testimony of Justice Leslie Crocker Snyder, Jean Walsh and Christy Gibney Carey of Safe
Horizon.) Moreover, sex crime victims often feel "violated or re-victimized by the court
system" and these issues are exacerbated by the presence of cameras. (Cameras in the
Courtroom Committee, Minutes of Meeting, 10/26/00 at p. 230) In extreme cases, rape
victims have even attempted suicide to avoid the emotional trauma and humiliation of
testifying in the presence of cameras. {(Cameras in the Courtroom Committee, Minutes of
Meeting, 10/26/00 at p. 194)

The obvious consequence of this reluctance to testify in the presence of cameras
is that crimes will go unprosecuted and women and men will be less safe in our socisty.

While previous New York law did not exclude sexual assault cases from camera
coverage, it did provide a safeguard for the privacy of the complaining witness by excluding
audio/visual coverage of _the victim without her or his consent. However, domestic violence
victims are not similarly ;;rotected. A survey of other state statutes reveals that of the 33
states that permit camera coverage of criminal trials, five exclude televised coverage of sex
crimes and three have express exclusions of domestic violence cases. There are six
additional states which prohibit filming of the victims of sexual assault.

Because of the graphic nature of the testimony and the fact that bruises and injuries

to private parts of the body are exposed, the Committee believes that audio/visual
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coverage of sex crimes and domestic violence cases would have a particularly chilling
effect and would only serve to re-victimize an already traumatized victim.

Recognizing that there may be situations where the prosecutor's interest in
advocating for or against televised coverage will sometimes conflict with the interests of
victims or witnesses in such cases and prevent the prosecutor from vigorously advocating
a victim's point of view, the Committee recommends that the victim be consulted by the
court concerning the scope of coverage and that they be given absolute veto power. If the
victim elects to permit audio/visual coverage, he or she may request that the trial be
conducted in a manner that will protect his or her identity and all such requests shail be
honored by the court. |

In conclusion, the Committee concurs with victim's rights advocates that the
“efficacy of audio/visual coverage of court proceedings must consistently be guarded
against the backdrop of victims, witnesses and family members who participate in the
prosecution of the case." (Cameras in the Courtroom Committee. Minutes of Meeting,
10/26/00, at p. 231) Sex offense and family offense victims are particularly vulnerable to
the adverse effects of media coverage and should have a greater control over the extent
of their public exposure. Accordingly, there should be a presumption against audio/visual
coverage of all sex offense cases as defined in the Criminal Procedure Law and all cases
involving allegations of domestic violence as defined in Section 459-a of the Social
Services Law and Article 530 of the Criminal Procedure Law.

SAFEGUARDS FOR CHILDREN
One of the Committee's primary concems is the protection of children who are sither

witnesses themselves or whose parents are adversaries in a judicial proceeding. Such
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proceedings would include matrimonial actions, custody and visitation proceedings, child
abuse and neglect proceedings, paternity proceedings and family offense cases. The
Committee believes that the effect on children of allowing such disputes between their
parents to be broadcast on the evening news where they can be viewed by the children
themselves, their neighbors, friends or schoolmates can be devastating.

Unlike the 18 states that specifically exempt juvenile and/or matrimonial
proceedings from audio/visual coverage, previous New York law did not ban camera
coverage of domestic relations matters or other cases involving children. Former Section
218 simply directs the trial judge in cases involving "lewd and scandalous matters” to
prohibit audio/visual coverage where "necessary to preserve the welfare of a minor."
Given the unique sensitivity of cases involving children, the Committee does not believe
that a standard which leaves absolute discretion in the trial judge provides adequate
protection.

In reaching its conclusion, the Committee consulted with, and was guided by, the
recommendations of the Committee on Children and the Law. The Committee seeks an
absolute prohibition on audio/visual coverage of any child and the further prohibition on
coverage of all cases involving children, unless the court finds that the benefits to the
public of audio/visual coverage substantially outweigh the risks presented by such
coverage.

The Children in the Law Committee was not opposed to opening Family Court to the
public but "believes that éllowing cameras in the courtroom poses greater risks to children.”

We agree that it is essential to protect the privacy and identity of nildren in such

proceedings and, accordingly, recommend that cameras be entirely prohibited in Family
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Court proceedings. "A more restrictive access standard for cameras is justified by the
nature of the access sought and heightened privacy interest in family law matters.
Audio/visual coverage is particularly intrusive and intimidating. Moreover, visual imagery
has a greater potential to distort, especially when the images are chosen primarily for their
salacious value." (Dec. 5, 2000 letter from John E. Carter, Jr., chair, Committee on
Children and the Law).

Although the Committee does. not recommend an absolute ban on audio/visual
coverage of matrimonial proceedings in Supreme Court, it does believe that there should
be a presumption against camera coverage in such cases, with discretion in the trial judge,
after consultation with the parties and the law guardian.

The Committee recognizes that although public scrutiny plays a significant role in
ensuring the integrity of the judicial system, that goal can only be achieved if the manner
in which judicial proceedings are made public carefully balances the rights and interests
of all persons concerned, particularly the most vulnerable members of our society - our
children.

We reviewed the letter from Hon. Eugene E. Peckham, Surrogate of Broome
County. The concerns he has regarding children are already covered in the protection.
The remaining concerns regarding the sensitivity of matters in Surrogate's Court and in
Mental Hygiene hearings can be readily dealt with under the application of the standards
which we propose. The standards specifically provide that the court should take into
account the nature of thé case and the privacy rights of all participants. Therefore, under
both those standards, the judge could decline to permit cameras. On the other hand, there

may be cases in Surrogate's Court which can be broadcast without an effect on the patties'
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privacy interest which are also in the public interest. We, therefore, decline to have a
blanket prohibition in Surrogate's Court.
PEQTECTION OF IDENTITY OF JURORS

We would continue the limitation of Section 218 that there be no audio/visual
coverage of jury selection. We also recommend continuing the protection of Section 218
which provided that there would be no audio/visual coverage of the jury in the jury box, in
the courtroom, in the jury deliberation room, during recess or while going to or from the
deliberation room. We would also extend the rule to require that there be no audio/visual
coverage of jurors at any time anywhere during the course of the trial in which the juror is
identified as such. We recommend that the trial jﬁdge consider the viqlation of the rule as
a basis for terminating further camera coverage.

GENERAL LIMITATION OF COVERAGE OF
SIDE BAR CONFERENCES

We recommend that the rule provide that there be no coverage of any aspect of the
trial which the jury does not actually see. This would include side bar conferences, and
most importantly, arguments on the admissibility of evidence so that a juror cannot be
informed of excluded evidence by someone else watching the trial. The reason we are
recommending cameras in the court is to educate the public as to what a jury sees and
how it reaches its conclusions. Whatever educational value which might flow from
televising evidentiary arguments or motions is outweighed by the potential harm to the trial.

DURATION

We recommand that the proposals of the Committee be adopted on an experimental

basis. There are new provisions in our proposal and we recommend that cameras be

returned on an experimental basis so that the results can be reviewed later.
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During the experimental period, we also believe that there should be a method
established for capturing specific instances of problems created by cameras. We should
not wait for surveys later, but rather the criminal defense bar in particular should be given
the opportunity to immediately report specific problems they have found with cameras so
at the end of the two year period, those specific problems can be rev_iewed rather than
simply depending on surveys.

THE STATE BAR'S ROLE: EDUCATION

We believe that the State Bar must play an active role in informing the media and
the courts as to their obligations under whatever ultimate proposal is adopted. As a part
of that effort, we recommend that sufficient funding be made available to the Committee
on Public Relations so that it can revise the educational videotape it produced in 1990,
"Assignment: Courthouse" narrated by Walter Cronkite.

This 30-minute program was originally disseminated and widely used by radio and
TV news producers and reporters. It was provided to broadcast joumalism departments in
schools and colleges throughout the state to train future generations of broadcast
joumnalists.

If legislation is passed authorizing a new experiment or, in the event the Legislature
makes permanent a rule to permit cameras in the courtroom, this tape can be a useful
resource.

THE OFFICE OF COURT ADMINISTRATION

By vesting discrétion in the judiciary in deciding whether or not to permit

applications for audiovisual coverage, there is a concomitant responsibility on the part of

the judiciary to be fuily conversant with Section 218 of the Judiciary Law.
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The Committee concurs with a recommendation made by the Feerick Committee
in its April 1997 repont: "The Office of Court Administration should develop an enhanced
judicial training program to familiarize all judges with the applicable statutory and
administrative provisions and safeguards."

The Feerick Committee noted that:

"...it is essential that judges be familiar with the
safeguards contained in Section 218 of the Judiciary
Law and in the implementing rules promulgated by the
Chief Administrative Judge. We recommend that OCA
develop a judicial training program for all judges,
including town and village judges, to ensure that the
entire judiciary of the state is familiar with the
safeguards contained in the statute and the rules which
are designed to provide judges with wide discretion and
to protect parties, witnesses, jurors, crime victims and
other trial participants.”

[See Appendix H for a copy of the rules]

We believe that the model syllabus prepared by the Feerick Committee provides a
useful starting point for the development of an educational guide for judges to use in the
informed exercise of their statutory discretion. The syllabus calls for "using selected
readings, lectures, simuiations and round table discussions with lawyers and judges who
have firsthand experience with televised trials, as well as witnesses, joumalists, and media
scholars" (See Appendix ).

We recommend that OCA work closely with the relevant committees of the Bar

Association, including the Criminal Justice Section, to develop additional appropriate

materials consistent with the rules ultimately adopted on cameras in the court.
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CONCLUSION
The purposes of the State Bar include, among others: promoting reform in the law,
facilitating the administration of justice, and applying its knowledge and experience to
promote the public good. The New York State Bar Association has long served a dual role
as advocate for the profession and for the administration of justice. We believe that

returning cameras to the courts of this state, with carefully prepared safeguards, best

serves the Association's historic purpose.
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CONCURRENCE

by Mark C. Zauderer, Esq.

| support the thaughtful recommendations of our Committee and applaud its
success in forr~lating sound proposals for audio/visual coverage in the courts. However,
the thorough process by which our Chair guided our study and deliberations has left me
with some thoughts that | wished to express, but did not want to impose upon our collective
product.

First, as »ur Report notes, we have proceeded on the assumption that there is no
First Amendment right that mandates audio/visual television coverage. Indeed, the
Appellate Division has declined to hold unconstitutional Section 52 of the Civil Rights Law,
which prohibits television coverage of trials. Therefore, we had no occasion to consider
whether the First Amendment is, or should be, applicable, or if it were, the extent to which
the restrictions we endorse on audio/visual coverage would impermissibly burden the
exercise of First Amendment rights.

A significant feature that emerged in our discussions is that on the issue of
coverage of criminal trials, there is no ideological fault line that separates the prosecution
from the defense. While some of the most vocal opposition to audio/visual coverage has
come from experienced c;riminal defense counsel, our study did not encounter a clamoring
for audio/visual coverage among prosecutors (although some support it). Indeed, | found
particularly persuasive the comments of Ms. Jean Walsh, a career state and Federal
prosecutor, who appeared before our Committee to express great concern with the
difficulty prosecutors face in seeking to persuade witnesses or crime victims to testify

against defendants, for fear of public identification. See minutes, 10/26/00, pp. 185, et seg.
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With only anecdotal evidence, | am unable to make an independent judgment of how
widespread this concern is among prosecutors. | simply note that in making our
recommendations, we are not called upon to resolve the sometimes unresolvable tension
between the perceptions of prosecutors and defense lawyers as to what constitutes the
neutral administration of justice.

~ Finally, while | believe our recommendations strike a fair balance of the competing
interests that our Committee identifies, we must recognize that we are making a significant
departure from our prior position that :*» coverage should be permitted without consent.

It is only our detailed and carefully spelled-out guidelines -- which our Committee proposes
to inform the judges in the exercise of their discretion -- that give me comfort that we have
not proceeded too far or too fast. We must also acknowledge that practically every
credible argument in favor of audio/visual coverage has an equally plausible argument that
can be advanced in opposition. Of all these rejoinders, the one that is most troubling is
that there is substantial evidence that in many cases, the presence of audio/visual
coverage has an effect on jurors and judges. This is an observation cogently made by
others who have considered this issue. See, Minority Report of the Committee on Audio-
Visual Coverage of Court Proceedings (December, 1994),‘ pp. 39-49; Minority Report of
New York State Committee to Review Audiovisual Coverage of Court Proceedings (April,

1997), pp. 15-16.

Our Committee's interviews with attorneys who have handled cases covered by the
media were not inconsistent with this observation. | find it too facile an answer to argue
that in most cases there is only little, or temporary, effect of television coverage. The trial

of a criminal case is already an imperfect process, and any additional burden on our
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attempts to achieve faimess ought not lightly be tolerated. Moreover, | find it unpersuasive
that there have been no reversals of criminal convictions based on the effect of audio-
visual coverage. As we learned in our Committee interviews, there are many tactical
decisions that parties and their counsel must make that, by their nature, are not subject to
evaluation by the trial judge, let alone appellate review.'

In the end, it is only the specific and detailed catalog of considerations which we
include in our report that gives me confidence in our recommendations. If only lip service
is paid to these requirements, or if they are seriously weakened, | fear that we will lend our
imprimatur to, and thereby legitimize, television coverage virtually "on demand" without
ensuring the integrity of the process that our Committee believes is required in every case:
a process that ensures that decisions on television coverage be carefully made on a case-
by-case basis.

Particularly critical to our recommendation are the requirements that there be no
presumption for or against coverage; that specific findings be made on the record; and that
de novo review by the Appellate Division be available. In placing in the hands of the
Judiciary the decision as to whether to permit coverage in each case, we ask it to shoulder
not only a burden but a heavy responsibility. It is only through thoughtful and careful
judicial examination -- which is particularly critical in high-profile cases, when the pressure
for media coverage, however legitimate, is palpably present -- that we can ensure that our

trial process remains as far as possible.

‘The problem of unavailable or unwilling witnesses was frequently alluded to by
prosecution and defense lawyers as a problem which inheres in having cameras in the courtroom.
Lawyers either cannot or will not reveal their strategy to the trial judge in a way that permits the
latter to make a meaningful evaluation of the effect of cameras on a witnesses' testimony or
availability.
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CONCURRENCE
by Stephanie S. Abrutyn, Esq.

I write separately to emphasize my grave concerns about a number of the
recommendations proposed by the Committee, which arc, in my view, unwise,
impractical, and in at least one case, unconstitutional. However, flawed as they are, the
Committee's recommendations are a significant and substantial improvement over the
current state of New York law, and therefore [ have chosen to express my views as a
concurrence. |

Y

As Justice Harlan foreshadowed, in the 36 years since Estes v. Texas,
technological advances have rendered moot the basis for the Supreme Court’s conclusion
in that case that telcvising a criminal trial violated a defendant’s sixth amendment rights.!
In the intervening years, the Supreme Court also has explicitly acknowledged the
constitutional right of access to court proceedings.? At the same time, the practical
realities of modem life have eliminated the ability of most citizens to witness the
proceedings in person and transformed television into the primary conduit for
information about the workings of the justice svstern. T therefore am confident that when
the Court of Appeals ultimately considers the question, it will find, as Judge Teresi did,
that § 52 of the Civil Rights Law violates both the Urited States and New York

Constitutions.

! See 381 U.S, 532, 595-96 (1965) (Harlax, J.) (“If and when that day arrives (that television cxn be present
without disparuging the judicial process] the constitutiona! judgment called for now would of course be
subject to re-examivation. ™).

3 See Globe Newspaper v. Superior Court, 457 U.S, 596 (1982); Richmond Newspapers, Inc. Virginia,
448 U.S. 555 (1980).
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However, in recognition of the fact that television cameras ir: New York
courtrooms may not become commonplace without further legislation, and given the
important values scrved and benefits brought by their presence, T concur with the
majority’s conclusion that the NYSBA should support and work towards returning
cameras to the courts of this State.

I differ with the majority because its recommendations do not go far enough,
There should be a presumption in favor of audio-visual coverage in New York
courtrooms, one which can be overcome only by a showing that circumstances exist that
would make media coverage “qualitatively different from otﬁer types of news coverage
and that make such coverage undesirable."® Absent such a presumption, in cases where
cameras are permitted, only upon a finding of good cause by the presiding judge should
there be restrictions that prevent audio-visual coverage of any proceedings that are open
to the public and can be obscrved by someone sitting in the gallery of the courtroom.

A.  Despite all of the differences on the underlying issuc, no one disputes that
the vast majority of the citizens of this State rely on television as their primary, if not
only, source of news and information. “[TThe institutional press . . . serves as the
‘agent’ of interested citizens, and funnels information about trials to a large number of
individuals.,”™ Audio-visual coverage of trials simply allows the media to fulfill this
responsibility more effectively. As we rscenlly have observed in the case of the police
officers charged in the Diallo shooting and the multitude of legal proceedings in Flarida

surrounding the 2000 election for president of the United States, television cameras in the

3 In re Pelition of Post Newsweek Stations, 370 So.2d 764 (Fla. 1979),

* Richmond Nawspapers, Inc. v. Virginia, 448 U S. 555, 586 n. 1 (Brennan, J., concurring) (1980).
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courtroom provide the public with substantive access to the procecdings that cannot be
equaled by traditonal reporting. .

These experiences, the experiences of every, jurisdiction in the vation that permit
andio-visual coverage of courts, and our Corumittee’s independent interviews with
attorneys who have actual experience with cameras during trials consistently reveal that

* the potential harms and adverse effects feared by opponents of audio-visual coverage
simply do not materialize. Technology has eliminated concerns gbout disruption of the
proceedings themselves by the physical pfcsenoe of television cameras. Small, silent
cameras which do not need additional fighting are available and are used all over the
country.

Similarly, the feared effecis on the ability of a criminal defendant to obtain a fair
trial with the presence of cameras are belied by the hundreds of cascs all over the United
States that have been televised.* Moreover, in revisiting the issue through our own
interviews with attorneys who have experienced cameras, in the words of the majority of
the Committee, “thers was no such pattern [of adverse results] or recurring instances of
problems which affected the outcoms of trials.™

In large part because of the media’s role as a surrogate for the public, high-profile,
sensational trials will be covered by the news media whether or not tslevision cameras

are permitted in the courtroom itself,” As a result, it is important to keep in mind that

$ Courtroom Television, Inc., operator of the cable television station known as CourtTV, provided the
Committee with 2 list of 729 tialy around the United Staces which it has coverad, in whole or in part,
without a single instance of macsrial prejudics to a participant.

® Sae Prelirninary Report of Special Committee on Cameras in the Courtreom (“Majority Report’) at 10.
" Indeed, § 52 does not prohibit still cameras.
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criticism and concerns about the news media, or so-called “sound-bites,” cannot be
minimized or addressed by keeping cameras out of New York courtrooms.

If television cameras are not in the courtroom, they will be outside the courtroom,
on the courthouse steps, around the building, and anyplace else they might find the
participants. The public will be far better informed by seeing cxcerpts from the trial
itself, versus hearing a television reporter’s courthouse-steps interpretation of what
happened. The Diallo case is illustrative, for there is no question that the public’s
undmtanding‘ of the verdict was significantly enhanced by witnessing, through
television, the police officers’ testimony. Having a journalist merely report that the
testimony was “emotional” could not possibly match the effect of secing an officer crying
on the witness stand, even if it was just a 10-second “sound-bite.” Similarly, once the
television news is covering a case, it will show videotape of the defsndant, If the camera
is permitted in the courtroom, it will likely be film of the defendant, in a suit, standing or
sitting at counsel table. If a camera is not in the courtroom, the commonly available
videotape of the defendant being stuffed into a police car in handcuffs will, in the words
of WNBC-TV news director Phillip O’Brien, become “wallpaper,” and appear repeatedly
in every news report on the case.’

Challenges exist for the attorney in any casc. And, certainly, this country’s
tradition of and constitutional right to open courtrooms sometimes exacerbate those
challenges. Nonetheless, the founding fathers made a judgment that, absent extraordinary
circumstances, the potential risks to the administration, of justice in any specific case are

outweighed by the overall benefit of public scrutiny of trials. More than two-hundrad

¥ See Transcript of Appearunce of Philip O*Brien beforc the Special Committes on'Cameras in The
Courtroom at 43-44,
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years later, the Supreme Court of the United States confimaed the continuing vitality of
that principle. Unless the impact of cameras on any specific case will be deranstrably
diffevent then the impact of media and public access generally, audio-visual coverage of
trials in New York should be presumed

B.  Setting aside a presumption in favor of access, were the issue of whether
or not there ware audio-visual coverage in any specific case left to the discretion of the
trial judge, some of the burdens that the majority would place on audio-visual coverage
are urmecessary, counter-productive, and in some cases unconstitutional.

1. Taken in the order raised in the Majority Report, first, the
recommendation that broadcasters be required to tape the entire case and file the
“outtakes” with OCA is fraught with legal difficulties and reflects a lack of understanding
of how broadeasters operate. Requiring a broadcaster to be present for and tape all of a
trial even when, in the editorial judgment of the station, it is not warranted impinges oa
that station's First Amendment rights.” Even were it constitutional, the NYSBA should
not advocate a position that would condition audio-visual access on waiver of a
fundamental right.

In addition, the economics of complying with such a requirement will discourage
large stations from seeling camera access and shut out smaller stations with fewer
resources. The theory behind the recommendation ~ that it will encourage broadcasters

to use more than short clips — cannot bold up in the face of operational reality for

% See Miami Herald Pub. Co. v. Tornillo, 418 U.S. 241, 256-258 (1974). Indeed, the Federal
Corurumications Commisgion has concluded that compelling a broadcaster to cover “controversial issues
of inrerest in the community” violates the First Amendment, Seoe Syracuse Peace Council v. FCC, 867 F.2d
654 (D.C. Ciz. 1989) (upholding agency decision t elimuare the Faimess Doctrine without reaching
constitutiona] issue).

61



television news. Programs run for a fixed period of time, and the length of the report on
any specific topic or trial depends on the judgment of the news director, taking into
consideration other events that must bs included in the newscast. In general, the station
has significantly more material for every story than makes it into the final report. As
important as any single trial may be, it nonetheless will remain only one of 8 multitude of
issues reportcd on any day. The availability of more video from that trial simply will not
materially affect these basic facts.

On the other hand, requiring a station to devote one of a limited number of crews
full-time to a trial of undetermined length — and thus making it unavailable for other
events — will impose a significantly higher cost on audio-visual coverage of a trial than
exists for coverage of the trial without cameras in the courtroom. Asa result, this
requirement likely will result in much less coverage, not extended coverage.'® That
coverage, moreover, will likely be only of the most high-profile and sepsational cases,
becanse those are the only cases for which a news director will be able to spare the crew.
The everyday work of lawyers and the system — which the majority notes has the most
educational value — will remain unavailable for observation by most New Yorkers.

Legal concerns also exist with the majority’s requircment that the “outtakes” of
the trial, pot just the material that has been broadcast, be deposited with OCA. This
requirement directly contradicts the existing shield law, which makes such material
privileged."! It also conflicts with the federal journalists privilge for the same

* Even CourtTV, which strives to bave gavel-to-gavel coverage of Its cases, cannot guarantee at the outset
tha it will be able 10 do so in every case. For example, if CourtTV were wlevising a wial in progress when,
the 2000 election toak place, the majority's proposal would have preventzd it from tasminating caverage of
that trial to send the crew to Florida 1o cover one of a the many of elcction cases that materialized.

"' Seg N.Y. Civ. Rights Law §79-h.
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materials.'> Based on these privileges, journalists fervently and routinely protect
‘broadeast outtakes from those seeking capies of them, and those privileges should not be
disregarded absent compelling circumstances, which do not exist here.

2. The second point on which I disagree with the majority’s proposal relales
to carrying forward all of the limitations of Section 218. In particular, for the reasons that
the majority pointed out, requiring consent of the parties for audio-visual coverage of any
proceedings defeats the vajue of access.

3. .The standards proposed by the majority that should gnide a judge in
exerce:ing his discretion as to whether or not to permit cameras also are flawed. First,
many of the concemns listed as factors to be considered cap and should be addressed by
alternative means available to the Court. The majority recommends, for example,
consideration of the effect on the ability to select an unbiased jury in the initial case or if
a maistrial is declared and the potential effect on subsequent proceedings. Any of these
effects can adequately be addressed through exacting and efficient voir dire.
Consideration of the “[¢]ffect on excluded witnesses who should have access to the
televised testimony of prior witnesses” falls into the same category. Judges routinely
deal with the potentially prejudicial effects of publicity by instructing witaesses not to
read or watch news coverags of the trial. Given the availability of alternatives that would
not deprive citizens of effective access to the proceedings, these factors should only be
considered if'the judge has determined that the concems cannot be addressed in any other

marmer.

" See Gonzalez v. National Broadcasting Company, Inc., 194 F.3d 29 (2d Cir. 1998).
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Secand, listing some of the requirements without any further elucidation as to
how they should be considered risks unintended and troubling results. As the Majority
Report amply sets forth, party consent should not be required, Yet, the majority then
suggests that “[p]arties support of or opposition to the request" should be considered by
the Court in exercising its discretion. Inclusion of this factor is inherently contradictory
and ultimately could indirectly impose a consent requirement on any request.

Similarly, the majority recommends that a court consider the “privacy rights” of
participants in the proceeding. There xs, however, no question that the proceeding itself
must be open to the public and that whether or not cameras are present, anything that
occurs may be reported. In essence, therefare, no “right” of privacy exists for
participants in a public court proceeding.

4. The next point on which I differ with the majority relates to the witness
“veto.” Requiring a broadcaster to visually obscure the image of any witness who so
requests, without a showing of goed cause, is unnecessary and serves to undermine the
purpose and value of allowing coverage in the first place. Audio-visual coverage of trials
like the Diallo case serve a significant educational purpose, in part, because viewers will
be able to better understand how a jury reached its dscision. In any trial, of course, the
factfinder's decision often rests on credibility determinations from intangible factors such
as witness demeanor, tone of voice, and the Tike. Individual witnesses alonc should not
possess the power to undermine that purpose. Instcad, only upon a showing of good
cause should a witness be cbscured, and only upon a showing of good cause that
obfuscation will not be sufficient should audio-visual coverage of a particular witness’
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testimony be prohibited. The ability of the presiding trial judge to make such a finding
climinates virtually all potential adverse effects from the presence of cameras.

Further, it should be made clear that “good cause” must be based on factual
findings that specific harm “qualitatively different from other types of news coverage”’
is likely to result from effective qudio-visual coverage. Examples would include, of
“course, when there is a credible risk to 2 witness” safety, such as in the case of
undercover police officers. The probable harm to a child witncss or victim in a sex L |
offense or domestic violence case from having his or her image on television would be
another. Only in these limited circumstances, where the presiding judge has determined
that audio-visual coverage in fact will impede the administration of justice, should a
witness be obfuscated.'*

5. Finally, the majority’s recommendation that there be no coverage of any
aspect of the trial which the jury does not actually ses further undermines the positive
benefits that will flow from camera coverage of proceedings. If a hearing takes place in
open court outside the presence of the jury, where reporters can sit in the courtroom,
listen, and then report on it, there is po reason to bar cameras, and the Majority Report
offers none. Allowing the public to see all aspects of the proceedings will better educate
them about the legal process and how a judge reached his or her decision. [p trials where

cameras are present, any proceedings that are open to the public and can be observed by

13 fn ra Perition of Post Newsweek Stations, 370 So.2d 764 (Fla. 1979).

" While sexual assaulr and domestic violence cases raise special concerns that warrant careful
consideration, they also deal with matters of significant public interest. Therefors, the trial jadge should be
lel wirh the responsibility of determining where the balance falls in any given casc for any specific
witness.
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someone sitting in the galiery of the courtroom should be available for audio-video

coverage.

xxk

For these reasons, I urge that there be a presumption in favor of audio-visual
coverage, one which can be overcome only by a showing that circumstances exist that
would make audio-visual coverage “qualitatively different from other types of news
coverage.”"’ Absent such a presumption, the trial judge, rather then the parties or a
witness, shouid be the ultimate arbiter of whether or not specific trials and specific

testimony within those trials be subject to coverage.

** In re Pesision of Post Newsweek Stations, 370 So.2d 764 (Fla. 1979).
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DISSENT

TO: A. Vincent Buzard, Chair
NYSBA Special Committee on Cameras in the Courtroom

FROM: Leroy Wilson, Jr., Esq. % ﬂﬁ/ , :

DATE: February 23, 2001

I respectfully dissent from the majority report to the extent that it does not condition
television access to the courtroom on the consent of witnesses, including a party, as discussed
below.

I am generally, in favor of cameras in the courtroom. I am constrained in my views by the
individual in the chair whose life or liberty is in jeopardy at the criminal trial. I believe that the
right to a fair trial supercedes any assumed ‘right of the public to know” what happens at trial by
way of television. The individual defendant in a criminal case has more to lose, and therefore,
more to say, than any other person. That individual should, therefore, have the right to say
whether he or she wishes to put in jeopardy her presumption of innocence by having witnesses
testify who may appear to be less than truthful for all the reasons Martin Adelman, Esq., gives in
his separate dissent. The presumption of innocence is the bedrock of our criminal justice system,
even as it slowly erodes away.

In all cases, criminal and civil, all witnesses including a party, should have an absolute veto
over whether or not they will be televised in the courtroom.

Almost 100 years ago, Francis L. Wellman described the lot of the witness:

Of all unfortunate people in this world, none are more entitled to sympathy and
commiseration than those whom circumstances oblige to appear upon the witness
stand in court. You are called to the stand and place your hand upon a copy of the
Scriptures in sheepskin binding, with a cross on the one side and none on the
other, to accommodate either variety of the Christian faith. You are then
arraigned before two legal gentlemen, one of whom smiles at you blandly because
you are on his side, the other eying you savagely for the opposite reason. The
gentleman who smiles, proceeds to pump you of all you know; and having
squeezed all he wants out of you, hands you over to the other, who proceeds to
show you that you are entirely mistaken in all your supposition; that you never
saw anything you have sworn to; that you never saw the defendant in your life; in
short, that you have committed direct perjury. He wants to know if you have ever
been in state prison, and takes your denial with the air of a man who thinks you
ought to have been there, asking all the questions over again in different ways;
and tells you with an awe inspiring severity, to be very careful what you say. He
wants to know if he understood you to say so and so, and also wants to know
whether you meant something else. Having bullied and scared you out of your
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wits, and convicted you in the eye of the jury of prevarication, he lets you go. By
and by everybody you have fallen out with is put on the stand to swear that you
are the biggest scoundre! they ever knew, and not to be believed under oath. Then
the opposing counsel, in summing up, paints your moral photograph to the jury as
a character fit to be handed down to time as the typification of infamy--as a man
who has conspired against innocence and virtue, and stands convicted of the
attempt. The judge in his charge tells the jury if they believe your testimony, etc.,
indicating that there is even a judicial doubt of your veracity; and you go home to
your wife and family, neighbors and acquaintances, a suspected man--all because
of your accidental presence on an unfortunate occasion!

Any witness should have the absolute right to prohibit this experience from being compounded
by televising it for all the world to see.

! Francis L. Wellman, The Art of Cross-Examination at 194-195 (4" Ed., revised and enlarged, first Collier Books
Edition, 1962)
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INTROL CTION

This dissent is respectfully filed, with admiration for the leadership of our Chair and
appreciation for our Special Committee’s commitment to civil discourse and collegiality. We
disagree on one narrow issue - not on whether the courts generally should be open to cameras -
but only on whether the parties’ counsels’ consent should be required. As the only criminal law
practitioner on the committee, perhaps I have z heightened sensitivity to fair trial concerns in

criminal cases - and suggest that it is entirely appropriate.

It should be immediately recognized that the Majority Report urges an abrupt shift from
the most recent House of Delegates’ position, that consent should be required. Camera
proponents argue that unrestricted television access would improve the public’s perceptions of
the justice system and its participants, particularly the legal profession. In fact, in the past
decade, there were a half-dozen “notorious” televised trials which did nothing to enhance the

public’s respect for the justice system and its participants.

That an “average person”, as a potential witness, may fear television exposure, and may
be lost to the fact-finder, or perceived as less credible, was confirmed by our Special Committee’s
research and in all prior studies. This dissent argues that counsel is the best informed decision-
maker regarding witnesses’ concerns and what will allay them, and does not address additional
negative effects which cameras can visit on a trial - on jurors, the judge, and witnesses more
anxious to testify for opportune gain, or “contaminated” by monitoring the trial before testifyiﬁg.
This dissent respectfully suggests that the House of Delegates reaffirm its present position that
consent be required, as striking the proper balance between the media’s interest in televising a

case and society’s interest in a fair trial and its just result.
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THE IMPETUS FOR RE-EXAMINATION

The Majority Report cites (p. 4) Judge Joseph Teresi’s decision allowing broadcasting of
People v. Boss et al. (trial of police officers indicted in the shooting death of Amadou Diallo), as
well as the televised Florida court contest over the recent Presidential election, to illustrate “that

the issue of cameras in the courts has gone from dormant to active.”

This “active phase” on the issue of cameras in the courts is not the product of public
clamor for more televised trials from New York’s courts. In fact, two relatively recent polls of
New Yorkers show just the opposite. During last year’s Boss trial, (he Quinnipiac Polling
Institute reported (NYLJ 2/16/00, p.1, col. 3) that the public was then evenly split on cameras in
the courts, at a time when many of the poll’s subjects were watching the televised Boss trial. A
few years earlier, the Marist Institute did a similar survey - when no highly publicized case was
being broadcast - and found that 61% of the general public thought that television coverage of

trials a “bad idea”, while 35% said it was a “good idea.” (see below for more detail).

The diminished public appetite for trial coverage is also reflected in Court TV’s shift in
programming, from its original “all trials, gavel-to gavel” coverage, to currently broadcasting
edited portions of trials during the day, and syndicated re-runs of crime shows (e.g. “Homicide”
and “Profiler”) during prime-time evening hours. The networks will mainly cover “ideal cases”,
with the potential for a ngtional or high-rating local auaience, and the prototypical case appears
to be the criminal trial of a celebrity or professional athlete, often a person of color, facing the

death penalty.
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Obviously, “the media” - conglomerates in which television and radio stations as well as
print outlets all contribute to the bottom line - continues to urge virtually unrestricted camera
access to the courts. Clearly, it furthers the media’s economic interest to obtain totally free
programming, in “studios” paid for by the state with conscripted “actors”, to attract viewers and

advertisers.

The point here is that there simply is no public pleading, much less wide-spread support,
for re-institution of camera coverage iﬁ New York’s trial courts. To say that is not to dispute the
good faith of the Majority Report, but to question its basic premise, which rests purely on an
optimistic presumption - that more televised trials will bring heightened respect for the judicial

system and the legal profession. This faith discounts logic and ignores the proof to the contrary.

Having made these initial observations, we will first review the record of prior House of
Delegates’ positions on the issue. Next we discuss the established fact that witnesses have
serious hesitations about confronting cameras while testifying, and the potential for negative
impact on the fair administration of justice. Then we respond to the proponents’ contention that
more camera coverage will increase public respect for the justice system and the legal profession.
Lastly, we turn to this dissent’s proposal, which is re-affirm the current House of Delegates

position - to approve permanent camera access, but on condition that all parties’ counsel

consent.

Thus, let us first turn to the record of our Association’s prior positions on cameras in the

courts.
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THE STATE BAR RECORD

Our House of Delegates’ most recent resolution, in 1994, approved legislation to permit
permanent camera access to the Courts, conditioned on party consent. The history is recounted

in the State Bar staff’s memo to the House of Delegates (Agenda Item 8, January, 2001, Tab A):

Over the past 21 years, the House of Delegates has been on record in favor
of experimentation with camera coverage of civil and criminal trials with the
exception of 1979. At various times throughout the experimental periods
authorized by the Legislature and covering the years 1979, 1980, 1987, 1989,
1991 and 1994, the Association’s position toward audio-visual coverage of court
proceedings has supported either existing legislation to continue the experiment
with safeguards (i.e., the consent of both parties) or opposition (1979). In June,
1994, the House voted to endorse permanency for media coverage of trials, with
the provision that counsel for all parties consent to coverage.

Thus, the position of this dissent is not a “cry in the wilderness”, but is consistent with
the previous State Bar record. We turn now to the facts developed before the Special Committee,

first on the negative experiences during the prior experimental periods in New York.

CAMERA’S EFFECT ON FAIR TRIAL --
SURVEY, POLLS AND INTERVIEWS

The Special Corﬁmittee collected 45 questionnaires from lawyers and judges on their
experiences with witnesses facing televised trials, and spent one day hearing testimony. The
responses were not as reassuring as the Majority Report (p. 11) conveys (“The results of the
interviews was that the projected harms and what-ifs of cameras in the courtroom simply were
not realized. There was no pattern of difficulty which would outweigh the benefits of cameras in

the court.”)
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The reality is that even in this limited sample before our Special Committee, there were
disturbing reports that television coverage had adversely affected witnesses. “We as lawyers
know when a problem has affected the outcome of a trial . . .”, the Majority Report says (pp. 11-
12). In that light, consider these summaries and direct quotes from five of the thirty-odd attorney

questionnaires we received:

Questionnaires - Effect on Witness Demeanor

. An Ithaca attorney, who tried five televised cases had “several instances
where witnesses expressed reluctance to testify in the presence of cameras, both
prosecution witnesses and defense witnesses.” Although the Court granted a “blue
dot” to obscure the face, several defense witnesses “seemed to be wary of and
uneasy about the presence of the television cameras, often looking in their direction
as they gave testimony. This did not help their demeanor.”

Witnesses testifying with cameras present “are reluctant to ask the Court
to interrupt coverage (e.g., for a bathroom break) or become difficult to question
when they actually get on the stand. In addition, it necessarily takes time, most
often at a premium during trial, to cajole and otherwise reassure the reluctant
witnesses.” (Special Committee’s Interview Compilation, pp. 22-24).

A Suffolk County practitioner who tried a televised “notorious murder
case” mirrored these concerns. “[M]any of the witnesses were reluctant to come
forward. They became more nervous because of the cameras, and preparing them
as witnesses became more difficult” as “there were personal matters regarding the
personal lives of witnesses and their relationships which was brought out during
the course of the trial.” When the attorney was asked “how did you handle it”, the
reply was “there was nothing I could do.” (/d,, pp. 80-81).

. An Erie County Assistant District Attorney who tried multiple homicide
televised trials stated “in almost every case, at least one witness did object, nearly
always the family of the victim and frequently eyewitnesses . . . although [the
prosecutor] would explain that even without cameras, print media might report
testimony, [their] objection was to broadcasting [their] face” and “many witnesses
who did object would refuse to testify if there were cameras.”
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This A.D.A said “if a witness has a fear or does not want to be filmed, the
presence of cameras would significantly impair [the] testimony and credibility of
the witness, who would be too nervous to testify effectively.” “Witnesses are
aware of the print media but distinguish the additional presence of cameras” and
“most witnesses are most nervous about confronting defendants, if they had to
deal with cameras, [it] would probably damage their testimony.” (Id,, 146-148),

. A Rochester defense attorney with several multiple homicide televised
trials agreed that “witnesses see the print media and cameras differently, I can’t
persuade them that there is no distinction.” This attorney has seen cameras
“impact the case, usually the prosecution’s case, because the witness is not as
credible or seems more guarded.” (/d,, 148-149).

Questionnaires - Witnesses Refusing to Testify

. An Albany public defender reported that in two televised trials, both
prosecution and defense witnesses refused to testify in the cameras’ presence, and
specifically that two defense witnesses were lost in one of the cases. (/d,, p. 142).

. The chief public defender in Rochester, whose office had several televised
trials, reported that a witness was lost in one case, he believes, because of cameras.
({d, p. 3).

Testimony - Detailed Accounts

The Special Committee heard eight witnesses - attorneys, judges and a crime victim

counselor - which provided far more detail than elicited by the questionnaires. One was a career

New York City prosecutor, in both the State and Federal Courts, whose comments were termed

“particularly persuasive” in Committee Member Mark Zauderer’s concurrence (Majority

Report, p. 31).
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This prosecutor emphasized (minutes of 10/26/000, pp. 185 et seq.) that even the
mention of television’s presence at an up-coming trial, well before any judge’s ruling, can trigger
a reluctant witness’s flight, and how the actual experience of testifying before cameras can affect
the witness and the jury’s assessment of that witness’s credibility. In several high-profile cases -
serial rapists and murderers, career victimizers of senior citizens, a RICO case with drug murders

and gang violence - this prosecutor found that “media coverage became a constant problem.”

In one homicide case a witness who was threatened by defendant’s gang
associates was relocated twice within New York, and then to another state.
Informed that television expressed an interest in televising the trial, he replied
“You will no longer speak to me, I will move, I will change my phone, and I will
change my name.”

The witness was found and prosecutors promised they would “try to
keep the cameras off his face and try to keep whatever media coverage away.”
Despite this, the witness failed to appear, yet again was found, arrested on a
material witness order and held until the trial. The witness thus was compelled to
testify, but the cross-examination’s focus - on his earlier refusal to appear, his
material witness arrest, and his unwillingness to testify - negatively impacted on
the witness’s credibility.

In violent crime cases, witnesses want their identity and personal
information kept secret. Even with visual and audio disguise, witnesses may fear
the loss of anonymity, i.e., people in their neighborhood, industry and profession
can identify them. Victims say “I didn’t choose victimization or where it would
happen, or my attacker, and I don’t choose to be exposed.”

One victim of a serial rapist feared emotional trauma, humiliation and
potential job loss if cameras were present at trial. Despite sincere assurances that
her testimony would not be televised, she attempted suicide, triggered in the
opinion of her doctors and a social worker, by her fear of media exposure.
Although the Court did ultimately bar camera coverage, this victim refused to
participate in trial preparation and went “cold” onto the witness stand.
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Witnesses are initially motivated by altruism, but the prospect of
testifying before a camera raises fears of retribution, about safety, exposure or job
loss. The witness’s employer may not like “snitches”, or the witness was not
“with the right people” or “in the right place” (e.g., moonlighting on a second job).

In such circumstances “I had a hard time convincing them to be witnesses;
I had a hard time finding them.” The “higher the quality” of the witness, the
greater the danger of losing them: it was professionals who most feared exposure
of their past academic difficulties, drug use, or past employment problems.

A witness cannot be guaranteed that there will be no camera coverage
until a judge ultimately rules, often quite close to trial. The judge making the
determination does not know the derogatory information which might emerge, or
necessarily understand how sensitive, frightened or fragile the witness truly is.
Holding a hearing presents problems as well; the witness is hesitant to come to
court or to confront the defendant, who has a right to be present, and that
confrontation can present further legal problems, as in identification cases.

This prosecutor emphasized that the views expressed were her own, but
believes they are shared by many trial assistants and line prosecutors, while
elected District Attorneys see the political necessities of their office as requiring a
public stance that “the courts should be open to all media.”

A veteran Albany defense attorney shared similar experiences (Id, pp. 130 et seq.):

“The number one fear of people is public speaking” and “fear of failing.”
When it comes to testifying, they don’t want to appear on camera. People have a
lot of reasons for not wanting to appear on camera - whether it be a fear of
retaliation, of the police, or repercussions within their family - and presenting a
defense with the hurdle of cameras in the court is really difficult.

This attorney experienced witnesses refusing to testify due to cameras,
and believes that television affected the result of at least one case. Alibi witnesses,
whom the attorney credited and had under subpoena, failed to appear, stating “I
will simply refuse to get involved” if cameras are present. The attorney prepared
them, urged them to “forget about the cameras”, and yet they refused to appear.
Asked why the same effect wasn’t present with print reporters in the courtroom,
the attorney opined “a camera in the courtroom changes the dynamic.”
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Cameras are Different

Despite the results of the questionnaire and interviews, the Majority Report discounts
the effect: of camera coverage on “most witnesses.” But beyond the cited comments, above,
common sense and life’s lessons confirm that the prospect of testifying before strangers about
traumatic events, and facing rigorous cross-examination (“the greatest engine to uncover the
truth” in Dean Wigmore’s familiar phrase) is extremely unsettling. Provision of a “blue dot” or
mosaic distortion may not be sufficient solace to a witness who fears cameras and will be affected

- by appearing nervous, by appearing less credible, or by not appearing at all.

Proponents argue (Majority Report, p.18) that broadcast and print journalists are at the
courthouse in any high profile case and, in the words of one media representative, if cameras
aren’t allowed in the courtroom, they “will chase the defendant down the courthouse steps.”

Yet, most people believe that “cameras are different” - particularly prospective trial witnesses.

Revered Supreme Court Justices also believed that compelling witnesses to testify before
cameras potentially infects the trial process. In Estes v. Texas, 381 US 532 (1965) the court
reversed a conviction because of disruptive media practices, admittedly now outdated. Chief

Justice Earl Warren prophetically observed (381 US at 569-70):

Whether they do so consciously or subconsciously, all trial participants
act differently in the presence of television cameras. And, even if all participants
make a conscientious and studied effort to be unaffected by the presence of
television, this effort in itself prevents them from giving their full attention to
their proper functions at trial. Thus, the evil of televised trials, as demonstrated
by this case, lies not in the noise and appearance of the cameras, but in the trial
participants' awareness that they are being televised. To the extent that television
has such an inevitable impact it undercuts the reliability of the trial process.
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Justice Harlan agreed (/d. p.591): “In the context of a trial of intense public interest, there
is certainly a strong possibility that the timid or reluctant witness, for whom a court appearance
even at its traditional best is a harrowing affair, will become more timid or reluctant when he finds

that he will also be appearing before a ‘hidden audience’ of unknown but large dimensions.”

The Feerick Committee’s Marist Poll

In 1996, the Feerick Committee commissioned the Marist College Institute for Public
Opinion, in Poughkeepsie, to seek 600 New Yorkers’ views about participating in a trial with
various forms of media coverage. The survey’s results (Feerick Report, Appendix B, Tab B
hereto) are consistent with the real-life experiences reflected in our questionnaires and interviews
(supra), all other research in the area, and the opinions in Estes, cited above - in short, all the

material before our Special Committee. Consider the questions asked and the responses:

Q6 If there were television cameras in the courtroom would you be more willing
to serve on a jury, less willing, or would the cameras not make a difference?

More willing: 2% Less willing: 43% - No difference: 55%
Q7 If you had a civil lawsuit, would you want the trial televised, not want it to

be televised, or would it not make a difference to you?

Want it televised: 6% Not want it televised: 70% No difference: 24%
Q8 If there were television cameras in the courtroom, would you be more willing

to testify as a witness in a non-criminal case, less willing or would the cameras not
make any difference to you?

More willing: 3% Less willing: 45% No difference: 52%
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(Asked only of those who answer “less willing” to Q8, above).

Q9 If your image was blurred so that viewers could not see your face on
television, would you be more willing to testify as a witness in a non-criminal case,
less willing or would the blurred image not make any difference to you?

More willing: 18% Less willing; 57% No difference: 25%

Q10 Ifthere were only newspaper reporters, no cameras, in the courtroom, would
you be more willing tc testify as a witness in a non-criminal case, less willing or

would the presence of newspaper reporters not make any difference to you?

More Willing: 19% Less willing: 17% No difference: 64%

Q11 If you were a_defendant in a criminal case, would you want the trial to be
televised, not want it to be televised, or would it not make any difference to you?

Want it televised: 6% Not want it televised: 69% No difference; 25%

Q12 If you were a crime victim, would you want the trial to be televised, not
want it to be televised, or would it not make any difference to you?

Want it televised: 13% Not want it televised: 68% No difference: 19%
Q13 If there were television cameras in the courtroom, would you be more willing

to testify as a witness to a crime, less willing or would the cameras not make any
difference to you?

More willing: 4% Less willing: 54% ~ No difference: 42%

(Asked only of those who answer “less willing” to Q13).

Q14 If your image was blurred so that viewers could not see your face on
television, would you be more willing to testify as a witness to a crime, less willing
or would the blurred image not make any difference to you?

More willing: 38% Less willing: 34% No difference: 28%
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Q15 Ifthere were only newspaper reporters, no cameras, in the courtroom, would
you be more willing to testify as a witness to a crime, less willing or would the

presence of newspaper reporters not make any differénce on your willingness ?

More Willing: 18% Less willing: 20% No difference: 62%

The Roberts Committee’s Survey

The Majority Report (p. 8) repeats the Roberts Report’s conclusions, but does not
review its underl;ring data. The Roberts Committee was weighted with members either employed
in or representing the media, (as were four of the twelve members of our Special Committee); its
Report presented the results of prior studies in a one-sided fashion - either by quoting solely the

side which supported its conclusion or minimizing negative numbers by the preface “only.”

The Roberts Report (p. 75) thus referred to a survey where: “87% percent of the judges
reported that witness testimony was not affected by the presence of cameras” while “94%
reported that cameras had no effect on the fairness of the proceedings.” But how many thought a
witness’s testimony was affected, or a fair trial was compromised? Citing prosecutors and
defense attorneys “62% percent noted that witness testimony was not affected by coverage,
only 5% reported that a: witness would not testify because of the presence of cameras. 76%

reported that the coverage did not affect the fairness of the proceedings.” Is this encouraging?

Consider another set of pregnant statistics from the Roberts Report, concerning jurors
(p. 76). “85% reported being neither more reluctant nor more eager to participate because of the
presence of cameras. 86% reported that the cameras had no effect on their level of attentiveness

and only 5% reported feeling more tense or distracted.” Are these figures acceptable?
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The Roberts Report next discussed (p.77) a survey of trial witnesses. The results are

cause for concern, not sanguine satisfaction:

A total of 64 witnesses completed evaluation forms, with only 4%
comment[ing] that the presence of cameras was prejudicial. Although 29% felt
tense, and 44% felt more self-conscious and 30% felt somewhat uneasy, only
10% were reluctant to participate because because of cameras, and 83% were
either neutral or reported that coverage did not make testifying at all difficult.
Nearly 60% of the witnesses favored camera coverage, and 90% reported that
they would be willing to participate again as witnesses in a case in which cameras
were present.

Lastly, the Roberts Report described (p. 78) another New York survey of trial witnesses,
and again the bias is barely concealed: “Of the small number of witnesses who completed
evaluation forms, twice as many were favorable as unfavorable. Although 27% of witnesses
reported feeling anxious and nervous because of the presence of cameras, 78% were of the
opinion that the coverage did not create undesirable noise and distractions.” These significant

percentages can be seen as a major interference with the administration of justice.

Camera Access in Other Jurisdictions

In the same manner as the Majority Report quotes from the Roberts Report's
conclusions without discussing the underlying data, it cites other State’s studies, but only those
approving camera coverage. However, as its research confirms, (Majority Report, pp 11-12),

fully a third of the States - seventeen - either bar camera coverage or require consent for the

camera’s presence.
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The Federal Judicial Council sets the rule for the 100 Federal District Courts; after an
experimental period of broadcasting civil trials, it voted against cameras. The Majority Report
highlights (p. 6) that FIC staff urged camera access, but a key limitation thereof (p. 43, staff
report) was “the research project staff recommends that the Judicial Conference authorize federal
courts of appeals and district courts nationwide to provide camera access to civil proceedings in

their courtrooms . . .”” (emphasis added). So, until today, the Federal rule is still “no cameras.”

PROJECTED BENEFITS OF TELEVISED TRIALS

The majority “have such confidence in what we do as lawyers that we believe if the
public can see what we do in the courtroom and see how jurors reach their verdicts, some of the
misunderstanding of the lawyers’ role in the legal system will be removed” (Majority Report, p.
13). It explains further (/d), that “because of a variety of factors over the last 20 years, including
direct attacks, confidence in lawyers and our legal system has been greatly eroded.” Beyond the

“direct attacks” it does not identify this “variety of factors” (but see below).

The Majority Report’s noble aspirations do not comport with reality. Considering that
the decade just past was filled with high-publicity televised trials, the Majority Report’s
prediction that more coverage would instill higher public “confidence in lawyers and our legal
system” recalls a wry characterization of Zsa Zsa Gabor’s fifth marriage - “it is the triumph of
hope over experience.” An analysis of what was actually broadcast during this past decade of
televised trials perhaps reveals television coverage as the root cause of the public’s mis-

perception of the criminal justice system and lawyers.
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Federal Study of Content Analysis

It is important to examine “what television shows.” For that, this dissent appeals to
“what every reader knows.” Aside from Court TV, which began with a promise of showing
“what the jury sees” but suffers woefully low ratings, most network and cable television trial
coverage consists of snippets and “sound bites.” In 1994, the Federal Judicial Center undertook a
“content analysis” study - to determine how the evening news actually used courtroom footage
and the quantity and quality of information the broadcasts conveyed. The results (Federal

Judicial Center report, p. 35) were hardly surprisin: to those who watch television news stories:

The content analysis revealed that in news stories on covered proceedings,
footage from the courtroom occupied 59% of the total air time. The ninety stories
analyzed presented a total of one hour and twenty-five minutes of courtroom
footage, with the average of fifty-six seconds of courtroom footage per story . . .

The analysis also examined the extent to which courtroom footage was
voiced-over by a reporter’s narration. On average, reporters narrated 63% of all
courtroom footage. The percentage of the story narrated by a reporter varied
widely across stations and across cases covered, but it did not appear to be
related to either the length of the story or the nature of the case.

The “patterns identified in the analysis” in the FIC report (/d. p. 36) are striking:

First, most footage was accompanied by a reporter’s narration rather than
the story being told through the words and actions of the participants, thus, the
visual information was typically used to reinforce a verbal presentation, rather
than to add new and different material to the report. Second, plaintiffs and their
atto'eys received more air time than defendants and their attorneys. Third, the
stor:  did a fairly good job at providing information to the viewer about the
spec:. ¢ cases covered, however the amount of courtroom footage was not related
to the amount of information communicated. Fourth, the coverage did a poor job
in providing information to viewers about the legal process.
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Thus, courtroom camera images are used mainly as “wallpaper” - silently running while a
reporter-narrator states authoritatively “this is what happened in Court today” - with a snippet
of testimony from a witness. As for its educational value, to reiterate “the coverage did a poor
job to providing information to viewers about the legal process.” These are the “hard facts” of

what television coverage really brings to public understanding - and the public knows it.

The ‘Age of TV Trials’ - The 1990°’s Analyzed

The past decade saw a half-dozen nationally televised criminal “trials of the century” :
the prosecutions of William Kennedy Smith (1991), police officers in the Rodney King beating
(State trial - 1992), Lyle and Erik Menendez (1993), O.J. Simpson (criminal and civil trials - 1995

and 1997), Louise Woodward (1997), and police officers in the Amadou Diallo shooting (2000).

Did televising these trials bring to the public a “quiet confidence” in their results, in the
judicial system generally or in the legal profession? Rioting followed the officers’ acquittal in the
Rodney King State prosecution, and faith in the acquittals of O.J. Simpson and the officers in the
Amadou Diallo shooting splits along racial fault lines. “Seeing is believing” apparently still

depends on the life experiences of the viewer.

The overall effect of televising these trials on public confidence in the criminal justice
system’s components - police, judges, juries, defense attorneys and prosecutors - was actually
measured in nation-wide polling by two political scientists, Professors Richard L. Fox and Robert
W. Van Sickel, of Union College, in Schenectady. Their research was published this year in

Tabloid Justice: Criminal Justice in an Age of Media Frenzy.
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The goal was to determine the effect of a decade of nationally-televised, media-saturated
trials on the public’s perception of the judicial system and its participants The technique was to
ask a thousand respondents about their “confidence level” in the justice system and its
participants, mentioning the “tabloid cases” either first or last. The results (/d,, p.132) are given

as a statistical table:

COMPONENT OF THE OVERALL CONFIDENCE WHEN CONFIDENCE WHEN

JUDICIAL SYSTEM: CONFIDENCE TABLOID CASES TABLOID CASES
LEVEL MENTIONED FIRST MENTIONED LAST

Criminal Justice System 20% 15% 25%

Police 31% 24% 3u%

Judges 27% 24% 32%

Juries 29% 25% 33%

Defense Attorneys 19% 17% 20%

Prosecuting Attorneys 20% 14% 25%

Number 1003 500 503

A second table from the same work (/d., p. 133) measured the influence of the specific

tabloid trials on the degree of citizen confidence in the criminal justice system. It reported:

Change of Confidence in the Criminal % Less % More % No % Don’'t
Justice system as a result of exposure to: Confident Confident Change Know
Criminal Trial of Q.J. Simpson 75 3 19 3
Trial of officers - Rodney King beating 49 5 22 24
Trial of William Kennedy Smith 36 2 16 46
Trial of Louise Woodward . 25 6 34 35
Trial of the Menendez brothers 14 25 28 33
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This research indicates that the claimed benefit of televised trials - that the public will
have more confidence in the judicial system and higher esteem for its participants - is a delusion.
This may be due to the fact the vast majority of televised trials are atypical criminal cases,
preferably “celebrity cases” (football player Rae Carruth’s trial this year revived Court TV’s

ratings, just imagine if Sean “Puffy” Combs’ trial had been televised).

The Feerick Committee Survey

In 1997, the Feerick Committee asked 350 New York judges whether they “strongly or
somewhat agreed” or “strongly or somewhat disagreed” with various statements on cameras (its
Appendix A, Tab C hereto). On whether television “increased the accuracy of news accounts of
judicial proceedings”, the judges split 47% - 47%. On whether it “enhanced public understanding
of New York’s judicial system” 45% were positive, 52% were not. Is it “more likely to serve as a
source of entertainment than education” 80% said yes, 18% no. Asked do cameras “transform
sensational criminal cases into mass-marketed commercial products” 87% said yes. Finally, 59%

did not agree that cameras “has a positive effect on New York’s criminal justice system.”

The Feerick Committee’s Marist poll sought public opinion on the same issues. (Tab B,
Q’s1-5). By 61% - 35%, the public called televising trials “a bad idea”, and not “a good idea”; and
65% - 28% chose “sensationalize” over “increased accuracy.” By 61% - 32% televised trials were
held a source of entertainment rather than a vehicle to increase public understanding; 62% - 29%
opined that cameras “get in the way of a fair trial” more than they “decrease injustice”; while

52% - 20%, felt that cameras had a negative, rather than positive effect on our justice system.
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BALANCING THE POSITIVES AND NEGATIVES

The Majority Report (p. 13) “had hoped there would be reliable studies demonstrating
the effect of televising trials on public understanding, but we found none” - despite that the
Federal Judicial Council’s content analysis, the Roberts Committee’s review of prior studies, the
Feerick Committee’s surveys of trial judges and the public, and Profs. Fox and Van Sickel’s

findings were before it. This dissent finds these studies both reliable and persuasive.

However, this dissent does not argue for a ban on cameras in the courts. We recognize the
Majority Report’s point (p. 14), that to eliminate “television coverage because of sound bites
means that we will also lose the educational value of gavel to gavel coverage.” Second, and sadly,
there may be truth in its further point (Jd) that “most of the citizens in this country are informed

about all significant issues from two minute segments on the evening news.”

What we seek is a balance between the limited benefits that televising trials does produce
and the potential for negatively impacting the fair trial rights of the parties, as well as an informed
decision-maker who bests know when those rights are at risk. It is illusion to believe that more
camera coverage will bring greater respect for the judicial system or the legal profession.

Televised trials will not be the source of that salvation, and should not be assigned that role.

Our Association makes great efforts to “teach the public about what we do” and gain
respect for our profession. Since the televised-trial saturated era of the 1990’s did not achieve
those goals, and was apparently counter-productive, it is not logical to believe that yet more
televised trials will succeed. That makes as much sense as continuing to pour salt on a cheap

steak, on the theory that “at some point it will surely taste good.”
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CONSENT OF COUNSEL

The majority’s proposal - having the trial judge decide whether witnesses’ concerns
warrant restricting camera coverage - is an ineffective remedy administered sometimes too late.
First, as the record shows, counsel’s inability to promise concerned witnesses “no cameras” will
be cause enough for some fearful witnesses to take flight, or refuse to participate in trial

preparation, or impair credibility assessments or even to drive a victim to a suicide attempt.

Second, how does the judge decide? Does counsel’s assurance that a witness is fearful of
camera coverage and might flee, or will appear less credible, suffice? Is counsel required to
identify the witness, or proffer the expected testimony? Is this to be done in the presence or
absence of the adversary? Is a hearing to be held? If the concern is about a prosecution witness,
must the hearing be in the defendant’s presence? Currently, criminal practice in New York does
not require either side to disclose the identity of its fact witnesses, do we now transform our

discovery statutes for the dubious benefits of camera coverage?

Proponents argue the benevolent character of cameras in the court is established as “no
case has ever been reversed because of the camera’s presence” (omitting Estes, supra). But how
can a convicted defendant demonstrate on appeal that the jury would have credited a critical
witness’s testimony were it not for the camera’s effect, or even more esoteric, that a witness
who refused to appear for fear of the cameras would have testified and would have “made the
difference?” The prosecution, with no right to appeal an acquittal, is totally without remedy if it
loses both a critical witness and the trial. Recall the words of the veteran prosecutor “I had a hard

time convincing them to be witnesses; I had a hard time finding them”
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Recognizing counsel’s unique expertise and vantage-point and choosing it above the trial
judge’s perspective is not a novel proposition in the law. People v. Rosario, 9 NY2d 286, 213
NYS2d 448 (1961), reversed established precedent which had the judge first review a trial
witness’s prior statements to determine their impeachment value, and, if found, order . _josure.
The Court of Appeals held (9 NY2d at 290) that the potential uses of prior statements for cross
exdmination “. . . vital perhaps, for discrediting a witness, are certainly not as apparent to the
impartial presiding judge as to single-minded counsel for the accused; the latter is in a far better

position to appraise the value of a witness' pretrial statements for impeachment purposes.”

Finally, we question the majority’s priorities, in its orderng of the issues for the trial
judge’s consideration in deciding whether to allow camera coverage. In the Majority Report’s
view (pp. 20-21), first on the list is the “[iJmportance of maintaining public trust and confidence

in the legal system”; second is the “[ilmportance of promoting public access to the judicial

system” and eleventh is “[e]ffect of coverage on the willingness of witnesses to cooperate,

including the risk that coverage will engender threats to the health or safety of any witnesses.”

Would Consent Mean No Televised Cases ?

The Majority Report concedes (p. 18) “there were some indications that some lawyers
will decide it is in their- clients interests to have cameras in the court” but cautions “if the
experience in New York is like the experience in other states, there will be only a few of such
instances.” This conclusion is again not borne out by the Special Committee’s interviews and

questionnaires, and the record of past experience in New York.
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Our limited survey revealed a half-dozen defense attorneys who consented to televising
criminal trials, as did a New York County Lawyers Association survey. To argue that some trial
attorneys in some cases will decline camera coverage does not mean that all attorneys will oppose
it in all cases, or that any opposition would be without merit. New York lawyers are not known
for morbid shyness, and it is commonly believed that merely appearing in a highly-publicized

trial can cause a legal career to prosper, and even lead to media employment.

The vast majority of televised trials are criminal cases, (94% of the requests during one
New York “experimental period” and two-thirds of a Court TV-supplied list of its televised
trials). Further, the prior New York experience on televising arraignments is instructive, as camera
coverage was by statute only allowed with counsel’s consent. Statistics from the Office of Court
Administration reveal that the majority of applications to televise arraignments were granted,
obviously with counsel’s consent. This “arraignment consent experience” in New York is another

valid indicator that counsel has and will consent to televising criminal proceedings.

Quite disquieting is the Majority Report’s reasoning (p. 17) that “the problem with
relying on attorney consent is that there are cases in which the client’s strategic interest in [not]
having cameras in the court is outweighed by the public’s need to know about the case” This
assertion seems to contradicts the Majority Report’s earlier statement (p. 3) “we recognize that

the primary purpose of a trial is to do justice rather than to educate or inform the public.”

It appears that one statement is a sub-set of the other: the “primary purpose of a trial is

to do justice” unless that end is “outweighed by the public’s need to know about the case.”

Obviously, it would be the media itself, driven by economic self-interest, which advocates “the

public’s need to know”, or more accurately, “the media’s desire to televise.”
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Simply put, the media’s desire to televise a trial can never outweigh society’s
commitment to providing justice in its courts, and an accused’s right to a fair trial and due

process are assured by the Constitution.

Lastly, it is undeniable that provision of a “blue dot” or mosaic distortion, even with
voice alteration, may not satisfy any particular witness’s concerns, rational or not, that
acquaintances, enemies or employers will still recognize them, and that retribution, disgrace or
criticism may follow their televised testimony. The Marist Poll results (Tab B) confirm the
average citizen’s hesitation to testify before cameras, even with these precautions (see Q9 and
Q13, p. 11, supra), and note that poll respondents only contemplate a hypothetical question,

without true emotional content. These are real issues to real people who are potential witnesses

It may be that fearful witnesses do not trust the technology (and our limited survey
revealed one case where the “blue dot” slipped and another where the jury was shown). Even
with a mosaic distortion, a subpoenaed defense witness at the “Diallo trial” evaded giving
testimony favorable to the defendant police officers, consistent with her prior account, because,

in the opinion of some, doing so might have made her unpopular in her community.

Substantial numbers of New York’s criminal defense attorneys have consented to the
televising of high-publicity trials in the past (prosecutions of Joel Steinberg, Arthur Shawcross,
Colin Ferguson, to name a few). It appears unreasonable not to at least try a consent system, but
rather to insist that proponents’ projected harms and what-ifs - that there will not be “enough”
televised trials - are reality, and thus must be accommodated. It is wiser to adopt a conservative
policy, best balancing the competing values, and rely on actual experience to judge if it functions

as anticipated and whether changes should be made.
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CONCLUSION

There is substantial evidence in the material gathered by our Special Committee to
conclude that prosecutors and defenders share the concern that reluctant witnesses may absent
themselves and timid witnesses’ testimony may appear less credible, because of their fears and
the realities of camera coverage. As Mr. Zauderer’s concurrence states (Majority Report, p. 31)
“[a] significant feature that emerged in our discussions is that on the issue of coverage of criminal
trials, there is no ideological fault line that separates the prosecution from the defense.” The
Criminal Justice Section Executive Committee, comprised of judges, prosecutors and defense
lawyers, voted 31-3 at its January, 2001 meeting to re-affirm its commitment to the consent

requirement rule.

Indeed, the public, as distinguished from the media itself, is not so convinced that camera
coverage is “a good thing” and by better than a 2-to-1 margin, the public believes that televising
trials may negatively impact on their fairness. We should heed the peoples’ voice, since it is the

public’s benefit we are urged to consider.
This dissent respectfully suggests a re-affirmation of the 1994 House of Delegates’
Resolution, which supported the permanent enactment of former New York Judiciary Law §

218, but with amendment of its introductory phrase, (sub-sections 5 [a] and [b]), to read:

“Audio-visual coverage of any proceedings in criminal cases shall be permitted.

with the consent of all parties to the proceeding . . . ”
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NYSBA
Staff Memorandum
HOUSE OF DELEGATES
Agenda ltem #8 .
REQUESTED ACTION: None at this meeting as the report is for informational

purposes at this time.

Attached is the report by the Special Committee on Cameras in the Courtroom.
it has been distributed for informational purposes only and no action is required
at the January 26, 2001 meeting. The matter is scheduled for formal
consideration at the March 31 meeting of the House of Delegates.

Over the past 21 years, the House of Delegates has been on record in favor of
experimentation with camera coverage of civil and criminal trials with the
exception of 1979. At various times throughout the experimental periods
authorized by the Legislature and covering the years 1979, 1980, 1987, 1989,
1991, 1994, the Association’s position toward audio-visual coverage of court
proceedings has supported either existing legislation to continue the experiment
with safeguards (i.e., consent of both parties) or opposition (1979). In June
1994, the House voted to endorse permanency for media coverage of trials, with
the provision that counsel for all parties consent to the coverage.

Prior to the scheduled expiration date of June 30, 1997, the New York State -
Committee to Review Audio-Visual Coverage of Court Proceedings strongly
endorsed making the program permanent. However, the Legislature allowed the
statute to lapse and negotiations failed to yield a compromise prior to
adjournment. ' :

In June 2000, at its meeting in Cooperstown, the House re-opened the issue and
authorized that a new committee be appointed to re-examine audio-visual
coverage of civil and criminal proceedings in the state's trial courts. President
Paul Michael Hassett appointed a 12-member Special Committee on Cameras in
the Courtroom, chaired by A. Vincent Buzard, to evaluate and make
recommendations on the issue of audio-visual coverage of court proceedings in
civil and criminal matters and whether or not the Association’s position should be
modified. Over a five-month period, the 12-member committee has conducted
comprehensive research and interviewed 45 lawyers and judges with firsthand
cameras experience. '

Committee Chair A.Vincent Buzard will present the report at the meeting and be
prepared to respond to any questions that you may have.
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NEW YORK STATE
COMMITTEE TO REVIEW AUDIO VISUAL COVERAGE OF COURT PROCEEDINGS
CAMERAS IN NEW YORK COURTROOMS JUDICIAL SURVEY

PART |

Questions 1 through 10 invite responses from ALL JUDGES, whether or not
you have had experience with cameras in your courtroom.

351 judges responded to Part I of the Survey.

Name (optional):

(a) How many years have you served on the bench?  11.63 (average)
(b) Court(s) in which you have presided:

Civil 135 - Supreme 225
Criminal _ 153 City 61
District 24 Family 94
County 94 Other 70

(c) County in which your court is located:

(a) In approximately how many jury trials have you presided: N = 351

Civil 69 (average) Criminal 84 (average)

(b) In approximately how many proceedings have you presided in which television cameras

were present: " Civil 3.4 (average) Criminal __ 9.3 (average) _
N=63 N=157 |
(c) Prior to your service on the bench, did you ever serve as a =~ N
(i) criminal defense counsel? Yes 68%  No 32% 318
(ii) criminal prosecutor? Yes 47%  No 53% 301
(iii) civil litigator? Yes 86% No 14% 333
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4. Do you agree or disagree with the following statements (please check the applicable box):

Strongly Somewhat Somewhat Strongly No Weight
agree agree disagree  disagree OPinion N Mean
Television coverage:
(@) Increases the accuracy of news - - 0.126
accounts of judicial proceedings 8% 38% 24%| 23% §% 348 .
(b) Has enhanced public under- i
standing of New York's judicial
system. / 10%) 35% [z [28% 3% 350  -0214
(©) Is more likely to serve as a
source of entertainment than ‘
education for the viewing public 41%' 39% E 3% 2% 350 0.997
(d) Serves as a deterrent against
injustice 3% 22% 20% 39% 8% 346  -0.795
(e) Fosters public scrutiny of court
proceedings 13% 50% 21% 12% 4% 346 0.318
()  Transforms sensational criminal ‘
ials | i
o e Tarketed 7% [30% 5% 5% 3| 31 128
(9) Tends to cause judges to issue
ir:slings they might otherwise not 1o%| 27% 24% 28% 11% 350 -0.343
ue
(h)  Poses a potential threat to
judicial in‘t)lc;pendence 177:' 28% 23% 26% 7% 350 -0.411
()  Has impaired judicial dignity or
courtroom decorum in New York | 17%|  |22% 23% 2% [mw|  as0  -0.22
() Has had a positive effect on New '
York's civil justice system o 3% 14% 22% 24% 38% 349 -0.507
(k) Has had a positive effect'on New '
York's criminal justice system 5% 20% 30% 29% 16% 350 -0.571

if you would like to comment further, please check the box to the right and include your E
comments in the space below or on the blank pages at the end of this questionnailre.
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(a)

(b)

(c)

(d)

(e)

)

(9

(h)

5.

Do you agree or disagree with the following statements (please check the applicable box):

Criminal Cases

Trial judges should have discre-
tion to allow criminal trials to be
televised

Television cameras should not
be allowed in criminal trials
unless the defendant consents

Television cameras should not
be aliowed in criminal trials
unless both the prosecution and
the defendant consent

Television cameras should not
be permitted in criminal trials

Television cameras should not
be permitted in criminal trials if
the crime victim (or surviving
family members) object(s) to
camera coverage of the trial

Civil Cases

Judges should have discretion to
allow civil trials to be televised

Television cameras should not
be allowed in civil trials unless
both parties consent

Television cameras should not
be permitted in civil trials

Strongly Somewhat Somewhat Strongly  No

agree agree disagree disagree ©OPinion
62% | 2% 6% 7% 2%"
29% 14% 21% 31%| | 4%
26% 1% 20% 31% 4%
21% 15% 229  |38% 4%
34% 24% 16% 20% 5%
59% 22% 6% 5% 8%
29% 2% 17% 24% 10%
15% 15% 21% 38% 1%

345

343

341

339

340

333

343

If you would like to comment further, please check the box to the right and include your

comments in the space helow or on the blank pages at the end of this questionnaire.

Weinhted
Mean

1.278

- 0.120

-0.123

-0.387

0.360

1.241

0.132

-0.504

113



Strongly Somewhat Somewhat  Strongly No N Weighted
agree agree disagree disagree opinion Mean

6. Accuracy of coverage

() Inthe majority of cases, tele-
vised nightly news coverage of
court proceedings accurately
represents what actually takes
place in New York courtrooms

2% 21% 35% 34% 7% 349 -0.768

(k) In the majority of cases, tele-
vised gavel - to - gavel cover- .
age of court proceedings 17% 8% 16% 8% 1 14% 351 0.464
" accurately represents what 4
actually takes place in New York
courtrooms

(1) Inthe majority of cases, tele-
vised coverage of court pro-
ceedings in news feature
programs (such as "Prime Time | 1% 19% 25% 31% 24% 346 -0.662
Justice" or "American Justice") -
accurately represents what
actually takes place in New York
courtrooms

(m) In the majority of cases, news-
paper coverage of court pro-
ceedings accurately represents
what actually takes place in New
York courtrooms

4% 31% 39% 23% 3% 349 - 0.464

(n) |am concerned about the
commercial exploitation of 52% 28% 8% 4% 9% 349 1.149
judicial proceedings by the
television industry

(o) |am concemed about the

commercial exploitation of 30% 2% 22% 9% 1% 349 0.467
judicial proceedings by newspa- .
per companies N
If you would like to comment further, please check the box to the right and Include your D
comments in the space below or on the blank pages at the end of this questionnaire. ;
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6. (a) Does section 218 of the Judiciary Law need modification? Yes 43% No 571% N=230

()

(a)

(b)

©

(d)

8. (a)

(b)
()

If yes, what provisions should be modified and what specific changes should be made?
(You may use the space below, or, if more space is needed, please check the box on the right

If television caiieras are permitted in criminal trials, do you favor:

Yes No
delayed broadcasting (i.e. after the verdict) instead of contemporaneous 50% 60%| N=326
broadcasting?
giving the judge = "kill switch" which would allow you to stop all audiovisual o =
coverage at appropriate moments? 72% 28%| N=328
installation of a ten-second time delay device to prevent inadvertent trans- | 77¢;, 2%| N=319
mission of certain prohibited testimony or images?
other (please specify):
Yes No
In your opinion, are diffarent rules needsd to govem teievision camera 31% 69%| N=320

access in cases in which the death penalty is sought?

42% |~ |8%| N=323
Do you favor banning television cameras in death penalty cases?

If you favor special rules for tejevision cameras in death penalty cases, 2% ™% | N=158
please explain: '

(You may use the space below, or, if more space is needed, please check the
box on the right and use the blank sheets at the end of this questionnaire)
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Yes No

9. Have you ever been interviewed on television or radio about a tele-

. 14% 86%| N=344
vised court proceeding? If yes, please identify:
(a) the case about which you were interviewed:
(b)the name of the television or radio station on which you appeared:
(c)the name of the program on which you appeared.
(d) the subject matter of the interview:
(e)the date of the interview,
10. Overall, how do you feel about:
Strongly Somewhat Somewhat Strongly No N Weighte
in favor in favor opposed opposed opinion Mean
(a)Television coverage of eriminal trials {4g, 33% 18% 30% 3% 348 -0.118
(b)Television coverage of civi/trials ~ |15% 33% 18% 24%| - |10% 345  -0.043
(c)Television coverage of oral pre-trial
arguments in criminal cases 10% 25% 22% 40% 3% 346 -0.566
(d)Television coverage of oral pre-trial
arguments in civil cases 10% 25% 22% 31% 1% 344  _0.404

If you have additional comments, including noteworthy experiences with cameras in your

courtroom, please check the box to the right and include your comments on the blank pages at D
the end of this questionnaire.

If you would like to be contacted for a more detailed telephone interview, please check the

box to the right and provide us with your name and telephone number. D
Name: y
Phone number: ( ) - -

Most convenient time of day to contact you:

e

R

-

Thank you very much for taking the time to complete this portion of the survey. If you have, at any time,

received an application to permit television coverage in your courtroom, please proceed to PART 1,
questions 11 through 25,
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NEW YORK STATE
COMMITTEE TO REVIEW AUDIO ViSUAL COVERAGE OF COURT PROCEEDINGS
CAMERAS IN NEW YORK COURTROOMS JUDICIAL SURVEY

PART Il

Questions 11 through 25 should be completed ONLY if you have, at any time, received
an application to permit television coverage in your courtroom.

226 judges responded to Part Il of the Survey.

N =226
11. (a) Have you ever granted an application for television coverage in your courtroom? Yes 91% No 9%

(b) If s, in granting an application for television, what factors do you typically take into account?
(please check all that apply) N = 205

Criminal Civil

(i) absence of objections 74% 32%|
(ii) educational value of the proceedings 32"/«' 20‘/5!
(iii) importance of promoting public access to the judicial system 54% 27%
(iv)importance of maintaining public trust and confidence 55% 26%
in the judicial system
(v) strength of public's interest in the proceedings 36% 21%
(vi)strength of print media's interest in the proceedings 19%| 1%
g .
(viipublic's need to understanid my judicial philosophy 8% | 3% |

~

(viil) other (please specify)

12. (a) Have you ever denied an application for television cameras in your courtroom? Yes 58% No 42%
N= 207

117



(b) In denying an application for television coverage (other than for an arraignment or suppression
hearing), what factors do you typically take into account? (please check all that apply):

N =121 Criminal Civil

()  objections of defense 80% 18%
(i)  objections of prosecution | 61% 1%
(i)  objections of witnesses 55% 12%
(iv)  application untimely §1% E
(v) effect on witnesses' willingness to cooperate, including risk that cover- 55% 12%

age will engender threats to the health or safety of any witness
(vi)  effect on excluded witnesses who would have access to televised E %

testimony of prior wntnesses .
(vii)  whether coverage mignht unfairly influence or distract the jury 39% 16%
(vii)  implications for selecting a fair and impartial jury 28% 10%
(ix) difficulty of jury selection if a mistrial is declared 12% 7%
(x) type of case involved 52% 17%
(x)  possible interference with defendant's right to a fair trial 5§5% 13%
(xil) possible interference wcth law enforcement activities 30% 5%
(xiii) presence of lewd or scandalous matters 30% .| 10%
(xiv) undue administrative or financiat burden to the court 8% 5%

(xv) other (please specify) B
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13. (a) In a criminal case (other than an arraignment or suppression hearing), have
You ever permitted television coverage over the objections of the defense? Yes 48% No 52% N=186

(b) Ifyes, in how many criminal cases where television coverage was sought have you overruled defense
objections to coverage? (5)cases (average) N =78

(c) Ifyes, what factors have you taken into account in granting permission for television coverage over
the defense's objection?

N=889
. 34%
()  educational vaiue of the proceedings
. . . 76%
(i) importance of promoting public access to the judicial system
(ii) importance of maintaining public trust and confidence in the judicial system %
. ) . 46%
(v) strength of public's interest in the proceedings
. N . 19%'
(v) strength of print media's interest in the proceedings {
. . ) 10%
(Vi) public's need to understand my judicial philosophy

(vil) other

(d) Have you ever denied an application for television coverage in a criminal case where the defendant
requested or consented to camera coverage? Yes 5% No 95%

N=185

(e) If yes, please explain:
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(¢) 1n civil cases, have you imposed restrictions on television coverage
in addition to those required by section 218 of the Judiciary Law

and 22 NYCRR Part 1317 Yes 7%

No 93% N=121

If yes, what type of additional restrictions have You imposed?

@

17. How do you assure yourself that televised footage filmed in your courtroom and subsequently broad-
cast actually complies with the restrictions required by law and any additional restrictions you may

have imposed? (please check all that apply):

(a) by monitoring news broadcasts

(b) by reviewing videotapes provided by the news media
(c) information from counse!

(d) information from court personnel

(e) other (please specify)

32%

4%

N =226

37%

35%

18. (a) In a case in which television cameras are present, do you
typically question witnesses under oath to determine if they have
viewed televised broadcasts about the trial? Yes_ 6%

(b) If yes, approximately hd";v many witnesses have acknowledged that
they have viewed such broadcasts? (insignificant number of responses ). .

9. (a) Section 218 (5) (c) of the Judiciary Law imposes on counsel in
criminal cases the obligation to advise each nonparty witness that
he or she has a right to request that his or her image be visually
obscured during testimony. Do you believe it would be better for

No_ 94% N=143

this admonition to be made by the presiding judge? Please explain. Yes 53% No 47% N=171

120



(b) When confronted with a witness who is reluctant to testify
before television cameras, are you more likely to (check one):

(i) Qquestion the witness about his or her reservations
(ii) proceed directly to order the cameras to obscure the witness' image

(iii) other (please specify):

28%

34%

N =226

(©) Approximately how many witnesses in your courtroom have requested
that their image be visually obscured? (2-3 ). (average) N=115

@ In approximately what percent of cases in which television cameras were
present in your courtroom has a witness requested that his or her image
be visually obscured? (10%) (average) N= 103

20.(a)Before the beginning of a televised trial, do you typically say anything
to the prospective jurors about the presence of the cameras?

Yes 76%

No 24

%

N=119

(b)If yes, what do you typically say and what, if any, other precautions do you take to ensure that the

jury is not affected by the presence of cameras?

21.Do you agree or disagree with the following statements (please check the applicable box):

Strongly Somewhat Somewhat Strongly No
agree agree disagree disagree opinion
(@) My administrative/supervisory
burden was signiﬂcaer;gy increased
by the presence of telévision - o . .
cameras in my courtroom 9% 18% 23% 8%
(b) | have experienced a significant
decrease in the public's willingness
to serve as jurors in cases in-. 3% 6% 20% 32% 39%
which television cameras are
present in the courtroom
(S) Trials in which television cameras
were present were significantly o o
longer than comparable cases 7% 15% 18% 28% 32%

covered only by the print media

121

181

175

177

Welghte:
Mean

0011

-0.726



2.

(a)

(b)

(©

(d)

(e)

t)

(9)

(h)

@

()]

(k)

~ In cases in which TV cameras were

Do you agree or disagree with the following statements (please check the applicable box):

Strongly Somewhat Somewhat Strongly

No

disagree disagree opinion

Jurors were more attentive in cases

in which TV cameras were present

4%

14%

17%

18%

48%

present, jurors were more likely to

4%

13%

10%

14%

59%

have communications with people
who have seen coverage of the case

Jurors were more likely to be aware

8%

122%

10%

11%

48%

of the implications of their verdict in
cases in which TV cameras were
present

Witnesses' privacy was violated by

10%

|22%

24%

the presence of TV cameras

23%

21%

Witnesses were distracted by the
presence of TV cameras

13%

19%

24%

19%

24%

Witnesses were more nervous in the

12%

28%

| 19%

presence of TV cameras

13%

28%

Witnesses were more truthful in the

0%

3%

21%

presence of TV cameras

20%

49%

Witnesses' testimony was more

guarded in the presence of TV

6%

16%

25%

15%

38%

cameras

Witnesses' testimony was uhchanged

14%

28%

12%

in the presence of cameras

In cases in which TV cameras were
present, trial participants were

8%

39%

sensitive to how the day's events in

11%

23%

20%

12%

34%

court would “"play" on the evening
news and tended to shape their
actions accordingly

Lawyers came to court better pre-

pared in cases in which TV cameras

6%

29%)

18%

13%

were present

122

33%

169

165

167

172

178

173

174

174

170

172

174

Weighted
Mean

-0.308

-0.170

0.060

- 0.285

-0.171

0.064

-0.276

0.265

0.012

-0.017



23. Compared to similar cases covered only by the print media, were there, in the case(s) where
you allowed television cameras, more or fewer attempts made to offer unnecessary:

More Fewer About the N
same
a. Motions E 2% 82% 144
b. Evidence 1% 1% 87% 142 |
c. Witnesses 10% 1% 89% 136
d. Objections 26% 3% 71% 141
e. Argument 33% 3% 65% 147

24. (a)Compared to similar trials covered by the print media, did you notice a
change in the behavior of the spectators in trials in which television
cameras were present? Yes 17% No_83% N=151

(b)If yes, please describe.

25. (a)Are you aware of any violations of section 218 of the Judiciary Law
by the media or any improper or inappropriate use of television footage .
filmed in a courtroom? : Yes 9% No 91% N= 172

-~

(b)If so, please describe.
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¢c) Have you ever withdrawn consent for a tclevision camera in your courtroom? Yes 6% No 94%

N= 177
d) Ifyes, why? )

Thank you.

If you have additional comments, including noteworthy experiences with cameras in
your courtroom, please check the box to the right and include these comments on the D
blank pages at the end of this questionnaire.

If you would like to be contacted for a more detailed telephone interview, please

check the box to the right and provide us with your name and telephone number. D '
Name:
Phone number: ( ) -

Most convenient time of day to contact you:

Please complete and return the original by November 30, 1996 to:
Dean John D. Feerick
L Fordham University School of Law
| 140 West 62nd Street
New York NY 10023 -
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LIST OF COMMITTEE MEETINGS

DATE LOCATION

1. September 26, 2000 The Chemists’ Club
New York City

2. October 10, 2000 AT&T Conference Call

3. October 26, 2000* Law Offices of Nixon Peabody, LLP

' New York City

4. November 21, 2000 AT&T Conference Call

5. December 11, 2000 Law Offices of Nixon Peabody, LLP
New York City

6. December 21, 2000 AT&T Conference Call

7. January 5, 2001 Law Offices of Nixon Peabody, LLP
New York City

8. January 16, 2001 AT&T Conference Call

9. March 14, 2001 AT&T Conference Call

* Denotes that the following individuals appeared as guests at this meeting:

Philip O'Brien, Managing Editor, WNBC-TV Channel 4, New York City

Ira D. London, Esq., New York City

Douglas P. Jacobs, Esq., Vice President & General Counsel, Court TV, New
York City .

Raymond A. Kelly, Esq., Albany

Judge Charles J. Siragusa, U.S. DistrictCourt for the Western District of New
York, Rochester

Jean Walsh, Esq., Deputy Inspector General and General Counsel, State of New
York, New York City

Christy Gibney Carey, Esq., Director, Criminal Court Program, Brooklyn
Judge Leslie Crocker Snyder, Acting Justice, Supreme Counrt, First Judicial
District
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(May 6, 2000): 2 pages. Aug. 23, 2000
<http://ptg.djnr.com/ccr " 2t/asp/publib/story.asp>.(‘Miscellaneous’ file)

“Johnson-Moore to be Sentenced.” Dow Jones Interactive/Buffalo News (May 17, 2000): 1 page.
Aug. 23, 2000 <http://ptg.djnr.com/ccroot/asp/publib/story.asp>.(‘Miscellaneous’ file)

“Judicial Reforms in Albany.” Dow Jones Interactive/The New York Times, Editorial Desk:
Section A (May 26, 2000): 2 pages. Aug. 23, 2000
<http://ptg.djnr.com/ccroot/asp/publib/story.asp>.(‘Miscellaneous’ file)

“Judge allows cameras in court for killer mom’s sentencing.” Dow Jones Interactive/Associated

Press Newswires (June 7, 2000): 2 pages. Aug. 23, 2000
<http://ptg.djnr.com/ccroot/asp/publib/story.asp>. (‘Miscellaneous’ file)
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The New York State Bar Association. “State Bar to undertake a first-of-its-kind nationwide study
of court cameras.” Tonawanda News Sept. 19, 2000. 1 page. (‘Miscellaneous’ file)

Cannon, Lou. “One Bad Cop.” The New York Times on the Web, Archives (Oct. 1, 2000): 6
pages. Oct. 10, 2000 <http://nytimes.qpass.com/qpass-
archives 7QIID=db365D0OC588004&NYTID=nysba&Srch=getdoc+>. (‘Oct. 23, 2000’ file)

Feuer, Alan. “2 Decades Later, Testimony on a Fatal Family Secret.” The New York Times Oct.
11, 2000: B3. (‘Oct. 23, 2000’ file)

Hengstler, Gary A. “Vox Populi: The Public Perception of Lawyers: ABA Poll.’;’ ABA Journal
(Sept. 1993): 3 pages. (‘Oct. 10, 2000 teleconf.’ file)

Yates, Fred. “Cameras in the Courtroom.” Wyoming Lawyer Dec. 1990: pp. 12-13 (plus fax
cover). (‘Wyoming’ file)

Cohen, Jeremy. “Cameras in the Courtroom and Due Process: A Proposal for a Qualitative
Difference Test.” Washington Law Review Vol. 57:277, 1982: pp. 277-291. (Washington Law
Review’ file)

Williams, Thomas J. “The Media & The Courts: Access to Information.” Faxed by Amy Rosser
of the State Bar of Texas—no publication name noted. Faxed Oct. 4, 2000. 10 pages incl. cover
sheet. (‘Texas’ file)

Diggs, William . “Cameras in the Courtroom.” South Carolina Lawyer July/August 1989. Pp. 6-
7. (‘South Carolina’ file)

Rushing, Don S., and Bradley, Ward. “Lingering Doubts.” South Carolina Lawyer March/April
1994, Pp. 33-35. (‘South Carolina’ file)

Murray, Frank J. “Advocates seek cameras in high court; Specter concedes Senate bill unlikely
to change policy.” The Washington Times. Sept. 22, 2000, Final ed. 2 pages. (‘Specter/Biden
Bill to Allow Cameras in U.S. Supreme Court’ file) ‘

Carelli, Richard, Associated Press. “Proposal would require Supreme Court to televise public
sessions.” Sept. 21, 2000, BC cycle. 2 pages. (‘Specter/Biden Bill to Allow Cameras in U.S.
Supreme Court’ file)

Hatch, David. “Focus is on courtroom cameras; Lawmakers at odds on federal trial coverage.”
Crain Communications, Inc. Electronic Media. Sept. 11, 2000. 2 pages. (‘Sen. Charles Grassley’s
Bill and House Bill for Fed. Cameras’ file)

Ringel, Jonathan. “In Senate Hearing Judges Present Pros, Cons of Cameras in Federal Courts.”
American Lawyer Media Sept. 8, 2000. 2 pages. (‘Sen. Charles Grassley’s Bill and House Bill
for Fed. Cameras’ file)

Cahill, Stephanie Francis. “Courtroom camera bill draws fire of federal judges.” Chicago Daily
Law Bulletin Sept. 7, 2000. 2 pages. (‘Sen. Charles Grassley’s Bill and House Bill for Fed.

Page 3 of 23



Cameras’ file)

“Bill to open courtrooms to cameras opposed by judiciary, key lawmaker.” The Associated Press
State & Local Wire Sept. 6, 2000, BC cycle. 2 pages. (‘Sen. Charles Grassley’s Bill and House
Bill for Fed. Cameras’ file)

“Bill to open courtrooms to cameras opposed by judiciary, key lawmaker.” The Associated Press
State & Local Wire Sept. 6, 2000, BC cycle. 2 pages. (‘Sen. Charles Grassley’s Bill and House
Bill for Fed. Cameras’ file)

Books

Fox, Richard L. and Van Sickel, Robert W. Tabloid Justice: Criminal Justice in an Age of Media
Frenzy. Colorado: Lynne Rienner Publishers, Inc., 2001.

Goldfarb, Ronald L. TV _or Not TV: Television, Justice. and the Courts. New York: New York
University Press, 199%.

Collections:

Wright, Professor Jay. B. “Professor Jay B. Wright’s Collection: Cameras in the Courts.” 12
pages. (‘Miscellaneous’ file)

Gradess, Jonathan E., NYS Defenders Association, Inc. Letter and collection of materials to Brad
Carr. Collection includes:

o Intrusion of Cameras in New York’s Criminal Courts: A report by the Public Defense
Backup Center, NYSDA, May 12, 1989

e Affidavit from Richard L. Fox, March 3, 2000, and Survey Reveals Sliding Faith in
Justice System, Albany Times Union, Oct. 23, 1999

¢ 1997 Cameras in the Courtroom Fact Sheet, NYSDA

¢ Analysis of Table 1: Applications and Orders for Audio-Visual Coverage of Judicial
Proceedings Across Three Experiments, NYSDA, undated

¢ Memorandum to NYSBA Special Committee on Cameras in the Courtroom, Re:
Findings of the Office of Court Administration regarding Cameras Violations as reported
in Crosson Committee Report, from Tom Brewer, Oct. 2, 2000

e Petition: Give Defendants their Legal Right to Consent to Televised Coverage, 1997
o State of New York, A. 2538-A, An Act to Amend the Judiciary Law, in relation to
audiovisual coverage of judicial proceedings, Jan: 25, 1999

e Memorandum to NYSBA Special Committee on Cameras in the Courtroom, Re:
Analysis of Local News Coverage of People v. Boss, from Tom Brewer, Oct. 2, 2000

e Memorandum to Johathan E. Gradess, Re: Cameras in Court in Other States, from
Wendy Pogorzelski, Feb. 1, 2000 and Freedom of Information: Summary of State
Camera Coverage Rules, Radio & Television News Directors Association.

e Opposition Materials: Cameras in the Courtroom, Fair Trial Coalition, June 30, 1997
e Resolution on Cameras in the Courtroom, NYSDA, Apr. 10, 1992
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* How Cameras in Court Affect and Are Viewed by Women in New York State,
NYSDA, June 1997

e Letter to Justices Frazee and Thompson, regarding a hearing of the Committee to
Promote Public Trust and Confidence in the Legal System, from Jonathan E. Gradess,
Apr. 3, 2000; and Cameras in courtrooms: Public has a right to see, Justices Frazee and
Thompson, Albany Times Union, March 23, 2000

e Cameras in the Courtroom: Testimony before the New York State Senate Judiciary
Committee and the New York State Assembly Judiciary Committee, Jonathan E.
Gradess, Apr. 23, 1991

* Memorandum to the House of Delegates, NYSBA, re: Position of the NYSBA Criminal
Justic: Section on Legislation Authorizing Audio Visual Coverage in the Civil and
Criminal Courts, from Joseph Jaffe, Apr. 13, 1991 (‘Oct. 23, 2000’ file)

Packet containing:
e cover letter from Kevin Driscoll, American Bar Association, Washington D.C., to C.
Thomas Barletta, Director, NYSBA Office at Governmental Relations, no date.
* 106" Congress 1" Session, S.721. “A Bill to allow media coverage of court
proceedings.” 3 pages.
¢ Judiciary Committee. “Statement of Sen. Orrin G. Hatch before the U.S. Senate
Judiciary Committee Subcommittee on Administrative Oversight and the Courts Cameras
and Electronic Media in the Courtroom.” (News release.) Sept. 6, 2000. Sept. 11, 2000
<www.senate.gov~judiciary/962000_ogh1.htm>. 2 pagss.
» Feingold, Russ, senator from Wis. “Statement of Senator Russ Feingold; Senate
Judiciary Committee Subcommittee on Administrative Oversight and the Courts ‘S.721
Allowing Cameras and Electronic Media in the Courtroom. Wednesday, September 6,
2000.” Sept. 11, 2000 <www.senate.gov/~judiciary/962000_rf.htm>, 2 pages.
o 106" Congress, 2" Session, H.R.:752. “An Act To make improvements in the operation
and administration of the Federal Courts, and for other purposes.” 6 pages.
® Mauro, Tony. “Federal judiciary voices opposition to cameras-in-court bill.” Freedom
Forum Online Sept. 7, 2000. Sept. 11, 2000
<www.freedomforum.org/news/2000/09/2000-09-07-05.htm>. 3 pages.
* “Testimony of the Honorable Nancy ¢ -.rtner, U.S.D.C. Re: 5.721, Sept. 6, 2000.” Sept.
11, 2000 <www.senate.gov/~judiciary/9:,2000_hng.htm>. 4 pages. (‘Sen. Charles
Grassley’s Bill and House Bill for Fed. Cameras’ file)

Database information and other resources:

Attorneys and Judges Involved with Cameras in the Courtroom. Database list. Nov. 2,2000.2

pages. (‘Miscellaneous’ file)

“SPJ: FOI Resource Cameras in the Courts.” <www.spj.org/FOIA/cameras/camside2.htm> Chart
of all states and court camera usage. Aug. 14, 2000. 3 pages. (‘Miscellaneous’ file)

Penrod, Steven. “Curriculum vitae for Steven Penrod.” Aug. 14, 2000. 26 pages.
(‘Miscellaneous’ file)
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“OCL <" FirstScurch: List of Records.”
<htty  roxy.library.uiuc.edu:2122/WebZ/FSPage?pagename=records:pagetype=print:entityp....

> Re..uts for keywords “courtrooms” and “cameras.” Sept. 14, 2000. 8 pages. (‘Miscellaneous’
file)

“OCLC FirstSearch Detailed Record.”

<http://newfirstsearch.oclc.org/WebZ/FSFETCH etchtype=fullrecord:sessionid=sp. . .:numrecs=
> Results for keywords “effect,” “camera,” and “courtr.” Sept. 16, 2000. 27 pages.
(‘Miscellaneous’ file)

“NYSBA Cameras in the Courtroom. Who is writing about this issue? Samples of news
coverage.” Database chart of reporters and stories. 1 p::ge. (‘Miscellaneous’ file)

Ciervo, Frank J. “Audio/Visual coverage of trials in C :nada.” Nov. 8, 2000. 35 pages. (‘Nov. 21,
2000 teleconferance’ file)

Data sheet re: changes to cameras in court rules since 1995. Sept. 13, 2000. 1 page. (‘NCSC &
RTNDA Charts’ file)

National Center for State Courts. “Summary of TV Cameras in the State Courts. May 1, 1999.”

Aug. 16, 2000 <www.ncsc.dni.us/is/clrhouse/tvcams99.htm>. 4 pages. (‘NCSC & RTNDA
Charts’ file)

National Center for State Courts. “Summary of TV Cameras in the State Courts. March 27,
1997.” Aug. 16, 2000 <www.ncsc.dni.us/is/clrhouse/tv-cams.htm>. 5 pages. (‘NCSC & RTNDA
Charts’ file)

E-mail and Voicemail:
Ciervo, Frank. E-mail to Brad Carr. “My meeting notes, such as they are.” Dec. 12, 2000. 1 page.

Cirucci, Dan. E-mail to NABECOMM @MAIL.ABANET.ORG. “Opening Friday Supreme court
Hearing to TV.” Nov. 11, 2000. 2 pages.

Oberdorfer, Dan. E-mail to: A. Vincent Buzard. “Cameras in the Courtroom.” Contains
information from members of the Minn. State Bar Assoc.’s Bar-Media Committee re: the state’s
experiences with cameras in the courtroom. Nov. 8, 2000. 1 page.

Harrison, Ron. E-mail to Brad Carr. “Re: Request from the New York State Bar Association.”
Oct. 30, 2000. 2 pages.

Carr, Brad. E-mail to Lisa Bataille, Frank Ciervo and A. Vincent Buzard. “Cameras in court.” E-
mail asks if the Committee on Children and the Law is interested in commenting on issue.
Undated. 1 page. (‘Miscellaneous’ file)

Carr, Brad. E-mail to Frank Ciervo and A. Vincent Buzard. “Rachel Kretser.” Contains Kretser’s
general observations about camera coverage in courtrooms. Sept. 21, 2000. 1 page.
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(‘Miscellaneous’ file)

Carr, Brad. E-mail to Pat Stockli. “Cameras Rules.” Contains list of states from which Carr
needs Supreme Court camera rules. Undated. 1 page. (‘Miscellaneous’ file)

Carr, Brad. E-mail to Frank Ciervo, A. Vincent Buzard and Rachel Kretser. “Article from

Sunday’s New York Times.” Contains article, “Teaching Young Victims How to Survive in
Court” by Nichole M. Christian. Oct. 29, 2000. 3 pages. (‘Miscellaneous’ file)

Carr, Brad. E-mail to A. Vincent Buzard. Re: New York Press Club Newsmaker Breakfast.
Undated. 1 page. (‘Miscellaneous’ file)

Carr, Brad. E-mail to A. Vincent Buzard. “Phone Numbers.” Undated. | page. (‘Miscellaneous’
file)

Carr, Brad. E-mail to Dan McMahon. “Cameras.” Re: legal research. Oct. 11, 2000. 1 page.
(‘Miscellaneous’ file)

Carr, Brad. E-mail to A. Vincent Buzard. “Your Appearance Before the New York Press Club.”
No date. 1 page. (‘Miscellaneous’ file)

Carr, Brad. E-mail to A. Vincent Buzard. “Items for Follow-Up.” Oct. 4, 2000. 1 page.
(‘Miscellaneous’ file)

Hassett, Paul Michael. E-mail to Brad Carr. “Re: Levin and cameras E-mail.” Sept. 26, 2000. 1
page. (‘Miscellaneous’ file)

Carr, Brad. E-mail to A. Vincent Buzard. “Carla Palumbo.” Undated. 1 page. (‘Miscellaneous’
file)

Poppell, Beverly. E-mail to Brad Carr. “cameras.” Re: contacts. Sept. 27, 2000. 1 page. (‘Sept.
26, 2000’ file)

Randall, Alison, Communications Specialist, Ohio Supreme Court. E-mail to Brad Carr. “FW:
Cameras in Court.” Aug. 17, 2000. 1 page. (‘Ohio’ file)

Korgie, Tammy. E-mail to Brad Carr. “Utah.” Re: UT dropped consent requirement in 1997.
Sept. 7, 2000. 1 page. (‘States that had Consent (UT, OR, TN, ME, KS, AR)’ file)

Burke, Angie. E-mail to Brad Carr. “FW: FW: Cameras in Court.” Re: consent rules in other
states. Aug. 16, 2000. 1 page. (‘American Bar Association’ file)

Burke, Angie. E-mail to Brad Carr. “FW: FW: Cameras in Court.” Re: information from
Kathleen Kirby. Aug. 16, 2000. 1 page. (‘American Bar Association’ file)

Kirby, Kathleen. E-mail to A. Vincent Buzard. “RTNDA/Cameras in the Court.” Oct. 26, 2000.
1 page. (‘NCSC & RTNDA Charts’ file)
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Carr, Brad. E-mail to A. Vincent Buzard. “Countact Information.” Re: Minn., Ala., Ark., and
Okla. 1 page. (‘Criminal Consent States’ file)

Harrison, Ron. E-mail to Brad Carr. “Re: Request from the New York State Bar Association.” 2
pages. (‘Criminal Consent States’ file)

Oberdorfer, Dan. E-mail to A. Vincent Buzard. “RE: Cameras in courtrooms.” Oct. 19, 2000. 1
page. (‘Criminal Consent States’ file)

Gemander, Kent. E-mail to A. Vincent Buzard. “Cameras in courtrooms.” Re: MN cameras in
court experiences. Oct. 17, 2000. 1 page. (‘Criminal Consent States’ file)

Transcript of voicemail received Sept. 11, Z:-J0 from Lynn Holton, P+ hiic Information Officer,
Judicial Council of California and Californi. Supreme Court. (‘Judiciul Council of CA’ file)

Faxes:

Landy, Craig A., to Vince Buzard. Position of the New York County Lawyers’ Association

citing NYCLA's opposition to the recommendation that consent of both parties not be required.
March 14, 2001. 2 pages.

Mereson, Julie S., Assistant Solicitor General. Fax to Brad Carr and Frank Ciervo. Contains copy
of article, Daily News v. Teresi. Oct. 25, 2000. 7 pages. (‘Miscellaneous’ file)

Adelman, Martin B. Fax to Juli Robinson. Re: two people for 10/26 meeting. Oct. 12, 2000. 1
page. (‘Miscellaneous’ file)

Samuels, Chuck, WOKR TV, Rochester, news director. Fax to A. Vincent Buzard. Re: Buzard’s
information request. Oct. 24, 2000. 1 page. (‘Miscellaneous’ file)

Buzard, A. Vincent, Fax to Ira London; Hon. Charles J. Siragusa; Philip O’Brien, managing
director of WNBC-TV; Hon. Leslie Crocker Snyder; and Douglas P. Jacobs, Court TV. Asks
each to speak of courtroom cameras experiences at Oct. 26 meeting. Oct. 17, 2000. 10 pages.
(‘Miscellaneous’ file)

Buzard, A. Vincent. Fax to.'Members, Special Committee on Cameras in the Courtroom. Re:
lineup for Oct. 26 meeting. Oct. 19, 2000. 1 page. (‘Miscellaneous’ file)

Carr, Brad. Fax to Ira D. London. Re: conference call. Oct. 19, 2000. 1 page. (‘Miscellaneous’
file)

Ciervo, Frank. Fax to A. Vincent Buzard. Re: Court TV contact. Oct. 10, 2000. 1 page.
(‘Miscellaneous’ file)

Adelman, Martin B. Fax to Brad Carr or Frank Ciervo. Re: contacting Jonathan Gradess, New
York State Defenders Association. Sept. 26, 2000. 3 pages. (‘Sept. 26, 2000’ file)
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Carr, Brad. Fax to James B. Eaglin, Federal Judicial Center. Re: request for copies to be made of
videotapes used in 1994 study, “Electronic Media Coverage of Federal Civil Proceedings...”
Oct. 30, 2000. 1 page. (‘Federal Judicial Center’ file)

Information about organizations/people:

Safe Horizon. Folder containing their 2000 legislative agenda, background, facts, and
representative press. 11 pages. (‘Miscellaneous’ file)

Walsh, Jean. Résumé. 1 page. (‘Oct. 23, 2000’ file)

“Federal Judicial Center Information.” Oct. 30, 2000
<www.fjc.gov/public/fjcweb.nsf/3b3...bd617b77eb28525679b006cd086?0penDocument. 1
page. (‘Federal Judicial Center’ file)

Letters:

O’Brien, Philip. Letter to Beverly M. Poppell supportive of the preliminary report but with
disagreement on need for 30-days notice, opposition to the presumption against covering sex
abuse or domestic relations matters, and opposition to having broadcasters tape trials in their
entirety. March 4, 2001. 1 page.

Miller, Henry G. Letter to Vince Buzard supporting conclusions stated in committee’s
preliminary report and suggesting that cameras should be permitted presumptively. February 12,
2001. 2 pages.

Carter, John E., Jr. Letter to members of the Special Committee on Cameras in the Courts. Re:
Children and the Law Committee comments. Dec. 5, 2000. 3 pages.

Adelman, Martin B. Letter to members of the Special Committee on Cameras in the Courts.

Attachment: final chapter of Tablojd Justice: Criminal Justice in the Age of Media Frenzy, titled,

“Is There Any Escape from Tabloid Justice?” 20 pages.

Easton, William T., First Deputy, Western Region, Capital Defender Office. Letter to A. Vincent
Buzard. Re: New York State Bar Association Committee on Cameras in Courtroom. Follow-up
to Oct. 17, 2000 phone conversation. Oct. 26, 2000. 2 pages.

Smolowitz, Barry M. Letter o Harvey B. Besunder. “Cameras in the Courtroom.” Sept. 25, 2000.
2 pages. (‘Miscellaneous’ file)

Buzard, A. Vincent. Letters to Samuel S. Rumore, Jr., Alabama State Bar Association president;
Kent A. Gernander, Minnesota State Bar Association president; Joe Crosthwait, Jr., Oklahoma
State Bar Association president; and Ron D. Harrison, Arkansas State Bar Association president.
Re: questions about each state’s experience with the consent requirement. Oct. 13, 2000. 1 page
each. (‘Miscellaneous’ file)
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Buzard, A. Vincent. Letter to Gunther H. Kilsch. Re: cameras effect on physicians in court. Oct.
13, 2000. 1 page. (‘Miscellaneous’ file)

Buzard, A. Vincent. Letters to Hon. Robert Charles Kohm, Supreme Court Justice; Sharon M.
Porcellio; Steven L. Kessler; Louis B. Cristo; and Thomas Lindgren. Request for information on
experiences with courtroom cameras. Oct. 13, 2000. 1 page each. (‘Miscellaneous’ file)

Buzard, A. Vincent. Letters to news directors. Requesting analysis or information regarding
courtroom cameras. Attached is the list of news directors. Oct. 18, 2000. 3 pages.
(‘Miscellaneous’ file)

Conti, S. Paul , Jr., WNYT TV Albany. Letter to A. Vincent Buzard. Re: Buzard’s information
request. Oct. 20, 2000. 2 pages. { ‘Miscellaneous’ file)

Buzard, A. Vincent. Letter to Bar Leaders. Re: request for names of judges and lawyers with

firsthand courtroom camera experiences instead of association reports or studies. Oct. 13, 2000.
1 page. (‘Miscellaneous’ file)

Johnson. Philip C. of Levene Gouldin & Thomson, LLP, Binghamton. Letter to Brad Carr. Re:
he is unaware of members of Southern Tier Chapter of New York State Trial Lawyers
Association who have participated in a televised trial. Oct. 6, 2000. 1 page. (‘Miscellaneous’ file)

Abrutyn, Stephanie W., counsel, East Coast Media, Tribune Corporation. Letter to Brad Carr.
Re: Court TV’s application to permit television coverage of Diallo trial. Sept. 27, 2000. 1 page.
(‘Miscellaneous’ file)

Russo, Salvatore. Letter to A. Vincent Buzard. “Cameras in the Courtroom.” Sept. 25, 2000. 1
page. (‘Miscellaneous’ file)

Buzard, A. Vincent. Letters to Douglas P. Jacobs, Raymond A. Kelly, Jr., Christy Gibney Carey,
Jean Walsh, Hon. Leslie Crocker Snyder, Ira London, Philip O’Brien, and Beverly M. Poppell.
Thank you letters. Nov. 1, 2000. 8 pages. (‘Miscellaneous’ file)

Ciervo, Frank J. Letter to Raymond A. Kelly, Jr.,, cc: A. Vincent Buzard. Re: obtaining details of
the cases he referenced during phone interview. Nov. 7, 2000. 1 page. (‘Miscellaneous’ file)

Buzard, A. Vincent. Letter to Margaret Finnerty. “New York State Bar Association Cameras in
the Courtroom.” Re: enc. draft questionnaire. Nov. 6, 2000. 1 page. (‘Miscellaneous’ file)

Buzard, A. Vincent. Letter to Members of the Special Committee on Cameras in the Courtroom.
“Meeting Schedule and Work Plan.” Nov. 2, 2000. 2 pages. (‘Nov. 10, 2000’ file)

Carr, Brad. Letter to Members of the Special Committee on Cameras in the Courtroom.
“Correspondence.” Contains copies of Buzard’s correspondence. Oct. 25, 2000. 9 pages. (‘Oct.
23, 2000’ file)

Adelman, Martin B. Letter to Members of the Special Committee on Cameras in the Courtroom.
“Additional M aterials on Cameras in the Courtroom.” Contains enclosures: memorandum of the
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Criminal Justice Section (June 1994); resolution of the NYS Assoc. of Criminal Defense
Lawyers (May 1992); New York Times article (July 21, 1997); comment by NYS Sen. John
Dunne (ret’d); NY Law Journal article (Feb. 16, 2000); NY Law Journal article (April 4, 1997);
Jack T. Litman article from The Champion (Jan/Feb 1996). 21 pages. (‘Sept. 26, 2000’ file)

Buzard, A. Vincent. Letter to Barbara Cochran., RTNDA president. Re: requesting analyses or
studies. Oct. 23, 2000. (‘NCSC & RTNDA Charts’ file)

Palermo, Anthony R. Correspondence between A. Franklin Mahoney, chairman, Media Advisory
Committee, Supreme Court; James C. Goodale, vice chairman and general counsel, The New
York Times Co.; Hon. Lawrence H. Cooke, chief judge of the State of NY. Re: Special
Committee on Public Access to Information and Proceedings of the NYSBA. 1979-1980. 9
pages. (‘NYSBA'’ file)

Meeting Minutes, Materials and Agendas:
Preliminary DRAFT Outline of Cameras in Court Issues (Revised 11/21/00). 3 pages.

Special Committee on Cameras in the Courtroom. “Addendum.: Minutes of Meeting, AT&T
Conference Call. Dec. 21, 2000.” 2 pages.

Special Committee on Cameras in the Courtroom. “Minutes; Meeting of Dec. 11, 2000.” 2
pages.

Special Committee on Cameras in the Courtroom. “Open Issues for Committee.” 1 page.
Committee on Women in the Law. “Minutes: Meeting of Oct. 11, 2000.” 1 page.
“Agenda: Special Committee on Cameras in the Courtroom, January 5, 2001.” 1 page.

Special Committee on Cameras in the Courtroom. “Minutes of Meeting: January 5, 2001.” 4
pages.

“Agenda: Special Committee on Cameras in the Courtroom, December 11, 2000.” 1 page.
Pretrial proceedings, portiohs of trial, and NY code re: cameras in the courtrooms. 8 pages.

Fourteen questions about the allowance of cameras in the courtrooms.

Carr, Brad. Materials to Special Committee on Cameras in the Courtroom, mailed to committee
members for Dec. 11, 2000 meeting. Contains:
» Certified transcript of the October 26 committee meeting.
e Goldfarb, Ronald L. and Leone, Richard C. TV or Not TV: Television, Justice, and the
Courts, New York University Press, 238 pages, January 2000.
» Revised DRAFT outline prepared by staff of issues relating to cameras in the
courtroom.
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® Report and Recommendations of the Health Law Section Subcommittee on Cameras in
the Courtroom.

¢ Memorandum dated November 16, 2000 from Kathleen Mulligan Baxter, Esq., counsel,
NYSBA.

» Memorandum dated November 28, 2000 from Frank Ciervo re: Cameras in the New
York State Court of Appeals.

¢ Bound volume containing a compilation of the completed telephone interview
questionnaires.

o Letter dated November 13, 2000 to Mr. Buzard from the Alabama State Bar

. Association (NOTE: Alabama is one of the state requiring consent.)

e Memo to file dated Nov. 9, 2000 concerning a telephone conversation with J.D.
Gingerich of the Arkansas Administrative Office of the Courts (responding to Mr.
Buzard’s l:tter addressed to the president of the Arkansas Bar Association). (NOTE:
Arkansas ‘. one of the states requiring consent.)

e Memo to file dated November 9 to Mr. Buzard from S. Douglas Dodd responding to
Mr. Buzard’s letter addressed to the president of the Oklahoma Bar Association.
(NOTE: Oklahoma is one of the states requiring consent).

o Letter date Nov. 9 to Mr. Buzard from S. Douglas Dodd responding to Mr. Buzard’s

letter addressed to the president of the Oklahoma Bar Association. (NOTE: Oklahoma
is one of the states requiring consent.)

e Newspaper articles and editorials:
-““Campaigns prepare legal volleys for battle Rival’s feud rumbles into state’s
high court today,” USA TODAY, November 20, 2000.
-‘High court should let TV in,” (Editorial) St. Petersburg Times. November 20,
2000.
-2 parties, 3 recounts, 7 justices,” St. Petersburg Times. November 20, 2000.

-“Making the Case for Court Cameras,” (Editorial) Chicago Tribune, November
21, 2000.

-“DECISION 2000/AMERICA WAITS, Florida Airs Some Must-See TV,” Los
Angeles Times, November 21, 2000.

-“Survey Shows Court Reform has Support,” New York Law Journal, October 31,
2000. .

-“DA, Expert hail Camera at Trial,” Buffalo News, October 17, 2000.

-“Cameras in the Courtroom,” (Editorial) Buffalo News, November 2, 2000.

-“Should state allow cameras in courtrooms?” Middietown Times Herald Record,
October 31, 2000.

-“Justice in the open,” (Editorial) Albany Times Union, November 21, 2000.

-“ ‘Real Justice’: Justice and Lawyers Who May Not Comb Their Hair.” The New

York Times, Nov. 14, 2000.
-“The Election: Not Exactly Made for TV, But Think of the Ratings,” The New

York Times, Nov. 26, 2000.

-“CNN asks high court to allow TV,” Atlanta Journal-Constitution, Nov. 26,
2000.

-“Bring back cameras,” (Editorial) Rochester Democrat & Chronicle, Nov. 27,
2000.

-“C-SPAN Hopes Supreme Court is Ready for it’s Closeup,” law.com, Nov. 27,
2000.
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-Transcript of NBC Today Show segment featuring Floyd Abrams and Judge
Edward Becker, Nov. 27, 2000.
-“Contesting the Vote: The Supreme Court; Justices Stand by No-Camera
Policy,” The New York Times, Nov. 28, 2000,
-“No Day in Court,” (Editorial) Los Angeles Times, Nov. 28, 2000.
-“Let the sun shine in,” Scripps Howard News Service, Nov. 28, 2000.
-“Rehnquist to release audiotape of court proceedings,” Associated Press, Nov.
28, 2000.
-“Senators call for Rehnquist to reconsider decision to ban cameras,” Associated
Press, Nov. 28, 2000.
-Transcript of CNN Morning News interview with attorney Ronald L. Goldfarb,
author of the book, “TV or Not TV: Television, Justice, and the Courts,” Nov.
29, 2000.
-“Supreme Court Session We Should All See,” New York Times, Nov. 29, 2000.
-“Advocates of TV Coverage Object to Justices’ Ruling Against Cameras,”
Chicago Tribune, Nov. 30, 2000.
e Letter dated Nov. 14 to Mr. Buzard from Ron Lombard, news director, WIXT-TV,
Syracuse.
» List of attorneys and judges to be contacted by the New York County Lawyers’
Association Task Force on Cameras in the Courtroom (furnished by Peggy Finerty,
Esq.)

Carr, Brad. Additional materials to supplement those already sent to Special Committee on
Cameras in the Courtroom on Dec. 4, 2000. Contains:
* Bound volume compilation of telephone interviews conducted by the Special
Committee.

e Telephone interviews conducted by the New York County Lawyers’ Association
Task Force on Cameras in the Courtroom.

» “Televising the Highest Court,” (Editorial) New York Times, Dec. 5, 2000.

¢ Digest of states that do not have simple ‘trial judge exercises discretion only rules,’
prepared by Mr. Adelman dated Nov. 11, 2000.

¢ Report of the Committee on Children and the Law re: cameras in the courtroom.

o Letter from William T. Easton, Esq. First Deputy Capntal Defender, to Mr. Buzard
dated Oct. 26, 2000.

Special Committee on Cameras in the Courtroom. “Minutes of Meeting: AT&T Conference Call,
November 21, 2000.” 4 pages.

Special Committee on Cameras in the Courtroom. “Minutes of Meeting: October 26, 2000.” 2
pages. (‘Oct. 23, 2000’ file)

“Agenda: (Revised 10—25-00) Special Committee on Cameras in the Courtroom, October 26,
2000.” 1 page. (‘Oct. 26, 2000’ file)

Special Committee on Cameras in the Courtroom. “Minutes of Meeting: AT&T Conference
Call.” October 10, 2000. 4 pages. (‘Oct. 26, 2000’ file)
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“Agenda: (Revised 10-25-00) Special Committee on Cameras in the Courtroom, October 26,
2000.” 1 page. (‘Oct. 26, 2000’ file)

New York State Bar Association to Undertake First-of-its-Kind Comprehensive Nationwide
Study on Cameras in Courts. Flyer inviting press club members and working press to attend Oct.
26" New York Press Club Newsmaker Breakfast. 1 page. (‘Miscellaneous’ file)

“Agenda: Special Committee on Cameras in the Courtroom.” 11 a.m. teleconference. Oct. 10,
2000. 1 page. (‘Oct. 10, 2000 teleconf.’ file)

Special Committee on Cameras in the Courtroom. “Minute: of Meeting; Chemist’s Club, NYC.”
Sept. 26, 2000. 7 pages. (‘Sept. 26, 2000’ file)

“Agenda: Special Committee on Cameras in the Courtroo~  Sept. 26, 2000. 1 page. (‘Sept. 26,
2000’ file)

“Preliminary List of Issues.” Contains list, two e-mails and vId. Camera rules. 4 pages. (‘Sept.
26, 2000’ file)

Special Committee on Cameras in the Courtroom. Material mailed to committee members for
Sept. 26, 2000 meeting. Contains:
o National Center for State Courts. “Summary of TV Cameras in the State Courts. May 1,
1999.” <www.ncsc.dni.us/is/clrhouse/tvcams99.htm>. 7 pages.
e “Cameras in Court.” Amended rule 980 of the California Rules of Court. January 2000.
3 pages.
o Court Television Network. “Facts and Opinions about Cameras in Courtrooms.” July
1995. 34 pages.
e American Bar Association National Conference of Lawyers and Representatives of the
Media. “The Reporter’s Key: Access to the Judicial Process.” Aug. 14, 2000
<www.abanet.org/media/nclm/991c838.html>. 4 pages.
e Office of Management Support. “The Effect of Cameras in the Courtroom: An Interim
Report.” (Draft: not for publication.) Ferrara, Phillip; Block, Belinda; and Povermo, Lori.
Oct. 1990. 21 pages.
e Alaska Judicial Council. Memo to Readers. “News Cameras in the Alaska Courts:
Assessing the Impact.” Jan. 1988. 76 pages plus appendices.
e California Administrative Office of the Courts Research and Planning Unit. “Cameras
in the Courtroom Report on Rule 980.” May 2000. 13 pages plus appendices.
e Missouri Supreme Court Task Force on Cameras in the Courtroom. “Final Report.”
Sept. 13, 1994. 14 pages plus appendices and letters of introduction.
e Radio-Television News Directors Association & Foundation. “Freedom of Information:
Summary of State Camera Coverage Rules.”
<www.rtnda.org/foi/cameras_summary.html>. 1 page. (‘Sept. 26, 2000’ file)

Federal Bar Council Committee on Second Circuit Courts. Recommendation on “Cameras in
Courtrooms” (A Report by the Federal Bar Council Committee on Second Circuit Courts).
September 1998. 32-page booklet, 18 physical pages in printout. (‘Federal Bar Council Report’
file)
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Federal Judicial Center. Electronic Media Coverage of Federal Civil Proceedings: An Evaluation

of the Pilot Program in Six District courts and Two Courts of Appeals. 1994. 49 pages. (‘Federal

Judicial Center’ file)

Memos:

Carr, Bradley G. Memo to members of the Special Committee on Cameras in the Courtroom. Re:
Journalists’ Privilege (Shield Law). Enc.: copy of relevant part of Section 79 of the NY Civil
Rights Law which contains the Shield Law (subdivision h), and applicable material from
McKinneys Cumulative Pocket Part for 2000. 7 pages.

Buzard, A. Vincent. Memo to Members, House of Delegates. Request for names of attorneys and
Jjudges with experiences with cameras in the courtroom. Oct. 16. 2000. 1 page. (‘Miscellaneous’
file)

Buzard, A. Vincent. Memo to Members of the Special Committee on Cameras in the Courtroom.
“Interviews.” Nov. 7, 2000. 8 pages. (‘Nov. 21, 2000 teleconference’ file)

Buzard, A. Vincent. Important Notice to Members of the Special Committee on Cameras in the
Courtroom. “Meeting.” Re: Nov. 10, 21, 29 and Dec. 1 meetings. 2 pages. (‘Nov. 10, 2000’ file)

Robinson, Juli. Memo to Members of the Special Committee on Cameras in the Courtroom.
“Meeting Notice.” Sept. 28, 2000. 2 pages. (‘Oct. 23, 2000’ file)

Carr, Brad. Memo to Members of the Special Committee on Cameras in the Courtroom.
“Additional Materials on Cameras in the Courtroom.” Oct. 4, 2000. 1 page. (‘Oct. 10, 2000
teleconf.’ file)

Carr, Brad. Memo to Members of the Special Committee on Cameras in the Courtroom.
“Selected Materials on Cameras in the Courtroom.” Sept. 19, 2000. 1 page. (*Sept. 26, 2000’
file)

Staff Memorandum, NYSBA House of Delegates Agenda Item #9. “Memorandum from the
Criminal Justice Section to the Members of the House of Delegates. Audio-visual coverage of
criminal proceedings.” 2000. 3 pages. (‘NYSBA' file)

Staff Memorandum, NYSBA House of Delegates Agenda Item #9. “Requested Action:
Consideration of Association position with respect to audic-visual coverage of trial court
proceedings,” and attached background materials. 2000, 2. pages. (‘NYSBA'’ file)

Carr, Brad. Memo to Cameras in the courtroom file. Nov. 9, 2000. Re: telephone conversation

with J.D. Gingerich, Arkansas Administrative Office of the Courts. (‘Criminal Consent States’
file)

Page 15 of 23



Ciervo, Frank J. Memo to A. Vincent Buzard. “Summary of findings concerning the four states
that maintain consent requirements in their rules governing audio-visual coverage of criminal
trials.” Oct. 4, 2000. 2 pages. (‘Criminal Consent States’ file)

Memorandum of Courtroom Television Network in Support of Motion to Intervene and For
Entry of Order to Permit Televising of Trial (People v. Boss), filed in the Supreme Court,
Albany County, Indictment No. 1814/99, 6¢ pages. Includes the following materials:
e Affidavit of Jonathan Sherman, Esq., in support of the motion.
¢ Copy of Court TV’s “Network News and Editorial Guidelines,” updated 12/31/99, 10
pages.
» Excerpt prepared by the Radio-Television News Directors Association, (ca. January 1,
1994), “News Media Coverage of Judicial Proceedings with Cameras and Microphones,”
100 pages.
¢ “Summary of TV Cameras in the State Courts,” prepared by the National Center for
State Courts, (ca. May 1, 1999), 4 pages..
e Kielbowicz, Richard B., “The Story Behind the Adoption of the Ban on Courtroom
Cameras,” Judicature, Vol. 63, No. 1 (1979), pages 14-23,
e Harris, David A., “The Appearance of Justice: Court TV, Conventional Television, and
the Public Understanding of the Criminal Justice System,” 35 Arizona Law Review 785
(1993).
o _In re Petition of Post-Newsweek Stations, Inc., 370 So. 2d 764 (Fla. 1979).
e “Report of the Chief Administrative Judge to the Legislature, the Governor, and the
Chief Judge of the State of New York on the Effect of Audio-Visual Coverage on the
Conduct of Judicial Proceedings,” (ca. March 1989), 113 pages plus appendices.
e “Report of the Committee on Audio-Visual Coverage of Court Proceedings,” (Hon.
Burton B. Roberts, Chair), (ca. May 1994), 106 pages plus appendices.
¢ “An Open Courtroom: Cameras in New York Courts 1995-97,” (Dean John D. Feerick,
Chair), April 4, 1997.
e Krafka, Carol, and Johnson, Molly Treadway, Federal Judicial Center, Washington,
D.C., “Electronic Media Coverage of Federal Civil Proceedings: An Evaluation of the
Pilot Program in Six District and Two Courts of Appeals,” 49 pages (1994).
Petition of Post-Newsweek Stations, Inc., 347 So. 2d 404 (Fla. 1977).
e Short, Ernest H. and Associates, Inc., “Evaluation of California’s Experiment With
Extended Media Coverage of Courts,” September 1981, 245 pages plus appendices.
e “Report from the-Task Force on Photography, Recording and Broadcasting in
Courtroom,” California Task Force, February 16, 1996, 30 pages plus appendices.
e Report of the California Task Force, May 10, 1996, 27.pages plus appendices.
¢ Statement of Hon. James Ford, submitted to the California Task Force (ca.1996), 1
page.
e “News Cameras in the Alaska Courts: Assessing the Impact,” (ca. January 1988), 68
ages.
l: Baker, Bob, “Cameras and Recorders in Arizona’s Trial Courts: An Evaluation of the
Experiment,” (19837), 30 pages.
¢ Cosmos Broadcasting Corp. v. Brown, 471 N.E.2d 874 (Ohio Ct. App. 1984).
e People v. Boss, M7380, M7486 (1" Dept. Dec. 16, 1999), 11 pages.
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+ Defendants’ Motion to Change Venue in the case of People v. Boss, Nov. 8, 1999, 20
e eEes.

«_in re Regional News Network, No. 1814/99 (Sup. Ct. Bronx Co. June 4, 1999), 15
pages.

e In re Clear Channel Communications (Sup. Ct. Albany Co. Mar. 3, 1999), 8 pages.

Prepared Testimonies, Bill Statements:

Assembly Bill A0O4568 introduced by Assemblyman Mark Weprin, an act to amend the judiciary
law in relation to audio-visual coverage of court proccedings. February 12, 2001.

“Prepared Testimony of the Hon. Edward R. Becker, Chief Judge, U.S. Court of Appeals for the
Third Circuit on Behalf of the Judicial Conference of the U.S. Before the Senate Committee on
the Judiciary Subcommittee on Administrative Oversight and the Courts. Subject — S. 721 “To
Allow Media Coverage of Court Proceedings’.” Federal News Service, Inc. (Sept. 6, 2000): 6
pages. Sept. 7, 2000 <www.nexis.com/research/search/submitViewTagged>. (‘Oct. 10, 2000
teleconf.’ file)

106" Congress, 2" Session, S.3086. “A Bill to permit the televising of Supreme Court
proceedings.” Fax date: Sept. 27, 2000. 2 pages. (‘Specter/Biden Bill to Allow Cameras in U.S.
Supreme Court’ file)

Senator Spector. “Statements on Introduced Bills and Joint Resolutions (Senate — Sept. 21,
2000). Opening the Supreme Court to Television.” 18 pages incl. fax cover page.
(‘Specter/Biden Bill to Allow Cameras in U.S. Supreme Court’ file)

“Cameras in the Courtroom Statement of Lynn D. Wardle in Support of S. 721 Presented on
Wednesday, September 6, 2000 to The Senate Judiciary Committee Subcommittee on
Administrative Oversight and the Courts.” Sept. 11, 2000
<www.senate.gov/~judiciary/962000_ldw.htm>. 6 pages. (‘Sen. Charles Grassley’s Bill and
House Bill for Fed. Cameras’ file)

“United States Senate Committee on the Judiciary Sub-Committee on Administrative Oversight
and the Courts. Hearings on S. 721. Testimony of Hon. Hiller B. Zobel, Associate Justice,
Superior Court Department, Massachusetts Trial Court.” Sept. 11, 2000
<www.senate.gov/~judiciary/96200_hbz.htm>. 7 pages. (‘Sen. Charles Grassley’s Bill and
House Bill for Fed. Cameras’ file)

“Witness List: Senate Committee on the Judiciary, Subcommittee on Administrative Oversight
and the Courts. ‘S.721 Allowing Cameras and Electronic Media in the Courtroom.” Wednesday,
September 6, 2000.” Sept. 11, 2000 <www.senate.gov/~judiciary/w1962000.htm>. 2 pages.
(‘Sen. Charles Grassley’s Bill and House Bill for Fed. Cameras’ file)

“Prepared testimony of the Hon. Edward R. Becker, Chief Judge, U.S. Court of Appeals for the
Third Circuit on Behalf of the Judicial Conference of the United States before the Senate
Committee on the Judiciary Subcommittee on Administrative Oversight and the Courts.” Federal
News Service Sept. 6, 2000. 12 pages. (‘Sen. Charles Grassley’s Bill and House Bill for Fed.
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Cameras’ file)

“Prepared statement of Sen. Charles E. Schumer before the Senate Judiciary Committee
Administrative Oversight and the Courts Subcommittee. Subject — Hearing on Cameras in the

Courtroom.” Federal News Service Sept. 6, 2000. 2 pages. (‘Sen. Charles Grassley’s Bill and
House Bill for Fed. Cameras’ file)

“Prepared statement of Hon. Hiller B. Zobel, Associate Justice, Superior Court Department,
Massachusetts Trial Court before the Senate Committee on the Judiciary Subcommittee on
Administrative Oversiy. .nd the Courts. Subject — Hearing on S.721.” Federal News Service
Sept. 6, 2000. 6 pages. ( Sen. Charles Grassley’s Bill and House Bill for Fed. Cameras’ file)

“Prepared starzment of Hon. Nancy Gertner, U.S.D.C. before the Senate Committee on the
Judiciary Subcommittee on Administrative Oversight and the Courts. Subject - S.721, ‘To .\llow

Media Cover: ve of Court Proceedings’.” Federal News Service Sept. 6, 2000. 4 pages. (‘Sen.
Charles Grass.ey’s Bill and House Bill for Fed. Cameras’ file)

“Prepared statement of David Busiek, news director, KCCI-TV and director, Radio-Television
News Directors Association before the Senate Committee on the Judiciary Subcommittee on

Administrative Oversight and the Courts. Subject — 5.721, ‘To Allow Media Coverage of Court
Proceedings’.” Federal News Service Sept. 6, 2000. 4 pages. (‘Sen. Charles Grassley’s Bill and

House Bill for Fed. Camer..s’ file)
Reports, theses, dissertations, questionnaires and analyses:

“Compilation of Telephone Interviews Conducted by the Special Committee on Cameras in the
Courtroom.” December 2000. 176 pages.

Federal Judiciary Center. “Analysis of TV Coverage of Federal Civil Proceedings.” Re: Coding
procedures. 44 pages.

Wilson, Leroy, Jr. Interview of Gary Horton on ‘questionnaire for interviews about cameras in
the courtroom’. 5 pages.

Wilson, Leroy, Jr. Interview of Laurie Shanks on ‘questionnaire for interviews about cameras in
the courtroom’. 5 pages.

Special Committee on Cameras in the Courtroom. “Draft Report Outline.” Jan. 3, 2001. 12
pages.

NYCLA'’s Task Force on Cameras in the Courtroom. “Interview Report.” 30 pages.

Poppell, Beverly. Interview of Hon. Abbey Boklan on questionnaire for interviews about
cameras in the courtroom. Dec. 8, 2000. 5 pages.

“Analysis of Response—NYS Bar and County Lawyers.” 1 page.
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“Analysis of Cameras-in-the-Courtroom Statutes and Rules.” 14 pages.

Noisette, Leonard E. “New York State Committee to Review Audiovisual Coverage of Court
Proceedings: Minority Report.” April 1, 1997. 26 pages. (‘Oct. 23, 2000’ file)

Litman, Jack T. “Minority Report of the Committee on Audio-Visual Coverage of Court
Proceedings.” December 1994. Report: 68 pages. Appendices: 12 pages. (‘Oct. 23, 2000’ file)

Ciervo, Frank. Report to A. Vincent Buzard. “Summary of findings concerning the four states

that maintain consent requirements in their rules governing audio-visual coverage of criminal
trials.” Oct. 4, 2000. 12 pages. (‘Oct. 10, 2000 teleconf.’ file)

Judicial Council of California Task Force on Photographing, Recording and Broadcasting in the
Courtroom. ort from the Task Force on Photographing, Recording and Broadcasting in the

Courtroom (Action Required). May 10, 1996. 49 pages. (‘Oct. 10, 2000 teleconf.’ file)

Judicial Council of California Task Force on Photographing, Recording and Broadcasting in the

Courtroom. Photographing. Recording and Broadcasting in the Courtroom. February 1997. 26

pages. (‘Oct. 10, 2000 teleconf.’ file)

“Report of the Committee on Audio-Visual Coverage of Court Proceedings.” (The Roberts’
study.) May 1994. 7 pages. (‘Oct. 10, 2000 teleconf.’ file)

Slater, Dan and Hans, Valerie P. “Methodological Issues in the Evaluation of ‘Experiments’ with
Cameras in the Courts.” Communication Quarterly Vol. 30, No. 4, Fall 1982: pp. 376-380.
(‘Methodological Issues in the Evaluation of ‘Experiments’ with Cameras’ file)

Keller, Teresa D. “Cameras in courtrooms: An analysis of television court coverage in Virginia.”
A dissertation for Univ. of Tenn. May 1992. 303 pages. (‘Virginia’ file)

Ad Hoc Task Force appointed by the Supreme Court and Judicial Council, Utah. “Video
Recordings in the Courtroom.” Oct. 28, 1996. 22 pages. (‘Utah’ file)

Williams, Thomas J. “The Media & The Courts: Access to Information.” Faxed by Amy Rosser
of the State Bar of Texas—no publication name noted. Faxed Oct. 4, 2000. 10 pages incl. cover
sheet. (‘Texas’ file)

Kleinsasser, Holly H¢ mmingson. “The Attitudes of South Dakota Judges, State’s Attorneys and
Bar Attorneys Toward Cameras in Courtrooms in 1993.” Master’s Thesis for South Dakota State
Univ. 1993. 94 pages. (‘South Dakota’ file)

Horton, Jennifer Jill. “Cameras in South Carolina Courtrooms: A Legal Analysis of South
Carolina Appellate Court Rule 605.” Master’s Thesis for Univ. South Carolina. 1998. 72 pages.
(‘South Carolina’ filc)

Supreme Court Task Force on Cameras in the Courtroom (Missouri). “Task Force on Cameras in
the Courtroom Final Report.” Sept. 13. 1994, 48 pages incl. cover letters and proposed
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guidelines. (‘Missouri’ file)

Miller, Penny. Letter to Brad Carr. Encl: copies of the Summary of Proposed Amendments to
AR21 and AR21E, Newsviews and Alaska Report on News Cameras in the Alaska Courts. Aug.
16, 2000. 1 page. (‘North Dakota’ file)

American Bar Association Standing Committee on Public Education. Report and
recommendation #124 to the ABA House of Delegates. August 1991. 5 pages. (‘American Bar
Association’ file)

American Bar Association Standing Committee on Federal Judicial Improvements. Report and
recommendation #106 to the ABA House of Delegates. Not dated. 7 pages. (‘American Bar
Association’ file)

American Bar Association National Conference of Lawyers and Representatives of the Media.
“The Reporter’s Key: Access to the Judicial Process.” Aug. 14, 2000
<www.abanet.org/media/nclm/991c838.html>. 4 pages. (‘American Bar Association’ file)

“Digest of New York State Bar Association House and Executive Committee Actions on
Specific Issues (Policy Positions).” Pp. 42-44. (‘NYSBA’ file)

“An Open Courtroom: Cameras in New York Courts 1995-97,” Report of the New York State
Committee to Review AudioVisual Coverage of Court Proceedings, April 4, 1997, 81 pages plus
appendices. Includes the following materials:

e Judicial Survey, 15 pages.

¢ Public Opinion Poll conducted by the Marist Institute, 9 pages.

e Section 218 of the New York State Judiciary Law, pages 40-46.

* Rules of the Chief Administrative Judge, pages 263-271.

e California Rule of Court 980, 7 pages.

e 50-State Overview (prepared by Gregory C. Read, Esq.), 13 pages.

¢ Jury Consultant Interviews (prepared by prof. beth Schwartz), January 17, 1996, 4
pages.

e Office of Court Administration Data on News Media Applications for Audio-Visual

Coverage of Court Proceedings, (prepared by Joseph Guglielmelli, Esq.), March 26,
1997, 7 pages plus exhibits and tables.

¢ Sample Monitoring Instrument for Cameras-Experienced Lawyers, 7 pages.
¢ Judicial Training Program Outline, 2 pages.
e Selected Bibliography, 7 pages.

“Cameras in the Courts Advisory Committee Report Final Recommendations.” April 1990.
(Cameras in the Courts Advisory Committee was created by the legislature in 1989 to advise the
Chief Administrator of the Courts of New York.) 9 pages. (‘Miscellaneous’ file)

Rules, court decisions, guidelines and positions re: Cameras in the Courtroom:
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California guidelines to assist judges in weighing whether to allow cameras in courtrooms. 2
pages.

Adelman, Marty. Letter with attachments to Brad Carr. Summary of rules from states that do not
have simple “trial judge exercises discretion” only rules, and review of cases covered by Court
TV, which are from 28 states. Nov. 21, 2000.

“Guidelines of the Court of Appeals for the Second Circuit Concerning Cameras in the
Courtroom.” New York Law Journal Appendix Part F (Aug. 18, 2000): 3 pages. Aug. 18, 2000
<www.nylj.com/rules/scpf.html>. (‘Miscellaneous’ file)

Monroe County Pub. Def. “The Board of Trustees of the Monroe Cty. Bar Assoc., upon
assessing the results of the experiment allowing audio-visual coverage of court proceedings in
NY, has concluded...” Oct. 23, 2000. 2 pages. (‘Miscellaneous’ file)

Carey, Christy Gibney. “Safe Horizon’s Position on Audio-Visual Coverage of Court
Proceedings.” October 26, 2000. 5 pages. (‘Oct. 23, 2000’ file)

“Administrative Rule 16.” Aug. 14, 2000 <www. Courtrules.org/rule16.htm>. 6 pages.
(‘Missouri’ file)

“RULE 12. Conditions for Broadcasting and Photographing Court Proceedings.” (Ohio law.) 4
pages. (‘Ohio’ file)

Supreme Court No. 84-148-M.P. “In re Extension of Media Coverage for a Further Experimental
Period.” March 23, 1984. 4 pages. (‘Rhode Island’ file)

Massachusetts Supreme Judicial Court Advisory Committee to Oversee the Experimental Use of
Cameras and Recording Equipment in Courtrooms. “Guidelines for an experiment in media
coverage of judicial proceedings.” MR 400.4M3 G853 1981 c.2. 18 pages. (‘Massachusetts’ file)

“Cameras in the Courtroom: Rules and Guidelines for Their Use (As of November 1, 1998).” Re:
Maryland rule 16-109. 3 pages. (‘States that had Consent (UT, OR, TN, ME, KS, AR)’ file)

“Uniform Trial Court Rule on Cameras in Courtroom.” Re: Oregon rules. 1 page. (‘States that
had Consent (UT, OR, TN, ME, KS, AR)’ file)

“Administrative Order Number 6 — Broadcasting, Recording, or Photographing in the
Courtroom.” (Arkansas.) Sept. 1, 2000 <http://courts.state.ar.us/rules/admord6.html>. 2 pages.
(‘States that had Consent (UT, OR, TN, ME, KS, ARY)’ file)

“Media Coverage of Judicial Proceedings: Rule 1001. Electronic and Photographic Media
Coverage of Judicial Proceedings.” (Kansas.) Sept. 1, 2000

<www kscourts.org/ctruls/mediarul.htm>. 3 pages. (‘States that had Consent (UT, OR, TN, ME,
KS, AR)’ file)
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“Media Coverage — Supreme Court Rule 30.” Supreme Court of Tenn. at Nashville. Dec. 6,
1999. 12 pagzs. (‘States that had Consent (UT, OR, TN, ME, KS, ARY)’ file)

“Rule 4-401. Media in the courtroom.” Re: Utah. Sept. 1, 2000

<http://courtlink.utcourts.gov/rules/ucja/ch04/4-401 . htm>. 2 pages. (‘States that had Consent
(UT, OR, TN, ME, KS, ARY’ file)

Court TV Online — U.S. “Affidavit of Douglas P. Jacobs, Esq. In Support of Motion of
Courtroom Television Network to Intervene and for Entry of Order to Permit Televising of
Trial.” Re: Diallo trial. Jan. 2000. Sept. 18, 2000 :
<www.courttv.com/national/diallo/jacobs.html>. 27 pages. (‘Cameras in Court (Court TVY’ file)

Alabama consent requirement. Judicial Ethics. Pp. 749-750. (‘Criminal Consent States’ file)

Arkansas consent requirement. “Administrative Order Number 6 — Broadcasting, Recording. or

Photographir: in the Courtroom.” Oct. 3, 2000 <http://courts.state.ar.us/rules/admord6.htm >. 2
pages. (‘Criminal Consent States’ file)

“Code of Judicial Conduct, Chapter 1, App. 4, Canon 3. A Judge Should Perform the Duties of

Judicial Office Impartially and Diligently.” The Oklahoma Supreme Court Network. 1 page.
(‘Criminal Consent States’ file)

Code of Judicial Conduct and William Mitchell Law Review. Re: Minnesota consent
requirements. 2 pages. (‘Criminal Consent States’ file)

“Cameras in the Courtroom: A compilation of the rules/legislation authorizing audio-visual
coverage of judicial proceedings in the 50 states and the District of Columbia.” November 2000.
583 pages.

Studies:

Bowers, William J. and Vandiver, Margaret. “Cameras in the Courtroom Make New Yorkers
Reluctant to Testify.” Executive summary of a NY state survey conducted March 1-4, 1991 by
the College of Criminal Justice, Northeastern University. April 23, 1991. 7 pages + fax cover.
(*Oct. 10, 2000 teleconf.’ file)

The College of Law and the S.I. Newhouse School of Public Communications, Syracuse
University. “Proposal for Research of Audio-Visual Coverage of the Courts.” Feb. 28, 1991. 11
pages and cover letter dated March 15, 1991. (‘Research Proposal from Syracuse U. to OCA—
Never acted upon’ file)

Fullerton, Elaine Fay. “The Camera and Its Effect on Justice in the American Courtroom.” A
project presented to the faculty of the undergraduate college of Arts and Letters, James Madison
University. 1996. 82 pages. (‘The Camera and Its Effect on Justice in the American Courtroom
study’ file)
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Borgida, Eugene; Debono, Kenneth G.; and Buckman, Lee A. “Cameras in the Courtroom: The
Effects of Media Coverage on Witness Testimony and Juror Perceptions.” Law and Human
Behavior, Vol. 14. No. 5, 1990. Pp. 489-509. (The Effects of Media Coverage on Witness
Testimony and Juror Perceptions study’ file)

Videocassettes:

“Cameras in Court. 1-26-00, 11 p.m./10-8-98 & 10-9.” NBC. 1 videocassette.

“Ricky Tokars (Mosaiced) 10/26/95.” Court TV. 1 videocassette.

“Lewis Lent Sentencing, 4/11/97.” News Channel 9, ABC, WIXT-Syracuse. | videocassette.

“Cameras in the Courtroom.” Today Show, NBC. Nov. 27, 2000. 1 videocassette.

“Diallo.” Newschannel 13, WNYT-Albany. Feb. 25, 2000. 1 videocassette.
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iilll New York State Bar Association

NYSBA  One Elk Street, Albany, New York 12207  518/463-3200  http:// www.nysba.org

SPECIAL COMMITTEE ON CAMERAS IN THE COURTROOM
A. VINCENT BUZARD -

Chalr

Harris Baach & Wilcox

130 East Main Strest

Rochaster, NY 14604

Tel 718/232-4440

October 5, 2000

Dear Bar Leader:

I am writing to you as Chair of the Special Committee on Cameras in the Courtroom. In June, the
NYSBA's House of Delegates, following the recommendations of the Executive Committee, called for
formation of a special committee to evaluate and make recommendations on the issue of audio-visual
coverage of court proceedings in civil and criminal matters, Whatever the committee recommends, I
believe our work will have a significant impact on the ultimate decision regarding cameras in New York
courts and you have an opportunity to contribute to our workproduct.

The committee is expected to have its final report and recommendations distributed in time for
debate and vote at the House meeting in January. We believe it is essential to glean commentsfrom the
constituent bar associations in the state. To that end, we would like to know if you or any of your
members have participated firsthand in a televised trial in this state, If so, could you please provide us
with the names and phone numbers of any of the lawyers involved and if known, the name of the
presiding judge.

I would be greatly appreciative of your efforts to is tin atime
e .

Please respond by mail or facsimile to:

Brad Carr

Staff Liaison/Special Committee on Cameras in the Courtroom
New York State Bar Association

One Elk Street

Albany NY 12207

(518) 463-4276 FAX

Thank you.

Sincerely,

AV 5ol

A. Vincent Buzard

Do the Public Good  Volunteer for Pro Bono
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12.
13.
14,
15.
16.
17.
18.
19.
20.
21,

22.

LIST OF PERSONS INTERVIEWED BY THE COMMITTEE

Brian Schiffrin, Monroe County Public Defender
Edward J. Nowak, Monroe County Public Defender
Hon. Vincer* yle, Supreme Court, Buffalo
James E. Reid, Syracuse

George Quinlan, Attomey General’s Office, Albany
Richard W. Rich, Jr., Elmira

Robert Latham, Dallas, TX

Adrian L. DiLuzio, Mineola

William P. Sulitvan, Jr., lthaca

Luke Pittoni, New York City

Fred Kiein, Mineola

Judge Ira Wexner, Supreme Court, Mineola

John Lawrence, Mineola

Salvatore Marinello, Mineola

(Former) Judge Alfred Tisch

Jeffrey Waller, Hauppauge

William Kehon :

Paul Gianelli, Hauppauge

Eric Naiburg, Hauppauge

Judge Daniel J. Cotter, County Court, Mineola

Judge Wayne A. Freeman, Jr.

Judge Dan Lamont, Acting Justice, Supreme Court, Albany



23.
24,
25.
26.
27.
28.
29,
30.
31.
32.
33.

35.
36.
37.
38.
39.

Judge Donald Mark, Supreme Court, Rochester
Steven Coffey, Albany
Mark Harris, New York State Defender's Office, Albany

Jud:a Joseph Teresi, Supreme Court, Albany

_ Isaiah Gant, New York State Defender’s Office, Albany

Joseph Marusak, Buffalo

Frank Clark, District Attomey, Buffalo
Donald Rehkopf, Rochester

David Murante, Rochester

Jerry Solomon, Rochester

James A. Baker, Ithaca

John C. Tunney, Bath

Judge S. Barrett Hickman, Supreme Court, Carmel
John Kase, Garden City

Stephen P. Scaring, Garden City
Laurie Shanks, Albany

Gary Horton, Batavia



Appendix E






QUESTIONNAIRE FOR INTERVIEWING WITNESSES
IN CAMERAS IN THE COURTROOM PROJECT

YOUR NAME

L. NAME OF PERSON BEING INTERVIEWED

2. WHAT WERE THE NAMES OF THE CASES, THE TYPE OF CASE AND THE
COURT IN WHICH IT WAS HEARD IN WHICH CAMERAS WERE INVOLVED?

WHAT PARTS OF THE CASE WERE TELEVISED?

DID YOU OPPOSE, CONSENT TO OR TAKE NO POSITION ON THE PRESENCE
OF CAMERAS? WHY?




a. WHAT WAS THE RESULT?

5. DID YOU HAVE ANY CASE IN WHICH A WITNESS WAS RELUCTANT TO
TESTIFY BECAUSE OF THE PRESENCE OF CAMERAS?

a. DID YOU EXPLAIN THAT PROBLEM TO THE JUDGE IN
ADVANCE?

b. DID THE JUDGE PERMIT CAMERAS NOTWITHSTANDING THE
PROBLEM? '

c. WERE YOU ABLE TO PERSUADE THE WITNESS TO TESTIFY?

d. ARE YOU ABLE TO SEPARATE THE UNWILLINGNESS THE
WITNESS EXPRESSED BECAUSE OF THE CAMERAS FROM THE
FACT THAT THERE WOULD BE OTHER MEDIA COVERAGE IN
AN OPEN COURTROOM WITH A CROWD?

6. DID ANY WITNESS IN CASES INVOLVING CAMERAS BECOME MORE
NERVOUS TO THE POINT THAT THE NERVOUSNESS AFFECTED HIS
TESTIMONY? IF SO, HOW?




a. WAS YOUR CASE AFFECTED? |

7.

IN ANY CASES INVOLVING CAMERAS, DID THE WITNESS BECOME MORE
GUARDED OR LESS HELPFUL IN HIS TESTIMONY?

a. DID YOU EXPLAIN THAT PR(::L.EM TO THE JUDGE IN
ADVANCE AND WHAT WAS THE JUDGE'S RULING?

b. IN THE CASES WHERE YOU HAD WITNESSES SUBJECT TO
NERVOUSNESS OR DISTRACTION, OR WHO WERE RELUCTANT
TO TESTIFY, DID YOU ASK THAT THE WITNESS' FACE BE
OBLITERATED OR OBSCURED?

c. DID OBLITERATION WORK AND DID IT MAKE THE WITNESS
FEEL MORE COMFORTABLE?

WERE THERE ANY WITNESSES OR PARTIES WHO HAD PERSONALLY
EMBARRASSING INFORMATION DISCLOSED ON TELEVISION?

a. WHAT INFORMATION?




b. HOW DID YOU HANDLE IT?

9.

DID YOU FIND OBTAINING JURORS ANY MORE DIFFICULT BECAUSE OF
CAMERAS IN THE COURT?

10.

WERE JURORS DISTRACTED IN ANY OF YOUR CASES? PLEASE SPECIFY
HOW YOU KNOW?

11.

IN ANY OF YOUR CASES, WAS THE OUTCOME OF THE CASE AFFECTED BY
THE PRESENCE OF CAMERAS.

12.

WHAT WAS YOUR POSITION WITH REGARD TO CAMERAS BEFORE THE
COMMENCEMENT OF THE TRIAL?

13.

DID THE CONDUCT OF THE TRIAL IN ANY WAY CHANGE YOUR OPINION
AFTER THE TRIAL?

14.

IN ANY OF YOUR CASES, DID YOU BECOME AWARE OF ANY INSTANCES IN
WHICH WITNESSES WATCHED THE TRIAL PROCEEDING BEFORE THEY
TESTIFIED, CONTRARY TO A COURT ORDER?




135.

DID YOU BECOME AWARE OF ANY INSTANCE IN WHICH A JUROR OR
FRIEND OF A JUROR WATCHED ANY PORTION OF THE TRIAL?

16.

WERE THERE ANY OTHER SPECIFIC INSTANCES IN WHICH CAMERAS
ADVERSELY AFFECTED THE TRIAL? EXPLAIN WITH SPECIFICS.







Appendix F
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Appendix G






§ 218. Audiodvimd eovcragu of judicial proceedings

1. Aathorization. Notisithitarding the provisions of section Aifty-two of

. ﬁxedvﬂﬂghtshwmdmbjecttotheproﬁa{omofthhmﬁon.ﬂxechiefjudge
o!themt:.’:lrhhd experl:nenul inwhig
2 Deﬂniﬁou. Forpm-pom ott.hh aecﬂou.

(3) *Administrative fudge” shall mean the administrative judge of esch
Judiclal. distriet; the administrative judge of Nassau county or of Suffolk
county; tha administrative judge of the civil court of the city of New York or
otthec?'lmlmleomdthqdvofmw‘[ork; ortlmpreddmgjudgeotthe

Andlo-MWMmtheeleemmbmadmm ther
&mkdonh&hembﬂqof:ﬁhwwondmm eo::h?oom.
the recording of sound or. | hthommomforhtermmsdonor
nprodncﬂon.orthauldu lunormoﬂonpuhxru!ntheeomombyﬂw

. (e)‘Nmmdh'anwnmuporﬁnzoranw
and any employes or agent associated with such agency, including television,
_ radio, radio and televislon networks, news services, newspapers, magazines,
trade papers, in-house publiutions. professional journals or any other news
reporting or news gathering agency, the function of which Is to inform the
public, or some segment thereof.

(d) “Presiding trial judge” shall mean the justice or judge presiding over
pm&:edingsatwh!ehuﬁwhuﬂmmgelsmthoﬁudpunmﬁtoth!s
section: .
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JUDICIARY LAW § 218

(e) “Covert or undercover capacity” shall mean law enforcement activity
involving criminal investigation by peace or police officers who usually and
customarily wear no un!fom. badge, or other official identification in publ[e
view.

N Annignment"shauhnvathe umemeaninzunudxtemhdeﬁnedln
wbdiv!s!onnlneot section 1.20 of the criminal procedure law. -

“Suppression hearing” shall mean & hearing on a moﬁon made pursuant;
w%w provisions oflecﬁon'no.ao nfﬂxeaimina!procedmhw; aheu'lngon
s motion to .determine -the, admissibility -of any prior .viclous ‘o
immoralutso!adefendantmdwoﬂmheaﬂnghddto determlnethe
sdmissivility of evidence. . - .-

(h)‘Nonputywlmm'lhaummanmeulmamm!ulmpmeeed
mgwholsnotdputytomchmmdln except an expert or:professional
witness, a peace or llceoﬂieerwbowtedlnﬂmeoumothhorherduﬁes
and was not acting in a covert or-undercover capacity in conneetion with the
instant court -proceeding, orawgwemmentoﬁdalacﬂnz!nmoﬁml
capacity, shall not be deemed to be a “nonparty witness”, .-

(D"thanyobmmad ghall mear; that the face of & pantinauimlml
trial proceedinig shall either not be shown or' 'be rendered visually
unmcogninblemthevlewerofmchpmeeedingbymmohpedalediﬂngby

the news media.
3. Requests for coverage of pmceedi.ngs aduﬁmstraﬁve review,

(a) Prior to the commencement of the proceedings, any news media lnter-
ested in providing audio-visual coverage of court proceedings shall file a
request with the presiding trial judge, if assigned, or if no assignment has
been made, to the judge responsible for nulnng such assignment. Requests
for audio-visual coverage shall be made in writing and not less than seven
before the commencament of the judicial proceeding, and shall refer to
individual proceeding with suffielent idéntification to assist the presiding h'ial
judge in considering the request: Where ‘direxmstances are such that an

t cannot: msonably lpply sdven or wmiore ‘days before the éommence-
lfnencotche Proceetling, the presiding trial judge mayshprtenﬁxeﬂmepeﬂod
or requests.

(b) Permission for news media coverage shall be tt t.he discretlon of the
presiding trial judge. An order granting or denying a Tequest for audio-visual
caverage of a proceed!ng shall be in writing and shall ba included in the record
of such proceeding. ' Such order ghall conta!n any restrictions imposed by, the
Jjudge on the audio-visual cov shall contain a statement advising the
parties that any violation of the order le by contempt pursuant to-
article nineteen of this chapter. Such order for initial access be subject
only to review by the appropriate administrative judge; theré' shill be no
further judicial review of such order ordetermination during the pendéncy of
such proceeding before such -trial judge. No-order- dlowing sudio-Visual

- coverage of a proceeding shall be sealed.
{e) Subject to the provisions of subdivision‘seven -of .this uecﬂon. upon &
mguest for audio-visual coverage of cort ] , the presiding trial
chall, at s minimimm, take into account: e!ollawmg{utou. (@) the type

of tage involved; () whether such coverage would cause harm to any
participant in the case or otherwise interfere with the fair administration of
justice, the advancement of a fair trial or,the rights of the parties; (i)
. whether any order directing the,exclusion of witnesses, from the courtroom °
prior to their testimony could be rendered. suhstn.ntially Inetfecﬁve by allowing
audio-visual . eoverage that could be viewed by such wxlnesses to the detriment
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§ 218 o JUDICIARY LAW

of any’ party; (iv) whether such coverage would interfere with any la
enforcement activity; or(v)lnv.o‘;nlewdormnddmmm lnvw
(d) A request for audio-visual coversge made after the commencement of s
trial proceeding in which a jury is sitting shall not be granted unless, {I)
counse! for all parties ty-the procéeding consent to such covme,-or {D-the
request is for coveragé’of the verdict and/or sentencing in proceeding.
4. Bu on of sudio-visual coverage; mandatory pretrial conference;
(a) Audio-visual covérige of a court proceeding shall be subject. to the
supervisiofi of the presiding’trial judge. mu g sudio-visual.éoverage
of court proceedings, in sny which involve lewd or- seandalous
ek i fimet v o Mk g e a1 Al g
any or () 8 L, or
of the md!mw covarsge of such participant, m_lnox"or exhibit. WM
(b) A pretrial confarence shall be hald in each case in which audio-visual
coverage of a proceeding has been approved. At such conference the presid-
ing trial judge shall ‘heview, with counsel and the news media who will
participate in the sudio-visual coverage; the restrictions to be imposed. ' Coun-
sel shall convey to'the court any concerns of prospective witnesses with
respect to sudio-visual coverage. . . g $ta

9 There aall be 20 litatio on the exerelse of t&ufegoﬁ undu;thh
subdivision except as provided by law. The presiding udge may at any
time modify or reverse any prior order or determination. -

§. Consent. (a) Audio-visual coverage of judicial proceedings, excapt for
arraignments and suppression hearings, shall not be limited by the objection
of counsel, parties, or jurors, except for & finding by the presiding trial judge
of good or legal cause. . . o . :

(b) Audio-visual coverage of arraignments and suppression hearings shiall be

tted only with the consent of all parties to the proceeding; provided,
ever, where a pu-tﬁ: not yet represented by counsel consent may dot be

_ given unless the party has been.advised of his or her right to the aid of counsel
pursuant to’ subdivision’ four .of #ection 170.10 or 180.10 of the eriminial
procedure law and the party hes affirmiatively elected to proceed without
counsal at such proceeding. . o

(¢). Counsel to each party in a criminal trial proceeding shall advise édch
nonparty witness that he or she has the right to request that his or her image
be visually obscured during sald witness' testimony, and upon such request the

residing trial judge shall order the news media to visually obscure the visial
Ennge of the witness in any and all audio-visual coverage of the judieial

.8. Restrictions relating to pment and personnal; sound and lght

taria. Whmand!o-vhmle:s:‘rmotcourtpmedinpis authorized
pursuant to this section, the following restrictions shall be observed: o

(a) Equipment and personnel: . S

(i) No more than two electronic or motion picture cameras and two camera
operators shall be permitiad in any proceeding. .
- (i) No more than one photographer to operate twé-still cameras with not
more than two lenses for ‘each camera shall be permitted in any proceeding.

(i) No more than one sudio system for broadeast purposes shall be
permitted in any proceeding. Audio ph:ku&tor all media purposes shall bé .
effectuated through existing audio systems in the: court facility. If no techni-
cally suitable audio systéem is available, microphones and related wiring
essential for media purposes shall be supplied by those persons providing
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JUDICIARY LAW ~§218

dio-visual coverage. Any microphones and sound wiring shall be unobtru-
:i?re and located in places designated by the presiding trial judge. 0

(iv) Notwithstanding the provisions of subparagraphs (0, (1) and (i) of this
paragraph, the presiding trial judge may modify his original order to increase
or decrease the amount of equipment that will be permitted into a ‘courtroom
on a finding of special circumstances so long as it will not impalr the dignity of
the court or the judicial process, ’ .

(v) Notwithstanding the provisions of subparagraphs (), (i) and (iif) of this
paragraph, the equipment authorized therein shall not be admitted into a.court
proceeding tinless all persons interested in providing audio-visual coverage of
such proceedings shall have entered into pooling arrangements for their
respective groups. Furthermore, a pool operator for the -electronic and
motion picture media and & pool operator for the still photograpliy media shall
be selected, and procedures for cost sharing and dissemination of audio-visua!
material established. The court shall not be called upon to mediate or resolve
any dispute a3 to such arrangements. In making pooling Wwrrangements,
consideration shall be given to educational users' needs for full coverage of
entire proceedings, BT

(b) Sound and light eriteria: ) T

() Only electronic and motion picture cameras, audio equipment and-stlll
camera equipment which do not-produce distracting sound or’light -shall be
employed to cover judicial proceedings. The chief administrator of the courts
shall promulgate a list of acceptable equipment models... -+ = - -, :

(i) No motorized drives shall be permitted, and 'no moving ‘lights, flash
sttachments, or sudden lighting changes shall be permitted during judictal
proceedings, . : :

(iil) No light or signal visible or audible to trial participants shall be used on
any equipment during audio-visual coverage to indicats whether it is operat-
mg. .' . . LI ) "

(iv) It shall be the affirmative duty of any person desiring to use equipment
preiding e g, speqraicy b miasrar b dumontrals o the

g trial judge, vance of any , that the

uipment sought to be 1 meets acceptable sound and-light criteria, A
failure to obtain advance judicial approval for equipment shall preclude.its use
in any proceeding, ‘ ‘ : I )

(v§ With the concurrence of the presiding trial judge modifications ‘and
additions may be made to light sources existing in the facility, provided such
modification or additions are installed and maintained at the expense of the
news media who are providing audio-visual coverage and provided they are not
distracting or'gtherwise offensive. ) L .

(¢) Location of equipment and personnel. Cameras, equipment and person-
nel shall be positioned in locations designated by the preddlnz t;"ix!.'_judg.e..

(i) All audio-visual eovert:gé'openw“ shall assume thelr assigned,’fixed
position within the designated area and once established in such position, shall
act in & manner 80 as not to call attention to their activitias. .

(i) ‘The areas so designated shall provide reasonable access-to coverage
with the least possible Interference with court proceedings. Equipment that {s
not necessary for audio-visual coverage from inside the courtroom shall he
located in an area‘outside the courtroom. . ) : . :

(d) Movement of equipment during proceedings. Equipment shall not be
placed in, moved about or removed from the courtroom, and related personnel
shall not move about the courtroom, except prior to commencement or 'lfte:
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sdjournment of proceedings each day, or during a recess. Camera film and
-l_omeglshg!lbeehuzedo during a recess in proceedings.

7. Restrictions on audio-viual coverage. Notwitlistanding the initial -
proval of a request for audlowisusl coverage-of any court proceeding, the
Fuch spprorl o Bl s e racon hroughout the procsedig b revoke

or such cov and may X [ o

pholograghy o sny sonanict of probiblc sudlo o video hroadcast or

g In the m, or of the name or

mﬁ?Mtwhwmmmm«vmze shall be
as follows: . - :

(8) 20 audio pickup or audio broadcast of conferences which oceur fn & court
facllity between attorneys and'thielr elients, between co-counse! of a client, or
between counsel and the .ﬁmldlng trial judge, shall be permitted without the
prior express consent of puﬂdpm;nintheeonfmnee;_ , .

-(b)..no conference in chambers shall be subject to audio-visual coverage;

(¢) .no* andio-visual coverage of the selection of the prospective durin,
volrdi;‘elh&llbepcm!tted;xe : o e

(d) no audlo-visus! coverage of the Jurﬁ ar of any}tu%r or alternats juror,
while in the jury box, in the ecurtroom, in the jury eliberation room during
recess, or while lqs‘to or from-the deliberation room at any time shall be
permitted; pnvls:d.. owever, that,‘upon consent of. the foreperson of a jury,
the presiding trial judge may, in.his or her diserstion, permit audio coverage
of such foreperson dalivering & verdict;

- {e) no sudio-visual coverage ‘shall be permitted of & witness, who as a peace
or police officer acted in & covert or undercover capacity In connection with the
instant court proceeding, without the prior written consent of such witess;

« () no sudio-visual cov shall be permitted of a witness, who as a peace
or polica officer is currently engaged in a covert 6r undercover capacity,
witbot}t the prior written consent of such witness; ..
% {g) .no'sudio-visual coverage shali.be permitted of the vietim in a prosecution
for rape, sodomy, sexual abuse or other sex offense under article one hundred
thirty or section’ 26525 of the pens! law; -notwithstanding the initial approval
ofa rea:‘;lues; for sudio-visual coverage of such a proceeding, the presiding trial
judge have discretion thtoughout the proceeding to limit any- coverage
which . would. identify the vietim, except that aaid vietim can request of the
presiding trial judge' that audio-visual coverage be permitted of his or her
tu.ﬁp:owriin the alternative the, victim can request that coverage of his or
her testimony be permitted but.that his or her image shall be visually
obscured by.the news media, and the presiding trial Judge in his or her
discretion shall grant the request of the victim for the coverage gpecified; -

. () -no’ audlo-visual coverage’of ‘any asralgnment or suppression bearing
shall be permitted without the prior consent of all parties to the proceeding;
provided, however, wheve a party is not yet represented by counse! consent
m‘aynotbegivanunlmth’eputyhubeenadviudofhhorharrlghttothe
aid of counse! pursuant to subdivision four of section 170.10 or 180.10 of the
eriminal procedure law and the party has affirmatively elected to proceed

- without counsel at such proceeding; '

" () no judiclal proceeding shall be scheduled, delayed, reenacted or contin-
ued at the request of, or for the convenience of the news media:

(@ no audio-visual coverage of any participant shall be permitted if the
presiding trial judge finds that such coverage is liable to endanger the safaty
of any parson;
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k} no audio-visual coverage of any judiclal proceedings which are by law
clo(sed to the public, or which may b.:);losed to the public and which have been
closed by the presiding trial judge shall be permitted; and

(1) no audio-visual coverage shall be permitted which focuses on or features
a family member of & victim or a party in the trial of a criminal case, except
while such family member is testifylng, Audio-visual coverage operators shall
make all reasonable efforts to determine the identity of such-persons, so that
such coveraga shall not oceur.

8. Violations, Any violation of an order or determination issued under this
section shall be punishable as a contempt pursuant to article nineteen of this
chapter.

9. Review committee, (a) There shall be created a committee to review
audio-visual coverage of court proceedings. The committee shall consist of
twelva members, three to he appointed by the governor, three to be appointed
by the chief judge of the courts, two to be appointed by the majority leader of
the senate, two to be appointed by the spasker of the assembly, one to be
appointed. by the minority-leader of the senate and one to-be appointad by
minority leader-.of the assembly. The chair of the committee ehall be
appointed. by the .chief judge of .the courts. At least one member of the
committee and no more .than two members of the committee shall be a
represantative-of the broadeast media, be eme&l:.yed by the broadcast medis, or
recgive compensation from the broadeast m At least two members of the
committee shall be members. of the bar, engaged {n the practice of law, and’
regularly conduct trials and/or appellate arguments; and.at least one member
of the committee shall by profassional training and expertise be qualified to
evaluate and analyze research methodology relevant to analyzing the impact
and effect of audio-visual coverage of judicial proceedings. -No one who has'
served on an earlier ‘committee established by law to review audio.visual
coverage of judicial proceedings in New York state may be appointed to such
committee. No member or employee of the executive, legislative, or judicial
branches of the state government may be appointed to such committee.

() The members.of the committee shall serve. without compensation for
their services a3 members of the committee, except that each of the nonpublic
members of the commitiee may be allowed the necessary and actual travel,
meals and lodging expenses which he or she shall incur in the performance of
.is or her duties under this section. .Any expenses incurred pursuant to this
section shall be a charge against the offlce of cotirt administration. . .

(c) The committee shall have the power, duty and responsibility to evaluate,
analyzs, and monitor the provisions of this section. The. office .of court
administration and al! participants in proceedings where audio-visual coverage
was permitted, ineluding judges, attorneys and jurors, shall cooperate with the
committes in connection with the review of the impact of audic-visual coverage
on such proceedings, The committee shall request participation and assis-
tance from the New Jork state bar association and other bar assoclations,
The committee shall issue a report to the legislature, the, governor, and the
chief judge evaluating the efficacy of the program and whether any publie
benefits ‘acerue: from the program, any abuses that occurred during the
program, and the extent to which and in what way the conduct of participants
in. court proceedibgs changes when sudio-visual coverage {s present.. The
comrhittes shall expreasly and specifically analyze and evalusta the degree of
compliance by trial judges and the media with the provislons of this section
and the effect of audio-visual coverage on.the conduct of tria! judges both
inside and outside the courtroom. Such report shall be submitted to the
legislature, the governor and the chief judge by January thirty-first, nineteen
hundred ninety-seven,. - '

45 -



§ 218.

10. Rules and regulations.

The chief administra
 propriate rules and regulations for the implementation of the
cection after affording all interested persons, sgencies an

JUDICIARY LAW

tor shall promulgate ap-
ons of this
.institutions an

opportunity to review and comment thereon. Such rules and ﬁ\llaﬂons shall
ial proceedings

include provisions to ensure.that audio-visual eoverage of

shall not, interfere with the decorum and dignity-of courtrooms and court -

facilities. . :
11, Duration. The

Mom of this section shall be of rio force and .efféct

after June thirtieth, nineteen hundred ninety-seven.

8,4 1)

(Added L1962, ¢, 187, § 1; amended L1992, ¢ 274, § 1; L1983, . 348, § ; L1895, c.

Historical and Statutory Notes

-'1995' Aluendln;nh; .Subd. 9, par. (a).

L1995, c. 8, § 1, eff. Jan, 81, 1095, subati- -

tuted referenca to chief judge for vefer-
ence to chief administrator in 2 places;
substituted provisions requiring 1 or 2

committee members be representatives of,

requiring 2 practicing litigators and 1
qualified research analyst on committee,
and prohibiting sppointment of former
committee members and members or em-
ployees of state government. -. .

Subd. 9, par. (). L.1996, ¢. 8, & 1, eff.
Jan. 31, 1996, made request of bar assis-
tance’ mandatory; ‘substituted provisions
regarding report evaluating program's ef-
ficacy, ‘public benefits, abuses, and effect
on participants, for provisions regarding
recommendations as to- of pro-
gram and desirability of itsi continuation;

y .analysis and

judges' conduct; and substituted due date
ogsJ‘an. 81, 1997 for dua date of Nov. 30,
1986 . - T
‘Subd. 11. L.1995, ¢ 8, § 1, eff. Jan. 81,
1995; ‘delayed expiration untll June 30,
1997 from Jan. 31,1995, . -0 .7
1998 Amendments. Subd. 8, par (b).
L.1098, ¢, 348, § 1, prohibited the sealing

of .orders allowing sudio-visual envei'ace.
For effoctive date, see note below.

1992 Amendments. Subd. 7, par. (h)
L1992, c. 274, § 1, eff. June 23, 1992,
omitted exception suthorizing vietim to re-.
quest judge to permit audio-visual cover-
.goothhorhumdmony.dﬂwrwlthor
without obscuring of vietim's ‘image, in
court’s diserstion. . - .7 -

‘Effective. Date of Amendment by
L1993, c. 348; Application; Expiration
Unaffected. L.1998, ¢ 848, § 2, eff. July
21, 1993, provided: “This et {smending
this section] shall take effect immediately
(July 21, 1993) and shall apply to all.pro-
ceedings comm on and such
effective date; provided, however that the
amendment to section 218 of the judidary
law mede by section one ‘of this act-shall
not -affect the expiration of such’ section
218 snd.shall be deemed.-to expire there-

‘with®

Effective Date. Section effective June
23, 1992, pursuant to L1992, ¢ 187, § L.
Derivation. Former § 218, sdded
11987, « 13, § & amended L.1589, &
;.15. §5 1 to 8; repealed L.1992, c. 187,
1.
" Short Title. This section is popularly

kncwn as the “cameras in the courtroom
law”. :

" New York Codes, Rules and Regulations

Audio-visual coverage of fudicial |

gs,uezzNYGRRlaLleneq.,le;outh

", McKinney's New York Rules of Court Pamphlet [N.Y.Ct.Rules 1311 et seq.)

Electronic Récording and

coverage

of court proceedings, see 22 NYCRR

sudio-visual :
29.1 et seq., set cut in McKinney’s New York Rulesof Court Pamphlet (N.Y.Ct.

Rules 29.1 et 8eq.}.
Videotape recording of civil depasitions—

Court of claims, see 22 NYCRR 206.11,

Court Pamphlet (N.Y.Ct.Rules 206,11},

court, see 22 NYCRR 202.15, set out in McKinney's New

York Rules of Court Pamphlat {N.Y.Ct.Rules 202.15}.
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McKinney's 201 New York Rules of the Chief Administrator of the Courts,
Part 131 (22 NYCRR 161) :

SUBTITLEA JUDICIAL ADMINISTRATION §131.2

PART 131 :

AUDIO-VISUAL COVERAGE OF JUDICIAL PROCEEDINGS
(Statutory authority: Judiciary Law, § 218)

Sec.

1311 Purposc; gencral provisions . ‘
1312 Definitions '
131.3  Application for audio-visual coverage

1314  Determination of the application

1315 Review

1316  Mandatory pretrial conference

1317  Use and deployment of equipment and personnel by the news media

131.8 . Additional restrictions on coverage

1319  Supervision of audio-visual coverage

131.10  Cooperation with committee

131.11  Appellate courts

131.12 Forms

131.13  Acceptable equipment

-

’ Historical Note
"Part (§ 131.1) filed July 14, 1986; renum. Part 133, new (§§ 131.1-131.13) filed Dec. 2,
1987 off. Dec. 1, 1987.

§ 131.1 Purpose; general provisions. :

(2) These rules are promulgated to comport with the legislative finding that an enhan
public understanding of the judicial system is important in maintaining a high level of public
confidence in the Judiciary, and with the legislative concemn that cameras in the courts be
compatible with the fair administration of justice.

(b) These rules shall be effective for any period when-audio-visual coverage in the trial courts
. is authorized by law and shall apply in all counties in the State.

(c) Nothing in these rules is intended to restrict any preexisting right ofthe news media to
appear at and to report on judicial proceedings in accordance with law.

(d) Nothing in these rules is intended to restrict the power and discretion ofthe presiding trial
judge to control the conduct of judicial proceedings. :

(¢) No judicial proceeding shall be scheduled, delayed, reenacted or continuedat the request
of, or for the conveniencs of, the news media,

(0 In addition to their specific responsibilities as provided in these rules,all presiding trial
judges and all administrative judges shall take whatever steps are necessary to insure that audio-
visual coverage is conducted without disruption of court activities, without detracting from or
interfering with the dignity or decorum of the court, courtrooms and court facilities, without
compromise of the safety of persons having business before the court, and without adversely
affecting the administcation of justice.

Historical Note =~
Sec. filed Jiily 14, 1986; renum. 133.1, new filed Dec. 2, 1987; amds. filed: Oct. 17, 1989;
Nov. 12, 1992; March 23, 1995 eff. March 23, 1995. Ameaded (b).

§131.2 Definitions.
" 'For purposes of this Part:

(a) Administrative judge shall mean the administrative judge of each judicial district; the
administrative judge of Nassau County or of Suffolk County; the administrative judge of the Civil
Court of the City of New York, the Criminal Court of the City of New York or the Family Court
of the City of New York; or the presiding judge of the Court of Claims.
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§131.2 TITLE22 JUDICIARY

() Audio-visual coverage or coverage shall mean the electronic broadcasting or other trans-
mission to the pubiic of radio or telavision signals from the courtroom, the recording of sound or
light in the courtroom for later transmission or reproduction, or the taking of still or motion
pictures iu the courtroom by the news media.

(c) News media shall mean any news-reporting or news-gathering agency and any employee
or agent associated with such agency, including television, radio, radio and television netwarks,
news services, newspapers, magazines, trade papers, in-house publications, professional journals,
or any other news-reporting or news-gathering agency, the function of which is to inform the
public or some segment thereof.

(d) Presiding trial judge shall mean the justice or judge presiding over judicial proceedings at
which audio-visual coverage is authorized pursuant to this Part. .

(¢) Covert or undercover capacity shall mean law enforcement activity involving criminal
investigation by peace officers or police officers who usually and customarily wear no uniform,
badge or other official identification in public view.

() Judicial proceedings shall mean the proceedings of a court or a judge thereof conducted in
a courtroom or any other facility being used as a courtroom.

(8) Child shall mean a person who has not attained the age of 16 years.

(h) Arraignment shall have the same meaning as such term is defined in subdivision nine of
section 1.20 of the Criminal Procedure Law.

(i) Suppression hearing shall mean a bearing on a motion made pursuant to the provisions of
section 710.20 of the Criminal Procedure Law; a hearing on a motion to determine the admissibil-
ity of any prior criminal, vicious or immoral acts of a defendant; and any other hearing held to
determine the admissibility of evidence.

() Nonparty witness shall mean any witness in a criminal trial proceeding who is not a party
to such proceeding; except an expert or professional witness, a peace or police officer who acted
in the course of his or her duties and was not acting in a covert or undercover capacity in
connection with the instant court proceedings, or any government official acting in an official
capacity, shall not be deemed to be a nonparty witness.

(k) Visually obscured shall mean that the face of a participant in a criminal trial proceeding
shall cither not be shown or shall be rendered visually unrecognizable to the viewer of such
proceeding by means of special editing by the news media,

Historical Note
Sec, filed Dec. 2, 1987; amds. filed: Oct. 17, 1989; Nov. 12, 1992 ¢ff, Nov. 5, 1992.
Amended (i); added (j)-(k).

§ 121.3 Application for audio-visual coverage.

(3) Coverage of judicial proceedings shall be permitted only upon order of the presiding trial
judge approving an application made by a representative of the news media for permission to
conduct such coverage.

() (1) Exceptas provided in paragraph (2) of this subdivision, an application for permis-
sion to conduct coverage of a judicial proceeding shall be made to the presiding trial judge not
less than seven days before the scheduled commencement of that proceeding. Where circum-
stances are such that an applicant cannot reasonably apply more .than seven days before
commencement of the proceeding, the presiding trial judge may shorten the time pericd. The
application shall be in writing and shall specify such proceeding with sufficient particularity to
assist the presiding trial judge in considering the application, and shall set forth which of the
types of coverage described in section 131.2(b) of this Part is sought, including whether live
coverage is sought. Upon receipt of any application, the presiding trial judge shall cause all
parties to the proceeding to be notified thereof.

(2) Anapplication for permission to conduct coverage of an amignmcﬂ't in a criminal case
or of any other proceeding after it has commenced may be made to the presiding trial judge at
any time and shall be otherwise subject to the provisions of paragraph (1) of this subdivision.
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SUBTITLE A JUDICIAL ADMINISTRATION §131.4

(3) Each application shall relate to one case or proceeding only, unless the presiding trial
judge permits otheswise.

(¢) Where more than one representative of the news media makes an application for coverage
of the same judicial proceeding, such applications shall be consolidated and treated as one.

Historical Note :
Sec. filed Dec. 2, 1987 eff. Dec. 1, 1987. !

§ 131.4 Determination of the application. :
(8} Upon receipt of an application pursuant to section 131.3 of this Part, the presiding trial

Judge shall conduct such review as may be appropriate, including: i
(1) consultation with the news media applicant; '

(2) consultation with counsel to all parties to the proceeding of which coverage is sought,
who shall be responsible for identifying any concems or aobjections:of the parties, prospective

witnesses, and victims, if any, with respect to the proposed coverage, and advising the court
thereof; and

(3) review of all statements or affidavits presented to the presiding trial judge conceming
the proposed coverage,

Where the proceedings of which coverage is sought involve a child, a victim, a prospective
witness, or a party, any of whom object to such coverage, and in any other appropriate instance,

the presiding trial judge may hold such conferences and conduct any direct inquiry as may be
fitting, ‘

(b) (1) Exceptasotherwise provided in paragraphs (2) and (3) of this subdivision or section
131.8 of this Part, consent of the parties, prospective witnesses, victims or other participants in
judicial proceedings of which coverage is sought is not required for approval of an application
for such coverage.

(2)  An application for audio-visual coverage of a trial proceeding in which a jury is sitting,
made after commencement of such proceeding, shall not be approved unless counsel to all
parties to such proceeding consent to such coverage; provided, however, this paragraph shall

not apply where coverage is sought only of the verdict or sentencing, or both, in such
proceeding.

(3) Counsel to each party in a criminal trial proceeding shalf advise each nonparty witness
that he or she has the right to request that his or her image be visually obscured during said
witness' testimony, and upon such request the presiding trial judge shall order the news media
to visually obscure the visual image of the witness in any an all audio-visual coverage of the
judicial proceeding.

() In determining an application for coverage, the presiding trial judge shall consider all
relevant factors, including but not limited to: ]
(1) the type of case involved; i
(2) whether the coverage would cause harm to any participant;

(3) whether the coverage would interfere with the fair administration of justice, the
advancement of a fair trial, or the rights of the parties; ~

(4) whether any order directing the exclusion of witnesses from the courtroom prior to
their testimony could be rendered. substantially ineffective by allowing audio-visual coverage
that could be viewed by such witnesses to the detriment of any party;.

(5) whether the coverage would interfere with any law enforcement activity;

(6) whether the proceedings would involve lewd or scandalous matterss

(7) the objections of any of the parties, prospective witnesses, victims or other participants
in the proceeding of which coverage is sought; g
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(8) the physical structure of the courtroom and the likelihood that any equipment required
to conduct coverage of proceedings can be installed and operated without disturbance to those
proceedings or any other proceedings in the courthouse; and

(9) the extent to which the coverage would be barred by law in the judicial proceeding of
which coverage is sought.

The presiding trial judge also shall consider and give great weight to the fact that any party,
prospective witness, victim, or other participant in the proceeding is a child. .

(d) Following review of an application for coverage of a judicial proceeding, the presiding
trial judge, as soon as practicable, shall issue an order, in writing, approving such application, in
whole or in part, or denying it, Such order shall contain any restrictions imposed by the judge on
the audio-visual coverage and shall contain a statement advising the parties that any violation of
the order is punishable by contempt pursuant to article 19 of the Judiciary Law. Such order shall
be included in the record of such proceedings and, unless it wholly approves the application and
no party, victim or prospective witness objected to coverage, it shall state the basis for its
determination,

(¢) Before denying an application for coverage, the presiding trial judge shall consider
whether such coverage properly could be approved with the imposition of special limitations,
including but not limited to:

(1) delayed broadcast of the proceedings subject to coverage; provided, however, where
delayed broadcast is directed, it shall be only for the purpase of assisting the news media to
* comply with the restrictions on coverage provided by law or by the presiding trial judge;

(2) modification or prohibition of audio-visual coverage of individual parties, witnesses, or
other trial participants, or portions of the proceedings; or

(3) modification or prohibition of video coverage of individual parties, witnesses, or other
trial participants, or portions of the proceedings.

Historical Note
Sec. filed Dec. 2, 1987; amds, filed: Oct. 17, 1989; Nov. 12, 1992 eff. Nov. §, 1992.
Amended (b)-(d).

§ 131.5 Review.

(3) Any order determining an application for permission to provide coverage, rendered
pursuant to section 131.4(d) of this Part, shall be subject to review by the administrative judge in
such form, including telephone conference, as he or she may determine, upon the request of a
person who is aggrieved thereby and who is either:

(1) anews media applicant; or
(2) aparty, victi_m. or prospective witness who objected to coverage.

() Upon review of a presiding trial judge's order.determining an application for permission
to provide coverage, the administrative judge shall uphold such order unless it is found that the
order reflects an abuse of discretion by the presiding trial judge, in which event the administrative
judge may ‘direct such modification of the presiding trial judge’s order as may be deemed
appropriate. Any order directing a modification or overruling a presiding trial judge's order
determining an application for coverage shall be in writing. -~

(c) No judicial proceeding shall be delayed or continued to allow for review by an adminis-
trative judge of an order denying coverage in whole or in part.

(d) This section shall authorize review by the administrative judge only of a presiding trial
judge's order pursuant to paragraph 3(b) of section 218 of the Judiciary Law, determining an
application for permission to provide coverage of judicial proceedings and shall not authorize
review of any other orders or decisions of the presiding trial judge relating to such coverage.

. Historical Note
Sve. fited Dee: 2, 1987: wmd, fled Oct. 17, 1989 eff. Oct, 11, 1989, Amended (d).
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§ 131.6 Mandatory pretrial conference.

() Where a presiding trial judge has approved, in whole ot in part, an application for
co-ige of any judicial proceeding, the judge, before any swclh coverage is to begin, shall
cor--..ct a pretrial conference for the purpose of reviewing, with counsel to all parties to the
prozeeding and with representatives of the news media who will provide such coverage, any
objections to coverage that have been raised, the scope of coverage to be permitted, the nature and
extent of the technical equipment and personnel to be deployed, and the restrictions on coverage
to be observed. The court may include in the conference any other person whom it deems
appropriate, including prospective witnesses and their representatives. In an approp:iate case, the
presiding trial judge may conduct the pretrial conference concurrently with any consultations or
conferences authorized by section 131.4(a) of this Part. .

(" Where two or more representatives of the news media are paties to an approved applica-
tior - coverage, no such coverage may begin until all such representatives have agreed upon a
pool:ng arrangement for their respective news media prior to the pretrial conference. Such
pooling arrangement shall include the designation of pool operators and replacemen: pool opera-
tors for the electronic and motion picture media and for the still photography media, s appropri-
ate. It also shall include procedures for the cost-sharing and dissemination of audio-visual
material and shall make due provision for educational users’ ne::~ for full coverage of entire
proceedings. The presiding trial judge shall not be called upon to i+zdiate or resolve any dispute
as to such zr-ungement. Nothing herein shall prohibit a person or :ganization that w5 not party
to an approved application for coverage from making appropriate arrangements \ii:i the pool
operator to be given access to the audio-visual material produced by the pool.

(¢} In determining the scope of coverage to be permitted, the presiding trial judge shall be
guided by a consideration of all relevant factors, including those prescribed in section 131.4(c) of
this Part. Wherever necessary or appropriate, the presiding trial judge shall, at any time before or
during the proceeding, proscribe coverage or modify, expand, impose or remove specia! limita-
tions on coverage, such as those prescribed in section 131.4(e) of this Part.

Historical Note
Sec. filed Dec. 2, 1987 eff, l?ec. 1, 1987.

§ 131.7 Use and deployment of equipment and personnel by the news media.
(3) Limitations upon use of equipment and personnel in the courtroom.

(1) No more than two electronic or motion picture cameras and two camera operators shall
be permitted in any proceeding.

(2) No more than one photographer to operate two still cameras, with not more than two
lenses for each camera, shall be permitted in any proceeding.

(3) No more than'one audio system for broadcast purposes shall be permitted in any
proceeding. Audio pickup for all news media purposes shall be effectuated through existing
audio systems in the court facility. If no technjcally suitable audio system is available,
microphones and related wiring essential for media purposes shall be supplied by those persons
providing coverage. Any microphones and sound wiring shall be unobtrusive and placed where
designated by the presiding trial judge. _

(4) Notwithstanding the provisions of paragraphs (1)-(3) of this subdivision, the presiding
trial judge on a finding of special circumstances may modify any restriction on the amount of
equipment or number of operating personnel in the courtroom, compatible with the dignity of
the court or the judicial process.

(b) Sound and light criteria. (1) Only electronic and motion picture cameras, audio
equipment and still camera equipment that do not produce distracting sound or light may be
employed to cover judicial proceedings. The equipment designated in section 131.13 of this
Part shall be deemed acceptable. '

(2) Use of equipment other than that authorized in section 131.13 of this Part may be
permitted by the presiding trial judge provided the judge is satisfied that the equipment sought
to be utilized meets the sound and light criteria specified in paragraph (1) of this subdivision. A

1-1-95 (Reissued 7/95) .27 Judiciary



§ 131.7 . TITLE22 JUDICIARY

failure to obtain advance approval shall preclude use of such equipment in the coverage of the
judiciai proceeding.

(3) No motorized drives, moving lights, flash attachments, or sudden lighting changes
shall be permitted during coverage of judicial proceedings.

(4) Nao light or signal visible or audible to trial participants shall be used on any equipment
during coverage lo indicate whether it is operating.

(5) With the concurrence of the presiding trial judge and the administrative judge, modifi-
cations and additions may be made in light sources existing in the court facility, provided such
modifications or additions are installed and maintained at media expense and are not distracting
or otherwise offensive. ‘

(c) Location of equipment and personnel. Electronic and motion picture cameras, still
cunteras, and camera personnel chall be positioned in such locations as shall be designated by the
presiding trial judge. The areas designated shall provide the news media with reasonable access to
the persons they wish to cover while causing the least possible interference with court proceed-
ings. Equipment that is not necessary for audio-visual coverage from inside the courtroom shall
be located in an area outside the courtroom.

(d) Movement of equipment and media personnel. During the proceedings, operating per-
sonnel shall not move about, nor shall there be placement, movement or removal of equipment, or
the changing of film, film magazines or lenses. All such activities shall take place each day before
the proceeding begins, after it ends, or during a recess.

(e) Identifying insignia. ldentifying marks, call letters, words, and symbols sh.an be con-
cealed on all equipment. Persons operating such equipment shall not display any identifying
insignia on their clothing.

() Other restrictions.  The presiding trial judge may impose any other restriction on the use
and deployment of equipment and personnel as may be appropriate.

Historical Note .
Sec. filed Dec. 2, 1987: amd. filed Nov. 12, 1992 &ff. Nov. 5, 1992. Amended (f).

§ 131 .8 Additional restrictions on coverage.

(a) No audio pickup or audio broadcast of conferences that occur in a court facility between
attorneys and their clients, between co-counsel of a client, or between counsel and the presiding
trial judge, shall be permitted without the prior express consent of all participants in the confer-
ence.

(b) No conference in chambers shall be subject to coverage.
(c) ‘No coverage of the selection of the prospective jury during vair dire shall be permitted.

(d) No coverage of the jury, or of any juror or alternate juror, while in the jury box, in the
courtroom, in the jury deliberation room, or during recess, or while going to or from the
deliberation room at any time, shall be permitted provided, however, that, upon consent of the
foreperson of a jury, the presiding trial judge may, in his or her discretion, permit audio coverage
of such foreperson delivering a verdict.

() No coverage shall be permitted of a witness, who as a peace officer or police officer acted
in a covert or undercover capacity in connection with the proceedings being covered, without the
prior written consent of such witness.

(f) No coverage shall be permitted of a witness, who as a peace officer or police officer is
currently engaged in a covert or undercover capacity, without the prior written consent of such
wilness.

(g) No coverage shall be permitted of the victim in a prosecution for rape, sodomy, sexual
abuse, or other sex offense under article 130 or section 255.25 of the Penal Law; notwithstanding
the initial approva! of a request for audio-visual coverage of such a proceeding, the presiding trial
judge shall have discretion throughout the proceeding to limit any coverage that would identify
the victim, except that said 'victim can request of the presiding trial judge that audio-visual
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coverage be permitted of his or her testimony, or in the altemative the victim can request that
coverage of his or her testimony be permitted but that his or her image shall be visually obscured
by the news media, and the presiding trial judge in his or her discretion shall grant the request of
the victim for the coverage specified.

(h) No coverage of any participant shall be permitted if the presiding trial judge finds that
such coverage is liable to endanger the safety of any person,

*

(i) No coverage of any judicial proceedings that are by law closed to the public, or that may
be closed to the public and that have been closed by the presiding tal judge, shail be permitted,

(i} No coverage of any arraignment or suppression hearing shall be permitted Without the
prior consent of all parties to the proceeding: provided, however, where a party is not yet
represented by counsel, consent may not be given unless the party has been advised of his or her
tigh: to the aid of counsel pursuant to subdivision 4 of section 170.10 or 180.10 of the Criminal
Procedure Law and the party has affirmatively elected to proceed without counsel at such
proceeding. ‘

(k) No audio-visual cover:. - shall be permitted which focuses on or features a family
member of a victim or a party ir. «.:2 trial of a criminal case, except while such family member is
testifying. Audio-visual coverage operators shall make all reasonable efforts to determine the
identity of such persons, so that such coverage shall not occur. The restrictions specifitd in
subdivisions (a) through (k) of this section may not be waived or modified except as provided
therein.

Historical Note

Sec. filed Dec. 2, 1987; amds. filed: Oct. 17, 1989: Nov. {2, 1992 eff. Nov. 5, 1992.
Amended (d), (g), () added (k).

§ 131.9 Supervision of audio-visual coverage.

(a) Coverage of judicial proceedings shall be subject to the continuing supervision of the
presiding trial judge. No coverage shall take place within the courtroom, whether during recesses
or at any other time, when the presiding trial judge is not present and presiding.

(b) Notwithstanding the approval of an application for permission to provide coverage of
judicial proceedings, the presiding trial judge shall have discretion throughout such proceedings
to revoke such approval or to limit the coverage authorized in any way. In the exercise of this
discretion, the presiding trial judge shall be especially sensitive and responsive to the needs and
concerns of all parties, victims, witnesses, and other participants in such proceedings, particularly
where the proceedings unnecessarily threaten the privacy or sensibilities of victims, or where they
involve children or sex offenses or other matters that may be lewd or scandalous. The presiding
trial judge shall be under a continuing obligation to order the discontinuation or modification of
coverage where necessary to shield the identity or otherwise insure the protection of any such
person, party, witness, or victim, or in order to preserve the welfare of a child.

(¢) Counsel to each party in a trial proceeding that is subject to coverage shall inquire of each
witness that he or she intends to call regarding any concemns or objections such witness might
have with respect to coverage. Where counse! thereby is advised that a witness objests to
coverage, counsel shall so notify the presiding trial judge.

. Historical Note ]
Sec. filed Dec. 2, 1987; amd. filed Oct. 17, 1989 eff. Oct. 11, 1989. Added (c).

-

§ 131.10 Cooperation with committee.

(a) All officers and employees of the Unified Court System, and all participants in proceed-
ings where audio-visual coverage was permitted, including judges, attomeys and jurors, shall
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cooperate with the committee to review audio-visual coverage of court proceedings in connection
with the committee’s review of the impact of audio-visual coverage on such proceedings.

Historical Note .
Sec. filed Dec. 2, 1987; amds. filed: Jan, 25, 1988; Oct. 17, 1989 repealed, new filed Nov.
12, 1992 =ff, Nov. §, 1992.

§ 131.11 Appeliate courts. )

These rules shall not apply to coverage of proceedings in appellate courts or affect the rules
governing such coverage contained in Part 29 of the Rules of the Chief Judge (22 NYCRR Part

29).
Historical Note
Sec. filed Dec. 2, 1987 eff. Dec. 1, 1987,

§ 131.12 Forms.

The Chief Administrator will promulgate and make available forms for applications pursuant
to section 131.3 and for judicial orders pursuant to section 131.4 of this Part.

Historical Note
Sec. filed Dec. 2, 1987; amds. filed: Oct. 17, 1989; Nov. 12, 1992 eff. Nov. 5, 1992,

§ 131.13 Acceptable equipment.

The following equipment shall be deemed acceptable for use in audio-visual coverage of trial
court proceedings pursuant to this Part:

(a) Video cameras.
Sony:

BVP-3, BVP-3A, BVP-3U, BVP-§, BVP-30, BVP-33Am, BVP-50J, BVP-110, BVP-150,
BVP-250, BVP-300, BVU-300, BVV-1, BVV-5, DXC-3000, M-3
Ikegami:

HL-79, HL-79D, HL-79E, HL-83, HL-95, [TC-170, SP-3A, 75-D, 79-E, 95, 730, 730a, 730ap
JVC: .

KY-1900, KY-2000, XY-2700,BY-110
RCA:

TK-76
Thompson:

501, 601
NEC:

SP-3A
Sharp:

XC-800
Panasonic:

X-100 (the recam system in a camera/recorder combination)
Ampex:

Betacam
{b) Suill cameras.

Leica:
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Nikon:

FE, F-3, FM-2, 2000
Canon:
F-1,T-90

(c) Any other audio or video equipment may be used with the permission of the presiding trial
judge.

Historical Note
Sec. filed Dec. 2, 1987 eff. Dec. 1, 1987,

1-1-95 (Reissued 7/95) 27t Judiciacy






APPLIQATION FOR PERMISSION TO CONDUCT
B AUDIO-VISUAL COVERACE

.!n. .. . mm B County

In the Mtwer of an Appliahon to
Conduet Andio-Visual Coverage of

X

0. THE COURT:

Index No.
-Calendar No.

Indictment Na.

(Complate as applicable, if known)
iﬁdgeudgned(iruov&_n): ’

"L vunderdgned hereby applies for pemis.sion to conduct audio-visual cover-
» -age of the above judicial prooeading as follows (check as appropriate):

talevise live ", we sudio (vadio) broadeast live
R ,videotape for later broadcast _ — guidiotape for later broadcast
.......ﬂlm —— use still photography
. = tape record , —— other (apecify)

a*.Thauo ofcovmgerequuted!s(checkul ropriate):
pe ppropria

o throughout the above p!

— during only the following porhon(s) of such proceeding (specify):

Dated:

(Signature)

(Name)

(Media orgm’zaﬁon)

(Address)

(
(‘l‘elephone number)



ORDER DETERMINING APPLICATION: - = - +

FOR AUDIO-VISUAL COVERAGE: et

— Court, ———_ County

x
In the Matter of an Application to
Conduct Audio-Visual Coverage of

et

T COVERAGE

v o (Index) (Indict;ixent) (Cale.nd;\r) No.

. PRESENT: Hon, ; |
An spplieation having been made 1 this Court on

SRS o S e
19—, pursuant to section 1813 of i+ Rules of the Chief Adminisrative Judgeby : -

{y type of uiverage) the above judicial

(news mea::: applicant), Tequesting permission to (speci-
; proceeding; audfl .

The Court having reviewéd this ‘application and the attached statements and:: -

affidavits presented to the Court concerning the proposed coverage; and

The Court having consulted ‘with the news media applicant and coussel to-all -~ -
parties to the above-named proceeding (and with (specify others—e.g,, vietims,

. Witnesses, ete.—as appropriate)’

section 131.1(c) of the Rules of the Chief Administrative Judge, it is_hereby
ORDERED that the application is (approved). (denled) (approved with the follow-

ing special limitations: .
. R ) {strike out inapplicable language).

.
M)

The basis for the determination is (to be-corplated unless the, spplication is. .

approved without special limitations and no. party,. vietim or. prospective -witness
objects to coverage): .

ORDER DETERMINING APi’aI-_ :

. .
. L I

ik
NOW, -upon 'c.i)nsid'en;dox_x'.bf all relevant factors, !ncludix;g those lpedﬂed in:.

(Justice) (Judge)

Dated:
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From Appendix J, "An Open Courtroom - Cameras in New York Courts 1995-97"

New York State Committee on Audio-Visual Coverage of Court Proceedings ("Feerick
Committee")

Cameras in the Courts

Recommendations for Continuing Judicial Education

I. Course on Cameras in the Courts
A. Introduction

1. Historical, constitutional and statutory background
2. Overview of the results of the 1997 judicial survey conducted by New York
State Committee to Review Audio-visual Coverage of Court Proceedings

B. Section 218 of the Judiciary Law and Part 131 of the New York Rules of Court
(Audio-Visual Coverage of Court Proceedings)

1. Authorization
2. Definitions
3. Time frame for filing requests for camera coverage
4. Consent requirements (arraignments, suppression hearings, requests filed after
commencement of proceedings)
5. Exercise of judicial discretion
a. consultation with counsel to all parties
b. consideration of objections of parties, prospective Mtnesses,
crime victims and others
c. review of statutory and regulatory factors to be considered in the
exercise of judicial discretion
d. no presumption for or against camera access
6. Circumstances when an evidentiary hearing should be held
7. Special considerations in rape, death penalty and child custody cases
8. Safeguards for witnesses’ safety and privacy
a. criminal proceedings
b. civil proceedings
9. Pre-trial conference
10. Instructions and safeguards for jurors
11. Supervision of audio-visual coverage throughout the proceedings; revocation
of judicial consent; imposition of additional limits and restrictions
12. Violations and sanctions
13. Judicial review
14. Questions and answers



II. Assigned Readings

1. Section 218 of the Judiciary Law

2. N.Y. Ct. Rules, Part 131

3. 1997 Report of the New York State Committee to Review Audio-Visual
Coverage of Court Proceedings |

4. Selected cases (Estes, Chandler, Richmond Newspapers, etc. ) _

5. Selected readings from law review and psychosocial literature on cameras in the
courts (seg, €.g., bibliography appended to the 1997 Report of the New York
State Committee to Review Audio-Visual Coverage of Court Proceedings)

III. - Discussion of hypotheticals presenting issues calling for the exercise of judicial discretion
IV. Case studies of abuses and violations of section 218
V. A simulated hearing on an application for audio-visual coverage in a criminal trial where the

defendant objects to camera coverage

VI. Faculty

1. Chief Administrative Judge or representative
2. Panels of camera-experienced judges, lawyers, witnesses, jurors, journalists and

media scholars



Appendix J

Comments:
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Association of the Bar of the City of New York
Hon. John T. Buckley

Committee on Children and the Law
Commercial and Federal Litigation Section
Criminal Justice Section

Assemblywoman Gloria Davis

Hon. John R. Dunne

John D. Feerick

General Practice, Solo and Small Firm Section

. Health Law Section

. Committee on Media Law

. Henry G. Miller, Esq.

. Monroe County Bar Association

Bar Association of Nassau County

. New York County Lawyers’ Association

Douglas G. O’Brien

. Special Committee on Public Trust and

Confidence in the Legal System

. Hon. Eugene E. Peckham

Hon. C. Raymond Radigan

. Salvatore J. Russo
. Women’s Bar Association of the State of New

York

. Hon. James A. Yates
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THE ASSOCIATION OF THE BAR
OPFTHE CITY OF NEW YORK
42 WEST 44TH STREET
NEW YORK, NYY 10036-6689
CDMMIT!'BE ON COMMUNICATIONS AND MROA L AW
JAN K CONSTANTINE PORI ANN HANSWIRTH
CHAIR SECRETAXY

s o e

lﬂe. @2 a7 !M? L
[mer@newscerp.com ﬁﬂw&nﬁhﬂm

VIAFAX March 13, 2001

M—M"Mm
A. Vincent Buzard, Egq,
Chair of the Special Committes
Bar Center
New York State Bar Association
One Fik Street
Albany, NY 12207
Dear Mr, Buzard:

Inrecognition of the fact that television camerns in New York courtrooms may not
become commonplace without further legislation, and given the inportant values served and benefity
brought by their presence, the Association of the Bar of the City of New York (“ABCNY™) through
its Committec on Communications and Medis Law, appreciates, and concurs as a general matter
with, the Prelmmy Report of the Special Commaittee an Cameras in the Courtroom of the New

York State Ber Association (“Special Committee Report"), subject to the supplemental
conniderntions described below. These considerations can be summatized as follows:

*ABCNY believes that Section 52 of the Civil Rights Law may ultimately be found
unconstitutional, that appellace courts in New York will recognizes presumptive constitytional vight
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of New York citizens to view Court proceedings, and thet New York citizans should benefit fom
technology that allows them te exercige this fundamental righ, |

*Based upon measures to safeguard the rights of litigants, many of which are almdy.in place,
ABCNY agrees with and offers its supports to the recommendation in the Special Committez Repart
that consent of the pagties should not and mus not be a threshold condition to penmitting cameras in
courtrooms.

*In addition to the Special Committee's recommendations, legislation should create a
presumption in favor of sudio-visual coverage in New York courtrooms, one which can be overcome
only by showing that ciroumstances exist that would make media coverage “qualitatively different
from other types of news Coverage and that make such coverage undesirable.” Thus, whea
proceedings are open to the public and can be viewed by 2 citizen from the public alley, any
restrictions that prevent sudio-visual coverage should require a showing of £00d cause by the
presiding judge, In addition, ABCNY believes that it shoyld be cmphasized that the physica]
presence of cameras are not inherently disruptive of court proceedings, that righra 10 obtain fair trials
are not thwarted by the cameras in Courtrooms, and that broad public access to judicial proceedings
vis cameras will minimize superficial coverage and help avoid any current problems that may arise
from happenstance, out-efcourt sound-bites,

«judges should be protected from the imposition of wnwieldy standards regarding audio-
vigual access that will interfere with their primary duties v)bih cu&ailing présumptive rights of
public access to court proceedings.
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The Presumptive Constitutional Right

of the Pybiic to View Courtrogm Proceedings

ABCNY believes that when the Court of Appeals ultimately considers the question, it
will find, as Judge Teresi did, that Section 52 of the Civi] Rights Law violates both the United States
and New York Constitutions, An increasing number of New Yotk judges have found, either
explicitly or implicitly, that the public hus a right to see what goes on in the courtroom, and that the
21 century has or will come to recognize a presumprive constitutionat right of all citizens to do 5o
through the l9*npd20“'oennny technology of camerns.'! As observed in a March 5 decision by
Judge LaBuda, “it is time to allow cameras in the courtroom given the advancements in technology
and the evee-changing ways society gots ity news."

Coosent by th 8 nocossary and Problematic

ABCNY strongly supports the Special Committee recommendation that cameras
should be permitted in the trial courts of New York, notwithstanding the absence of consent of the
partics provided other safeguards are present. By the same token, the requirement for zealous
advocacy by counsel on behalf of their cliens prosents a tisk of manipulation of public access rights
in retum for tactical advantages.?

' Paople v. Anthony Schroedal, Indictment 115-09 (March §,2001) (N.Y. Sup. Ct.,
Sullivan Co.) (LaBudg, J). -

M,

1 See, 0.g., Leigh Jones, Long Ioland Lawyer Basks in Media Glare, N.Y.LJ, Jan. 2,
2001; Intervisw With Barry Scheck, Feeding the Ravenous Apperite of the Press: a defanse
acorngy and law professor argues thal reporting privileged information before it appears i
court undermines the fairness of mials, 12 MEDIA STUDIES JOURNAL 100, 104 (Winter 1998).
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Pr Favor of Audio-Visual 1d tablished

The recommendations of the Special Committes, do not go fir enough. Thare should
be a presumption in favor of audio-visual coverage in New York courtrooms, one which can be
overcome only by showing thar circumstances exist that would make media coverage “qualitatively
different from other types of news coverage and that make such coverageundesirable,™ Absentsuch
8 presumption, in cases where cameras are permitted, only upon a finding of good cause by the
presiding judge should there be reswicrions that preveat sudio-visual coverage of any proceedings
that are open to the public and can be observed by someone sitting the pallery of the courtroom,
Faimess, common sense, logic, and prior judicial consideration support this approach,

The Physical Prasence of Camerag Need Not,
Should Nos, And Wil Not Disrupt Court Proceedings

Daspite all of the diffarences on the underlying issue, no one disputes that the vast
majority of the citizens of this Stare rely on television as their primary, If not only, source of news
and information, “[Tlhe institutional press . . . serves as the ‘agent’ of the interested citizens, and
funmels information about triels w & large number of individuals,”® Audio-visua] coverage of trials

* In re Petition of Post Newsweek Starions, 370 S0.2d 764 (Fla. 1979).

* Sew, e.g., Wilron v. Layne, 119 8.01. 1692, 1698, —US. __ (1999), in which Chief
Justice Rehnquist, writing for the majority, observed rhat

“In a society in which each individua! has but limited time and resourses with

which to abserve a1 first hand the operations of his government, he relies

necessarily upon the press to bring to him in convenient form the facrs of those

operations.’ No one could gainsay the truth of these ohservations. (Citatlons

omitted.)
Similarly, and analogous o the role played by demonstrative evidence as an acknowledged and
valuable mechanism fbr informing the trier of fact sbout a particular case, see Edward W.
Clearly, MCCORMICK ON BVIDENCE § 212 (3d ed. 1984), the availability of visual informasion
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simply allows the media to fulfill this responsibility more effectively on behalfof the public. Aswe
recently have observed in the case of the police officers charged in the Diallo shooting lnd the
multitude of legal proceedings in Florida surrounding the 2000 etection for president of the United
Stares, television cameras in the coustroom provide the public with substantive access to the
proceedings that camot be equaled by waditional Teporting.

Thesc experiences, the expericaces of évery jurisdiction in the nation thet permit
audio-visual coverage of courms, and independent interviews with anomeys who have actual
experience with cameras during trials consistently reveal that the potential harms and adverse effects
feared by opponents of audio-visual coverage simply do not materialize. Technology has eliminared
concemns about distuption of the proceedings themsclves by the physical presence of television
camerns. Small, silent cameras which do not need additional lighting are available and are nged alt

over the country.

The Righrs of Criminal Defendants 10 Obtain Fair
Trisls WIll Not be Thwarted by Cameras in
Courtrooms

The feared effects on the ability of & oriminal defendamt w obtain g fady trial witk the
presence of cameras are beliad by the cases all over the United States that have been telaviged.®
Because of the media’s role as surrogate for ths public, high-profile, sensational trials will be

covered by the news medin whether or not tolevision cameras are pesmittod in the covrtroom.”

about court proceedings has a recognized educational value. See Mnlerview with Judge Richard S.
Arnold and Judge Gilbert S. Merrin, Justice By the Consenr of the Governed; Federal Judges on

reciprocity barween the press and the judiclary and the praspecis for cameras In federal courts,
12 MEDIA STUDIES JOURNAL 80, 81(Winrer 1998).

§ Soe genarally Brace W. Sanford, No Contest: The Trumped-Up Conflics Berween
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Sound-Bites and the Sufe Harbors from
Superficial Coverage or Scapegoating

Criticism and coucerns about so-called “sound-bites should not addressed by the
blunderbuas approach of kecping cameras out of New York courtrooms. To the contrary, the
Presence of cameras in the courtraot increases the likelihood of better public dissemination of case
information and the avoidance of merely random alips from the fringes of the judicial system. If
television cameras are not actually within the cowtroom, they will certainly be outside of
courrooms, on the courthouse steps, around the building, and anyplace the patticipants may be
fouad,

To be sure, legitimate concerns axiat with reapect to “coverage driven by sound
bites,” which may not “provide the public with safficient informarion for an informed Judgement
about the outcome in an individual case, let along the fincrion of the legal system a3 o whole,” ar
which in extreme cases, “can foment outrago at unpopular but legally sound decisions.”™ New
York's Chief Judge of the Court of Appeals notcs, however, that “there is a difference between
thoughtful reporting and scapegoating by sound bite,™ and it is precisely the availability of broad,
uniform public access to court proceedings via cameras that Promises to provide & “safe harbor” for

Freedom of tha Press and the Right 10 a Fair Trial, 12 MEDIA STUDIES JOURNAL. 2 (Winter
1998).

? See Androw Tyndall, What Gers on the Networks® The O.L. Simpson wial dominared
recent coverage of the couris, 12 MEDIA STUDIES JOURNAL 54 (Winter 1998).

¥ Judge Judith S, Kaye, The Third Branch ond the Fourth Estate: A state judgs pleads for
bdalance th coverage of the courrs, 12 MEDIA STUDIES JOURNAL 74, 76 (Winter 1998),

¥ ) a7,
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the type of happenstance coverage thar promotes fleeting, ins:.urste glances &t a more
comprehensive process.

Reoent events suggest that the public will be far better informed by ueingmexcupu
from the proceeding itself, versus  derivative, after-the-fact interpreeation. The Diallo case ia
ittusirative, for there is no question that the publie’s understanding of the verdict was significantly
enhanced by witnessing, through television, the police officers’ testimony. Having a journalist
mercly report that the restimony was “emotional™ eould not possibly match the effect of sceing an
officer crying on the witness stand, even it ifwasjusta 10-second “sound-bite.” Similarly, once the
television news is covering a case from inside the courtroor, the participants in the case can be
depicted in sattings that evoke the decorum of offfsial proccedings, which both educates the public
about the fair implamentation of the sdministration of justics, and enhances public respect for the
courn.'”

Unwieldy Standards for Trial Judges
and U B 8 P s to the ()

Leaving aside the appropriate exarcise of judicial discretion that is raquired wo
iafeguard the rights of the parties, some of the burdens that would be placed upon judges by the
Spoém Committee’s recommendations appear to be unnecessary, counter-productive, and in some
cases, unconstitutional. ABCNY respectfully submits that tefal judges should beprotected from the
imposition ofunwieldy standards that will imuerfece with their primary dustes while interfering with
presumptive rights of public access.

" Ses Press-Emerprise Co. v. Syperior Court af Cal., 478 U.S. 1, 8 (1986) (discussing
functional inquiry into significant, positive role that public access plays in the functioning of
particular process, such as administration of criminal justice system),
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Outtakes

The recommendation that broadcesters be required to tape the entire case and file the
“outtakes” with OCA is fraught with legal difficulties and reflects a lack of understanding of how
broadcasters operste. Requiring a broadcaster to be present for and tape all of a trial even when, in
the editorial judgment of the station, it is not warranted, implicates that station’s First Armendment
rights."  Even if such an approach were constitutional, the NYSBA should not adyooate 8 position
that would condition audio-visual sccess on waiver of the fundamental right of editorial judgment.
Also, trial judges ought to be spared from having 10 become involved in such issues.

In addition, the ecanomits of complying with thie requirement will discourage larpe
stations from seeking camera access and shut out smualler stations with fewer resources. The theory
behind the recommendation = that it will encourage broadcasters to use more than short clips -
cannot hold up in the face of operational reality for telavision and cable news. Programas run for a
fixed period of time, and the langth of the report on any specific sopic or trisl depends upon the
judgment of the news diresor, taking into consideration other events that must be included in the
newscast. [a general, the station has significastly more material for every story than makes it into
the final roport. As important as any single tial may be, it nonethelass will remsin only ane of 2
multitude of issues reported on any day, The Availability of more video from that trial simply will
tot matetially affect these basic facts.

' See Miami Herald Pub. Co. v. Tornillo, 418 U.S. 241, 256-258 (1974). Indeed, the
Federal Communications Commission has concluded that compelling a broadcaster to cover
“controversial igsues of interest in the community violutes the First Amendment, See Syracuse
Peace Council v. FCC, 867 F.2d 654 (D.C. Cir. 1989) (uphiolding agency deciaion to eliminate
the Faimess Doctrine without reaching constitutional issue).
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On the other hand, requiring a s:-iion to devote one of a limited nuraber of crews full-
time to a wrial of undetermined length ~ and thus making it unavailable for other wen:s-wmlimpm
a significantly higher cost on sudio-visual coverage of & trial than exists for coverdge of the trial
without camaras in the courtroom. As a result, this requivement likely will result in much less
caverage, not extended coverage.” That coverape, moteover, will Likely be only of the most high.
profile and sensational cases, because thoss are the only ones for which a news direstor will be able
t spare the crew. The everyday work of lawyers and the judicial system —~ which has the most
educational value — wouid thus remain unavaile}: - for observation by most New Yorkers. As New
York State's Chief Judge has noted, “[Viery litic £ the forest of instirutional competence is seeain
the popularly reported accounts of the courts. The emphasis on sensational cases is one reason ﬁpr
this. Without question, focus on the exceptional skews perceptions of what courts do and how they

do it."¥

A Mandmtory Advance Notice Requiremeny
Will Skew Audio-Visual Coverage and Is Unrealistic

As with unrealistic or inappropriate conditions upon the use of outtakes, imposition of
e mandatory advance notice requirement (e.g., an application for television cameras 30 days in
advance of jury seloction) will likely distort coverage and present an illsadvised intrusion into the

" Bven CourtTV, which strives w have gavel-to-gavel coverage of its cases, cannot
guarantes at the outset that it will be able to do so in every case, For mxample, if CounTV were
televising 4 trial in progress when the 2000 election took place, implementation of the Special
Committee’s Preliminary Report recommendations would have prevented it from terntinating
coverage of that trial to send the crew to Florida to cover one of the many election cases that
materialized.

Y Judge Judith 8. Kaye, The Third Branch and the Fourth Estate: A Ytate fudge pleads
Jor balance In coverage of the courts, MEDIA STUDIES JOURNAL 74, 75-76 (Winter 1998).
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public’s First Amendment right o unrestricted news reports, While yecognizing that increased
notice may perhaps affect pre-trial logistics, whatever benefits that might be achieved are far
autweighed by the ham to the public interest that would result from much imparmissible criteria,
which would have the effect of vsmping editorial discretion from those with a conatitutional
responsibility to provide timely information to New York State citizens.
Consent and the Limitations of Section 218
As cogently observed in the Special Committee's Preliminary Report, requiring
consent of the parties for sudio-visual coverage of any praceodings defeats the value of access.
Similarly, the reswriction on focusing upon or featuring a family member of a victim during a
criminal trial (unleas that peraon i testifying) places those watching on televislons or sompurer
monitors at a disadvantage. The jury and members of the public who have meana mumdinperu;n
can see the family, and the public observing the trial elactronically should be in 10 different
poﬂtion..“
Alternate, Lesy Burdensome Solutions to Unwieidy Standards
Certain flawed standards that would guide a judge in exercising her or his discretion
under the Specisl Committee’s Preliminary Report can be readily comected, First, many of the

"* Technological innovations do not alter the proper First Amendment analysis, Ses
Lovell v. Clty of Griffin, Ga., 303 U S, 444, 452 (1938) (“The liberty of the press is not confined
1o newspapers and periodicals . .. . 'Ihcmusiniuoonnomionmmendsavaysm-tof
publication which affards a vehicle of information and opinion"). Ses also Laurence H. Tribe,
The Constitution in Cyberspace: Law and Liberty Beyand the Electronic Froptier, Kaynole
Address at the First Confevence on Computers, Freedom and Privacy (Mar. 26, 1991),
<htwp:/, COR, 1/tibe! 1> (Constitution’s norms, at their deepest
level, must ba invariant under mevely technology transformations) (cited in Jonathen Waliace
and Michael Green, Bridging the Analogy Gap: The Intarnei, The Printing Press and Fresdom of
Speech, 20 SEATTLE U, L., REv. 711, 748 0.166 (Spring 1997)).
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concems lisied as factors to be considerod oan and should be eaddressed by altemative means
availsble to courts. For example, the Preliminary Report recommends consideration of thc.; initial
eﬁ‘cctofcmbothuponthe ability to selset an unbinged jury and the potential o“ffom on
tubsequent proceedings in the evenr of a misrial. These effects, however, can more properly be
addressed through exacting and efficient voir dire,

Consideration of the “[e]ffect on excluded wimesses who should have access to the
telcvised testimany of prior witnesses” falls into the same category, Judges rowinely deal with the
Potentially prejudicial effects of publicity by instructing witnesses not to read or wazch news
Soverage of the trial. Givan the availability of aernatives that would not deprive citizens of
effective access to the proceedings, these factars should only be considered {f the judge has
deternined that the concerns cannot be resolved in any other way.

Second, listing some of the requirements without further elucidation as 1o how they
should be considered raiscs the poisibility of unintended results. For example, although party
consent is expressly excluded from the Preliminary Report, it reappears in  different guise through
the suggestion that “[p)arties support of or opposition to the requost” should be considered by judges
in exercising their discretion. Inclusion of this factor is inherently contradictory and could impose,
indireccly, a consent requircment on any request. Similerly, consideration of “privacy rights” of
participants in 2 proceeding poses the risk of an end-run around the consent bar and the creation of
purported “rights" that bave no legal basia, Any proceoding that is opﬁatothepnblic, whether ornot
cameras are present, ailows for reporting of what takes place, and no “privacy rights” ave implicated.
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Wimess *Vate®

Requiring a broadcaster to obscure visually the image of any witness who so:équats.
without & showing of good cause, is unnecessary and serves to undermine the purpose and value of
allowing coverage. Audio-visual coverage of trisls like the Dialio case serve a significant
educational purnoge, in part, because viewers will be able to better understand how a jury veached its
decision. In any trial, of course, the factfinder’s decision often rests on credibility determinations
from intangible factors such as witness demeanar, tone of voice, and the like. Individual witnesses
alone should not posscss the power w undermine that purpose, Instead, only upon a showing of
£oad cause should & witnass be obscured, and only upon a showing of pood cause that obfuscation
will not be sufficient should audio-visual coverage of a perticular witaesa's testimony be prohibited.

The ability of the presiding trial judge to make suck a finding eliminates virmally all potmt!;l
adverse effects from the presence of cameras.
“Good Cause” Based Upon “Specific Rarm*

[t should be made clear that “good cause”™ must be bagad on the factual findings that
specific harm “qualitatively different from other types of news coverage,” is likely to resnls from
effective sudio-visual coverage, Obvions examples would include (1) when thareis a credible risk to
a witnoss's safety, such as in the case ofundercover police officers, und (ii) probable harm w a child
wimess, or victim in a sex offease or domestic violence case from having his or her fmage on
television, Only is such limited circumstances, in which the presiding judge has determined that
audio-visual coverage will in fact impade the administration of justice, should a witness be

** In re Paiition of Post Newsweek Starions, 370 56.2d 764 {Fla. 1979)
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obfuscated. While sexual assault and domaestic violence cases raise special concers that warcant
careful consideration, they also deal with matters of significant public interest. Therefore, the trial
Judge should be empawered 1o determine where the balance falls in any given cass for any specific

witnegs.

Sincerely,

N NG/%

F. Constantine, Esq,
Chair, Committes on Communications and Medis Law
Assaciation of the Bar of the City of New York

6 Alan Rothstein, Esg.
Genera! Coungel
Association of the Bar of

the City of New Yok













Supreme Court of the State of New York
Appellate Division, First Department
27 Madison Avenue
New York, NY 10010
(212) 340-0400

CONCURRENCE

I concur with the majority report of The Special Committee
on Cameras in the Courtroom.

From 1987 through 1995 I presided at a number of criminal
trials (usually murder cases) with cameras in the courtroom. At
thies same time I was Legislative Chair and a member of the
Executive Committee of the New York State Association of County
Court Judges. I have carried thease experiences of mine and the
experiences of my fellow County Judges with me into the meetings
of the épecial Committee. I hope that they were an asset rather
than a detriment t& the accomplishment of our charge.

The only issue is whether there should be cameras in the
courts in New York State.

The experimental program in which trial judges, in their
discretion, were able to permit audio-visual coverage of trials
began on December 1, 1987 and ended on June 30, 1997. It has
been evaluated and endorsed by four priof reports, viz: of Chief
Administrative Judée Rosenblatt (1987); of Chief Administrator
Crosson and the Advisory Committee (1991); of Judge Roberts‘
‘Committee (1994); and of Dean Feerick’s Committee (1997).

The issue is’not whether there should be camerasgs in the
courts in New York State with the consent of the parties.

Rather, consent is a “red herring” to draw our attention away
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from the real issue. The requirement of consent would lock
cameras out of the courtroom because attorneys will not consent.
States which reguire the consent of the attorneys do not have
cameras in the courtroom, because the attorneys do not consent.

“We believe that the public nature of a trial

and the public’s right of access to a trial

support the adoption of a law permitting

television coverage of court proceedings

under the careful control and supervision of

trial judges, who must retain their

unfettered discretion to determine whether or

not to admit cameras to their courtroom,

taking into consideration the concerns of

trial participants.®?

As the majority indicates, there should be no presumption
for or against Cameras in the Courtroocm.
Section 218 of the Judiciary Law should be amended as

recommended by the majority, viz:
1. To include a statement and standards for determining whether
to permit camexas in a civil or criminal trial;
2. To state that no audio-visual coverage be permitted of the
victim in prosecutions for sex crimes and domestic violence cases

without the consent of the victim. [§218)7) (g)]:;

3. To state that no audio-visual coverage be permitted of any

i»An Open Courtroom Cameras In New York Courts 1995-1997",
New York State Committee to Review Audio Visual Coverage of Court
Proceedings, April 4, 1997, pp 1 and 2.
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judicial proceedings involving custody, visitation, child abuse,
neglect and family offenses. [§218(7) (k)1

4. To state that a presumption against coverage of matrimonial
actions be added; and

5. To add that no audio-visual coverage be permitted of the jury
or any juror any where at any time during the course of the trial
except as otherwise provided. [s218(7) (d)].

Also; I join with the majority in recommending that the
State Bar play an active_role in informing the courts and the
media as to their obligations under whatever proposal is enacted;
.and that the Office of Court Administration should develop an
enhanced judicial training program to familiarize all judges with
the applicable statutory and administration provisions and
safegquards as recommended by the Feerick Committee.

As to the rest of the subject matter, I personally would
favor the recommendations of the Feerick Report. But the Feerick
Report recommendations are not before us today. Given the choice
between the majority report providing for cameras in the
courtroom and the dissent offering cameras with consent, which I

understand to mean no cameras in the courtroom, I vote for
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cameras in the courtroom. Therefore, I concur with the majority
report, and urge ite adoption.

Respectfully submitted,

-’
John T. Buckley

March 27, 2001
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Dear Members of the Special Committee on Cameras in the Courtroom:

Thank you for permitting the Children «nd the Law Committee to comment on the issue
of cameras in the courtroom. We understand that the Special Committee on Cameras in the
Courtroom will be preparing a report shortly and that the New York State Bar Association
intends to take a position on the issue of cameras in the courtroom in January. We further
understand that the current position of the Association is that cameras in the courtroom are
favored, provided that both parties consent to such coverage. Although our committee does
not disagree with this general principle, it is our position that the rules that ultimately are
adopted in New York State should be more sensitive to the interests of children. We propose
three changes in particular: to adopt a protective standard for children; to extend that
protection to juvenile delinquency proceedings; and to provide more guidance to courts in
determining whether cameras should be permitted and whether other conditions to preserve
anonymity should be imposed. ‘

Presumption against Cameras in the Courtroom

Children need more protection than would be afforded by a generic standard that
permits cameras in the courtroom in the discretion of the trial judge. Although the current
family court rules contain a presumption in favor of access to the family court (with judicial
discretion to close the courtroom where necessary), they are silent on the issue of cameras in
the courtroom. Our committes is not opposed to allowing physical access to the courtroom
under the existing rules, but believes that allowing cameras in the courtroom poses greater
risks to children than physical access. This is true of children in child abuse and neglect
proceedings, children who are the subject of divorce and custody proceedings, and children
who have been named as respondents in juvenile delinquency proceedings. For all of these
children, it is essential to protect their privacy and, most especially, their identities.

A more restrictive access standard for cameras is justified by the different nature of the
access sought and the heightened privacy interest in family law matters. Audio-visual
coverage is particularly intrusive and intimidating. Moreover, visual imagery has a greater
potential to distort, especially when the images are chosen primarily for their salacious value.

Do the Public Good * Volunteer for Pro Bono



See Christo Lassiter, The Appearance of Justice: TV or Not TV - That is the Question, 86 J.
Crim. L. & Criminology 928, 998 (1996). Images of children that are broadcast on the evening
news or published in a daily tabloid will haunt them for the rest of their lives, even more so
than a newspaper article that discusses a case involving a child.

For these reasons, we agree with the protective standard proposed in the bill authored
by Senator Lack, which would not permit audio-visual coverage in most cases involving
children unless the court finds that the benefits to the public of audio-visual coverage
substantially outweigh the risks presented by such coverage. We also agree with the bill's
prohibition on audio-visual coverage of any child, even if cameras are allowed in the
proceeding.

Protection of Respondents in Juvenile Delinquency Proceedings

We disagree with the proposed bill insofar as it does not extend the protections set forth
above to respondents in juvenile delinquency proceedings, who are as vulnerable as children
in other proceedings. Juvenile delinquency proceedings, like others in family court, have long
been considered confidential, and even courts that have considered the issue recently have
adhered to the notion that the public has no First Amendment right of access to such
proceedings. See, e.g., State ex rel, Plain Dealer v. Geuga County Court of Common Pleas,
2000 WL 1205913 (Ohio 2000). We are particularly concemed with the bill 's misguided view
that those children who are named as respondents in juvenile delinquency proceedings do not
deserve the same protections as children who are witnesses or victims. First, at least until the
juvenile is found guilty, he or she should be deemed as vulnerable and just as deserving of
protection as a child who is testitying for the prosecution—a child who, in some cases, is also at
fault and/or will be found incredible.

Second, creating a less protective for juvenile delinquents would trivialize the primary
goal of the proceeding--rehabilitation of the juvenile. These juveniles, unlike adults who
commit similar acts, are not considered entirely blameworthy.- The law still considers these
children to be unable to fully appreciate the consequences of their actions. They should not
be stigmatized throughout their lifetime by the media coverage of a high profile crime that
seemed attractive to the broadcast media at the time.

Finally, even if the presumption of innocence is cast aside and guilt is presumed, the
fact remains that the tabloid-enhanced image of the violent and remorseless juvenile predator
represents the rare and extreme case. The reality is that many juvenile delinquents are
themselves victims of abuse and neglect, who are in dire need of mental health and
educational services. They are as much at risk of emotional harm from exposure to a mass
television audience as the child who is the subject of an abuse or neglect proceeding.



Additional Restrictions on Audio-Visual Coverage

Our committee also recommends that any legislation adopted should include some
additional guidance to the court, so that it can more effectively impose conditions to protect
vulnerable children and prevent disclosure of information that would identify the child litigants.

First of all, we would recommend that the following be added to the list of factors to be
weighed by the court when considering a request for audio-visual coverage:

1. Whether, given all the circumstances and, in particular, the nature of the evidence to
be presented, it is reasonably likely that restrictions designed to preserve the
anonymity of the litigants will be effective.

2. Whether the proceeding involves allegations of sexual abuse.

3. The impaired emotional or psychological condition, or other type of vulnerable
condition, of a child involved in the proceeding.

4. Whether the proceedings will be broadcast to the public live, or subsequent to the
proceedings via videotapes that can be edited.

Second, even if cameras were permitted, we would also favor the imposition of
conditions designed to preserve the anonymity of child litigants, although these conditions
need not be expressly set forth in the statute itself. For instance, courts should require that
litigants be referred to by their first names only or by their initials, or by neutral terms such as
‘mother," “father” or "child.” The overall objective should be to allow public education to be
adequately served without exposing children to publicity and, in the worst case scenarios,
humiliation and harassment.

For your information, committee members Jennifer Rosato and Gary Solomon
authored this response. e

Please contact us if you have any questions, and please send us a draft report when it

is completed. Thank you for considering the views of the Children and the Law Committee on
this important matter.

Jack Carter, Esq., Chair
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VIA FACSIMILE AND US MAIL

A. Vincent Buzard, Chair

Special Committee on Cameras in the Courtroom
New York State Bar Association

One Elk Street

Albany, New York 12207

RE: Cameras in the Courtroom
Dear Mr. Buzard:

Thank you and all of the members of your Special
Committee for all of their efforts. On behalf of the Commercial
and Federal Litigation Section, I am forwarding the report done by
our Section’s Working Group set up to comment on the Special
Committee’s Report.

The general position of the Commercial and Federal
Litigation Section is that there should be a presumption in favor of
granting media requests for audio/visual coverage so long as
appropriate safeguards are provided for protecting the privacy
interests of witnesses who so request. The report comments on six
specific recommendtaions.

The enclosed report has been annotated to show the action
taken by the Commercial and Federal Litigation Section at the
meeting of its Executive Committee on February 22, 2001. I have
included all of the discussion for the benefit of the Special
Committee and House of Delegates.

Please let me know if you have any questions.

Very truly yours,

4
~ A N //(_,(/ A
Sharon M. Porcellio
Chair

SMP:vis
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CC:

Jay G. Safer, Esq., (w/encl.)

Cathi A. Hession, Esq., (w/encl.)
Brian J. Bocketti, Esq., (w/encl.)
Lewis M. Smoley, Esq., (w/encl.)
Stanley N. Futterman, Esq., (w/encl.)



New York State Bar Association
Section on Commercial and Federal Litigation

Working Group Report on Cameras in the Courtroom

Introduction

From 1992 to June 30, 1997, New York State law provided for an experimental program
in which trial judges enjoyed discretion to permit audio/visual coverage of civil and criminal
proceedings. Judiciary Law § 218(11). On February 5, 2001, the New York State Bar
Association’s Special Committee on Cameras in the Courtroom issued a Report that
preliminari}~ recommends that the law which currently prohibits audio/visual coverage of court
proceedings (Civil Rights Law § 52) be changed to permit audio/visual coverage of trial
proceedings if the trial judge authorizes it, in the exercise of discretion and without any
presumption for or against cameras. The Special Committee identifies 21 factors for the trial
judge to consider, plus “any other fact that the judge deems relevant,” and for the trial judge to
enter written findings of fact. An appeal to the Administrative Judge would be available, to be
decided on a de novo basis.

Under the Special Committee’s proposal, 1) the consent of the parties to the proceeding is
not necessarily required; 2) witnesses are to be provided with visual and voice distortion at their
request; 3) cameras are not to be permitted where the victim in a sex crime or domestic violence
case so requests; 4) cameras are to be entirely prohibited in family court proceedings; 5) there is
to be no audio/visual coverage of the jury; 6) there is to be no aﬂdio/visual coverage of any
aspect of the trial which the jury does not see, such as side bar conferences and arguments on the
admissibility of evidence; and 7) audio/visual coverage of appeals is to be permitted.

The Special Committee notes that 33 states currently authorize cameras in the courtroom

without the consent of the parties but with various restrictions, and that another ten states permit



it with the parties and/or witnesses’ consent. The federal system, including the District of
Columbia, and three states, including New York, prohibit audio/visual coverage. In the recent

Diallo case, however, television coverage was permitted on the trial judge’s ruling that exclusion

was unconstitutional.

A Working Group of the Section on Commercial and Federal Litigation has reviewed the
Special Committee’s recommendations with a view to providing the Section’s comments on the
Report by March §, 2001, the date set by the Special Committee. The State House of Delegates
is scheduled to give formal consideration to the Report when it meets on March 31, 2001,

The Working Group’s Recommendation (annotated to show official comments of the
Commercial and Federal Litigation Section)

We recommend that the Section take the following position:

See Point 2 - as a result of disapproval of Point 2 and in light of Point 6 this
recommendation is unnecessary

1) Audio/visual coverage of trials should be permitted without requiring consent from
parties or witnesses in all “public cases” — those directly concerning the operations of any
government entity, subdivision or agency.

The prime recent example of such a proceeding is Bush v. Gore. The issues involved
were of the highest public signiﬁcance and the public’s vital interest extended not only to the
conclusion of the proceedings in the U.S. Supreme Court but to how they were handled, from
beginning to end, in the Florida courts. Indeed the public’s acceptance — or non-acceptance — of
the political result may dep;snd in large measure on its confidence — or lack of confidence — in the

working of the judicial process in this instance. It is in this class of cases that First Amendment



interests are strongest and privacy concerns weakest.

Another recent example of a proceeding in this category is the Diallo case. That case had
the added element of being a criminal trial, and the defendants may have had keen personal
interests in avoiding unwanted publicity, as well as a strong interest in avoiding any influence on
the jury’s proceedings that cameras might introduce. The defendants were, however, public
officers and were being tried for actions taken in the discharge of their duties that raised issues of
grave public concern.

In this class of cases, the public interest in audio/visual coverage trumps whatever private
interests they may be in avoiding unwanted publicity and in avoiding possible deleterious effects
on the proceeding itself. In nuclear physics the change in an event that is caused by the very act
of observing it is known as the “Heisenberg effect.” Something very much like it may occur at a
trial when the cameras are turned on. It may have accounted for what many saw as deficiencies
(or excesses) in the criminal trial of O.J. Simpson. That trial and trials like it do not, however,
involve public parties or issues — as distinguished from éelebrity and sensationalism — and merit

separate consideration.

2) The express consent of the pargiag should be required in most trials hefore

audio/visual coverage is permitted. ”S@p/'@r@\!/@

Generally, acceptance of audio/visual coverage should not be part of the price of
admission to a courtroom. Cases involving government operatic;ns aside, we believe the weight
of the Bar should be put on removing obstacles to litigants’ access to justice, not creating new
ones.

As the Special Committee says, “lawyers know when a problem has affected the outcome

of a trial, and they know too when a problem may affect the outcome.” Although the Special
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Committee uses this observation as a basis for not requiring consent from the parties, on the
ground that lawyers who have participated in televised trials have not claimed that it affected the
outcome, we think it argues instead for giving conclusive effect to a party’s conclusion in a
particular case that the “Heisenberg effect” will be significant and prejudicial.

Litigants who are camera-shy for whatever reason should not have to give up their right
to a trial in order to preserve their affairs from becoming television fodder. The Special
Committee has already recognized victims’ rights to prevent television coverage in sex crime or
domestic violence cases and recommends a prohibition against televising family court
proceedings, but this doesn’t go far enough. Adults, as well as children, have important privacy
interests, and not just with respect to sex.

In dispensing with a requirement in most cases of the parties’ consent, the Special
Committee gives little weight to an important dimension of most trials: usually one or more of
the parties is in court involuntarily and any witnesses appearing pursuant to subpoenas are
likewise not participating voluntarily. Court proceedings are thereby distinguished from most
public proceedings which are subject to broadcast, such as legislative hearings, press
conferences, and the like in which all participants are present voluntarily in the expectation of
promoting some benefit. When the appearance of individuals is coerced, rather than voluntary,
their views deserve particular solicitude. A compulsory appearance at a trial should not be
enlarged into exposure in the largest public fish bowl possible without the consent of those who
are to appear, at least in the absence of compelling countervailing interests.

3) We agree with the Special Committee that there is no reason not to perm?

audio/visual coverage of an appeal. m V
4) In trials where audio/visual coverage is permigted, it should not be restricted to :
- Applroved



showing just what the jury considers.
There is also a legitimate public interest in how the proceedings are shaped for the jury.
The Special Committee’s suggested prohibition on televising matters that a jury wouldn’t see,
such as arguments about admissibility of evidence, seems misplaced. The jury can be shielded
from these arguments in other ways. If televising of a courtroom proceeding is to be permitted,
only i;z camera proceedings should be off limits.
5) An application by the media for permission to provide television coverage should be
‘made directly to the administrative judge, not the, as Special Committee recommends, to -
the trial judge. ppm v
Having applications routed directly to the administrative judge will promote uniformity
and avoid idiosyncratic treatments of media requests. It will also reduce the extent of satellite

litigation over whether and in what form audio/visual coverage is to be permitted.

As approved:

6) Ther 1d be a presumption in favor of ing media r s for
udio/visual r so lon ropri f ds are provided for
protecting the privacy interests of witnesses who so request.

Prior Point 6 and discussion - There should be a presumption in favor of granting
media requests for audio/\.'isual coverage, both in “public cases” and those where all
parties’ consent has been obtained and appropriate safeguards are provided for protecting
the privacy interests of w{tnesses who so request. The importance of the public’s right to
know justifies a presumption in favor both of cases that have been defined as of public cc.icern

and those “private cases” where the parties consent. The issue of coverage should not have to be
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addressed ab initio each time.

There is much room for argument about where to draw the line between “public interest”
cases and “essentially private” ones, With experience the line may be adjusted in one direction
or another.

For example, viewing televised tobacco trials, and watching defendants’ chief executive
ofﬁce.rs testify as to their belief as to the non-addictive properties of nicotine, is likely to inform
public opinion to a far greater extent than reading reports of the trial in the back pages of some
newspapers. One could hardly imagine tobacco companies, concerned as they are with declining
public acceptance, giving their consent to televising these trials. Nor could one imagine
pharmaceutical companies, tire manufacturers or asbestos producers giving consent to the
televising of product liability cases against them.

On the other hand, while it could well be argued that trials involving public or economic
policy implications should be televised, while the merely lurid are not, courts should not be
dragged into becoming arbiters of taste. For example, is a sexual harassment case brought
against a major law firm merely salacious, or is it a clarion call for attorneys to exercise vigilance
in their employment practices? Are drug charges leveled agains@ a teacher purely private, or do
they have policy implications relating the school system? There simply is no bright line test for
determining the type of case which should be televised or filmed over a litigant’s objection.

It may be safest, therefore, to begin with a conservative ahd easily administered definition
of what is a “public interest” case, as presented in Point 1, and allow experience with cameras in

the courtroom to accumulate in New York as well as in other states.

Working Group on Cameras in the Courtroom
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MEMORANDUM FROM THE CRIMINAL JUSTICE SECTION
TO THE MEMBERS OF THE HOUSE OF DELEGATES, NYSBA

AUDIO-VISUAL COVERAGE OF CRIMINAL PROCEEDINGS

Summary

Based upon our review of the Report of the Committee on Audio-Visual
Coverage of Court Proceedings, Hon. Burton B. Roberts, Chair (“the report”),
presentations made at the C.J.S. Executive Commiittee by George Freeman
(Chair of the NYSBA Media Law Committee) and Jack T. Litman (dissenting
member of the Roberts’ Committee), the Criminal Justice Section endorses
the proposal to make the current “temporary” statue (Jud. L. § 218)
permanent, with_one important proviso: there shall be no coverage

of a trial if counsel for a party objects.
Thrust of Report - General Terms

The report argues that cameras in the courts educates the public,
fosters “the public trial” and puts the attorneys and judges on their best
behavior.

Opponents expressed concerns regarding impact on witnesses, lost
value of exclusion of future witnesses from the courtroom and possible
“grandstanding” by the attorneys or judge.

Criminal Justice Section’s Reaction

The Criminal Justice Section is composed of prosecutors, defense
lawyers, judges and others in the criminal justice system. We start from the
premise that the paramount function of a trial is a fair resolution of the case,
totally untainted by improper outside influences. In criminal cases, those
concerns are of constitutional dimension. We next ask whether cameras in
the court might impinge on these values.

There is, of course, no “right” to camera access to the courtroom (else
a statute would not be needed). Nor is televised coverage essential to the
citizenry’s comprehension of court proceedings in general or its acceptance
of the result of a particular trial.



'n many Anglo-Saxon countries the sub judice rule bans press comment
on 1-:nding cases, and there are no reports of wide-spread public mistrust.

And, here in America, where controversial trials have been broadcast, gavel-
to-gavel, dissatisfaction with one recent verdict resulted in massive rioting.

Finally, while we recognize the “editorial judgmen*” rule implicated by
First Amendment considerations, we cannot minimize that the current reality
of cameras in the court: an eight second sound bite of lurid description.

We also recognize, however, that some of the claimed virtues of
cameras in the courtroom are real; the issue is the tension between those
values and fair trial rights.

Thrust of Report - Statistical Surveys

The report states that “the vast maj ority of witnesses report that
camera coverage had minimal impact on them” (emphasis added). The
Criminal Justice Section is not comforted by the observation, because of the

pregnant negative.

Most relevant is a 1991 New York survey cited in the report - - “62%
of the attorneys noted that witness testimony was not affected by
coverage [leaving 389%], and only 5% reported that a witness
would not testify because of the presence of cameras.”

Other surveys cited - - Florida (53% of witnesses “not at all nervous,”
26% only slightly nervous [leaving 21%)); Iowa (88% of judges say witnesses
unaffected); California (85% of witnesses reported no reluctance); Nevada
(72% of witnesses “not at all” nervous, 13% only “slightly” nervous);
Arizona (96% of witnesses not made nervous); Kansas (83% of witmesses not
concerned that they might be harmed); Virginia (“only 6%“ of witmesses
reported that cameras distracted them and 14% reported they made them
nervous); Ohio (30% of witmesses reported cameras distracted them and
19% reported fear of harm); New Jersey (“only about 15%” of witnesses
reported cameras affected their desire to participate in the trial) and Maine
(94% of witnesses reported that cameras did not divert their attention, 28%
stated that cameras made them more uncomfortable, 90% stated their
willingness to participate was unaffected by cameras).



The Criminal Justice Section’s Proposal

We re-iterate that the function of a trial is a fair resolution of the case,
totally untainted by improper outside influences, and in criminal cases, that
mandate is over-riding.

No potential witness for either side should be lost, or rendered “more
nervous” or “distracted” or “more fearful” because of the supposed
educational (or entertainment) value of televising their testimony. None of
these are worth a whit, compared to society’s interest in an accurate
determination of the issues.

Nor does the “blue dot” solve the problem: New York has always had it
and yet the first figure given is from New York, where 5% of the attorneys
reported the Joss of a witness inn reaction to cameras in the court. A blue dot
may mean that strangers cannot recognize the witness; but family members,
co-workers, neighbors, friends (and enemies) do not need a televised image.
No similar consideration is afforded the accused, although legally presumed
innocent.

To the Criminal Justice Section, the conclusion is clear. Itis counsel
for each party who best knows the fears and concerns of their witnesses.
With the “seven-day rule” there is an opportunity to evaluate the potential
impact of cameras on witnesses. In New York criminal practice, neither
party is obliged to list witnesses, or even disclose them, prior to trial. Thus,
the judge is in no position to make this assessment as to any particular
individual, and no change in those rules is suggested in the report.

The advocates discuss educating the public generally about our legal
system. If one trial is not telecast, another can be: each has its value in
showing the public how the law and court system work. Giving the parties
the opportunity to exercise their informed judgment does not mean that no
cases would be televised. Assuredly many attorneys are not averse to
publicity and might well believe that the cited advantages will not hinder 2
fair result in their particular case. However, when an attorney believes a
witness might be lost or unduly affected, and the client’s due process and
fair trial rights impinged upon, that constitutional concern is paramount.

With this proviso added, the Criminal justce Section endorses the
report of the Committee on Audio-Visual Coverage of Court Proceedings.



PROPOSED AMENDED MOTION

The New York State Bar Association supports the proposed statutory
changes to Judicial Law § 218, with the following alteration of sub-section S:

«“Consent. (a) [With the consent of counsel for all parties]
Audio-visual coverage of judicial proceedings[,] except for
arraignments and suppression hearings, shall not be limited[.]

b,qhe.ebyeeewa-ef-ee&asel,—pefaes-eﬂﬁfefﬁ except for
a finding by the presiding trial judge of good or legal cause.

(Deletions are stricken through, additions are in brackets and underlined)
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March 5, 2001

BY HAND DELIVERY

Paul Michael Hassett, Esqg., President

New York State Bar Association

BROWN & KELLY, LLP

1500 Liberty Building

420 Main Street

Buffalo, New York 14202

Re: REPORT OF THE SPECIAL COMMITTEE
ON CAMERAS IN THE COURT

Dear Paul:

Your letter of February 5, 2001, invited comments
from the various Sections on the Report of the Special
Committee on Cameras in the Courtroom.

The Criminal Justice Section has carefully
followed the issue of cameras in the court for many
years. We studied the draft report of the Special
Committee and had a lengthy debate on the topic at
several recent meetings. Our Section has voted
overwhelmingly to support the allowance of cameras in
the court provided the consent of the parties is
obtained.

I would make two brief points about our position.
First, given the reality that the vast majority of
cases in which there will be any interest in televised
coverage will be criminal cases, we feel the opinion of
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the Criminal Justice Section is entitled to careful
consideration.

Second, this position is, in fact, the current
position of the State Bar, having been adopted by the
House of Delegates in 1994 on the recommendation of the
Criminal Justice Section.

In support of our position, I enclose the
following materials:

1. Resolution of the Criminal Justice Section
dated January 25, 2001; and

2. Report of Criminal Justice Section, dated
1994.

Sincerely,

Vincent E. Doyle III

sb
Enclosures
cc: (w/enclosures)

Special Committee on
Cameras in the Courtroom (fax & mail)
John A. Williamson, Jr. (fax & mail)
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RESOLUTION

WHEREAS,

Association Criminal Justice Section having considered

the New York State Bar

and debated the issue of audio-visual coverage of court
proceedings, and having reviewed the draft report of
the Special Committee on Cameras in the Court, it is

hereby
RESOLVED, that the New York State Bar

Association Criminal Justice Section believes that any
audio-visual coverage of judicial proceedings should
proceed only with the consent of counsel for all
parties, and it is further

RESOLVED, that the New York State Bar
Association Criminal Justice Section recommends to the
House of Delegates of the New York State Bar
Association that it endorse this resolution and
reaffirm its support of a provision which would require
consent of counsel for all parties prior to any audio-
visual coverage of judicial proceedings.

Adopted by the Criminal Justice Section of
the New York State Bar Association at a general meeting

on January 25, 2001.

DATED: New York, New York

January 25, 2001

P o

Vincent E. DoylefIII, Chair
Criminal Justice Section
New York State Bar Association
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House of Delegates

New York State Bar Association
1 Elk Street

Albany, New York 12207

Dear Delegate:

It has come to my attention that the New York State Bar Association’s House of
Delegates is meeting on March 31, 2001 to consider a report of the Special Committee on
Cameras in the Courtroom. The report recommends that the State Bar Association change its

longstanding policy concerning audiovisual coverage of courtroom proceedings by eliminating a
party’s right to consent to television coverage.

If you have even the slightest doubt that allowing audiovisual coverage of civil and
criminal court proceedings will enhance every citizen’s right to a fair trial, I strongly urge you to

retain and uphold the current seven-year-old policy of the State Bar Association requiring party
consent for such coverage.

Since 1997, I have sponsored legislation (A.2198 of 2001) in the New York State
Assembly that authorizes trial judges to permit audiovisual coverage of criminal proceedings --
provided consent has been obtained from both the defendant and the People. This legislation
enjoys widespread support as it is co-sponsored by 23 Assemblymembers from around the state.

Some proponents of cameras in the courtroom argue that if party consent is necessary as
part of our audio-visual policy, coverage will be non-existent. There is no compelling evidence
to support this view. Research conducted by the New York State Defenders Association in all the
consent states identified by the Special Committee found that no administrative court office
keeps the data necessary to evaluate the frequency of coverage in their respective states. Without
this data, it is impossible to conclude that consent will effectively rule out coverage.
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In addition, since 1989, New York’s camera policy has required party consent before
arraignments and suppression hearings. The percentage of applications for coverage gr: ‘ed
between 1989 and 1993 was relatively consistent with the percentage granted between 1987 and
1989 when consent was not required. Over the years, the various committees commissioned to
study cameras in the courtroom in New York, have heard testimony from defense lawyers
indicating that they will routinely consent to coverage.

After 14 years of study, there is still a great deal of debate over the validity of allowing
cameras in the courtroom. My bill does not attempt to resolve that debate. It is instead designed
to preserve the right of the defendant (the individual) over the rights of the television media.

Requiring consent will ensure that justice is administered fairly and equally. It
demonstrates that New York is serious about protecting the rights of all its citizens and sends a
strong message to the television media that coverage is not for exploiting victims, harassing
defendants and sensationalizing cases,

The Criminal Justice Section of the New York State Bar Association, the New York State
Association of Criminal Defense Lawyers, the National Association of Criminal Defense
Lawyers, the New York Civil Liberties Union, the American Civil Liberties Union, the New
York County Lawyers Association and the Monroe County Bar Association all call for party
consent as the guideline for cameras in the courtroom.

You have the opportunity to stand with these groups, and continue the reasonable policy
of the New York State Bar Association that strikes a balance between the media’s desire for
access to courtrooms, and the privacy of the litigant. I urge your continued support for party
consent.

Smce‘rely, ) .
e S
Gloria Davis

Member of Assembly, 79" AD
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John R. Dunne,

Senior Counsel March 19, 2001

The House of Delegates

New York State Bar Association
One Elk Street

Albany, New York 12207

Dear Delegate:

The House of Delegates will be asked at its March 31* meeting to approve what I believe to
be a radical proposal to change the State Bar Association’s longstanding policy concerning
audiovisual coverage of courtroom proceedings. Specifically, the report of the Special
Committee on Cameras in the Courtroom recommends, unwisely in my opinion, elimination
of a party’s right to consent to television coverage.

Lurge you to retain the Association’s 7-year-old policy, which requires party consent before
cameras may invade the neutral space of a New York courtroom. “

Fourteen years ago the Legislature adopted the first of four experiments that lifted -
temporarily - the 50-year-old legislative ban on TV in the courtroom. As a former Chair of
the State Senate Judiciary Committee, Ihave watched the experiment with more than passing
interest and, after repeated trial periods, have concluded that cameras in courtrooms are not
a good idea and that their long-term negative effects are only now beginning to truly show
themselves. Irecognize that the State Bar’s current position - which already supports cameras
in court - is an eminently levelheaded accommodation between two reasonably-held,
divergent views. I urge the House of Delegates to maintain the Association’s current
position.

The first of the divergent pro-cameras views is characterized by the Special Committee's
report. It suggests a value for TV coverage, provides no meaningful role for lawyers or
clients in the cameras decision, favors commercial press interests, and would leave judges
who are unacquainted with the particulars of the case, the peculiarities of the witnesses or
the privacy concerns of the party to make the decision on nationwide press coverage of a
particular matter, without party consent.

The second view favors cameras in court for the same reasons as the Special Committee but
provides a safeguard which requires that each party consent to coverage before a judge may
order it. -

It is this latter eminently reasonable position held by NYSBA since 1994 that is at stake in
the current vote. I would like to outline the problems I see with cameras, provide the data
which supports the current bar position and urge that the current position be maintained.

First, despite rhetoric to the contrary, Civil Rights Law section 52 is still the law in New
York State. No first amendment right to broadcast courtroom proceedings has been
recognized by the United States Supreme Court or our Court of Appeals, and the press may
not currently intervene in courtroom proceedings, Matter of Santiago v Bristol, 273 AD2d



813 (4th Dept. 2000) app den 95 NY2d 847 (2000) /v den 95 NY2d 848 (2000).

Since 1987, there have been four experimental periods and four legislatively mandated
reports by OCA. Each reporting period demonstrated genuine concern about the effect on
witnesses, jurors and the public. Yet, each report ignored the expressed concerns and
recommended permanency.

In 1989, the legislature was informed that defendants were forced to come to arraignments
with paper bags over their heads, bench conferences and lawyer client conversations were
overheard, proceedings were reenacted for the press, and suppressed evidence was
photographed. In spite of these problems, OCA recommended making cameras permanent.
But the legislature amended the experimental bill to protect citizens.

In 1991, after the second experiment, OCA again recommended making cameras permanent.
but social scientists strongly criticized the credibility of the report. In addition, thi:
Association’s Criminal Justice Section, relying on OCA’s own data, expressed strong
concern about the impact on nervous witnesses. In what is quite possibly the most shocking
revelation to come out of the report, OCA’s own data conclude that 5% of attorneys
responding stated that one or more witnesses refused and did not testify because of
audiovisual coverage. As a result, the victims’ community rose up in anger over cameras in
1991; and there was a one-year hiatus in the experiments from 1991-1992.

After the third (1992-1995) and fourth (1995-1997) phases of the experiment, OCA again
recommended permanence. Each of the OCA recommendations was made over strong
dissents (which the Special Committee has chosen to ignore in its report). Moreover each of
those reports, like their predecessors, provided ample data of concern to members of this
House that should not be ignored. The 1991 report presented data showing 19% of jurors
thought that the fairness of trials would be negatively affected. The 1997 (Feerick) report’s
judicial survey showed that 37% of respondents felt cameras tended to make judges issue
rulings they would not otherwise issue if cameras were not present.

The Feerick Committee’s report was a significant advance over the previous efforts in that
the attitudinal data presented was the result of a broad survey technique and tried to capture
judicial and public opinion. The findings are striking but, unfortunately, were downplayed
or ignored by the Feerick Committee itself as well as this Special Committee. A few of the
important findings are summarized below:

A poll of New York State registered voters commissioned by the Feerick Committee and

conducted by the Marist Institute showed that:

61% felt that it was a bad idea for trials to be shown on television

»  65% felt that television cameras in the courtroom tend to sensationalize trials

*  62% felt that television cameras get in the way of a fair trial

* 43% felt that the presence of cameras would make them less willing to serve on a
jury

* 70% would not want a civil trial in which they were a party televised

*  68% would not want a trial televised in which they were the victim of a crime

¢ 54% would be less willing to testify as a witness to a crime if there were cameras in
the courtroom

Results from the Feerick Committee’s own Judicial Survey showed that:
* 87% ofjudges agreed that television coverage transforms sensational criminal trials
into mass-marketed commercial products
* 80% of judges agreed that television coverage is more likely to serve as a source of
entertainment than education for the viewing public

2



» 52% of surveyed judges disagreed with the statement, “Television coverage has
enhanced public understanding of New York’s judicial system”

o 59% of surveyed judges disagreed with the statement, “Television coverage has had
a positive effect on New York’s criminal justice system”

These findings were not truly new. As early as 1991 a scientific survey conducted by
researchers at Northeastern University showed that:

» 48% of all New Yorkers polled would be less willing to testify in the presence of
cameras if they were the victim of a crime

»  52% of New Yorkers from high crime areas polled would be less willing to testify
in the presence of cameras if they were the victim of a crime

In spite of these attitudinal surveys, the Special Committee’s report repeatedly seeks to
assure the House of Delegates that cameras in the courtroom have “no adverse effect” on the
proceedings. The fact is, there is near complete unanimity in the research community that no
conclusive scientific proof exists regarding the actual impact of cameras on trial participants.
This is best stated by a study which appeared in the Special Committee’s bibliography, in
which the authors stated:

“Although most states already have made policy decisions about EMC [Electronic

Media Coverage], the empirical data base has not and does not scientifically support
conclusions concerning the causal impact of EMC on witness behavior. "

Borgida E., DeBono K.G. & Buckman L. “Cameras in the Courtroom: The Effects of

Media Coverage on Witness Testimony on Juror Perceptions” Law and Human Behavior.

14(5):1990 p. 489

The current position of the Bar is eminently reasonable and a necessary accommodation
between competing interests; it should not be altered. The position expressed by AOL Time
Warner’s Court TV is that if party consent is part of our cameras policy, coverage will be
non-existent. I believe this is simply not true.

» Defense lawyers were witnesses before every committee including the special
committee. Many share the view of the committee and will routinely consent to
coverage.

« Since December 1989 the camera rules in our state have required consent before
arraignments and suppression hearings. The percentage of applications granted
remained relatively constant from the period 1987-1989 (90.8%), when no consent
was required, through the period 1989-1993 (80.7%), when consent was required.
The New York evidence reveals that New York lawyers will consent in sufficient
numbers to accommodate the press and still protect litigants.

» Despite Court TV’s contrary representation to the committee, there has been
coverage in consent states. High profile criminal cases in Tennessee at the time it was
a consent ‘state such as: Tennessee v. Bondurant, Tennessee v. Keith Johnson,
Tennessee v. Drucker and Tennessee v. Frazier were all televised, the latter three by
Court TV itself. In Oklahoma, consent was given in such notable capital cases as
Oklahoma v.Gilley. In Arkansas a capital case involving the death of three young
boys was covered gavel-to-gavel and made into a feature film by HBO called
“Paradise Lost.”

« The 1991 Crosson Report presented the results of investigations into reported
violations of Judiciary Law §218, involving among other things, violations of the



consent requirement. OCA’s own investigation showed that of the forty-three
individual cases referred for possible consent violations, twenty-two (51%) were
actually instances where the defendant explicitly gave consent or did not object to
audio-visual coverage.

* Asurvey of the administrative court offices in all the consent states was performed
during the pendency of the Special Committee’s deliberations. No administrative
court office was found to keep data on the frequency of coverage under their various
rules. The House should not therefore rely on the anecdotal reports of a commercial
television company urging that consent doesn’t work when the legal offices required
to collect court data don’t possess that information.

* The American Civil Liberties Union and the New York Civil Liberties Union, hardly
First Amendment slouches, both favor cameras in court only with party consent.

» Consent is the position of the New York State Association of Criminal Defense
Lawyers and the National Association of Criminal Defense Lawyers, two groups
whose members could gain great prestige by the routine availability of courtroom
coverage.

 Party consent is the position of this Association’s Criminal Justice Section and
Special Committee on Public Trust and Confidence in the Legal System.

* The New York County Lawyers’ Association and the Monroe County Bar
Association also support a consent provision.

The media like to refer to “party consent” as a “‘veto” by litigants. Yet consent by parties to
changes in the courtroom paradigm is a routine aspect of legal practice. We usually refer to
this as the “waiver” of a party’s right not the “veto” of some third party’s interest. Consent
in this context is the ordinary manner in which lawyers proceed to change procedures in the
courtroom (i.e. defendant must consent to court appearance by closed circuit television, CPL
§182.20; the defendant must consent to a non-jury trial, CPL §320.10; a defendant must
consent to the replacement of a sworn juror with an alternate after deliberations have begun,
CPL §270.35; etc.)

We should not take a different course when it comes to allowing the broadcast media into
court.

Ultimately, this is not a question of whether judges or lawyers would play to the camera. It
is not a debate over whether the court system is afraid of public scrutiny. It is not about a
chance to provide educational opportunities for citizens to learn about the court system and
the litigation process. Rather, your decision in this matter is based on our collective duty to
protect the rights of all New Yorkers -- whether plaintiffs, defendants, witnesses or jurors --
to a fair trial.

A fair trial, unimpeded by external factors, is essential to democracy. I urge you to protect
this fundamentu! right, and continue to require party consent to permit cameras in New
York's courtroo:1s.

Sincerely,

John R. Dunne









A. Vincent Buzard, Esq.

Chair, Special Committee on Cameras in the Courtroom
Now York State Bur Association

One Elk St.

Albany NY 12207

(3/25/01)

Dear Vince:

1 appreciate your invitation to respond to Sepator Dunne’s March 19 letter
regarding telcvised coverage of courtroom trials. ¥ commend your Committee on its
comprohensive research and support your efforts to re-open New York State's
courtrooms to public scrutiny.

As you know, I had the priviloge of serving as Chief Judge Judith Kaye'’s
appointee to and chair of the Committec to Review Audio-Visual Coverage of Court
Proceedings, created by the New York State Legislature in 1996 to evaluate New York's
experience with cameras in the courtroom.

After an exhaustive 10-month investigation, our Committee voted 11-1 to
recommend continued televised coverage of courtroom trials, subject to the safeguards of
Section 218 of the Judiciary Law (which has since expired) and the additional protections
offered by the rules of the Chief Administrative Judge, N.Y. Court Rules, Part 131 (22
NYCRR Part 131).

As our Committee stated in its 206-page final report, issued on April 4, 1997, we
found that the presence of cameras in the courtroom did not interfere with the fair
adroinistration of justice in New York State. On the contrary, the evidence from over 50
witnesses who testified at our five public hearings, over 350 responses to our survey of
New York State judges and over 50 letters of public comment from lawyers, bar
associations and interested citizens strongly suggested that the judges of this state had
done an excellent job of administering the state’s “cameras in the courtroom” law.

The Committee concluded that the many safeguards contained in section 218 of
the Judiciary Law and in the accompanying rules issued by the Chief Administrative
Judge provided judges with tbe neccssary discretion to deal with potential abuses and to
protect the legitimate concerns of parties, prospective witnesses, jurors, crime victims and
other participants in trial proceedings. ‘

Our Committee carefully considered a proposal, similar to the one which Senator
Dunne supports, to require the consent of the defendant in a eriminal trial befors
television cameras are admitted to the coumrtroom. In rejecting that proposal, we noted
that Seclion 218, by imposing a defendant consent requirement for two major categories
of pre-trial proceedings (arraignments and suppression hearings), had already gone
firther in the direction of protecting the rights of criminal defendants than most other



states. To more fully protect defendants, our Committee proposed adding bail hearings to
the list of pre-trial proceedings which require defendant consent.

With that additional safcguard (as well as the other statutory and administrative
safeguards then in place) our Committee did not believe that a defendant consent
requirement was needed — or appropriate — at trial. In our view, one of the gravest
dangers to a defendant’s fair trial rights is created by pre-trial publicity and particularly
by publicity regarding inadmissible evidence. At the trial stage, our Committee
concluded that openness and public access to information about trials afforded by
television works as a safeguard, not a threat, to the defendant’s rights.

. Central to the Committee’s conclusions and recommendations was the provision

of the Chief Administrative Judge’s rules which identified several additional factors
which judges must tuke into account in exercising their then statutory discretion to grant
or deny an application to televise 8 trial, including:

“the objections of any of the parties, prospectivc witnesses, victims or
other participents in the proceeding of which coverage is sought.”

See N.Y. Court Rules, section 131.4(e)(7).

Our survey of New York State judges found that judges took seriously the Chief
Administrative Judge’s admonition to weigh the partics’ objections before granting or
denying an application to televise a trial. Part T1 of the Committoe’s judicial survey,
which sought information from judges who had actually rececived an application to permit
television coverage in their courtroom, was completed hy 226 judges, of whom 215
(91%) had granted at least one application for televised coverage in their courtroom. The
most common reagon given for granting an application was the absence of objections, a
factor cited by 74% of judges.

Even more significantly, 58% of judges stated that they had denied at least one
application for camera coverage. The most cormmon rcason for denying an application in
& criminul trial was the objections of the defense (a factor mentioned by 80% of 121
judges who had denied an application). Sixty-one percent (61%) cited abjections of the
prosecution as a factor they took into account in denying an application for televised
coverage and 55% cited witness objections. Twenty-three percent (23%) imposed
restrictions on television coverage which exceeded those required by section 218 of the
Judiciary Law and 22 NYCRR Part 131. These survey findings suggest that judpes in
New York State have been vigilant in enforcing the requirement that they take “whatever
steps are necessary to insure that audio-visual coverage is conducted without disrupting
court activities . . . and without adversely affecting the administration of justice.”
N.Y. Court Rules, section 131.1(f).

In voting to make psrmanent the then prevailing statutory and regulatory
framework that permitted television coverage of court proceedings under the careful
control and supervision of trial judges, our Committce found instructive judicial decisions



on the public nature of a trial and the values served by the principle of openmess in the
judicial process. These values include promoting confidence in the judicial process,
assuring that judicial proceedings are conducted fairly, providing the public with
information about the workings of the judiciary, and satisfying the appearance of justice.

Our Committee concluded that one of the greatest benefits derived from the
presence of cameras in the courtroom is ephanced public scrutiny of the judicial gystem.
The majority of judges who responded to the Committee’s survey and a wide array of
witnesses who testified at the Committee’s hearings agreed that the presence of television
cameras in the courtroom enhances public scrutiny of judicial proceedings, enabling the
public to learn more about the workings of the justice system and to see directly the
conduct of particular cases.

In the four years that have passed since our Coxumittee concluded its work, the
case for cameras in the courtroom has become even more compelling. Televised coverage
of the recent Presidential election-related trials and appeals in Florida, as well as the
January 25, 2000 decision of State Supreme Court Justice Joseph C. Teresi to permit
televised coverage of the high-profile trial of the four New York City police officers
indicted for murder in the death of Amadou Diallo, have enabled a national sudience to
observe and to evaluate the cvidence and the arguments in judicial matters of the utmost
national importance.

As Judge Teresi concluded in striking down as unconstitutional New York's
cutrent ban on cameras in the courtroom:

“The quest for justice in any case must be accomplished
under the eyes of the public. The denial of access to the vast

- majority will accomplish nothing but more divisiveness while
the broadcast of the trial will further the interests of justice,
cnhance public understanding of the judicial system and maintain
2 high level of public confidence in the judiciary.”

1 strongly urge the House of Delegates to support re-opening New York State
courtrooms to televised coverage on a permanent basis, subject to the kinds of safcguards
contained in the former Section 218 of the Judiciary Law, the Chief Administrative
Judge’s rules, and the recommendations of our 1997 Committee. It is time that New
York re-joined the majority of states which permit televised courtroom proceedings as &
means of strengthening public access to the vital work of our judiciary.

Please do not hesitate to contact me if I can be of any further assistance.
Sincerely,

gt

’ John D. Fecrick
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Re: New York State Bar Association

Dear Jeff:
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I reviewed the report of the Special Committee on cameras in the courtroom

(SCCC). Generally, I do believe that they have adopted a very workable, practical
solution to a problem that can pit attorney and clients against each other. I expect
much debate about this issue.

As far as the General Practice Solo and Small Firm Section, I think we should
support the report and conclusions reached as a well-thought out compromise and as
a work in progress that may need to be tinkered with in the future.

The overriding concern of the report is that the court should be used to educate
the public as to what a jury sees and how it reaches it conclusions, not everything that
goes on during a trial which is the correct focus.

On another issue, are the minutes of any meetings being circulated? I cannot
recall the last time I received minutes of any mesting unless I was at a meeting. I think
it would be a great service to keep everyone informed by circulating the minutes to
everyone, including those people who are not able to attend a certain meeting. We
would be able to keep up to date and have a better understanding of what is going on
in the Section. At least provide the information to the Officers and the District
Representatives.
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Best personal regards.

Very tryly yourg,

IGW O'Brien
JPO/rjm









A Report and Recommendations concerning: CAMERAS IN THE

COURTROOM
by

An Ad Hoc Subcommittee of the Executive Committee
of the

Health Law Section

New York State Bar Association
November 1, 2000

(APPROVED & ADOPTED

by a consensus of the
Executive Committee of the Health Law Section.)

INTRODUCTION

For approximately a ten year period from 1987 to 1997, New York permitted
audio-visual coverage of trial court proceedings. The then section 218 of the Judiciary
Law allowed cameras in trial courts. In 1997 that statute was allowed to sunset. Since the
audio-visual coverage statute lapsed some three years ago, there has been renewed
interest in the subject in the wake of the Diallo trial conducted in Albany this past winter,
plus other cases, in which New York’s statutory prohibition against cameras in the
courtroom was held unconstitutional.

The New York State Bar Association has been consistently involved with the debate over
the issue of cameras in the courtroom since the inception of the consideration of this
concept in New York. The House of Delegates of the New York State Bar Association
last visited this topic in June of 1994, where it adopted the position that with the consent
of counsel for all parties, audio-visual coverage of judicial proceedings, except for
arraignments and suppression hearings, should not be limited, except for a finding by the
presiding trial judge of good or legal cause. At that time the House also recommended
that the media coverage law be made permanent. =~ - :

In view of this renewed interest, the issue of audio-visual coverage of court proceedings
was, again considered by the House of Delegates and the Executive Committee of New
York State Bar Association during their respective meetings at Cooperstown, New York
during June 22-24, 2000. The House of Delegates, following the recommendation of the
Executive Committee, called for the formation of a special committee to evaluate and
make recommendations on the issue of audio-visual coverage of court proceedings in
civil and criminal matters. The special committee is chaired by Vincent Buzard, Esq. of
Rochester, New York. The special committee was charged with reporting its
recommendations to the House of Delegates by the January 2001 meeting.
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At the July 11th meeting of the Executive Committee of the Health Law Section, several
members commented on the subject of cameras in the courtroom. Following from that
meeting

Tracy E. Miller, Chair of the Section, appointed Salvatore J. Russo as the chair of a
subcommittee of the Executive Committee on Cameras in the Courtroom. She also
appointed Robert W. Corcoran, James W. Lytle , and Patrick L. Taylor to this
subcommittee.

I advance of its meeting conducted by conference call, Lisa J. Bataille, Administrative
Liaison, New York State Bar Association, distributed to the subcommittee members
background materials on the subject of cameras in the courtroom. On Tuesday,

September 27th the subcommittee met by phone for approximately one hour.!

On November 15t the report and recommendations of the subcommittee, set forth below,
were discussed, and subsequently finalized and adopted by the Health Law Section’s
Executive Committee. Please note, however, that several members of the Executive
Committee objected to permitting audio-visual coverage in the courtroom.
Notwithstanding such objection, all members of the Executive Committee strongly
support the protection of patient confidentiality as set forth in the recommendations
contained herein.

DISCUSSION
Why Should the Health Law Section Provide Input on this Issue?

At the outset, the subcommittee members recognized that this issue is of far more
significance to the criminal bar, where defendants face the loss of precious personal
liberty, than health law practitioners . In addition, it appears somewhat compelling that
certain victims of crimes, particularly sex crimes, should have their privacy protected.
Furthermore, the interests of safety are clearer in the case of undercover police, as well
as certain witnesses to crimes. :

The subcommittee conducted some soul-searching as to what significant interests are at
stake so as to make this issue of any importance to the Health Law Section of the Bar
Association. Initially, it was posited that cameras publicizing defendants accused of
medical malpractice would unduly harm the professional reputations of the physicians,
hospitals and other health care providers involved in the action. While this concern is not
insignificant, and is particularly troublesome where the defendants are subsequently
found not liable, this interest did not seem compelling enough to limit media access.
Arguably, the interests here are no greater than the interests that any other professional or
individual would have where he/she is found not liable for malpractice/negligence.

IMr. Robert W. Corcoran was not able to participate in the conference call, nor attend the
Section’s Executive Committee meeting. However, Mr. Corcoran written comments were submitted to the
Executive Committee for consideration with the Preliminary Report of the subcommittee on Cameras in
the Courtroom,
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Moreover, the subcommittee members further acknowledged that, generally, medicat
malpractice actions will not be the focus of media attention, based upon the limited
numbers of such actions which received media attention during the ten year period in
which access was permitted.

The subcommittee then focused on the interests of protecting proprietary information
which health care providers and organizations may possess. However, it was quickly
recognized that this type of concern was not particular to the health care field, nor was
the court without remedy to protect such legitimate interests.

Finally, the subcommittee unearthed the almost self-evident significant concern which is
unique to the health law bar, the protection of patient confidentiality. Patient
confidentiality is the cornerstone upon which effective patient care and treatment is
constructed. Due consideration by the court needs to be given because of the potential
damage to the patient-provider relationship which may result from a disclosure by a
health care provider testifying at a trial. This is particularly evident where the provider
may be compelled to disclose information about substance abuse, HIV infection, sexually
transmitted diseases, or mental illness. .

RECOMMENDATIONS

The subcommittee recommends the following, that:

. The Health Law Section support the position that the Association
endorses: the passage of an audio-visual coverage statute which
does not sunset, subject to any limitations the Association deems
appropriate; and,

The Health Law Section supports the inclusion of an assessment
of the potential harm to the patient-provider relationship as a
factor for consideration by the court in determining whether
cameras are appropriate in a particular action.
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COMMITTEE ON MEDIA LAW

KEVIN W, GOERING
Chalr
Coudart Brothers
1114 Avenue of the Americas
New York, NY 10036
212/626-4512
FAX 212/626-4120
goeringk@coudert.com

Special Committee un Cameras in the Courtroom
New York ;itate Bar Association

One Elk Stizet

Albany, NY 12207

ATTN: A. Vincent Buzard, Esq., Chair

Re: Report of the Special Committee on Cameras in the Courtroom

Dear Mr. B-: “ard:

I am writing in response to the Memorandum of our President, Paul Hassett,
dated February 5, 2001 to set forth the comments of the Committee on Media Law regarding
the Report of the Special Committee on Cameras in the Courtroom. We understand that some
of our concerns will be reflected in the concurrence of Stephanie Abrutyn, Esq., a member of
both committees, which will be included in the Report as transmitted to the House of
Delegates. In addition, we wish to emphasize that our Committee continues to believe that
the present statutory prohibition of camera coverage pursuant to Civil Rights Law § 52
violates the First Amendment and Article I, section 9 of the New York Constitution. As you
know, that belief is shared.by a number of members of the New York Judiciary, as reflected in

Justice Teresi’s ruling in the “Diallo” case, People v. Boss, 182 Misc. 2d 700 (Albany Cty.

Sup. Ct 2000), and in last week’s decision by Justice LaBada in People v. Schroedel, Indict.

No. 115-99, Slip Op. (March 5, 2001)(a copy of the latter decision is attached).

At the outset, the Media Law Committee wishes to commend your Committee

for all of its work and for the resulting Report. The Report’s recommendations, if adopted,

Do the Public Good * Volunteer for Pro Bono
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will constitute a vast improvement on the earlier position of the New York State Bar
Association that audio-visual coverage of trials in this state should be permitted only with the
consent of all parties. Nonetheless, the current version of the Report proposes certain

provisions which our Committee finds unacceptable.

I Permanency

The Report does not indicate whether any proposed legislation would be
permanent or experimental. We believe any proposed legislation should not be enacted on an
experimental basis. In view of this State’s positive experience with cameras in the
courtrooms for an extended period prior to 1997, when the last experimental legislation,
Section 218 of the Judiciary Law, expired, we believe any legislation which is othefwise
acceptable should be permanent. We are not aware of a single instance in which any criminal
or civil proceeding in New York has been disrupted or impaired because of audio-visual
coverage. Regardless of how highly publicized or emotionally charged a particular case may

be, audio-visual coverage has disrupted neither the dignity nor the decorum of the courtroom.

It is clear that the past experiments in this State were successful. Cameras and
microphones did not and do not adversely affect the legal process. They are simply a modem,
sophisticated technique for enabling more extensive and more reliable access to public court
proceedings than the press can otherwise provide. The inevitable result is a more informed
citizenry and a citizenry with enhanced confidence in the judicial system. In the Diallo case,
there is no question that audio-visual coverage enhanced the public’s understanding of the

judicial process and of the verdict. The public’s ability to see and hear the emotional
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testimony of the police officers, s opposed to merely hearing or reading reports about it, was

invaluable,

I1. Presumptions For and Against Access in Certain Cases

We believe that the objectives of an informed citizenry can best be served by a
legislatively-imposed presumption in favor of cameras in all cases. Unfortunately, the Report
proposes no such presumption and actually seems to create a presumption against coverage in

broadly enumerated categories of cases.

More:sver, under the legislation proposed by the Report, in every case, the trial
judge must make a determination granting or denying a request for audio-visual coverage.
With a true presumption of access, if there were no objections to the media’s request, there
would be no need for such a hearing. A presumption in favor of camera access would

streamline the current procedures and save judicial time.

The presumption also would relieve judges of the necessity to make potentially
arbitrary and inconsistent decisions. Conferring unfettered disqrefion to judges only serves to
undermine our firm commitment to open proceedings by diminishing predictability and
consistency. A rebuttable presumption would mean that audio-visual access would remain
subject to the ability of every court to exclude cameras and rﬁicrophones when necessary to
protect individual rights, and subject to the ability of each judge to control the proceedings

before him in the interests of assuring a fair and orderly trial.

In any case where a participant objects to audio-visual coverage, the trial judge

could consider various factors ir determining whether the presumption has been overcome.
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For example, the judge could evaluate whether such coverage would interfere with the fair
administration of justice, the advancement of a fair trial, the rights of the parties, or the
welfare of minor children. In addition, the court could require that the audio-visual news
media take steps to protect the identity of victims of sexual abuse or undercover police

officers without their consent.

We therefore believe that access by electronic and photographic means should
be governed by the same principles that govern physical access to courtrooms by the press
and public: with the rebuttable presumption that video and still cameras and microphones are

permitted in the courtroom.

II1. Witnesses” Power to Veto Coverage or To Require that Their
Images be Visually or Aurally Obscured

The Report proposes legislation which would give non-party witnesses and
parties who testify in criminal and civil proceedings the absolute right to require that their
images be visually or aurally obscured while they are testifying. Permitting such witnesses as
a matter of right routinely to preclude audio-visual coverage undermines the overall
objectives of the legislation. At the very least, the legislation should contain a requirement
that the witnesses show good cause for obscuring his or her image or voice. In addition, the
Report suggests that “fear” and “damage to reputation” are factors which could constitute
good cause for prohibiting entirely a witness’s testimony. If witnesses are given a broad right
to veto coverage, continuity of a given proceeding will likely be so disrupted as to render

cogent coverage impossible.
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V. Prohibition of Coverage in Certain Cases and for Certain Proceedings

The proposed legislation would prohibit audio-visual coverage in arraignments
and bail hearings without the consent of all the parties. It would also prohibit any coverage of
proceedings which the jury cannot see or hear. Our Committee believes that such proceedings
should be subject to the same standards which apply to other proceedings, not to a blanket

prohibition of coverage.

\ The Requirement That The Entire Trial Must Be Taped

The Report recommends that broadcasters be required to tape the entire
proceeding in any case and file the tape with the Office of Court Administration. We believe
that this requirement is ill-advised and is clearly unconstitutional. In addition to its |
constitutional defects, such a requirement would discourage many broadcasters from making
applications to cover trials. In fact, it would conceivably give a monopoly to the few
broadcasters who routinely videotape such proceedings from beginning to end. To the extent
this requirement is intended to encourage “gavel to gavel” coverage of trials, we fail to see
how it accomplishes that purpose, since the legislation does (and constitutionally could not)

require that the entire proceeding be broadcast.

VL The Requirement of 30 Days Notice For Coverage

We believe the Report’s recommendation with regard to prior notice is far too strict.
In many cases, even though the fact of the trial may be known 30 days prior to its
commencement, the news or the import of the trial may not be. The effect of this provision
will undoubtedly be to exclude a substantial number of newsworthy proceedings from

coverage.
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VIL.  Prohibition of Photographing Jurors Outside the Courthouse

Although a consensus in our Committee agrees that a prohibition against
photographing jurors in the courtroom is acceptable, we believe that the Report’s
recommendation regarding the photographing of jurors extends too far by prohibiting in all
cases any portrayal of jurors even if they are outside the courthouse. Although we doubt the
media would normally photograph jurors outside the proceedings themselves, one could
easily imagine instances (such as allegations of jury tampering in an organized crime case)
where such coverage would serve an important public interest. We find the Report’s implicit
recommendation that the media be required to surrender important First Amendment Rights

as a condition to obtaining access to the courtroom unacceptable.

ok ok %

We should not dismiss the experience of the other states which permit cameras
in the courtroom. A 1994 study by the Federal Judicial Center recommended that cameras be
permitted in federal courts, finding that a number of states “report that the majority of jurors
and witnesses who experience electronic media coverage do not report negative consequences
or concerns.” Similarly, the Supreme Court of Florida concludéd in 1979, after an analysis of
voluminous survey data gathered from trial participants including witnesses, attorneys, court
personnel and jurors, that “the presence of electronic media disrupted the trial either not at all
or only slightly” and that the reaction of 90% to 95% of circuit judges was that “jurors,
witnesses and lawyers were not affected in the performance of their swomn duty by the

presence of electronic media.” After an 18-month pilot study, including electronic and still
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photography coverage of over 200 cases, California data showed that “none of the postulated
disturbance — distraction — decorum effects occurred.” In New York, reports prepared in 1989
and 1991 by Chief Administrative Judge Albert M. Rosenblatt and Chief Administrator
Matthew T. Crosson recommended that audio-visual coverage be allowed on a permanent
basis, as did subsequent reports of Committees chaired by Justice Burton Roberts and Dean

John Feerick. Other studies in state after state have come to similar conclusions. -

In sum, we believe that our ten year experience with cameras in the courts in
New York, as well as the experience of other states, convincingly proves that audio-visual
coverage does not impede the administration of justice, but rather enhances the public’s
understanding of our judicial system. We therefore urge the Special Committee and, in tumn,

the House of Delegates to adopt the Report with the limited changes described in this letter.

Very truly yours,

s

Kevin W. Goering

KWG:DG
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COUNTY COURT: COUNTY OF SULLIVAN

STATE OF NEW YORK %
THE PEOPLE OF THE STATE OF NEW "YORK

-againat- DECISION AND ORDER

indict. #115-99

Motion

ANTHONY SCHROEDEL.
pefendant.

------ '.--‘.‘----x

APPEARANCES : Capital pefender Office
) P.0. Box 2113

410

3N

E&pire State Flaza
Albany, N.Y. 12220
By: BazTy J. Fisher and Matthew Alpsin, Eegs. =
Attorneys for Defendant |3
m
S3

a

Hon. Stephen F. Lungen
nty District Attorney

sullivan Cou
sullivan County Courthouse
Monticello, N.Y, 12701
Attorney for the Feople

103

Hu3n g

LaBuda, J.
1599 the defendant was charged by Indigement

on July 8,
#115-59 charging him with two counts of murder in the firet
the second degree, four counts

degree, three counts of murder in

of burglary in the first degree, TWo coun
counts of attempted murder in the

possession of a weapon. three
f attempted murder in the second degree

s of criminal

first degree, one count ©
£irse degree.

and thres counts of assault in the
y has £iled a tirely'

The Sullivan County pistrict Actorne

notice to seek death.

2000 a death notice Was filed apprqximqtely

dictment due to protracted litigation re
jlevy to the entire indictment

' on May 22.
eleven months af
the defendant’s a
and avoid the deat

cexr in
ttempt ¢O© plead gu

h penalty.
1
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The Middlecown Times-Herald Record (T-H Record), the most

widely read daily newspaper in Sullivan County, has £iled an

r on order allowing gtill

application with the court fo
said proceedings would

phetography during tlie court proceedings.
include pre-trial courlt proceedings, pre-trial hearings, jury

selection and vrial.

The Capitél Defense Office has £iled opposition thereto,

specifically seeking an order closing che courtroom to the media

during pre-trial hearings but not add: -ssing the "cameras in the

courtroom” issue,

The prosecution, in oral argument. sides with the defense in
regard to cloging the courtroom to the media for pre-trial
hearinge, but also indicates that written papers will not be

submitted and the Pecple will abide by the Court’'s Tuling herein.

It is undisputed that Sullivan County is 2 sparsely
populated rural community consisting of approximately 70,000
residencs and that the major scurce of news information and media

coverage for this County is The Times Herald Record newspaper,

rhe Betitioner herein.
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The issues herein presented to the Court are:

1. To what extent, if any, should chig Court clese the

capital murder pre-trial proceedings to the media, including pre-
rrial hearinge (sandoval, Ventimiglia, Molineaux, Euntley and 2

Mapp/?hysical_EVidence) and jury selection?
2. To what extent, if any, should this Court allow

neameras in the courtroon” ?

The litigants, jacluding the pistrict Atteorney, the
defendant and the applicant T-E Record waere given the opportunity

vo and did present oral argument herein.
This Court ghall deal with each issue as noted above.
Qs Q R

The legal issue of closure before the Court in a death

penalty case is profound both for the defaendants and the public.

1e is fundamental that the right of the press and public to
attend all aspects of eriminal proceedings is guaranteed by The

First Amendmeat of the United States congcitution. Richman

Newspapers V. Virgipia, 448 v.S. 555, 10 8.CT. 2814 (1980). The

First Amendment righe to access has been extended beyond the

crial itself, as in Naller Y. Georgia, 467 u.s. 3%, 104 5. CT.

3



2210 (1584). where :hé supreme Lourt noted that the "need for

roceedings may be particularly strong with respect to

open p
Criminal Suppreseion hearings, "

Secticn 4).

(sme also N.¥Y. Judiclary Law

sistorically, for over two hundred yeaxs crimizmal trials

have been open to the public and it strairs credibility to

suggest that eur Founding Fathers intended anything but open

trials.
rﬁe Supreme Court further expanded the contours of chis

Constitutional right to access in Press Bpterprises 1T v,
g52gggg;_ggg;;”gx_ggl;gggn;g, 478 U.5.1, 106 5. CT. 2735 (1986),

where the Court held that preliminary hearings cannot be closed

absent a "substantial probability" that a defendant's right to 2

fair trial would be prejudiced by publicity. The Supreme Court

held that closure is appropriate enly i£:
vspecifi ndj are made demonstrating
that. . . che defendant' right to 3 fair
trial will be prejudiced by publicity that
closure would prevent, and second, reagcnadle
alternatives to closure cannat adequately

protect the defendanc's fair trial rights.'

478 U.5. at 2, (emphasie added) .
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Thus, the two prong tast articulated in presp Saterpriss II,
supra, haa been endorsed by the Courts of New York's presumpticn

of cpenness in pre-trial hearings. 298. ©.9.. Matter of
Agpecia Preous ell, 70 N¥z2d 33 (1987): Gannett Westchespter

W, 158 AD2d 495 (24 Dept. 1990);

atter © D , 137 apad 247 (22 Dept.
1968); seziisl;!s!lnsnsxz_z;_hss. 139 AD2d 31 (3rd Dept. 1983).

T+ must be noced, that in all recent New York Death Pen2lty

cases access, except to Sandoval, Ventimiglia and Molineawx

hearings, has been granted by the trial judges and the

defendant’s motion for closure of suppression hearings has been

denied. The fact that the District Attorney joins in the uresent
application for closure, is not controlling, nor is it @

gubstituce for the reguirements of Eptezprises IIL. Bsupra.

Despite the presumptions of cpenness in criminal proceedings

and of access to the documents £filed in connection with them,

(s1s2a_Hs!sn1nsz_semneaz;za_ﬁnns;iss_sguss; 457 U.S. at 6§05, 102

3. ce, at 2619), that presumption of openness cannot vitiate the
defendant and the People's fundamental right to a fair jusy

rrial. The substantial probability of prejudice demonstrated by

vspecific findings” of the zgsg;ggig__*_;;.'-up:a, test must be

made on a case by case basie taking intc careful censideration

the unigue demegraphics of the venued county as well as the

nature and frequency of the particular media coverage. In the

present case, it cannot be gainsaid that the media coverage has

been thorough, complete, centinuous, emotional and factual.

5



Hewewer, in the instant case the demographics of sullivan

County's limited jury pool is not unlike that of Scoharie County’

wherein the muxrder case of People Vv, AIXoye. 675 WYsad 272 was
not closed in favor of the public's right ©O know. (S8ae also,

pacple v. Hazsap (Otsage County Court Dacisiocn dated March 16,
1998) . With historical reference’ and the numercus highly
publicized murders in the paat.vng criminal case in Sullivan
Ceunty has ever required & change of venue or failed to sele: 3
jury.

Te must also be noted that closure cannot roll back the
presg coverage and popular attention already given to this case,
mor will closuzre of routine pze-trial hearings foster public
confidence and understanding of eriminal justice. Indeed,
criminal proceedings behird closed doors are anathema teo basic
concepts of justice in America.

Thus, "it is fundamental in cur society that criminal

trials, including pre-trial proceedings, are presumptively open

to the public.” pe Pagguasle, SYRIA at p. 376, 401 NY.s.2d 736,

372, E.E.2d 544. New York Judiciary Law Section 4 states. "(tlhe

sitzings of every court within this state shall be public, and

every citizen may freely attend the sama, . ." Unlese, this

* Scoharie County ig a small County, in fact it has less’
rhan half of the pepulation sf Sullivan County.

' The most publicized case in Sullivan Counizy’s legal

history was the capital murder case of Panker and Jzwin arg
cespite the unprecedented pre-trial publicity the jury voir dire
qufs:iqnnaire did not show any adverse affect on potential jury
selectian.



anad L TPt

right of public access poses 3 threat or menace e the integrity
of the trial. De_Pasguale, HUBX3 at p. 377, 401 N.Y.S5.2d 756,

372 N.E.2d544.
In the present case all court proceedings’ to date have been

open to the public with the defendant preaent and all proceedings
have been held without threat or menace to the integrity of court
proceediﬁga. The publicity and the public’'s concern have rnot

interfered with the orderly progress of the Court proceedings to

date.

In Asmocimted Proso v, Bell. 40 N.Y.2d 32, 38-39, the Court

of Appeals stated:
"We recognize that suppression hearings pose @ peculiar risk
in that adverse pretrial publicicy could inflame public opinion

and taint potential jurers by exposing them to inadmisgible but

‘highly prejudicial evidence (Mﬂg‘

Court of California, SUpPTE: M' supTa;
gee also, 4 West t wepapers V. ,
pupra; M x appett Co, Vv , supra)}. Wy cthe same

roken, suppreswion hearings frequently challenge acts of th

police and prosecutor . . . giving particular value and

significance to conducting such hearings in the public eye (sue,
!;l;s;_xi_sgg;gilu_pu?rl) . . Although open criminal
proceedings in general and open suppreesion hearings in
particular serve Co asgure fsirmess and integrity, there are

circumstances when the right of che accused to a fair txial might

* Arraignment, motion dates and ccnferences.

7



to inhibiced or undstermined by unrastricted publicity (Mateer of

Wegtch r 1 Ngw ) att, supra)." Where a

defendant 's right to a fair trial is threatened "the trial court

must determine whether the Bituation ig such that the rights of

used override the gualified First Amendment right of

the acc
access"” (Prase=Egterprinse IX, suprs).
However, our ccurts have noted that, the party seeking

closure bears the burden of showing that there is a "substantial

probability" that the defendant's right te a fair trial will be

prejudiced by publicity of the hearing and other court filings,

that cleosing the courtroom would prevent the harm and that
protect

reasonable alternatives to closure will not adequately
the defendant's constitutional rights. nocigted 8 v. Be
it P s-Ente ise I pupre. Once the defendant hag shown

that there is a substantial probability of prejudice by specific
findings which can be averted by clesing the courtroom, clie party
cpposing closure has the burden of proposing reasonable
alternatives that would protect the noverriding interest” at
stake. Pegple v. Ramos, 90 N.Y.2d 490.

Hence, the defendant and District Attorney argue that since
thig is & capital case, &ven the chance of brejudice must be
avoided. This ie simply)not the Law. They make no factual
showing that there are particular circumstances i this case
which carry the substantial probability that prejudice will inure
to the defendant in an open airing of the issues, thus reguiring

the special and extrems recourse of closure.

o ——



There i’ no legislative mandate im this state to close pre-
rrial hearings in capital cases to prevent publicity of
evidentiary issues and pre-trial proceedings. On the contrary,
zhe legislature has mandated open proceedings.® In fact openness
is required by Judiciary Law Sectlen ¢. Public pre-trial
hearings are routinely held in every sort of criminal case amd
impartial juries are thereafter empaneled including murder cases
in :hig state and throughout the country. Jes, People v.

Hepesp. and Pegple v. Arzovg, (eited above) and Pegnls V.
P nis, Decision and Order #1, October 1, 1598, Dutchess

County.
It is enly on the showing of specific findings that a

significant probability of prejudice will occur that closure

would prevent, that the courts are inclined to close the

courtzoom and ceal the recerds. In both, usgsgs_gi_géga;gg
Newspaper Corp. v. Clary, 167 A.D.2d 968, app. dis. 77 N.¥.2d

889, and Matror of Ganpett Co. Imec. v. Falvey, 181 A.D.,2d 1038,

where the court reviewed the defendant’'s statements and
determined that there was a probability that portions, if not all
of the statements, would not be admissible at trial, only partial

closure was granted. In each case the court closed the courcroom

for the Huntley heazing on the grounds that publicity of the

inadmisgd evidence would cainc the jury pool.

s uUnder the present death penalty grial procedure, the
unigue individual juror voir dire as mandated by statute is net a

"closed” proceeding and is open to the public.
5



This Courc, as in Arreye, lupfa. has reviewed the Grand Jury
Cestimony and purpeorted statements of the defendant and the CPL
Section 710.30 notice. As in _Ball. supra, this Court cannot say
whether there will be any inadmissible evidence or whether
disclesure of potentially excludible evidence would, in fact,
impede finding impartial jurore. The fact that this is a capital
case, in and of itself, does not dictate closure, & -
rrecenceived ideas about the case which potential jurors may have

at the time of trial, czn be dealt with on volir dire to assure

that a fair and impartial jury is impaneled. No other showing

has been made which rises to the lsvel of ‘'substantial

prebability” of prejudice that closure will now prevent. See

also, Pecple v. Haryds, 57 N.¥.24 335, Both the District
Attorney and the defense counsel have adequate remedies to
explore pre-trial publicity during extensive voir dire and to
make applications roz'changl of venue if and when that becones an
iésua.

By denying public access to the suppression hearings on a
"poesibility" that there might be tainced, nonpublic evidence
that might impair the selection of an impaztial jury - which
could very likely be said of every suppression hearin® in every
highly publicized case - the trial court would improperly close

the door an pecitioners' Firat Amendment rights. Ses also,

People v . Purton , 189 A.D.2d 532, (3rd Dept.)

10



imina ' ' at the pu

entitled co knew how the case is proceeding! The public through

its elected officials in the State Legislature and the Governox
has seen fit to reingtate capital punishment in our system of

justice. The citizens of this County have the right to be aware
of every stage of such capital proceedings to assure that the
system, whereby a person found guilty of a capital crime may pay
with his or her life, affords that person the fair and impazrvial
administration ©f justice through the entire proceedings. The

court finds that the public has an cverwhelming interest in this

matter in keeping all proceedings cpen. The public interest in

this case has not buen cveryidden by the defendants' spaculative

assercions that publicizy of "routine” pre-trial hearings may

prejudice the jury to the extent that closure now, weuld prevent

or that it will make the parties work harder in jury selectien.

As to those portions of the metion regarding all other pre-

trial hearings and papers related thexreto, the defendants have

not met their burden of proef to demonstrate an overriding

interest sufficient te defeat the public's right to &ccess:
everit the potential

and

chat eclosure of the courtroom noOw would pr
pre-udice during pre-trial hearings and to seal or redact the
related court recoxds is denied.

-

e



Accordingly, the Court renderxs this Decision regarding

closure:

ORDERED, that the Huntlev'and Mapm/Bhvmisal Evidepce

Suppression hearings will be open to the public ineluding the
media, and it is further,

ORDERED, that the Sandoval, Yentimislia and Molinegux
hearings shall be closed to the public including the media, and
it is further ‘

ORDERED. that the Céur:‘s daecisions in the pre-trial

hearings phall be sealed until the jury is selected, and it is

further

ORDERED, that jury selection shall be open to the public

including the medis, and it is furcther
ORDERED, that all attorneys are cautiocsned that it is

expected that each of them will scrupulously adhere to the

dictates of 22 NYCRR 1200, 38 (DR-7-10) zelating to pre-trial

publicity at all stages.

CAMERAS IN THE COURTROCM
In 1952 the legislature enacted Civil RigRhts Law §52 which,

parred sudio-visual equipment for broadcasting or televising from

a couzgtreoam.

12



In 1987 the legislature enacted a ten year experximent
allowing cameras and audic equipment in courts under Judiciary

Lew §218. This expezisest expired on June 30, 1597 and has not

baon Teonewed.

the Chief Judge promulgated Rule 131 in response to
Judiciary Law $218. This rule outlines the procedure necessary
To alléu cameras and audio eguipment in a couvrtroom without '
jeopardizing due process, keeping the dignity of the judicial
process and without becoming a hindrance te the proceedings.

However, Rula 131 becane ineffective on June 30, 1597 when th.

legislation abova expized. See, Rule 131.1(b).

xule 29, which is still in existencs, prohibits audio-visual
equipment (includiag still pictures) anywhere in a courtihouse

except with pecr rmission of the Chief A administrative Judge oI his

designee.

In 1997, when the cameras in the courtroom legislaticn

expired, the designee of the Chief Administgative Judge in the

Third Department gave planket approval for cameras anywhere in -
the courthouse except tha courtroom. However, if a trial judge

wancs to bar cameras in the courthouse he must get permission

from the Administrative Jucge.

13



in 2000, Judge Teresi, Supreme Court, Albany County, (in a
case entitled People v Pops, 182 Mise2d 700-the “Dialle” case
with a change of venue from NYC te Albany), found Civil Rights

Law §52 to be unconstitutional and allowed cameras im the |

ecurtroem using the criteria of Rule 131,

Thereafter, since no Appellate Division has ruled on the

subject, the decision to allow cameras in the courtroom, as in

Boss rests with the sound discretion of each trial judge.

"This Court cannot help but basically agree
that the Holmesian "felt necessitates of time"
have not well treated §52's original incent.
It has been powerfully argued, that (CCI’s)
submission, that §52 of the Civil Rights Law

is hopelessly anachronistic and needs a permanenc

shelving..." pPecpla v Boss, supra, guoting Judge
Rosen in Matter of Clear Chagnel Communications,

Albany Cty Ct., May 3, 1599,
All criminal trials in America must be open to the public

and, conseguently the media, under the United States and New York
Constaitutions, except under clear and compelling reasons to close

such proceedings. The question is has the twenty-first century

come to recognize a presumptive constictutional right to allow a

nineteench century technology, i.e., cameras in the courtroom?

14



It has been held that the media’'s First Amendment rights do-

not ipclude cameras in the courtrocm of a criminal trial, Sae,
n;;;;;:_z;;.., 381 UE 555 (1968), but doesn’'t the public have 2

right to see what goes on iz the courtroom?

The State of New York’s experiment under Judiciary Law §218,
from 1987 to 1997, showed that it was time to allow camezras in

the courtroem given the advancements in technology and the evar

changing ways society gets its news.

Though New Yerk let its cameras in the courtroom experiment
sumset in 1997, 48 cther states allew cameras in the courtroom
and 37 scates talevise trials. people v Bops, aﬁprn.

Rule 131 gives ample safaguaxds for the couxt to employ ko

allow the dignity of the proceedings and an ordexly judicial

process.

It has been stated the "death is different"” and the public

has a right to an open courtroom whether it is through their own

eyes or the recording eyess of the medi.

is



oT'd WIC

Accordingly, based upon the above, it is

ORDERED., that the application By the Middletown Times-Eerald:
reccrd for still photography during the above captioned watter

is granced, and it is further

ORDERED, that said still phetogzaphy shall be permitted

during the pre-trial Huntley and Mapp/Physical Evidence

suppression hearings and the trial commencing with opening

statements, and it is further

ORDERED, that only the specially designated section of the

courtroom and the specially designated area in the czourthouse

shall be used for the taking of still photographs, and it is

furcher

ORDERED, that Rule 131 shall be in effect during the above

captioned matter.

f this Court.

This shall comstitute the Decision and Order

DATED: Maych 5, 2001
Montizello, N.Y.

1€
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. March 28, 2001

The House of Delegates

New York State Bar Association
One Elk Street

Albany, NY 12207

Re: Special Committee on Cameras in the Courtroom

Dear Delegates:

CLARK & CLOSE (1807
ROBERTY Y, CLARK 907 -1961)
FRANK M. GAGLIARDI 1920-1980)
LEE PARSONS DAVIS IB57-1961!
ELBERT T. GALLAGHER lI974-1977)
JOSEPRH F, GAGLIARD! (I988-1892)
LEE P. GAGLIARDI I1986-1972)

FAX (9i4) 948-8060

At the March 31* Meeting you will have an opportunity to approve the
very wise and modest proposal put forth by your Special Committee on
Cameras in the Courtroom. | urge you to support their proposal and bring

New York back into the mainstream on this issue.

As a member of the Feerick Commission, which was the fourth in New
York asked to investigate whether cameras should be permitted in the
Courtroom, we, like all of our predecessors, answered yes. We did this after
listening to 50 witnesses at five public hearings and receiving 350 responses
from Judges and more than 50 comments from Bar Associations and others.

As a former President of our Association, | have always believed we
should be motivated by the fundamental belief that the legal system and the
Courts belong to the people. Their interest is primary. The public pays for
the Courts and should be allowed to see them in operation. In an important
case, only a few can crowd into a Courtroom. The camera is the only way
the public can attend. Many people in America rely solely on television for

news.
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My only disagreement with the Special Committee is that in its zeal to
be fair, it didn’t go quite far enough. My position is the same as Dean
Feerick's. We should reopen New York State’s Courtrooms to the cameras
on a permanent basis, subject to the safeguards in the former 218 of the
Judiciary Law, the Chief Administrative Judge’s Rules and the
recommendations of the Feerick Commission. But the Special Committee
made the Delegates’ decision very easy by adding even more safeguards.

It is indeed time for New York to rejoin the majority of States which
permit cameras in the Courtroom.

In my view, some colleagues of good will are espousing a misguidedly
extreme view which would permit any party to veto cameras in the
Courtroom. This would be, to my mind, as unwise as letting a party to a
lawsuit decide who may or may not attend the trial. Attendance by cameras
or otherwise is a decision that should be left to the sound discretion of the
Judge. Our Judiciary can and shouid be trusted. While safeguards should
be erected to help the Judges shape their decisions, the Court is in the best
position to decide whether cameras should be present. We should regulate
the camera not prohibit it.

The Feerick Commission found many benefits in permitting cameras.
One Judge admitted he improved his conduct after his wife told him he had
been too obstreperous on camera. Another lawyer told of how the camera
kept his usually boisterous adversary in check. Nothing increases
accountability like the camera. And Judges would know how to deal with
those who would play to the camera.

Some in the criminal defense bar appear to fear that fair trials are
threatened by the camera since viewing by a mass audience may create a
greater public thirst for punishment, although there is no empirical data to
support that fear. But what better safeguard of a fair trial is there than the
eye of a camera? In a totalitarian country, defendants would give much to
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have a camera in the Courtroom. No one can be railroaded when the whole
world is watching. '

| repeat, there is one unanswerable argument favoring cameras in the
Courtroom. The Courts belong to the people. Television has radically
changed our society. Millions now watch events previously limited to the
few. Future generations will take for granted the greater knowledge they
have of their legal system because of televised trials. Cameras in the Courts
are an opportunity to show the world the integrity and openness of our
system.

| would like once again to compliment Vince Buzard and his colleagues
on the Committee. They have performed a wonderful service for our
Association. They are deserving of our unstinting support.

Respectfully yours,

HGM:cnp
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Monroe County@Bar Association
March 6, 2001

Paul Michael Hassett, Esq.
President, NYSBA

One Elk Street

Albany, New York 12207

Re: Report of the Special Committee on Cameras in the Courtroom

Dear Paul:

I write on behalf of the Monroe County Bar Association (MCBA) to report on the
MCBA’s position on the Cameras in the Courtroom proposal. We recognize the hard work and
effort that went into the creation of the report by the Special Committee on Cameras in the
Courtroom and appreciate the volunteer hours spent by Vince Buzard and his committee on this
issue. I would be remiss, however, if I did not express the MCBA'’s dismay at having been given
less than one month to review and analyze this very important issue.

Despite the short time frame in which we had to work, we circulated the Special
Committee’s report to our Board of Trustees, Criminal Justice Section and Litigation Section for
comment. On February 27, 2001, our Board of Trustees met and heard presentations by Vince
Buzard, in support of the proposal, and Brian Shiffrin, in opposition. After discussion and due
deliberation of the issues, the Board of Trustees adopted a resolution opposing allowing cameras
in New York State courtrooms unless all parties and victims in criminal cases consent to such
coverage and all parties consent in civil cases.

The MCBA Board of Trustees has concluded that the benefits of permitting cameras in
the courtroom are far outweighed by the potential harm to witnesses, crime victims, jurors,
defendants, parties and, ultimately, to the integrity of the judicial process. Both Federal and State
courts have clearly and consistently held that there is no constitutional right to audio-visual
coverage of courtroom proceedings. By contrast, there does exist a constitutional right to a fair
trial, which the MCBA feels will be negatively impacted by allowing cameras into the courtroom
without appropriate consent.

We thank you for giving us an opportunity to be heard on this important issue.

Very truly yours,

St A My

Cheryl A. Heller
President, MCBA
cc: Vincent Buzard, Esq.

1 Exchange Street, 5th Floor * Rochester, New York 14614-2098 * 716-546-1817 * FAX 716-546-1807
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RESOLUTION

BE IT RESOLVED that the Nassau County Bar
Association is against the use of cameras in trial level
courtrooms but would not be opposed to the use of
cameras on the Appellate Level.

Adopted: March 13, 2001
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A. Vincent Buzard, Chair

Special Committee on Cameras in the Courtroom
New York State Bar Association

One Elk Street

New York, NY 12207

Dear Mr. Buzard:

On behalf of the Board of Directors of the New York County Lawyers'
Association, we applaud the outstanding efforts of you and the Special Committee on
Cameras in the Courtroom on this important topic. NYCLA’s Board has considered
the Special Committee’s Report and adopted the following position at its meeting on

March 12, 2001:

NYCLA endorses the adoption of permanent legislation to permit courts to
consider and grant an application for audio-visual coverage of court proceedings.
NYCLA also endorses the recommendations included in the Report, with the
following exceptions and provisos:

o There shall be no audio-visual coverage of Family Court proceedings,

» There shall be no audio-visua! coverage of any criminal court proceeding
(in any court exercising criminal jurisdiction, including but not limited to
New York State Supreme Court, County Courts, New York City Criminal
Court and Jocal courts), without the express consent of the prosecution and
the defense;

o 1In atrial of certain offenses, the consent of the victim shall also be required
for audio-visual coverage, or, if the victim is deceased, or under the age of
eighteen, or so mentally impaired as to be unable to give informed consent
to such coverage, a family member of such victim, or the legal guardian or
representative of the legal guardian shall be authorized to give such consent.
At this time, NYCLA’s Board has not determined specifically to which
offenses this provision should apply.

o In all other matters, any appeal of a determination granting or prohibiting an
application for audio-visual coverage shall be to the appropriate Appellate
Division,



NYCLA's Position on
Cameras in the Courtroom
Page 2; 3/14/01

We respectfully request that NYCLA's views be circulated to the House of
Delegates.

Sincerely,
Crpg @ Korty
Craig A. I%andy
President

CAL/rz









Douglas G. O’Brien, Esq.
195 Central Parkway
Mt. Vernon, NY 10552
914-668-7361

dgob@mindspring.com

March 23, 2001

The House of Delegates
New York State Bar Association

Dear Delegate:

1 write to you as an individual member of our Association. I am Vice Chair of the
Special Committee on Cameras in the Courtroom, and an active broadcast journalist.
Presently, I am employed as a newscaster at WINS Radio in New York City, and have
been an editor at ABC and NBC, the News Director at WNBC, and the General Manager
of WNYC. 1Ibegan my career in Corning, Horseheads and Elmira. I have many

reservations about the Report of the Special Committee, but urge your approval
nonetheless.

Never in the16 years I have worked in your behalf has any single word generated so
much excitement and emotion as the word “television.” The myths surrounding it are
much the same as the false assumptions often expressed about the legal profession Chief
among them in both instances is the supremacy of money as motivator. Beyond the fact
that nearly everyone seeks a comfortable income, and discounting those few greedy
individuals that are found in every endeavor, the degree to which broadcast journalists are
driven by economic interest is no greater than what is found among lawyers.

From a strictly financial viewpoint, coverage of the courts costs radio and television
stations money. At its simplest, there is the same investment of labor, equipment and
~ time as in any enterprise, and in what we might call “routine” coverage of court
proceedings there will be about the same outlay as for the coverage of any other news
story. Most of the time, however, court coverage costs considerably more, and
sometimes exponentially more (the Special Committee’s Report guarantees this by
eliminating all routine situations). In instances of extended coverage of court
proceedings, the cost of labor, equipment and time increases dramatically.

Additionally, lost revenue quickly becomes a factor. During coverage of the trial of the
New York City police officers accused in the Amadou Diallo killing, as an example,
stations lost thousands upon thousands of dollars in lost revenue alone, because
commercial time was superseded by coverage time. Commercial time in a broadcast day
is finite; lost revenues usually cannot be recouped. Moreover, advertising rates can’t be
increased incidentally as they are subject to much broader market pressures than just
improvement in listener or viewer ratings attributable to one news story or any series
them.



Editorially, the desire by broadcast journalists to use their equipment in the coverage of
court proceedings is driven by the very same considerations as those expressed by the
Best Evidence Rule. An audio or video recording of something is far less subject to error
than a narrator’s reconstruction. Showing testimony is better than reciting from the
record, or from notes hastily taken. A photograph is more accurate than a drawing or
verbal description. As with the Best Evidence Rule, the issue is solely one of veracity.

The Special Committee’s Report will not be popular with the media. The restrictions
proposed in it are onerous, especially for radio and television stations in smaller
communities. In my judgment, a journalist, with or without equipment, should be treated
no differently than any member of the public; yet the Special Committee’s Report most
certainly relegates radio and television journalists to a second-class status with respect to
attendance to court business. As a practical matter, if the Special Committee’s
recommendations become law, broadcast access to the courts in New York State will be
under very tight control.

But whether the Special Committee’s Report has any bearing on news media operations
is fundamentally beside the point. :

Many in the bar seem to feel that television is something from which people, women and
children most particularly, must be protected. In my experience, individual Americans of
all ages and irrespective of sex are far more resilient than this attitude suggests. I voted
against most of the protections in the Special Committee’s Report as unnecessary and
over weaning. But whether and how the various media impact on denominated
populations is a sociological consideration also irrelevant to this discussion. Similarly,
whether any class of persons ought to have protection from supposed media intrusion,
especially in view of the enthusiastic consumption of that putative intrusion by virtually
all classes, including those seeking protection, is not germane.

The issue before you is the importance of openness of the New York State court system.

The Founders of our nation, working from the bitter experience of a frequently secretive
British colonial judicial system, mandated that public business be conducted in the full
glare of public scrutiny. Indeed, New York State’s Founders were among the most
vigorous advocates of the principle that openness is ultimately safer, and so better serves
parties and the public alike.

To be sure, neither radio nor television existed in 1788. However, the news media did.
On reading the publications of the day, one is shocked at the vituperation, sensationalism,
bias and carelessness encountered. Complaints about the media of the time parallel those
of our own day. Still, the Founders insisted on openness. Television would be of no
moment to them.

No degrees of the word “public” are contemplated in the First Amendment. The public is
not bound to show cause before gaining access to its own institutions. Rather, it is the
duty of public institutions to adapt to the public’s changing habits. That the public’s
habit of in-person attendance at court has evolved into attendance through journalistic



surrogacy, with all of its attendant tools, ought generate no more discussion than how
most effectively to accommodate it.

There is nothing in common law jurisprudence that conveys upon an individual attorney a
power superior to a judge in the conduct of a court’s business. There is nothing in
American jurisprudence that makes an individual attorney the arbiter of record where the
First and Sixth Amendments are in conflict. It is the function of a judge to run a court. It
is the function of the court to balance rights and responsibilities. Yet, by recommending
that an attorney have sole discretion to determine whether the public shall have the
opportunity to hear or see a participant in public business, the Association’s current
position proposes to upset that scheme. An attorney represents a party only, not the court
and not the community. We, as a people, have never contemplated automatically placing
the interests of an attorney, a party, nor any single individual or entity above everyone
else’s. To propose otherwise is to move onto extremely dangerous ground. The distrust
of the bench manifested by this view should be very, very worrisome to us all.

I also worry greatly that we as a profession will discard a potentially powerful tool for
bringing us closer to those we serve. As you may know, all of my work for the
Association has been focused on improving the public perception of the bar and the
courts. I believe most sincerely that radio and television are the best conduits available to
us, and that the best thing the public can hear and see is the members of our profession
working hard on behalf of others.

You have been provided statistics in other correspondence that can be taken to indicate a
lack of enthusiasm on the part of the public, bar and bench for audio-visual coverage of
New York State courts. Frankly, I found the numbers better than I would have supposed,
given when and under what circumstances they were compiled. None of the proffered
statistics are specific to people with experience with audio-visual coverage of the courts,
and all of them relate to a period in which experience was haphazard at best.

But that is part of the past; my concern is what we do now to improve our community
standing in the future. After 35 years of experience in all facets of broadcasting, I can tell
you with absolute certainty that a regular diet of broadcast coverage of New York State’s
courts will most definitely improve the standing of New York State’s lawyers among
their fellows. If the public’s trust and confidence is what we seek, there is no better
means to that end than to allow the public every opportunity — every opportunity — to see
us at work.

Opening our courts to modern technology is our duty, and it is in our interest. The
important thing, the vital thing, is to lay some foundation stones upon which to build a
modern attitude toward public access to our courts. The Special Committee’s Report
does that. -

Respectfully,
Dou%g;as gi%’Brien
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SPECIAL COMMITTEE ON PUBLIC TRUST AND CONFIDENCE IN THE LEGAL SYSTEM

ELLEhN_LiEBERMAN

air
Debevoise & Plimpton
875 Third Avenue
New York, NY 10022

212/909-6096
FAX 212/909-6836

TO: : Executive Committee
House of Delegates

DATE: March 27, 2001
RE: Audio-visual coverage of court proceedings

The Special Committee on Public Trust and Confidence in the Legal System ("Public Trust Committee")
was established to examine and propose means of fostering the public's confidence in the legal process.
An understanding of how the legal system operates is a pervasive, and perhaps the most important,
factor in improving the public's trust and confidence. For that reason, we stated in our report that was
approved by the House of Delegates in January that we look forward to the report and recommendations
of the Special Committee on Cameras in the Courtroom ("Cameras Committee") concerning the
provision for audio-visual coverage of court proceedings in criminal and civil matters.

In June 2000, prior to establishment of the Cameras Committee, the Public Trust Committee strongly
endorsed cameras in the courtroom, while also recognizing that audio-visual access to court proceedings
must be accompanied by appropriate safeguards to protect due process and fair trial. The studies and
report of the Cameras Committee were not then available and we approved the Association’s prior
position that called for coverage with the consent of the parties. '

We commend the Cameras Committee for its thoughtful report and have taken the opportunity to review
and revisit the issue. From the perspective of public trust and confidence in the legal system, we
strongly re-endorse the concept of cameras in the courtroom and a clear majority of the Public Trust
Committee approves and supports the specific recommendations of the Cameras Committee, convinced
that the protections provided under the new proposal are appropriate and will effectively safeguard the
rights of parties. We note in particular that under the proposal there is no presumption in favor of or
against cameras (except for certain cases involving children, matrimonial matters and sex offense cases
where coverage is prohibited or the presumption is against coverage); that the determinations will be
made case-by-case by judges who will consider a whole range of factors with particular attention to the
wishes of the parties; and that the determination is subject to de novo review. Members of the Public
Trust Committee were also concerned that requiring the consent of parties would mean that few trials
would be filmed (the experience in other states) and, thus, the public trust.and confidence benefits of the
proposal would be negligible.

In taking its position, the Public Trust Committee polled its members and also conducted a conference

call to discuss the issues and perspectives. We are most appreciative of the opportunity to provide our
comments.

Do the Public Good ® Volunteer for Pro Bono












COUNTY OF BROOME
SURROGATE'S COURT CHAMBERS
BINGHAMTON, NEW YORK
13801

EUGENE E. PECKHAM
SURRQOGATE JUDGE

February 8, 2001

A. Vincent Buzard, Esq.

Chair of Special Committee on Cameras in the Court Room
New York State Bar Association

One Elk Street

Albany, NY 12207

Dear Vince:

In reviewing the report of your committee, it occurs to me that you have not considered
separately the possibility of cameras in Surrogate’s Court matters. I would suggest that your
committee consider whether cameras ought not to be banned in all Surrogate’s Court matters just
as you have recommended that they not be permitted in the Family Court.

Surrogate’s Court matters almost inevitably involve intra-family disputes that can only be
exacerbated by cameras in the same way as Family Court matters. Particularly sensitive are
guardianship hearings pursuant to Article 17 and 17A of the Surrogate’s Court Procedure Act and
Article 81 of the Mental Hygiene Law. In the Article 17 and 17A guardianships you are dealing
with children or mentally retarded or developmentally disabled persons. In Article 81 proceedings
you are dealing with adults, but the respondents are persons who are alleged to be suffering from
a mental disease or defect or some other disabling illness necessitating the appointment of a
guardian. Exposing the children and other disabled persons involved to the potential publicity that
might result from cameras in the court room could have the same devastating effect on the
children and disabled that you recognize in your report in regard to victims of sexual assault,
domestic violence, and bitter divorce and custody disputes.

Other typical Surrogate’s Court matters can involve contests over the probate of a Will,
administration of an estate, or the final accounting by an executor or administrator. Again, these
matters typically involve disputes between family members and can create bad feelings between
those family members. Exposing them to the publicity inherent in cameras in the court room and
possible presentation on the évening news, will most likely result in making the bad feelings
stronger and more difficult to resolve. Reconciliation by the family after the dispute has been
concluded would be more difficult if the family’s dirty linen has been subject to the publicity
resulting from cameras in the court room in all these types of matters.

As your report says, “a more restrictive access standard for cameras is justified by the



nature of the access sought and heightened privacy interest in family...matters. Audio/visual
coverage is particularly intrusive and intimidating.” I would suggest that this is equally as much
true in the Surrogate’s Court as it is in the Family Court.

Accordingly, I would recommend that your committee consider amending its report to
provide that cameras would not be permitted in all Surrogate’s Court matters. Thank you very
much for your consideration.

Sincerely yours,

igou0. S Yaublain

Eugene E. Peckham
Surrogate Judge
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CHAMBERS OF THE SURROGATE
262 OLp CounTtrY RoAD
MiNneoLa, NY 11501

March 26, 2001

New York State Bar Association

One Elk Street
Albany, New York

Attn: A. Vincent Buzard, Esq.

Chairman of Special Committee on Cameras in the Courtroom

Mr. Bradley G. Car

Director of Media Service

Dear Vince & Brad:

HON. HELENE E, WEINSTEIN
CHAIRWOMAN, ASSEMBLY JUDICIARY
COMMITTEE

HON. JAMES V. LACK
CHAIRMAN, SENATE JUDICIARY
COMMITTEE

HON. FRANZ S. LECHTER
MINORITY RANKING MEMBER
SENATE JUDICIARY COMMITTEE

HON. CRAIG J. DORAN
MINORITY RANKING MEMBER
ASSEMBLY JUDICIARY COMMITTEE

ANDREW L. MARTIN
COUNSEL

JOSEPH KARTIGANER
ADVISOR

As far as the Advisory Committee is concerned regarding the cameras in court for the
Surrogate’s Court, we adopt the position of Judge Peckham, the Surrogate of Broome County, as
well as the comments of Judge Yates.

We do not think it appropriate that a program for cameras in the court apply to the

Surrogate’s Court for the reasons set forth in their correspondence to you.

With best regards.

CRR/lh/>

k,
cc: Hon. John T. Buckley
Hon. Eugene E. Peckham

Hon. James A. Yates

Very truly yours,

7

Chairman

7 b .
C. RAYMOND RADIGAN
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March 28, 2001

A. Vincent Buzard, Esq.

Chair, Special Committee on Cameras
In the Courtroom

New York State Bar Association

One Elk Street

Albany NY 12207

RE: Final Report and Recommendations of the
Special Committee on Cameras in the Courtroom

Dear Mr. Buzard:

At the outset, the Health Law Section commends the Chair and the Special
Committee on Cameras in the Courtroom ("Special Committee") for their
hard work, as reflected in the Special Committee's thorough and thoughtful
report and recommendations. Furthermore, the Health Law Section thanks
the Special Committee for its consideration of our comments on this
important issue.

As you are aware, the Health Law Section endorses both the passage of an
audio-visual coverage statute, which does not sunset, subject to any
limitations which the State Bar Association deems appropriate; as well as
the inclusion of an assessment of the potential harm to patient-health care
provider relationship as a factor for consideration by the court in
determining whether cameras are appropriate in a particular action. The
Special Committee's recommendations did not specifically adopt these
positions of the Health Law Section. The Special Committee recommended
legislation authorizing a two-year experiment permitting cameras in the
courtroom. The Special Committee further recommended that in
determining whether cameras are permitted in a specific action, the court
shall consider among other factors, the "privacy rights of all participants in
the proceeding, including witnesses, jurors and victims." Although the
recommendations of the Special Committee do not go as far as the Health
Law Section sought in both regards, we are mindful of the dynamics in
forging New York State Bar Association policy.

Do the Public Good ® Volunteer for Pro Boro



In recognition of the above considerations, the Health Law Section supports the Final Report and
Recommendations of the Special Committee on Cameras in the Courtroom.

Yours truly,

I Rutio

Salvatore J. Russo
Second Vice Chair

c. Tracy E. Miller, Chair
Lisa J. Bataille
Bradley G. Carr
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Women’s Bar Association
OF THE STATE OF NEW YORK
FOR IMMEDIATE RELEASE
Fi{OM: WOMEN'’S BAR ASSOCIATION OF THE STATE OF NEW YORK

P.O. Box 936, Planetarium Station, New York, NY 10024-0546
Website: www.wbasny.org

PR CONTACT: MARK TAYLOR, TAYLOR-GRANT COMMUNICATIONS
(212) 453-2804 phone; (917) 406-8148 cell; c-mail: tylrgmt@aol.com

CAMERAS IN THE COURTROOM
THE WOMEN'S BAR ASSOCIATION OF THE STATE OF NEW YORK SAYS
ROLL ‘EM —~ WITH RESTRICTIONS

(New York, NY) — March 12, 2001 — (New York, NY) Deborah Kaplan, President of the
Women's Bar Association of the State of New York (*“WBASNY*), recently announced that
WBASNY now supports permitting oameras back into New York courtrooms except in oases
involving domestic violence, sex offenses and matrimonial issues. WBASNY leadership emphasize
that only with these important protections in place are cameras in the courtroom appropriate.

**So much of what passes for televised court proceedings — the ‘made for TV’ shows of celebrity
judges — bears little resemblance to real courtroom events.” Kaplan asserts, “Coverage of actual
typical proceedings will give the general public a sounder, more comprehensive view of the legal
proocess and will also inorease the public’s trust and confidence in the legal system.”

“WBASNY is not aware of any empirical evidence to suggest that jurors in a televised proceeding
react differently than those in an untelevised setting. There is nothing to indicate that the delivery of
justice is impaired by audiovisual proocedures in any way.”

"With audiovisual coverage of courtroom proceedings widespread, permissible in 48 out of 50 states,
New York’s prohibition stands in stark contrast to the rest of the nation.”

"As a result of authorizing legislation, from 1987 until June 30, 1997, civil and oriminal trials in New
York were televised on an experimental basis. Despite numerous studies concluding that audiovisual
coverage should continue, legislation extending such coverage is lacking,”
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"That is why WBASNY now supports the use of cameras in courtrooms and backs Assembly Bill
10572, with the proviso that the bill be amended to inolude the following rebuttable presumption:

“WBASNY opposes audiovisual coverage in domestic violence, sex offense and
matrimonial cases. Further, WBASNY vigorously supports an absolute ban on
audiovisual coverage of family court prooeedings, including custody and visitation, family
offense and paternity cases. Particularly in oases involving children, the adverse
consequenoes of coverage outweigh any public interest or benefit to society. These
safeguards must be steadfast and olear.

“WBASNY believes that sexual offense victims must have an absolute right to decide
whether or not cameras will be permitted at their proceedings. Viotims of domestio
violence should be afforded the same protection.”

“The best way to safeguard against harm from inappropriate audiovisual coverage is to
permit participants in these types of cases veto power. With neoessary protections in place,
WBASNY believes it will be beneficial to both the broader community and to the court
system itself, to permit cameras in the courtroom.”

Hith

WBASNY is the professional membership organization of choice for women attorneys in New York.
For over two decades, WBASNY has been a singularly important resource for women lawyers’
professional networking; moreover, members reoeive benefits of value not only to their careers but
also to their personal lives.

Through involvement with 15 local chapters and 35 active statewide committees, WBASNY members
collaborate with one another on a variety of issues and glean invaluable professional networking as
well as opportunities to perform much-needed public and community service.

WBASNY’s mission is to promote the advancement of women in society and in the legal profession,
to promote the fair and equal administration of justice, and to act as a unified voice of significance to
women generally and women attorneys in partioular.
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