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Message From the Section Chair 
By Jennifer F. Hillman 

As I write this column, I 
have just finished my last exec-
utive committee virtual meeting 
as Chair. In my first column as 
incoming Chair of the Section, 
I wished us all brighter days in 
2021. While not quite the year 
(or the brighter days) that I 
imagined, this year has been re-
warding all the same. I have tru-
ly enjoyed the discussions, the 
successes and the challenges.

Our Fall Meeting entitled “Til Death (Or Divorce) 
Do Us Part: Intersection of Trusts and Estates, Family 
and Matrimonial Law” was well-received and well-at-
tended. Co-chairs Tara Pleat and Lois Bladykas put to-
gether a fantastic program reviewing pre-nuptial agree-
ments, divorce settlements and the right of election, is-
sues faced by divorcing parents who have children with 
special needs and a view from the bench with several 
judges who handle both surrogate’s court and matrimo-
nial matters. I hope that we can continue to learn from 
each other on issues where our practices overlap. 

Looking forward to the Annual Meeting, Co-chairs 
Deborah Kearns and Angelo Grasso are crafting a pro-
gram around gifting, including planning and litigation 
aspects. While the Annual Meeting program will not be 
in person, I encourage you all to take advantage of the 
in-person NYSBA events as an opportunity to get to-
gether with colleagues. 

I am pleased to report that several legislative initia-
tives of the Section were approved by the NYSBA Ex-
ecutive Committee this fall including proposals which 
would authorize the remote witnessing of wills and re-
mote notarization of estate planning documents (which 
were an outgrowth of a joint task force with the Elder 
Law and Special Needs Section), as well as a proposal 
which seeks to harmonize certain debtor and creditor 
laws. Several years ago, the Section began work on a 
New York Trust Code to codify New York common law 
related to trusts. This extensive project continues to be a 
Section legislative priority, as we continue to work with 
the legislature to promote its enactment. 

The Section otherwise remains very active in ad-
vancing legislative priorities important to our area of 
law. Our various committees work tirelessly on issues 
such as lost trusts, amendments to the right of election 
statute, posthumous annulments and the right of elec-
tion, trustee commissions on charitable trusts, as well as 
creditor’s rights and Crummey powers (to name just a 
few). Thank you to all of our committee members for 
their hard work and dedication. 

It was an honor to serve as Chair this year, along with 
my fellow officers Laurence Keiser, Chairperson-Elect, 
Michael Schwartz, Secretary, and Patricia Shevy, Trea-
surer. I look forward to us all meeting together again in 
person.

Jennifer F. Hillman

Contribute to the NYSBA Journal and 
reach the entire membership of the 
state bar association
The editors would like to see well-written and researched 
articles from practicing attorneys and legal scholars. They 
should focus on timely topics or provide historical context for 
New York State law and demonstrate a strong voice and a 
command of the subject. Please keep all submissions under 
4,000 words. 

All articles are also posted individually on the website for 
easy linking and sharing.

Please review our submission guidelines at www.
nysba.org/JournalSubmission.
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Message From the Editor
By Nicholas G. Moneta

In this issue, Catherine 
Eberl provides a helpful expla-
nation of the taxation of New 
York trusts; Gary B. Freidman 
presents the first part of his 
two-part series, which dis-
cusses the utility of contempt 
proceedings in the Surrogate’s 
Court and the differences be-
tween civil and criminal con-
tempt proceedings; and Ray-
mond C. Radigan and Kassan-
dra Polanco address proposed 
legislation that would increase the commissions of an 
individual charitable trustee and allow such commis-
sion to be derived from both the income and principal 
of a wholly charitable trust. Our recurrent columnists, 
Paul S. Forster, Ilene S. Cooper, David Pratt, and Hayley 
Sukienik, offer their summaries of a wide array of recent 
court decisions affecting our practice area. 

Many thanks to those who have contributed to this 
volume and to all those who worked on each volume 
this year. 

We continue to urge Section members to participate 
in our publication. CLE credits may be obtained. Please 
consider submitting an article for publication in the Jour-
nal. We look forward to reading your work in 2022!

The editorial board of the Trusts and Estates Law 
Section Journal is:

Nicholas G. Moneta  nicholas.moneta@rivkin.com
Editor-in-Chief
Avigail Goldglancz  avigail.goldglancz@ 
Associate Editor pillsburylaw.com
Thomas V. Ficchi  thomas.ficchi@lw.com 
Associate Editor
Naftali T. Leshkowitz  ntl@leshkowitzlaw.com 
Associate Editor
Shaina S. Kaimen  shaina.kamen@hklaw.com 
Associate Editor

Nicholas G. Moneta

If you have written an article you would like 
considered for publication, or have an idea for one, 
please contact the Editor-in-Chief:

Nicholas G. Moneta 
Trusts & Estates Law Section Journal

Rivkin Radler, LLP
926 RXR Plaza

Uniondale, NY 11556-0926
nicholas.moneta@rivkin.com

Articles should be submitted in electronic document 
format (pdfs are NOT acceptable), along with 
biographical information.

N E W  Y O R K  S T A T E  B A R  A S S O C I A T I O N

REQUEST FOR ARTICLES
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New York Taxation of Trusts: In-Depth Review and 
Planning Opportunities
By Catherine B. Eberl

Across the 50 states, there are numerous, varying 
regimes for the state income taxation of trusts. States 
consider factors such as where the trust is administered, 
where the trustees are domiciled, and where the trust cre-
ator lived when assets were contributed to the trust. And, 
a handful of states have decided to not tax trusts at all. 

New York is one of the states that focuses on the do-
micile of the trust creator in determining whether a trust 
is a resident trust for income tax purposes. New York 
will treat a trust as a resident trust if property was trans-
ferred to the trust by: 

(1) a person domiciled in this state at the time such 
property was transferred to the trust, if such trust 
or portion of a trust was then irrevocable, or if 
it was then revocable and has not subsequently 
become irrevocable;1

(2) a person domiciled in this state at the time such 
trust, or portion of a trust, became irrevocable, if 
it was revocable when such property was trans-
ferred to the trust but has subsequently become 
irrevocable;2 or

(3) the will of a decedent who at his death was domi-
ciled in this state.3

Any trust that is not a resident trust is instead cate-
gorized as a nonresident trust.4 

New York will tax a resident trust on all of its in-
come, wherever earned. There may be, but not always, 
an offsetting credit for taxes paid to another state. By 
contrast, a nonresident trust must only pay New York 
income tax on income that is sourced to New York State.5 

So long as a trust is taxed as a grantor trust for fed-
eral income tax purposes, the resident/nonresident di-
chotomy does not apply. Such a grantor trust is ignored 
for state level income taxes purposes, and all income 
will be reported on the trust creator’s personal return. 
Once the trust ceases to be a grantor trust, then it will be 
taxed as either a resident trust or nonresident trust. 

Resident Trusts and Partial Resident Trusts
The first threshold question in determining whether 

a trust is a resident trust is to determine the domicile of 
the trust creator. Domicile is deemed to be the place that 
an “individual intends to be such individual’s perma-
nent home—the place to which such individual intends 
to return whenever such individual may be absent.”6 
Even if a taxpayer has not spent one day in New York in 
the last two years, the taxpayers could still arguably be 
a New York domiciliary if they have not made another 
place their home, and taken up domicile there.7 

The governing law of the trust is not determinative. 
If a New York domiciliary creates and funds an irrevoca-
ble Delaware trust, the trust is still deemed to be a New 
York resident trust. 

Catherine B. Eberl is a partner at Hodgson Russ 
LLP, in the firm’s Buffalo office. Her practice covers 
all areas of estate planning, with a focus on state level 
fiduciary income tax planning for estates and trusts, 
cross-border planning, and charitable organizations.
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(2) the entire corpus of the trust, including real and 
tangible property, must be located outside the 
state of New York; and 

(3) all income and gains of the trust must be derived 
from or connected with sources outside the state 
of New York, determined as if the trust were a 
nonresident trust.10 

Trusts that meet this test are often referred to as 
“exempt resident trusts.” As long as a trust continues to 
qualify as an exempt resident trust, New York will not 
be able to tax the trust.11 

First Prong: No New York Trustees
On its face, the first prong of the test looks simple 

enough—in order to be an exempt resident trust, all of 
the trustees must be domiciled outside New York State. 
However, care must be taken when applying this test to 
trusts in which decision-making authority is not solely 
vested in the trustees, such as directed trusts.

In a 2004 Advisory Opinion,12 which is commonly re-
ferred to as the “Rockefeller opinion” because it was re-
quested for a Rockefeller family trust, the Department of 
Taxation and Finance took the position that certain trust 
advisors may be deemed to be de facto co-trustees. In that 
case, the trust agreement provided for an advisory com-
mittee, which had the power to direct the trustee with re-
spect to trust distributions and investments. The depart-
ment held that because the committee had a “controlling 
power” over the performance of some part or all of the 
“trustee’s functions and duties,” the advisors would be 
considered to be co-trustees of the trust for purposes of 
this prong of the test.

Under the test articulated in the Rockefeller opin-
ion, only advisors that have been given the ability to 
control the trustee’s functions and duties, or that have 
been directly given the authority to exercise trustee-like 
functions, should be deemed to be co-trustees. Distri-
bution decisions and management of trust investments 
are core trustee activities, and the department will most 
likely view advisors who can control these decisions as 
co-trustees. On the other hand, it seems that a trust pro-
tector who has a limited role, such as receiving trust ac-
count statements on behalf of the beneficiaries, and who 
has no power to actually control the trustee, should not 
be considered a co-trustee.

While the Advisory Opinion is not binding law, it 
is a clear indication of the position that the department 
will take on audit when reviewing whether a resident 
trust has met the first prong of the test. Taxpayers who 
are looking to qualify a trust as exempt resident, and 
who are looking to avoid a fight with the department, 
should consider removing not only the New York domi-
ciled trustees, but also the trust advisors who are domi-
ciled in New York. 

Notably, the test does not look at when the trust 
was created, but when property was transferred to the 
trust. This can result in trusts that are treated as partially 
resident and partially nonresident if multiple transfers 
have occurred.8 For instance, a trust creator may form 
and fund a trust while domiciled in New York, and ev-
ery year thereafter continue to make additional annu-
al exclusion gifts to the trust. Ten years later, the trust 
creator moves to Florida, becomes a Florida domiciliary, 
and continues to make gifts to the trust. The gifts made 
after the change of domicile are deemed to be made to a 
nonresident trust; this is the case even if the trust is still 
governed by New York law. This partial resident, partial 
nonresident trust scenario may also exist when multiple 
individuals make gifts to the same trust. If a New York 
grandmother forms and funds a trust, and an Ohio uncle 
also decides to make contributions to the trust, only the 
portion of the trust attributable to the New York grand-
mother will be deemed to be a New York resident trust. 

Only the portion of the trust’s income attributable 
to the resident portion of the trust must be reported to 
New York and will be subject to New York income tax.9 
New York has not issued any rules or instructions on 
how to report a trust that is both resident and nonres-
ident, leaving the trustee to come up with a defensible 
apportionment method on his or her own. 

To avoid this complex income tax reporting, a trust 
creator who is making annual gifts to a trust may want 
to consider creating and funding a new trust upon a 
change of domicile. Or, if possible, the trustee can sev-
er an existing trust into two trusts, one which will own 
the New York resident trust assets, and one which will 
own the assets contributed after the change of domicile. 
Further, in many cases, it is wise to discourage multi-
ple donors from different states from making gifts to the 
same trust, as this can lead to a trust that is resident and 
nonresident in New York, and potentially even partially 
resident in another state.

Exempt Resident Trusts
Once a trust is a resident trust, it is always a res-

ident trust. Individuals born in New York may at any 
time choose to move to another state, relinquishing their 
New York domiciliary status and removing themselves 
from the taxing jurisdiction of the state. A New York res-
ident trust, on the other hand, can never shed its resi-
dent trust status. 

However, in any year that a resident trust meets the 
so-called “three prong test,” the trust will not be subject 
to New York income tax in that year. To meet the require-
ments of the three prong test:

(1) all of the trustees must be domiciled in a state 
other than New York; 
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The statute provides that “all income and gains . . . 
must be derived from sources outside of New York.”15 
There is no authority directly on point, and in these 
situations, the trustee must assess its own fact pattern 
and comfort level in determining how to report a trust 
that has New York income that is completely offset by 
New York losses.

As this authority makes clear, a trustee seeking to 
meet the three-prong test must carefully review the 
trust’s asset holdings to assess the potential that the as-
sets will produce New York source income. Significantly, 
income from intangible assets, including interest, divi-
dends, or gains from the sale or exchange of property, 
is not sourced to New York unless such income derives 
from property employed in a business carried on in 
New York.16 As a result, if a trust’s only assets are shares 
in C corporations, ETFs, and mutual funds, for purposes 
of applying the third prong, the trust will not have New 
York source income as the only income earned by the 
trust is attributable to intangible assets. But if the trust’s 
brokerage account holds publicly traded partnerships 
(PTP), the trustee should investigate as to whether the 
PTP has New York activities that may result in New 
York K-1 income being carried out to the trust. Simi-
larly, trustees of trusts that own investments in S cor-
porations, LLCs, and partnerships should be aware of 
whether these business entities have New York source 
income that will pass through to the trust. 

The sourcing of income from New York municipal 
bonds has recently become a bit uncertain. In an Advi-
sory Opinion issued in 2020, the department alluded 
that income that a trust received from New York tax ex-
empt bonds would be deemed to be New York source 
income.17 This author disagrees with the department’s 
apparent position, which directly contradicts New York 
statutory authority providing that income from intangi-
ble assets, including interest income, will not be sourced 
to New York unless such income is attributable to prop-
erty employed in a business carried on in New York.18 
Nevertheless, given the department’s recent authority, a 
cautious trustee looking to avoid a fight may decide to 
avoid investing in New York municipal bonds.

In situations where a trust owns assets that do, or 
may, throw off New York source income, the trustee 
should consider the feasibility of severing the trust into 
two trusts, isolating the assets that produce New York 
source income into one trust, so that at least the second 
trust can meet the three prong test.

Mid-Year Changes 
The department has specifically acknowledged that 

a trust can shift from resident taxable to exempt resident 
mid-year.19 In a 2010 Advisory Opinion, the department 
ruled on a trust that started the year with two trust-
ees—one who was a New York domiciliary, and one 
who was a New York non-domiciliary. On August 1, the 

Second Prong: No New York Assets
To meet the second prong of the test, all of the trust 

assets must be located outside of New York. A trust 
planning to meet the three prong test must divest itself 
of any tangible property—such as real property, cars, or 
artwork—located in New York. All intangible property 
is deemed to be located at the domicile of the trustee.13 
As such, if the trustee is domiciled outside of New York, 
meeting the first prong of the test, then all intangible 
property will be deemed to be located outside of New 
York State as well. This is true even if the trust owns a 
savings account at a New York bank, or if the trust owns 
shares of stock in a corporation formed under New York 
State law; these assets will be deemed to be outside of 
New York if the trustee is domiciled outside of New 
York. 

Third Prong: No New York Source Income
The third and final prong of the test requires that all 

income and gains of the trust be derived from sources 
outside of New York, determined as if the trust were a 
nonresident trust. New York source income of a nonres-
ident trust includes income, gains, losses or deductions 
from: 

(1) real property and tangible personal property lo-
cated in the state; 

(2) services performed in the state; 

(3) a trade, profession, occupation, or business car-
ried on in the state; 

(4) a partner’s or shareholder’s share of New York 
source partnership or New York S-corporation gain or 
income; 

(5) “any gain from the sale, transfer, or other dispo-
sition of shares of stock in a cooperative housing corpo-
ration in connection with the grant or transfer of a pro-
prietary leasehold, when the real property comprising 
the units of the cooperative housing corporation is locat-
ed in New York State;” and 

(6) income received related to a trade, profession, oc-
cupation, or business previously carried on in the state.14

The department takes the position that even one 
penny of New York source income will cause the trust to 
fail the third prong, making the trust taxable in New York 
for that year. This is true even if the trust had $10,000,000 
of income in a given year, and only $1 of that income 
was attributable to New York sources. In that case, the 
full $10,000,000 will be subject to New York income tax. 

When analyzing this last prong, a question often 
arises with respect to trusts that have New York income 
and New York loss, which result in a net loss. If the 
trust has $5 of New York source income, and $10,000 
of New York loss, does the loss cancel out the income? 
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a year-by-year basis. Even if a trust fails the three-prong 
test in one year, the trustee can attempt to rearrange the 
trust’s affairs to meet the test in the subsequent year 
(or even mid-way through the taxable year), so that the 
trust is free from New York taxation. 

New York domiciliary trustee died. The trust did not 
have any New York assets or New York source income. 
The department held that as of Aug. 2, the trust met the 
three-prong test, and was not taxable in New York from 
Aug. 2 to the end of the year.  

Reporting Requirements
A New York resident trust must file a New York in-

come tax return even if the trust meets the three-prong 
test.20 In such case, the trustee files a return showing no 
tax due, and must attach Form IT-205-C, which certifies 
that the trust meets the three prong test.21 The failure to 
file the return in New York could result in a $150-a-month 
penalty, but not to exceed $1,500 a year.22

Accumulation Distribution Regime
In many cases, it is easy enough to meet the three-

prong test and remove a resident trust from the reach 
of New York taxation. The three-prong test is rooted in 
New York constitutional law,23 and therefore cannot eas-
ily be modified by the legislature. Apparently frustrated 
by the perceived loss of revenue from exempt resident 
trusts, the legislature took a sideways attack at the three-
prong test in 2014, when it enacted the accumulation 
distribution regime.24 

If a New York exempt resident trust accumulates 
income year over year, when it ultimately makes a dis-
tribution of income to a New York resident, the resident 
may be taxed both on current year income carried out 
from the trust on a K-1, and potentially on the prior year 
undistributed income as well.25 Instead of reinventing 
the wheel, New York simply borrowed from the Inter-
nal Revenue Code, providing that the amount that will 
be added to the New York resident’s gross income must 
be calculated under the federal accumulation distribu-
tion regime, as if such regime still applied to domestic 
trusts.26 The nuances of calculating the amount of the 
deemed accumulation distribution are beyond of the 
scope of the article, but several noteworthy provisions 
of the calculation should be mentioned here. First, the 
regime only applies to income accumulated in the trust 
after Jan. 1, 2014. Second, with respect to an individual 
beneficiary, the regime only applies to income that was 
accumulated after the beneficiary turned 18, and after 
the beneficiary became a New York resident. Finally, the 
regime applies to ordinary income only, and not capital 
gains. 

Conclusion
Once a trust is a New York resident trust, it will al-

ways remain a New York resident trust. But with careful 
planning and analysis, in many instances it is possible 
for the trust to qualify as an exempt resident trust that 
will not have to pay New York income taxes. The appli-
cation of the three-prong test is a snapshot, applied on 
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Contempt Proceedings in the Surrogate’s Court
By Gary B. Freidman

This article is being presented in two parts. The first part 
will focus on the utility of contempt proceedings and the dif-
ferences between civil contempt and criminal contempt pro-
ceedings. The second part will focus on the practice and proce-
dure in the Surrogate’s Court.

A contempt adjudication (or the threat of one) is a 
powerful weapon in enforcing Surrogate’s Court orders 
and decrees.1 Many orders issued by the Surrogate’s 
Courts direct the performance of an act, rather than sim-
ply the granting or denying of a motion. For example, a 
court may issue an order:

• directing a fiduciary to account under Surro-
gate’s Court Procedure Act (SCPA) 2206;

• directing a respondent to attend and be exam-
ined in an SCPA 2103 discovery proceeding; 

• directing the return of property to the estate after 
the turnover phase of an SCPA 2103 proceeding 
is completed; 

• granting relief against a fiduciary in one of the 
SCPA 2102 “miscellaneous proceedings”; 

• directing delivery of property following a re-
verse-discovery proceeding; 

• restraining a fiduciary or party from taking cer-
tain actions;

• “so-ordering” a settlement agreement; or 

• directing payment or distribution in an account-
ing proceeding.

What makes a Surrogate’s Court contempt power so 
unique is that even a Surrogate’s Court decree directing 
the payment of money can, in certain circumstances, be 
enforced through a contempt application.

I. What Is a Contempt? 
Contempt is conduct that defies the authority or 

dignity of a court. Because the contempt power involves 
a person’s liberty it is not to be lightly entertained.2 

A contempt can be either civil or criminal in nature. 
The purpose of a civil contempt proceeding is to vin-
dicate the rights of a party to a litigation who has been 
prejudiced, injured, or harmed by a contemnor’s failure 
to obey a court order. Accordingly, civil contempt fines 
must be remedial in nature, and awards formulated 
not to punish an offender but solely to compensate the 
injured party or to coerce compliance with the court’s 
mandate or both.3 

In contrast, a criminal contempt involves an offense 
against judicial authority, and it is utilized to protect the 
integrity of the judicial process and to compel respect for 
its mandates. The aim is solely to punish the contemnor 
for disobeying a court order, the penalty imposed being 
punitive rather than compensatory.4

The line between civil and criminal contempt is not 
always easy to draw, and the same conduct may consti-
tute both. For example, in Bing v. Sun Wei Ass’n, Inc.,5 the 
plaintiffs were held in both civil and criminal contempt 
because during their court-ordered depositions they im-
peded defendants’ right to disclosure and demonstrated 
a total disregard for the judicial system and its mandates.

II. Acts Punishable as a Civil Contempt— 
 In General

Since civil contempt has as its aim the vindication of 
a litigant’s private right, it must be shown that the liti-
gant’s rights have been harmed by the contemnor’s ne-
glect or failure to obey a court order. Absent harm, there 
is no basis for punishing a party for civil contempt. Will-
fulness or intentional conduct on the part of the alleged 
contemnor need not be shown. In cases involving a vi-
olation of a court order, regardless of the contemnor’s 
motive, civil contempt is established when disobedience 
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ply, a warrant of commitment was to issue to the sheriff 
of any county where Maloney could be found directing 
that he be returned before the Surrogate.7 

Maloney appeared for examination and ultimately 
the Surrogate granted the administrator’s motion for 
summary judgment, voiding the transfers made and the 
lifetime tenancy agreement entered into pursuant to the 
power of attorney and directing him to account for his 
acts as attorney-in-fact.8 A decree so directing was en-
tered on April 17, 2008. No appeal was perfected.

Maloney failed to turn over the wrongfully trans-
ferred assets and file an accounting. Following a hear-
ing, the Surrogate determined that prior to the improper 
transfers, Ms. Francis had assets totaling $637,161 and 
Maloney was surcharged for that amount plus interest. 
A decree was entered and served on his counsel and 
on Maloney, personally. Not surprisingly, no payments 
were made by Maloney. Another contempt proceeding 
followed. Maloney filed an answer asserting that he 
did not willfully disobey the decree as he did not have 
the money to pay the judgment. A hearing was held 
at which evidence of Maloney’s failure to pay was ad-
duced. Maloney testified that he no longer had any of 
the assets that he transferred to himself and his mother 
and that he had no other assets from which to pay the 
judgment. The court found that (a) Maloney failed to 
offer any proof, other than his own testimony, that he 
was without funds to pay the decree (query how some-
one proves their lack of assets other than through tes-

of the court’s order defeats, impairs, impedes, or preju-
dices the rights or remedies of a party.

III. Acts Punishable as a Criminal Contempt— 
 In General

The power of a judge to punish for a criminal con-
tempt is set forth in Judiciary Law (JL) 750. Penal Law 
(PL) 215.50 and 215.51 define the crimes of Criminal 
Contempt in the First Degree and Criminal Contempt 
in the Second Degree. The JL and PL provisions use 
substantially the same language to define criminal con-
tempt. The elements of each are the same and both re-
quire that the acts be proven beyond a reasonable doubt. 
They diverge, however, in procedure. A violation of the 
PL provision is an offense, and the proceeding must be 
commenced by the filing of an accusatory instrument. 
A proceeding under PL 215.50 and 215.51 is a criminal 
action. Thus, a finding of criminal contempt under the 
PL results in a criminal conviction, whereas a finding 
of criminal contempt under the JL does not.6 Since a PL 
contempt is a criminal matter, unlike a criminal con-
tempt adjudication under the JL, once a criminal con-
tempt goes to indictment and prosecution, purging of 
the contempt is generally not permissible.

IV. Contempt Applications in the Surrogate’s
 Court

The litigation in the Estate of Frances E. Francis is a 
textbook example of the use of contempt proceedings in 
the Surrogate’s Court. At age 98 and in failing health, 
Ms. Francis gave a general power of attorney to Don-
ald Maloney, the tenant who resided in the ground floor 
apartment of Ms. Francis’s two-family home in West-
chester County. Using the power of attorney, Maloney 
added himself and his mother to several of Ms. Francis’s 
bank accounts and signed, both as landlord and tenant, 
a “lifetime tenancy agreement” giving himself and his 
mother a lifetime tenancy and right of survivorship. 
These actions essentially stripped Mrs. Francis of all of 
her assets. She died two years later at age 100. 

The administrator of Mrs. Francis’s estate com-
menced an SCPA 2103 proceeding and secured an order 
requiring Maloney to attend and be examined concern-
ing the transfers made pursuant to the power of attorney. 
At first, Maloney refused to appear, and the administra-
tor brought a petition by order to show cause to hold 
him in contempt for his failure to comply with the order 
to attend and be examined. Maloney’s motion to dismiss 
was denied and he was restrained from disposing of any 
of the assets transferred by him using the power of attor-
ney. The Surrogate then found that Maloney refused to 
comply with a lawful order to attend and be examined, 
to the prejudice of the petitioner and held him in con-
tempt of court (a civil contempt). He was granted leave 
to purge by appearing for an oral examination at a date 
fixed by the court, but upon proof of his failure to com-
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3 See State of New York v. Unique Ideas, 44 N.Y.2d 345 (1978).

4 See King v. Barnes, 113 N.Y. 476 (1889).

5 205 A.D.2d 355, 613 N.Y.S.2d 371 (1st Dep’t 1994).

6 Pursuant to PL § 215.54, being held in criminal contempt under 
the JL does not bar a subsequent criminal prosecution under the 
PL. This section pertinently provides: “Adjudication for criminal 
contempt under subdivision A of section seven hundred fifty 
of the judiciary law shall not bar a prosecution for the crime 
of criminal contempt under section 215.50 based upon the 
same conduct but, upon conviction thereunder, the court, in 
sentencing the defendant, shall take the previous punishment 
into consideration.” Similarly, JL § 776 provides: “A person, 
punished as prescribed in this article, may, notwithstanding, be 
indicted for the same misconduct, if it is an indictable offense; 
but the court, before which he is convicted, must, in forming its 
sentence, take into consideration the previous punishment.”

7 In re Francis, N.Y.L.J., Nov. 20, 2005, p. 4, col. 4 (Sur. Ct., 
Westchester Co.).

8 In re Francis, N.Y.L.J., March 14, 2008, p. 39, col. 3 (Sur. Ct., 
Westchester Co.).

9 Under SCPA § 602, an order directing a fiduciary to pay a person 
interested in a trust or estate is “presumptive evidence” that 
there are sufficient assets in his hands to satisfy the sum directed 
to be paid. 

10 In re Francis, N.Y.L.J., July 13, 2010, p. 27, col. 5 (Sur. Ct., 
Westchester Co.).

11 Under JL § 774 when a contemnor is incarcerated, the sheriff 
is directed to bring the contemnor before the court at no more 
than 90 day intervals for a determination whether the contemnor 
should be discharged.

timony—always hard to prove a negative)9 and (b) he 
violated the court’s 2005 restraint against transferring 
assets. Accordingly, the Surrogate held that Maloney’s 
conduct was calculated to impair, impede, and prejudice 
the decedent’s estate and that it was his own conduct 
that rendered him unable to pay. Maloney was adjudged 
to be in contempt of the court’s decree, and he was giv-
en leave to purge himself of contempt by paying to the 
estate the amount due with interest within ten days of 
service of the court’s order. Upon his failure to comply, a 
warrant of commitment was to issue.10 

When Maloney failed to pay, a warrant of commit-
ment issued in July 2010 pursuant to which he was in-
carcerated. He was thereafter periodically brought be-
fore the Surrogate,11 but his incarceration was continued. 
Twice in 2011 and again in February 2012, the Appellate 
Division, Second Department, denied Maloney’s writs 
of habeas corpus. Ultimately, on June 13, 2012, the Sur-
rogate signed an Order of Release. In total, Maloney 
was incarcerated for 22 months from August 9, 2010, to 
June 13, 2012. Although the real estate was eventually 
returned to the estate, no funds were ever recovered.

Endnotes
1 Unless specifically noted otherwise, any reference to orders also 

includes decrees.

2 See Bank Leumi Tr. Co. of New York v. Taylor-Cishahayo, 147 Misc. 2d 
685 (N.Y. City Civ. Ct. 1990).
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Is the Third Time the Charm? The Assembly Considers 
Amendment Increasing Individual Charitable Trustee 
Commission in 2021 Legislative Session
By Raymond Radigan and Kassandra Polanco

Over three legislative sessions, various New York 
state legislators have introduced legislation seeking to 
increase the commission of individual trustees of whol-
ly charitable trusts. Assembly Bill A7800 (the Proposed 
Legislation) was introduced in the 2021-2022 Legislative 
session and currently sits in the Assembly for review. 
On May 21, 2021 it was referred to the Judiciary Com-
mittee for review. If enacted, the Proposed Legislation 
would increase the commission of an individual chari-
table trustee, and allow such commission to be derived 
from both the income and principal of a wholly charita-
ble trust. Thus, this amendment would compensate in-
dividual trustees of wholly charitable trusts in the same 
manner as individual trustees of non-charitable trusts, 
subject to a percentage reduction as set forth below.

As the law stands currently, the Surrogate’s Court 
Procedure Act (the SCPA) provides default provisions 
when a trust, wholly charitable or non-charitable, fails 
to specify how to calculate a trustee’s commission. Pur-
suant to SCPA 2308(5)(a), which applies to trusts of 
persons dying on or before Aug. 31, 1956, individual 
trustees of wholly charitable trusts are entitled to com-
mission equal to 6% of the trust’s annual income. Like-
wise, SCPA 2309(5)(a), which applies to trusts of persons 
dying after Aug. 31, 1956, sets an annual commission of 
6% of income for individual trustees of wholly charita-
ble trusts. In contrast, trustees of non-charitable trusts 
are entitled to compensation on a sliding scale based on 
the amount of trust principal, irrespective of the trust’s 
annual income. For example, if a non-charitable trust 
has $1,000,000 of assets, the trustee’s commission would 
be $6,500, regardless of the annual income. Sponsor’s 
Mem., 2017-18 Senate Bill S676B. However, if the same 
$1,000,000 of assets was held in a wholly charitable 
trust, and generated $1,000 of annual income, the trustee 
would only be entitled to $600 as their annual commis-
sion. Id.

The Proposed Legislation would amend the statute 
to calculate annual commissions of individual trustees 
of wholly charitable trusts based on the principal val-
ue of the trust, rather than income collected. 2021-22 
Assembly Bill A7800. Adoption of the Proposed Legis-
lation would mean that individual trustees of charitable 
and non-charitable trusts would be compensated in the 
same manner, subject to a 20% reduction for charita-

ble trusts with a principal value up to $20,000,000, and 
a 50% reduction for charitable trusts with a principal 
value exceeding $20,000,000. The annual commission 
would likewise be payable 1/3 from income, and 2/3 
from principal of the charitable trust. Id.

The Proposed Legislation is the third in a series of 
amendments the Legislature has attempted to pass to in-
crease individual charitable trustee commission. While 
it has passed in the Senate this session, it has not yet 
passed the Assembly. If the Legislature returns to ses-
sion before the end of this calendar year, the Assembly 
may have time to consider the Proposed Legislation. 
However, if it is not considered this session, it will have 
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dissent toward the Chinese government, represented 
the plaintiffs’ interest in the settlement. Pursuant to the 
terms of the settlement, Yahoo! would fund the LRF with 
$3,200,000 to be held in trust for each plaintiff, and ad-
ditionally provide $17,300,000 to establish the YHRF. Id. 
The monies provided were to be used, inter alia, to pro-
vide humanitarian and legal assistance to Chinese polit-
ical dissenters who have been imprisoned for expressing 
their views through Yahoo! or another medium. Id. Ulti-
mately, Yahoo! deferred to Wu when it came to funding 
the YHRF through the LRF. Wu yielded immense power 
over the YRFH and was also the executive director of the 
LRF. In 2015, it was discovered that the LRF had spent 
$14,000,000 of the YHRF, with only approximately 8% of 
those funds going to political dissenters for whom the 
LRF was established to support. Wu positioned himself 
to be in a decision-making position every step of the 
way when it came to the funding of and disbursements 
coming from the LRF, signaling a clear conflict of inter-
est. Wu used the funds to pay his salary, purchase real 
estate, pay for his various legal expenses and to “fund” 
another non-profit. Id. During this time, the trustees of 
the LRF, Yahoo! employees, were either complacent or 
in the dark about the manner by which funds were dis-
bursed. This case illustrates how a failure in oversight 
by trustees of a charitable trust can lead to disaster, with 
the beneficiaries suffering the brunt of the trustees’ mis-
doings. This case has a litany of factors at play outside 
of the charitable trust arena, but it does highlight the 
importance of careful and considerate drafting when it 
comes to ensuring a charitable trust’s purpose is fulfilled 
and protected.

While it is unclear whether the Proposed Legisla-
tion will be approved and adopted, practitioners should 
keep it in their peripheral vision. Practitioners should 
advise their clients that as the law stands, the SCPA does 
not allow any flexibility when it comes to statutory com-
mission for individual trustees of charitable trusts. This 
potential change may leave current individual charita-
ble trustees hanging in abeyance, but the Proposed Leg-
islation does not change the fact that clients may choose 
the manner in which individual charitable trustees are 
compensated by drafting explicit provisions into the 
trust. Once fully informed, clients can decide to either 
allow the statutory scheme to determine commission, 
or draft specific provision that provide additional or 
less compensation to their trustees. Lastly, practitioners 
should highlight the importance of considering poten-
tial conflicts of interest to their clients, especially within 
the governing body of the trust, to ensure that the trust’s 
purpose is fulfilled.

to be reintroduced next session and gain approval from 
the Senate once more. In an earlier version of the Pro-
posed Legislation, introduced in the 2017-18 legislative 
session as Senate Bill S676B, Sen. Andrew J. Lanza of 
Staten Island advocated for the Bill and asserted that the 
proposed changes are meant to curtail the “unwarrant-
ed discrepancy” established between the commissions 
of trustees of charitable versus non-charitable trusts. 
Sponsor’s Mem., 2017-18 Senate Bill S676B.

Whether an individual is a trustee of a charitable or 
non-charitable trust, both are required to commit time 
and energy into making decisions that best fit the pur-
pose of the trust. As Senator Lanza highlights in the 
memorandum to Assembly Bill S676B, not only are in-
dividual trustees of charitable trusts held accountable to 
the charity itself, but they must also answer to the In-
ternal Revenue Service and the Charities Bureau of the 
New York Attorney General’s Office. Sponsor’s Mem., 
2017-18 Senate Bill S676B. In that same memorandum to 
Assembly Bill S676B, Senator Lanza posits that increas-
ing the commission paid out to individual charitable 
trustees, who currently rely solely on income-based com-
mission, would decrease a potential conflict of interest. 
Sponsor’s Mem., 2017-18 Senate Bill S676B. In theory, by 
authorizing payment of commission out of income only, 
a trustee may prioritize annual increases in trust income, 
whether it is in the best interest of the charitable trust or 
not. Arguably, the trustee’s duty to administer the trust 
truthfully and faithfully could be influenced by their 
personal interest in being compensated for their service. 
The Proposed Legislation furthers the legislative intent 
of decreasing a potential conflict of interest not only by 
increasing the commission of an individual charitable 
trustee, but also by using a portion of both the principal 
and income as a source for annual commissions.

The Legislature’s concern about a trustee’s potential 
conflict of interest is well-placed. Often, the most news-
worthy stories surrounding charitable trusts are those 
where a trustee, or other fiduciary, takes advantage of 
the power they receive under an instrument. Though 
not a New York case, the He Depu case serves as an un-
fortunate example of what can go wrong when a char-
itable trustee abuses their power, or does not act in the 
best interest of the trust and its beneficiaries. The case 
has an involved history, but at its core concerned the 
Laogai Research Foundation (LRF) and the Yahoo! Hu-
man Rights Fund (YHRF). In He Depu, the plaintiffs are 
a group of beneficiaries of the LRF who claim that var-
ious trustees and other fiduciaries improperly depleted 
the charitable trust’s funds. He Depu v. Oath Holdings, 
No. CV 17-635 (RDM), 2021 WL 1110845 (D.D.C. March 
22, 2021). Yahoo! funded the LRF as part of a settlement 
agreement in 2007. Chinese political dissenters sued Ya-
hoo! after the company disclosed their personal infor-
mation to the Chinese government, directly resulting 
in their imprisonment. Hongda “Harry” Wu, who had 
also been imprisoned as a result of his public political 
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State of Estates
By Paul S. Forster

It is not clear whether this will reach our readers 
during or after the holiday season, but as our timely (or 
possibly belated) gift, we present some interesting cas-
es involving the apparent adoption of incorporation by 
reference by the Second Department of a paper writing 
external to the will not executed with statutory formal-
ities; the passage by intestacy of an award granted after 
death, despite the existence of a will, because the funds 
were “acquired” by the estate after the decedent’s death; 
the existence of a right of sepulcher claim for improper-
ly “dealing” with a decedent’s body, even though there 
was no deprivation of immediate possession; a right of 
sepulcher claim arising from the New York City Med-
ical Examiner ignoring the appointment of an agent to 
control the disposition of remains in statutory form and 
releasing the body to decedent’s family; the standing of a 
co-fiduciary to object to the account of the other fiducia-
ry; the inability of the Surrogate’s Court to revisit the al-
location of the proceeds of an action as between personal 
injuries and conscious pain and suffering, and wrongful 
death already determined by the trial (Supreme) Court; a 
refusal to entertain a proceeding seeking advice and di-
rection; funds in a trust for the benefit of an incapacitated 
person being used to satisfy a Medicaid lien because the 
trustee failed to comply with a Court Order directing him 
to set up a Supplemental Needs Trust; the right of the re-
mainderman of an irrevocable inter vivos trust to compel 
an accounting; the refusal of the Appellate Division to 
consider a challenge to the accuracy of a specific sentence 
contained in a Surrogate’s Court Order since “no appeal 
lies from dicta” and a Notice of Appearance by a succes-
sor attorney without a proper substitution being a nullity.

Second Department Apparently Adopts 
Incorporation by Reference of a Paper Writing 
External to the Will Not Executed with 
Statutory Formalities

The decedent’s son was appointed Administrator 
c.t.a. As pertinent here, the decedent’s apparent signif-
icant other, Meryl, petitioned to compel an accounting, 
asserting that she had a valid claim to, inter alia, certain 
personal items belonging to the decedent, which were 
listed on an exhibit to a “Property Agreement” executed 
by Meryl and the decedent, and referenced in the dece-
dent’s will. The Administrator cross-petitioned to deter-
mine the validity of Meryl’s claim. The Administrator 
also separately petitioned for the turnover to the estate 
of the disputed assets. The Administrator moved for 
summary judgment on his cross petition and separate 
petition, and Meryl cross-moved for summary judgment 
on her petition. The Surrogate’s Court granted Meryl’s 

cross motion for summary judgment on her petition and 
denied the motions of the Administrator for summary 
judgment on the Administrator’s cross petition and sep-
arate petition. The Administrator appealed. 

HOLDING: The Surrogate was affirmed. The Appel-
late Division found that the property agreement clearly 
provided that Meryl, as the surviving party, should have 
the use of the decedent’s personal items until her subse-
quent death. The Appellate Division concluded further 
that the personal items were “tangible personal prop-
erty” within the meaning of the decedent’s will, which 
expressly required the personal representative of the es-
tate to comply with the dispositive directions contained 
in any writing signed and dated by the decedent which 
made “specific disposition of items of tangible person-
al property.” The Appellate Division agreed with Mer-
yl that the property agreement, which was signed and 
dated by the decedent and contained specific dispositive 
directions with respect to the personal items listed there-
in, fell within the ambit of the provisions of the will, and 
held that the estate had, in opposition, failed to raise a 
triable issue of fact. Matter of Hart (Brown), 194 A.D.3d 
933 (2d Dep’t 2021).

The concept that giving effect to the property agree-
ment as formulated in the decision constituted incorpo-
ration by reference was not mentioned in the decision 
and apparently was not raised by the parties or explained 
away. If viewed as not giving a present interest but as in-
tending to pass an interest upon death through the will 
without adhering to the Statute of Wills, the dispositions 
in the property agreement, under traditional notions 
would be invalid. However, if viewed as giving a present 
life estate in the subject personal property as of the date 
of the making of the agreement (without resorting to be-
ing incorporated into the will’s terms), it would not seem 
to be in violation of present notions to give effect to the 
dispositions set forth in the property agreement.

An Award of Funds “Acquired” by the Estate 
After the Decedent’s Death Passed by Intestacy, 
Despite the Existence of a Will

The decedent’s spouse, William, was one of the hos-
tages who was held captive in Iran for 444 days between 
1979 and 1981. In 2015, Congress enacted the Justice for 
United States Victims of State Sponsored Terrorism Act 
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New York. He is Chair of the Estate Planning Commit-
tee of the Trusts and Estates Law Section.
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(3) whether the testatrix knew those who would be 
considered the natural objects of her bounty and 
her relations with them. 

The Appellate Division held that the decedent did 
not have the testamentary capacity to dispose of assets 
she did not own at the time of her death because she 
could not have known the nature and extent of such as-
sets at that time. Consequently, the Appellate Division 
concluded that, under EPTL 3-3.1 and the general law 
of testamentary capacity, a testatrix may not dispose by 
will of property that is not owned by her at the time of 
her death. Accordingly, the Appellate Division reversed 
the Surrogate, granted judgment in favor of the brother 
(Fred’s) estate, and declared that the payments made to 
decedent’s estate under the Act be distributed pursuant 
to the laws of intestacy to Fred’s estate. In re Keough, 196 
A.D.3d 160 (3d Dep’t 2021).

This decision ignores the context of the origin of the 
predecessor statute to EPTL 3-3.1, which was to change 
the common-law rule that a testamentary disposition of 
all of the decedent’s property only included real prop-
erty owned as of the date of the making of the will. It 
is clear that the statutory change was designed to in-
clude in testamentary dispositions real estate acquired 
after the date of the execution of the will, not to exclude 
property or rights acquired after death. It long has been 
the common law in New York that an interpretation that 
will result in intestacy as to any part of an estate is to be 
avoided if possible.1 The presumption is against intesta-
cy. It defies common sense that EPTL 3-3.1 requires that 
a will be interpreted as not disposing of property falling 
into the estate after death, and a legislative solution clar-
ifying the point clearly is called for. Even a parsing of the 
existing statutory language supports this interpretation. 
The statute says, “a disposition by the testator of all of 
his property passes all of the property he was entitled to 
dispose of at the time of his death” [emphasis added]. It 
does not say “only the property he owned” at the time 
of his death, and a testator clearly is “entitled” to dis-
pose of by will property and rights which might come 
into his estate after death. In the meantime, in light of 
this decision, it respectfully is suggested that additional 
language be appended to the standard will language to 
make it clear that it is intended that its dispositive pro-
visions apply to any rights and property to which the 
estate may come to be entitled after the testatrix’ death.

A Right of Sepulcher Claim Exists for 
Improperly ‘Dealing’ With a Decedent’s Body 
Even if There Is No Deprivation of Immediate 
Possession

Plaintiff sued for violation of his right of sepulcher, 
claiming that the defendant improperly dealt with the 
body of his father. Plaintiff described viewing the body 
in a closet-like room where supplies were kept. Plaintiff 

(Act), which awarded monetary compensation to for-
mer Iranian hostages and their family members. Under 
the Act, the decedent was entitled to $600,000. Under the 
Act, if a person entitled to compensation was deceased, 
payment from the fund was to be made to the personal 
representative of the estate of that person. The decedent 
died testate in September 2004. In her will, the decedent 
devised the residuary of her estate to her stepson, Steven. 
The decedent’s sole intestate distributee was her brother, 
Fred. Fred died intestate in 2018. Petitioner, the admin-
istrator of Fred’s estate, sought declaratory relief and 
named as interested parties the executrix of the decedent’s 
estate and Steven. Petitioner asserted that the award un-
der the Act to the decedent’s estate was not property 
that the decedent was entitled to dispose of at the time 
of her death, and thus, such property was not subject to 
the will and must be distributed by the laws of intestacy. 
Petitioner sought a declaration that the payments were 
after-acquired assets that passed to Fred’s estate by in-
testacy. Respondent argued that the payments should be 
distributed under the residuary clause of decedent’s will. 
The Surrogate’s Court agreed with the respondent and 
dismissed the petition. Fred’s administrator appealed. 

HOLDING: The Surrogate was reversed. The Appel-
late Division opined that EPTL 3-3.1 provides that unless 
the will provides otherwise, a disposition by the testa-
trix of all her property passes all of the property she was 
entitled to dispose of at the time of her death. The Ap-
pellate Division noted that under the common law: (i) a 
testamentary disposition of personal property relates to 
any personal property held by the decedent at the time of 
the death of the testator and (ii) a testamentary devise of 
real property relates to any real property held at the time 
of the execution of the decedent’s will. So, real property 
acquired after the making of the will, but before the te-
starix’s death, did not pass under the will. The Appellate 
Division added that the common-law rule was changed 
by Section 14 of the former Decedent Estate Law, which 
was carried forward under EPTL 3-3.1., to provide that a 
testamentary disposition of all of a decedent’s property 
passed all of the property she was entitled to dispose of 
at the time of her death. Regarding property acquired by 
an estate after the death of the testatrix, the Appellate 
Division held that that New York law did not permit a 
testator to dispose by will of property that she did not 
own at the time of her death. In the view of the Appel-
late Division, this rule is grounded in the testator’s lack 
of capacity to devise property he or she does not own at 
the time of death. According to the Appellate Division, 
it is well settled that a proponent of a will must establish 
that the testator possessed testamentary capacity, con-
sidering the following factors: 

(1) whether the testatrix understood the nature and 
consequences of executing a will; 

(2) whether the testatrix knew the nature and extent 
of the property she was disposing of; and Continued on page 21
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vation, as well as misgendering or reference to the dece-
dent’s “deadname.” The decedent, whose family reject-
ed and denied his transgender and Muslim identities, 
did not want his family to have any access to or control 
over his body after death. To effectuate these wishes, on 
November 6, 2018, the decedent executed a Department 
of Health DOH-5211 “Appointment of Agent to Con-
trol Disposition of Remains” form designating plaintiff, 
the decedent’s partner, to control the disposition of the 
decedent’s body after death and setting forth one special 
directive: The decedent’s “wish . . . to be cremated.” 

The decedent passed away on November 26, 2018. 
That day, plaintiff’s counsel provided the 5211 to the 
hospital and, upon transfer of the decedent’s body to 
the ME later that day, by fax to the ME’s legal depart-
ment, which did not dispute the receipt or validity of 
the 5211. Plaintiff began scheduling the decedent’s cre-
mation for the first days of December 2018. The ME per-
formed an autopsy on November 28, 2018. On or about 
November 30, 2018, plaintiff became aware that the ME 
had released the decedent’s body to the decedent’s bio-
logical family and the biological family’s chosen funeral 
home. Plaintiff learned from a Facebook post that the 
decedent’s biological family had scheduled a Christian 
funeral service, with a public viewing, for December 2, 
2018, and that the invitation referred to the decedent by 
his deadname and with incorrect pronouns. At or about 
the same time that plaintiff learned what had happened, 
plaintiff, eight months pregnant with twins at the time, 
began to experience contractions and had to be taken to 
the hospital by ambulance. Plaintiff lost the pregnancy. 

After plaintiff’s counsel contacted the ME, the ME 
arranged to transport the decedent’s body from the fam-
ily’s funeral home to an ME morgue. Having re-secured 
the remains, the ME nevertheless placed a “hold” on the 
decedent’s body. From November 30, 2018, to December 
11, 2018, plaintiff’s counsel repeatedly contacted the in-
dividual defendants, who insisted that plaintiff had to 
obtain the biological family’s consent before the dece-
dent’s remains could be released and discouraged liti-
gation. On December 11, 2018, plaintiff filed an OSC in 
Supreme Court. The parties appeared on December 18, 
2018 and resolved the order to show cause by stipula-
tion which granted plaintiff control over the decedent’s 
remains and directed the ME to release his remains to a 
funeral home of plaintiff’s choosing. The decedent was 
cremated on December 26, 2018. Plaintiff subsequently 
commenced the action, alleging in sum and substance 
that despite taking every necessary procedural step to 
effectuate his wishes, the decedent’s wish to entrust his 
remains to his chosen family, rather than to his biological 
family, was not respected as it would have been had the 
decedent been cisgender. The city moved to dismiss for 
failure to state a cause of action, and plaintiff opposed. 

HOLDING: The city’s motion was denied as to the 
right of sepulcher action. The court opined that the com-

testified that his father’s hands and feet were bound, his 
stomach had become bloated, he was dirty and unshav-
en, and a tube was placed down his throat. The dece-
dent’s longtime companion further testified that the area 
where the body was kept seemed like a garbage dump. 
The defendant moved for summary judgment dismiss-
ing the claim, which was denied. 

HOLDING: The Supreme Court was affirmed. The 
Appellate Division stated that the principle is well es-
tablished that the common-law right of sepulcher gives 
the next of kin the absolute right to the immediate pos-
session of a decedent’s body for preservation and burial, 
and that damages will be awarded against any person 
who unlawfully interferes with that right or improperly 
deals with the decedent’s body. In the view of the Ap-
pellate Division, the right of sepulcher protects the legal 
right of the next of kin to find solace and comfort in the 
ritual of burial. The Appellate Division found factual is-
sues in the record as to whether defendant improperly 
dealt with the decedent’s body. The Appellate Division 
held that this alleged mishandling and presentation of 
the body was sufficient to raise a factual issue requiring 
resolution at trial. The Appellate Division stated further 
that recovery under the common-law right of sepulcher 
was not limited only to instances where the next of kin 
was denied immediate possession of the decedent’s 
body but may be awarded where the defendant improp-
erly deals with the decedent’s body.

The Appellate Division opined that the right of sep-
ulcher safeguards the surviving next of kin’s right to 
find solace and comfort in the ritual of burial, adding 
that burial rituals involve more than simply placing a 
body in its final resting place. The Appellate Division 
held that the fact that plaintiff ultimately took custody of 
his father’s body in a timely fashion did not assuage the 
harm caused by defendant’s having allegedly improp-
erly dealt with it. Almeyda v. Concourse Rehab. & Nursing 
Ctr., Inc., 195 A.D.3d 437 (1st Dep’t 2021).

A Right of Sepulcher Claim Arises From the 
New York City Medical Examiner Ignoring 
the Appointment of an Agent to Control 
Disposition of Remains in Statutory Form and 
Releasing the Body to Decedent’s Family

Plaintiff commenced an action against defendants, 
City of New York, Office of the Chief Medical Examin-
er (“ME”), and various ME employees for inter alia loss 
of sepulcher, stemming from the city’s alleged failure to 
comply with decedent’s desire for plaintiff to control the 
disposition of the decedent’s remains. The decedent, a 
transgender Muslim man, wished, upon his death, to 
avoid any bodily alterations such as autopsy or preser-

The State of Estates
Continued from page 16
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objectant’s status as a beneficiary of his mother’s estate 
did not suffice in this regard, as the only party with the 
capacity and standing to object on behalf of that estate 
was the fiduciary thereof. However, the court ruled that 
objectant’s status as a co-executor of the within estate 
bestowed upon him both the capacity and the standing 
to raise objections to the account of his co-fiduciary. The 
court added that objectant’s authority and interest in do-
ing so derived from his own fiduciary responsibilities. 
The court noted that an executor is a fiduciary who owes 
a duty of undivided loyalty to the decedent and has a 
duty to preserve the assets the decedent entrusted to 
him. The court concluded that an executor who knows 
that his co-executor is committing breaches of trust and 
not only fails to exert efforts directed toward prevention 
but accedes to them is legally accountable. According-
ly, the motion to dismiss the objections was denied. In a 
bit of a turnabout, the court further stated that objectant 
should be mindful that this precedent equally was ap-
plicable to objectant’s own conduct as co-executor. The 
court pointed out that his actions also were subject to 
scrutiny by the court and all interested parties, including 
the within petitioner. The court noted that the objections 
before the court raised the distinct possibility that ob-
jectant himself had been derelict in his duties by virtue 
of inaction on his part, and delegation of his fiduciary 
responsibilities entirely to his co-executor. Matter of Ra-
paport, NYLJ 8/13/21 (Sur. Ct., Queens Co., Surr. Kelly) 

Surrogate’s Court Unable to Revisit the 
Allocation of the Proceeds of an Action as 
Between Personal Injuries and Conscious Pain 
and Suffering, and Wrongful Death Already 
Determined by the Trial (Supreme) Court

Decedent died intestate survived by his wife and six 
children, five of whom were then under age 21. Letters 
of limited administration were issued to petitioner to 
prosecute a cause of action. The Supreme Court issued 
an order of adequacy pursuant to EPTL 5-4.6(a) approv-
ing the settlement of actions brought in Supreme Court 
and United States District Court, Northern District of 
New York, against various defendants, and allocated the 
proceeds 100% to wrongful death. The Supreme Court’s 
order provided that the entirety of the settlement be at-
tributed to wrongful death damages due to the fact that 
the decedent experienced the alleged fatal pulmonary 
embolism at issue during surgery, while he was uncon-
scious, and never regained consciousness thereafter. The 
Supreme Court’s order did not determine the amounts 
payable to decedent’s distributees, instead directing 
commencement of a proceeding in the Albany County 
Surrogate’s Court for allocation and distribution of the 
net proceeds of the settlement. Petitioner thereafter com-
menced the within proceeding in the Surrogate’s Court 
to authorize distribution of settlement proceeds. Re-
spondent Albany County Department of Social Services 
(DSS) appeared and objected, arguing that there should 
be an allocation to decedent’s personal injuries and con-

mon-law right of sepulcher affords the deceased’s next 
of kin an absolute right to the immediate possession of 
a decedent’s body for preservation and burial, and dam-
ages may be awarded against any person who unlaw-
fully interferes with that right or improperly deals with 
the decedent’s body. The court added that to establish a 
cause of action for interference with the right of sepul-
cher, a plaintiff must establish that: 

(1) plaintiff is the decedent’s next of kin; 

(2) plaintiff had a right to possession of the remains; 

(3) defendant interfered with plaintiff’s right to im-
mediate possession of the decedent’s body; 

(4) the interference was unauthorized; 

(5) plaintiff was aware of the interference; and 

(6) the interference caused plaintiff mental anguish, 
which is generally presumed. 

In an extensive and erudite decision, the court reject-
ed all of the city’s arguments and found that under the 
facts described the plaintiff had set forth a cause of action 
for violation of her right to sepulcher. Stanley v. City of 
New York, 71 Misc. 3d 171 (Sup. Ct., New York County, 
Dec. 23, 2020) (Ramseur, J.).

A Co-Fiduciary Has Standing to Object to the 
Account of the Other Fiduciary

Petitioner moved to dismiss the objections filed to his 
accounting by his co-executor. The objecting co-executor 
also was a beneficiary of the estate of his mother who was 
the post-deceased residuary beneficiary of the within es-
tate. According to petitioner, the objectant could not estab-
lish a financial interest in the within estate and would not 
benefit if any of the objections were successful, and there-
fore lacked standing to assert objections. Objectant argued 
that his standing derived from his status both as a co-ex-
ecutor and also separately as a beneficiary of his mother’s 
estate. The fiduciary of the estate did not file objections to 
the within accounting. 

HOLDING: The Surrogate denied the motion to 
dismiss. In the court’s view, standing requires that the 
party bringing the claim has an injury in fact or a stake 
in the matter before the court. The court added that a 
party has standing to maintain an action upon alleging 
an injury in fact that falls within his or her zone of in-
terest. The court opined that the existence of an injury 
in fact, an actual legal stake in the matter being adjudi-
cated, ensures that the party seeking review has some 
concrete interest in prosecuting the action that casts the 
dispute in a form traditionally capable of judicial resolu-
tion. The court acknowledged that in the realm of estate 
litigation, and particularly in accounting proceedings, 
the law generally is that a person who has no pecuniary 
interest in an estate lacks standing to object to an exec-
utor’s final account. Consequently, the court held that 
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wrongful death in the underlying action against all de-
fendants, including the federal court defendants, and that 
it therefore was clear that the Surrogate’s Court did not 
have jurisdiction to modify the order issued by Supreme 
Court. The court stated further that any change to the 
100% allocation to wrongful death had to be sought by 
motion to Supreme Court. The court noted that the DSS 
had failed to take advantage of an opportunity to move 
for relief in Supreme Court and stated that even if DSS 
had availed itself of the opportunity to move for recon-
sideration in Supreme Court, the facts of the underlying 
action supported Supreme Court’s determination that the 
entire settlement be allocated to wrongful death. Conse-
quently, the objections of DSS were dismissed. Matter of 
McMillan-Hoyte (Hoyte), 71 Misc. 3d 1042 (Sur. Ct., Albany 
Co. Apr. 7, 2021) (Pettit, S.)

Court Refuses to Entertain a Proceeding 
Seeking Advice and Direction

The executors sought advice and direction pursuant 
to SCPA 2107 with respect to the sale of various real and 
intangible personal property of the estate. The executors 
stated that they had received offers to purchase each of 
the assets and that they wished to accept such offers. The 
executors indicated that, based upon potential estate tax 
liabilities and other concerns, the sale of the assets listed 
in their petition for the prices proposed might leave an 
insufficient amount in the estate to satisfy fully all the 
bequests in decedent’s will. They asked that the court 
approve all such sales. 

HOLDING: The Surrogate declined to entertain the 
executors’ SCPA 2107 petition. The court opined that the 
administration of a decedent’s estate requires the exer-
cise of judgment and discretion, and that the Surrogate 
has power to review that discretion, but not to substi-
tute her own discretion for the discretion of those upon 
whom the duty has been cast of settling the affairs of the 

scious pain and suffering that would be payable to the 
estate and thereby subject to its claim for a $72,129.60 
Medicaid lien. No objections to the relief requested in 
the petition were filed by any of the other interested 
parties. DSS argues that Supreme Court did not have 
jurisdiction to determine the wrongful death allocation 
of the portion of the combined settlement of the action, 
which occurred in federal court, but argued that the Sur-
rogate’s Court did have jurisdiction, notwithstanding 
Supreme Court’s grant of general original jurisdiction 
by the New York Constitution. DSS further contended 
that Supreme Court did not properly consider the facts 
in making its allocation. Petitioner argued that Supreme 
Court did have jurisdiction to determine the allocation 
to wrongful death and did so on the clear facts of the 
case. Petitioner also pointed out that, although the un-
derlying action against the state and federal defendants 
was for both personal injury and wrongful death, peti-
tioner was unable to uncover any facts to support the 
personal injury claim. Petitioner moved for summary 
judgment dismissing the objections of DSS. The guard-
ians ad litem appointed on behalf of the infants appeared, 
did not object to the petition, and supported petitioner’s 
motion to dismiss the claim of DSS. 

HOLDING: The Surrogate dismissed the DSS claim. 
The court stated that the Surrogate’s Court has concur-
rent jurisdiction with Supreme Court over all matters 
relating to decedents and their estates, including com-
promise and distribution of proceeds of a decedent’s 
personal injury and wrongful death actions. 

The Court pointed out that although the Surrogate’s 
Court is the primary forum for proceedings involving 
estates and intestacies, the Supreme Court’s inviolate 
authority to hear and resolve all causes in law and equi-
ty unquestionably extends to such matters as well. The 
court ruled that the Supreme Court had fully determined 
the question of allocation between personal injury and 
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estate. The court added that the exercise of discretion by 
the executors is limited by their absolute duty of impar-
tiality to the beneficiaries of the estate, and that the ex-
ecutors must act in the best interests of the estate as a 
whole. The court stated further that EPTL 11-1.1 gives ad-
ministrators broad powers and accordingly proceedings 
under SCPA 2107 for advice and direction should be ex-
ercised only in extraordinary situations. The court noted 
that, provided estate fiduciaries exercised good business 
judgment, their decisions are effectively immune to sub-
sequent challenge, and that only if the fiduciaries could 
be shown to have acted negligently, and with an ab-
sence of diligence and prudence that an ordinary person 
would exercise in his own affairs is a surcharge possible. 
The court concluded that because a review of the exec-
utors’ petition disclosed no extraordinary circumstances 
which would warrant the invocation of SCPA 2107 and 
a review of the potential estate asset sales, it would not 
be proper to entertain the petition on the merits, and the 
court, therefore, declined to do so. In re McGuire, N.Y.L.J. 
9/7/21 (Surr. Ct., Erie Co., Surr. Mosey).

Funds in a Trust for the Benefit of an 
Incapacitated Person Directed To Be Used To 
Satisfy a Medicaid Lien Because the Trustee 
Failed To Comply With a Court Order Directing 
Him To Set Up a Supplemental Needs Trust

In the course of the termination of a Mental Hygiene 
Law Article 81 guardianship by reason of the death of 
the incapacitated person, Andrew, the Supreme Court 
directed that the assets in a trust established for the ben-
efit of Andrew be used to satisfy a Medicaid lien. The 
will of Andrew’s deceased brother, Peter, appointed pe-
titioner as executor, and directed that petitioner place the 
remaining property in Peter’s estate into a general ben-
efit trust for Andrew’s benefit, support, maintenance, 
health and education. Peter’s will appointed petitioner 
trustee and bequeathed the remainder of the trust upon 
Andrew’s death to Petitioner. Petitioner admitted that 
he failed to turn over trust assets to Andrew’s guardians 
for use during Andrew’s lifetime, and also admitted that 
he did not comply with a court order directing him to set 
up a special needs trust (SNT) pursuant to EPTL 7-1.12, 
in order to permit the trust assets to be used to enhance 
Andrew’s quality of life without rendering him ineligi-
ble for public assistance or cause a reduction in those 
benefits. Upon Andrew’s death, respondent New York 
City Human Resources Administration sought to im-
pose a Medicaid lien on the funds that remained in the 
trust. Petitioner argued that Peter intended to create a 
SNT rather than a general benefit trust and the remain-
ing trust assets should pass to him as the remainderman. 
Petitioner appealed. 

HOLDING: The Appellate Division affirmed. The 
Appellate Division stated that courts are generally hesi-
tant to reform a testamentary instrument unless the ref-
ormation effectuates the testator’s intent. The Appellate 

Division found that the Supreme Court properly con-
cluded that nothing in Peter’s will indicated an inten-
tion to create a SNT. Accordingly, the Appellate Division 
ruled that the trust assets could be used to satisfy the 
Medicaid lien. In re Dousmanis (Pierucci), 190 A.D.3d 548 
(2d Dep’t 2021).

Remainderman of an Irrevocable Inter Vivos 
Trust Has the Right To Compel an Accounting

The plaintiff and the defendant were sisters. Their 
parents, as grantors, and the defendant, as trustee, estab-
lished an inter vivos trust of which the plaintiff was a re-
mainderman. The plaintiff, in her capacity as a remaind-
erman under the trust, commenced an action against the 
defendant, individually and in her capacity as trustee 
of the trust, inter alia, for an accounting of the trust and 
related relief. The defendant moved to dismiss the com-
plaint for lack of standing. The Supreme Court denied 
the defendant’s motion and the defendant appealed. 

HOLDING: The Supreme Court was affirmed. The 
Appellate Division ruled that contrary to the defendant’s 
contention, the plaintiff had standing in her capacity as 
a remainderman to seek an accounting and related relief 
with regard to the trust, since the trust was irrevocable, 
and thus, the plaintiff had a pecuniary interest therein. 
The Appellate Division acknowledged that the grantor 
of an irrevocable inter vivos trust may properly relieve 
the trustee from accountability to the remainderman 
during the grantor’s lifetime but found that the subject 
trust did not expressly do so. Accordingly, the Appellate 
Division held that the Supreme Court properly had de-
nied the defendant’s motion to dismiss the complaint for 
lack of standing. Friedrich v. Klaristenfeld, 195 A.D.3d 597 
(2d Dep’t 2021).

Brief Briefs
To the extent that the appellant challenged the accu-

racy of a specific sentence contained in the Surrogate’s 
Court Order, the Appellate Division did not consider the 
contention since “no appeal lies from dicta.” In re Apos-
tolidis, 193 A.D.3d 1038 (2d Dep’t 2021).

A Notice of Appearance by a successor attorney 
without a proper substitution is a nullity. U.S. Bank N.A. 
v. Nakash, 195 A.D.3d 651 (2d Dep’t 2021).

Endnote
1 In re Hayes, 263 N.Y. 219 (1934); In re Bieley, 91 N.Y.2d 520 (1998).
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Within this context, considering the amount of time 
spent by the attorneys on the case, the nature of the work 
performed, and the relative contributions of counsel, the 
court modified the order appealed from so as to award 
80% of the net contingency fee to the petitioner, and 20% 
thereof to the respondent. 

In re Cooper, 2021 N.Y. App. Div. LEXIS 4138 (2d 
Dep’t 2021). 

Commissions
Before the Surrogate’s Court, Queens County, in In 

re Terranova, was a motion for partial summary judg-
ment determining that the commissions payable to the 
co-trustees were limited by the terms of a settlement 
agreement to an amount other than the statutory rate. 
The fiduciaries argued that the agreement was ambig-
uous, and unclear as to whether the limitation applied 
only to annual commissions, or to all statutory commis-
sions. As described by the court, the settlement agree-
ment in issue was the result of countless hours of negoti-
ations, court conferences, and revisions among counsel.

The court observed that a settlement agreement is 
subject to the ordinary rules of contract construction. 
To that extent, the threshold issue is the clarity of the 
language. Where a written agreement is complete, clear, 
and unambiguous on its face it must be enforced so as to 
give effect to the meaning of its terms and the reasonable 
expectations of the parties. Those expectations must be 
gleaned within the four corners of the contract without 
looking to extrinsic evidence to create ambiguities.

Within this context, and upon close examination of 
the agreement, and the circumstances under which it 
was created, the court rejected the fiduciaries’ conten-
tions that the agreement was ambiguous. Indeed, the 
court found it ironic that an instrument that was the 
result of exhaustive negotiations between sophisticat-
ed counsel, and so meticulously drawn, was now being 

Attorney’s Fees
In In re Cooper, the Appellate Division, Second De-

partment, modified an order of the Surrogate’s Court, 
Nassau County, which awarded legal fees to present and 
former counsel for plaintiff in a proceeding to compro-
mise a cause of action for the decedent’s wrongful death.

The record revealed that the petitioner, an attorney, 
was hired by the respondent/law firm pursuant to an 
employment agreement that specified that the petition-
er was to receive a 40% forwarding fee on cases that he 
referred to the respondent. In April, 2012, the petitioner 
referred respondent an action to recover damages for 
wrongful death and conscious pain and suffering. Ap-
proximately two years later, the petitioner terminated 
the respondent’s employment. The petitioner took the 
wrongful death action with him, and continued to rep-
resent the estate of the decedent through settlement of 
the matter. 

Thereafter, the petitioner commenced a proceeding 
in Surrogate’s Court to compromise and settle the action 
and to apportion the net contingency fee between him-
self and the respondent. After a hearing, the Surrogate’s 
Court awarded 50% of the fee to each of the petitioner 
and the respondent, resulting in an appeal by the peti-
tioner. 

The court held that the Surrogate’s Court improvi-
dently exercised its discretion when it awarded an equal 
fee to the petitioner and the respondent. The Court 
found that the petitioner performed significant work 
in securing the ultimate award, and that while the em-
ployment agreement between petitioner and respondent 
addressed compensation during petitioner’s term of 
employment, it failed to contemplate any arrangement 
in the event that petitioner was terminated or left vol-
untarily. To this extent, the court noted that where the 
dispute is between attorneys, “‘the discharged attorney 
may elect to receive compensation immediately based on 
quantum meruit or on a contingent percentage fee based 
on his or her proportionate share of the work performed 
on the whole case.’”1 Where an election is not made or 
sought at the time of the discharge, the presumption 
should be that a contingency fee has been chosen.2

Case Notes—New York 
Supreme and Surrogate’s 
Court Decisions
By Ilene Sherwyn Cooper

Ilene Sherwyn Cooper is with Farrell Fritz, P.C., 
Uniondale, New York.
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of a different trust. The loan became uncollectible and 
worthless. 

Notices for discovery and inspection were served 
by the objectants on the trustees of three trusts that suc-
ceeded to the assets of the 2005 trust, as well as on the 
personal representative of the original trustee of the 2005 
trust, who died in 2019. In response to the notices, the 
trustees moved for a protective order and for sanctions. 

The court noted that in 2011, the trustee of the trust, 
relying on the provisions of the trust agreement and the 
provisions of the decanting statute, EPTL 10-6.6, distrib-
uted all of the trust assets to three new trusts created 
by the grantor in the same year. The new trusts were 
for the benefit of the objectant’s three siblings and their 
respective descendants, but omitted the objectant and 
her children. Thereafter, the trustees of the 2011 trusts 
transferred all the assets of the trusts to three similar 
trusts created by the grantor, which also excluded the 
objectant and her children. 

Following the filing of objections, the trustees of 
the 2011 and 2013 trusts moved for summary judgment 
dismissing same on the grounds that the objectants had 
no standing because the 2011 transfers had eliminated 
their interest in the 2005 trust. In a decision rendered 
in July, 2019, the court denied the motion, finding that 
there were triable issues of fact as to whether the 2011 
transfers were made in violation of the trustee’s duty 
of impartiality to the beneficiaries, or for an improper 
motive. The court held that the objectants had standing 
to argue in favor of their standing, and directed the ob-
jectants to amend their discovery demands to limit them 
to the bona fides of the 2011 transfers. 

Despite the foregoing, the objectants served exten-
sive new discovery demands that exceeded the scope of 
the court’s July, 2019 ruling. In a decision addressed to 
this issue, which was affirmed on appeal, the court de-
nied objectant’s motion to compel compliance with their 
new deposition and documents demands, and grant-
ed the cross-motions of the trustees to the extent they 
sought a protective order. 

Nevertheless, following these rulings, the objectants 
again served extensive discovery demands on the trust-
ees, which again became the subject of motion for a pro-
tective order by the trustees. In that regard, the court 
noted that only one of the demands made by the ob-
jectants sought information about the trustee’s motive 
for the 2011 transfers. Accordingly, the court denied the 
trustees’ motion with respect to that demand, and other-
wise granted the motion. Further, pursuant to the Rules 
of the Chief Administrative Judge, and in view of what 
the court characterized as the repeated repudiation by 
objectants’ counsel of its orders, the court granted the 
trustees’ request for sanctions, in an amount to be deter-
mined upon further submissions. 

branded as inferior and ambiguous by some of the very 
parties involved in its creation.

Thus, turning to the language of the instrument, and 
the provision in dispute, the court found it persuasive 
that it opened with the words: “In lieu of trustee’s com-
missions pursuant to Section 2309 of the SCPA,” noting 
that the statute encompasses both principal and annual 
commissions, and finding that no basis existed for con-
cluding or inferring that the parties intended to draw a 
distinction or exception between the two. 

Accordingly, the motion for partial summary judg-
ment was granted.

In re Terranova, N.Y.L.J., June 4, 2021, at p. 17 (Sur. 
Ct., Queens Co.). 

Compulsory Accounting
After two nieces/distributees of the decedent had 

executed receipts and releases and waivers, based on an 
informal accounting, and received a distribution from 
the estate, they petitioned to compel the administrator 
to file a formal accounting. Objections were filed by the 
administrator, annexed to which was the original nota-
rized receipt, release, waiver and refunding agreements 
from all the distributees, including the nieces. At a con-
ference of the matter, the court advised the parties that 
it would deem the filed papers a motion for summary 
judgment. 

The court noted that the informal account was pro-
vided to the nieces who had the opportunity to consult 
an attorney and accountant before they individually ex-
ecuted the notarized receipt, release, waiver and refund-
ing agreement and received their distributions. More-
over, the court found the nieces had failed to claim or 
demonstrate bad faith, fraud or duress on behalf of the 
administrator in obtaining the notarized receipt, release, 
waiver and refunding agreement that would warrant 
the court to direct a judicial accounting. 

Accordingly, the motion for summary judgment 
was granted, and the petition was dismissed.

In re Advani, NYLJ, Aug. 9, 2021, at p. 17 (Sur. Ct., 
Bronx Co.). 

Document Demand
Before the Surrogate’s Court, New York County, in 

In re Hoppenstein was a contested accounting proceeding 
with respect to a 2005 trust (the “2005 trust” or “trust”). 
The objectants in the proceeding were a child of the 
grantor and her five children, who were discretionary 
income and principal beneficiaries of the trust. The ob-
jections, in pertinent part, alleged that in July 2008, the 
trustee impermissibly and imprudently loaned approxi-
mately $985,000 from the 2005 trust to himself, as trustee 
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Because of the anticipated litigation regarding the 
validity of the postnuptial agreement, and the assets of 
the financial obligations of the estate, the appointment 
of a temporary administrator was required. According-
ly, the application by the petitioners to serve as co-tem-
porary administrators of the estate was granted. 

In re Brooks, 2021 NYLJ LEXIS 515 (Sur. Ct., N.Y. 
Co.). 

Self-Dealing 
In In re Bartolini, the Surrogate’s Court, Albany 

County, granted respondent’s cross-motion for summa-
ry judgment based on the fiduciaries breach of fiduciary 
duty and self-dealing. 

The decedent died, intestate, survived by his sister, 
who was the respondent, and a distributee of one-half 
of his estate, and two nieces and a nephew, who were 
the co-administrators of his estate, and each entitled to 
a one-sixth share thereof. Approximately one year after 
the fiduciaries’ appointment, they filed a petition for the 
judicial settlement of their account. Respondent filed ob-
jections alleging, inter alia, breach of fiduciary duty and 
self-dealing based on the fiduciaries’ mishandling of the 
decedent’s Fidelity IRA account. 

The record revealed that the decedent’s estate was 
the default beneficiary of a Fidelity IRA account. In 
an alleged effort to save income taxes, the fiduciaries 
transferred this account to an inherited IRA account 
for the estate. The value of the IRA at the time exceed-
ed $1,000,000. Several months thereafter, the fiduciaries 
transferred one-half the value of the estate’s IRA, in kind, 
into new tax-deferred inherited IRAs for themselves, as 
beneficiaries. The remaining one-half representing the 
respondent’s share was liquidated, paid to the estate, 
and ultimately subjected to a withholding tax due to re-
spondent’s foreign residence. The respondent was never 
aware of the different treatment accorded her interest in 
the IRA until the fiduciaries accounted. 

Following the filing of objections by respondent, pe-
titioners moved for summary judgment settling their ac-
count, and respondent cross-moved for, inter alia, dam-
ages and legal fees. After considering the arguments 
raised, the court found that petitioners breached their 
fiduciary duty by not giving respondent the same op-
portunity to transfer her one-half share of the Fidelity 
IRA to an inherited IRA as they did for themselves. Spe-
cifically, the court found that a fiduciary has a duty of 
loyalty to all beneficiaries and must discharge his or her 
duty impartially. Furthermore, a fiduciary has a duty to 
“‘minimize the over-all tax burden on the estate and it’s 
beneficiaries.’”3 

In view thereof, summary judgment dismissing re-
spondent’s objection as it related to the mishandling of 
decedent’s Fidelity IRA was denied, and respondent’s 

In re Hoppenstein, N.Y.L.J., Aug. 12, 2021, at 18 (Sur. 
Ct., N.Y. Co.). 

Letters of Temporary Administration
In In re Brooks, the Surrogate’s Court, New York 

County, addressed competing applications for letters of 
temporary administration and letters of administration. 
The decedent was survived by his third wife, and three 
children from his two prior marriages, one of whom was 
an infant. His two adult daughters from his first mar-
riage and his former second spouse petitioned for let-
ters of temporary administration and letters of admin-
istration. The application was opposed by his surviving 
spouse, who cross-petitioned for her appointment as 
administrator. 

The threshold issue before the court was whether 
the terms of a prenuptial agreement between the dece-
dent and his third wife precluded her appointment as 
administrator of his estate.

The agreement specifically provided that each party 
waived the right to serve as executor or administrator of 
the other’s estate, and that each party waived the right 
to letters of administration in the estate of the other par-
ty. Nevertheless, the spouse claimed that the agreement 
was void and unenforceable, that it was unconscionable, 
and that it had been orally cancelled. In addition, the 
spouse claimed that the decedent’s former spouse was 
ineligible to serve. 

The court opined that a prenuptial agreement is giv-
en the same presumption of legality as any other con-
tract, and thus, is considered valid and enforceable un-
less the party challenging it meets the very high burden 
of demonstrating that it should be set aside. The court 
observed that no argument had been made that the sub-
ject agreement was invalid on its face. Moreover, as to 
the claim that it was orally canceled, the court noted that 
the terms of the agreement specifically stated that any 
modification or waiver of any provision thereof was re-
quired to be by a writing signed and acknowledged by 
the parties. Finally, the court found it significant that at 
the time the subject agreement was signed, the parties 
were represented by counsel, and each had expressly 
acknowledged that the agreement was read and under-
stood. Therefore, the court held that for purposes of the 
appointment of a temporary administrator, the validity 
of the prenuptial agreement was presumed. 

As to the appointment of the decedent’s former wife 
as co-administrator, the court found the spouse’s argu-
ments to be without basis. In this regard, the court held 
that while the divorce settlement between the petition-
ing former spouse and the decedent precluded her from 
serving as fiduciary of his estate, it did not bar her from 
serving in that capacity as guardian of the property of 
their infant daughter. 
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allegations made by the trustee in support of his objec-
tions established a repudiation sufficient to commence 
the running of the statute of limitations. Thus, a ques-
tion of fact existed as to this issue, requiring a hearing.

By separate application, the petitioner subsequently 
requested that the court file a notice of pendency on two 
parcels of real property that were presumably owned by 
the estate of the decedent. The court observed that a no-
tice of pendency or lis pendens, is a provisional remedy 
available to litigants in an action or proceeding in which 
the judgment demanded would affect the title to, or the 
possession or use of real property. In view thereof, the 
court held that neither the compulsory accounting pro-
ceeding, nor the subject matter of the funds held in trust 
for the petitioner, involved an interest in real property, 
or the type of claim which could serve as the basis for a 
notice of pendency. Accordingly, petitioner’s application 
was denied.

In re Decker, 71 Misc.3d 1216(A) (Sur. Ct., Orange 
Co.). 

Summary Judgment
In In re Kosmos Family Trust, the Surrogate’s Court, 

Albany County, inter alia, denied respondent’s motion 
for summary judgment dismissing the petition seeking a 
determination that certain amendments to a family trust 
were void on the grounds of undue influence and fraud. 
The court granted respondent’s motion to the extent that 
it sought dismissal of the petition seeking a declaration 
that the subject trust was void on the grounds of lack of 
capacity. 

The record reflected that the decedent died a resi-
dent of California survived by two children, and two 
grandchildren, who were the petitioners in the under-
lying proceeding. The decedent’s third child suffered 
from Down’s Syndrome, and predeceased her while a 
resident of a group home located in Albany County. The 
respondent in the proceeding was formerly employed in 
the group home in which the decedent’s daughter had 
resided. 

The subject trust had been created by the decedent 
and her husband in 1994. Following the death of her 
husband in 2013, the decedent executed three amend-
ments to the instrument. Through each of these amend-
ments, dispositions to the decedent’s grandsons and two 
friends decreased, such that by the third amendment the 
decedent’s entire estate passed to the respondent. The 
trust contained a choice of law provision, which direct-
ed that California law be applied in determining the va-
lidity of the trust and the construction of its beneficial 
dispositions, regardless of the residence of the trustee. 

Following the decedent’s death, her grandchildren 
instituted a proceeding seeking to invalidate the second 
and third amendments to the trust instrument, and re-

cross-motion for summary judgment on the mishan-
dling of the Fidelity IRA was granted. The court directed 
that a hearing be held for the purpose of determining the 
damages sustained by the respondent as a result of the 
fiduciaries’ misconduct.

In re Bartolini, 2021 NYLJ LEXIS 607 (Sur. Ct., Al-
bany Co.). 

Statute of Limitations/Lis Pendens
In In re Decker, the Surrogate’s Court, Orange Coun-

ty, was confronted with a contested application by one 
of the decedent’s three sons, as beneficiary of an inter 
vivos trust, to compel the trustee thereof to account. 

The record reflected that the decedent died, testate, 
on June 3, 2003. Pursuant to the pertinent provisions of 
his Last Will and Testament (the “will”), the decedent 
directed that the residue of his estate be added to the 
assets of a revocable living trust of which he was the 
grantor and one of his sons, Walter Jr., was the trustee. 
Upon admission of the will to probate, Walter, Jr. was 
also appointed the executor of the decedent’s estate. 

Thereafter, pursuant to an agreement for the settle-
ment of the estate and trust, Walter Jr., as executor and 
trustee, and his two brothers, one of whom was the pe-
titioner in the pending proceeding, agreed to certain 
distributions of estate/trust assets. More specifically, 
pursuant to the terms of that agreement, the petitioner 
acknowledged the prior receipt of a distribution in the 
amount of $150,000, plus an additional final distribution 
of $210,000, which funds were to be held for his benefit 
pursuant to the terms of the revocable trust. Addition-
ally, in December 2007, the petitioner executed a receipt 
and release in which he, inter alia, discharged Walter Jr. 
from all liability with respect to matters relating to or 
derived from the administration of the decedent’s estate 
and settlement of his account. As recited in the agree-
ment, an accounting was provided to the signatories 
for the period commencing with the decedent’s date of 
death through June 30, 2007.

The compulsory accounting proceeding instituted 
by the petitioner on September 16, 2019, sought an order 
compeling Walter Jr., as trustee of the trust, to account 
for his stewardship. Objections were filed by the trust-
ee who argued that the application was barred by the 
six-year statute of limitations set forth in CPLR 213, in-
asmuch as the last distribution from the trust was in or 
about 2009, that the petitioner was aware that the final 
distribution of the trust was in 2009, and that the trust 
had no other assets or transactions since that time.

The court opined that the six-year statute of limita-
tions on enforcement of a trustee’s obligations begins to 
run from the time the trustee repudiates his or her stew-
ardship, and the beneficiary has notice of such repudia-
tion. Within this context, the court held that none of the 
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(3) whether the respondent stood in a confidential 
relationship with the trust settlor; 

(4) whether the instrument was natural in its provi-
sions; and 

(5) the physical and mental health of the settlor.

Within this context, the court found, based on the 
numerous affidavits submitted by the petitioners in sup-
port of their claim, that material issues of fact existed as 
to whether the second and third amendments to the trust 
were procured by undue influence. Additionally, noting 
that the petitioners’ claims of undue influence and fraud 
relied on the same factual basis, the court concluded that 
material issues of fact existed as to this issue as well. 

In re Kosmo Family Trust, 72 Misc.3d 1214(A) (Sur. 
Ct., Albany Co. 2021).

spondent moved for summary judgment dismissing the 
petition on the grounds, inter alia, that no material issue 
of fact existed as to the validity of the trust and the ca-
pacity of the decedent to execute the instrument. 

Applying the substantive law of California, the court 
found that the evidence failed to support the petitioners’ 
claim that the decedent lacked the requisite mental ca-
pacity to execute the trust amendments, and dismissed 
the petition to this extent. 

With respect to the issue of undue influence, the 
court noted while undue influence is rarely shown by 
direct evidence, under California law the existence of 
certain circumstances could result in a presumption of 
undue influence or alternatively, warrant a conclusion 
that undue influence was exercised. These circumstanc-
es included: 

(1) the extent of the respondent’s interest under the 
subject trust; 

(2) the respondent’s involvement in the procure-
ment of the instrument; 

Endnotes
1 In re Cohen v. Grainger, Tesoriero & Bell, 81 N.Y.2d 655, 658 (1993).

2 Id.

3 In re Rappaport, 121 Misc.2d 447, 450 (1983). 
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Florida Update 
By David Pratt and Hayley Sukienik 

DECISIONS OF INTEREST 

Interpreting the Settlor’s Intent—Children Are 
Intended Beneficiaries in Dispute Over Trust 
Language 

The Third District Court of Appeal affirmed a De-
cember 2019 final judgment that a beneficiary’s children 
were intended beneficiaries of the trust and that refor-
mation of the trust was not supported by evidence. The 
facts are as below: 

Brian Giller (“Brian”) and his siblings, Anita Gross-
man (“Anita”) and Ira Giller (“Ira”), had been involved 
in litigation over the administration of the estate of their 
father, Norman Giller, for seven years. While he was 
alive, Norman Giller created seven trusts to hold bene-
ficial interests in various real estate holdings and other 
family assets. Pursuant to the terms of the trusts, Brian, 
Anita, and Ira were each allocated one-third of the assets 
and accumulated income. Anita and Ira received their 
one-third shares outright, and Brian elected to place his 
one-third share in a separate sub-trust due to his finan-
cial difficulties and in order to protect his share from 
creditors. Brian and his two now adult children, Jamie 
and Jason (“issue”), are equal beneficiaries of all but the 
sub-trust to the Giller Family Trust, of which Brian is the 
primary beneficiary and his children are the remainder-
men. Norman appointed Anita as trustee of the seven 
trusts, with Brian’s approval. Brian borrowed money 
from one of the family businesses and agreed to repay 

David Pratt is the chair of Proskauer’s Private Cli-
ent Services Department and the managing partner of 
the firm’s Boca Raton office. His practice is dedicated 
exclusively to the areas of estate planning, trusts, and 
fiduciary litigation, as well as estate, gift and genera-
tion-skipping transfer taxation, and fiduciary and in-
dividual income taxation. He is admitted to practice in 
Florida and New York.

Hayley Sukienik is an associate in Proskauer’s 
Private Client Services Department and practices in 
the firm’s Boca Raton office. She is admitted to prac-
tice in Florida.

the loan, with Norman’s approval, however, it soon be-
came obvious that Brian would never repay the loan. 

In 2005, Brian began to request distributions from the 
sub-trusts. Anita would make a needs assessment, and 
then she would issue modest checks to Brian. In 2008, 
when Anita’s husband became ill, she stopped conduct-
ing any needs assessments before issuing checks to Bri-
an. After Norman’s death in 2009, Brian requested all the 
accumulated income in the sub-trusts. The attorney who 
drafted the trusts advised Anita that if she was to dis-
tribute all the income to Brian, she would be in breach of 
her fiduciary duties as trustee because Brian was not the 
sole beneficiary of six of the seven sub-trusts. Brian then 
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to be married, and continued to live together after the 
wedding. One year before the marriage, decedent ex-
pressed to wife that he wanted to enter into a prenuptial 
agreement to which wife responded that she “did not 
want to pay” to enter into such an agreement, and, ac-
cording to wife, the issue was not mentioned again until 
the couple’s wedding day. In June 2015, decedent sug-
gested that the couple get married the following month 
at his family’s home in Martha’s Vineyard, and wife 
agreed to make the arrangements. Wife was 58 years 
old, and decedent was 83 years old when they were mar-
ried, and both had previous marriages. 

Decedent woke wife up at 7 a.m. on their wedding 
day and demanded that she find a prenuptial agreement 
online and sign it. Wife was decedent’s fifth marriage 
and decedent stated that he refused to marry wife unless 
she signed the agreement. Wife stated that she felt pres-
sure to sign, being that the family and wedding guests 
had already arrived, and wife reluctantly followed dece-
dent’s instructions to search for and fill out a legal form 
online. Decedent supplied most of the information for 
the online form, including their financial information. 
Decedent then drove both himself and wife to a notary 
where they signed the agreement in the notary’s pres-
ence. 

Decedent passed away intestate four years later, still 
married to wife. Wife served a petition on decedent’s 
children in the probate court to invalidate the agree-
ment, declare the residence they lived in together to be 
decedent’s homestead subject to her election to take a 
one-half interest, and award wife her intestate and elec-
tive share of the estate. Wife argued that the agreement 
was invalid based on fraud, duress, coercion and mis-
representation. She also argued that the agreement con-
tained unfair or unreasonable provisions. She petitioned 
for rescission based on unilateral mistake. The children 
moved for summary judgment, which the probate court 
granted, dismissing wife’s petition that there was any co-
ercion or duress, based on the reasoning that wife knew 
what she was signing, as verified by the notary’s affida-
vit. The probate court determined that Florida law gov-
erned the agreement and, thus, rejected wife’s argument 
that the decedent did not make a full disclosure of his 
finances, as Florida law does not require full disclosure 
of financial assets for agreements, contracts or waivers 
executed before marriage.2 However, the probate court 
denied summary judgment on the unilateral mistake is-
sue, ruling that material facts disputed remained as to 
whether wife believed that the agreement was to apply 
only in the event of divorce, and not death. 

On appeal, wife argued that Massachusetts law 
should apply (which requires full financial disclosure 
to ensure a prenuptial agreement’s validity), citing the 
choice of law rule, lex loci contractus, because the agree-
ment was signed in Massachusetts. The rule “specifies 
that the law of the jurisdiction where the contract was 

demanded all of the income-generating assets as well as 
the accumulated income, and Anita refused his demand. 
Subsequently, the board of the Giller family company 
sued Brian to recover the loan balance. 

In 2011, Brian filed a 15-count complaint, among 
which he argued for Anita’s removal as trustee, breach 
of trust, and disputed Anita’s interpretation of certain 
trust language that includes his children as beneficiaries, 
claiming that the language shows the intent to benefit 
him solely. The trial court disagreed, finding the trust 
language unambiguous, found no conflict of interest, 
and no breach of trust by Anita. On appeal, Brian argued 
that the trial court should have found the language am-
biguous and required extrinsic evidence regarding the 
settlor’s intent. He claimed that the trial court should 
have reformed the language to conform to his interpre-
tation that the sub-trusts were solely for his benefit, ex-
cluding his children. 

The Appellate Court considered the plain language 
of the sub-trusts, six of the seven which contain a dis-
positive provision providing that the “Trustee may dis-
tribute to or for the benefit of such beneficiary, or his is-
sue . . . so much of the net income of such beneficiary’s 
separate trust as the Trustee, in the Trustee’s discretion, 
deems necessary . . . .” The court found that the phrase 
“for the benefit of” does not render the sub-trusts am-
biguous as a matter of law with respect to the inclusion 
of Brian’s issue as beneficiaries. 

In Florida, the polestar of trust or will interpretation 
is the settlor’s intent.1 In order for the court to reform the 
trust, there must be clear and convincing evidence that 
the trust, as written, does not reflect said intent. Here, 
the court concluded that “the sub-trust language clearly 
sets forth Norman Giller’s intent to include Brian’s chil-
dren,” and, as such, any reformation to eliminate Brian’s 
children would not be in line with the settlor’s intent, 
namely to create and oversee the sub-trusts to protect 
Brian’s share of the trust from creditors. The court also 
affirmed the trial court’s conclusion that Anita did not 
breach her fiduciary duties as trustee and upheld the 
award of trustee’s attorney’s fees from trust assets for 
the breach of trust claim, pursuant to Florida Statutes 
736.0802(10)(b). 

Giller v. Grossman, No. 3D19-2514, 2021 WL 
3889320 (Fla. Dist. Ct. App. Sept. 1, 2021).

Court Upholds Validity of Prenuptial Agreement 
Signed Hours Before Parties are to be Married 

Arlene Williams-Paris (“wife”) appeals a probate 
court order determining that she waived her inheritance 
rights as a spouse by signing a prenuptial agreement 
(the “agreement”). The facts are as follows: 

Wife and Calvin Paris (the “decedent”) lived togeth-
er in the decedent’s home for five years before they were 
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of the other by virtue of the marriage. 
The estate of either party . . . shall de-
scend to or vest in his or her heirs at 
law, legatees, or devisees, as may be 
prescribed by his or her Last Will and 
Testament, as though no marriage had 
taken place between them. 

The court agreed with wife’s argument that para-
graph 2, which specifically referred to the residence by 
address, unambiguously exempts it from the agreement. 
Further, the court was not persuaded by the children’s 
argument that paragraph 2 was only to apply while the 
decedent was alive. “When interpreting a contract, a 
court should give effect to the plain and ordinary mean-
ing of its terms.”5 The court is not to “rewrite the con-
tract under the guise of judicial construction.” The court 
held that the children’s interpretation of paragraph 2 
would render the words “shall not be affected by this 
Agreement,” “totally superfluous” and meaningless, 
while wife’s interpretation would not. The court there-
fore reversed and remanded to the probate court on the 
issue of whether wife had waived all spousal interest 
in the decedent’s homestead property pursuant to the 
agreement. 

Williams-Paris v. Joseph, 4D20-1760 (Fla. Dist. Ct. 
App. Sep. 1, 2021). 

executed should control.”3 The court upheld the probate 
court’s ruling that Florida law applies to the agreement, 
relying on Florida Supreme Court holdings in which 
public policy controlled over choice of law. “The pub-
lic policy exception to lex loci contractus “requires both 
a Florida citizen in need of protection and a paramount 
Florida public policy.”4 As well, the court applied the 
significant relationship test to conclude that Florida law 
should apply to determine the agreement’s validity be-
cause wife had no connection to Massachusetts, other 
than the fact that the agreement was signed there. Final-
ly, because the decedent’s homestead was a key issue to 
which both wife and the children stood to benefit, the 
court held that a Florida citizen’s right to homestead 
protection was of paramount importance to allow for a 
departure from the choice of law rule. 

Wife argued that the agreement specifically exclud-
ed the decedent’s homestead pursuant to paragraph 2 of 
the agreement, which states that the residence in ques-
tion “shall not be affected by this Agreement.” Para-
graph 2 also provides that expenses and maintenance of 
the residence shall be paid by the decedent. However, 
the children argue that wife waived her interest in the 
homestead in paragraph 10, which provides as follow: 

Each party agrees that if he or she sur-
vives the death of the other, such party 
will make no claim to any part of the 
real or personal property of the other. In 
consideration of such promise . . . each 
party knowingly, intelligently, and vol-
untarily waives and relinquishes any 
right of . . . homestead, inheritance, de-
scent, distributive share, or other statu-
tory legal right . . . the parties agree that 
it is their mutual intent that neither shall 
have or acquire any right, title, or claim 
in and to the real or personal property 

Endnotes
1 Arellano v. Bisson, 847 So. 2d 998 (Fla. 3d DCA 2003); Phillips v. 

Estate of Holzmann, 740 So. 2d 1, 2 (Fla. 3d DCA 1998).

2 Fla. Stat. § 732.702(2). 

3 Sturiano v. Brooks, 523 So. 2d 1126, 1129 (Fla. 1988).

4 State Farm Mut. Auto Ins. Co. v. Roach, 945 So. 2d 1160, 1163 (Fla. 
2006).

5 Golf Scoring Sys. Unlimited, Inc. v. Remedio, 877 So. 2d 827, 829 
(Fla. 4th DCA 2004). 
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LexisNexis®  NYSBA’s Automated 
Power of Attorney Form (2021)

•  This version is a fully automated document-assembly 
drafting system, powered by HotDocs®. 

•  It eliminates the need for repetitive typing, cutting, 
and pasting, along with the risk of errors that often 
accompany traditional form completion. 

•  Suggested language for permissible modifications is 
included within this program for ease of use.

•  Frequently Asked Questions are provided to assist 
with the user experience along with an introduction 
articulating basic guidance for the form.

* NYSBA Member: $70.00   
* Non-Member: $99.00 

* One-year subscription fee. Annual renewals by LexisNexis®.

Microsoft®  
Word Version

•  This version of the New York State Statutory Power 
of Attorney is formatted using Microsoft Word. 

•  Users simply utilize the tab key to enter information 
into the fields included. 

•  Suggested language for permissible modifications is 
provided in a separate document and may be copied 
and pasted into the Power of Attorney form.

•  Frequently Asked Questions are provided to assist 
with the user experience along with an introduction 
articulating basic guidance for the form.

NYSBA Member: $20.00 
Non-Member:  $35.00

Power of Attorney Form: 2021 Update
New York State recently reformed the Statutory Short Form Power of Attorney 
for purposes of financial and estate planning, effective June 13, 2021. The 
changes are designed to simplify the POA form, allow for substantially 
compliant language as opposed to exact wording, provide safe-harbor provision 
for good-faith acceptance of an acknowledged POA, and allow sanctions for 
those who unreasonably refuse to accept a valid POA.
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Product Number (6229E21)

NYSBA Members $868.00
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Multi-user pricing is available. Please call 1-800-223-1940 for details. 
Prices subject to change without notice.

This fully automated set of forms 
contains all the official probate forms 
as promulgated by the Office of Court 
Administration (OCA), as well as the forms 
used specifically by the local surrogate's 
court. Use this software to print forms for 
filing in New York surrogate’s courts or 
upload as a PDF for e-filing.

•   The Official OCA Probate, 
Administration, Small Estates, Wrongful 
Death, Guardianship and Accounting 
Forms, automated using HotDocs 
document-assembly software.

•   A yearly subscription service includes 
changes to the official OCA Forms 
and other forms related to surrogate’s 
court practice, also automated using 
HotDocs.

•   Links to the full text of the Surrogate’s 
Court Procedure Act (SCPA); the 
Estates, Powers and Trusts Law (EPTL); 
and the Uniform Rules for Surrogate’s 
Courts.

More . . .

LexisNexis® NYSBA’s 
Automated 
Surrogate’s Forms

“Use of the program cut our office 
time in completing the forms by more 
than half. Having the information per-
manently on file will save even more 
time in the future when other forms 
are added to the program.”

“The New York State Bar Association’s 
Official Forms are thorough, well or-
ganized and a pleasure to work with.”
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