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Message From the Chair 

Dear Fellow Members,
Last month I was honored to be elected Chair, and I 

look forward to serving the Section this year. One of the 
many benefits of membership in the TICL Section is the 
ability to network with other attorneys in our unique 
practice area. Our Section’s many events and activities 
provide us with the ability to create and foster dynamic 
and valuable professional relationships with colleagues 
from across the state. As we plan to return to in-person 
events this year, I encourage you all to keep a look out 
for upcoming opportunities to get together. We have 
some exciting things in store and will round out 2022 
with our destination meeting at the Hammock Beach 
Golf Resort & Spa on Florida’s Palm Coast. We are work-
ing on putting together a compelling CLE program for 
this meeting, so stay tuned for more details!   

I look forward to working with my fellow officers: 
Vice-Chair Brian Rayhill; Secretary Amanda Kuryluk; 
and Treasurer Brendan Baynes, as well as the rest of our 
vibrant board, to bring Section members relevant and 
rousing educational programs, as well as the fun net-
working events that our Section is known for. 

After nearly two years 
of interfacing primarily on 
computer screens, we can all 
derive great benefits from 
the in-person events and 
networking opportunities 
that TICL has to offer. For 
that reason, I would also 
like to take this opportunity 
to encourage each of you to 
recommend a TICL member-
ship to any attorney in your 
office who has not yet joined. This year is a perfect chance 
to grow and expand our section by introducing new mem-
bers to all that the TICL Section can provide.  

I look forward to seeing you all in 2022.

Molly Casey 

Contribute to the NYSBA Journal 
and reach the entire membership 
of the state bar association
The editors would like to see well-written and researched 
articles from practicing attorneys and legal scholars. They 
should focus on timely topics or provide historical context 
for New York State law and demonstrate a strong voice 
and a command of the subject. Please keep all submissions 
under 4,000 words. 

All articles are also posted individually on the website 
for easy linking and sharing.

Please review our submission guidelines at  
www.nysba.org/JournalSubmission.
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The Civil Jury Trial in a COVID-19 World
By Michael P. O’Brien

What would a jury trial look like in our new reality? 

I think back to what feels like an eternity ago—early 
March 2020, when I was on trial in Supreme Court, Kings 
County. There were three lawyers on the case; I repre-
sented one of the defendants. The lawyers and I met in 
TAP (Trial Assignment Part) on the morning that jury 
selection was scheduled to begin—shaking hands; ex-
changing pleasantries. We shook plenty of other hands as 
well while we waited—lawyers we’ve tried cases against; 
lawyers we’ve worked with at prior firms; lawyers we 
know from bar associations—laughs, handshakes—all in 
close contact. 

We were given our jury slip. After some quick text 
messages to our respective clients, we gathered in the 
Lawyers’ Room for the old “hurry up and wait.” Every 
downstate trial lawyer knows the Kings County Lawyers’ 
Room—dimly lit; uncomfortable furniture; yellowing ad-
vertisements for office space clinging to the wall; a photo-
graph from a bar association golf outing from sometime 
in the 1990s. The Kings County Lawyers’ Room isn’t 

pretty—but it’s ours. It is our home-away-from-home; 
our “office” while we wait. More hand shaking. More 
talking. Some jokes about the coronavirus. Some lawyers 
using hand sanitizer. But all in all, business as usual. 

Our case was finally called and we were given a pan-
el of 20 jurors. The empaneling room was about 10 feet 
by 12 feet for 20 jurors and three lawyers. All told, jury 
selection was eight separate panels over five days—that’s 
close contact with approximately 160 individuals for long 
stretches of time, in cramped rooms, with no ventilation. 
The jurors were in tightly packed rows of four—shoulder 
to shoulder; back to back. My co-counsel and I were at a 
table at the front; a six-foot table for three people. Simple 
math means we were shoulder-to-shoulder for hours a 
day, several days in a row, sharing breathing space and 
touching the same surfaces. 

We finally had our jury; and now we waited for a 
trial judge—hurry up and wait, again. The lawyers were 
relatively isolated during this time—sitting on separate 
benches while reading deposition transcripts (hopefully 
not for the first time); reading yesterday’s New York Post; 

scrolling through Twitter for the latest news. Where were 
the jurors? Certainly not spread out like the lawyers were. 
The jurors were still in tightly packed rooms with hun-
dreds of other jurors—those assigned to other cases; those 
excused from other panels; those there for the first day. 

Our case was called and we were assigned to a trial 
judge. Fortunately we were assigned to one of the larger 
courtrooms in Supreme Kings—fortunate not just for the 
extra space but also for the aesthetic . . . soaring ceilings; 
mahogany wood paneling; elevated bench and jury box—
what a courtroom “should” look like. 

Despite the size of the courtroom, the lawyers were 
still in close proximity: three lawyers at two six-foot tables. 
The jurors were even closer to each other: four to a row 
and back-to-back. The lawyers all got along well, but this 
was a rather contentious liability trial. This meant numer-
ous objections and sidebars. The sidebars were out of the 
presence of the jury, in the hallway between the courtroom 
and the judge’s chambers. In other words, a very tight 
space with several people in close proximity. 

The trial came to a temporary halt not because of a 
verdict or a settlement, but because of COVID-19. The ju-
rors were given credit for their service. The transcript was 
ordered. A new jury will eventually be selected and the 
trial will be given priority by the same trial judge. Now 
here we are over a month later, and there are no cases on 
the trial calendar. There are cases in my office that are 
ready for trial, but there is no trial date. 

When those cases finally make it onto a trial calendar, 
what will that jury trial look like? The answer is that no 
one really knows, but here are a few thoughts I would like 
to share: 

We will simply need more room for civil jury trials. 
Larger and better-appointed rooms will be necessary for 
jury selection. Lawyers will still be able to adequately ex-
amine potential jurors for their clients’ cases; it would just 
be in a much larger room than we are used to. Everyone 
will have to sanitize and wear a mask.

Courtrooms must be reconfigured for jury trials in 
a COVID-19 era. We all know that some courtrooms are 
larger than others. How many of us have been to a mo-

“When those cases finally make it onto a trial calendar,  
what will that jury trial look like? “



NYSBA  Torts, Insurance & Compensation Law Section Journal  |  Vol. 49  |  No. 1                      5    

one involved in a jury trial. This will require the input 
from the clerks and court officers, the vital backbone 
of a smoothly operating court system. This will require 
educating the public—informing the jury pool that their 
service is vital, that their service is truly valued, and that 
they will be safe. 

This will not be easy; this will not feel normal; but 
jury trials will return. The civil justice system will contin-
ue. The civil justice system must continue, because society 
itself depends upon the judicial resolution of civil dis-
putes. The New York State Constitution states (Article 1, 
§2) that there shall be a trial by jury in all cases in which it 
has heretofore been guaranteed by constitutional provi-
sion, and that this shall remain “inviolate forever.” 

Recent reports and studies suggest that we may be 
engaging in some form of social distancing until 2022. 
The governor mentioned that our “new normal” could 
be a similar time frame: 12-18 months. This “sounds” like 
forever; but this is not forever. With a vaccine, much of 
these concerns vanish. Prior health crises eventually came 
to an end. This one will too. In the meantime, we must 
make plans to proceed with the civil justice system—es-
pecially trials. We cannot and will not be on pause indefi-
nitely—not when liberties, livelihoods, reputations, and 
financial concerns are at stake. 

The COVID-19 world is a time of crisis, but it is also 
a time of opportunity. It is a time to learn, to grow, and to 
be better. Just writing down my thoughts for this essay, I 
realize what a luxury and privilege it is to have the time 
to just sit, think, and write. To my fellow litigators, this is 
a time to truly bring the court system into the 21st century 
with innovation and technology. The jury trial may look 
different for the foreseeable future, but I know we are 
ready to meet that challenge and to exceed expectations. 

Michael O’Brien of O’Brien Law Firm, PLLC is Im-
mediate Past Chair of the TICL Section. 

tion or conference day with 125 cases on the calendar, but 
room for only 15 lawyers in the courtroom? The courts 
should designate the larger courtrooms solely for jury 
trials. If conferences and motions transition to remote 
argument, then there will be many more courtrooms 
available to be designated as “trial courtrooms.” Another 
downstate courtroom comes to mind—the Ceremonial 
Courtroom in Supreme New York at 60 Centre Street. 
This room is huge, with ample room for litigants, law-
yers, judges and jurors. 

Where should the jurors be placed during testimony? 
In a civil trial, the jury is typically eight individuals—six 
regular jurors and two alternates. In a large enough court-
room, each juror could be given their own, partitioned 
space. In the alternative, and if there is not adequate 
space, some jurors could be in the courtroom while oth-
ers are on a live feed in a separate room. The same goes 
for when it is time for the jury to deliberate: adequate 
space, partitions, and possibly even jury deliberations 
and verdicts via video-conferencing. The jurors would be 
in the courthouse and in the same court “room” but just 
not next to each other. Supplemental jury instructions can 
be drafted to address concerns related to the partitions, 
videos, and even the wearing of face masks. 

Speaking of face masks, What about personal protec-
tive equipment (PPE)? Will you try a case with a face cov-
ering on? Would you want your client to have their face 
covered? What about the jurors? Much of communication 
is non-verbal (see Albert Mehrabian’s 7-38-55 Rule), but 
face coverings do not hide all body language, nor do they 
mask the tone of one’s voice. Still, how will we know 
when someone is frowning, smirking, or smiling? Again, 
a supplemental instruction may be necessary regarding 
the wearing of facial covering(s). 

The court system should retain a team of public 
health professionals to oversee court operations, to en-
sure (or at the very least encourage) the safety of every-

Please perform the following steps to update your profile information
• Step 1: Login to your account at NYSBA.ORG 
•  Step 2: Select “View Profile” under your name
• Step 3: Click on “Edit Information”

Are you Updated?
Don’t miss any of the latest news, announcements, 
publications, and info from NYSBA. Please take 
a moment to check and update your contact 
information to help us serve you better. 
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whether a force majeure clause that specifically references 
acts of God will apply to coronavirus cancellation or 
interruption is highly fact- and jurisdiction-specific. Most 
jurisdictions require the act of God to be unforeseeable.4 
In addition, courts construe force majeure cases narrowly. 
Generally, a party’s performance will be excused only if 
the clause specifically contemplates the particular event 
which prevents performance.5 Also, a party must comply 
with conditions attached to the exercise of that clause—for 
example, to notify affected parties within a specific time 
period following a force majeure event.

Business Interruption Claims
A typical business interruption clause or endorsement 

will provide coverage for certain business loses for a tem-
porary closure. This coverage is subject to policy dollar 
limits and certain specific exclusions.6 The typical Insur-
ance Service Office (ISO) BI insurance requires a specific 
triggering event-direct physical loss or damage.7 There are 
limitations on what scenarios trigger business interruption 
coverage, the duration, amount and type of coverage. In 
addition, there are often specific exclusions for damages 
caused by viruses, bacterium or other microorganism that 
induces physical distress, illness, pollutants or disease. It 
appears that these exclusions bar damage resulting from 
the COVID-19 virus.

Civil Authority
The civil authority clause provides limited coverage 

where operation of civil authority shuts down access to a 
business’s premises. The access to the described premises 
must be due to particularized reasons as defined in the 
policy. Thus, a governor’s order requiring businesses to 
close does not generally trigger the coverage because the 
specific conditions are not met.

Business Losses and Insurance
One of the most important questions to a business 

owner in this pandemic is: “Can I recover damages under 
the commercial general liability (CGL) or all risk insurance 
policy?” The answer depends on the language in the in-
surance policy. In most property liability policies, the loss 
or damage must be caused by or result from a covered loss 
that is not excluded under the policy. In addition, the loss 
or damage must be caused by a direct and tangible physical 
injury to the insured property. Therefore, in most jurisdic-
tions physical loss does not cover a virus because a virus 

“It is common for insurance policies to 
give with the right hand and then take 
away with the left.”

   —Richard Posner, Chief Judge of 
the 7th Circuit Court of Appeals, Curtis-
Universal Incorp. v Sheboygan Emerg. Med, 
Services, Inc., 43 F. 3d 1119, 1123 (7th Cir. 
1994).

The ongoing coronavirus (COVID-19) pandemic and 
variants are the most devasting and disruptive forces in 
recent history. The COVID-19 pandemic will lead to nu-
merous lawsuits involving insurance coverage and com-
mercial disputes. In commercial cases, should a party be 
excused for its non-performance of its contractual obliga-
tions? The answer depends on the terms of the contract, 
the particular facts surrounding the non-performance 
and the law of the jurisdiction.

Commercial Cases
A party whose operations are compromised by the 

pandemic has potential defenses such as impossibility 
and force majeure. The impossibility doctrine excuses a 
party’s performance when the destruction of the subject 
matter of the contract or the means of performance is 
objectively impossible. The impossibility must be the 
result of an unanticipated event that could not have 
been foreseen or guarded against in the contract. Section 
2-615 (a) of the Uniform Commercial Code requires only 
commercial impracticability.1 The commercial impossi-
bility doctrine requires a party to show impracticability 
because of extreme and unreasonable difficulty, expense, 
injury or loss involved.2

Force Majeure
There is no single standard force majeure clause. The 

iterations of specific events of force majeure can vary 
widely, particularly between industries. The force ma-
jeure defense applies only if the contract contains a force 
majeure clause. A force majeure clause is a provision that 
excuses non-performance due to certain circumstances 
beyond the parties’ control. What constitutes a force 
majeure event varies by contract but typically includes 
events such as riots, strikes, war, governmental orders 
and acts of God. Compliance with a governmental order 
has been held to be a sufficient excuse because the gov-
ernment has the power to compel compliance.3 However, 

A Primer on COVID-19 and Insurance
By James A. Johnson
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Other state courts have rejected similar arguments 
by insurers where the insured was ordered to vacate a 
church because of gasoline in nearby soil15 or where un-
stable rocks perched at the top of a hill induced a govern-
ment evacuation order.16 A case can be advanced that the 
term physical loss is not precise enough to bear the single 
meaning that insurers assign to it. Cases have held that 
the words physical loss are broad enough to encompass 
situations where the insured loses the use of a physical 
asset.17

All Risk Policies
All risk policies allow recovery for fortuitous loses 

unless the loss is excluded by a specific policy provi-
sion.18 Insurers promise to pay for direct physical loss or 
damage to property caused by or resulting from any cov-
ered cause of loss or some variant of that language.19 The 
Sixth Circuit espoused that one would struggle to think of 
damage not covered by this language.20 The breadth of all 
risk polices are intended to insure against all fortuitous 
losses not specifically excluded.

The Coronavirus Aid, Relief and Economic 
Security Act

To help mitigate the financial crisis created by the 
COVID-19 pandemic, the federal government has issued 
guidance relating to employee benefit plan operation and 
administration.

The Coronavirus Aid, Relief and Economic Security 
(CARES) Act signed into law in March 2020 provides for 
substantive financial and administrative relief to partici-
pants, sponsors and administrators of certain employee 
benefits plans.21 Subsequently, the Internal Revenue 
Service clarified and expanded upon the relief offered 
in the new law. The new guidance relaxes the generally 
rigid regulatory scheme in employee benefit plan opera-
tion and administration. For example, CARES Act, § 2202, 
together with IRS Notice 2020-50, provides relief from tax 
rules for qualified individuals who obtain a coronavirus-
related distribution. The 10% additional penalty of the 
Code § 72(t)20 may be avoided.22 The distribution may 
be reported in gross income ratably over three years. Or, 
the funds may be restored into a retirement fund within 
a three-year period beginning on the day after the date 
on which the distribution was received.23 A coronavirus-
related distribution (CRD) is any distribution or distribu-
tions not exceeding $100,00 from an eligible retirement 
plan to qualified individuals.

Duty To Defend
One of the first decisions concerning the duty to de-

fend for COVID-19 claims under a CGL policy is McDon-
ald’s Corp. et al. v. Austin Mutual Insurance Co. A federal 
district court in Chicago recently held that a claim for 

does not result in tangible damage to property. Thus, if 
a business files a claim for a COVID-19 related interrup-
tion, insurers may dispute whether a physical loss has 
occurred. 
     The plaintiff in Gavrilides Mang. Co. et al. v. Michigan 
Insurance Co.8 operated the Soup Spoon restaurant and 
sought loss profits from its insurer due to reduced busi-
ness during the pandemic. The insurer cited Universal 
Image Products, Inc. v. Chubb Corp.,9 stating that there was 
no coverage unless the insured premises was physically 
damaged. The plaintiff failed to allege that the physical 
integrity of the Soup Spoon was altered by the coro-
navirus. The plaintiff’s civil authority claim also failed 
because of lack of any physical loss or damage.

Also, in Ross 1, LLC v. Erie Ins. Exch.,10 the Superior 
Court in the District of Columbia found no coverage in a 
lawsuit by District of Columbia restaurants whose polices 
lacked a virus or pandemic exclusion. The court stated 
that the plaintiffs offered no evidence that COVID-19 was 
actually present on their insured properties at the time 
they were forced to close.

Similarly, in the Western District of Texas in Die-
sel Barbershop, LLC et al. v. State Farm Lloyds11 the court 
dismissed a claim by various barbershops. The plaintiff 
failed to allege that COVID-19 was actually within their 
properties or caused damage. Tangible injury to property 
must be established.

However, an argument can be made that the words 
physical loss could include businesses’ inability to use 
their property during the pandemic. For example, in 
Hughes v. Potomac Ins. Co, the insurer denied coverage 
where erosion swept the earth from underneath a house 
and left it standing on the edge of a 30-foot cliff.12 The 
insurer denied coverage because the house itself was not 
damaged and there was no physical loss or damage.13 
The California Court of Appeals disagreed, finding the 
insured’s interpretation reasonable: 

To accept the insurer’s interpretation of 
its policy would be to conclude that a 
building which has been overturned or 
which has been placed in such a position 
as to overhang a steep cliff has not been 
damaged so long as its paint remains 
intact and its walls still adhere to one 
another. Despite the fact that property 
might be rendered completely useless to 
its owners, the insurer would deny that 
any loss or damage had occurred un-
less some tangible injury to the physical 
structure itself could be detected. Com-
mon sense requires that a policy should 
not be so interpreted in the absence of a 
provision specifically limiting coverage 
in this manner.14
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injunctive relief constituted a claim for damages because 
of bodily injury triggering a defense obligation. A claim 
for injunctive relief to require McDonald’s to enact more 
stringent safety protocols and provide additional training 
for franchisees and their employees on preventive mea-
sures to avoid the spread of COVID-19 thus also consti-
tuted a claim for damages for bodily injury. This case has 
other implications and deserves watching.24

Conclusion
There is no conclusion because coronavirus cases 

and the resulting effects on businesses continue. Keep in 
mind many commercial property policies that contain 
business interruption coverage have hidden contrac-
tual limitation periods that purport to require insureds 
to bring suit much sooner than would otherwise be 
required under applicable law. For example: “No suit, 
action or proceeding for the recovery of any claim will be 
sustained in any court of law or equity unless legal action 
is started within two years after the loss.” Other policies 
require that suit must be commenced within 12 months 
after the denial of the loss.

Also, a bevy of legal issues will arise in the wake 
of the global pandemic. Businesses may encounter tort 
claims from patrons and employees alleging that they 
contracted COVID-19 on their premises. This primer on 
COVID-19 is a guide as to what to expect and to provide 
basic information for consideration in civil disputes. The 
decisions involving insurance, commercial cases and tort 
claims will in large measure be jurisdictional.

James A. Johnson concentrates on serious personal 
injury, insurance coverage under the commercial gen-
eral liability policy, entertainment and sports law and 
federal criminal defense. He is an active member of the 
Massachusetts, Michigan, Texas and federal court bars. 
He can be reached at www.JamesAJohnsonEsq.com.
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Domestic Animal Liability Update 
By Matthew J. Kaiser

When a domestic animal hurts someone, emotions 
can run high. The instrumentality of harm is not an inani-
mate thing like a loose step or a slippery driveway, but 
instead a family pet who is being called “vicious” in court 
papers. At the same time, the resulting injury can be dev-
astating, often requiring stitches and even reconstructive 
surgery. It is no surprise lawsuits arising from domestic 
animal attacks can evoke strong reactions on both sides. 

This article is a survey of appellate decisions recently 
handed down in this sometimes confounding but al-
ways fascinating area of law. The majority involved dog 
attacks. 

Vicious Propensities 
New York dog owners can be liable only if they knew 

or should have known of the canine’s “vicious propensi-
ties,” defined as a “propensity to do any act that might 
endanger the safety of the persons and property of others 
in a given situation.”1 

To the extent our strict liability regime is sometimes 
referred to as a “one-bite rule” that term is a misnomer. 
Vicious propensities can be proven by “something other 
than prior comparably vicious acts.”2 Tendency to growl, 
snap, or bare teeth can help support the claim, as will 
any “proclivity to act in a way that puts others at harm.”3 
Other markers include “being territorial, aggressively 
barking when [his or her] area [is] invaded, attacking 
another animal, [and] growling and biting at another 
dog.”4 Even playful and seemingly friendly behavior can 
help establish liability where it “may endanger the safety 
of another.”5 

At the same time, normal canine behavior, such as 
barking and running around, will not establish vicious 
propensities.6 Dogs will be dogs. We are reminded of this 
principle in Bukhtiyaraova v. Cohen, where the plaintiff 
was bitten by a dog residing in the defendant’s apart-
ment.7 According to the Second Department, testimony 
that the dog “barked at [the plaintiff] and her dog” and 
“strained its leash toward her dog” failed to raise a tri-
able issue of fact because it was considered normal canine 
behavior.8 

In M.B. v. Hanson, another recent Second Depart-
ment decision, the infant plaintiff was descending from 
a kitchen stool with a pancake in his hand when the 
defendant’s dog jumped for the pancake and bit his 
face.9 The evidence at trial established the dog would 
become excited in the presence of food, try to take food 
from people’s hands, and jump to try to obtain food from 
tables and countertops, but this sort of behavior was 
regarded “as rambunctious and annoying, rather than 

vicious.”10 The dog had never bitten or attacked anyone 
or otherwise acted in a threatening, violent, or aggressive 
manner.11 The jury found no vicious propensities and the 
trial court declined to set aside the verdict. On appeal, the 
Second Department affirmed, finding that the evidence at 
trial “was sufficient to permit the jury to conclude . . . that 
the defendant’s dog was not vicious.”12 While the plaintiff 
had introduced evidence that would tend to lead to the 
“opposite conclusion,” the appellate court “defer[red] to 
the jury’s assessment of the witnesses’ credibility.”13  

A different standard of review produced a different 
result in Lina Thai v. Wong v. Largana, where the plaintiff, a 
mail carrier employed by the United States Postal Service, 
was attacked by the defendants’ dog within the exterior 
ground of the defendants’ residence.14 The motion court 
denied the defendants’ motion for summary judgment 
and the Second Department affirmed based upon “con-
flicting testimony as to the nature of the contact between 
the plaintiff and the dog on the day of the incident and 
the parties’ prior observation of the dog’s behavior and 
disposition.”15 

Actual or Constructive Notice 
Of course, it is not enough for a plaintiff to show 

the dog had vicious propensities. The plaintiff must also 
establish that the owner knew or should have known of 
them.16 As a practical matter, this scienter requirement can 
be difficult to overcome.17 

In Jennifer M.C.-Y v. Boring the defendant’s dog bit the 
plaintiff and her infant daughter as they exited a vehicle.18 
According to the Fourth Department, the defendant met 
her initial burden by submitting deposition testimony 
“which established that [she] lacked actual or constructive 
knowledge that the dog had any vicious propensities.”19 
In opposition, the plaintiffs failed to raise a triable issue of 
fact. One of the defendant’s neighbors averred that on at 
least two prior occasions she had seen the dog “roaming 
the neighborhood” and that the dog had entered her back-
yard and barked at her in “an aggressive and angry way,” 
thereby putting her in fear that she would be bitten.20 The 
plaintiffs, however, submitted no evidence when these 
incidents occurred or whether they were ever commu-
nicated to the defendant, failing to address whether the 
defendant had actual knowledge of the dog’s vicious 
propensities or whether such propensities had “existed 
for a sufficient period of time for a reasonable person to 
discover them.”21 

Few defendants will admit the family pet has dan-
gerous tendencies abnormal to its class. For this reason, 
knowledge of vicious propensities is often established 



NYSBA  Torts, Insurance & Compensation Law Section Journal  |  Vol. 49  |  No. 1                      11    

the dog’s mouth,” causing him to suffer “multiple severe 
lacerations to his face which required emergency surgery 
and left him with multiple scars.”35 

Aggression toward other domestic pets can also 
help establish notice of vicious propensities which, as 
we know, is defined broadly to encompass “any act that 
might endanger the safety of the persons and property 
of others in a given situation.”36 “The prevailing law,” 
whether we agree with it or not, is that domestic animals 
are personal property.37 Thus, in Modafferi v. DiMatteo the 
plaintiff was walking her leashed small breed dog when 
it was attacked by one of two dogs owned by the defen-
dant.38 As the plaintiff tried to separate them, she was bit-
ten by the dog.39 The Fourth Department found triable is-
sues of fact because after the attack the defendant said she 
“was aware of the risk that her dogs would attack small 
dogs,” and “[i]t was foreseeable that if [the defendant’s] 
dog attacked another dog, someone would attempt to 
pull the dogs apart and be injured in the process.”40 

Dogs are naturally pack animals and sometimes it can 
be difficult to determine which particular canine caused 
the injury. In Christopher P. v. Kathleen M.B. the infant 
plaintiff was injured during an interaction with the de-
fendant’s dogs.41 The Fourth Department noted that the 
defendant’s liability “would not be dependent upon . . . 
identification of the particular dog that bit the daughter” 
and it was sufficient for the defendant to know “that both 
dogs, or the dogs in concert, had vicious propensities.”42

Landlord Liability
Often the property owner, acting as a landlord, is 

sued for injuries caused by a tenant’s dog. When the ten-
ant comes into possession of the animal after the premises 
have been leased, the landlord is not liable unless he or 
she knows the tenant is harboring an animal with vicious 
propensities and has control of the premises or is other-
wise able to remove or confine the animal.43 

The landlord defendant will often discharge this 
burden by simply establishing lack of familiarity with 
the offending canine. For example, in Logie v. Lester the 
plaintiff was bitten by a dog inside a home owned by 
the landlord defendant, who established entitlement to 
summary judgment through evidence “he was not aware 
that a dog with vicious propensities was being harbored 
on the premises.”44 In Deloach v. Nicholson the plaintiff, a 
UPS delivery person, was bitten by a dog at a two-family, 
two-story building owned by the defendant.45 The de-
fendant resided on the first floor and the dog was owned 
by the second-story tenant. Acknowledging that “[s]trict 
liability can . . . be imposed against a person other than 
the owner of an animal which causes injury if that person 
harbors or keeps the animal with knowledge of its vi-
cious propensit[ies],” the Second Department found that 
the dog “did not have vicious propensities” and, even 
if it did, the defendant “neither knew nor should have 

inferentially through circumstantial evidence. One “po-
tentially relevant” consideration is the manner in which 
the animal was restrained.22 

In King v. Hoffman the infant asked to enter the 
defendants’ second-floor apartment to use the restroom, 
but before he could gain entrance one of the defendants 
“ensured” the dog was “secured upstairs.”23 As the infant 
walked up the stairs, the dog ran down and bit the child 
on the leg and buttock area.24 The Second Department 
determined the defendants failed to meet their initial 
burden because they, inter alia, “attempted to limit inter-
action between the dog and visitors.”25 Recognizing that 
proof of customary confinement can serve as a predicate 
for liability where the dog was confined because the 
owner “feared [it] would do . . . harm to . . . visitors,” the 
Second Department specifically noted the defendants had 
acquired the dog to provide “security,” tried to secure it 
before the attack, and the dog attempted to bite the plain-
tiff just two months earlier.26 Under these circumstances, 
a reasonable factfinder could conclude the defendants 
had notice of vicious propensities. 

Proof of confinement or restraint is often wielded as 
a sword for the plaintiff, but the absence of such evidence 
can be used as a shield for the defendant. In Drakes v. 
Bakshi the defendants’ dog mauled a small dog owned by 
the plaintiff and bit her finger in the process.27 The defen-
dants established their entitlement to summary judg-
ment based on testimony that their dog “was allowed to 
roam freely inside the house and in the backyard” and 
it resided with two small children and two other dogs 
without incident.28 

A related consideration is whether the offending 
animal was kept as a guard dog, or the owner posted 
“Beware of Dog” signs on the property. For example, in 
Opderbeck v. Bush the plaintiff, a UPS delivery employee, 
was bitten on the wrist by the defendants’ dog while 
delivering a package to their residence.29 The Fourth 
Department concluded the defendants failed to meet 
their initial burden of “establishing that they neither 
knew nor should have known that the dog had any vi-
cious propensities.”30 Three “Beware of Dog” signs were 
posted on the property, and the dog was purchased “for 
protection,” its bark acting like an “alarm.”31 Indeed, one 
defendant admitted that she directed the plaintiff to  
“[s]tand still” while the canine was running toward 
him.32 

Courts have often looked at the nature of the attack 
itself as a proxy for vicious propensities and, occasion-
ally, notice thereof.33 In I.A. v. Mejia the defendants’ dog 
bit the face of the 11-year-old plaintiff while he was at the 
defendants’ house with his older brother.34 The plaintiff 
raised triable issues of fact by submitting evidence the 
dog was “kept, at least in part, as a guard dog” and the 
attack was “unprovoked,” the animal biting the child’s 
face and “not let[ting] go until another boy pried open 
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defendant’s property manager had received complaints 
about this very sort of behavior, which was imputed to 
the defendant so she was “deemed to have notice of those 
propensities.”62 

Where the landlord is aware that a prospective tenant 
owns a vicious dog and nevertheless leases the premises 
to the tenant without taking reasonable measures to pro-
tect third parties who may come onto the premises, that 
landlord may be held liable for failing to “exercise reason-
able care not to expose third persons to an unreasonable 
risk of harm.”63 This theory of liability, articulated by the 
Court of Appeals in Strunk v. Zoltanski, is predicated on 
the principle that by knowingly leasing the premises to a 
tenant with a vicious dog the landlord “could be found 
affirmatively to have created the very risk which was 
reasonably foreseeable.”64  

Viability of the Negligence Cause of Action: 
Domestic Animal Owner 

New York courts do not allow recovery for inju-
ries caused by a dog that has not demonstrated vicious 
propensities, even when the injuries are proximately 
caused by the owner’s negligent conduct in controlling or 
failing to control the canine.65 Generally speaking, there 
can be no “companion common-law cause of action for 
negligence” against the owner of the animal.66 We see this 
in Meka v. Pufpaff, a case involving a neighborhood dog 
attack, where the Fourth Department modified an order 
that failed to dismiss the negligence claim.67 The court 
noted that “[a] claim sounding in ordinary negligence 
does not lie against the person responsible for a dog that 
causes injury.”68 

The only situation where a negligence cause of ac-
tion will lie against the owner of a domestic animal, 
established recently by the Court of Appeals in Hastings 
v. Sauve, is that scenario where a farm animal is permit-
ted to wander off the property through the negligence of 
the owner.69 The Court of Appeals declined to extend a 
similar exception to owners of domestic pets, like cats and 
dogs.70 

Even in the case of farm animals, the Hastings excep-
tion has relatively narrow application. Bavifard v. Capretto, 
where the plaintiff was trampled by the defendant’s two 
horses after they broke free while he was hitching them to 
a cart, is one example.71 The Fourth Department held that 
the negligence claim had to be dismissed because under 
the circumstances of the case—which did not involve a 
farm animal being allowed to stray from the property 
where it was kept—“the exception to the rule, as set forth 
in Hastings [] [did] not apply.”72 The plaintiff did, how-
ever, raise triable issues of fact with regard to the strict 
liability claim inasmuch as the defendant stated “once the 
horses are kept inside . . . they go crazy in the winter.”73 
From this evidence a jury could infer vicious propensities. 

known that the dog had vicious propensities.”46  In King 
v. Hoffman the property owner and property manager 
defendants likewise established their entitlement to sum-
mary judgment.47 While the property manager knew the 
tenant had a dog at the premises and such knowledge 
could be imputed to the property owner, both defendants 
established as a matter of law that they “had no specific 
information about the dog, and had never seen it.”48 

In Toher v. Duchnycz the plaintiff was bitten by a dog 
owned by tenants living on the defendant’s property.49 
While the defendant was aware of the dog and could 
have required his tenants to remove or confine the dog, 
he nevertheless established “that he lacked actual or 
constructive knowledge that his tenants’ dog had any 
vicious propensities.”50 According to the defendant’s 
testimony, the dog barked when he would approach the 
porch area to collect monthly rent, but did not growl, 
jump, or snap.51 The tenants had posted a “Beware of 
Dog” sign on the premises, but the defendant swore 
that he did not know when it was posted, did not recall 
whether he saw the sign before the attack, and did not 
inquire about it at any point in time.52 

It can be difficult to establish notice of vicious pro-
pensities when, as is common with the landlord defen-
dant, the person or entity does not deal with the dog 
on a day-to-day basis.53 Shrewd document discovery 
will often make the difference. In Aldomovar v. New York 
City Hous. Auth. the plaintiff was bitten by an unleashed 
pit bull owned by someone who happened to live in 
the same building.54 The First Department concluded 
the plaintiff raised triable issues of fact whether the 
building owner, the New York City Housing Authority, 
knew of the pit bull’s presence on the property and its 
vicious propensities.55 The building manager testified 
that the Authority “had no knowledge of prior dog bite 
incidents” but internal records showed that “a dog bite 
occurred at the building about three months prior to the 
attack on the plaintiff.”56 While the internal records did 
not specifically identify the dog involved in the prior 
attack, the plaintiff testified she had seen the pit bull 
and its owner on several occasions and “the dog acted 
aggressively.”57 That was enough to put the question 
before a jury. 

As a general rule, a landlord can be liable for injuries 
caused by a tenant’s dog only if the incident occurred on 
the premises.58 In Pauszek v. Waylett the plaintiff tripped 
and fell on a “divot” on her own property after she was 
frightened by a dog owned by her neighbors, who were 
renting their home from the defendant.59 Rejecting any 
claim that the defendant did not owe the plaintiff a 
duty of care because the injury materialized on her own 
property, the Fourth Department noted that “the conduct 
of the dog in question occurred on [the] defendant’s 
property.”60 On the question of whether the dog had vi-
cious propensities, the court noted the animal was previ-
ously observed “lunging at or jumping on people.”61 The 
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where the dog was in close proximity 
to strangers and their pets—allegedly 
creating a volatile environment for an 
animal that had just undergone a medical 
procedure and may have been in pain. 
[The defendant] is in the business of 
treating animals and employs veterinar-
ians equipped with specialized knowl-
edge and experience concerning animal 
behavior—who, in turn, may be aware 
of, or may create, stressors giving rise to 
a substantial risk of aggressive behavior. 
With this knowledge, veterinary clinics 
are uniquely well-equipped to anticipate 
and guard against the risk of aggressive 
animal behavior that may occur in their 
practices—an environment over which 
they have substantial control, and which 
potentially may be designed to mitigate 
this risk.80

Under these circumstances, the defendant “[did] not 
need the protection afforded by the vicious propensities 
notice requirement” and a negligence claim could lie.81 

In a thoughtful concurrence, Judge Rowan D. Wilson 
wrote separately “to express why prudence and long-
standing precedent” dictated that New York’s strict liabil-
ity theory limitation “should not be extended to persons 
who are not the owner of the domestic animal causing 
injury.”82 

Hewitt is an important decision. As long as they owe a 
duty of care, non-owners can be liable under the ordinary 
rules of negligence even though the instrument of harm is 
a domestic animal.  

Matthew J. Kaiser is an atttorney at William Mattar 
P.C. in Rochester. He can be reached at  mkaiser@ 
williammattar.com. 

Viability of the Negligence Cause of Action: 
Owner or Possessor of Property  

In Hewitt v. Palmer Veterinary Clinic P.C. the plaintiff 
took her cat to be examined at a veterinary clinic oper-
ated by the defendant and she was attacked by a pit 
bull named Vanilla in the waiting area.74 The dog was 
not owned by the clinic, but the plaintiff submitted 
proof that the clinic did not use reasonable care when it 
brought the agitated dog into the waiting area without 
a secured collar, anesthesia or proper pain medication. 
The plaintiff did not bring a strict liability claim against 
the clinic, asserting instead a claim “grounded in negli-
gence and premises liability.”75 The Third Department, 
in a 3-1 decision, declined to recognize the negligence 
claim, joining the other departments which had recently 
and unanimously “applied the strict liability rule in cases 
where the plaintiff seeks to recover from a defendant who 
maintained the premises where the injury occurred, but 
did not own the dog.”76 Justice Presiding John C. Egan Jr., 
the lone dissenter, would have recognized the negligence 
claim and “set the matter down for a trial as to whether, 
under the circumstances, [the clinic] maintained its prem-
ises in a reasonably safe condition and/or adequately 
exercised control over the subject animal.”77 

The decision of the Third Department in Hewitt sug-
gests an exception to the nondelegable duty to “maintain 
. . . property in a reasonably safe condition in view of all 
the circumstances” where the instrumentality of harm 
was the domestic animal of another.78 

The Court of Appeals granted leave to appeal and, 
in an opinion released October 22, 2020, reinstated the 
negligence claim.79 Judge Leslie E. Stein, writing for the 
four-judge majority, observed that “competing policies 
and contemporary social expectations may be at play in 
certain instances where domestic animals cause injuries” 
and it was undisputed the defendant “owed a duty of 
care to . . . a client in its waiting room”: 

[The defendant] is a veterinary clinic, 
whose agents have specialized knowl-
edge relating to animal behavior and 
the treatment of animals who may be ill, 
injured, in pain, or otherwise distressed. 
An animal in a veterinary office may 
experience various stressors—in addition 
to illness or pain—including the poten-
tial absence of its owner and exposure 
to unfamiliar people, animals, and 
surroundings. Moreover, veterinarians 
or other agents of a veterinary practice 
may—either unavoidably in the course of 
treatment, or otherwise—create circum-
stances that give rise to a substantial risk 
of aggressive behavior. Indeed, here, 
a veterinarian introduced Vanilla into 
a purportedly crowded waiting room, 
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“A horse, a horse, my kingdom for a horse!” —Shake-
speare’s Richard III, 1594

Equine law covers all aspects of horses and horse-
related activities and industries. Under the common law, 
liability for harm to persons by horses were determined 
based upon traditional tort law concepts such as assump-
tion of risk and comparative negligence. Today nearly 
all states have adopted some form of the Equine Activity 
Liability Act (EALA) except for California and Maryland. 
Many states share common characteristics that qualify-
ing defendants should not be liable if an equine-related 
participant sustains injury, damage or death from an 
inherent risk from equine-related activities, subject to 
exceptions. The purpose of the EALA is to encourage 
equine activities by limiting tort liability of individuals 
who organize or sponsor equine events and activities. 
Liability is determined on a state by state basis. Some 
states have two sets of equine laws: Activity Statutes and 
Recreational Use Statutes. For example, Alaska has two 
statutes that relate to the limitation of liability for equine 
activities.1

Inherent Risk
Horses present risks because they are powerful and 

unpredictable. An inherent risk is an integral part of 
equine activities such as horseback riding and includes 
but is not limited to:

1. The unpredictability of the animal’s reaction to 
sounds, persons, sudden movements or other 
animals;

2. The propensity of the animal to behave in ways that 
result in injury or death to persons on or around 
them;

3. Collisions with objects or other animals.

Inherent risks mean the dangers or conditions which 
are an integral part of equine activities. An inherent risk 
will bar an injured person’s claim of injury. However, the 
meaning of inherent risk can differ from state to state. In 
Kentucky, a horse spooking from the sound of an open-
ing gate was deemed an inherent risk under Kentucky’s 
EALA. In Texas a horse’s violent reaction to the bite of a 
fire ant was deemed an inherent risk under Texas EALA. 
A dog that jumped at the horse’s back legs that caused a 
horse’s reaction was an inherent risk under Ohio’s EALA.

Michigan Equine Activity Act (MEALA)
Signs bearing the statute information must be con-

spicuously posted around the equine activity area. For 
example:

 WARNING: Under the MICHIGAN 
equine activity act an equine professional 
is not liable for an injury to or death of 
a participant in equine activities resulting 
from inherent risks of equine activities, 
pursuant to Section 6 (691.1666) 2 (empha-
sis added) 

Similarly, Massachusetts law follows Michigan:

WARNING: Under Massachusetts law, 
an equine professional is not liable for 
an injury to or death of, a participant in 
equine activity resulting from the inher-
ent risks of equine activities, pursuant to 
section 2D of chapter 128 of the Massa-
chusetts General Laws.3

Each state is different and must be consulted for 
specific language. One excellent source is the American 
Equestrian Alliance.4

The Michigan Equine Activity Law is known as the 
Michigan Equine Activity Liability Act (MEALA). 5 

Section 1

This act shall be known and may be cited 
as the “equine activity liability act.”

691.1662

Section 2 

As used in this act:

Engage in equine activity means rid-
ing, training, driving, breeding, being a 
passenger upon or providing or assist-
ing in veterinary treatment of an equine, 
whether mounted or unmounted. Engage 
in an equine activity includes the breed-
ing of equines, or assisting a participant 
or show management. Engage in equine 
activity does not include spectating at 
an equine activity, unless the spectator 
places himself or herself in an unauthor-
ized area and in immediate proximity to 
the equine activity.

691.1663

Equine Law and Insurance
By James A. Johnson 
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 (e) If the person is not an equine 
activity sponsor or equine professional, 
commits a negligent act or omission that 
constitutes a proximate cause of injury, 
death or damage.6

An equine activity sponsor means an individual, group, 
club, partnership or corporation whether or not operating 
for profit, that sponsors, organizes or provides the facili-
ties for an equine activity; including but not limited to a 
pony club, riding club, school or college sponsored class, 
program, or activity, therapeutic riding program; stable 
or farm owner, and operator, instructor or promoter of an 
equine facility including but not limited to a stable, club-
house, pony ride string, fair or arena at which the equine 
activity is held.

Equine professional means a person engaged in any 
of the following for compensation: (i) instructing a 
participant in an equine activity; (ii) renting an equine, 
equipment or tack to a participant; (iii) providing daily 
care of horses boarded at an equine facility; (iv) training 
an equine or (v) breeding of equines for resale or stock 
replenishment.

Case Law 
Relevant case law under Michigan’s Equine Liability 

Act is Amburgey v. Sauder where the plaintiff was bitten 
by a horse as she walked through an aisle in a stable. The 
Michigan Court of Appeals affirmed dismissal because 
the plaintiff was an equine activity participant and her 
injuries resulted from an inherent risk of equine activity.7

In Cole v. Ladbroke Racing Michigan, Inc., plaintiff, a 
licensed horse exercise rider, sued the operator of a horse 
racing facility. He had been injured when he was thrown 
off a horse that he had been exercising. The horse became 
spooked by a kite on the defendant’s premises. The court 
held that EALA did not offer protection of immunity to 
the defendant because the exercising was found to be an 
activity in preparation for a horse race. And the EALA 
does not apply to horse race meetings. However, the 
plaintiff previously signed a release that covered “all risk 
of injury that the undersigned may sustain while on the 
premises.” Thus, the defendant was released from liability 
of negligence.8

In Johnson v. Outback Lodge & Equestrian Center, LLC 
the plaintiff, a Girl Scout was at a horseback riding camp 
when the horse she was on was “spooked” and ran away 
with her. She alleged that several individuals were neg-
ligent in providing her with the “equine, tack and equip-
ment” but was not able to establish whether they worked 
for the ranch or the Girl Scouts. The court found a “special 
relationship” existed between the plaintiff and the Girl 
Scouts. However, it left it to the jury to decide if any of the 
counselors were negligent.9

Section 3

Except as otherwise provided in section 
5, an equine activity sponsor, an equine 
professional, or another person is not 
liable for an injury to or death of a partici-
pant or property damage resulting from an 
inherent risk of an equine activity. Except as 
otherwise provided in section 5 a partici-
pant or participant’s representative shall 
not make a claim for or recover civil 
damages from an equine activity, spon-
sor, an equine professional or another 
person for injury to or the death of the 
participant or property damage resulting 
from an inherent risk of an equine activ-
ity. (Emphasis added)

691.1664

Section 4

This Act does not apply to horse race 
meeting that is regulated by the racing 
laws of 1980, Act No. 327 of Public Acts 
of 1980 being sections 431.61 to 431.88 of 
the Michigan Compiled Laws.

Two persons may agree in writing to a 
waiver of liability beyond the provisions 
of this Act and such waiver shall be valid 
and binding by its terms.

Amendment of Michigan Equine Liability Act 
Effective Sept. 21, 2015, Governor Rick Synder signed 

into law an amendment to Michigan’s Equine Activity 
Act (EALA) to prescribe certain duties for equine profes-
sionals changing Michigan’s last exception by modifying 
its terms into two sections and eliminating the negligence 
section for certain people, organization and businesses. 
The modification to § 5 (MCL § 691.1665) are:

 (d) If the person is an equine 
activity sponsor or equine professional, 
commits an act or omission that consti-
tutes a willful or wanton disregard for 
the safety of the participant and that is 
a proximate cause of the injury, death or 
damage.

“New York laws are different in that 
they combine equine activities with  
numerous other activities such as 

farm tours and winery tours. “
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am sad to report that this is an inherent risk due to unpre-
dictability of horses.

Contracts
In equine law contracts may include breeding, board-

ing, buying, training, selling, leasing and of plethora 
of other activities. In equine law contracts may include 
breeding, boarding, buying, training, selling, leasing and 
a plethora of other activities. The “handshake agreement” 
is often used in equine-related activities because the 
relationship between barn owner, rider or horse owner is 
often a friendly relationship. However, this is an unre-
liable method of forming legal rights, responsibilities 
and potential liabilities. A bevy of forms to cover your 
situation can be found and purchased at Equine Legal 
Solutions.11 

A signed written contract with a binding arbitration 
clause should be consummated setting out the rights and 
responsibilities of the parties. Arbitration allows a neutral 
third party to make the decision for the parties without 
involving the court system. If a party breaches the arbitra-
tion award the nonbreaching party can bring a lawsuit 
against the other party. The primary goal of agreeing to 
alternate dispute resolution procedure is to avoid the 
costs and time spent in a judicial proceeding. An addi-
tional purpose of agreeing to an alternative dispute reso-
lution procedure is to preserve a business relationship in 
a continuing amicable manner.

Another alternative dispute resolution procedure is 
mediation. Mediation provides an informal environment 
in which the participants are guided by a neutral third 
party. Thus, arbitration and mediation clauses provide a 
procedure of resolving the dispute while maintaining an 
amicable relationship.

Equine-Related Insurance
If you own a horse, horse farm or stable you should 

consider it as an investment together with protecting 
yourself from personal liability. The key is to purchase 
insurance that provides coverage for theft, mortality, ma-
jor medical, surgical only, loss of use, trip transit, general 
liability, equine event liability, equine commercial liability, 
independent trainer-instructor and other coverages rel-
evant to your situation. Purchasing equine insurance also 
ensures that your horse is covered during its lifetime. 

•Commercial General Equine Liability covers gen-
eral liability equine matters such as boarding and 
training facilities.

•Professional Liability protects against negligence in 
training horses or giving horse lessons.`

•Individual Horse Owner Liability covers injury or 
damage that arises from your horse activities.

New York Equine Activity Law 
On October 23, 2017, Governor Andrew Cuomo 

signed into law and made effective immediately the 
state’s version of an equine activity law. New York laws 
are different in that they combine equine activities with 
numerous other activities such as farm tours and winery 
tours. 

New York law applies to “operators” of Agricultural 
Tourism” activities both indoor and outdoors.

New York law makes immunities conditional upon 
compliance with responsibilities as the law describes for 
“operators” and “visitors”: 10

Responsibilities of Operators, § 18-303 
(1) provides that operators of “agricul-
tural tourism areas” shall have these 
responsibilities:

To post and maintain way finding 
signage to delineate the paths, areas, & 
buildings that are open to the public. § 
18-303(1)(A).

To adequately train employees who are 
actively involved in agricultural tourism 
activities. § 18-303(1)(B).

To take reasonable care to prevent 
reasonably foreseeable risks to visitors, 
consistent with the responsibility of a 
landowner to keep his or her premises 
reasonably safe for intended and reason-
ably foreseeable uses and users, and to 
post conspicuous notice to visitors of 
the right to a refund to the purchaser in 
the amount paid in the initial sale of any 
tickets returned to the operator of the 
agricultural tourism area, intact and un-
used, by such purchaser that he or she is 
unprepared or that he or she is unwilling 
to participate in the agricultural tourism 
actively due to the risks inherent in the 
activities or duties imposed upon him or 
her by this section.

The above is a partial listing of responsibilities. See 
New York State Horse Counsel at https://nyshc.org for a 
bevy of information on horses and horse-related activi-
ties including membership, event insurance and other 
matters.

Responsibilities of visitors are set out in § 18-303 (2). 
On Sept. 16, 2019, a 23-year-old woman was pronounced 
dead at the scene after a horse she was riding raised itself 
upright on its hind legs and fell on top of her. This un-
fortunate accident happened at the family farm in Dover, 
New York. It is unknown why the horse reared and fell. I 
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farm or stable you should purchase insurance to protect 
against theft, horse mortality, events, major medical and 
personal liability.

In equine transactions a signed written contract with 
a binding arbitration clause should be consummated set-
ting out the rights and responsibilities of the parties.

If you are involved in litigation, first prepare the jury 
instructions and then your opening statement with a 
memorable theme. 

James A. Johnson is a trial lawyer whose primary 
areas of concentration are serious personal injury, insur-
ance coverage under the commercial general liability 
policy, sports  and entertainment law and federal crimi-
nal defense. Mr. Johnson is an active member of the 
Massachusetts, Michigan, Texas and federal court bars. 
He can be reached at www.JamesAJohnsonEsq.com. 

Endnotes
1. AS § 09.65.145; AS §09.65.290.

2. MCL § 6 (691.1666).

3. Section 2D of chapter 128 of the Massachusetts General Laws.

4. http://www.americanequestrian.com/equinelaws. 

5. MCL 691.1661-1667. 

6. Sec. 5 of 1991 PA 351 (MCL 691.1665).  

7. 238 Mich. App 228, 233, 237, 246, 605 N. W. 2d 84 (Mich. 2000).

8. 614 N.W. 2d 169 (Mich. 2000).

9. Johnson v. Outback Lodge & Equestrian Center, LLC, unpublished 
opinion per cur of the Court of Appeals, issued March 10, 2016 
(docket No. 323556).

10. https://legislation.nysenate.gov/pdf/bills/2017/S1152A (last 
visited 1-10-20).

11. http://www.equinelegalsolutions.com (last visited 1-10-20).

12. https://equineinsurancecenter.com/coverages (last visited 1-10-
20).

Helpful Equine Sources
1. Milton C. Tobey & Karen L. Perch, Ph. D., Understanding Equine 

Law: Your Guide to Horse Health Care & Management (The Blood-
Horse Inc., 1999).

2. Julie I. Fershtman. Attorney at Law, More Equine Law and Horse 
Sense (Horse & The Law Publishing 2000).

3. James Clark-Dawe, Equine Liability: What Every Horse Owner Needs 
to Know.

3. Robert L. Heleringer, Equine Regulatory Law http://
equineregulatorylaw.com. 

4. www.HG.org/equine.html. 

5. www.cataneselaw.com.

6. http://animallawsource.org. 

7. http://www.animallaw.com. 

•Horse Club Events covers clubs or associations that 
organize shows or events.

•Equine Mortality Insurance covers the death of 
your horse from injury, disease, illness or accident. 
This type of insurance requires a veterinary certifi-
cate of good health. The amount payable at death 
depends on the policy language of agreed value or 
actual cash value of the horse at the time of death.

Trial Practice
One of the first tasks an attorney should do in start-

ing a case for trial is to prepare the jury instructions. 
This step alone should prevent a directed verdict at trial. 
In preparing the jury instructions you will set out the 
elements of your cause of action or defense. The jury 
instructions will have all the substantive law essential 
to prove or defend your case. The jury instructions or 
court’s charge should be your bible and road map. Now 
you will have the information for preparing the opening 
statement, direct examination, cross examination and 
final argument.

Trial Themes
When you develop a powerful case theme, you give 

the jurors a lens through which they will favorably view 
the evidence in your case. The theme of the case is a 
one-sentence explanation of your theory. A theory is a 
succinct statement as to why the plaintiff should win or 
criminal defendant is not guilty of the charged crime. 
The theme should flow logically from the facts and relate 
to the juror’s life experiences. The theme of the case is 
the basic underlying idea which explains both the legal 
theory and factual background of the case. And, it ties 
them into a coherent and believable whole. Make your 
trial theme memorable. For example:

“This is a case about a broken promise.”

“A horse is a thing of beauty but it is also 
unpredictable.”

“Proper handling of a horse is no simple matter.”

“The only constant thing in life is change. Things can 
change rapidly when you are dealing with horses.”

The above are only examples as a guide. The best 
theme will be your own development that you should 
change or modify until you have found the best one.

Conclusion
Although the laws differ in different states, most of 

them share common characteristics that qualifying defen-
dants should not be liable if an equine-related participant 
sustains injury, death or damage from an inherent risk. 
The purpose of the EALA is to encourage equine activi-
ties by limiting tort liability of individuals who organize 
or sponsor equine activities. If you own a horse, horse 
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“It’s all fun and games until somebody loses an eye.” 
(Unknown. A long time ago.)

The phrase is said to originate from ancient Rome, 
where the only rule to wrestling matches was no eye 
gouging. There was immediate disqualification if you 
poked your opponent’s eye out. Today, it may be more 
accurate to say, “it’s all fun and games until somebody 
gets sued.”

Brief Overview of Premises Liability 
In New York, it is well settled that landowners have 

a duty of care to maintain their property in a reasonably 
safe condition, whether the property is open to the public 
or not, and it does not matter if plaintiff was an invitee, 
licensee, or trespasser.1 Reasonableness is determined by 
viewing all of the “circumstances, including the likeli-
hood of injury to others, the seriousness of the injury, and 
the burden of avoiding the risk.”2 In the arena of sports 
or recreational activity, the property owner’s duty of care 
is to make the conditions as safe as they appear to be.3 

Primary Assumption of Risk
Numerous cases involving sporting or recreational 

activity have been decided regarding the application 
of the primary assumption of risk doctrine. The Court 
of Appeals has limited the expansion of the doctrine to 
those cases that present a social value and those that 
occur within a designated recreational venue. However, 
the courts still look to the inherent dangers of the sport, 
whether the plaintiff appreciated those risks, the skills of 
the plaintiff, and if the condition was open and obvious. 
If found to apply, the assumption of risk doctrine, pro-
vides a complete defense to property owners, overriding 
an application of plaintiff’s comparative negligence. The 
Court of Appeals has drawn distinctions as to what type 
of activities will permit an application of the assumption 
of risk doctrine, and where those activities took place. 

The assumption of risk doctrine arises when one is 
aware of and appreciates the risks inherent in the activity 
and “voluntarily assumes the risk” by participating.4 The 
participant must have knowledge and appreciation of the 
risk. Awareness of the risk should be measured against 
the “background of the skill and experience of the partic-
ular plaintiff.”5 The assumption of risk doctrine has been 
applied to the layout and construction of a playing field,6 
as well as the activity. It has also been applied to where 
there is an open and obvious conditions where the sport 
is played.7 Determining if a defendant violated a duty 

of care to participants in sports and activities “should 
include whether the conditions caused by defendants’ 
negligence are ‘unique’ and created a dangerous condi-
tion over and above the usual dangers that are inherent in 
the sport.”8 

Assumption of risk is not justified for reckless or 
intentional conduct by property owners.9 If a plaintiff can 
show the defendant acted negligently, or a defendant’s in-
action was a “substantial cause of events which produced 
the injury,” plaintiff will not have assumed the risks of the 
sport.10 

In Trupia v. Lake George Cent. School Dist., 14 N.Y.3d 
392 (2010), the Court of Appeals held that while assump-
tion of the risk protects the social value of athletic and rec-
reative activities, it does not apply outside of this limited 
context.11 Thus, in Trupia, an infant-plaintiff sliding down 
a banister was not an activity of the kind of social value 
that warranted the protection afforded under the assump-
tion of the risk doctrine.12 The Court found that if the 
plaintiff’s harm was attributable to his own actions and 
not to negligence on behalf of the defendants, his actions 
would be taken into account under the comparative fault 
provision of the CPLR.13 

In Custodi v. Town of Amherst, 20 N.Y.3d 83 (2012), 
the Court of Appeals declined to apply the assumption 
of risk doctrine to those cases where the activity did not 
take place within a “designated venue.”14 Therefore, the 
plaintiff, who fell while rollerblading across a height dif-
ferential in the street, did not assume the risks inherent to 
rollerblading as she would have had she been in a rink, 
skating park or competition.15

Field of Play Participants

Courts look to plaintiff’s skills and experience to 
evaluate an application of primary assumption of risk

The assumption of the risk doctrine will apply when 
a defendant can prove that the plaintiff’s skill and expe-
rience afforded the plaintiff an appreciation of the risk 
involved in his or her sport.

In Maddox v. City of New York, plaintiff, New York 
Yankee outfielder, Elliot Maddox, suffered a career-ending 
injury when he slipped and fell on a wet and muddy 
field.16 The Court of Appeals found that his experience of 
playing professional baseball coupled with his testimony 
that he was aware of the condition (he had complained 
to groundskeepers about the condition) and his playing 

Sports and Recreational Activities—Game Over?  
Or, Let the Games Begin!
By Glenn A. Monk
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stepped into a recessed drain while playing basketball, 
had assumed the risk as the condition of the court was 
open and obvious. Further, there was no evidence that the 
drain was defective or improperly maintained. 

The plaintiff, in Siegel v. City of New York, 90 N.Y.2d 
471 (1997), was injured when he caught his foot in the bot-
tom of the net dividing the indoor tennis courts.23 Plain-
tiff had been a member of the club for 10 years, and had 
been playing tennis there once a week.24 Plaintiff testified 
that he knew the net had been ripped for over two years; 
although he never notified the facility’s management 
about the issue, he knew others had.25 Defendants were 
granted summary judgment on the grounds that plaintiff 
assumed his risk by electing to play on a tennis court that 

he knew had a torn net for a long time.26 The Court of 
Appeals reversed the decision, finding that the torn net 
was not “inherent” to tennis, it was more of an “allegedly 
negligent condition occurring in the ordinary course of 
any property’s maintenance . . . .”27 

Plaintiff, in Siegel v. Albertus Magnus High School, 
153 A.D.3d 572 (2d Dep’t 2017) (lv denied, 30 N.Y.3d 906 
(2017)), was assisting the coaches of his son’s baseball 
team and alleges when he was running from third base 
into foul territory, he slipped and fell on a tile mat that 
was covering a drainage grate.28 Plaintiff argued the tile 
was negligently placed by defendants, which caused a 
defect in the playing field as the tile was not a part of the 
playing field.29 The Appellate Division, Second Depart-
ment found that summary judgment was properly 
granted against the defendants as the 12” x 12” white/
creamish-colored tile was an open and obvious condition 
and starkly contrasted the color of the grass.30 Addition-
ally, plaintiff could not show that the tile was defective. 
Further, the court relied upon plaintiff’s testimony—that 
he had previously been to, and played/coached on the 
field; sat on the sideline near the tile; and had volunteered 
to be on the field at least three prior occasions—and found 
that plaintiff by volunteering “assumed the obvious risk 
of slipping on the grass or on the tile by electing to play 
baseball on that field.”31 

Bystanders and Spectators 
In the past five years, publicity surrounding major 

league baseball (MLB) parks due to the number of serious 
injuries spectators have incurred while attending baseball 
games has led to increased scrutiny surrounding spectator 

in the field constituted plaintiff assuming the risk of his 
injury.17

Similarly, in Morgan v. State, plaintiff was driving 
a two-person bobsled during a national championship 
race, when their bobsled tipped over and his teammate 
fell out of the bobsled. Plaintiff was an Olympic bobsled-
der who had over 20 years of experience and had raced 
down the very same run at issue numerous times.18 The 
Court of Appeals held summary judgment was prop-
erly granted to defendants under the assumption of risk 
doctrine, based on plaintiff’s over 20-year experience in 
bobsledding, and familiarity with the bobsled course at 
issue.19 

In Lomonico v. Massapequa Public Schools, 84 A.D.3d 
1033 (2nd Dep’t 2011), plaintiff, an 11th-grade cheerlead-
er, alleged she suffered from post-concussion syndrome 
when she was struck in the head by another student 
when practicing a stunt. The stunt involved one girl (the 
flyer) being lifted into the air by three other girls. The 
flyer is lifted on one foot and then to dismount, rotates 
360 degrees and lands cradled in the arms of the bases 
and backstop. Plaintiff alleged a lack of instruction and 
supervision and failure to provide protective mats.20 

The Second Department found the cheerleader could 
not demonstrate the school district’s liability due to the 
extent of her cheerleading experience and with this stunt 
in particular. She clearly knew of the risks inherent in the 
activity.21 

The effects of conditions of the field or facility under 
assumption of risk

A property owner or facility operator can be awarded 
a defense under assumption of the risk when the condi-
tion is open and obvious. A defense will not be awarded 
when a property owner or facility operator was found to 
have neglected, or intentionally created, the condition, 
increasing the dangers over and above the usual dangers 
inherent to the sport. 

The Court of Appeals held in Turcotte v. Fells that 
plaintiff assumed the risks of his injuries when he partici-
pated in three prior races on the same day, observed the 
conditions of the track prior to the eighth race, and his 
general knowledge of the possibility of “cupping” condi-
tions on the track.22 

In Sykes v. County of Erie, 94 N.Y.2d 912 (2000), the 
Court of Appeals held that plaintiff, injured when he 

“A defense will not be awarded when a property owner or facility operator was 
found to have neglected, or intentionally created, the condition, increasing the  

dangers over and above the usual dangers inherent to the sport.“
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Springs, where the infant-plaintiff was struck in the head 
by a puck while watching a youth hockey team practice.42 

It was alleged that defendants were negligent in failing 
to install proper netting/barriers in the area where she 
was injured, failure to supervise, control and maintain the 
activities occurring on the ice, and failure to construct or 
maintain the ice rink in a safe manner.43 

 In Smero, the ice rink had 4’7” boards surrounding 
the rink, with 3’ plexiglass panels on top of the dasher 
boards running along the sides of the rink, and 6’ panels 
of plexiglass behind the goal nets.44 Behind the goals 
there was also protective netting, but the netting did not 
extend along the sides of the rink.45 On the date in ques-
tion though, the goals were not set up lengthwise at the 
ends of the rink as usual; rather, the goals were set up 
width-wise to accommodate two different practices.46 
Plaintiff was walking along the side of the rink when a 
player took a shot at the goal net, launching the puck over 
the dasher board and plexiglass and hitting the plaintiff. 
The Third Department found there was an issue of fact 
as to whether defendants breached their duty to plaintiff 
because the goals were set up in an area where there was 
a significant gap in protective screening, thereby increas-
ing the likelihood of spectators being placed in danger of 
a flying puck.47 

The assumption of risk doctrine can extend to con-
senting bystanders and spectators even if they are not ac-
tively watching the sporting event or activity.48 In Thomas 
v. State, 59 Misc.3d 1234(A) (N.Y. Ct. Cl. 2018), plaintiff, an 
inmate at a correctional facility, was struck in the eye by 
an errant softball.49 Plaintiff had gone out to the recre-
ation yard for a cigarette and walked to a bench behind 
the fenced off area behind home plate before the softball 
game was underway.50 He had been at the bench for 
around 10 minutes, when someone yelled “heads up.”51 

He looked up and was immediately struck in the eye by a 
softball. The Court of Claims found that the state fulfilled 
their duty to protect inmate bystanders from softballs by 
having a fence behind home plate.52 Although plaintiff 
was a bystander, he still assumed the risks of his injuries 
by standing within close proximity to the softball field.53 

Additionally, the court found the state did not have to 
warn their inmates that the “readily observable soft-
ball field may become active if and when other inmates 
elected to use the field to play softball.”54 

Design/defects inherent to the facility

The condition of the outdoor basketball court came 
up in Leitner v. The City of New York, 60 Misc.3d 1209A 
(N.Y. Sup. Ct. 2013), where plaintiff was watching his 
kids play basketball at an outdoor basketball court when 
a basketball rebounded toward him.55 He went to get 
the ball, twisting his ankle in a crack in the court.56 The 
City of New York moved for summary judgment on the 
grounds that they did not breach a duty to plaintiff as he 
was a spectator to the basketball game. 

safety. According to a September 9, 2014 Bloomberg article, 
there were roughly 1,750 injuries to spectators from foul 
balls.32 Further, in a June 1, 2019 New York Times article, 
there have been nearly 14,000 more foul balls hit in the 
2018 season than there were in 1998.33 The issue of by-
stander and spectator safety has been clearly addressed 
by the Court of Appeals, which has held “that an owner 
or operator of an athletic field or facility ‘is not an insurer 
of the safety of its spectators.’”34 While the assumption 
of risk doctrine extends to bystanders and spectators, 
there is still a duty by the landowners or occupiers to take 
reasonable measures to prevent injury to those present on 
the property.35 The assumption of risk doctrine will not 
apply where there is a “reckless or intentional conduct, 
or concealed or unreasonably increased risks” to those 
spectators.36 

Facilities need to provide protection to spectators 
where the risk of being hit is the greatest

All baseball parks include some sort of netting to 
protect spectators in certain parts of the stadium, mainly 
behind home plate and dugouts, but there has recently 
been public discussions to extend the netting to protect 
more spectators in the ballparks, with some MLB teams 
actually doing so. In Akins v. Glens Falls City School Dist., 
53 N.Y.2d 325 (1981), plaintiff was hit by a foul ball, but 
the Court of Appeals found that because plaintiff chose to 
stand behind a three-foot fence along the third base line, 
instead of in the stands behind a 24-foot high fence, she 
assumed the risk of being hit by a foul ball.37 Further, the 
Court of Appeals found that ballpark owners need only 
provide protection behind home plate where the danger 
of being hit by a ball is the greatest.38 

In Zlotnick v. New York Yankees Partnership, 154 A.D.3d 
588 (1st Dep’t 2017), plaintiff was struck in the eye by 
a foul ball while attending a Yankees’ game.39 Plaintiff 
was sitting in his assigned seat about halfway down the 
first baseline and a few rows back. The First Department 
affirmed the decision granting the Yankees summary 
judgment, finding there was no breach of duty by the de-
fendants, as there was appropriate netting behind home 
plate, and there were plenty of seats available in that 
section. Additionally, the disclaimers on tickets and regu-
lar announcements made over the PA system advised 
spectators to notify a stadium employee of any particular 
concerns during the course of watching a game, even to 
request a seat change!40 

Similarly, cases have generally held owners of hockey 
rinks have not breached their duty to spectators if they 
have provided “screening around the area behind the 
hockey goals, where the danger of being hit by a puck is 
the greatest, as long as the screening is of sufficient extent 
to provide adequate protection for as many spectators as 
may reasonably be expected to desire to view the game 
from behind such screening.”41 However, summary judg-
ment was denied to defendants in Smero v. City of Saratoga 
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any instruction on how to use the zip line apparatus, and 
just followed how the other kids were using it.70 The gym 
teacher testified that he instructed the students to hold the 
zip line handle with two hands, to make sure there were 
no students underneath them and no students standing 
on the landing dock.71 According to affidavits provided by 
defendants’ experts, the zip line apparatus was inspected 
and found to be in “excellent” condition; additionally, 
the “engineered wood fiber ground cover underneath the 
apparatus conformed to all applicable safety standards, 
and was to help prevent life-threatening head injuries, not 
to prevent all types of injuries.72 As to the non-slip mate-
rial on the handle, there were no safety specifications, 
standards or regulations saying that it was required.73 
The court concluded that the zip line apparatus was not 
dangerous or defective.74

Similarly, in Valenzuela v. Metro Motel, LLC, 170 A.D.3d 
780 (2d Dep’t 2019), an action alleging a defective condi-
tion was brought against the landowner on behalf of an 
infant-plaintiff whose leg became caught in a gap between 
two platforms on playground equipment.75 Through an 
expert affidavit, defendants were able to show that there 
was no defective condition, the playground was main-
tained in a reasonably safe condition, and the gaps did 
not violate any applicable guidelines or standards.76

Summary judgment was denied to defendants in 
Adriana G. v. Kipp Washington Heights Middle School, 165 
A.D.3d 469 (1st Dep’t 2018), where infant-plaintiff’s ring 
finger was amputated after it got caught in a playground 
fence.77 A triable question of fact was found as to whether 
the fence was in a reasonably safe condition at the time of 
the accident.78 Defendants’ expert’s affidavit asserted the 
fence was in compliance with the New York City School 
Construction Authority’s (NYCSCA) standards, while 
plaintiff’s expert’s affidavit asserted that the fence was 
not in compliance with the NYCSCA’s standards, as the 
fence had sharp edges that were present at the time of the 
accident.79 

New York Statutes

New York General Obligation Law § 9-103 Recreational 
Use

The New York statute was enacted to limit liability of 
landowners that allows the use of their land without a fee. 
The statute provides where a user engages in one or more 
of a number of enumerated activities that protection can 
be afforded to a property owner if he can establish that:

1. The injured party was pursuing one of the 
enumerated activities80 on the premises;

2. The property was physically conducive to the 
activity81; and

3. The property is of a type that is appropriate 
for pursuing the activity at issue.82

The court in Leitner found that the cracks in the 
basketball court were not inherent to game of basketball, 
and the court was not designed with cracks in it.57 The 
court found the City of New York was still liable for its 
failure to maintain the premises in a reasonably safe 
condition.58 

Assumption of the risk can extend to bystanders and 
spectators if the conditions or risks are open and 
obvious

A plaintiff assumes the risk of injury arising from 
any open and obvious condition of the place where the 
activity is being carried out.59 Mud in front of a dugout 
was found to be an open and obvious condition and 
not inherently dangerous when a grandmother who 
was watching her grandson’s little league game fell 
while walking across the mud to say goodbye to her 
grandson.60 

Further, in Roberts v. Boys and Girls Republic, Inc., 
plaintiff was struck in a head by a bat being swung at her 
son’s baseball practice.61 The First Department found that 
bats being swung are inherent to the game of baseball, 
and knowledge of the sport of baseball is not required to 
appreciate the risk of an injury from a swung bat, as it is 
perfectly obvious.62

 Playgrounds
It is well established that schools “are obligated 

to exercise such care of their students as a parent of 
ordinary prudence would observe in comparable 
circumstances.”63 However, a school is not “an insurer 
of safety, and cannot be expected to continuously su-
pervise and control all of the students’ movements and 
activities.”64 Where playgrounds are involved, a school 
district has a duty to supervise students on how to safely 
use the playground equipment, the breach which can 
result in liability.65 

The condition of the playground facility and 
equipment will be critically assessed by expert proof

In A.C. by Fajardo v. Brentwood Union Free School Dist., 
63 Misc.3d 1204(A), 1 (Nassau Sup. Ct. 2019), plaintiff, 
a second grade student, fell while using the zip line 
apparatus in the playground of his school.66 Plaintiff 
asserted claims of negligent supervision, instruction, 
and the existence of a dangerous and defective condi-
tions, (i.e., failing to provide proper padding beneath the 
zip line, and failing to have “proper non-slip material” 
on the zip line handle).67 In deciding the unopposed 
summary judgment motion brought by defendants, the 
Nassau County Supreme Court found there was a triable 
question of fact as to whether the plaintiff was properly 
instructed as to how to use the zip line apparatus.68 
Discrepancies existed in the testimony of the plaintiff and 
the gym teacher who was on the playground with the 
students.69 The plaintiff testified that he did not receive 
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Section 18-106 additionally states that skiers have a 
duty to seek out information to make an informed deci-
sion as to their participation in the sport. 

In Sytner v. State, 223 A.D.2d 140 (3d Dep’t 1996), 
snow-making was in progress on the right side of Mo-
hican Trail, leaving only the left side of the trail open 
for skiers.89 There were no signs at the start of the trail 
notifying skiers that snow-making was in progress.90 The 
left side of the trail however contained an icy patch about 
25 feet to 35 feet wide and 40 feet to 50 feet in length.91 

The ice patch also contained a bare spot.92 Plaintiff, a 
novice skier, was following her neighbor down the left 
side of the trail,93 when she lost control on the ice and 
was unable to avoid the bare spot, causing her skis to 
abruptly stop and send her flying into the air.94 The Third 
Department noted that although icy patches similar to 
the one plaintiff skied over are deemed inherent to skiing 
under § 18-101, the section was not meant to encompass 

an icy patch as large as the one at issue. Additionally, 
the defendant did not comply with § 18-103, because 
it did not maintain the proper signage at the top of ski 
slopes and trails regarding trail maintenance including 
snow-making.

In Fest v. Apel Capital, LLC, 171 A.D.3d 1016 (2d Dep’t 
2019), the Second Department determined that the snow 
mound (commonly known as a snow whale), that infant-
plaintiff used to “catch some air” was intentionally placed 
by the defendant for that purpose and to preserve artifi-
cial snow. The snow whale constituted an inherent risk 
to snowboarding.95 Additionally, the crevice that plaintiff 
fell into after catching air was a natural occurrence of 
“variations surface and subsurface snow conditions,” and 
considered an inherent risk under  § 18-101.96 For these 
reasons the Second Department granted the defendant’s 
summary judgment motion.

New York General Obligation Law § 5-326 Waivers 

Attending a baseball game is perhaps America’s 
favorite pastime, but few patrons read the fine print on 
their ticket to a major league baseball game. All tickets 
include a disclaimer generally saying that spectators as-
sume all risks of attending a baseball game. The disclaim-
ers are intended to shield the MLB from liability.

New York’s statute addressing waivers provides 
that a waiver will be deemed to be void as against public 
policy if: 

The intent of the statute was to encourage landown-
ers to allow the public to use their land to engage in 
certain recreational activities without fear of liability for 
the injuries suffered by those participants.83 In Albright v. 
Metz, 88 N.Y.2d 656 (1996), plaintiff was injured when he 
was motorbiking on defendant’s property, which was be-
ing used as a gravel mine and landfill.84 The Court of Ap-
peals found that the property was used numerous times 
by motorbikers and, as such the land was physically 
conducive for the activity. The plaintiff tried to avoid the 
statutory bar by arguing that the landfill was hazardous 
and not appropriate for motorbiking. The Court declined 
to accept that argument and determined the land was 
suitable for motorbiking, therefore affording the land-
owner immunity under the statute.85 

However, in Sena v. Town of Greenfield, plaintiff was 
injured when sliding down a hill that was supervised by 
the town for the purposes of sledding.86 The Court of Ap-

peals held that the statute did not provide immunity to 
municipalities who still had a duty in the operation and 
maintenance of a supervised public park and recreational 
facility.87

New York General Obligation Law § 18 Skiing

New York has recognized that skiing is a voluntary 
activity that may be hazardous, regardless of all feasible 
safety measures that can be undertaken by ski area op-
erators. New York has also recognized, in § 18-101, that 
there are inherent risks to skiing caused by “variations 
in terrain or weather conditions surface or subsurface 
snow, ice, bare spots or areas of thin cover, moguls, ruts, 
bumps; other persons using the facilities; and rocks, for-
est growth, debris, branches, trees, roots, stumps or other 
natural objects or man-made objects that are incidental to 
the provision or maintenance of a ski facility.”88 Section 
18-106 of the statute provides that ski area operators have 
additional duties to:

1. post at every point of sale or distribution of 
lift tickets, a “warning to skiers” about the 
inherent risks of skiing; 

2. make ski instruction and education as to the 
inherent risks of skiing available at a reason-
able price; and

3. post a notice to skiers as to the availability 
of a refund to those who feel unprepared or 
unwilling to ski due to the inherent risks.

“The intent of the statute was to encourage landowners to allow the public to use 
their land to engage in certain recreational activities without fear of liability for the 

injuries suffered by those participants .“
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In Boland v. North Bellmore Union Free School Dist, 169 
A.D.3d 632 (2d Dep’t 2019), the court found that plaintiff 
raised a triable issue of fact through her expert’s affida-
vit which opined that the ground cover underneath the 
apparatus from which infant-plaintiff fell did not meet 
the standards established by Consumer Product Safety 
Commission.

Other Issues Surrounding Student Athletes
Recent years of heighted attention to the risk of head 

injuries to NFL players, and the emergence of chronic 
traumatic encephalopathy (CTE), has now brought 
heightened attention surrounding the NCAA student 
athletes, even K-12 public schools,98 and how to properly 
assess and treat head injuries before a player is allowed 
to return to play. Recently the NCAA has been faced with 
numerous class actions surrounding the concussions suf-
fered by student athletes of all sports, not just football.

The NCAA governs the rules and regulations of 
players of over 24 different collegiate sports, includ-
ing what kind of protective equipment can be worn by 
student-athletes. The rules may differ between male and 
female athletes for the same sport, like lacrosse. In 2015, 
the NCAA passed legislation amending Article 3 of their 
Constitution, requiring Division I Institutions to submit 
its Concussion Safety Protocol to the Concussion Safety 
Protocol Committee by May 1 of each year.99 

Although landowners and operators of the facilities 
will be able to assert an affirmative defense under as-
sumption of the risk doctrine, when faced with claims 
of breaching their duty of care, whether other organiza-
tions that set standards and regulate sports activities and 
equipment such as the NCAA, will be deemed to have a 
duty of care to the student athletes as well seems to be the 
next development in this area. 

In Greiber v. Nat.Collegiate Athletic Ass’n, 2017 WL 
6940498 (2017), plaintiff, a student-athlete, alleged she 
suffered from two concussions from playing women’s 
collegiate lacrosse. The first concussion occurred in 2013, 
when a ball ricocheted off bleachers, hitting plaintiff 
in the head.100 The second concussion occurred almost 
a year later, when plaintiff and another player slipped 
on wet grass, colliding heads.101 Plaintiff brought suit 
against the NCAA (among others), alleging the NCAA 
had a duty to plaintiff to supervise, regulate, monitor and 
provide reasonable and appropriate rules to minimize 
risk of injury to student athletes.102 In support of her al-
legations, plaintiff argued that while men were required 
to wear hard helmets when playing men’s collegiate 
lacrosse, women were not, and by not allowing women to 
wear helmets, the NCAA exacerbated the risk of sustain-
ing a head injury. The NCAA, in a motion to dismiss for 
failure to state a cause of action, argued that they did 
not breach any duty to plaintiff, arguing the NCAA is 
made up of over 1,000 autonomous member institutions, 

1. the agreement entered into is between the 
owner or operator of a recreational facility 
and the participant; 

2. it exempts the owner or operator from li-
ability; and

3. that owner or operator receives a fee in ex-
change for use of the facility.

The New York General Obligation Law § 5-326 reads:

Every covenant, agreement or under-
standing in or in connection with, or 
collateral to, any contract, member-
ship application, ticket of admission or 
similar writing, entered into between the 
owner or operator of any pool, gymna-
sium, place of amusement or recreation, 
or similar establishment and the user 
of such facilities, pursuant to which 
such owner or operator receives a fee or 
other compensation for the use of such 
facilities, which exempts the said owner 
or operator from liability for damages 
caused by or resulting from the negli-
gence of the owner, operator or person 
in charge of such establishment, or their 
agents, servants or employees, shall be 
deemed to be void as against public 
policy and wholly unenforceable.

Under this section, a waiver can be upheld if the fee 
paid by a plaintiff was not paid to the owner/operator of 
the facility, and the language of the waiver must clearly 
spell out the intent to relieve the defendant of any liabil-
ity for injuries incurred.97

Playgrounds 

New York General Business Law § 399-dd

New York’s playground statute sets forth the follow-
ing pertaining to the installation, inspection and mainte-
nance of playgrounds:

The state shall promulgate rules and 
regulations for the design, installation, 
inspection and maintenance of play-
grounds and playground equipment in 
substantial compliance with the hand-
book for public playground safety pro-
duced by the United States Consumer 
Products Safety Commission; and 

Play grounds shall be constructed or 
installed in accordance to the rules and 
regulations pursuant to this section. 
(One, two and three-family residential 
real property are exempt from the re-
quirements of this section).
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her to recover on a claim that sounded in negligent inflic-
tion of emotional distress based on the zone of danger 
doctrine. The Second Department relied on the 1984 case 
of Bovsun v. Sanperi, which stood for the proposition that 
the term “immediate family” encompasses only spouses 
and their children. See Bovsun v. Sanperi, 61 N.Y.2d 219 
(1984). The appellate court therefore concluded that 
the grandmother’s proposed amendment was patently 
devoid of merit, and that leave to amend the complaint 
should be denied. The majority decision referenced sev-
eral cases which highlighted the courts’ steadfast adher-
ence to the definition of “immediate family” as described 
in Bovsun. In Trombetta v. Conkling, 82 N.Y.2d 549 (1993), 
the Court of Appeals held that a niece could not recover 
damages for negligent infliction of emotional distress for 
witnessing the death of her aunt where the niece’s mother 
had died when the niece was 11 and the aunt had been 
her sole maternal figure. Further, in Jun Chi Guan v. Tuscan 
Dairy Farms, 24 A.D.3d 725 (2nd Dep’t 2005), the Second 
Department rejected a grandmother’s argument that she 
should be considered immediate family and de facto ma-
ternal figure, where her grandson was killed in a stroller 
she was pushing, even though she spent the most time 
with the infant during his waking hours. 

The Second Department’s dissenting opinion in 
Greene provided a comprehensive historical overview of 
emotional damages and applied pertinent law to the facts 
of this case. The dissent examined the seemingly arbitrary 
and unjust results that followed from the application of 
the term “immediate family” as limited by Bovsun, and 
further stated that the current state of the law does not 
reflect modern familial structures and modern societal 
norms. Further, the dissent referenced the concept of the 
common-law system as a living mechanism—one that 
is ever-growing and responding to the surging reality of 
changed conditions. The dissent provided that where a 
rule produces arbitrary results, it is the duty of the court 
to inquire into the rule’s continued viability, and if appro-
priate, reformulate the rule or abolish it completely. 

As addressed in the dissent, it is not surprising that 
the definition of “immediate family” as applied by the 
courts in years past has evoked controversy and repeated 
challenges. While many modern families fall into the 
traditional two spouse and child/children structure, a 
great many families fall into untraditional models which 
include children being raised by grandparents, aunts, 
uncles, siblings, step-parents, and more. 

There has been a palpable movement in the courts 
and in the legislature to expand damages in cases of emo-
tional pain and anguish and wrongful death.

The New York Court of Appeals, in the case of Greene 
v. Esplanade, 36 N.Y. 3d 513 (2021), rendered a decision in 
February 2021 to expand recovery rights to a grandparent 
under the “zone of danger” doctrine. 

The case involved the tragic death of a two-year-old 
child resulting from pieces of a building façade that had 
broken off and fallen onto the child. At the time of the 
incident, the child’s grandmother was next to the child as 
debris suddenly fell from the building, and the plaintiff 
grandmother was herself struck by debris. The grand-
mother had initially filed a lawsuit based on two causes 
of action sounding in negligence and wrongful death. 
However, the grandmother moved to amend the com-
plaint to add another cause of action based on negligent 
infliction of emotional distress pursuant to the zone of 
danger doctrine.

The zone of danger doctrine provides for a right of 
recovery for infliction of emotional distress where one 
is threatened with bodily harm as a consequence of a 
defendant’s negligence and flows only from the viewing 
of death or serious physical injury of a member of that 
person’s “immediate family.” The term “immediate fam-
ily” was at the crux of the debate in the Greene case. 

Procedural History of the Greene Decision
The case was first heard by the Supreme Court, 

King’s County. The grandmother argued that she should 
be classified as an “immediate family” member of the de-
cedent child based on the “unique and special nature” of 
the relationship between a grandparent and a grandchild. 
The Supreme Court granted plaintiff’s right to amend 
the complaint based on the zone of danger doctrine 
and concluded that based on the “unique and special” 
relationship between the grandmother and grandchild, 
the plaintiff should be considered an “immediate family” 
member of the child. The court noted the specific rec-
ognition of special custody rights of grandparents with 
respect to grandchildren in support of its decision. 

Defendants appealed to the Appellate Division, Sec-
ond Department, arguing that grandparents are excluded 
from the designation of “immediate family.” The Second 
Department reversed the lower court, holding that the 
grandmother was not “immediate family” so as to permit 

The Path To Expand Damages for Emotional Pain and 
Anguish for a Family Member’s Personal Injury or Death: 
From Greene to the Grieving Families Act
By V. Christopher Potenza and Alice A. Trueman 
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may be allowing the floodgates to open to all types of 
plaintiffs, with potentially tenuous affections or senti-
ments to the victim. However, the courts are well adept 
in ferreting out proper individuals to recover damages 
in other areas of the law, so it is not clear why this area 
would be any different. Others may argue that the nu-
anced nature of familial bonds and relationships are too 
difficult to define, thus leaving an amorphous and open 
interpretation as the best solution to evaluate the bystand-
er-victim relationship on a case-by-case basis, rather than 
a sweeping change of approach. 

However, there is likely a historical component to 
the reluctance of the Court to either discard or set “outer 
limits” of the “immediate family” rule. While the zone of 
danger doctrine is a common-law doctrine it is still borne 
out of an era where the courts and the legislature found it 
to be against public policy to recover for damages arising 
purely from mental trauma or anguish in the absence of 
physical contact or injury. In 1961, the Court first recog-
nized that a plaintiff could recover on a claim for dam-
ages based on mental distress without physical injury. See 
Battalla v. State of New York, 10 N.Y.2d 34 (1961). Essen-
tially, the Court determined that if the victim plaintiff 
could show that the defendant breached a duty of care, 
and that the said breach resulted directly in the victim 
plaintiff’s emotional harm, even absent physical injury, 
it was a compensable claim. However, such recognition 
only pertained to the direct victim. Derivative claims of 
bystanders, regardless of their familial connection, were 
not recognized as having any merit despite them suffer-
ing emotional distress as a result of witnessing the injury 
or death of another. The Bovsun decision in 1984 then 
carved out a loophole to this general denial of recovery of 
derivative claims of emotional distress or anguish under 
circumstances where the bystander was an “immediate 
family” member and was confronted with fear of physi-
cal harm or injury while being in the proximity of danger, 
coupled with the mental anguish and trauma of witness-
ing the injury or death of a loved one. Adding the physi-
cal danger component to the doctrine is what makes the 
derivative claim viable. 

In Greene, the concurring justices urged the Court to 
use its power to change both old rules of law as well as 
outdated common law rules, and cited the case of Woods 
v. Lancent, which provided:

[W]hile legislative bodies have the power 
to change old rules of law, nevertheless, 
when they fail to act, it is the duty of the 
court to bring the law into accordance 
with present day standards of wisdom 
and justice rather than ‘with some out-
worn and antiquated rule of the past.’ 
No reason appears why there should not 
be the same approach when traditional 
common-law rules of negligence result 
in injustice (Woods v. Lancet, 303 N.Y. 

 The Court of Appeals Decision of Feb. 18, 2021
While reversing the lower court’s decision, the Ap-

pellate Division also granted leave to appeal to the Court 
of Appeals. The Court ultimately decided that the grand-
mother in this case should be classified as an “immediate 
family” member of the decedent grandchild. While the 
Court noted the “historically circumspect approach” to 
expanding liability for emotional damages, the Court 
based its decision on the increasing legal recognition 
of the special status of grandparents, shifting societal 
norms, and common sense. The Court further indicated 
that the Bovsun did not provide an exhaustive list of fam-
ily members that could qualify as “immediate family.” 

The majority, however, strongly emphasized that its 
decision does not establish “outer limits” to the defini-
tion of “immediate family.” In fact, the Court indicated 
that it was tasked with determining only whether the 
grandmother in this case warranted a classification as a 
member of the “immediate family.” The Court even refer-
enced the fact that the decisions in Bovsun and Trombetta 
also refused to set “outer limits” of the term. 

The concurring opinion agreed with the majority 
decision yet simultaneously rebuked the decision stating 
that the “Court has missed the moment.” The concurring 
justices indicated that the Court could have discarded 
the “immediate family” requirement altogether, which is 
premised on antiquated definitions based strictly by mar-
riage and degrees of consanguinity. Further, the concur-
ring opinion argued that the limitation of “immediate 
family” as provided by Bovson is underinclusive in that it 
assumes that only spouses and certain relatives have the 
type of emotional attachment to the third-party victim 
that justifies recovery. 

The significance of the Court of Appeals decision in 
Greene is that it has become apparent that the Court is 
willing to review the classification of additional types of 
plaintiff family members eligible for emotional damages. 
It should be anticipated that plaintiffs will seek to test 
the “outer limits” of the “immediate family” definition. 
Notably, various states such as California, Oregon, Texas, 
and New Jersey, have either abandoned the “immediate 
family” rule or expanded to more permissive rules as to 
who may recover under such circumstances. In consid-
ering the nuances of what constitutes familial affection, 
familial love, and bonds that comprise family, it is under-
standable why New York courts may wish to move to a 
more permissive and inclusive test to consider the nature 
of a bystander’s relationship to a victim. 

Why did the Court of Appeals not discard the “im-
mediate family” requirement altogether? Also, why has 
the Court of Appeals been so reluctant to set the “outer 
limits” of the phrase of “immediate family?”

Some would argue that by either discarding the rule 
altogether or by expanding the outer limits, the Court 
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In response to this current state of the law, which is 
leading to what some may argue is disparate and inad-
equate compensation to family members of the deceased, 
a new bill labeled the Grieving Families Act (S.74-
A/A.6770), has been introduced to the legislature. The 
bill provides for an avenue for damages to be awarded 
for grief and anguish as a result of the wrongful death of 
a victim, separate and apart from any pecuniary loss.

Specifically, the proposed bill provides the type of 
damages that may be awarded to the person for whose 
benefit an action for wrongful death is brought i.e. grief 
and anguish; loss of love, society, protection, comfort, 
companionship and consortium; reasonable funeral 
expenses; reasonable expenses for medical care, treatment 
prior to death; pecuniary injuries due to loss of services, 
support, inheritance; and loss of nurture, guidance or 
education.

If enacted, the proposed bill would lead to a vast 
expansion of the damages allowed for the pain, anguish, 
and grief of loved ones as a result of a victim’s wrongful 
death, and would bring New York in the company of the 
40+ other states who have enacted similar legislation.

Conclusion 
In sum, both the courts and legislature are reviewing 

and taking steps towards expanding the compensation 
available to family members for emotional injuries suffered 
due to the injury or loss of a loved one. We should be on 
close watch for further developments in this area as the 
legal landscape is evolving beneath our feet. 
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Fine, P.C., in its Buffalo office, practicing in insurance 
and general liability defense.

349, 355 [1951], quoting Funk v. United 
States, 290 U.S. 371, 382 [1933]).

However, the hesitancy of the majority in Greene, Bov-
son, and Trombetta, to define the “outer limits” of “imme-
diate family,” or to reject such limitation altogether, may 
be rooted in the historical truth that the legal landscape 
in respect to the areas of mental anguish, mental trauma, 
and emotional distress, has overarchingly been based 
on a framework and tradition of limiting those who can 
recover and what can be recovered. 

The Current Wrongful Death Statute and the 
Push for Reform Through the Grieving Families 
Act

A similar theme of the curtailing of damages for 
mental anguish and trauma can be seen in New York’s 
Wrongful Death Statute. The current Wrongful Death 
Statute is codified in the Estates, Powers, and Trust Law. 
EPTL 5-4.4(a) states that the damages, as prescribed by 
5-4.3, whether recovered in an action or by settlement 
without an action, are exclusively for the benefit of the 
decedent’s distributees. The distributees of a decedent 
are those who can take, per the statute, of the decedent’s 
estate when the decedent dies intestate (without a will). 
New York’s Wrongful Death Statute was enacted in 1847 
when the family structure was far different from that of 
today. EPTL 5-4.3 indicates that a distributee can recover 
compensation for pecuniary injuries resulting from the 
decedent’s death. The current law is restricted to what 
the victim would have financially contributed to certain 
family members left behind.

This means that a whole host of victims, who die 
at the hands of the negligence of another, are consid-
ered practically worthless under the law in the event of 
wrongful death. Loved ones who suffer a death of their 
family member who is a retiree, disabled individual, a 
child, stay at home-parent, grandparent, is in between 
jobs, or makes a meager income, are faced with the harsh 
reality that their grief will not be compensated. 

It should be noted that unlike the common law 
doctrine of zone of danger, a wrongful death action in 
New York is purely a statutory right and cause of action. 
The Court of Appeals, in Liff v. Schildkrout, 49 N.Y.2d 622 
(1980), in denying a husband’s claim for loss of consor-
tium within a wrongful death action concerning his de-
ceased wife, held that the legislature, by including the pe-
cuniary injury limitation in its statutory scheme, prevents 
the courts from recognizing loss of consortium within a 
wrongful death action. The Court explicitly stated that 
if a change should be made, it is for the legislature, and 
not the courts to make. This again, displays the Court’s 
sensitivity as to the intent of the legislature and its careful 
efforts to not broaden the interpretation of the statute 
beyond its original aim.
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Smoking, Healing, and Litigation
By Nicole Snyder

Smoking, once a common practice in and out of the 
office, has become increasingly taboo. I distinctly remem-
ber my parents requesting the non-smoking section at 
Friendly’s, but if I did the same today, I am sure it would 
cause some confusion. 

The dangers of smoking and exposure to second-
hand smoke have been known since 1964. In 1964 Sur-
geon General Luther Terry issued a report wih 10 other 
physicians defining the link between smoking and 
serious illnesses. The major finding linked incidents of 
lung cancer with smoking. Today, smoking continues to 
be strongly associated with lung cancer, but our under-
standing of the seriousness of the danger of smoking has 
evolved. 

Despite smoking rates declining substantially since 
the surgeon general’s 1964 report, there are approximate-
ly 44 million smokers, 440,000 premature deaths con-
tributed to smoking, and $96 billion in smoking-related 
medical costs.1 Today smoking remains one of the leading 
causes of preventable disease. Today, we know smoking 
deteriorates the healing process because of its effect on 
circulation, cardiovascular well-being, and overall health. 
However, this connection remains largely unrecognized 
in personal injury law, despite smoking being a volun-
tary activity that leads to preventable consequences. This 
article examines the scientific connection between smok-
ing, healing, and health and discusses the implications 
smoking could have in personal injury proceedings. 

Tobacco Litigation 
Ever since the link between tobacco and serious ill-

ness and diseases was established, the tobacco industry 
has been inundated with litigation. The first 30 years 
of litigation tended to come from individual smokers 
and their families. The tobacco industry fought off these 
claims effectively, disputing the veracity of the scientific 
evidence put forward by Surgeon General Luther Terry. 
Only a few of the cases brought in the first wave by 
individuals made it to trial and none of the cases were 
successful. 

The second round of litigation in the 1980s and 1990s 
were also largely unsuccessful in claiming a failure to 
warn and strict liability with only one case succeeding, 
when the estate of Rose Cipollone, out of New Jersey, was 
awarded a $400,000 jury verdict. 

State agencies in the mid- to late-1990s involved them-
selves in litigation under the pretenses of reimbursing the 
public for the public expenses of illnesses brought on be-
cause of smoking and tobacco. Famously, in United States 
v. Philip Morris, the federal government sued tobacco 
companies in a racketeering case. In 2006, the U.S. District 
Court held that tobacco companies had violated RICO due 
to their deception. Today, lawsuits against big tobacco are 
brought in class actions. 

The country’s evolving relationship with tobacco is 
obvious through the evolution of litigation against to-
bacco. However, less than 15 years after the last major suit 
against tobacco, we continue to learn of the dire implica-
tions smoking and tobacco has on the human body. This is 
increasingly apparent in wound healing and bone health. 

Wound Healing2 
The process of wound healing is comprised of three 

stages, which include the inflammatory stage, prolifera-
tive stage, and the tissue remodeling stage. All three of 
these stages serve different purposes in regeneration, but 
all three also rely heavily on oxygen pressures and blood 
flow to aid regrowth and repair. Healing is centered on the 
respiratory and cardiovascular systems, both of which are 
heavily affected by the side effects of smoking. Without 
proper oxygen levels and blood flow, cells are prone to 
hypoxia, which significantly delays the wound healing 
process in all three stages. 

Chemical compounds in cigarettes, specifically nico-
tine, reduce blood flow contributing to hypoxia and other 
wound complications. Additionally, carbon monoxide and 
hydrogen cyanide are alleged to affect wound healing. 
Carbon monoxide is known to reduce oxygenation of the 
bloodstream. Smoking also restricts blood vessels, and 
narrowed vessels lower oxygen in the bloodstream, creat-
ing delays in healing. 

Moreover, white blood cells, cells that prevent and 
fight infection, are decreased by smoking. Smoking also 
weakens the immune system, leaving patients more 
vulnerable to infection. This decrease could contribute to 
infections potentially risking the smoker’s life and increas-
ing the time it takes for the wounds to heal. Vitamin C, an 
important vitamin for the skin, may also be decreased as a 
result of smoking, again, leading to an increased time for 

“We continue to learn of the dire  
implications smoking and tobacco 

has on the human body. This is  
increasingly apparent in wound  

healing and bone health. “
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healing. Smoking increases the likelihood of infection, a 
failed skin graft, blood clots, and scarring. 

Abstaining from smoking before and after surgery 
can improve a patient’s chances for a successful surgery 
and cut down on post-operative costs for both the patient 
and insurance companies. 

Bone Health3 
As with wound healing, bone health relies primarily 

on properly oxygenated blood. As previously described, 
smoking constricts the ability of blood to become oxygen-
ated. Bones, therefore, may weaken as a result of smok-
ing. In fact, smoking is one of the leading risk factors for 
osteoporosis, a condition that weakens the bones and 
increases the likelihood of fractures. Osteoporosis makes 
it difficult for bones to heal and can result in pain and 
disability. 

Outside of osteoporosis, studies have shown that 
nicotine actually prevents new bone from being created. 
Nicotine prevents the production of osteoblasts, cells es-
sential to the construction of new bone. Smoking also pre-
vents the effective absorption of calcium, which aids in 
bone strength, and without which bones become fragile. 
Lastly, smoking decreases the amount of estrogen in the 
body. Estrogen is important to building and maintaining 
a strong skeletal system. 

Comparative Negligence 
By definition, comparative negligence introduces the 

notion that plaintiffs may have contributed to their own 
injury. Given the evidence against smoking and how it 
contributes to healing, bone health, and overall health, it 
seems reasonable that an individual who smokes contrib-

Endnotes
1 https://www.theatlantic.com/national/archive/2014/01/

cigarettes-have-officially-been-bad-you-50-years/356910/.

2 https://www.ncbi.nlm.nih.gov/pmc/articles/PMC4241583/.

3 https://www.bones.nih.gov/health-info/bone/osteoporosis/
conditions-behaviors/bone-smoking.

4 https://www.asbestos.com/asbestos/smoking/; https://www.
cdc.gov/tobacco/data_statistics/sgr/50th-anniversary/pdfs/
fs_smoking_cancer_508.pdf.

utes to his or her own injuries. Additionally, this ap-
proach is not a completely new idea. Asbestos litigation 
has used comparative fault in cases where individuals are 
both exposed to asbestos and cigarette smokers. The Cen-
ters for Disease Control estimates smoking is the cause of 
approximately 80-90% of lung cancer, while asbestos ex-
posure is only the primary cause cited in approximately 
four percent of cases.4

Recently, due to asbestos exposure litigation, courts 
have seen an uptick of cases that result in lung cancer. 
The court in Dafler v. Raymark Indus., Inc. considered 
when the worlds of asbestos exposure and cigarette 
smoking collide. The plaintiff claimed his exposure to 
asbestos had caused his lung cancer, but he was a smoker 
of 45 years. The jury found the plaintiff’s smoking habits 
contributed to 70% of his lung cancer, and his asbestos ex-
posure only contributed to 30%. This case, out of the state 
of New Jersey, cited six other states that have permitted a 
comparative analysis of asbestos exposure and cigarette 
smoking. 

Nicole Snyder has been working at Shafer Partners 
for over five years.  She has been practicing law for 
over 15 years in the insurance defense field, providing 
valuable strengths in client relations, labor law, product 
lability and claims management.  
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Phishing Scams: Do You Need a Bigger Boat?
By Alyssa Jordan Pantzer

I believe that law firm associates universally strive 
to do well in their role. In large part, that requires that 
they successfully accomplish tasks assigned by law firm 
partners (or members).  So, when a law firm associate 
receives an urgent message perceivably from a partner 
who she regularly works for requesting something to 
be completed immediately, she responds. The message 
might be a little odd; it might be from a different email 
account, for example, a g-mail account, called something 
like lawfirm0234@gmail.com. But the “From line” says:

FROM: [Law firm partner’s name] lawfirm1234@
gmail.com.

The message states “Can you help me out with some-
thing today?  It’s very important.  Please advise.”

Now, I would agree that a law firm associate is highly 
likely to question why this law firm partner is requesting 
assistance from a g-mail account, rather than from the 
regular work email account.  But still, the law firm associ-
ate just might respond to the g-mail request that appears 
to be, and absolutely could be, from her boss.  The law 
firm associate’s reply might say something to the effect of 
“Of course.  What can I help you with?”

The next email is likely to confirm the law firm as-
sociate’s suspicions that these emails are not actually 
from her boss when the supposed law firm partner says, 
“I would have called you to discuss this but I’m unable to 
call or receive any calls at the moment. I will need you to 
run an errand for me at any retail store. Kindly confirm 
we can get some Google Play cards to send out to some 
clients.” The request for “some Google Play cards” is 
highly likely to end the conversation. And the law firm 
associate is likely to immediately reach out to someone 
who can notify the firm that she has been unsuccessfully 
phished.  

This phishing scheme example is minimally infiltra-
tive and, for the most part, readily discernible as a fraud; 
however, internet criminals are becoming more adept, 
making all businesses increasingly vulnerable. Is your 
business adequately protected, or are you going to need a 
bigger boat?

According to the Department of Homeland Security’s 
Cybersecurity and Infrastructure Security Agency (CISA), 
“[p]hishing is a form of social engineering” that uses 
email or malicious websites to solicit personal informa-
tion by posing as a trustworthy organization.”1  A phisher 
employs social engineering by using human interaction—
social skills—to obtain or compromise information.2

Phishing scams are happening all the time. The FBI’s 
Internet Crime Complaint Center, referred to by the FBI 

as “IC3,” gathers data concerning internet-based crime. 
According to IC3, internet-enabled theft, fraud, and 
exploitation were responsible for $2.7 billion in financial 
losses in 2018.3 IC3 received 351,937 complaints in 2018—
an average of more than 900 every day. The complaints 
reported most commonly were for non-payment/non-
delivery scams, extortion, and personal data breaches.4  
In 2019, IC3 received 467,361 complaints—an average of 
nearly 1,300 every day, and recorded a staggering $3.5 bil-
lion in losses to individual and business victims.5  

Phishing is not limited to any one industry. In fact, 
the Department of Homeland Security itself has been 
phished. According to CISA’s website report released 
on June 18, 2019, the department experienced an email 
phishing scam that tricked users into clicking on malicious 
attachments.6 Notably, the attachments appeared, presum-
ably even to the most discerning members of the depart-
ment, to be legitimate department notifications.7

So, the question presents itself: what happens when 
a phishing attack actually is successful? An employee of 
a company is successfully duped and transfers a sum of 
money to a phisher. How can the company recover its 
losses? A first thought might be to turn to your company’s 
insurance carrier, but are phishing scam losses covered? 
Luckily for businesses that experience these losses, the 
recent case law suggests that courts are inclined to afford 
coverage.

Medidata Sols., Inc. v. Fed. Ins. Co., 268 F. Supp. 3d 
471 (S.D.N.Y. 2017).

In Medidata, defendant Federal Insurance Company 
(“Federal”) denied a claim submitted by their insured, 
Medidata Solutions, Inc. (“Medidata”).  The parties cross-
moved for summary judgment in the Southern District of 
New York.  Medidata prevailed. 

The Facts

In the summer of 2014, Medidata legitimately noti-
fied its finance department that the company’s short-term 
business plans included a possible acquisition, and that 
they should be prepared to assist with significant transac-
tions on an urgent basis. Alicia Evans worked in accounts 
payable. On September 16, 2014, she received an email she 
believed to be from the company’s president. The email 
contained the president’s name, email, and picture in the 
“From” field. The message stated that Medidata was close 
to finalizing an acquisition, and that an attorney named 
Michael Meyer (“Meyer”) would contact Evans. The email 
advised Evans that the acquisition was strictly confidential 
and instructed her to devote her full attention to Meyer’s 
demands. Evans, presumably eager to meet the needs of 
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is kept in machine readable format . . . directed against an 
Organization.”  

Medidata argued that the Computer Fraud coverage 
should apply because a thief fraudulently entered and 
changed data in Medidata’s computer system by creat-
ing spoof emails posing as Medidata’s president. Federal 
countered that the thief did not require direct access to 
Medidata’s systems to create the spoof emails because 
there had been no “fraudulent entry of data into Medida-
ta’s computer system.” Rather, “[t]he subject emails con-
taining false information were sent to an inbox which was 
open to receive emails from any member of the public,” 
thus the entry of the fictitious emails “was authorized.”  
In addition, there had been no “change to data elements” 
because the emails did not cause any fraudulent change 
to data elements or program logic of Medidata’s com-
puter system.  

In finding that the Computer Fraud coverage should 
apply, the court referred to the New York Court of Ap-
peals decision in Universal Am. Cor. v. National Union Fire 
Ins. Co. of Pittsburgh, PA.8

In that case, a health insurance company, Universal 
American Corp. (“Universal”), was defrauded by health-
care providers that entered claims for reimbursements for 
services that were not actually rendered, and their own 
insurance carrier denied their claim.  

Universal argued that it should be afforded cover-
age under its fraud clause, which covered “loss resulting 
directly from a fraudulent (1) entry of Electronic Data or 
Computer Program into or (2) change of Electronic Data 
or Computer Program within” the computer system. In 
finding that coverage was properly denied, the court held 
that the unambiguous language of Universal’s policy 
“applie[d] to losses incurred from unauthorized access 
to Universal’s computer system, and not to losses result-
ing from fraudulent content submitted to the computer 
system by authorized users.”9  The court reasoned that 
the drafter’s “intentional placement of the word ‘fraudu-
lent’ before the words ‘entry’ and ‘change’ “manifested 
the parties’ intent to provide coverage for a violation of 
the integrity of the computer system through deceitful 
and dishonest access.” The fraud clause was not triggered 
because the health care providers’ fraudulent claims were 
legitimately submitted by authorized users.

the company’s president, replied: “I will certainly assist 
in any way I can and will make this a priority.”

That same day, Evans received a phone call from 
Meyer. Meyer demanded that Evans process a wire 
transfer to him—a physical check would not suffice due 
to time constraints. Evans told Meyer that she needed an 
email from Medidata’s president, Vice President Ho Chin, 
and Director of Revenue Josh Schwartz, confirming that 
she had authority to process the wire. Chin, Evans, and 
Schwartz then received a group email purportedly from 
Medidata’s president stating that he was “undergoing a 
financial operation” and that he had already spoken with 
Evans and that she would file the wire after they signed 
off.  Again, the email from Medidata’s president to Chin, 
Evans, and Schwartz contained the president’s email ad-
dress and his picture in the “From” field next to his name. 

Having received the confirmation she needed, Evans 
logged onto Chase Bank’s online system and initiated 
the wire transfer.  She entered the banking information 
provided by Meyer. Schwartz and Chin also logged 
onto Chase and approved of Evans’ requested transfer. 
$4,770,226 was wired to the bank account number provid-
ed by Meyer. 

In the same way, four days later, on September 18, 
2014, Meyer contacted Evans and requested a second 
transfer.  This time, Chin noted that the email address in 
the “Reply To” field looked suspicious.  Chin spoke with 
Evans, and she composed a new email to Medidata’s 
president inquiring about the transfers. He stated that he 
had not requested the wire transfers, and the company 
realized that they had been phished. Medidata contacted 
the FBI and hired outside counsel to investigate. The 
investigation revealed that a hacker was able to alter the 
emails that were sent to Medidata’s employees to mimic 
emails from Medidata’s president. 

Medidata held a $5,000,000 insurance policy with 
Federal called “Federal Executive Protection,” which 
included a “Crime Coverage Section” addressing loss 
caused by various criminal acts, including “Forgery 
Coverage Insuring,” “Computer Fraud Coverage,” and 
“Funds Transfer Fraud Coverage.”  On September 25, 
2014, Medidata submitted a claim to Federal requesting 
coverage, which Federal denied. 

Computer Fraud Coverage

The policy’s Computer Fraud Coverage protected the 
“direct loss of Money, Securities or Property sustained by 
an Organization resulting from Computer Fraud com-
mitted by a Third Party.”  The Policy defined “Computer 
Fraud” as: “[T]he unlawful taking or the fraudulently 
induced transfer of Money, Securities or Property result-
ing from a Computer Violation.”  A “Computer Viola-
tion” included both “the fraudulent: (a) entry of Data 
into . . . a Computer System; [and] (b) change to Data 
elements or program logic of a Computer System, which 

“Internet criminals are becoming 
more adept, making all businesses 

increasingly vulnerable. Is your  
business adequately protected, or are 

you going to need a bigger boat?”
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requested a change of bank information, and fraudu-
lently directed TCP to pay Universal using the new bank 
account number. The fraud took place over a six-week 
period.

At the time of the transfers, TCP was insured by a 
crime protection policy, including coverage for computer-
related crime and social engineering schemes issued by 
Great American Insurance Company (GAIC). The policy 
provided coverage for “Computer Fraud,” “Forgery or 
Alteration,” and “Fraudulently Induced Transfers.”  

Computer Fraud 

The policy defined Computer Fraud as: 

loss resulting directly from the use of any 
computer to impersonate you, or your 
authorized officer or employee, to gain 
direct access to your computer system, or 
to the computer system of your financial 
institution, and thereby fraudulently 
cause the transfer of money, securities 
or other property from your premises 
or banking premises to a person, entity, 
place or account outside your control.

On its motion to dismiss, GAIC argued that TCP was 
not eligible for the Computer Fraud coverage because the 
complaint failed to allege that the hacker gained “direct 
access” to TCP’s computer system or financial insti-
tute. The court disagreed, finding that TCP’s complaint 
adequately alleged that the hacker “redirected [email] 
messages to go to him,” and that “an email system that 
does not send the messages to the intended recipient is 
no longer under the control of the sender,” therefore, the 
hacker “effectively gained access to TCP’s email system.”  

GAIC also argued that the hacker did not “fraudu-
lently cause the transfer of money” from TCP because 
TCP voluntarily transferred sums of money to the hacker. 
The court also found this argument unpersuasive, holding 
that it was “premature at the motion to dismiss stage” to 
assess whether the hacker’s activities were a cause of the 
transfer of funds.

Forgery or Alteration 

Forgery or Alteration was defined in the policy as 
“loss resulting directly from forgery or alteration of 
checks, drafts, promissory notes, or similar written prom-
ises, orders, or directions to pay a sum certain in money 
that are . . . made or drawn by or drawn upon you . . .”

GAIC argued that the Forgery or Alteration coverage 
did not apply and the court agreed. TCP argued that the 
directions it received from the hacker as to the new bank 
information, to which TCP was to direct payment, consti-
tuted a forgery. This theory was unavailing, and the court 
granted GAIC’s motion to dismiss on this provision of 
coverage. 

Based on the ruling in the Universal case, the court 
in Medidata found that the fraud on Medidata fell within 
the kind of “deceitful and dishonest access” imagined 
by the Court of Appeals, thereby activating Medidata’s 
Computer Fraud Coverage. The court found that the Uni-
versal case does not require a thief to actually hack into a 
company’s computer system and execute a bank transfer 
on their own to trigger coverage. Rather, Universal should 
be read as finding coverage for fraud where the perpetra-
tor violates the integrity of a computer system through 
unauthorized access and denying coverage for fraud 
caused by the submission of fraudulent data by autho-
rized users.  

The court found that the fraud on Medidata was 
achieved by entry into the Medidata’s email system 
by way of spoofed emails that appeared to be from the 
company’s president. Because the spoofed emails gained 
entry, there was a Computer Violation as defined by the 
policy, and coverage should have been afforded under 
the Computer Fraud clause. 

Funds Transfer Fraud Coverage 

The Policy defined “Funds Transfer Fraud” as: 
“fraudulent electronic . . . instructions . . . purportedly 
issued by an Organization, and issued to a financial 
institution directing such institution to transfer, pay or 
deliver Money or Securities from any account maintained 
by such Organization at such institution, without such 
Organization’s knowledge or consent.”  

Federal argued that coverage should not be afforded 
because the wire transfers were initiated voluntarily and, 
therefore, Medidata made the transfers with “knowledge 
and consent.” The court disagreed, finding that the com-
pany’s consent was illusory, since it was “obtained by 
trick.” The court noted, “[a]s the parties are well aware, 
larceny by trick is still larceny.” Accordingly, Medidata 
demonstrated that the Funds Transfer clause was trig-
gered by the theft. 

The Second Circuit Court of Appeals affirmed the 
district court’s decision, finding that Medidata should 
have been awarded coverage pursuant to the Computer 
Fraud provision, and therefore, declining to opine on any 
further avenues of coverage. 

Children’s Place, Inc. v. Great Am. Ins. Co., 2019 
U.S. Dist. LEXIS 70109 (D.N.J. 2019)

In the Children’s Place, Inc. case, defendant-insurer 
made a pre-answer motion to dismiss, which the court 
granted in part and denied in part. Plaintiff, The Chil-
dren’s Place, Inc. (TCP) learned on July 14, 2017 that it 
had made two payments totaling $967,714.29 to a hacker, 
rather than to its vendor, Universal Apparel Co., Ltd. 
(“Universal”). According to the complaint, in sum, a 
hacker intercepted an email conversation between TCP 
and Universal, inserted itself into the conversation, 



NYSBA  Torts, Insurance & Compensation Law Section Journal  |  Vol. 49  |  No. 1                      35    

or Alterations provisions of coverage.  GAIC answered, 
rather than moved to dismiss. On February 18, 2020 the 
court issued an Order requiring that any party seeking 
leave to file a motion for summary judgment do so by 
March 3, 2020.

So what does the case law mean for policyholders? 
Certainly, policyholders must find out what their busi-
ness policy actually includes and whether there is any 
coverage for computer-related crime and social engineer-
ing schemes. It is also prudent to determine whether the 
policyholder’s excess coverage will apply. Policyholders 
should also be wary of condition precedents like the one 
in Children’s Place, Inc. case, which served as a barrier for 
the policyholder to obtain coverage under the Fraudu-
lently Induced Transfers provision. Policyholders would 
also be well-advised to determine whether their social 
engineering fraud endorsement is capped at a lower cov-
erage amount or has a higher self-insured retention.  

Of course, avoiding infiltration by way of social en-
gineering schemes like the ones described in these cases 
is the preferred practice, but even the most sophisticated 
companies can fall victim. Donna Gregory, the chief of 
IC3, states in IC3’s 2019 report that “[c]riminals are get-
ting so sophisticated,” and “[i]t is getting harder and 
harder for victims to spot the red flags and tell real from 
fake.”10  Going forward, as internet criminals become 
more adept, if companies cannot entirely avoid infiltra-
tion, the next best thing is making sure that the right 
amounts and types of insurance coverage are available. 

Alyssa Jordan Pantzer is an associate at Herzfeld & 
Rubin in New York City, where she practices primarily 
in the realm of product liability. 

Fraudulently Induced Transfers

The policy defined Fraudulently Induced Transfers 
as:

A transfer resulting from a payment 
order transmitted from you to a financial 
institution, or a check drawn by you, 
made in good faith reliance upon an 
electronic, telefacsimilie, telephone or 
written instruction received by you from 
a person purporting to be an Employee, 
your customer, a Vendor or an Owner es-
tablishing or changing the method, des-
tination or account for payments to such 
Employee, customer, Vendor or Owner 
that was in fact transmitted to you by 
someone impersonating the Employee, 
customer, Vendor or Owner without your 
knowledge or consent and without the 
knowledge or consent of the Employee, 
customer, Vendor or Owner.

However, the policy contained a condition precedent 
for coverage pursuant as follows: 

that before forwarding [a] payment order 
to a financial institution or issuing [a] 
check, you verified the authenticity and 
accuracy of the [payment] instruction 
received . . . , including routing numbers 
and account numbers by calling, at a 
predetermined telephone number, the 
[person] who purportedly transmitted 
the instruction to you.

Defendant argued that plaintiff failed to state a claim 
under the policy’s coverage for Fraudulently Induced 
Transfers because “TCP failed to comply with the condi-
tion precedent by not attempting to call Universal at the 
predetermined number to verify” the new bank account 
information. TCP countered that the “application of the 
verification requirement would result in illusory coverage 
and cannot be given effect.” The court noted that TCP’s 
interpretation of the condition precedent was incorrect 
because it assumed that TCP had to successfully verify the 
authenticity of a payment instruction. To the contrary, 
the policy only required that TCP attempt to verify the 
authenticity of the payment instruction. Accordingly, the 
court held that TCP also failed to state a claim as to the 
Fraudulently Induced Transfers coverage and granted 
GAIC’s motion to dismiss.  

The court allowed plaintiff leave to amend the com-
plaint. An amended complaint was filed on May 24, 2019. 
The amended complaint drops the claim for coverage 
pursuant to the Fraudulently Induced Transfer provision 
(probably because TCP, in fact, did not comply with the 
condition precedent), and expands upon the pleading for 
coverage pursuant to the Computer Fraud and Forgery 
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'Take It or Leave It' Approach Benefits Insurers  
Under § 2610
By William Murphy

I. Introduction
On paper, New York State has historically supported 

automobile insureds and their right to freely select auto 
body shops for accident repairs without interference from 
insurers. New York Insurance Law § 2610(a) states that 
“[w]henever a motor vehicle collision or comprehensive 
loss shall have been suffered by an insured, no insurer 
providing collision or comprehensive coverage therefore 
shall require that repairs be made to such vehicle in a 
particular place or shop or by a particular concern.” The 
statute was enacted to protect the public, which includes 
independent auto body and repair shops, from the 
“steering” tactics practiced by some automobile insur-
ers.1 Steering, when applied to car insurance, is when an 
insurance provider directs their policyholders or third 
party claimants to get their vehicles repaired at a specific 
body shop through coercion or enticement.2 Insurance 
companies have also been known to steer policyhold-
ers away from specific collision providers and instead 
toward repair shops selected by the insurers.3 

In furtherance of this legislative intent, N.Y. Ins. Law 
§ 2610(b) additionally provides that “the insurer shall 
not, unless expressly requested by the insured, recom-
mend or suggest repairs be made to such vehicle in a 
particular place or shop.” Corresponding regulations 
outline other obligations of both the insurer and insured 
for negotiating collision claims “in good faith” to reach a 
“prompt, fair and equitable settlement.”4 However, this 
does not mean that an insured is automatically entitled to 
reimbursement for the full amount charged by his or her 
preferred repair shop. Where the parties cannot reach an 
agreed price, the insured bears the burden of establishing 
the reasonable cost of the repairs necessary to bring the 
vehicle to its condition prior to the loss.5

What appears, on its surface at least, as a clear and 
comprehensive legislative scheme aimed at safeguard-
ing the motorist public as well as small businesses and 
their labor force has instead functioned as a subversive 
tool utilized by the major insurance providers to bully 
consumers into cheaper, inferior auto repair work and 
local body shops into economic submission or extinction. 
In response to N.Y. Ins. Law § 2610 and 11 N.Y.C.R.R. § 
216.7, large insurers have adopted a “take it or leave it” 
approach with repair estimates. This leaves insureds with 
the choice of either suing for the difference between their 
preferred shop’s estimate and the insurer’s, or accepting 
repairs from an unfamiliar shop that honors the insurer’s 
estimate, generally because of the large volume of referral 
work they receive from the insurer. Similarly, body shops 
are forced to choose between potential payment battles 

with insurers over each claim or receiving work from 
insurers at hourly labor rates far lower than necessary to 
provide quality while also profiting in the hope that vol-
ume will be enough to compensate. 

In litigation, insurers have raised arguments rang-
ing in scope from the unreasonableness of a specific body 
shop’s labor rates to First Amendment violations in order 
to avoid paying claims in full. Troubling however, is 
that few published opinions considering this issue ex-
ist as typical damages in these cases, rarely more than a 
few thousand dollars, dictate proceedings in local small 
claims courts where arbitrators, referees, and judges often 
just split the difference between the estimates, leaving 
insureds at a loss. More troubling still is that few insureds 
initiate lawsuits at all, given the investment of time and 
money required and the tediousness of proving the cost 
“reasonable” and the repairs “necessary” through expert 
witnesses when compared to the judgment they stand to 
receive if they receive one at all. Conversely, large insur-
ance companies equipped with resources and armed with 
in-house adjusters frequently employ experienced local 
law firms to litigate these cases in bulk, leavings insureds 
and body shops alike at an even greater disadvantage.

II. Labor Rate Disputes
The most common strategy used by large insurers 

to frustrate the application of N.Y. Ins. Law § 2610 and 
11 N.Y.C.R.R. § 216.7 is to simply allege that the cost of 
an insured’s auto repairs was unreasonable. Specifically, 
insurers focus these arguments on attacking a body shop’s 
hourly labor rate. During 2001, Rizzo v. Merchants and Busi-
nessmen’s Mutual Insurance Company presented the court 
with this exact scenario.6 In Rizzo, the plaintiff-insured 
claimed $2,857.29 in damages from the defendant-insurer 
resulting from a disagreement over reasonable hourly 
labor rates for necessary automobile repairs.7 On appeal, 
the court found the $50 hourly labor rate charged by the 
plaintiff-insured’s preferred body shop reasonable when 
juxtaposed with the defendant-insurer’s contention that 
an hourly labor rate of only $28 was appropriate.8 

Two years later, in Mass v. Melymont, a court similarly 
held hourly rates of $50 for body and paint labor and $55 
for mechanical and frame labor reasonable.9 Notably, the 
court in Mass premised its findings on a survey of aver-
age hourly labor rates published by the Long Island Auto 
Body Repairmen’s Association in April 2003.10 Per the 
2003 survey, which included 130 repair shops, the aver-
age body labor rate was $57.50 per hour, the average paint 
labor rate was $57.38 per hour, the average mechanical 
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ers. At issue in Allstate Insurance Company vs. Serio was 
an insurer’s proposed preferred repairer promotion in 
which, in exchange for reduced premium payments, in-
sureds agreed that repairs would be completed at a repair 
shop recommended by the insurer.19 In Serio, the Court 
of Appeals reinforced the legislative intent behind N.Y. 
Ins. Law § 2610(b) to protect consumer rights and combat 
improper enticement by insurers but distinguished the in-
stant proposed promotion as a matter of valid contractual 
negotiation and obligation occurring prior to an insured’s 
active claim.20 Additionally, the court permitted the distri-
bution of literature and the installation of signs advertis-
ing the insurer’s proposed promotion.21 During a con-
current federal lawsuit, it was determined that N.Y. Ins. 
Law § 2610(b) need not be evaluated for constitutionality 
under the First Amendment as the issue was adequately 
resolved on state law grounds.22 

Other tactics employed by insurers to avoid full 
payment for an insured’s claims have similarly invoked 
contract law principles. In Rizzo, the court rejected an 
insurer’s argument of accord and satisfaction when the 
insured accepted checks in the amount of the insurer’s 
estimate of repairs in allowing the insured’s suit to move 
forward.23 Subsequently, insurers have attempted to de-
lineate between the rights of “first-party” and “third-par-
ty” insureds under N.Y. Ins. Law § 2610 and 11 N.Y.C.R.R. 
§ 216.7, resulting in conflicting precedent. For example, 
in M.V.B. Collision Inc. v. Allstate Insurance Company, an 
individual involved in an automobile accident for which 
an insurer’s insured was 100% at fault was foreclosed 
from proceeding against the insurer for failure to fully 
pay her claim because she was an “incidental” rather than 
“intended” beneficiary of the insured’s policy.24 In other 
words, under the M.V.B. Collision court’s “four corners” 
approach to a typical collision insurance policy, any 
motorist involved in an automobile accident for which he 
or she bears no fault is at the complete mercy of the other 
motorist’s insurer when dealing with repairs.25 Years ear-
lier however, in Mass, the court drew no such distinction 
in permitting a third-party insured’s claim to proceed,26 

leaving an unanswered question for insurers to continue 
exploiting.

Further, insurers have attacked the rights of body 
shops as assignees of insureds to successfully assert 
claims. In the automotive repair industry, it is not uncom-
mon for motorists seeking expediency to assign the rights 
to any insurance payments to their respective repair 

labor rate was $64.10 per hour, and the average frame 
labor rate was $62.61 per hour.11 In its opinion, the court 
observed that even the lowest labor rates reported within 
the survey were blatantly higher than prevailing labor 
rates claimed by insurers ranging from $38-$42 per hour 
and reprimanded the industry for “notoriously and 
significantly undercut[ting] the prevailing market rate of 
shops.12

Subsequently, the prevailing labor rate acknowledged 
by courts has risen commensurate with inflation and 
other factors in sporadic published opinions through 
the years. In 2007, the court in Gapud v. Kaur, the most 
recent searchable decision addressing specific labor rates, 
held a rate of $65 to be fair and reasonable.13 Insurers 
nevertheless persist in underpaying insured’s claims by 
disputing and purposefully diminishing body shop labor 

rates to this day. An upstate body shop, Nick’s Garage, 
has engaged in an onslaught of federal litigation against 
insurers premised on this very situation over the past 
decade.14 In response, insurers have maintained on the 
record that an hourly labor rate of $44-$46 is reasonable 
as recently as 2017.15 They have supported said claims 
by contending that the overwhelming majority of body 
shops routinely accept these rates while only a small mi-
nority of overpriced outliers do not.16 The Second Circuit 
however, in Nick’s Garage v. Nationwide, recognized this 
conduct by insurers as the precise “steering” tactics New 
York law aimed to protect against in allowing Nick’s 
Garage to move forward with its claims.17 The court held 
that although large insurers with the “capacity to bring a 
substantial volume of business to a repair shop, can pre-
vail upon shops to agree to a particular labor rate,” this 
“does not show that one of the insurer’s claimants can 
reasonably expect to get her car repaired at that rate.”18 
Notwithstanding clear and established precedent, these 
small victories have unfortunately done little to curb the 
unlawful practices of insurers and level the playing field 
for the general public as these cases still appear regularly 
on small claims dockets across the state. 

III. Other Insurer Tactics
Through the years, insurers have also adopted more 

creative strategies to undermine N.Y. Ins. Law § 2610 and 
11 N.Y.C.R.R. § 216.7. Among them were challenges to the 
constitutionality of N.Y. Ins. Law § 2610(b) prohibiting 
the unsolicited recommendation of repair shops by insur-

“What appears, on its surface at least, as a clear and comprehensive legislative scheme aimed 
at safeguarding the motorist public as well as small businesses and their labor force has instead 

functioned as a subversive tool utilized by the major insurance providers to bully consumers into 
cheaper, inferior auto repair work and local body shops into economic submission or extinction.“
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shops after a loss. In such cases, it is the body shop di-
rectly claiming full reimbursement for repair work from 
insurers. That said, M.V.B. Collision casts serious doubt 
on the feasibility of this consumer-friendly practice mov-
ing forward as there, in addition to denying a third-party 
insured’s claim, the court additionally denied the right of 
a body shop as assignee to proceed with underpayment 
claims under N.Y. Ins. Law § 2610 and 11 N.Y.C.R.R. § 
216.7. 

IV. Conclusion
When examining the few published cases dealing 

with N.Y. Ins. Law § 2610 and 11 N.Y.C.R.R. § 216.7, as 
well as local small claims court dockets, a clear and inten-
tional pattern of conduct by insurers emerges and leaves 
body shops and consumers alike with little recourse. One 
spirited challenge to this troubling reality was brought by 
Nick’s Garage during its series of lawsuits.27 Specifically, 
Nick’s Garage broadly alleged that insurers engaged in 
deceptive trade practices violative of N.Y. Gen. Bus. Law 
§ 349.28 Although this argument was summarily rejected 
by lower courts, the Second Circuit in late 2017 found 
that a genuine issue of material fact existed in evaluat-
ing insurer practices, providing a glimmer of hope for 
body shops and affected insureds.29 Nevertheless, these 
practices continue to frustrate motorists, body shops, and 
legislative schemes, not only across New York, but also 
across the nation.30 It is evident that significant reform is 
necessary to realize the actual intent of N.Y. Ins. Law § 
2610 and 11 N.Y.C.R.R. § 216.7. 

William Murphy serves as assistant professor in the 
Division of Criminal Justice, Legal Studies, and Home-
land Security in the College of Professional Studies at 
St. John’s University, where he teaches advanced civil 
litigation and legal research and writing courses. Prior 
to joining the St. John’s University faculty full-time, 
Professor Murphy represented auto body repair shops 
and insurance claimants in underpayment suits against 
insurers under N.Y. Ins. Law § 2610 and 11 N.Y.C.R.R. § 
216.7. 

Endnotes
1 Rizzo v. Merchants and Businessmen’s Mut. Ins. Co., 188 Misc.2d 188, 

727 N.Y.S.2d 250 (Sup. Ct. App. Term, 2d Dep’t 2001).

2 A Word About Steering, National Alliance of Paintless Dent Repair 
Technicians (2018), available at https:// https://napdrt.org/for-
consumers/a-word-about-steering/. 

3 Id. 

4 N.Y. Comp. Codes R. & Regs. tit. 11, § 216.7 (N.Y.C.R.R.).  

5 Rizzo, 188 Misc.2d 188. 

6 188 Misc.2d 188.

7 Id.

8 Id. 
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