publication of t




Nota

by M&I Bank

Banking built for
law firms

Nota is a business banking platform designed
specifically for solo and small law firms.
And it won't cost you a thing - just open a
business checking or IOLTA at M&T"

Are you ready to make your life easier;?

20 @ 2

I Best-in-class Pricing I Law Tech Integrations I Premier Service
No monthly maintenance Connect your bank account Support from real humans
fees with Clio, QuickBooks and who know law firms
. LawPay
No wire or ACH fees Branchless account

Minimize time spent in opening saves your time

Higher mobile check )
multiple systems

deposit limits

O Clio @ Guickbooks. LAwPAY

AN AFFINIPAY SOLUTION

Complete a demo to learn more about Nota and you
receive a @99 $100 Amazon Gift Card!*

*Limited time special offer for attorney Bar Members with 5 or fewer partners.
1 There is no charge for the use of Nota. M&T Bank's standard deposit account and service fees may apply if not enrolled in Nota.

Banking services powered by M&T Bank, Member FDIC.
Nota is a product/service offered by M&T Bank and is available to attorneys whose offices and practices are in NY, NJ, MD, PA, DE, CT, VA, DC, FL, or WV.IOLTA accounts held by lawyers in these states
must be subject to applicable state rules and regulations. The advertised product/services and their features and availability are subject to change without notice at any time. Use of the product/service is

subject to and governed by certain terms, conditions, and agreements required by M&T Bank.

©2022 M&T Bank. All Rights Reserved.

(Paid advertisement)



Contents

Articles

5 Dude, Where's My License?
Peter De Vries

7 'False Hopes Are More Dangerous Than
Fears'
Richard Klass

9 The Use and Abuse of Guns
Marty Minkowitz

1 0 When To Dabble, When To Not
Nancy Baum Delain

1 3 A Tax Map to Your MAPT
i

Christina Lamm !r!(!]!! ON EONONE

1 7 A Primer on COVID-19 and Insurance 2022 | Vol. 43 | No. 1
James A. Johnson

20 Sports and Recreational Activities—Game Over?
Or, Let the Games Begin! Message From

Glenn A. Monk the Chair
Sarah Gold

28 The Limited Nature of Article Il Standing for
Injunctive Relief
Benjamin R. Nagin and Sarah Goodfield

Message From
the Co-Editors

Marty Minkowitz,
Richard Klass and
3 O The ‘Macro’ Approach and Other Ways To Emily Sappol
Take Power in a Negotiation

Steven N. Joseph New York State
Bar Association
Committee on
Professional Ethics

Section Committees
and Chairpersons




ONEONONE

Co-Editors

Richard A. Klass

Your Court Street Lawyer
Brooklyn, NY
richklass@courtstreetlaw.com

Marty Minkowitz

Stroock & Stroock & Lavan LLP
New York, NY
mminkowitz@stroock.com

Emily Sappol
Commack, NY
emily.sappol@gmail.com

One on One is published for members of the General
Practice Section of the New York State Bar Association.
Anyone wishing to submit ideas or articles for consider-
ation should contact one of the editors above. Please see
NYSBA guidelines and copyright terms for authors at
NYSBA.ORG/section-pub-author/.

Members of the Section receive a subscription to One on
One without charge. The views expressed in articles in
this newsletter represent only the authors’ viewpoints
and not necessarily the views of the Editors, Editorial
Board, Section Officers, or NYSBA.

Reprint requests: Unless otherwise indicated, NYSBA

retains rights to all content. Please contact reprint@nysba.

org with information about where you would like the
article reprinted.

General Practice Section

Section Officers

Chair

Sarah E. Gold
Gold Law Firm
Albany, NY
sg@goldlawny.com

Past Chair

Domenick Napoletano
Napoletano Law

Brooklyn, NY
domenick@napoletanolaw.com

Chair-Elect

Bruce Hafner

Law Office of Bruce R. Hafner
Lynbrook, NY
bhafner@hafnerlaw.net

Treasurer
Theodore Alatsas
Alatsas Law Firm
Brooklyn, NY
ted@alatsaslaw.com

Secretary

Michael A. Markowitz

The Law Office of Michael A. Markowitz, P.C.
Hewlett, NY

attorney@mampc.net

NYSBA.ORG/GP

Accommodations for Persons with Disabilities:

NYSBA welcomes participation by individuals with disabilities. NYSBA is committed to complying with all applicable
laws that prohibit discrimination against individuals on the basis of disability in the full and equal enjoyment of its goods,
services, programs, activities, facilities, privileges, advantages, or accommodations. To request auxiliary aids or services or
if you have any questions regarding accessibility, please contact the Bar Center at (518) 463-3200.

Publication Date: May 2022

©2022 by the New York State Bar Association.
ISSN 0733-639X (print) ISSN 1933-8422 (online)

NYSBA One on One | 2022 | Vol. 43 | No. 1



Message from the Chair

My term is quickly coming to a close.
It has been a privilege and a pleasure to
be a part of the General Practice Section
in this capacity, and it will remain an im-
portant part of my life and career going
forward. I would like to thank the Exec-
utive Committee and all its members for
their support and leadership throughout
this year.

With this upcoming change and ev-
erything else that has been happening,
we are working on planning events and
meetings for the remainder of the year.
Existing in the strange time-dilation sce-
nario we all are living through, I find my-
self digging to remember when we were meeting in person
and what was happening then. Which events were success-
ful? Which events did I find useful and enjoyable? I know
that for many people, this time away has led to a reflec-
tiveness about what we would do differently in the future.
What happened before is not necessarily what is going to
be happening in the future, and that is not a bad thing.

In my practice I have always railed against the phrase,
“This is the way we have always done it.” As a solo, | have
plotted my path based on what works for me and my cli-
ents, not always what has often worked before. This topsy
turvy world has proven such to be a solid strategy in all as-
pects of work, and I want our Section to be reflective of this
new path. What events work for us? Would people want to
be back together? Do you find utility in meeting in person
anymore? And if so, what would those meetings look like?

This is not to say that we should all
remain hermits. I built my practice on
being involved and putting myself out
there, even if the introverted part of me
screamed violently against it along the
way. I just think it will take time to find
that comfortable normal of attending the
events we took for granted, whether it be
an in-person CLE or a night out at a mix-
er. And we, as a Section, want you there.
The main purpose of having these events
is not just to get the old gang back to-
gether, but make a better, new gang that
has relevance for you in your day-to-day
work. We want to meet you where you
are and do what you want to do.

So, my final ask is to reflect and to show up and get
involved. What makes this Section important for you?
What do you want out of your involvement? Is it that cut-
ting-edge news about practice changes? Is it a new prac-
tice area altogether? Is it those softer skills on marketing
and social media usage? Is it the old standby, ethics? Or
would you just rather have a happy hour and see what ev-
eryone looks like now? I am game for all of this and more,
and we are just getting started. Reach out to the Section,
reach out to me, and see what it is all about. It is not the
same without you.

Sarah Gold

NEW YORK STATE BAR ASSOCIATION

If you have written an article you would like considered for
publication, or have an idea for one, please contact the

Editor-in-Chief:

REQUEST FOR
ARTICLES

Richard A. Klass, Esq.
Your Court Street Lawyer
16 Court Street, 28th Floor

Brooklyn, NY 11241

richklass@courtstreetlaw.com
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Fax: (718) 643-9788

Articles should be submitted in electronic document format (pdfs
are NOT acceptable), along with biographical information.
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Message from the Co-Editors

Two years have offi-
cially flown by in which
the world has shifted on
its axis to adapt to the
evolving times, yet one
constant has remained the
same: providing accessi-
ble and engaging content
and articles to our Gener-
al Section members as the
Co-Editors of One on One.

This issue, we are
pleased to offer you the
following articles, which
we anticipate you will find
resourceful and fascinating:

*“Dude, Where’s My License?”: Peter De Vries dis-
cusses the passage of the Marijuana Regulation and
Taxation Act and the myriad questions that arises
from the licensing and enforcement implications un-
der the new law.

Marty Minkowitz

* “False Hopes Are More Dangerous Than Fears”:
Co-Editor Richard A. Klass shares a contract law
case that details a cause of action to recover on a
promissory note that was entered into by and be-
tween two friends.

e “The Use and Abuse of Guns”: Co-Editor Martin
Minkowitz examines the factors that determine the
causal relationship between a gunshot injury and
the victim’s employment under Workers” Compen-
sation Law.

* “When to Dabble”: Nancy Baum Delain gives in-
sight into when it is appropriate for an attorney to
practice in new, novel areas of law.

* “A Tax Map to Your MAPT”: Christina Lamm delves
into the important considerations that attorneys
must have when drafting a Medicaid Asset Protec-
tion Trust.

We've also gathered the following reprints from other
Sections for your interest and information:

¢“A Primer on COVID-19 and Insurance”

*“Sports and Recreational Activities - Game Over? Or
Let the Games Begin!”

*“The Limited Nature of Article III Standing for In-
junctive Relief”

*“The ‘Macro’ Approach and Other Ways to Take
Power in a Negotiation”

Article Submission

The General Prac-
tice Section encourages
its members to engage in
committees and to share
their expertise with others,
especially by contributing
articles to an upcoming is-
sue of One on One.

Your contributions are
valuable to each and ev-
ery aspect of membership
in the General Practice
Section. Articles should be
submitted in a Word doc-
ument. Please feel free to contact Martin Minkowitz at
mminkowitz@ stroock.com (212-806-5600), Richard Klass
at richklass@ courtstreetlaw.com (718-643-6063) or Emily
Sappol at sappol@law.cardozo.yu.edu (631-935-2885) to
discuss ideas for articles.

Richard A. Klass

We maintain the Letter to the Editor as a way for our
readership to communicate their personal viewpoints in
our journal. Please address these submissions to sappol@
law.cardozo.yu.edu.

Martin Minkowitz
Richard Klass
Emily Sappol

Co-Editors
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Dude, Where’'s My License?

By Peter De Vries

On March 31, 2021, the Marijuana Regulation & Taxa-
tion Act (MRTA), which legalized recreational adult-use
cannabis throughout the state of New York, was signed
into law. Under the MRTA, the state created the Office
of Cannabis Management (OC”), governed by the
Cannabis Control Board (CCB), which regulates
adult-use, medical, and hemp cannabis. This gov-
erning body will provide budding entrepreneurs
with licenses to cultivate, distribute, and sell
cannabis in New York.

The passage of the MRTA addresses New
York’s historical discriminatory enforcement of
marijuana laws through racially disproportion-
ate criminalization and incarceration of people
of color.

Although a noble goal, questions remain over
how this will be accomplished under the MRTA. A
significant issue is that, as of March 2021, it became
completely legal for persons 21 years of age and older
to purchase and possess up to three ounces of cannabis,’
but proprietors are not yet allowed to sell cannabis. As of
the date of this article, Tremaine Wright, the chair of the
CCB, has publicly stated that she does not anticipate the
issuing of licenses for recreational marijuana dispensaries
until the spring of 2023 at the earliest.?

This puts the people of New York in a completely
avoidable bind, with the risk of returning full circle to the
discretionary enforcement of the laws against participants
in the industry. If the police are instructed to enforce the
laws, who will they arrest first?

This bind was foreseeable and avoidable because New
York was not the first state to make this mistake, and unfor-
tunately, it likely won’t be the last. That distinction might
go to California,® where a legal loophole emerged circa
2005, in which state law allowed persons to transfer can-
nabis to medical patients and receive a “donation” for their
troubles.*

This may have been the genesis of the gifting game.
You don’t buy marijuana; instead, you buy a beach ball
for $50, and in return, the purveyor of outrageously over-
priced plastic offers you a wonderful token of their appre-
ciation—a beautiful bag of bud.

Enter New York. How is this playing out? The MRTA
specifies that April 1, 2022 is the earliest the CCB can pro-
vide organizations with the ability to obtain an adult-use
license.® This may not be soon enough for some. Many pro-

prietors could have used the year between the MRTA’s pas-
sage and the issuance of the adult-use license to get their
pre-rolls in a row in time for a 4/20 grand opening. But a
funny thing happened on the way to the dispensary. Well,
perhaps it is more tragic than funny. Former Governor An-
drew Cuomo was tasked with appointing the staff for both
the CCB and the OCM. But he never did, because he was
combating a sexual harassment scandal, culminating in his
resignation. On September 1, 2021, his successor, Kathy
Hochul, confirmed Wright and Christopher Alexander
(the executive director of the OCM). To Governor Hochul’s
credit, these were the first two confirmed nominees of her
administration. Precious months, however, were lost.

This delay has now left New York looking at spring
2023 as a licensing start date. Meanwhile, law-abiding
stoners across the state are asking, “So, like, when can I
go to the store?” Inspired cannapreneurs answered, “How
about today?”

Under Penal Law § 222.05(1)(b), adults in New York
are legally permitted to “transfer” up to three ounces of
cannabis to other adults, but you cannot be compensated
for such transfer. Under Penal Law § 222.00(3), the transfer
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of cannabis without compensation is specifically excluded
from the definition of “sell.” Remember the beach ball.

Do these transactions violate the law? Arguably, yes.
But rest assured that creative cannabis lawyers are ready
to duke this out in court. For her part, Wright has publicly
stated that the practice is illegal.® A tougher question, how-
ever, is whether those who participate in this gifting “gray
market” will actually be prosecuted for their actions. And
if so, what will happen to them?

This is very unclear. What is clear is that New Yorkers
overwhelmingly support recreational marijuana use.” The
MRTA contemplates social justice as the principal reason
for its very existence. Politically, prosecuting weed dealers
is a loser, because to do so would be to run the risk of pun-
ishing the very same population that the MRTA seeks to
protect.

Who doesn’t want to be at the forefront of this excit-
ing new industry? Here in New York City, the industry has
already sprouted. You can literally smell it in the air. Or,
to borrow a phrase from the hit musical Hamilton, “look
around at how lucky we are to be alive right now.” Take
“Pizza Pusha” Chris Barrett. The Pusha has been spinning
and slinging his cannabis infused pizza dough for years
(Ed. Note: you have to give this place a try, if anything for
novelty’s sake because it is the closest thing you'll ever get
to being in a speakeasy). Pop-up shops and mobile ven-
dors, like Uncle Budd'’s, now call the city their home.®

What about enforcement? The New York Police Depart-
ment, AKA “New York’s finest,” apparently have bigger
problems to manage in the wake of what some call a jump
in violent crime, and lately, arrests for marijuana have been
virtually non-existent.” Even Mayor Eric Adams, a 22-year
veteran of New York’s finest,'° symbolically weighed in by
appearing on The Late Show and gifting host Stephen Col-
bert some rolling papers and a ceremonial bag of “weed.”"!
Things are not rosy for everyone in the industry, however,
as the NYPD has cleared weed pushcart vendors from our
streets.”? In fairness, the NYPD’s actions in this particular

Peter De Vries of the Law Office of Peter De Vries PLLC
focuses on landlord-tenant, family law, bankruptcy and
more throughout Queens, New York and Bronx coun-
ties. Before opening his own firm, Peter worked as a
public defender, a provider of legal and business solu-
tions to street vendors, and as a general practitioner. He
has also maintained a working relationship with the
Brooklyn Volunteer Lawyers Project, providing di-
vorce, bankruptcy, and guardianship services at no cost.
Peter can be reached at 646-630-5217, at pedevrieslaw@
gmail.com or through his website at brooklynneighbor
hoodattorney.com.

case should be analyzed in the broader context of the city’s
traditional heavy-handed “quality of life” regulation of
mobile vendors."

The immediate future of cannabis sales in New York is,
well, hazy. The state has offered New Yorkers an opportu-
nity to start anew by rectifying the wrongheaded approach
to regulation that afflicted the state (and the nation) for too
long. But if New York cannot move quickly enough to en-
able proprietors to operate in a fully legal capacity—and if
enforcement steps up—it perpetuates the very risk that the
MRTA sought to rectify: more penalization of the people
plagued by prohibition.
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‘False Hopes Are More Dangerous Than Fears'

By Richard Klass

A friend (“Lender”) made a $200,000 personal loan
(“Loan”) to one of his friends (“Borrower). At the time
the Loan was made in 2016, the Borrower signed a prom-
issory note? (“Promissory Note”) in favor of his Lender/
friend, promising to repay the Loan within 10 months with
interest. According to the terms of the Promissory Note, if
the Borrower failed to repay the principal and interest in
full by its due date at the end of 2016, any accrued interest
would thereafter be calculated at the default rate of 20%
per annum. In addition, the Promissory Note stated that
“[n]o term of [the Promissory Note] may be waived, modi-
fied or amended except by instrument in writing signed by
both of the parties.”

Default on the Note

The Borrower failed to repay the entire balance due by
the due date and was, therefore, in default under the terms
of the Promissory Note. Nonetheless, the Lender agreed to
allow his friend to continue making monthly payments on
the balance due. Finally, the payments by the Borrower be-
came so sporadic that, in 2019, the Lender decided to sue
his friend to recover the balance due on the loan.

Action Brought on the Note

I was retained by the Lender to file a claim for breach of
contract based upon non-payment of the Promissory Note.
As Lender’s attorney, Lender established his prima facie en-
titlement to judgment as a matter of law on the cause of ac-
tion to recover on the Promissory Note through submission
of the actual Promissory Note instrument, which contained
an unequivocal and unconditional obligation to pay, and
an affidavit setting forth the Borrower’s default.?

There Was No Modification of the Note

In response to the Lender’s lawsuit, the Borrower put
up the defense that the terms of the Promissory Note were
modified through a series of email exchanges between him
and the Lender. The Borrower filed an affidavit alleging that
he made payments over the course of several years which
the Lender accepted, and the loan was thus modified.

As urged by the Lender, the alleged defense of Loan
modification, which was based on the fact that the Lender
took payments from his friend after the Loan came due,
completely missed the point. By its own terms, the Promis-
sory Note became due and owing in 2016. Since the Prom-
issory Note matured by its own terms in 2016, the Lender
was well within his rights to pursue collection, since the

cause of action had already accrued.* The assertion that
there was some sort of modification of the Promissory Note
or a waiver of same was belied by both the facts and law.
While the Borrower attempted to rely on a short exchange
of emails in which his friend was basically “chewing him
out” for not repaying the Loan, the email exchange did
not rise to the level of contract modification required by
the terms of the Promissory Note,” or established by con-
tract law. The email exchange only showed that the Lend-
er was looking for some good faith from his friend—and
his friend couldn’t even do that much. The friend couldn’t
even live up to the supposed offer he made, as evidenced
from his small, irregular payments. The email exchange
did not constitute an enforceable, written modification
setting forth the terms of any extension of the repayment
terms of the note.

In JPMorgan Chase Bank, N.A. v Galt Group, Inc., 84
AD3d 1028, 1029-30 [2d Dept 2011], the court rejected a
similar claim, that emails were alleged to have modified
the terms of a note, holding: To make a prima facie showing
of entitlement to judgment as a matter of law in an action
to recover on a note, and on a guaranty thereof, a plain-
tiff must establish “the existence of a note and guaranty
and the defendants’ failure to make payments according
to their terms” (Verela v. Citrus Lake Dev., Inc., 53 A.D.3d
574,575, 862 N.Y.S5.2d 96; see Gullery v. Imburgio, 74 A.D.3d
1022, 905 N.Y.S.2d 221). Here, Chase submitted the SBA
Loan documents, including the relevant promissory notes,
the personal guaranties, and evidence of the defendants>
default, which together established its prima facie entitle-
ment to judgment as a matter of law on the complaint.

Once Chase established its prima facie entitlement to
judgment as a matter of law, “[t]he burden then shifted to
the defendant[s] to establish by admissible evidence the
existence of a triable issue of fact with respect to a bona
fide defense.”” The defendants did not contest the validity
of any of the agreements, notes, or guaranties, nor did they
dispute that they were in default. Instead, they submitted
certain emails into evidence, and argued that they had en-
tered into yet another agreement with Chase—a payoff/
paydown agreement—by which Chase agreed to refrain

Richard A. Klass, Esq. maintains a law firm engaged
in civil litigation at 16 Court Street, 28th Floor, Brook-
lyn, New York. He may be reached at (718) COURT eST
or RichKlass@courtstreetlaw.com with any questions.
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from prosecuting the instant action while the defendants
were given an apparently unlimited time to obtain a refi-
nancing loan. Contrary to their contention, however, the
Supreme Court correctly concluded that the emails con-
tained no evidence of any such agreement between Chase
and the defendants.

The Borrower’s expressions of hopes and aspira-
tions to repay the Loan set forth in emails, while perhaps
well-intended, did not amount to a modification of the
terms of the Promissory Note. The Lender was well within
his rights to commence this action at the time he did, as the
cause of action on the Promissory Note accrued and the ac-
tion was timely commenced, giving credit for all payments
made. The emails, at best, presented Lender’s friend with
an opportunity to “do the right thing” and repay the debt.
8 It was urged that the emails ought not be interpreted as a
binding modification or waiver of any rights.

Doctrines of Waiver and Estoppel Were
Inapplicable

The Borrower also asserted affirmative defenses that
the action was barred by the doctrines of waiver and/or
estoppel. In seeking dismissal of these affirmative defens-
es, the Lender suggested that these were inapposite to the
facts established in this matter and there was no evidentia-
ry basis upon which they could be supported.

The essence of a waiver is when a party intentionally
relinquishes a known right. It is well settled that when
there is a no oral modification clause, the doctrines of
waiver, release and estoppel do not apply. “Waiver is an
intentional relinquishment of a known right and should
not be lightly presumed.”® In the case at hand, the Promis-
sory Note clearly contained a provision that no term of the
Promissory Note may be waived, modified or amended ex-
cept by instrument in writing signed by both parties:

Equitable estoppel prevents one from de-
nying his own expressed or implied ad-
mission which has in good faith been ac-
cepted and acted upon by another, and the
elements of estoppel are with respect to the
party estopped: conduct which amounts
to a false representation or concealment of
material facts, intention that such conduct
will be acted upon by the other party, and
knowledge of the real facts. The party as-
serting estoppel must show with respect
to himself: lack of knowledge of the true
facts, reliance upon the conduct of the par-
ty estopped, and a prejudicial change in
his position.'

In the instant matter, the Borrower did not produce
any evidence that there was an expressed or implied ad-
mission that was in good faith accepted and acted upon
by another. Moreover, there was no false representation or

concealment of a material fact. There was simply a binding
Promissory Note, and nonperformance by the Borrower.

In granting summary judgment in favor of the Lend-
er, the judge directed that the Borrower be held liable for
the balance due on the Promissory Note. The judge also
dismissed the affirmative defenses set forth in the answer.

Endnotes
1. Quote by J.R.R Tolkien.
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v. Johnston, 78 A.D.3d 1133, 1134, 912 N.Y.S.2d 108).
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day after the specified date or event.”); see UCC 3-122, which
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an acceptor accrues (a) in the case of a time instrument on the day
after maturity”).

5. “No term of this Note may be waived, modified or amended
expect by an instrument in writing signed by both of the parties
hereto. Any waiver of the terms hereof shall be effective only in the
specific instance and for the specific purpose given.”
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modified if the contract provides for its modification. Fundamental
to the establishment of a contract modification is proof of each
element requisite to the formulation of a contract. Thus, to be
valid under New York law, a contractual modification must
satisfy each element of a contract, including offer, acceptance, and
consideration. A contract cannot be modified or altered without
the consent of all parties thereto. In other words, a contract cannot
be modified without the mutual assent of each party. Thus, under
general contract rules, an obligation may not be altered without
the consent of the party who assumed the obligation. Also, when a
contract prohibits modification without the express written consent
of a particular party, modification without that party’s express
written consent is invalid.

Mere negotiations between the parties are insufficient to constitute
a modification, but rather must ripen into a mutual, valid, and enforceable
agreement to modify the old contract. (emphasis added).

7. Gullery v. Imburgio, 74 A.D.3d at 1022, 905 N.Y.S.2d 221; see Verela v.
Citrus Lake Dev., Inc., 53 A.D.3d at 575, 862 N.Y.S5.2d 96.

8. Genger v. Genger, 123 AD3d 445, 446 [1st Dep’t, 2014] “[iIndulgence
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contract” (Bier Pension Plan Trust v. Estate of Schneierson, 74 N.Y.2d
312,316, 546 N.Y.S.2d 824 [1989]).
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The Use and Abuse of Guns
By Martin Minkowitz

Stories of gunshots, killing or wounding of people with
guns that are licensed or unlicensed, have now occurred on
almost a weekly basis. Such injuries have become issues in
worker’s compensation cases. The Workers” Compensation
Law has recognized that such injuries, or even deaths, under
the appropriate set of facts can be compensable. The facts need
only establish that the injury or death arose out of and in the
course of the injured worker’s employment. Such establish-
ment is basic to a workers” compensation claim. The claimant
has the burden of proof in all such cases to establish that an in-
jury arose out of and in the course of the employment in order
to receive benefits under the Workers” Compensation Law.!

Sometimes a claimant would prefer to be a plaintiff in
a civil action to receive potentially greater benefits or com-
pensation from the injury. That is possible if the evidence
reveals existence of a tort by the employer. However, if an
injury does arise out of and in the course of the employ-
ment, a third-party action against the employer cannot be
sustained in tort by an employee.? Exclusive remedy of the
Workers” Compensation Law prohibits suit by an employee
against an employer in tort if the action arose from an injury
that occurred in the course of the employment and arose out
of that employment. The only remedy for such an employee
against his or her employer is a claim under the Workers’
Compensation Law, limited to compensation benefits.

Gunshot wounds have been found to be compensable
under the Workers” Compensation Law for decades. Usual-
ly, the injury to an employee is in defense of the employer’s
workplace whereby the employee is injured in the course
of a robbery of the business, or where two employees have
a dispute relating to some aspect of the employment and
one injures the other. Those situations have been found to
be compensable under the Workers” Compensation Law
as they would have arisen out of and in the course of the
employment. A recent case is far more complex, however,
in making a determination of a causal relationship between
the injury and the employment.?

The facts in this recent decision by the Appellate Division,
Third Department, are that the shooting occured at a hospital
in New York City where a doctor who had been on staff at the
hospital returned with an automatic rifle and began to shoot,
injuring and killing members of the medical staff in addition
to a patient. The claimant, who is the subject of this case, was
wounded. The claimant was a member of the medical staff of
the hospital and was admitted to the hospital for his injuries.

The Workers” Compensation Board was notified, not
by the claimant but presumably by the hospital, that an in-
jury had occurred to one of its employees and a Workers’
Compensation Board file is opened. The correspondence to
the claimant was returned without delivery. Claimant then
commenced a tort action against the hospital employer as

a plaintiff in the federal district court in New York. That
court could not make the decision as to whether the case
arose out of and in the course of the employment because
that is an issue that can only be determined by the Work-
ers’ Compensation Board in New York.

The Appellate Division in fact does discuss this issue
of jurisdiction and concludes correctly that the Workers’
Compensation Board is the only body that can make that
determination. The board makes that determination find-
ing that the claimant had sustained an injury which arose
out of and in the course of the employment and was enti-
tled to worker’s compensation benefits. As noted above, the
Board’s decision precludes any third-arty action specifically
in this matter of the federal district court’s proceeding.

The factors that the board considered in making its
decision whether there was a causal relationship between
the injury and the employment were that the injury was
(i) caused by a former employee of the hospital, (ii) to an
existing employee of the hospital, and (iii) on hospital
grounds. There is a statutory presumption that an injury
that occurs in the course of the employment occurs out of
the employment.* That being said, the Appellate Division
reversed the board’s decision, however, and found the case
not to be compensable. The result is that the federal district
dourt proceeding could go forward.

The Appellate Division’s decision to reverse the award of
the Workers” Compensation Board was based upon an anal-
ysis that the facts did not support an injury that has arisen
out of and in the course of the employment. Since the attack
was by an individual who was not employed by the hospital
at the time of the attack, who had not worked there for over
two years, who was not a coworker of the claimant, and who
in fact did not even know the claimant, there was no sufficient
nexus to the employment. There was therefore no basis to es-
tablish a causal relationship of the injury to the employment.
The basic element of a claim for worker’s compensation being
lacking, the Appellate Division found itself with no choice but
to reverse the Workers” Compensation Board and render a de-
cision to dismiss the worker’s compensation claim.

Endnotes

1. §2(7) WCL.

2 § 11 WCL. See also § 29 WCL.

3. Timperio v. Bronx-Lebanon Hospital, AD3d___ (2022).
4. § 21(1) WCL.

Martin Minkowitz is counsel to Stroock & Stroock &
Lavan LLP and practices in the area of Insurance and
Workers” Compensation regulation. In addition, Mar-
tin is an adjunct professor at Brooklyn Law School.
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When To Dabble, When To Not

By Nancy Baum Delain

I suspect that every general-practice lawyer—espe-
cially as a solo just starting out—dabbles sometimes in ar-
eas of law that he or she is not as competent to practice in
as he or she is in other areas.

As we start out or as we grow in our legal careers, dab-
bling is perhaps the best way to learn. We get our feet wet
in an area of law that we're unfamiliar with, we learn those
ropes, we figure out that we have a passion in this area,
or we loathe that area. And this is all fine, so long as we
know that we have little or no knowledge about this new
area of law and we make reasonable effort to learn how to
practice in this area.

The New York Rule of Professional Conduct 1.1
provides:

(@) A lawyer should provide competent
representation to a client. Competent rep-
resentation requires the legal knowledge,
skill, thoroughness and preparation rea-
sonably necessary for the representation.

(b) A lawyer shall not handle a legal mat-
ter that the lawyer knows or should know
that the lawyer is not competent to han-
dle, without associating with a lawyer
who is competent to handle it.

(c) Alawyer shall not intentionally:

(1) fail to seek the objectives of the
client through reasonably available
means permitted by law and these
Rules; or

(2) prejudice or damage the client
during the course of the represen-
tation except as permitted or re-
quired by these Rules.

Comment: Legal Knowledge and Skill

[1] In determining whether a lawyer em-
ploys the requisite knowledge and skill
in a particular matter, relevant factors
include the relative complexity and spe-
cialized nature of the matter, the lawyer’s
general experience, the lawyer’s training
and experience in the field in question,
the preparation and study the lawyer
is able to give the matter, and whether
it is feasible to associate with a lawyer

of established competence in the field in
question. In many instances, the required
proficiency is that of a general practitioner.
Expertise in a particular field of law may be
required in some circumstances. One such
circumstance would be where the lawyer,
by representations made to the client, has
led the client reasonably to expect a special
level of expertise in the matter undertaken
by the lawyer.

[2] A lawyer need not necessarily have spe-
cial training or prior experience to handle
legal problems of a type with which the
lawyer is unfamiliar. A newly admitted
lawyer can be as competent as a practi-
tioner with long experience.!

Some important legal skills, such as the analysis of
precedent, the evaluation of evidence, and legal drafting,
are required in all legal problems. Perhaps the most fun-
damental legal skill consists of determining what kinds of
legal problems a situation may involve, a skill that neces-
sarily transcends any specialized knowledge. A lawyer can
provide adequate representation in a wholly novel field
through necessary study. Competent representation can
also be provided through the association of a lawyer of es-
tablished competence in the field in question.”?

Thus, the New York Rule of Professional Conduct 1.1
allows us to learn and practice new areas of law, if our
learning does not prejudice a client’s matter and the lawyer
does not hold himself or herself out as an expert in that
area of law. We can become competent to practice through
self-study, through CLEs, through reading, and/or through
attaching ourselves to an attorney who is knowledgeable in
that field and learning from them.

There exist areas in which you may not dabble. For ex-
ample, to file and prosecute a patent application in the U.S.,
you must be admitted not only in a state, but also before
the U.S. Patent and Trademark Office (USPTO). However,
while you cannot file and prosecute a patent application
without that USPTO admission—unless, of course, you are
the inventor and you're filing the application on your own
behalf since an inventor has the absolute right to represent
himself or herself—the USPTO allows any attorney to prac-
tice trademark law as no special admission is required for
that. In addition, the U.S. Copyright Office allows any at-
torney to practice copyright law whereas again, no special
admission is required.

10
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But should you, a divorce or bankruptcy lawyer, take
on a trademark or copyright case just because you can?
Probably not.

In other jurisdictions, attorneys have fallen into some
difficulties by dabbling. In Kansas, for example, a patent
and trademark lawyer became disenchanted with her
practice area and decided to “try her hand” at criminal law.
Her first court-appointed client threatened her with phys-
ical harm (the client had already had his prior attorney’s
fingers broken, so this new lawyer took the threat serious-
ly). The Kansas lawyer had guns fired at her home by per-
sons unknown during the representation, and she quickly
realized that she and criminal law did not fit together well.
The lawyer got a couple of extensions of time in the case,
but then apparently dropped the matter and went back to
school to become certified in another area of law, even fail-
ing to respond to the court’s order to show cause as to why
she had apparently deserted her client. The lawyer admit-
ted her misconduct and neglect in open court: “I was over
my head and did not seek proper advice about getting an-
other attorney to replace” her in handling the appeal. The
Kansas Supreme Court imposed the agreed-on sanction:
indefinite suspension. This lawyer no longer practices law.

As of 2016, The American Bar Association

estimates that 46 percent of all legal mal-
practice claims are based on the attorney’s
failure to understand substantive law or

specialized procedures, and that more
than 60 percent of all malpractice claims
involve an area of the law in which the
subject attorney works less than 20 per-
cent of the time. Attorneys who practice
in a single area of the law account for less
than 7 percent of all claims.?

This is not a healthy statistic for a lawyer
seeking to handle just a case or two in a
new area of law.

A common reason that a lawyer might start to dabble
in other fields of law is that an established client in the at-
torney’s own field of expertise comes to that attorney and
asks for representation in another, entirely different, aspect
of that client’s legal life (i.e., a patent client asking his or
her patent attorney to represent him or her in a divorce).
The lawyer’s alarm bells may scream “DANGER DAN-
GER DANGER!” but the lawyer does not want to put the
client off or offend him or her, so the lawyer agrees to the
additional representation.

This is likely to be a very, very bad move unless the
lawyer does the following;:

¢ Treat the matter like any new matter: require the
client to produce the same information you would
require of any new client before you accept the
representation;
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¢ Explain to the client that yes, you absolutely want to
help him/her, but this new area is not your area of
expertise and therefore you will need the help of an-
other attorney who is more experienced in the new
area of law;

* Run (do not walk) to affiliate with another lawyer
whose area of expertise is in the new area in which
your client seeks representation. Of course, in doing
so, you must explain to the client that this will in-
volve additional expenses and probably some dupli-
cation of effort between attorneys;

® Do not accept the representation unless the client
agrees to the additional lawyer in writing; and

* Get a new engagement letter with the client that
spells out the fact that this is not your area of exper-
tise, that you will be seeking the help of another at-
torney and that this will increase the client’s expens-
es for the case.

Of course, in the best of all possible worlds, you will
refer the client to someone who handles these cases regu-
larly, and the client will accept the referral.

The legal malpractice insurance carrier CNA states,
“. .. since dabbling in unfamiliar practice areas can lead
to unreasonable legal fees and disgruntled clients—as well
as potential ethics violation—attorneys should accept only
those cases that they are competent to handle.”

Thus, the answer to the “should you dabble?” question
depends on your competence with the new field and, very
importantly, on whether your malpractice insurance would
cover any errors or omissions you make in your dabbling
foray into this new area of law. Most carriers require a rider
if you plan to dabble in trademarks or copyrights. Such rid-
er can add, probably significantly, to the cost of your policy.

If your malpractice carrier does not cover a particular
area of law and your dabbling would lead you into that
particular area of law, do not dabble in that area. If you
make a mistake and get yourself sued, you stand to lose
everything.

Also, it is a big mistake to dabble without letting your
carrier know that you're dabbling. Without letting your
carrier know, you run the risk of the insurer refusing, quite
rightly, to cover you in that instance. Since the insurer was
unaware of the additional practice area, the insurer has no
duty to insure the attorney against claims resulting from
the attorney’s practice in that area.

Do I dabble? You bet I do. I hold myself out as an IP
and business attorney, but I have handled several Chap-
ter 7 and 13 bankruptcies. Bankruptcies are not my main
area, but over the years I have acquired some expertise. I
essentially hang bankruptcy from “business law.” I started
doing Chapter 7 filings as my pro bono thing when I first
started practicing law in 2004. I've done a smattering each
year since, and I intend to maintain that practice. I once

handled a remarkably simple divorce which was success-
ful, but I will never do that again. I was also a court-ap-
pointed attorney for the child for several years. Again,
this was not my area of expertise, but I went through the
required training and mentorship and kept up with the
CLEs and handled several matters quite successfully. I
even write the occasional simple will. I have studied up on
all these supplemental areas enough to competently han-
dle them. And yes, my malpractice carrier is fully aware
that I branch out.

Nancy Baum Delain is a solo lawyer who concentrates
her practice in intellectual property, business law and
bankruptcy matters. She runs Delain Law Office, PLLC
as a virtual law practice with a physical presence in
Schenectady, New York. She is admitted as an attorney
in New York and as a patent attorney before the Unit-
ed States Patent and Trademark Office. Nancy can be
reached at 518-371-4599 or nbdelain@ipattorneyfirm.
com.
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A Tax Map to Your MAPT

By Christina Lamm

A Medicaid Asset Protection Trust (MAPT) is an irre-
vocable trust that allows an individual to protect his or her
assets from Medicaid. Once the MAPT is established, assets
are transferred into the trust, which contains specific lan-
guage to allow the trust to be considered an exempt asset
for Medicaid purposes once the applicable look-back peri-
od has expired. Simply put, the MAPT assets will not count
as a resource when making an application for Medicaid if
the transfer of assets into the MAPT is beyond the applica-
ble look-back period.

Drafting the MAPT is not so simple. The attorney draft-
ing it has to ask himself or herself many questions, such as:

* Have the assets being placed in the trust appreciated
in value, thus necessitating a step-up in basis and es-
tate inclusion?

* Are the assets being placed in trust expected to ap-
preciate in value, making removal from the estate de-
sirable and necessitating that the transfer be a com-
pleted gift?

e Will the client need access to the income in the trust?

 Will the client potentially need to gain access to some
of the principal in the trust? and

¢ Should the trust be a grantor trust so that income is
taxable at the grantor’s tax rate?

These are just some of the questions that the drafter
must take into consideration when preparing a MAPT. The
attorney draftsman of the trust needs to make sure that
he or she understands the needs of the client to evaluate
which tax-friendly terms to include in the trust. While the
client’s only goal may be Medicaid eligibility, tax savings
opportunities should also be examined.

This article will focus on the effects that different pro-
visions in a MAPT have on gift tax, estate tax and income
tax, as well as the potential benefits and drawbacks to the
provisions based on the individual client’s needs. Some
provisions will overlap and cause estate inclusion and
grantor trust status, so it is very important for the estate
planning attorney to be familiar with the Internal Revenue
Code (IRC) sections that govern in this realm.

Income Tax Implications

The Trustee of a MAPT is responsible for reporting all
income generated by the MAPT and ensuring that any in-
come tax due is paid. The question is, who pays the tax? Is
it the trust, the grantor, or the beneficiary? That answer can
differ depending on the client’s goals and financial picture.
If the trust is set up as a grantor trust,' the grantor will be
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the one paying the tax on the trust income, regardless of
whether any income is actually distributed to the grantor.”

One advantage to having a MAPT set up as a grant-
or trust is that grantors are usually taxed at a lower tax
rate than trusts. This is due to the income tax brackets for
trusts being compressed. In 2021, where the taxable in-
come of a trust exceeds $13,050, it is taxed at the maximum
rate of 37%. In contrast, an individual’s taxable income is
not taxed at the maximum rate until it exceeds $523,600.
Thus, substantial income tax savings may be available if
the MAPT includes grantor trust provisions, allowing the
grantor to be taxed on the income generated as opposed to
the trust bearing the burden of paying the income tax.

Certain sections of the Internal Revenue Code must be
incorporated into the MAPT for it to be deeded a grant-
or trust for income tax purposes and for the income to be
taxed to the grantor (or a third party in certain instances).?
IRC § § 671-679 are commonly known as the grantor trust
rules. We will now take a deeper look at a few of these
code sections and whether to include them in a MAPT.

Under IRC § 673, entitled “Reversionary Interests,”the
grantor is treated as the owner of any portion of the trust in
which he or she has a reversionary interest and the interest
exceeds 5% of the value of such portion.* Giving the grant-
or a reversionary interest is not advised when the goal is to
protect the assets from Medicaid or gain Medicaid eligibil-
ity. If the grantor can or will reacquire at least a portion of
the assets, this may make the trust assets available to Med-
icaid. A provision granting a revisionary interest should
not be included in the MAPT to obtain grantor trust status.

IRC § 674 deals with the power of the grantor and/or
a non-adverse party to control beneficial enjoyment of the
transferred property.® This section of the IRC applies in in-
stances where the power is over principal and/or income.
There is a list of exceptions to the rule that the drafter of the
trust should familiarize himself or herself with if trying to
achieve (or avoid) grantor trust status.® If the attorney, as
draftsman, wants to gain grantor trust status through this
IRC section, a limited lifetime power of appointment re-
tained by the grantor to change the income beneficiaries or
the remainder beneficiaries of the trust can be included in
the MAPT. If the trust is being created to protect the assets
from Medicaid or other governmental benefit programs,
the attorney needs to make sure that the power is limited
to a general power of appointment. A general power of ap-
pointment allows for the grantor to exercise the power of
appointment in favor of the grantor, the grantor’s estate, or
creditors of the grantor, and would cause the trust to be a
countable resource for Medicaid purposes.

Christina Lamm is an associate at Makofsky Law
Group, P.C., located in Garden City. The firm concen-
trates its practice on trusts, estates, Medicaid plan-
ning, Medicaid applications, guardianships, and estate
administration.

IRC § 675 deals with administrative powers reserved
by the grantor or a non-adverse party.” For the purposes
of a MAPT, the most useful provision to add to the trust is
the power of substitution.® This power allows the grantor
to transfer trust property to himself or herself in exchange
for property of equivalent value. While this power can be
largely illusory and most often is used exclusively to gain
grantor trust status, it has an additional advantage. When
the transfer of assets to the trust is a completed gift (as dis-
cussed below) and the transferred property is not included
in the grantor’s estate, the ability to swap out appreciated
assets for unappreciated assets—thus preserving a step-up
in basis that would otherwise not be available—is a valu-
able bonus.’

One last grantor trust provision often used to trigger
grantor trust status in a MAPT is IRC § 677.° This section
of the IRC states in pertinent part that the trust will be
a grantor trust if the income is or may be payable to the
grantor (or the grantor’s spouse). It is important to note
that when income payable to the grantor under IRC § 677
is the provision used to deem the trust a grantor trust, then
the drafting attorney needs to take into account that any
income generated by the trust will be countable for Medic-
aid purposes. This can be problematic as the income gen-
erated by the trust will be included in the calculation of
the Medicaid recipient’s total income, whether or not in-
come is actually distributed. It may also be included in the
calculation if the grantor only has a discretionary right to
income generated by the trust."

One way to avoid this potential pitfall is to have the
income payable to a beneficiary of the trust and use a dif-
ferent provision to make the trust a grantor trust. For in-
stance, income could be payable for life to the grantor’s
children. As long as the trust is a grantor trust (based on
another grantor trust provision), the income will still be
taxed at the individual’s rate, but will not be countable for
Medicaid purposes.

Gift Tax Implications

If the transfer of assets to the MAPT is deemed a com-
pleted gift,'> a gift tax return must be filed. The filing of a
gift tax return will be an added expense, but no gift tax is
due® as long as the total value of taxable gifts during the
grantor’s lifetime are under the estate tax exclusion amount
(which for 2021 is $11,700,000). Since the combined estate
and gift tax exclusion amount is currently so high, imposi-
tion of gift tax is not a major concern; however, depending
on the value of the grantor’s assets, it can play a role. If
the grantor’s assets are such that there may potentially be
a taxable estate upon death, transferring assets to a MAPT
and making sure the transfer is a completed gift will have
the effect of removing the growth on those assets from the
grantor’s taxable estate as of the date of the completed gift.

Additionally, the political winds are uncertain and
tax laws, including the current high estate tax exclusion
amount, can change at any time. If the trust is being drafted
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for a high-net-worth client, it may be prudent to have the
transfer deemed a competed gift even if a tax is assessed,
but not due until death if under the exclusion amount. The
IRS has clarified that even if the gift tax exclusion amount
gets lowered to pre-2018 levels, the higher exclusion
amount in effect at the time of the gift will be applied.™*

In order to make sure that the transfer into the MAPT
is a completed gift, the grantor cannot retain any of the so
called “strings of ownership.”® These provisions will be
discussed in the following section as they also pertain to
estate tax implications.

Estate Tax Implications

If the transfer of assets to a MAPT is not a complet-
ed gift for tax purposes, then the value of the assets will
be included in the grantor’s taxable estate upon his or her
death.'® Here, the attorney draftsman needs to be aware
of the client’s goals in order to determine if this is right
for the client. It is important to remember that while the
federal estate tax exclusion amount is $11,700,000 for 2021,
it is due to sunset in 2026 and revert to the pre-2018 level
of $5,490,000, indexed for inflation. It is also critical that
the attorney consider whether the client will have a taxable
New York estate ($5,930,000 estate tax exclusion amount
in 2021).

With all of that said, many clients do not have to worry
about the implementation of an estate tax.”” Particularly,
if your goal is to protect assets from Medicaid, it is likely
your client will not have assets that exceed the estate tax
exclusion amounts. If this is the case, the drafter should
think about including provisions in the MAPT so that the
assets are included in the grantor’s estate upon his or her
death.

One major benefit of estate inclusion is to allow for a
step-up in basis upon the death of the grantor.” For many
clients, their most valuable asset is their real property,
which can have a large looming capital gain. If the real
property is deemed transferred at death, it will receive the
IRC § 1014 step-up (or step-down) in basis. For example, if
the client purchased a home for $90,000 which is valued at
$900,000, at the time of death, the cost basis of the property
receives a step-up to $900,000, thus eliminating or reduc-
ing any capital gains tax due upon the sale of the property
post-death.” This is also true when the house is transferred
into a MAPT where the grantor retains some incidents of
ownership. In such a case, upon the death of the grantor,
the beneficiary will receive the property with a cost basis of
$900,000, just as if the grantor continued to own the prop-
erty in his or her name until his or her death, thus eliminat-
ing the capital gain that would be imposed if the property
was transferred into the MAPT as a completed gift.

The question is, how does the attorney draftsman
make sure that the transfer of assets into a MAPT is an in-
complete gift for estate tax purposes? This is where the
string provisions of IRC § 2036-2038 come in. These pro-

visions are referred to as “string” provisions because they
are thought of as strings that the grantor retained over the
trust assets. These strings pull the assets transferred into
the MAPT back into the grantor’s estate. For purposes of
drafting a MAPT, § 2036 and § 2038 are the most relevant.

Section 2036 is titled “Transfers with Retained Life
Estate.” In pertinent part, it states that a person’s gross
estate will include any property transferred for less than
adequate consideration in which the person retains for
his lifetime the “(1) the possession or enjoyment of, or the
right to the income from, the property or (2) the right, ei-
ther alone or in conjunction with any person, to designate
the persons who shall possess or enjoy the property or the
income therefrom.”? In the irrevocable trust context, this
boils down to if the grantor retains a lifetime right to live
in the property owned by the trust; has the lifetime right to
receive income from property owned by the trust; acts as
trustee with the discretionary right to distribute income or
principal not based on an ascertainable standard; or even
the right to change beneficiaries of income and/or prin-
cipal interests. In such cases, the value of the transferred
assets will be included in the grantor’s gross taxable estate
upon his or her death and the assets will receive a step-up
in basis.

If a drafter wants to make sure that the transfer of as-
sets to a MAPT is treated as an incomplete gift, the drafter
can include a limited lifetime power of appointment over
the assets. As discussed earlier, this power would allow
for the grantor to change the beneficiaries of the trust. It
is important to keep in mind the Medicaid implications,
previously discussed, detailing why the power must be
limited.

If the grantor’s residence is being transferred into the
MAPT, the lifetime right to reside in the property can be in-
cluded in the trust. Including a lifetime right to possession
of real property that is the grantor’s personal residence has
other added benefits. The grantor can retain any real estate
tax credits he or she is receiving and also still remain eli-
gible for the IRC § 121 exclusion of $250,000 ($500,000 for
married couples) of capital gain if the residence needs to be
sold before the death of the grantor.?!

The grantor can also retain a lifetime income interest
over the property transferred into the MAPT. As discussed
earlier, reserving an income interest is one of the provisions
that would also trigger grantor trust status, causing the in-
come to be taxed to the grantor. So, if the goal is to avoid
grantor trust status, this needs to be kept in mind. There
could also be negative Medicaid consequences as previ-
ously mentioned.

Section 2038 is entitled “Revocable Transfers,” but that
is a misnomer. The retention by the grantor of the power
to alter, amend, revoke or terminate the trust will all cause
estate inclusion of the transferred assets.? Many of the
powers that would cause estate inclusion under IRC § 2036
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would also cause estate inclusion under IRC § 2038, but a
separate discussion of § 2038 is still merited.

It goes without saying that a trust revocable by the
grantor would fall under § 2038 (and many other provi-
sions previously discussed) and be included in the gross
estate of the grantor, but a MAPT cannot be revocable in
order to serve its purpose. The attorney draftsman of a
MAPT needs to understand which powers to alter or
amend under § 2038 will cause estate inclusion.

A limited testamentary power of appointment would
cause estate inclusion under § 2038. This provision would
give the grantor the right to change the beneficiaries by ex-
ercising the power in his or her will. Again, this must be a
limited power and the grantor must not be able to exercise
this power in favor of the grantor, the grantor’s estate or
the grantor’s creditors.

As with IRC § 2036, the unrestricted power to remove
and replace a trustee with the grantor or a person who is
related or subordinate to the grantor, as defined under IRC
§ 672(c), will cause estate inclusion. The unrestricted pow-
er by the grantor to remove a trustee, without the restric-
tion to appoint a trustee who is not related or subordinate,
is not recommended for a MAPT as it will cause the grant-
or to be seen as having access to the trust assets because
he or she can remove the trustee and appoint himself or
herself or someone related or subordinate as trustee. This
is viewed as having the ability to direct the assets back to
oneself and the value of the trust assets will be included as
an available resource for Medicaid purposes.

Conclusion

Determining which tax related provisions to include in
a MAPT is very case-specific. Careful thought should be
given to what tax provisions will provide the best result for
the particular client while achieving other objectives such
as asset protection from creditors like Medicaid.
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A Primer on COVID-19 and Insurance

By James A. Johnson

“It is common for insurance policies to
give with the right hand and then take
away with the left.”

—Richard Posner, Chief Judge
of the 7th Circuit Court of Appeals, Cur-
tis-Universal Incorp. v Sheboygan Emerg.
Med, Services, Inc., 43 F. 3d 1119, 1123 (7th
Cir. 1994).

The ongoing coronavirus (COVID-19) pandemic and
variants are the most devasting and disruptive forces in re-
cent history. The COVID-19 pandemic will lead to numer-
ous lawsuits involving insurance coverage and commercial
disputes. In commercial cases, should a party be excused
for its non-performance of its contractual obligations? The
answer depends on the terms of the contract, the particular
facts surrounding the non-performance and the law of the
jurisdiction.

Commercial Cases

A party whose operations are compromised by the
pandemic has potential defenses such as impossibility and
force majeure. The impossibility doctrine excuses a party’s
performance when the destruction of the subject matter of
the contract or the means of performance is objectively im-
possible. The impossibility must be the result of an unan-
ticipated event that could not have been foreseen or guard-
ed against in the contract. Section 2-615 (a) of the Uniform
Commercial Code requires only commercial impracticabil-
ity.! The commercial impossibility doctrine requires a party
to show impracticability because of extreme and unreason-
able difficulty, expense, injury or loss involved.?

Force Majeure

There is no single standard force majeure clause. The it-
erations of specific events of force majeure can vary widely,
particularly between industries. The force majeure defense
applies only if the contract contains a force majeure clause.
A force majeure clause is a provision that excuses non-per-
formance due to certain circumstances beyond the parties’
control. What constitutes a force majeure event varies by
contract but typically includes events such as riots, strikes,
war, governmental orders and acts of God. Compliance
with a governmental order has been held to be a sufficient
excuse because the government has the power to compel
compliance.®* However, whether a force majeure clause that
specifically references acts of God will apply to coronavi-
rus cancellation or interruption is highly fact- and jurisdic-
tion-specific. Most jurisdictions require the act of God to

be unforeseeable.* In addition, courts construe force ma-
jeure cases narrowly. Generally, a party’s performance will
be excused only if the clause specifically contemplates the
particular event which prevents performance.® Also, a par-
ty must comply with conditions attached to the exercise of
that clause—for example, to notify affected parties within a
specific time period following a force majeure event.

Business Interruption Claims

A typical business interruption clause or endorsement
will provide coverage for certain business loses for a tem-
porary closure. This coverage is subject to policy dollar
limits and certain specific exclusions.® The typical Insur-
ance Service Office (ISO) BI insurance requires a specific
triggering event-direct physical loss or damage.” There are
limitations on what scenarios trigger business interruption
coverage, the duration, amount and type of coverage. In
addition, there are often specific exclusions for damages
caused by viruses, bacterium or other microorganism that
induces physical distress, illness, pollutants or disease. It
appears that these exclusions bar damage resulting from
the COVID-19 virus.

Civil Authority

The civil authority clause provides limited coverage
where operation of civil authority shuts down access to a
business’s premises. The access to the described premises
must be due to particularized reasons as defined in the pol-
icy. Thus, a governor’s order requiring businesses to close
does not generally trigger the coverage because the specific
conditions are not met.

Business Losses and Insurance

One of the most important questions to a business
owner in this pandemic is: “Can I recover damages under
the commercial general liability (CGL) or all risk insurance
policy?” The answer depends on the language in the insur-
ance policy. In most property liability policies, the loss or
damage must be caused by or result from a covered loss
that is not excluded under the policy. In addition, the loss
or damage must be caused by a direct and tangible physical
injury to the insured property. Therefore, in most jurisdic-

Reprinted from the Torts, Insurance & Compensation
Law Section Journal, vol. 49, no. 1 (2022), a publication of
the Torts, Insurance & Compensation Law Section. For more
information, please visit NYSBA.ORG/TICL.
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tions physical loss does not cover a virus because a virus
does not result in tangible damage to property. Thus, if a
business files a claim for a COVID-19 related interruption,
insurers may dispute whether a physical loss has occurred.

The plaintiff in Gavrilides Mang. Co. et al. v. Michigan
Insurance Co.® operated the Soup Spoon restaurant and
sought loss profits from its insurer due to reduced busi-
ness during the pandemic. The insurer cited Universal Im-
age Products, Inc. v. Chubb Corp.,” stating that there was no
coverage unless the insured premises was physically dam-
aged. The plaintiff failed to allege that the physical integri-
ty of the Soup Spoon was altered by the coronavirus. The
plaintiff’s civil authority claim also failed because of lack of
any physical loss or damage.

Also, in Ross 1, LLC v. Erie Ins. Exch.,'° the Superior
Court in the District of Columbia found no coverage in a
lawsuit by District of Columbia restaurants whose polices
lacked a virus or pandemic exclusion. The court stated that
the plaintiffs offered no evidence that COVID-19 was ac-
tually present on their insured properties at the time they
were forced to close.

Similarly, in the Western District of Texas in Diesel Bar-
bershop, LLC et al. v. State Farm Lloyds" the court dismissed
a claim by various barbershops. The plaintiff failed to al-
lege that COVID-19 was actually within their properties
or caused damage. Tangible injury to property must be
established.

However, an argument can be made that the words
physical loss could include businesses’ inability to use their
property during the pandemic. For example, in Hughes v.
Potomac Ins. Co, the insurer denied coverage where erosion
swept the earth from underneath a house and left it stand-
ing on the edge of a 30-foot cliff.”? The insurer denied cov-
erage because the house itself was not damaged and there
was no physical loss or damage.”® The California Court of
Appeals disagreed, finding the insured’s interpretation
reasonable:

To accept the insurer’s interpretation of its
policy would be to conclude that a build-
ing which has been overturned or which
has been placed in such a position as to
overhang a steep cliff has not been dam-
aged so long as its paint remains intact
and its walls still adhere to one another.
Despite the fact that property might be
rendered completely useless to its own-
ers, the insurer would deny that any loss
or damage had occurred unless some tan-
gible injury to the physical structure itself
could be detected. Common sense requires
that a policy should not be so interpreted
in the absence of a provision specifically
limiting coverage in this manner."*

Other state courts have rejected similar arguments by
insurers where the insured was ordered to vacate a church
because of gasoline in nearby soil"®> or where unstable rocks
perched at the top of a hill induced a government evacua-
tion order.’® A case can be advanced that the term physical
loss is not precise enough to bear the single meaning that
insurers assign to it. Cases have held that the words phys-
ical loss are broad enough to encompass situations where
the insured loses the use of a physical asset."”

All Risk Policies

All risk policies allow recovery for fortuitous loses
unless the loss is excluded by a specific policy provision.'®
Insurers promise to pay for direct physical loss or damage
to property caused by or resulting from any covered cause
of loss or some variant of that language." The Sixth Circuit
espoused that one would struggle to think of damage not
covered by this language.” The breadth of all risk polices
are intended to insure against all fortuitous losses not spe-
cifically excluded.

The Coronavirus Aid, Relief and Economic
Security Act

To help mitigate the financial crisis created by the
COVID-19 pandemic, the federal government has issued
guidance relating to employee benefit plan operation and
administration.

The Coronavirus Aid, Relief and Economic Security
(CARES) Act signed into law in March 2020 provides for
substantive financial and administrative relief to partic-
ipants, sponsors and administrators of certain employee
benefits plans.”’ Subsequently, the Internal Revenue Ser-
vice clarified and expanded upon the relief offered in the
new law. The new guidance relaxes the generally rigid
regulatory scheme in employee benefit plan operation and
administration. For example, CARES Act, § 2202, togeth-
er with IRS Notice 2020-50, provides relief from tax rules
for qualified individuals who obtain a coronavirus-related
distribution. The 10% additional penalty of the Code §
72(t)20 may be avoided.” The distribution may be report-
ed in gross income ratably over three years. Or, the funds
may be restored into a retirement fund within a three-year
period beginning on the day after the date on which the
distribution was received.” A coronavirus-related distribu-
tion (CRD) is any distribution or distributions not exceed-
ing $100,00 from an eligible retirement plan to qualified
individuals.

Duty To Defend

One of the first decisions concerning the duty to defend
for COVID-19 claims under a CGL policy is McDonald’s
Corp. et al. v. Austin Mutual Insurance Co. A federal district
court in Chicago recently held that a claim for injunctive
relief constituted a claim for damages because of bodily in-
jury triggering a defense obligation. A claim for injunctive
relief to require McDonald’s to enact more stringent safety

18

NYSBA One on One | 2022 | Vol. 43 | No. 1



protocols and provide additional training for franchisees
and their employees on preventive measures to avoid the
spread of COVID-19 thus also constituted a claim for dam-
ages for bodily injury. This case has other implications and
deserves watching.*

Conclusion

There is no conclusion because coronavirus cases and
the resulting effects on businesses continue. Keep in mind
many commercial property policies that contain business
interruption coverage have hidden contractual limitation
periods that purport to require insureds to bring suit much
sooner than would otherwise be required under applicable
law. For example: “No suit, action or proceeding for the
recovery of any claim will be sustained in any court of law
or equity unless legal action is started within two years af-
ter the loss.” Other policies require that suit must be com-
menced within 12 months after the denial of the loss.

Also, a bevy of legal issues will arise in the wake of
the global pandemic. Businesses may encounter tort claims
from patrons and employees alleging that they contracted
COVID-19 on their premises. This primer on COVID-19 is
a guide as to what to expect and to provide basic informa-
tion for consideration in civil disputes. The decisions in-
volving insurance, commercial cases and tort claims will in
large measure be jurisdictional.

James A. Johnson concentrates on serious personal
injury, insurance coverage under the commercial gen-
eral liability policy, entertainment and sports law and
federal criminal defense. He is an active member of the
Massachusetts, Michigan, Texas and federal court bars.
He can be reached at www.JamesAJohnsonEsq.com.
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Sports and Recreational Activities—Game Over?

Or, Let the Games Begin!

By Glenn A. Monk

“It’s all fun and games until somebody loses an eye.”
(Unknown. A long time ago.)

The phrase is said to originate from ancient Rome,
where the only rule to wrestling matches was no eye goug-
ing. There was immediate disqualification if you poked
your opponent’s eye out. Today, it may be more accurate
to say, “it’s all fun and games until somebody gets sued.”

Brief Overview of Premises Liability

In New York, it is well settled that landowners have
a duty of care to maintain their property in a reasonably
safe condition, whether the property is open to the public
or not, and it does not matter if plaintiff was an invitee,
licensee, or trespasser.! Reasonableness is determined by
viewing all of the “circumstances, including the likelihood
of injury to others, the seriousness of the injury, and the
burden of avoiding the risk.”? In the arena of sports or rec-
reational activity, the property owner’s duty of care is to
make the conditions as safe as they appear to be.?

Primary Assumption of Risk

Numerous cases involving sporting or recreational
activity have been decided regarding the application of
the primary assumption of risk doctrine. The Court of Ap-
peals has limited the expansion of the doctrine to those
cases that present a social value and those that occur with-
in a designated recreational venue. However, the courts
still look to the inherent dangers of the sport, whether the
plaintiff appreciated those risks, the skills of the plaintiff,
and if the condition was open and obvious. If found to ap-
ply, the assumption of risk doctrine, provides a complete
defense to property owners, overriding an application of
plaintiff’s comparative negligence. The Court of Appeals
has drawn distinctions as to what type of activities will
permit an application of the assumption of risk doctrine,
and where those activities took place.

The assumption of risk doctrine arises when one is
aware of and appreciates the risks inherent in the activ-
ity and “voluntarily assumes the risk” by participating.*
The participant must have knowledge and appreciation of
the risk. Awareness of the risk should be measured against
the “background of the skill and experience of the partic-
ular plaintiff.”> The assumption of risk doctrine has been
applied to the layout and construction of a playing field,*
as well as the activity. It has also been applied to where
there is an open and obvious conditions where the sport
is played.” Determining if a defendant violated a duty of

care to participants in sports and activities “should include
whether the conditions caused by defendants’ negligence
are ‘unique’ and created a dangerous condition over and
above the usual dangers that are inherent in the sport.”®

Assumption of risk is not justified for reckless or inten-
tional conduct by property owners.’ If a plaintiff can show
the defendant acted negligently, or a defendant’s inaction
was a “substantial cause of events which produced the in-
jury,” plaintiff will not have assumed the risks of the sport.’

In Trupia v. Lake George Cent. School Dist., 14 N.Y.3d 392
(2010), the Court of Appeals held that while assumption of
the risk protects the social value of athletic and recreative
activities, it does not apply outside of this limited context."
Thus, in Trupia, an infant-plaintiff sliding down a banister
was not an activity of the kind of social value that warrant-
ed the protection afforded under the assumption of the risk
doctrine.”? The Court found that if the plaintiff’s harm was
attributable to his own actions and not to negligence on be-
half of the defendants, his actions would be taken into ac-
count under the comparative fault provision of the CPLR."

In Custodi v. Town of Ambherst, 20 N.Y.3d 83 (2012), the
Court of Appeals declined to apply the assumption of risk
doctrine to those cases where the activity did not take place
within a “designated venue.”** Therefore, the plaintiff, who
fell while rollerblading across a height differential in the
street, did not assume the risks inherent to rollerblading
as she would have had she been in a rink, skating park or
competition."

Field of Play Participants

Courts look to plaintiffs skills and experience to
evaluate an application of primary assumption of risk

The assumption of the risk doctrine will apply when a
defendant can prove that the plaintiff’s skill and experience
afforded the plaintiff an appreciation of the risk involved in
his or her sport.

In Maddox v. City of New York, plaintiff, New York
Yankee outfielder, Elliot Maddox, suffered a career-end-
ing injury when he slipped and fell on a wet and muddy

Reprinted from the Torts, Insurance & Compensation Law
Section Journal, vol. 49, no. 1 (2022), a publication of the
Torts, Insurance & Compensation Law Section. For more in-
formation, please visit NYSBA.ORG/TICL.
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field."® The Court of Appeals found that his experience of
playing professional baseball coupled with his testimony
that he was aware of the condition (he had complained to
groundskeepers about the condition) and his playing in the
field constituted plaintiff assuming the risk of his injury."”

Similarly, in Morgan v. State, plaintiff was driving a
two-person bobsled during a national championship race,
when their bobsled tipped over and his teammate fell out
of the bobsled. Plaintiff was an Olympic bobsledder who
had over 20 years of experience and had raced down the
very same run at issue numerous times." The Court of Ap-
peals held summary judgment was properly granted to
defendants under the assumption of risk doctrine, based
on plaintiff’s over 20-year experience in bobsledding, and
familiarity with the bobsled course at issue.”

In Lomonico v. Massapequa Public Schools, 84 A.D.3d
1033 (2nd Dep’t 2011), plaintiff, an 11th-grade cheerleader,
alleged she suffered from post-concussion syndrome when
she was struck in the head by another student when prac-
ticing a stunt. The stunt involved one girl (the flyer) being
lifted into the air by three other girls. The flyer is lifted on
one foot and then to dismount, rotates 360 degrees and
lands cradled in the arms of the bases and backstop. Plain-
tiff alleged a lack of instruction and supervision and fail-
ure to provide protective mats.”’ The Second Department
found the cheerleader could not demonstrate the school

district’s liability due to the extent of her cheerleading ex-
perience and with this stunt in particular. She clearly knew
of the risks inherent in the activity.”

The effects of conditions of the field or facility under
assumption of risk

A property owner or facility operator can be awarded
a defense under assumption of the risk when the condition
is open and obvious. A defense will not be awarded when a
property owner or facility operator was found to have ne-
glected, or intentionally created, the condition, increasing
the dangers over and above the usual dangers inherent to
the sport.

The Court of Appeals held in Turcotte v. Fells that plain-
tiff assumed the risks of his injuries when he participated
in three prior races on the same day, observed the condi-
tions of the track prior to the eighth race, and his general
knowledge of the possibility of “cupping” conditions on
the track.”

In Sykes v. County of Erie, 94 N.Y.2d 912 (2000), the Court
of Appeals held that plaintiff, injured when he stepped into
a recessed drain while playing basketball, had assumed the
risk as the condition of the court was open and obvious.
Further, there was no evidence that the drain was defective
or improperly maintained.
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The plaintiff, in Siegel v. City of New York, 90 N.Y.2d
471 (1997), was injured when he caught his foot in the bot-
tom of the net dividing the indoor tennis courts. Plaintiff
had been a member of the club for 10 years, and had been
playing tennis there once a week.? Plaintiff testified that he
knew the net had been ripped for over two years; although
he never notified the facility’s management about the is-
sue, he knew others had.” Defendants were granted sum-
mary judgment on the grounds that plaintiff assumed his
risk by electing to play on a tennis court that he knew had
a torn net for a long time.” The Court of Appeals reversed
the decision, finding that the torn net was not “inherent”
to tennis, it was more of an “allegedly negligent condition
occurring in the ordinary course of any property’s mainte-
nance....””

Plaintiff, in Siegel v. Albertus Magnus High School, 153
A.D.3d 572 (2d Dep’t 2017) (lv denied, 30 N.Y.3d 906 (2017)),
was assisting the coaches of his son’s baseball team and
alleges when he was running from third base into foul ter-
ritory, he slipped and fell on a tile mat that was covering
a drainage grate.” Plaintiff argued the tile was negligently
placed by defendants, which caused a defect in the playing
field as the tile was not a part of the playing field.” The Ap-
pellate Division, Second Department found that summa-
ry judgment was properly granted against the defendants
as the 12” x 12” white/creamish-colored tile was an open
and obvious condition and starkly contrasted the color of
the grass.*® Additionally, plaintiff could not show that the
tile was defective. Further, the court relied upon plaintiff’s
testimony—that he had previously been to, and played/
coached on the field; sat on the sideline near the tile; and
had volunteered to be on the field at least three prior occa-
sions—and found that plaintiff by volunteering “assumed
the obvious risk of slipping on the grass or on the tile by
electing to play baseball on that field.”?!

Bystanders and Spectators

In the past five years, publicity surrounding major
league baseball (MLB) parks due to the number of serious
injuries spectators have incurred while attending baseball
games has led to increased scrutiny surrounding specta-
tor safety. According to a September 9, 2014 Bloomberg ar-
ticle, there were roughly 1,750 injuries to spectators from
foul balls.?? Further, in a June 1, 2019 New York Times ar-
ticle, there have been nearly 14,000 more foul balls hit in
the 2018 season than there were in 1998.% The issue of by-
stander and spectator safety has been clearly addressed by
the Court of Appeals, which has held “that an owner or
operator of an athletic field or facility ‘is not an insurer of
the safety of its spectators.””** While the assumption of risk
doctrine extends to bystanders and spectators, there is still
a duty by the landowners or occupiers to take reasonable
measures to prevent injury to those present on the proper-
ty.* The assumption of risk doctrine will not apply where
there is a “reckless or intentional conduct, or concealed or
unreasonably increased risks” to those spectators.*

Facilities need to provide protection to spectators
where the risk of being hit is the greatest

All baseball parks include some sort of netting to pro-
tect spectators in certain parts of the stadium, mainly be-
hind home plate and dugouts, but there has recently been
public discussions to extend the netting to protect more
spectators in the ballparks, with some MLB teams actually
doing so. In Akins v. Glens Falls City School Dist., 53 N.Y.2d
325 (1981), plaintiff was hit by a foul ball, but the Court of
Appeals found that because plaintiff chose to stand behind
a three-foot fence along the third base line, instead of in the
stands behind a 24-foot high fence, she assumed the risk
of being hit by a foul ball.”” Further, the Court of Appeals
found that ballpark owners need only provide protection
behind home plate where the danger of being hit by a ball
is the greatest.™

In Zlotnick v. New York Yankees Partnership, 154 A.D.3d
588 (1st Dep’t 2017), plaintiff was struck in the eye by a foul
ball while attending a Yankees” game.* Plaintiff was sitting
in his assigned seat about halfway down the first baseline
and a few rows back. The First Department affirmed the
decision granting the Yankees summary judgment, finding
there was no breach of duty by the defendants, as there
was appropriate netting behind home plate, and there
were plenty of seats available in that section. Additional-
ly, the disclaimers on tickets and regular announcements
made over the PA system advised spectators to notify a
stadium employee of any particular concerns during the
course of watching a game, even to request a seat change!*

Similarly, cases have generally held owners of hock-
ey rinks have not breached their duty to spectators if they
have provided “screening around the area behind the hock-
ey goals, where the danger of being hit by a puck is the
greatest, as long as the screening is of sufficient extent to
provide adequate protection for as many spectators as may
reasonably be expected to desire to view the game from be-
hind such screening.”*' However, summary judgment was
denied to defendants in Smero v. City of Saratoga Springs,
where the infant-plaintiff was struck in the head by a puck
while watching a youth hockey team practice.** It was al-
leged that defendants were negligent in failing to install
proper netting /barriers in the area where she was injured,
failure to supervise, control and maintain the activities oc-
curring on the ice, and failure to construct or maintain the
ice rink in a safe manner.*

In Smero, the ice rink had 4’7" boards surrounding the
rink, with 3’ plexiglass panels on top of the dasher boards
running along the sides of the rink, and 6” panels of plexi-
glass behind the goal nets.** Behind the goals there was
also protective netting, but the netting did not extend along
the sides of the rink.*” On the date in question though, the
goals were not set up lengthwise at the ends of the rink
as usual; rather, the goals were set up width-wise to ac-
commodate two different practices.* Plaintiff was walking
along the side of the rink when a player took a shot at the
goal net, launching the puck over the dasher board and
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plexiglass and hitting the plaintiff. The Third Department
found there was an issue of fact as to whether defendants
breached their duty to plaintiff because the goals were set
up in an area where there was a significant gap in protec-
tive screening, thereby increasing the likelihood of specta-
tors being placed in danger of a flying puck.”

The assumption of risk doctrine can extend to consent-
ing bystanders and spectators even if they are not actively
watching the sporting event or activity.* In Thomas v. State,
59 Misc.3d 1234(A) (N.Y. Ct. Cl. 2018), plaintiff, an inmate
at a correctional facility, was struck in the eye by an errant
softball.* Plaintiff had gone out to the recreation yard for
a cigarette and walked to a bench behind the fenced off
area behind home plate before the softball game was un-
derway.**He had been at the bench for around 10 minutes,
when someone yelled “heads up.”* He looked up and was
immediately struck in the eye by a softball. The Court of
Claims found that the state fulfilled their duty to protect
inmate bystanders from softballs by having a fence behind
home plate.® Although plaintiff was a bystander, he still
assumed the risks of his injuries by standing within close
proximity to the softball field.®® Additionally, the court
found the state did not have to warn their inmates that
the “readily observable softball field may become active
if and when other inmates elected to use the field to play
softball.”®*

Design/defects inherent to the facility

The condition of the outdoor basketball court came up
in Leitner v. The City of New York, 60 Misc.3d 1209A (N.Y.
Sup. Ct. 2013), where plaintiff was watching his kids play
basketball at an outdoor basketball court when a basketball
rebounded toward him.*® He went to get the ball, twisting
his ankle in a crack in the court.”® The City of New York
moved for summary judgment on the grounds that they
did not breach a duty to plaintiff as he was a spectator to
the basketball game.

The court in Leitner found that the cracks in the basket-
ball court were not inherent to game of basketball, and the
court was not designed with cracks in it.”” The court found
the City of New York was still liable for its failure to main-
tain the premises in a reasonably safe condition.*®

Assumption of the risk can extend to bystanders and
spectators if the conditions or risks are open and
obvious

A plaintiff assumes the risk of injury arising from any
open and obvious condition of the place where the activity
is being carried out.* Mud in front of a dugout was found
to be an open and obvious condition and not inherently
dangerous when a grandmother who was watching her
grandson’s little league game fell while walking across the
mud to say goodbye to her grandson.®

Further, in Roberts v. Boys and Girls Republic, Inc., plain-
tiff was struck in a head by a bat being swung at her son’s
baseball practice.®® The First Department found that bats

being swung are inherent to the game of baseball, and
knowledge of the sport of baseball is not required to appre-
ciate the risk of an injury from a swung bat, as it is perfectly
obvious.®

Playgrounds

It is well established that schools “are obligated to ex-
ercise such care of their students as a parent of ordinary
prudence would observe in comparable circumstances.”®
However, a school is not “an insurer of safety, and cannot
be expected to continuously supervise and control all of the
students’ movements and activities.”* Where playgrounds
are involved, a school district has a duty to supervise stu-
dents on how to safely use the playground equipment, the
breach which can result in liability.®

The condition of the playground facility and
equipment will be critically assessed by expert proof

In A.C. by Fajardo v. Brentwood Union Free School Dist.,
63 Misc.3d 1204(A), 1 (Nassau Sup. Ct. 2019), plaintiff, a
second grade student, fell while using the zip line appa-
ratus in the playground of his school.®® Plaintiff asserted
claims of negligent supervision, instruction, and the ex-
istence of a dangerous and defective conditions, (i.e., fail-
ing to provide proper padding beneath the zip line, and
failing to have “proper non-slip material” on the zip line
handle).®” In deciding the unopposed summary judgment
motion brought by defendants, the Nassau County Su-
preme Court found there was a triable question of fact as
to whether the plaintiff was properly instructed as to how
to use the zip line apparatus.® Discrepancies existed in the
testimony of the plaintiff and the gym teacher who was on
the playground with the students.® The plaintiff testified
that he did not receive any instruction on how to use the
zip line apparatus, and just followed how the other kids
were using it.”” The gym teacher testified that he instructed
the students to hold the zip line handle with two hands, to
make sure there were no students underneath them and
no students standing on the landing dock.” According to
affidavits provided by defendants” experts, the zip line ap-
paratus was inspected and found to be in “excellent” con-
dition; additionally, the “engineered wood fiber ground
cover underneath the apparatus conformed to all applica-
ble safety standards, and was to help prevent life-threaten-
ing head injuries, not to prevent all types of injuries.”” As to
the non-slip material on the handle, there were no safety
specifications, standards or regulations saying that it was
required.” The court concluded that the zip line apparatus
was not dangerous or defective.™

Similarly, in Valenzuela v. Metro Motel, LLC, 170 A.D.3d
780 (2d Dep’t 2019), an action alleging a defective condi-
tion was brought against the landowner on behalf of an
infant-plaintiff whose leg became caught in a gap between
two platforms on playground equipment.” Through an ex-
pert affidavit, defendants were able to show that there was
no defective condition, the playground was maintained in
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a reasonably safe condition, and the gaps did not violate
any applicable guidelines or standards.”

Summary judgment was denied to defendants in Adri-
ana G. v. Kipp Washington Heights Middle School, 165 A.D.3d
469 (1st Dep’t 2018), where infant-plaintiff’s ring finger was
amputated after it got caught in a playground fence.” A tri-
able question of fact was found as to whether the fence was
in a reasonably safe condition at the time of the accident.”
Defendants’ expert’s affidavit asserted the fence was in
compliance with the New York City School Construction
Authority’s (NYCSCA) standards, while plaintiff’s expert’s
affidavit asserted that the fence was not in compliance with
the NYCSCA's standards, as the fence had sharp edges that
were present at the time of the accident.”

New York Statutes

New York General Obligation Law § 9-103 Recreational
Use

The New York statute was enacted to limit liability of
landowners that allows the use of their land without a fee.
The statute provides where a user engages in one or more
of a number of enumerated activities that protection can be
afforded to a property owner if he can establish that:

1. The injured party was pursuing one of the enumer-
ated activities® on the premises;

2. The property was physically conducive to the activi-
ty®; and

3. The property is of a type that is appropriate for pur-
suing the activity at issue.*

The intent of the statute was to encourage landowners
to allow the public to use their land to engage in certain
recreational activities without fear of liability for the inju-
ries suffered by those participants.® In Albright v. Metz, 88
N.Y.2d 656 (1996), plaintiff was injured when he was mo-
torbiking on defendant’s property, which was being used
as a gravel mine and landfill.* The Court of Appeals found
that the property was used numerous times by motorbik-
ers and, as such the land was physically conducive for
the activity. The plaintiff tried to avoid the statutory bar
by arguing that the landfill was hazardous and not appro-
priate for motorbiking. The Court declined to accept that
argument and determined the land was suitable for motor-
biking, therefore affording the landowner immunity under
the statute.®

However, in Sena v. Town of Greenfield, plaintiff was
injured when sliding down a hill that was supervised by
the town for the purposes of sledding.® The Court of Ap-
peals held that the statute did not provide immunity to
municipalities who still had a duty in the operation and
maintenance of a supervised public park and recreational
facility.®”

New York General Obligation Law § 18 Skiing

New York has recognized that skiing is a voluntary
activity that may be hazardous, regardless of all feasible
safety measures that can be undertaken by ski area opera-
tors. New York has also recognized, in § 18-101, that there
are inherent risks to skiing caused by “variations in terrain
or weather conditions surface or subsurface snow, ice, bare
spots or areas of thin cover, moguls, ruts, bumps; other per-
sons using the facilities; and rocks, forest growth, debris,
branches, trees, roots, stumps or other natural objects or
man-made objects that are incidental to the provision or
maintenance of a ski facility.”® Section 18-106 of the statute
provides that ski area operators have additional duties to:

1. post at every point of sale or distribution of lift tick-
ets, a “warning to skiers” about the inherent risks of
skiing;

2. make ski instruction and education as to the inherent
risks of skiing available at a reasonable price; and

3. post a notice to skiers as to the availability of a re-
fund to those who feel unprepared or unwilling to
ski due to the inherent risks.

Section 18-106 additionally states that skiers have a
duty to seek out information to make an informed decision
as to their participation in the sport.

In Sytner v. State, 223 A.D.2d 140 (3d Dep’t 1996),
snow-making was in progress on the right side of Mohican
Trail, leaving only the left side of the trail open for skiers.”
There were no signs at the start of the trail notifying skiers
that snow-making was in progress.” The left side of the
trail however contained an icy patch about 25 feet to 35
feet wide and 40 feet to 50 feet in length.” The ice patch
also contained a bare spot.”” Plaintiff, a novice skier, was
following her neighbor down the left side of the trail,”
when she lost control on the ice and was unable to avoid
the bare spot, causing her skis to abruptly stop and send
her flying into the air.” The Third Department noted that
although icy patches similar to the one plaintiff skied over
are deemed inherent to skiing under § 18-101, the section
was not meant to encompass an icy patch as large as the
one at issue. Additionally, the defendant did not comply
with § 18-103, because it did not maintain the proper sig-
nage at the top of ski slopes and trails regarding trail main-
tenance including snow-making.

In Fest v. Apel Capital, LLC, 171 A.D.3d 1016 (2d Dep’t
2019), the Second Department determined that the snow
mound (commonly known as a snow whale), that in-
fant-plaintiff used to “catch some air” was intentionally
placed by the defendant for that purpose and to preserve
artificial snow. The snow whale constituted an inherent
risk to snowboarding.” Additionally, the crevice that plain-
tiff fell into after catching air was a natural occurrence of
“variations surface and subsurface snow conditions,” and
considered an inherent risk under § 18-101.% For these rea-
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sons the Second Department granted the defendant’s sum-
mary judgment motion.

New York General Obligation Law § 5-326 Waivers

Attending a baseball game is perhaps America’s fa-
vorite pastime, but few patrons read the fine print on their
ticket to a major league baseball game. All tickets include a
disclaimer generally saying that spectators assume all risks
of attending a baseball game. The disclaimers are intended
to shield the MLB from liability.

New York’s statute addressing waivers provides that a
waiver will be deemed to be void as against public policy
if:

1. the agreement entered into is between the owner or
operator of a recreational facility and the participant;

2 it exempts the owner or operator from liability; and

3. that owner or operator receives a fee in exchange for
use of the facility.

The New York General Obligation Law § 5-326 reads:

Every covenant, agreement or under-
standing in or in connection with, or col-
lateral to, any contract, membership ap-
plication, ticket of admission or similar
writing, entered into between the owner
or operator of any pool, gymnasium, place
of amusement or recreation, or similar es-
tablishment and the user of such facilities,
pursuant to which such owner or operator
receives a fee or other compensation for
the use of such facilities, which exempts
the said owner or operator from liability
for damages caused by or resulting from
the negligence of the owner, operator or
person in charge of such establishment, or
their agents, servants or employees, shall
be deemed to be void as against public
policy and wholly unenforceable.

Under this section, a waiver can be upheld if the fee
paid by a plaintiff was not paid to the owner/operator of
the facility, and the language of the waiver must clearly
spell out the intent to relieve the defendant of any liability
for injuries incurred.”

Playgrounds

New York General Business Law § 399-dd

New York’s playground statute sets forth the follow-
ing pertaining to the installation, inspection and mainte-
nance of playgrounds:

The state shall promulgate rules and reg-
ulations for the design, installation, in-
spection and maintenance of playgrounds
and playground equipment in substantial

compliance with the handbook for public
playground safety produced by the Unit-
ed States Consumer Products Safety Com-
mission; and

Play grounds shall be constructed or in-
stalled in accordance to the rules and regu-
lations pursuant to this section. (One, two
and three-family residential real property
are exempt from the requirements of this
section).

In Boland v. North Bellmore Union Free School Dist, 169
A.D.3d 632 (2d Dep’t 2019), the court found that plaintiff
raised a triable issue of fact through her expert’s affida-
vit which opined that the ground cover underneath the
apparatus from which infant-plaintiff fell did not meet
the standards established by Consumer Product Safety
Commission.

Other Issues Surrounding Student Athletes

Recent years of heighted attention to the risk of head
injuries to NFL players, and the emergence of chronic trau-
matic encephalopathy (CTE), has now brought heightened
attention surrounding the NCAA student athletes, even
K-12 public schools,” and how to properly assess and treat
head injuries before a player is allowed to return to play.
Recently the NCAA has been faced with numerous class
actions surrounding the concussions suffered by student
athletes of all sports, not just football.

The NCAA governs the rules and regulations of play-
ers of over 24 different collegiate sports, including what
kind of protective equipment can be worn by student-ath-
letes. The rules may differ between male and female ath-
letes for the same sport, like lacrosse. In 2015, the NCAA
passed legislation amending Article 3 of their Constitution,
requiring Division I Institutions to submit its Concussion
Safety Protocol to the Concussion Safety Protocol Commit-
tee by May 1 of each year.”

Although landowners and operators of the facilities
will be able to assert an affirmative defense under assump-
tion of the risk doctrine, when faced with claims of breach-
ing their duty of care, whether other organizations that set
standards and regulate sports activities and equipment
such as the NCAA, will be deemed to have a duty of care
to the student athletes as well seems to be the next devel-
opment in this area.

In Greiber v. Nat.Collegiate Athletic Ass'n, 2017 WL
6940498 (2017), plaintiff, a student-athlete, alleged she
suffered from two concussions from playing women'’s
collegiate lacrosse. The first concussion occurred in 2013,
when a ball ricocheted off bleachers, hitting plaintiff in the
head.'™ The second concussion occurred almost a year lat-
er, when plaintiff and another player slipped on wet grass,
colliding heads.” Plaintiff brought suit against the NCAA
(among others), alleging the NCAA had a duty to plain-
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tiff to supervise, regulate, monitor and provide reasonable
and appropriate rules to minimize risk of injury to student
athletes.!” In support of her allegations, plaintiff argued
that while men were required to wear hard helmets when
playing men’s collegiate lacrosse, women were not, and by
not allowing women to wear helmets, the NCAA exacer-
bated the risk of sustaining a head injury. The NCAA, in a
motion to dismiss for failure to state a cause of action, ar-
gued that they did not breach any duty to plaintiff, arguing
the NCAA is made up of over 1,000 autonomous member
institutions, and did not have a special relationship with
plaintiff or any of the other 460,000 student-athletes.'® The
NCAA further argued that plaintiff assumed the inherent
risks of participating in contact sports.'™ The Supreme
Court, Nassau County, denied the NCAA’s motion, find-
ing that the NCAA prohibited plaintiff from utilizing pro-
tective head gear, as they had the authority to make rules
and exercised those rules over the safety equipment worn
by student-athletes.'®

Conclusion

Before you pick up those golf clubs, attend your kid’s
little league game, or enjoy a trip to Busch Gardens, make
sure you read the fine print on your entry ticket, watch
where you step and steer clear of foul balls. “Be safe out
there.”

Glenn A. Monk is the managing partner of the Insur-
ance Defense practice group at Harrington, Ocko &
Monk, LLP. Glenn has over 30 years of experience as
a trial attorney specializing in tort defense litigation.
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vehicle operation for recreational purposes, snowmobile operation,
cutting or gathering of wood for non-commercial purposes or
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In 2012, New York enacted 8 N.Y.C.R.R. 136.5, which lays out the
minimum standards for public schools and concussion manage-
ment. (The regulation is mandatory for public schools and charters,
and may be implemented by nonpublic schools, if they choose).
See Appendix for full statute.

Prior to 2015, the NCAA’s Constitution only required that Division
I institutions have a Concussion Management Plan for student-ath-
letes. The plan did not have to be submitted to the NCAA for
approval.

Greiber v. Nat. Collegiate Athletic Ass'n, 2017 WL 6940498, at 2.

At the time of plaintiff’s accidents, schools were not required to
submit their Concussion Management Plan for review.

Id.
Id. at 4.
Id.
Id. at 5.
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The Limited Nature of Article lll Standing for

Injunctive Relief
By Benjamin R. Nagin and Sarah Goodfield

Many lawsuits appear to take standing for granted. If
you've been directly injured by alleged wrongdoing, you
can sue for damages and an injunction to stop any similar,
future harm, right? Not so fast. In recent years, the Sec-
ond Circuit has repeatedly reaffirmed the principle that,
in order to pursue injunctive relief, a plaintiff must face
an imminent likelihood of future harm. In this regard, “[a]
Ithough past injuries may provide a basis for standing to
seek money damages, they do not confer standing to seek
injunctive relief unless the plaintiff can demonstrate that
she is likely to be harmed again in the future in a similar
way.”! These decisions have significant implications for
plaintiffs” demands for injunctive relief to prevent the re-
sumption of allegedly objectionable conduct.

For example, in Berni v. Barilla, the Second Circuit con-
cluded that a group of past purchasers of allegedly under-
filled “iconic blue boxes” of Barilla pasta could not maintain
a class action for injunctive relief against the pasta manufac-
turer.? The district court below had approved a class settle-
ment where, in exchange for a release, Barilla had agreed
to include, among other things, a minimum “fill-line” on
its boxes and packaging that would inform its customers
that its product is sold by weight rather than volume.* The
Second Circuit vacated the district court’s approval of the
settlement, finding that injunctive relief was not the appro-
priate remedy for “each and every member of the group of
past purchasers of Barilla pasta.”* The court reasoned:

[IInjunctive relief is only proper when a
plaintiff, lacking an adequate remedy at
law, is likely to suffer from injury at the
hands of the defendant if the court does
not act in equity. The prospective-orienta-
tion of the analysis is critical: to maintain
an action for injunctive relief, a plaintiff
‘cannot rely on past injury . . . but must
show a likelihood that he . . . will be in-
jured in the future. . . . If the injury oc-
curred in the past . . . then plaintiffs will
lack the kind of injury necessary to sus-
tain a case or controversy, and necessary
to establish standing, under Article III.°

Because the Barilla purchasers are not likely to pur-
chase the product again “once they become aware they

Reprinted from NYLitigator, vol 25, no. 2 (2021), a publi-
cation of the Commercial and Federal Litigation Section. For
more information, please visit NYSBA.ORG/COMEFED.

have been deceived,” and, “even if they do purchase it
again . . . will be doing so with exactly the level of informa-
tion that they claim they were owed from the beginning,”
the Second Circuit found that the plaintiffs are “not likely
to encounter future harm of the kind that makes injunctive
relief appropriate.”

District courts in the Second Circuit have likewise con-
firmed in recent decisions that the principles articulated in
Berni v. Barilla in the class certification context apply with
equal force at the motion to dismiss stage.” In Gilleo v. .M.
Smucker Co., for example, Judge Halpern held that plaintiffs
in a putative class action could not plead around Article
III standing requirements by alleging that they “intend to,
seek to, and will purchase the product again when [they]
can do so with the assurance that the product’s label . . .
is lawful and consistent with the product’s ingredients.”®
The court “interpret[ed] this conditional statement to mean
that” the plaintiffs would “only purchase the Product if and
when the allegedly misleading label is fixed,” which does
“not plausibly allege a risk of future injury.”® Similarly, in
Rivera v. 5.C. Johnson & Son, Inc., Judge Abrams dismissed
an injunctive relief claim alleging deceptive and misleading
packaging on Windex cleaning products.”” The court found
that the plaintiffs” allegation that they intended to buy the
cleaning products again only “if assured [they] did not
contain components which were toxic” did “not suffice to
surmount” the standing requirements articulated in Berni,
“or to establish that future harm is sufficiently imminent to
support standing for an injunction.”™

These principles are applicable outside of consumer
products cases as well. In Rivera v. Navient Solutions, LLC,
for example, Judge Liman dismissed a borrower’s claims
against a student loan servicer where, “[b]ased on [the bor-
rower’s] own allegations, his loans were discharged and
[the defendant was] no longer servicing them.”*? The court
determined that “Berni [was] dispositive” and held that
the plaintiff did not have standing to seek injunctive relief
with respect to the defendant’s billing practices.’ Likewise,
in Powell v. Ocwen Financial Corporation, Judge Broderick
found a lack of standing to pursue injunctive relief where
the defendant was no longer the insurance vendor for the
mortgages at issue in the case and had ceased the chal-
lenged financial arrangements years prior to the plaintiffs’
allegations.™

It is important to note that Article Il standing is distinct
from the question of mootness, which the Supreme Court
has described as “the doctrine of standing set in a time
frame.”*> While “the prospect that a defendant will engage
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in (or resume) harmful conduct may be too speculative to
support standing,” such allegations may not be too specu-
lative to overcome mootness.! Put differently, a plaintiff
is unlikely to have standing to sue a defendant for injunc-
tive relief where the defendant ceased the offending con-
duct before the lawsuit was initiated, but may still be able
to pursue injunctive relief against a defendant who ended
the harmful conduct only after the complaint was filed if
there is an applicable exception to the mootness doctrine."”
While plaintiffs shoulder the burden of establishing Arti-
cle III standing,' defendants bear the “heavy burden” of
establishing that the voluntary cessation of their allegedly
wrongful behavior moots a given case," thereby denying
plaintiffs the opportunity to pursue injunctive relief.

In light of these cases, both plaintiffs and defendants
should not too quickly assume that standing will easily be
met for injunctive relief claims. And, as noted, the ques-
tion of standing, particularly in the class action context,
can arise at the motion to dismiss or certification stage and
even for the first time on appeal. Like subject matter juris-
diction, parties cannot simply “check the box,” but must
rigorously assess whether standing for injunctive relief tru-
ly exists in the matter at hand.

Benjamin R. Nagin is a partner in the Commercial
Litigation and Antitrust Litigation groups at Sidley
Austin LLP. He represents clients in their most com-
plex and hard-fought disputes. His engagements span
myriad industries and legal claims, including signifi-
cant antitrust, M&A, consumer finance, securities, li-
cense agreement, structured products, restructuring
and business tort disputes. Nagin also has represented
financial institutions, global health and pharmaceuti-
cal companies and other corporations as plaintiffs in
the enforcement of significant contractual rights.

Sarah Goodfield is an associate in the Commercial Lit-
igation and Disputes group at Sidley Austin LLP.
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The 'Macro' Approach and Other Ways To Take Power in

a Negotiation
By Steven N. Joseph

Whether you are in a face-to-face negotiation or a
negotiation through mediation, you will have one thing
in common with your opposition: you both want to do a
deal. Even if one party thinks that the negotiation will be
a complete waste of time, they want to do a deal, but they
believe that the opposing party will not take a realistic
view of the case. On the other end of the spectrum, in the
rare case of a very easy negotiation, all parties may be very
agreeable and have very little to negotiate.

Most negotiations fall in a huge middle ground. Each
party has a goal where they want to end up at the end of
the negotiation. Some negotiators have a range of where
they want to go. The number or the range may be based on
similar cases they have handled. It may be based on other
factors: the desire of a client to settle, the lack of desire to
do battle in a heated and contested litigation, the cost of
the litigation, or knowledge of a bad witness or damaging
evidence that may later come up in a case.

ReprintedfromNYLitigator,v0l25,n0.2(2021),apublication
of the Commercial and Federal Litigation Section. For more i
nformation, please visit NYSBA.ORG/COMFED.

In many of these negotiations, one side finds out or de-
cides from the initial back and forth that the goal they had
set at the beginning of the negotiation will become impos-
sible to achieve. Because of what has been said in the first
go-arounds of the negotiation, the negotiator knows that
the goal that he or she had set is completely “out the win-
dow.” Yet, the negotiator does not walk away and instead
continues to negotiate in a new range—the one that had
been set by the other side.

In a majority of negotiations, this shift toward one par-
ty’s goal happens because one party took power by the
choice of words that were used. One party took power by
the mannerisms—the body language or the tone. One party
was more certain. The other party was tentative. One par-
ty successfully identified “negotiation shifters” to get the
opposing side to give up on their goal for the negotiation.

Arguments Do Not Work

The biggest difference is that while one side negotiat-
ing would argue and argue till they were blue in the face
and completely frustrated, the other side calmly stated a
position. I am reminded of the days when I played racquet-
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ball. I was a very bad player. I would play against peo-
ple way worse in their physical condition. I would get a
good workout running all around the court. My opponent
would stand still and calmly place the ball where I couldn’t
reach it. I got killed in racquetball.

Arguments rarely work in a negotiation. Whatever
argument you can come up with, I can come up with a
counter-argument. We can volley back and forth with our
arguments, and at the end of the day it may look like an
excellent tennis match, but neither side will score many
points.

Arguments do not have the same weight as facts. The
more you argue a point, the more power you lose in a
negotiation. However, the same arguments can be stated
factually. You can then take an additional step of identify-
ing the conclusion you reach because of this fact you have
presented.

Making argument after argument is what I call the
“micro” approach to negotiation. You are just looking at
the case in front of you and the entire discussion revolves
solely around the facts of the case.

While having a “micro” approach is necessary (since
you need to know the case you are negotiating), you can be
the racquetball player staying in one spot if you also adopt
the “macro” approach. The “macro” approach means that
you take into consideration the fact that this case is similar
to many other cases you have handled, and the position
you have in this case is consistent with the position and the
result you had in prior cases. “When I have ‘x’, I do ‘y’.”
This is not an argument. You are now stating fact.

Here’s an illustration of how one fact can be made into
argument, and the same fact and conclusion method can
lead to a different outcome. In one scenario, one party is
arguing and the other side states facts and positions, and
then we reverse it:

The negotiation here is over a slip-and-fall claim. There
were no witnesses to the fall. Further, the plaintiff did
not seek medical treatment until two weeks after the fall
occurred.

Here’s a negotiation that occurs when the defense tries
to argue those facts and the plaintiff’s attorney states facts
and positions:

Scenario 1
D: I will make you an offer of $15,000.
P. Well, that is unacceptable. I have a client with a severe

stress fracture and medicals of $50,000. You will need to get
into six figures!

D. That’s crazy. Your client has no witnesses, and didn’t
even see a doctor for two weeks after the accident!

P. Look. I have a client who is a very sweet lady. A jury will
love her. I will get my doctor to testify that it is the result
of the fall. I will have pictures of the sidewalk that was in
disrepair, and  have my medicals. Given what I have, I will
need something in the six figures.

D. How about if I offered you $50,000?

Now, we reverse the negotiation. The defense side will
state the facts and position:

Scenario 2
D. I will make you an offer of $15,000.

P. That’s not even in the ballpark! My demand to settle is
$250,000. I have $50,000 in medicals here! You have to get
me something better than that!

D. The problem here is that your client did not have any
witnesses and did not seek medical treatment until two
weeks after the fall. We have lots of these cases and the
value you have put on this case is probably in the range of
cases where we have witnesses and there was immediate
medical treatment. Without those two factors in play the
case has a lower value.

P. Well, can you get me $100,000? My lady is a very sweet
lady! She’s in bad financial shape.

D. Unfortunately, you are describing a case I have had
many times before. With these facts, it does not have the
value you have put on this. The best we can do here is

$25,000.

In the first dialogue, the defense side was making val-
id arguments. However, no matter how valid an argument
may appear, it leaves an opening for the other side with
facts and conclusions drawn from those facts. The plain-
tiff’s attorney took power.

With the first situation, the response could have even
been: "Quite frankly, I am not worried about that.” “I don’t
care.” If you put out your best argument and that does not
concern the opposing side one teensy bit, where does that
leave you? Stating the facts as an argument gives the oppos-
ing side the opportunity to take power in the negotiation.

Steven N. Joseph currently serves as Second Vice
President for Western World Insurance Group. He has
served as the Chair of the Dispute Resolution Commit-
tee of the TIPS Section of the ABA from 2010-2011 as
well as the co-chair of the Litigation Section’s Profes-
sional Liability Committee from 1999 to 2002. Joseph
has spoken and written both on managing profession-
al liability actions and negotiation techniques for the
Professional Liability Underwriting Society, Practicing
Law Institute, Corporate Counsel of America, and the
American Bar Association. He is a 1986 graduate of the
University of Pittsburgh School of Law.
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More importantly, once power is taken in this manner,
it is hard to take it back. One side made a very valid argu-
ment. But, if the other side just dismisses the argument and
provides a reason why it is being dismissed, you can’t just
go back and make the same argument. This is where a lot
of frustration sets in for the negotiators.

The frustration is based on the reason why arguments
generally do not work. They are anticipated. The opposing
side already considered this argument in their own evalua-
tion. If you are simply conveying something that is expect-
ed and they already know, how effective can you expect
the argument to be?

Threats and Scare Tactics as Opportunities To
Take Power

There are numerous pronouncements that can be made
in a negotiation that suggest an attempt at taking power. "It
will cost you a lot to litigate this matter.” “I have a very
emotional client.” ”“We are not afraid to try this case.” ”"This
is a matter of principle.” ”If we do not settle, we will file
a motion for summary judgment.” ”"This is a case with a
large punitive damage exposure.” These are all threats to
get you to move off of your position. Each statement says,
“I want to shift the negotiation.”

While these can have an effect on shifting a negotia-
tion, they are statements that merely test the opposing
side. They can be, but do not have to be, “negotiation shift-
ers.” However, they do have to be recognized as an attempt
to take power. Once you recognize the statement as an at-
tempt to take power, you then have to devise a response
that sends back a stronger signal that can actually result in
you having the ability to take greater power and can be-
come the “negotiation shifter.”

In the examples above, most of these attempts at tak-
ing power are threat based. The negotiators picked them
because of other weaknesses in their case. In fact, it is rare
to have a perfect case. Even with a good case, there may
be insecurities involving time, money, control of witness-
es. As such, it is rare to have any negotiation without one
party and usually both parties partaking in these sorts
of attempts to take power and shift the negotiation. But
threat-based attempts to take power actually result in some
giving up of power.

Think of what happens if you can completely douse
the fire of a threat-based attempt to take power (or any at-
tempt to take power for that matter). The opposition has
made an attempt and they see that it has provided no val-
ue. If you succeed, you have taken power and made a ne-
gotiation-shifting move.

Here’s an example of an attempt to take power, and
how you can shift the negotiation:

“Unless you make a more substantial of-
fer, I will advise my client to roll the dice
at trial (or file a lawsuit).”

Everyone who does what we do has heard someone
saying how they will roll the dice.

Here, plaintiff’s counsel is trying to take power. The
comment says that “I am not afraid,” or “I'll make you
spend lots of money defending this case,” or “I am chal-
lenging you.”

When you see this as an attempt to take power, you can
see this comment in a much more interesting and useful
way. Just look at the word “dice.” There’s an implication
here that, when this comment is made, the attorney is only
talking about two dice. If a case is completely frivolous and
would not get beyond a summary judgment motion, the
case can be a thousand to one shot, so by this reference to
the dice, the attorney is trying to take power by knocking it
down to 11 possibilities (or a 36-1 shot, I believe).

But there is some giving up of power. The statement
says “I concede that I have a weak case.”

We can react in a number of ways here—by giving
power, by taking power, or both giving and taking.

One way is to give all the power the attorney was try-
ing to take here. We go ahead and make the substantial
move or a quasi-substantial move. Issues are dropped and
it is all about the fear of rolling those dice.

Alternatively, we may give a little power by making
a nominal move. But, we do want to take full advantage
of the power that has been handed to us. “I have a weak
case.” We literally can have a conversation on what “rolling
the dice” means in this context. We can again go through
the hoops that the attorney on the other side will have to
jump through. The reference to “rolling the dice” may not
be a reference to two, but rather eight, or 12, or 20 dice.

In the 1000-1 shot, identify both the attempt to obtain
power, as well as the attempt to obtain what may be unde-
served power. The attempt at taking “undeserved power”
is your opportunity here to take power of your own.

When They Go “Macro,” You Go “Micro”

Another example can be seen when plaintiff’s counsel
goes “macro,” which is when the attorney you are negoti-
ating with gets away from the facts of the case. One story
I like to share is a legal malpractice mediation I attended
many years ago. The mediator spent two hours with the
plaintiff’s counsel, and when the mediator came back, we
asked the mediator what the plaintiff’s counsel had to say.

The mediator shook his head and said:
“Juries do not like lawyers.”

Needless to say, I had handled hundreds of legal
malpractice cases so how a jury viewed lawyers was not
“breaking news” to me. We then shifted the focus back to
the facts of the particular case we were mediating.
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Similarly, plaintiff’s counsel sometimes provides jury
verdict awards. Of course, the facts and attorneys were dif-
ferent and they all tell a story of something going south
in that particular case. We move away from this “worst-
case scenario” jury verdict award and focus on what I call
a “reasonable home run.” Both sides do a good job pre-
senting their case. That means that the plaintiff does not
get everything.

The point here is if we effectively lower the ceiling in
a negotiation, we will then lower the number we end up
with at the end of the negotiation.

Using Surprise To Take Power

We previously talked about one party showing up at
the mediation, and for the first time, they advise the op-
posing side that they have new damages that they did not
previously disclose.

Even more suspect, there is the announcement that
they have now obtained an expert who will provide the
necessary testimony to make the case look a lot different
than either side had previously thought. There was no
mention of this expert in the mediation brief, but the party
shows up with the expert report at the mediation.

The first natural reaction of a lawyer is to indicate that
the new evidence has to be evaluated. This may end the
mediation quickly and the parties go off to another round
of depositions.

They then reconvene two months later at a new me-
diation and there are three possibilities here: One, discov-
ery determines that there is no merit to the new evidence;
two, discovery shows that there is some merit to the new
evidence and new settlement position; or three, discovery
confirms the new evidence and that there is merit to a new
settlement position.

It is rare that the new discovery will establish that there
is a complete lack of merit to the surprise evidence. Even if
it is questionable, it ends up as another question of fact, or
swearing contest for a jury to decide. There is going to be
value allotted to the surprise “new evidence.”

So, the best way to take power here may be counter-
intuitive for the lawyer. Attack the “newness” of the ev-
idence. Why did they not have the evidence earlier? Do
they believe that it is even a good faith negotiation to show
up at the last minute? They may have not even fully evalu-
ated the new evidence. Take an opportunity in the private
caucus session to determine the weaknesses in the new
evidence. If this is in fact “new,” you will have a better op-
portunity to make arguments that stick than you may later
have when a number of depositions are taken.

Looking at the three possibilities that you will face in
agreeing to an impasse, try the 10-15% rule. Is it worth it
to give the other party 10-15% additional value based on
the new evidence? In most cases, if you consider the cost

of a wasted day with a mediator, the cost of the additional
discovery, and the risk that you may face an additional 25-
100% change in the value on this new evidence presented,
it is a bargain.

Also, realize that you maintain control of the nego-
tiation. Two months later, the opposing party will like-
ly be on the offensive. They have now taken power. Use
this “surprise” as an opportunity to take the power in the
negotiation.

Using Experience To Take Power

The word “experience” brings up a lot of different
implications that can be explored for a negotiator’s ben-
efit. The analogy I draw on is looking at a battlefield be-
tween an invading force and natives to the land. The in-
vader goes into foreign territory. They are not familiar with
the terrain. The natives are. The natives know where to
hide, where to attack, how to exploit the weakness of the
invader not being familiar with the land. The natives are
confident and calm. The invaders are nervous. The invad-
ers’ morale is low. The supplies that have to be sent across
many miles are running out.

If you were choosing sides in a negotiation and you
can pick between “invader” and “native,” as described
above, which side would you pick, assuming of course that
the resources are equal. Most likely, you would pick the
side of the native.

The reason that you picked “native” is that you proba-
bly believed that the native had the best chance of winning
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and you just would like to be on the winning side. But,
think what attributes the natives have here. They are fa-
miliar. They have experience with the land. They are pre-
pared. They are confident. They are calm.

Bring all of these attributes to a negotiation. I am pre-
senting my position backed with a lot of experience with
this kind of case. I am prepared to discuss this case. I can
draw on other cases that I have handled to support my po-
sition. My voice is calm. I am not rattled. My body lan-
guage is relaxed. I also can show that I can walk away from
the table if I do not get the deal I desire.

Here, I have the power in the negotiation. Ask your-
self, if you can have all of these attributes, would you even
be arguing with the other side? Is there any doubt that you
will be negotiating in the range you determined as the cor-
rect settlement range? Now, stick a mediator into the sit-
uation, and you have to use the mediator to your benefit,
and the other side is taking on the role of “invader.” Who
do you think will be able to sway a third party as to the
correctness of their position?

Experience can be used effectively as a “negotiation
shifter” even when you do not have the experience. An
illustration of this is a mediation I handled a number of
months ago.

It was a “whistleblower” claim brought by these fired
volunteer firefighters who blew the whistle of “ghost pay-
rollers”—people who did not show up for a fire, but got
paid.

Now, I have handled dozens of employment matters
over the years, but never had a whistleblower case. Unfor-
tunately for me, neither did defense counsel. So, when we
got together the night before, I said to them that if I walked
into the mediation and I said that I had tons of experience
with these cases, the question would then be how would I
describe my experience. I surmised that whistle-blowing
cases that involved public health and safety issues would
have a greater value, and if the whistleblower was a wom-
an, that would engender more sympathy and have a great-
er value.

Here, we were dealing with whistleblowers who com-
plained about firefighters who were stealing beer and piz-
za money. It did not have the same value.

The next day, that became our theme. I talked about all
the whistleblower cases we had seen, and where exactly
this particular case fit in. It quickly became the mediator’s
theme, and the case settled in my desired range.

We did not present arguments here. All we did was
present some facts, come up with a conclusion related to
these facts, and tied in our collective supposed experi-
ence. This became the “negotiation shifter.”

Using Concessions To Take Power

I am facing a negotiation in a case in which my client
has a number of problems. As a negotiator, I have two
choices. I can make bad arguments or deny the problem
altogether. Or, I can concede those issues that I will not be
winning for my client.

I never want to pick the first choice. If I make bad ar-
guments on the bad parts of my case, I also make the nego-
tiation about the bad parts of the case. I lose that negotia-
tion. I also lose credibility when I try to discuss the positive
aspects of my client’s case. Not only will I have no credi-
bility, I have given up a chance to have the other side even
listen and consider what I have to say. Even worse, I have
created animosity with my negotiating partner, and now,
the negotiation takes on a personal tone, and it’s about me,
and not the client’s case.

If I concede on the weak points, I gain credibility and
confidence as a negotiating partner with the opposing par-
ty. I show that I heard what they have to say and this al-
lows me to gain some traction on my issues.

It is also reflective of someone who is experienced and
in control. I am a voice of reason. Since this is how I am
viewed, I am more likely to be handed over power in the
negotiation. I get to make my points. I get to be heard. I get
to be trusted.

Looking at Every Negotiation Through the
Power Telescope

Write down five negotiation situations that you have
had recently. Identify statements or actions that were tak-
en that can be perceived as an attempt to take power. We
may phrase positions in a certain way to take control over
the negotiation. Our body language and our tone are very
intentional and serve a purpose. We give power and take
power intentionally. Putting a statement, a phrase or any
situation in the context of a “power move,” ask yourself
the following questions: “Was there an attempt to take
power? Is there a way to make that into a positive? Can
we turn this attempt around and shift the negotiation com-
pletely? Do we give them something in return so we main-
tain control?”

Ask yourself what are the choices that you have in
each situation. Think about the choices in terms of taking
and giving power. Think about the different outcomes de-
pending on the choices made. Think about the huge differ-
ence this can make for your client.
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New York State Bar Association Committee on
Professional Ethics

Note: These and other opinions are available on the NYSBA website at NYSBA.ORG/ETHICS.

Opinion 1228 (08/30/2021)

Topic: Submitting draft complaint with demand
letter

Digest: A lawyer who sends a demand letter to a
potential civil defendant may include a draft complaint
and a statement that the draft complaint will be filed
if the matter is not settled by a certain date, except in
unusual circumstances where the threat would violate
the prohibition against false statements of fact or law,
the prohibition against conduct involving deceit or
misrepresentation, the prohibition against threatening
frivolous litigation, or a specific prohibition in
substantive law.

Rules: 3.1(a) & (b), 3.4(e), 4.1, 8.4(a), 8.4(c)

FACTS

1. The inquirer represents a party who has a potential
civil claim against a business. A previous lawyer for
the client sent a demand letter to the principal of the
business but received no response. The inquirer has
called the principal and left voicemails, but no one
has answered the calls or responded to the inquir-
er’s voicemails.

2. The inquirer proposes to “draft a complaint and
send it to the company named as the defendant
without commencing a lawsuit against the defen-
dant.” The inquirer “would provide a deadline by
which they must settle or the lawsuit will be filed
against them,” but would “prefer to file the com-
plaint only as a last resort ... because the complaint
becomes public record.”

QUESTION

3. May the attorney for a potential civil plaintiff en-
close a draft complaint in a demand letter to the po-
tential defendant and state that the complaint will
be filed if the matter is not settled by a certain date?

OPINION

4. Itisacommon practice for attorneys to send demand
letters asking for redress of their clients” grievances
on a voluntary basis, prior to filing a civil claim in
court. Such demand letters can serve useful purpos-
es of informing potential defendants of allegations
against them, framing the issues of a dispute, and

starting a process of resolving the dispute, possibly
without needing to resort to litigation.

. Rule 3.4(e) of the New York Rules of Professional

Conduct (the “Rules”) provides that a lawyer shall
not “threaten to present criminal charges solely to
obtain an advantage in a civil matter,” but that rule
applies only to threats of criminal charges. See N.Y.
State 772 (2003); N.Y. City 2017-3 (2017); ABA 94-383
(1994). Nothing in the Rules would specifically pro-
hibit the proposed conduct here, which is to threat-
en a civil suit.

. Nevertheless, the Rules do impose some restrictions

on a threat to file a civil suit. Thus, the Rules gener-
ally prohibit falsehood and deception. See Rule 4.1
(in course of representing a client, lawyer “shall not
knowingly make a false statement of fact or law to
a third person”); Rule 8.4(c) (lawyer shall not “en-
gage in conduct involving dishonesty, fraud, deceit
or misrepresentation”); ABA 06-439 (2006) (it may
be “knowingly false or misleading to seek an ad-
vantage” by making “a threat that is baseless ...
because the lawyer has unequivocally stated an in-
tention that does not exist,” especially if the threat is
made to a non-lawyer).

. Whether a particular statement should be regard-

ed as one of fact can depend on the circumstances.”
Rule 4.1, Cmt. [2]. For example, “a party’s inten-
tions as to an acceptable settlement of a claim” will
ordinarily not be taken as a statement of fact subject
to the rule against false statements, Rule 4.1, Cmt.
[2]. Nor will “statements regarding ... willingness
to compromise.” ABA 06-439. Similarly, threatening
a legal proceeding “may not rise to the level of an
express or implied assertion of fact or law or of the
lawyer’s intended future conduct.” ABA 06-439.

. The Committee recognizes that the line between

a threat and a statement of fact can sometimes be
difficult to discern and that negotiators typical-
ly use hyperbole, cajolery, exaggeration, and even
strategic deception to achieve their objectives. The
Committee also recognizes that experienced nego-
tiators are typically not surprised when such tactics
are employed against them. But we also agree with
N.Y. City 2017-3 (2017) that “care must be taken by
the lawyer to ensure that communications regard-
ing the client’s position, which otherwise would not
be considered statements ‘of fact,” are not conveyed
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10.

11.

12.

in language that converts them, even inadvertently,
into false factual representations.”

With these principles in mind, we will focus on one
particular statement that the inquirer proposes to
include in his letter — namely, that if the matter is
not resolved by a certain date, the inquirer “will”
file the draft complaint in court. On the one hand,
if the inquirer’s client has authorized the inquirer
to file suit unless the adversary gives an acceptable
response to the demand letter, then the threat to file
suit presents no issue of falsehood or deception. On
the other hand, if the inquirer knows that the cli-
ent will never authorize such threatened litigation
under any circumstances, then the threat that the
inquirer “will” file suit may be false or deceptive.

There are also many gradients in between these ex-
tremes. For example, some clients who are contem-
plating filing suit might be awaiting fee estimates,
further legal research, or additional factual investi-
gation. Other clients will file suit only if an adver-
sary fails to respond or denies any responsibility.
Still others may be willing to authorize a suit as a
last resort, but want to take every possible step to
avoid litigation. Even among clients in these cate-
gories, client objectives may be shifting, ambiguous
or tentative, and are rarely fixed in stone.

For all these reasons, we believe that an attorney’s
threat to file suit if a dispute is not resolved by a cer-
tain date will in most cases not rise to the level of a
false statement of fact. Yet we can certainly conceive
of circumstances where a lawyer’s specific threat to
sue, despite the client’s unequivocal and irrevocable
determination not to sue under any circumstances,
could rise to the level of factual misrepresentation —
and presenting a draft complaint that the client has
no intention of ever filing would compound that
misrepresentation. Such circumstances, however
are in our view infrequent, and we think it would
be an unusual situation in which a lawyer’s threat
to file suit would constitute a “false statement” in
violation of Rule 4.1 or a “deceit” or “misrepresen-
tation” in violation of Rule 8.4(c).

A separate ethical guardrail is that a lawyer may not
threaten to file a lawsuit where such a threat would
constitute “frivolous conduct” within the meaning
of Rule 3.1(b). That would be an “attempt to vio-
late” Rule 3.1(a), and an attempt to violate a rule is
prohibited by Rule 8.4(a). See Rule 3.1(a) & (b)(3)
(prohibiting assertion in proceedings of frivolous
issues and material factual statements known to be
false); Rule 3.1 Cmt. [2] (noting that filing a claim
“or similar action taken for a client” is not frivolous
“merely because the facts have not first been fully
substantiated or because the lawyer expects to de-
velop vital evidence only by discovery,” but also
noting that lawyers are required to “determine that

13.

they can make good-faith arguments in support of
their clients’ positions”). These standards would
apply to statements in the draft complaint that the
inquirer proposes to send, as well as to statements
in the demand letter itself.

In particular contexts, substantive law may also
place additional constraints on threatening legal ac-
tion. See, e.g., Fair Debt Collection Practices Act, 15.
U.S.C. §1692(e)(5) (providing that for a debt collec-
tor to threaten to take an action that is not intended
to be taken is a prohibited false, deceptive or mis-
leading representation or means in connection with
debt collection). Such legal constraints, however,
are beyond our purview, which is limited to inter-
preting the Rules of Professional Conduct.

CONCLUSION

14.

(12-21)

A lawyer who sends a demand letter to a potential
civil defendant may include a draft complaint and
a statement that the draft complaint will be filed if
the matter is not settled by a certain date, except in
unusual circumstances where the threat would vio-
late the prohibition against false statements of fact
or law, the prohibition against conduct involving
deceit or misrepresentation, the prohibition against
threatening frivolous litigation, or a specific prohi-
bition in substantive law.

Opinion 1229 (09/21/2021)

Topic: Lawyer’s rights and duties after death of a
client

Digest: A lawyer may not settle a claim for a client

after

the client has died absent authorization from a

duly qualified representative of the decedent.
Rules: 1.2(a), 1.16(d)

FACTS
1.

The inquirer is a New York lawyer who practices
personal injury law in New York. Some years ago,
a client retained the inquirer on a contingency-fee
basis to pursue a claim arising out of a vehicular ac-
cident. With the client’s approval, the inquirer opt-
ed not to commence an action but instead to engage
in negotiations directly with the alleged tortfeasor’s
insurer to achieve an out-of-court resolution of the
dispute. The inquirer characterizes the client’s claim
as weak, an assessment apparently shared by the in-
surer, whose initial very modest settlement offers
the client rejected.

More recently, the inquirer negotiated a somewhat
higher albeit still modest settlement sum from the
insurer, which the inquirer considers both fair and
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the maximum the insurer is likely to tender. In seek-
ing to obtain the client’s approval of the deal, the in-
quirer learned, for the first time, that the client had
passed away from causes unrelated to the accident
animating the claim, and that the client had died be-
fore the lawyer received the most recent settlement
offer. The inquirer notified the insurer of the client’s
demise. At the time of this notice, the insurer had
already forwarded a release to the inquirer for the
client’s signature with the amount of consideration
set forth in the release. Upon learning of the client’s
death, the insurer did not rescind the offer; accord-
ing to the inquirer, the insurer said that the coro-
navirus pandemic has occasioned other similar cir-
cumstances. Nevertheless, no binding commitment
exists that the insurer will pay the offered amount,
and no money has yet been exchanged.

As far as the inquirer has been able to ascertain, the
client died intestate and with little if any assets. The
inquirer retained an investigator in an effort to lo-
cate the client. This effort resulted in the discovery
of a companion who confirmed both the client’s
death and the client’s lack of meaningful assets.
Neither the late client’s companion nor the lawyer’s
investigator have been able to produce a death cer-
tificate, which the inquirer sought as a prerequisite
for a possible petition to the Surrogate’s Court. To
the best of the inquirer’s knowledge, no probate or
like proceedings have been started to dispose of the
deceased client’s assets.

The inquirer holds a power of attorney authorizing
the lawyer “to execute documents necessary for the
prosecution of the [client’s] legal affairs,” including
such documents as “pleadings,” “releases,” and
“settlement drafts,” but this authorization requires
that the client be notified “in advance of each such
document that is being executed on [the client’s]
behalf and consent orally to the execution of said
documents.”

The inquirer’s contingency-fee agreement with the
client entitles the inquirer to a third of the client’s
recovery after deduction of expenses. Had the cli-
ent survived and accepted the offer, this agreement
would entitle the client to at least half the tendered
settlement amount. The inquirer wishes to abandon
the matter based on the client’s death.

OPINION

7. Our answer is yes. The N.Y. Rules of Professional

Conduct (“Rules”) say that whether an attorney-cli-
ent relationship exists is a question of law not ethics.
Rules, Preamble  [9]. Nevertheless, we have said
that “the death of the client terminates the attor-
ney-client relationship.” N.Y. State 1211 ] 4 (2020)
(citing cases). “As a consequence, ‘[t]he lawyer . . .
may not take any further steps in connection with
the matter unless and until [the lawyer] is autho-
rized to do so by the deceased’s duly qualified per-
sonal representative.”” Id. (quoting ABA 95-397). “A
client’s death terminates a lawyer’s actual author-
ity,” and any “rights of the deceased client pass to
other persons—executors, for example, who can, if
they wish, revive the representation.” Restatement
(Third) of the Law Governing Lawyers § 31 cmt. e
(2000).

Rule 1.2(a) allocates to the client the sole decision on
whether to settle a matter. Without a client, the in-
quiring lawyer has no right to accept the proposed
settlement offer, no matter whether the counter-
party is prepared to proceed. Here, the inquirer’s
power of attorney only reinforces this conclusion,
because, while interpretation of such documents
are issues of law not ethics, the document unambig-
uously invests the client with the power to decide
whether to settle. Accordingly, in our judgment, the
lawyer has no right to effect the settlement, and as a
result is not only free but also ethically obligated to
forbear from further steps to obtain the settlement
proceeds in the absence of a duly qualified person-
al representative of the client to instruct the lawyer
otherwise.

A lawyer in the inquirer’s position may, but need
not, attempt, as the inquirer did, to identify a per-
sonal representative to act on the deceased client’s
behalf in furtherance of judicial proceedings in an
appropriate court to effect the proposed settlement.
We note the absence of any pending court proceed-
ings that the personal injury matter never matured
into an action—only to make clear that the lawyer
here required no judicial permission to terminate
the attorney-client relationship because there was
no tribunal involved. Rule 1.16(d) prohibits a law-
yer from withdrawing without tribunal permission
where required by a tribunal’s rules.

QUESTION

6. May a lawyer cease to pursue a client’s matter, CONCLUSION
which was never the subject of a judicial proceed- 9. When a client dies before conclusion of the matter,
ing, when the client dies before conclusion of the the lawyer has no right to proceed with the matter
matter? and may not accept a settlement offer, made after
the client died and without the deceased client’s
approval, absent the separate endorsement of the
decedent’s duly qualified personal representative.
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Opinion 1230 (10/06/2021)

Topic: Firm names; trade names

Digest: A law firm may not include on its letterhead
the name of deceased attorney who does not stand in a
continuing line of succession with the firm.

Rules: 7.5(a) & (b); 8.4(c).

FACTS
1.

The inquirer is a solo practitioner who, for senti-
mental reasons, would like to include his deceased
father’s name on the firm’s letterhead, but not in the
firm name. The letterhead would indicate the year
his father was born and the year he died, as well as
the fact that the inquirer’s father had been admitted
to practice law in Canada as a “Q.C.” (i.e., Queens
Counsel).

QUESTION

2. May a law firm include on its letterhead the name

of a deceased attorney who does not stand in a con-
tinuing line of succession with the firm?

OPINION

3.

On June 24, 2020, the Appellate Divisions issued a
Joint Order amending Rule 7.5. As amended, Rule
7.5(b), which addresses the names under which a
lawyer may practice, now provides in pertinent
part:

(b)(1) Alawyer or law firm in private prac-
tice shall not practice under:

(i) a false, deceptive, or misleading trade
name;

(ii) a false, deceptive, or misleading do-
main name; or

(iif) a name that is misleading as to the
identity of the lawyer or lawyers practic-
ing under such name.

The June 24, 2020 amendment to Rule 7.5(b) delet-
ed language in former Rule 7.5(b) that prohibited a
“firm name containing the names other than those
of one or more of the lawyers in the firm” except
“the name or names of one or more deceased or re-
tired members of the firm or of a predecessor firm
in a continuing line of succession.” As this Commit-
tee stated in New York State 1207 q 11 (2020), “The
clear implication of the additions to and deletions
from Rule 7.5(b) is that law firm names no longer
need to contain the names of lawyers practicing in
the firm. However, the Rule as amended reaffirms
and makes explicit the longstanding principle that

law firm names must not be false, misleading, or
deceptive.”

Comment [2] to amended Rule 7.5, recognizes the
longstanding tradition that “[i]t is not false, decep-
tive, or misleading for a firm to be designated . ..
by the names of retired or deceased members where
there has been a continuing line of succession in
the firm’s identity.” Comment [3] to amended Rule
7.5, however, gives examples of firm names that are
deceptive or misleading, and one such example is
a firm name that “contains the name of a deceased
or retired lawyer not in a continuing line of succes-
sion” (emphasis added). Accordingly, despite the
2020 amendments to Rule 7.5(b), a law firm is still
prohibited from using a firm name that includes the
name of an attorney who is not in a continuing line
of succession with the firm, because such a name
would be deceptive or misleading.

. If including the name of an attorney who is not in

a continuing line of succession with the firm would
be deceptive or misleading in a law firm name, then
including such a name would also be deceptive or
misleading on a law firm’s letterhead. Rule 7.5(a),
which was not amended on June 24, 2020, applies
to letterhead (as well as web sites, business cards,
announcements, signs, and professional notices).
Rule 7.5(a) states:

A lawyer or law firm may use internet
web sites, professional cards, professional
announcement cards, office signs, letter-
heads, or similar professional notices or
devices, provided the same do not violate
these Rules or any statute or court rule.
[Emphasis added.]

. Among “these Rules” is Rule 8.4(c), which pro-

vides that a lawyer or law firm may not “engage
in conduct involving dishonesty, fraud, deceit or
misrepresentation.”

Although Rule 7.5(b) applies by its terms to firm
names and not to letterhead, we extend the prohibi-
tion against deceptive or misleading firm names to
names on a letterhead, both by analogy and pursu-
ant to Rule 8.4(c). If it is deceptive and misleading
to list an attorney in the firm name who has had
no prior professional affiliation with the firm or its
predecessors (i.e., is “not in a continuing line of suc-
cession” with the firm), then it is, perforce, equal-
ly deceptive and misleading to list the attorney on
firm letterhead in a manner that suggests just such
a prior professional affiliation. Accordingly, the in-
quirer may not include the name of his deceased fa-
ther on his letterhead in the particular fashion that
he has proposed.
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9. Our opinion does not foreclose the inquirer from
honoring his deceased father in some other man-
ner that is related to the inquirer’s practice. For ex-
ample, the inquirer may use the firm website, firm
brochures, or even firm letterhead to include an
encomium to his late father. The inquirer can pay
homage to his father’s professional achievements or
reputation as a Canadian lawyer, even noting the
inquirer’s aspiration to model his own profession-
al conduct and career after his father, provided the
inquirer makes clear (through a disclaimer or other
language) that the inquirer’s father never practiced
or associated with the inquirer’s firm.

CONCLUSION

10. A law firm may not include on its letterhead the
name of deceased attorney who does not stand in a
continuing line of succession with the firm.

management company in which the inquirer would
have an ownership interest to be retained by the
trustees. The trustees ordinarily are the client-set-
tlors of the trust or the client’s family members. The
financial management company would charge each
trust a fixed percentage of the value of the total as-
sets under management and would not charge any
transaction or product-based fees or commissions.
The company would disclose to clients that mem-
bers of the law firm have an interest in the compa-
ny, and that the company is not rendering legal ser-
vices. In some cases, the inquirer and the inquirer’s
law firm would provide ongoing estate planning
services to its clients while the financial manage-
ment company provided financial management ser-
vices to those same clients or their family members
in their role as trustees. The inquirer believes that
the inquirer’s holding an ownership interest in the
financial management company will not affect the

(21-21) advice the inquirer gives in estate planning matters.

QUESTION

2. Under the New York Rules of Professional Conduct
(“Rules”), may a lawyer who provides estate plan-
ning advice and assistance, and who establishes
revocable and irrevocable trusts for clients, have a
financial interest in a separate company that man-
ages the assets held in the trusts?

Opinion 1231 (10/06/2021)

Topic: Estate-planning lawyer’s financial interest in
a company that manages trust assets

Digest: An estate-planning lawyer who has an
interest in a nonlegal financial management company
that the lawyer hopes to recommend to estate-planning
clients as financial manager for the trust assets, has a
conflict of interest requiring clients” informed consent,
confirmed in writing, at the outset of the representation.
Further, if the financial management services and the
legal services provided to clients are not distinct from
each other, the lawyer is subject to the Rules governing
the attorney-client relationship with respect to the
nonlegal financial management services. Whether
the legal services and nonlegal services are distinct
or nondistinct from each other, the lawyer must also
comply with the Rules governing business transactions
with clients whenever an entity with which the lawyer
is affiliated or owns an interest in offers nonlegal
services to a client.

Rules: 1.0(e), j), (q) & (r), 1.7(a) & (b), 1.8(a), 5.7(a).

OPINION

3. InN.Y. State 1155 (2018), this Committee recognized
that, in many circumstances, a lawyer may provide
both legal and nonlegal services to the same client,
and that Rule 5.7 provides a framework for a lawyer
to provide nonlegal services to a client through a
separate entity. However, the lawyer must initially
determine whether doing so would violate Rule 1.7,
which addresses conflicts of interest arising out of a
lawyer’s personal interests, including the lawyer’s
business and financial interests. Further, providing
both legal and nonlegal services, if otherwise per-
missible, may also implicate Rule 1.8(a), which con-
cerns lawyers’ business transactions with clients.
This opinion addresses each of these Rules.

Rule 1.7

FACTS 4. Rule 1.7(a) provides that a lawyer has a concurrent
conflict of interest if a “reasonable lawyer would
conclude that ... there is a significant risk that the
lawyer’s professional judgment on behalf of the cli-
ent will be adversely affected by the lawyer’s own
financial [or] business interests.” In that event, the
lawyer may undertake the representation only if,
pursuant to Rule 1.7(b)(1), “the lawyer reasonably
believes that the lawyer will be able to provide com-
petent and diligent representation” and, pursuant
to Rule 1.7(b)(4), the client gives “informed consent,
confirmed in writing”. In some circumstances, how-

1. The inquirer provides legal services to clients with
respect to estate planning. In that connection, the in-
quirer sometimes assists clients in establishing revo-
cable or irrevocable trusts. These trusts might sub-
sequently benefit from the inquirer’s professional
assistance in managing trust assets, and the clients
have sometimes expressed interest in receiving that
assistance from the inquirer. Rather than providing
this assistance through the inquirer’s law firm, the
inquirer proposes establishing a separate financial
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ever, the conflict of interest created by the lawyer’s
financial or business interest may be so severe that
it cannot be cured by consent.

In N.Y. State 1155 { 5, we recognized that a lawyer’s
interest in an ancillary business does not invariably
give rise to a conflict of interest under Rule 1.7(a):
“In many circumstances, whether there is a signif-
icant risk that the lawyer’s professional judgment
will be adversely affected will depend on the size
of the lawyer’s financial interest in the nonlegal ser-
vices, and whether the lawyer’s actions in the legal
matter may affect the lawyer’s ability to receive the
nonlegal fees.”

In other situations, even if a reasonable lawyer
would conclude that there is a “significant risk” that
a lawyer’s professional judgment in representing a
client will be adversely affected by the lawyer’s fi-
nancial interest in the nonlegal services, it may be
reasonable for the lawyer to believe that competent
and diligent representation can nonetheless be pro-
vided. In that event, it would be permissible under
Rule 1.7 for a lawyer both to practice law and to
own, operate or otherwise affiliate with an entity
that provides nonlegal services to some of the law-
yer’s clients. However, before providing both legal
and nonlegal services to a client, the lawyer must
disclose the lawyer’s financial interest in the nonle-
gal business, as well as the material risks posed by
using a nonlegal entity in which the lawyer has an
interest, and reasonably available alternatives to us-
ing that entity. See Rule 1.7(b)(4) (requiring a client’s
informed consent to a consentable conflict of inter-
est) and Rule 1.0(j) (defining “informed consent”)
and Comments [6] and [7] to Rule 1.0 (explaining
“informed consent”). After making that full disclo-
sure, the lawyer must secure the clients” informed
consent before proceeding further. See, e.g., N.Y.
State 784 (2005) (addressing the provision of nonle-
gal services to the lawyer’s clients through an enter-
tainment management company in which a lawyer
has an interest).

We have also recognized, however, that lawyers
sometimes have an incurable conflict of interest
when they refer clients to their businesses or pro-
vide services to clients through their businesses. An
early decision, predating the adoption of the Rules
of Professional Conduct, is N.Y. State 619 (1991),
which concluded that a lawyer engaged in estate
planning may not recommend or sell life insurance
products to clients if the lawyer has a financial inter-
est in selling those products. We reasoned:

Where a lawyer advises a client on trust
and estate matters, a central object of the
representation is how best to satisfy the
financial needs of the client and of those
for whom the client wishes or is obliged

to provide. A frequent topic in trust and
estate planning is whether and to what
extent life insurance products should be
used to satisfy some of the client’s financial
objectives and, if so, which ones. Where a
lawyer has a financial interest or affiliation
with a particular life insurance agency or
company, the lawyer’s independent pro-
fessional judgment would unavoidably be
affected in considering the appropriate-
ness of or recommending, life insurance
products for a particular client. . . .

8. Although we recognized the general principal that

disqualification of a lawyer is ordinarily not re-
quired if the client consents to the conflict after full
disclosure of the circumstances, based on the partic-
ular facts presented in N.Y. State 619, we stated:

Given the wide array of life insurance
products sold by various companies at dif-
fering prices, not to mention the threshold
question of whether life insurance prod-
ucts are the most appropriate or econom-
ical way to best satisfy the client’s needs,
however, we do not believe that there
could be meaningful consent by the client
to the lawyer having a separate business
interest of this kind. Since the client is en-
titled to rely upon the lawyer’s indepen-
dent professional judgment, the opportu-
nity for overreaching by the lawyer is too
great to be tolerated. We do not believe
that a lawyer can, consistent with the duty
of competent representation . . ., solicit or
accept a client’s consent to a direct and
substantial conflict between the client’s
and the lawyer’s interests.

9. Although other states’ ethics committees have taken

a different view, for the past three decades this com-
mittee has adhered to the view that providing cer-
tain types of nonlegal services to law firm clients is
fundamentally incompatible with the duty and abil-
ity to render independent professional judgment in
the provision of legal services. For example, in N.Y.
State 1200 (2020), we addressed whether a lawyer
may “offer legal services for a fee and wealth man-
agement services to the same clients from a separate
entity for a separate fee -- the creation of the life in-
surance trust coupled with the sale of an insurance
policy being only an illustration.” We reviewed pri-
or opinions where we concluded that “the conflict
between the legal and non-legal services is so severe
that informed consent cannot cure it,” in particular,
where the lawyer would serve as both a lawyer and
a real estate broker in the same transaction, with the
result that “the broker’s personal financial interest
in losing the brokerage transaction [might] inter-
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10.

11.

fere[] with the lawyer’s ability to render indepen-
dent advice with respect to the transaction.” Id., 11
5-6 (citations omitted). With respect to the lawyer
providing wealth management services, we con-
cluded: “This dual practice creates a conflict that, in
our opinion, is not amenable to consent for the same
reasons set forth in the foregoing opinions, namely,
that the legal fees for creating a life insurance trust
are likely modest [compared] to the commissions
for selling a life insurance policy. As a result, based
on our prior opinions, we believe the dual practice
is not subject to informed consent and hence imper-
missible.” Id., 7.

Opinion 1155 emphasized that a lawyer sometimes
has an incurable conflict of interest when also serv-
ing as a broker of financial products if the lawyer, as
a lawyer, is recommending products in which the
lawyer also has a financial interest. Id. (citing N.Y.
State 619 (1991) & N.Y. State 536 (1981)). Howev-
er, citing N.Y. State 536 (1981), we recognized that
engaging in the dual practice as lawyer and finan-
cial planner “would not be unethical, as long as the
financial planning corporation did not offer any
products (e.g. securities, real estate or insurance)
for which it would receive a commission or other
form of compensation or act as legal counsel and
broker in the same transaction.” Based on the earli-
er precedent, Opinion 1155 concluded “that a law-
yer may provide both legal and financial planning
advice to clients, but could not also receive broker-
age commissions with respect to financial products
purchased by clients receiving the lawyer’s legal
advice.”

In the present situation, the inquirer asks whether
an estate-planning lawyer would have a conflict of
interest in advising a client and helping to set up a
trust for the client if, after the trust is established,
the lawyer recommends, and the client then retains,
the lawyer’s separate financial management com-
pany to manage funds in the trust. We note that the
inquirer does not propose to serve as trustee, a situ-
ation that would call for further analysis and possi-
bly a different outcome.

12.The first question this situation raises under Rule

1.7 is whether a reasonable lawyer would conclude
that there is a significant risk that the lawyer’s
self-interest will adversely affect the lawyer’s pro-
fessional judgment. We answer this question in the
affirmative. If the lawyer intends to recommend
the financial management company in which the
lawyer has an interest, then the lawyer’s advice re-
garding whether to establish a trust for estate and
tax-planning purposes, as opposed to pursuing an
alternative course, may be adversely affected by the
lawyer’s interest in the company being retained to
manage funds that the client transfers into the trust.

13.

14.

A reasonable lawyer could conclude that the law-
yer’s interest in providing that later service could
influence the decision to recommend establishing
a trust rather than recommending an alternative,
such as purchasing an annuity or life insurance pol-
icy that would not result in a profitable retention of
the lawyer’s financial management company. We
think that risk is significant, not de minimis, so this
situation creates a “concurrent conflict of interest”
under Rule 1.7(a)(2). Compare N.Y. State 712 (1999)
(de minimis financial interest does not establish a
personal-interest conflict).

Despite the conflict under Rule 1.7(a)(2), the inquir-
er may proceed if the conditions of Rule 1.7(b) are
satisfied. With respect to Rule 1.7(b)(1)—the most
important factor in determining whether a conflict
is consentable—the inquirer believes he will be
“able to provide competent and diligent representa-
tion to each affected client,” despite the significant
risk. The question is whether the inquirer’s belief
is “reasonable” within the meaning of Rule 1.7(b)
(1) and Rule 1.0(q) and (r) (defining “reasonable”
and “reasonable belief”). If so, the inquirer may
represent the clients in estate-planning matters,
even with the intention of later recommending the
company to manage the trust funds, as long as the
inquirer obtains each client’s “informed consent,
confirmed in writing.” If not, the representation is
“nonconsentable” and the lawyer may not proceed.
As explained in Comment [14] to Rule 1.7:

[14] ... [S]lome conflicts are nonconsent-
able. If a lawyer does not reasonably be-
lieve that the conditions set forth in para-
graph (b) can be met, the lawyer should
neither ask for the client’s consent nor pro-
vide representation on the basis of the cli-
ent’s consent. A client’s consent to a non-
consentable conflict is ineffective. ...

We note that lawyers in some other jurisdictions are
permitted to provide financial management services
to clients whom they represent in estate matters. See
Arizona Op. 99-09 (“While we recognize that there
are significant potential conflicts of interest inherent
in the brokerage of securities and insurance prod-
ucts by estate planning lawyers to their clients, in
keeping with our previous opinions, the Committee
concludes that the Rules of Professional Conduct
do not expressly prohibit a lawyer from engaging
in such ancillary business activities so long as the
requirements of ER 1.7(b) and ER 1.8(a) are met.”);
Ron A. Rhoades, The Attorney as “Complete Advisor”
— Fiduciary Ancillary Business Models, Florida Bar J.,
Mar. 2005, https://www.floridabar.org/the-flori-
da-bar-journal/the-attorney-as-complete-advisorfi-
duciary-ancillary-business-models/.
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15. We conclude that the inquirer’s belief that the rep-

resentation will not be adversely affected is reason-
able. This situation is different from one where the
legal and financial advice are given simultaneously
and intertwined, such as where the lawyer simul-
taneously gives legal advice about what financial
product to purchase and seeks to sell that same
product to the client. Compare, e.g., N.Y. State 1200
(lawyer may not simultaneously serve as clients’
lawyer and wealth manager). Here, because the
decision to retain the Company (and the content of
the Company’s financial advice) are not intertwined
with the inquirer’s legal advice about whether to
create a trust, the benefit to the lawyer is substan-
tially more attenuated and less likely to influence
the lawyer’s legal judgment. Moreover, the even-
tual decision whether or not to retain the lawyer’s
financial management company will be made by a
trustee, who may or may not be or become a client
of the law firm. Given these considerations, in our
opinion, alawyer who is mindful of the need to give
disinterested advice about whether and how to es-
tablish a trust can reasonably avoid being affected
by his personal financial interest in serving or hav-
ing his company serve as financial manager.

16. Accordingly, after the inquirer establishes a separate

financial management company with the expecta-
tion or hope that the company will manage the as-
sets of client trusts, the inquirer must seek and ob-
tain clients” informed consent at the outset of any
estate-planning representation that might lead to
advice about whether the client should form a trust,
or should pursue any other avenues that might call
for employing the lawyer’s financial management
company. The lawyer must explain the risk that the
lawyer’s advice will be influenced by the lawyer’s
self-interest, and the lawyer must explain the al-
ternatives. See Rule 1.0(j) (defining “informed con-
sent”). If the informed client then consents to the
representation, the lawyer must confirm the client’s
consent in writing. See Rule 1.0(e) (defining “con-
firmed in writing”) and Rule 1.7(b)(4) (requiring
a lawyer to obtain “informed consent, confirmed
in writing” to a consentable conflict arising under
Rule 1.7).

Rule 5.7

17. The inquiry also implicates Rule 5.7, which governs

lawyers’ provision of nonlegal services through en-
tities separate from their law firms. N.Y. State 1155
sets forth relevant considerations under Rule 5.7
and, in general, we refer the inquirer to the frame-
work set forth in that opinion. However, we under-
score one particular question, namely, whether the
provision of estate-planning services through the
law firm will be “distinct from” the provision of fi-
nancial management services within the meaning

18.

19.

of Rule 5.7(a). A lawyer must always comply with
the Rules of Professional Conduct with respect to
legal services, but if the legal and nonlegal services
are nondistinct, then the inquirer must also comply
with the Rules even with respect to the nonlegal
services.

Under Rule 5.7(a), a lawyer who provides nonlegal
services to a client that are “not distinct” from the
legal services provided to that client is subject to the
Rules, such as those governing competence, confi-
dentiality, and conflicts of interest, with respect to
the provision of nonlegal services as well as legal
services. Even if the legal and nonlegal services are
“distinct,” the lawyer is subject to the Rules with
respect to the nonlegal services if the client “could
reasonably believe that the nonlegal services are
the subject of a client-lawyer relationship,” see Rule
5.7(a)(3), and it “will be presumed that the person
receiving the nonlegal services to be the subject of
a client-lawyer relationship” unless the lawyer ad-
vises the client in writing to the contrary. See Rule
5.7(a)(4). If the legal and nonlegal services are non-
distinct from each other, however, then, as Opinion
1155 discussed, the nonlegal services are subject
to the Rules no matter what disclaimer the lawyer
provides.

N.Y. State 1155 recognized that whether legal and
nonlegal services are distinct depends on the facts,
but that the most significant consideration is wheth-
er the services are integrated. Here, for example, the
legal and nonlegal services may or may not be inte-
grated. If the lawyer, in the role of financial manag-
er, discusses with the client how to invest trust as-
sets at the same time as the lawyer, as legal advisor,
advises about whether to establish a trust, or if the
lawyer drafts a trust instrument naming the com-
pany as financial manager, then the services will
be nondistinct. Conversely, the services are most
likely to be distinct if the lawyer does not offer and
provide financial management advice or services
through the company until after the trust is estab-
lished. As we stated in N.Y. State 1155,  15:

When a patron of the nonlegal service
business uses only that service and not le-
gal services, there is no integrated whole
and the nonlegal services are by defini-
tion distinct. When, however, the patron
of nonlegal financial planning services is
also using or has received related legal ser-
vices of the lawyer, whether the legal and
nonlegal services are distinct will depend
on the nature of the legal and nonlegal ser-
vices. When the legal services involve estate
planning and the financial planning services
including planning investments that would
affect the size and composition of the estate
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or the educational or retirement plan, even if
the nonlegal services are provided from a sep-
arate entity and at times are not overlapping,
we believe the services would be nondistinct.
Therefore, the provisions of the Rules will
apply to the nonlegal services. [Emphasis
added.]

Rule 1.8(a)

20.

Even if, in any given estate-planning representation,
the legal and nonlegal services are “distinct,” the
inquirer must nonetheless comply with Rule 1.8(a),
which governs business dealings with clients. See
N.Y. State 896 (2011) (a law firm providing nonlegal
lien search services and legal services must comply
with Rule 1.8(a)). As N.Y. State 896 summarizes:
“Rule 1.8(a) requires that: (i) the nonlegal services
be provided on terms that are ‘fair and reasonable’
to the client, (ii) the terms on which the nonlegal
services will be provided are fully disclosed to the
client in writing in understandable form, (iii) the
client is advised to seek the advice of independent
counsel about the lawyer’s provision of the nonle-
gal services, and (iv) the client gives informed con-
sent, in a writing signed by the client, to the terms
of the transaction in which the nonlegal services are
provided and to the lawyer’s inherent conflict of in-
terest.” Id., I11.

CONCLUSION

21.

(09-21)

An estate-planning lawyer who has an interest in
a nonlegal financial management company that the
lawyer hopes to recommend to estate-planning cli-
ents as financial manager for the trust assets, has a
conflict of interest requiring clients” informed con-
sent, confirmed in writing, at the outset of the repre-
sentation. Further, if the financial management ser-
vices and the legal services provided to clients are
not distinct from each other, the lawyer is subject to
the Rules governing the attorney-client relationship
with respect to the nonlegal financial management
services. Whether the legal services and nonlegal
services are distinct or nondistinct from each other,
the lawyer must also comply with the Rules govern-
ing business transactions with clients whenever an
entity with which the lawyer is affiliated or owns an
interest in offers nonlegal services to a client.

Opinion 1232 (11/09/2021)
Topic: Attorney advertising

Digest: A lawyer who contacts a medical fertility
clinic to request to be included on the clinic’s website
as a lawyer who practices in the area of assisted
reproduction is engaged in attorney advertising, but
not solicitation.

Rules:7.1,7.2,7.3

FACTS

1. The inquiring lawyer would like to contact a medi-
cal clinic, which specializes in fertility procedures,
to request that he be included on their website as a
potential referral for legal representation and con-
sultation in the area of assisted reproduction. The
clinic’s website mentions a number of attorneys in
New York that the clinic suggests could be retained
in that area of practice. The lawyer would not be
seeking to be retained by the medical clinic.

QUESTION

2. Does the proposed communication to the medical
clinic constitute attorney advertising, and if so, is it
also a solicitation?

OPINION

3. New York Rule of Professional Conduct (“Rule)
1.0(a) defines “advertisement” as follows:

(a) “Advertisement” means any public
or private communication made by or on
behalf of a lawyer or law firm about that
lawyer or law firm’s services, the prima-
ry purpose of which is for the retention of
the lawyer or law firm. It does not include
communications to existing clients or oth-
er lawyers.

4. The inquirer’s proposed communication with the
clinic is attorney advertising because the inquirer
seeks to communicate his area of practice on the
clinic’s website in order to be considered for reten-
tion by those who view the website. The inquirer
must therefore meet the requirements for attorney
advertising set forth in Rule 7.1.

5. However, as we will now explain, the communica-
tion is not a “solicitation” under the Rules.

6. Rule 7.3(b) provides that “solicitation” is a form
of “advertisement” that satisfies certain specific
criteria:

(b) For purposes of this Rule [7.3], “solic-
itation” includes any advertisement ini-
tiated by or on behalf of a lawyer or law

NYSBA

One on One | 2022 | Vol. 43 | No. 1

43



firm; that is directed to, or targeted at, a
specific recipient or group of recipients or
their family members or legal representa-
tives, the primary purpose of which is the
retention of the lawyer or law firm, and
a significant motive for which is pecuni-
ary gain. It does not include a proposal or
other writing prepared and delivered in
response to a specific request.

7. The inquirer is seeking the website posting for the

“primary purpose” of “retention” for “pecuniary
gain,” but that posting will not be “directed to” or
“targeted at” a specific recipient or group of recip-
ients or their family members or legal representa-
tives. Thus, the website posting does not meet all of
the elements of a solicitation. Comment [4] to Rule
7.3 explains:

Unless it falls within Comment [3], an ad-
vertisement in public media such as news-
papers, television, billboards, websites or
the like is presumed not to be directed to
or targeted at a specific recipient or recip-
ients. *** Likewise, an advertisement by a
patent lawyer is not directed or targeted
within the meaning of the definition sole-
ly because the magazine is geared toward
inventors. Similarly, a lawyer could adver-
tise on television or in a newspaper to the
general public that the lawyer practices
in the area of personal injury or Workers’
Compensation law. The fact that some re-
cipients of such advertisements might ac-
tually be in need of specific legal services
at the time of the communication does
not transform such advertisements into
solicitations.

8. Comment [3] to Rule 7.3 provides that a web-

site-posted advertisement will constitute a solici-
tation “if it makes reference to a specific person or
group of people whose legal needs arise out of a spe-
cific incident to which the advertisement explicitly
refers.” (Emphasis added.) But Comment [5] to Rule
7.3 makes clear that a “specific incident” within the
meaning of Comment [3] involves “potential claims
for personal injury or wrongful death” arising from
a “particular identifiable event (or a sequence of
events of related events occurring at approximately
the same time and place) that causes harm to one or
more people. Specific incidents include such events
as traffic accidents, plane or train crashes, explo-
sions, building collapses, and the like.”

Because the website posting requested by inquirer
does not fall within the circumstances described
within Comments [3] [4] and [5] of the Rule 7.3, it
would not be a prohibited solicitation.

10. We caution, however, that the inquirer should not

offer anything of value to the clinic in exchange
for being included on its website as such an offer
would constitute an improper payment of a referral
fee. See Rule 7.2 (prohibiting, with limited excep-
tions, compensating or giving anything of value to
a person or organization to recommend or obtain
employment by a client, or as a reward for having
made a recommendation resulting in employment
by a client”).

CONCLUSION

11. A lawyer who contacts a medical fertility clinic to

request to be included on the clinic’s website as a
lawyer who practices in the area of assisted repro-
duction is engaged in attorney advertising, but not
solicitation.

Opinion 1233 (12/07/2021)

Topic:

Law firm associates and the phrase “and

Associates” in law firm name

Digest: A sole practitioner may not refer to associates
of other law firms with whom she works as “associates”
of her firm and may not include in her law firm name
the phrase “and Associates” when she is referring to
associates employed by another firm.

Rule: 7.5(b)

FACTS
1.

Inquirer is a sole practitioner who works with other
law firms on all of her matters. Inquirer’s law firm
does not employ any lawyers.

QUESTIONS

2.

May the inquirer refer to the lawyers in the firms
with which she works as “associates” of the inquir-
er’s law firm? With reference to those lawyers, may
the inquirer include in her firm name the phrase
“and Associates”?

OPINION

3.

4.

Rule 7.5(b)(1)(iii) provides:

Alawyer in private practice shall not prac-
tice under . . . a name that is misleading
as to the identity of the lawyers practicing
under such name.

Comment [5] to Rule 7.5 provides:

Lawyers may not imply or hold them-
selves out as practicing together in one
firm when they are not a ‘firm’ . . . because
to do so would be false and misleading. .
.. It is also misleading for lawyers to hold
themselves out as being counsel, associ-
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CONCLUSION

9. A sole practitioner may not refer to associates em-
ployed by other law firms with whom she works as
“associates” of her firm and may not include in her
law firm name the phrase “and Associates” when
she is referring solely to associates employed by an-

ates, or other affiliates of a law firm if that
is not a fact, or to hold themselves out as
partners, counsel, or associates if they only
share offices. Likewise, law firms may not
claim to be affiliated with other law firms
if that is not a fact.

5. The term “associate” has a recognized meaning in
the legal profession. It refers to a lawyer who is a
paid employee of a law firm, not a partner or share-
holder in that firm. See N.Y. State 1137 I 9 (2017)
(“The term ‘associate” often conveys the status of a
junior lawyer who is not a partner or principal but
is regularly employed by the firm.”) See also N.Y.
City 1996-8 (the term associate “has been interpret-
ed by courts and other ethics committees to mean a
salaried lawyer-employee who is not a partner of a
firm”).

6. Accordingly, a lawyer may not refer to other law-
yers as “associates,” unless those lawyers are actu-
ally paid employees of the lawyer’s law firm. It is
not sufficient that the inquiring lawyer works with
those lawyers and their law firms on a frequent or
even exclusive basis.

7. By parity of reasoning, the inquiring lawyer may
not include in her firm name the phrase “and As-
sociates” in reliance upon the fact that she works
on all her matters with other law firms that do em-
ploy associates. Using the phrase “and Associates”
when she has no associates would be false, decep-
tive, and misleading in at least two ways. First, it
would falsely imply that inquirer’s firm is larger
than it actually is and possesses greater profession-
al resources to devote to a client’s service. Second, it
would falsely imply that inquirer, as an employer of
associates, had the capacity to control and give di-
rection to junior attorneys when, in fact, the power
to supervise or control the activities of those junior
attorneys is vested in their supervisors at the other
firms that employ them.

8. Even though the inquirer may not use a law firm
name implying that she has “associates” in the tra-
ditional sense of employed junior lawyers, her firm
might have a sufficiently close relationship with
lawyers at other firms to describe them in her mar-
keting materials as “associated” or “affiliated” with
her firm. However, whether she may do so without
running afoul of the prohibition on “false, decep-
tive, or misleading” advertising, see Rule 7.1(a), or
violating the prohibition against conduct involving
“deceit” or “misrepresentation,” see Rule 8.4(c), is a
fact-based inquiry, and we lack sufficient context to
make that determination.

other firm.

(30-21)

Opinion 1234 (12/07/2021)

Topic: Ownership of New York law firm by
nonlawyers

Digest: A New York lawyer may not be a partner,
associate or employee of a law firm in New York or in
another jurisdiction that has direct or indirect ownership
by nonlawyers in accordance with the rules applicable
in that jurisdiction, unless the lawyer is licensed in
the other jurisdiction and principally practices in such
jurisdiction, and the predominant effect of the lawyer’s
conduct is not in New York. A New York lawyer may be
employed in a senior leadership position in a law firm
in another jurisdiction that has nonlawyer ownership
in accordance with the rules of that jurisdiction, as long
as the lawyer principally practices in such jurisdiction,
and the predominant effect of the lawyer’s conduct
is not in New York. Whether a New York lawyer may
practice with a valid license in another jurisdiction
after retiring from the practice of law in New York is a
question of law on which we cannot opine. If a lawyer
may lawfully do so, then whether the New York Rules
will continue to apply to the lawyer will depend on the
type of retirement the lawyer chooses.

Rules: 5.4(d) and 8.5(b)

FACTS

1. The inquirer is a New York lawyer practicing with
a New York law firm. He resides overseas and does
not currently have any clients physically located
in New York, but other New York attorneys in his
firm are apparently practicing in New York and
serving New York clients. The inquirer is pending
admission to the bars in certain U.S. states and for-
eign countries which permit nonlawyer ownership
of law firms. Recently, a publicly traded law firm
based in England (the “English firm”) has proposed
to purchase the inquirer’s New York firm, or to
merge with it. The English firm has nonlawyer own-
ership, although the majority shareholder and other
shareholders are attorneys licensed in England and
Wales.
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QUESTION

2. The inquirer asks questions about three distinct

scenarios:

a. May the inquirer sell his New York firm in its
entirety to the English firm if the New York firm
would become a wholly-owned subsidiary of the
English firm and would employ New York licensed
attorneys as employees and not as shareholders?
If not, may the inquirer sell a majority interest in
the New York firm to the English firm, with the in-
quirer and other New York attorneys remaining as
shareholders?

b. May the inquirer be employed directly by the En-
glish firm in a senior leadership role based in the
United Kingdom or European Union if he continues
to practice in New York? If not, would it make a dif-
ference if the inquirer ceased to practice law in New
York, removed references to New York admission,
and did not advise clients on matters of New York
law, but continued to practice under his licenses
elsewhere?

c. May the inquirer retire from the practice of law in
New York, while continuing to practice with a valid
license in another jurisdiction?

OPINION

Ownership of All or Part of a New York Law Firm by
Nonlawyers

3. Although we answer questions only about an in-

quirer’s own proposed conduct, and not the con-
duct of other lawyers, the inquirer’s first question
is in effect a question on behalf of both himself and
his firm. (New York is one of the only jurisdictions
in the United States where a law firm as an entity
is subject to discipline.) This opinion will therefore
discuss the application of the New York Rules of
Professional Conduct (the “Rules”) to other New
York lawyers in the inquirer’s firm, since their con-
duct may affect whether the inquirer and his firm
may ethically enter into the proposed transaction.

. Rule 5.4 (Professional Independence of a Lawyer)

prohibits a lawyer or law firm from sharing legal
fees with a nonlawyer, prohibits a lawyer from
forming a partnership with a nonlawyer if the ac-
tivities of the partnership include practicing law,
and prohibits a lawyer from practicing in an entity
authorized to practice law for profit in which a non-
lawyer owns any interest or serves as a director or
officer or has the right to direct or control the pro-
fessional judgment of a lawyer. Specifically, Rule 5.4
provides:

(a) A lawyer or law firm shall not share
legal fees with a nonlawyer [except in cer-
tain circumstances not relevant here].

(b) A lawyer shall not form a partnership
with a nonlawyer if any of the activities of
the partnership consist of the practice of
law.

L

(d) A lawyer shall not practice with or in
the form of an entity authorized to prac-
tice law for profit, if:

(1) a nonlawyer owns any interest therein,
except that a fiduciary representative of
the estate of a lawyer may hold the stock
or interest of the lawyer for a reasonable
time during administration;

(2) a nonlawyer is a member, corporate di-
rector or officer thereof or occupies a posi-
tion of similar responsibility in any form
of association other than a corporation; or

(3) a nonlawyer has the right to direct or
control the professional judgment of a
lawyer.

5. Comment [1] to Rule 5.4 explains that the purpose

of the Rule is to protect the independence of the
lawyer’s professional judgment. Similarly, Com-
ment [2] to the Rule notes: “This Rule also expresses
traditional limitations on permitting a third party
to direct or regulate the lawyer’s professional judg-
ment in rendering legal services to another.”

. Another provision of the Rules that is relevant to

multijurisdictional practice is Rule 8.5, the provi-
sion governing disciplinary authority and choice of
law. That Rule provides:

(a) A lawyer admitted to practice in this
state is subject to the disciplinary author-
ity of this state, regardless of where the
lawyer’s conduct occurs. A lawyer may
be subject to the disciplinary authority
of both this state and another jurisdiction
where the lawyer is admitted for the same
conduct.

(b) In any exercise of the disciplinary au-
thority of this state, the rules of profes-
sional conduct to be applied shall be as
follows:

(1) For conduct in connection with a pro-
ceeding in a court before which a lawyer
has been admitted to practice (either gen-
erally or for purposes of that proceeding),
the rules to be applied shall be the rules
of the jurisdiction in which the court sits,
unless the rules of the court provide oth-
erwise; and
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(2) For any other conduct:

(i) If the lawyer is licensed to practice only
in this state, the rules to be applied shall be
the rules of this state, and

(ii) If the lawyer is licensed to practice
in this state and another jurisdiction, the
rules to be applied shall be the rules of the
admitting jurisdiction in which the lawyer
principally practices; provided, however,
that if particular conduct clearly has its
predominant effect in another jurisdiction
in which the lawyer is licensed to practice,
the rules of that jurisdiction shall be ap-
plied to that conduct.

7. Thus, under Rule 8.5(b)(2)(ii), if a lawyer is licensed

to practice in New York and another jurisdiction (as
the inquirer here will be if his pending applications
for admission to other bars are approved), then the
New York Rules of Professional Conduct apply
only in two circumstances: (a) the lawyer “princi-
pally practices” in New York and the “predominant
effect” of the lawyer’s conduct is in New York; or
(b) the lawyer does not principally practice in New
York but the “particular conduct” at issue “clearly
has its predominant effect” in New York. (In con-
trast, whether the dual-licensed lawyer principally
practices in New York or elsewhere, if the “predom-
inant effect” is in the lawyer’s non-New York juris-
diction, then the New York Rules will not apply.)

posed to join the D.C. firm and to staff an office in
New York to handle New York cases. The inquir-
er would either join the D.C. firm as a partner or
be a partner in a separate wholly owned subsidi-

ary of the D.C. firm, which the New York lawyer
would independently manage. Applying Rule 8.5,
the Committee determined that the lawyer’s “con-
duct” was equivalent to “practicing in New York in
a partnership with a nonlawyer partner and sharing
legal fees from New York matters with a nonlaw-
yer partner.” This, we decided, was not conduct “in
connection with” a particular New York proceeding
in a court within the meaning of Rule 8.5(b)(1), even
if the New York lawyer would be involved in New
York litigation. Rather, the applicable provision was
Rule 8.5(b)(2) (“any other conduct”) and, since the
lawyer was “licensed to practice in this state and an-
other jurisdiction” (New York and D.C.), the ques-
tions were (a) where did the lawyer “principally
practice[]” and (b) in which of these jurisdictions did
the lawyer’s conduct clearly have its “predominant
effect”? We concluded that the conduct of practic-
ing in New York with a partnership with a nonlaw-
yer partner and sharing legal fees from New York
matters with the nonlawyer partners would have
its predominant effect in New York. Here, similar-
ly, since the purpose of the proposed arrangement
seems to be to have an office in New York staffed by
New York lawyers, the “predominant effect” would
clearly be in New York. Consequently, the New
York Rules of Professional Conduct will apply, rath-
er than the Rules of the non-New York jurisdiction,
and the proposed firm here would likewise violate
Rule 5.4.

10. Our other opinions addressing Rule 5.4 and Rule
. Our Committee has written a number of opinions on 8.5 have employed a similar analysis. See, e.g., N.Y.
Rule 5.4 and Rule 8.5 as they apply to arrangements State 1190 (2020) (a professional limited liability
between a New York lawyer or law firm, on the one company with nonlawyer members may not pro-
hand, and a non-New York law firm with nonlaw- vide legal services in New York), N.Y. State 1041
yer owners in a jurisdiction that permits nonlawyer (2014) (a New York lawyer may practice in a foreign
ownership of law firms, on the other hand. See N.Y. country with an entity that includes a nonlawyer
State 1166 (2019), N.Y. State 1093 (2016), N.Y. State supervisor or owner if the predominant effect of the
1041 (2014), N.Y. State 1041 (2014), N.Y. State 1038 lawyer’s practice is not in New York), N.Y. State 911
(2014), N.Y. State 1027 (2014), N.Y. State 1023 (2014). (2012) (a New York lawyer may not establish the
Our opinions may be divided into two groups: (1) New York office of a U.K. law firm with nonlawyer
opinions where the lawyer proposes to principally owners, because, even if the New York lawyers also
practice law in New York, and (2) opinions where were admitted in the UK., the predominant effect
the lawyer will not principally practice in New York of their conduct would be in New York); N.Y. State
and the lawyer’s conduct will not have its predom- 889 (2011) (a lawyer licensed in both New York and
inant effect in New York. D.C. may practice in a D.C. firm with nonlawyer
If the Inquiring Lawyer or Other Lawyers in the Firm members if he principally practices in D.C. and re-
Will Practice in New York ceives a majority of his revenue from D.C. cases and
matters, but if the partnership were created for the
9. In N.Y. State 1038 (2014), the inquirer was a New purpose of practice in New York, establishing it in
York lawyer who was also admitted in D.C., a ju- D.C. would be ineffective to circumvent the New
risdiction that allows a law firm to have nonlawyer York rules on fee sharing.)
partners in limited circumstances. The inquirer pro-
11. In N.Y. State 1038, we also addressed whether a

New York firm could be a wholly-owned subsid-
iary of a non-New York law firm with nonlawyer
owners, rather than being directly owned by non-
lawyers. We did not find the answer to this ques-
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tion directly in Rule 5.4, but we concluded that such
indirect ownership by nonlawyers would be pro-
hibited, because Rule 8.4(a) prohibits a lawyer from
violating the Rules indirectly “through the acts of
another.” If a New York law firm were owned by
a non-New York firm with nonlawyer owners, the
New York firm would be violating Rule 5.4(d) in-
directly, through the acts of non-New York lawyers
who permitted their firm to have nonlawyer own-
ers. In addition, Opinion 1038 noted that Rule 5.4(d)
prohibits a lawyer (whether a partner, associate, or
employee of a law firm) from practicing “with or in
the form of an entity authorized to practice law for
profit, if . . . a nonlawyer owns any interest therein” or
“has the right to direct or control the professional
judgment of a lawyer.” (Emphasis added.) We inter-
preted the term “owns any interest therein” in Rule
5.4(d) to extend to an indirect ownership interest.
Thus, the inquirer here may not escape Rule 5.4(d)
by practicing in a law firm that is a wholly-owned
subsidiary of a non-New York law firm with non-
lawyer owners.

Would It Make a Difference if the UK Firm Owned Less
Than a Majority of the New York Firm?

12.

13.

A limited number of U.S. jurisdictions have mod-
ified their versions of Rule 5.4 to allow some non-
lawyer ownership of a law firm and to allow law-
yers to share legal fees with nonlawyers. In 2021, for
example, Arizona eliminated its version of Rule 5.4
entirely and substituted a system in which Arizona
law firms with nonlawyer owners may be certified
by the Arizona Supreme Court as “alternative busi-
ness structures.” In 2020, the Utah Supreme Court
created a pilot program — a so-called legal-regulato-
ry “sandbox” — that allows Court-approved entities
to include nonlawyer owners. Decades ago, the Dis-
trict of Columbia modified its version of Rule 5.4 to
allow firms to have nonlawyer partners if (among
other restrictions) those nonlawyers provide profes-
sional services that assist the law firm in delivering
legal services. See also Wash. R. of Prof’l Conduct 5.9
(authorizing ownership by Limited License Legal
Technicians). Moreover, the American Bar Associa-
tion and certain states have committed to exploring
the issue of nonlawyer ownership of legal service
providers, sometimes where nonlawyers own less
than a majority of the firm. See generally ABA 499
(2021) (discussing jurisdictions that allow nonlaw-
yer ownership of law firms and concluding that
lawyers in other jurisdictions may ethically have a
“passive” ownership interest in such law firms).

New York is not among the jurisdictions that al-
low nonlawyer ownership. New York Rule 5.4(d)
prohibits a New York lawyer from practicing in an
entity authorized to practice law for profit if a non-
lawyer owns any interest. Cf. N.Y. City 2020-1 en-

titled “Ongoing Relationships with Alternative Le-
gal Business Entities” (concluding that a New York
lawyer may enter into a non-exclusive ongoing
co-counsel relationship with a firm with nonlawyer
owners as long as the New York lawyer is not em-
ployed by the firm, is not a partner or shareholder
in the firm, and has no similar role with the firm).

May the Inquirer Be Employed Directly by the English
Firm in a Senior Leadership Role Based in the UK/EU?

14.

15.

16.

The inquirer’s second question assumes the firm
will not have a New York office but that the inquirer
would be employed in the U.K. in a senior leader-
ship position.

The inquirer does not describe what his duties as a
senior leader would be, but we assume he would
not be practicing law in New York. Not only would
practicing New York law implicate the problems
under Rule 5.4 discussed above, but it also would
implicate Section 470 of the New York Judiciary
Law. Under that statute,”[a] non-resident attor-
ney who is admitted to practice in New York and
who practices New York law must have an office in
New York that meets the minimum requirements of
Section 470, but we express no opinion as to what
Section 470 requires.” N.Y. State 1223 { 14 (2021);
see also N.Y. State 1025 (2014) (an attorney who is
admitted to practice in New York and advertises his
or her law practice in New York, but who does not
reside in New York, must have an office that meets
the minimum requirements of Judiciary Law §470,
whatever those requirements may be). Section 470
would not be applicable if no lawyer in the firm
were practicing law in New York.

If the inquirer in his capacity as a senior leader prin-
cipally practices in the U.K. and his activities do not
clearly have their predominant effect in New York,
then we see no problem with this role.

May the Inquirer Retire From Practice in New York and
Continue To Practice With a Valid License in Another
Jurisdiction?

17.

18.

Finally, the inquirer asks if he may “retire” from the
practice of law in New York but continue to prac-
tice in another jurisdiction in which the inquirer is
licensed. As we pointed out in N.Y. State 1172 8
(2019), there are several ways by which a lawyer
might seek to “retire” from law practice in New
York.

One way of retiring is for the lawyer to stops prac-
ticing law in New York, but to retain his or her li-
cense through ongoing registration with the Office
of Court Administration and compliance with New
York’s mandatory continuing legal education (CLE)
requirements. Such a person is still a New York law-
yer and remains subject to the Rules, including Rule
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19.

20.

5.4 and Rule 8.5. Consequently, if the inquirer used
this method to retire, Rule 8.5(b)(2)(ii) would apply,
requiring an analysis of where the lawyer “princi-
pally practices” and where his conduct clearly has
its “predominant effect”.

Another way of retiring from New York law practice
is for a lawyer to change his or her New York reg-
istration status to “retired” under Section 118.1(g)
of the Rules of the Chief Administrative Judge, 22
N.Y.C.RR. § 118.1(g). Lawyers who retire via this
method are exempt from paying the biennial reg-
istration fee and from complying with the manda-
tory CLE requirement, but they may render legal
services “without compensation.” Those lawyers
remain members of the bar and thus are subject to
the Rules, including Rule 5.4 and Rule 8.5. As we
said in N.Y. State 1172, this change in registration
does not strip the lawyer of a license to practice
law but instead places parameters on the lawyer’s
practice. However, under § 118.1(g) this form of re-
tirement does not appear to be available to lawyers
who confine their practice to a foreign jurisdiction.
Moreover, in Matter of Attorneys in Violation of Judi-
ciary Law § 468-a [DaCunzo], __ A.D.3d ___ (Nowv. 4,
2021), the court held that a lawyer may not “retire”
from practice in New York but continue to practice
in another jurisdiction because § 118.1(g) provides
that the practice of law includes the giving of legal
advice in New York “or elsewhere.” The DaCun-
zo court therefore held that respondent’s claim that
she was retired was improper because she still prac-
ticed outside New York. Whether this interpretation
is correct is a question of law on which we cannot
opine, but the inquirer should research the law care-
fully before choosing this method of retirement.

A third method of “retiring” is for a lawyer to vol-
untarily and formally resign from the New York bar.
The Rules for Attorney Disciplinary Matters of the
Supreme Court, Appellate Division, which are con-
tained in 22 N.Y.C.R.R. Part 1240, provide for vol-
untary resignation from the bar for non-disciplinary
reasons as follows:

§1240.22 Resignation for Non-Disciplinary
Reasons; Reinstatement (a) Resignation
of attorney for non-disciplinary reasons.
(1) An attorney may apply to the Court
for permission to resign from the bar for
non-disciplinary reasons by submitting
an affidavit in the form in Appendix E to
these Rules. ... (2) When the Court deter-
mines that an attorney is eligible to resign
for non disciplinary reasons, it shall enter
an order removing the attorney’s name
from the roll of attorneys and stating the
non-disciplinary nature of the resignation.

21.

If this form of resignation has been accepted by one
of the Appellate Divisions, such individual is no
longer a member of the New York bar and therefore
is no longer subject to the New York Rules of Profes-
sional Conduct.

CONCLUSION

22.

(25-21)

A New York lawyer may not be a partner, associate
or employee of a law firm in New York or in another
jurisdiction that has direct or indirect ownership by
nonlawyers in accordance with the rules applicable
in that jurisdiction, unless the lawyer is lawfully
practicing in the other jurisdiction and principally
practices in such jurisdiction, and the predominant
effect of the lawyer’s conduct is not clearly in New
York. A New York lawyer may be employed in a
senior leadership position in a law firm in another
jurisdiction that has nonlawyer ownership in accor-
dance with the rules of that jurisdiction, as long as
the lawyer principally practices in such jurisdiction,
and the predominant effect of the lawyer’s conduct
is not clearly in New York. Whether a New York
lawyer may retire from the practice of law in New
York while continuing to practice in another juris-
diction is a question of law on which we cannot
opine. If a lawyer may lawfully do so, then whether
the New York Rules will continue to apply to the
lawyer will depend on the type of retirement the
lawyer chooses.

Opinion 1235 (01/03/2021)

Topic: Firm name; trade names; assumed names

Digest: A law firm may operate under two different
assumed names that distinguish separate practice

areas

of the firm, provided that no particular facts

and circumstances would make it false, deceptive, or
misleading to do so.

Rule: 7.5(b)
FACTS
1. The inquirer’s law firm is developing a new prac-

tice area that will differ substantially from the firm'’s
current practice area. To keep the practices separate
and to enhance branding for the new practice area,
the firm will operate the two practice areas under
separate assumed names (also referred to as d/b/a
or “doing business as” certificates). Each practice
area, using its assumed name, will have its own
marketing materials and website. The firm name
will be disclosed wherever the assumed names are
posted or published.
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QUESTION

2. May a law firm operate under more than one as-
sumed name?

OPINION

3. On June 24, 2020, the New York courts amended
Rule 7.5(b) of the New York Rules of Professional
Conduct (the “Rules”) to permit lawyers to practice
under trade names that are not false, deceptive, or
misleading, We applied the amended rule to several
situations in N.Y. State 1207 q 5 (2020), stating: “A
law firm may practice in New York using a name
that is not the name of any lawyer practicing in the
firm — in other words, under a trade name — so long
as the name under which the firm practices is not
false, deceptive or misleading.” In N.Y. State 1226
9 9 (2021), we applied amended Rule 7.5(b) to do-
main names. The inquirer in Opinion 1226 wished
to use a domain name for his website and email
address that was different from the name he used
for the law firm. We approved, saying: “Nothing
in the Rules prohibits use of a domain name differ-
ent from the name of the law firm.” We cautioned,
however, that we “could conceive of circumstances
where the differing names might otherwise violate
Rule 7.5(b) ....”

4. The same analysis applies to the current inquiry. In
our view, there is nothing inherently false, decep-
tive or misleading in a single law firm using two
separate assumed names when holding itself out
or marketing itself as a provider of legal services in
two distinct practice areas, but there could well be
particular facts and circumstances that would cause
us to reach a different conclusion in a different case.
No such particular facts or circumstances were pre-
sented to us here, especially where the firm will
disclose its full name wherever the assumed names
are posted or published, so we conclude that using
two distinct “d/b/a” names for different practice
areas within the same firm would not be false, de-
ceptive, or misleading and thus would not violate
Rule 7.5(b).

CONCLUSION

5. Alaw firm entity may operate under two different
assumed names that distinguish separate practice
areas provided that no particular facts and circum-
stances would make it false, deceptive, or mislead-
ing to do so.

(24-21)

Opinion 1236 (01/13/2022)
Modifies N.Y. State 613 (1990)

Topic: Divorce mediation, limited scope legal
services, non-resident lawyers, ghostwriting

Digest: A New York lawyer may perform divorce
mediation services for New York clients from his
office in another state, provided that he makes
effective disclosure of the differences in his role as
mediator/neutral and lawyer and explains that he
is not representing either party when he serves as a
mediator. Where the mediation is successful, the lawyer
may thereafter represent one of the parties to prepare
a settlement agreement or other papers for the client
to file pro se in the divorce proceeding, provided the
lawyer obtains informed written consent from the non-
represented mediation party.

A New York lawyer may also, in a pending or
contemplated divorce action, enter a limited scope
retainer with New York clients undertaking to provide
legal advice, negotiate a settlement, or prepare
legal documents for filing by the client pro se with
a court in New York, provided the lawyer informs
the prospective client regarding the relative risks of
limited representation and benefits of full-service
representation. In connection with providing these
legal services, the New York lawyer cannot call himself
a “legal consultant” instead of a lawyer.

A New York lawyer who resides in Florida but
represents New York divorce clients over the internet
from his law office in Florida must comply with the
physical office requirement of New York Judiciary Law
§ 470.

Rules: 1.2(c), 1.12(b), 2.4, 8.4(b)-(c)

FACTS

1. The inquirer is a matrimonial attorney admitted in
New York and Florida. He is closing his New York
office and moving to Florida. He plans to open a
Florida office to provide divorce mediation services
for New York clients over the internet, and to serve
as what he refers to as a “legal consultant” on is-
sues of New York divorce law. His services as a legal
consultant would include negotiating divorce set-
tlements and drafting legal papers to be filed pro se
by New York clients in New York courts.

2. The inquirer proposes to advise any New York cli-

ent that wishes to retain him as a “legal consultant”
of the risks associated with not having a full-service
attorney representing the client, to make clear that
he would not appear on the client’s behalf in court,
and to disclose that he would not be maintaining a
physical law office in New York.
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QUESTIONS

3. The facts provided by the inquirer raise five related
questions:

a. If a mediation is successful, may the lawyer-me-
diator represent one of the parties in preparing a
settlement agreement (or other papers) for the client
to file pro se in the divorce proceeding?

b. May a New York lawyer, in connection with a
pending or contemplated divorce action, enter a
limited scope retainer with a New York client un-
dertaking to provide legal advice, negotiate a settle-
ment, and/or prepare legal documents for the client
to file pro se with a New York court?

c. May a lawyer prepare legal papers on behalf of a
pro se client for submission to court without disclos-
ing his role in preparing those papers?

d. May a New York lawyer providing limited legal
services market himself as a “legal consultant” in-
stead of a lawyer?

e. Must a New York lawyer who resides outside
New York but provides legal services to New York
clients via the internet maintain a physical office in
New York?

OPINION

May a lawyer who has successfully handled a divorce
mediation subsequently prepare papers for one of the
mediation parties to file in a New York court to obtain
a judgment of divorce?

4. The inquirer plans to offer mediation services over
the internet to divorcing couples. If the parties to
the mediation process reach a settlement agree-
ment, the inquirer hopes to be retained by one of
the mediation parties to prepare a marital settle-
ment agreement and the other requisite pleadings
and documents to be filed in a New York court to
obtain a judgment of divorce.

5. When serving as a neutral, a lawyer is governed
Rule 2.4 of the New York Rules of Professional
Conduct (the “Rules”). Rule 2.4(a) provides that a
lawyer serves as a “third-party neutral” when the
lawyer “assists two or more persons who are not
clients of the lawyer to reach a resolution of a dis-
pute or other matter that has arisen between them.”
In N.Y. State 1178 (2019), we concluded that “law-
yer-mediators are not engaged in the representation
of a client and are not providing legal services to
the parties to the mediation.” As a result, while Rule
2.4 expressly applies to lawyers acting as mediators,
the Rules governing the representation of clients do
not. See N.Y. State 1178.

6. However, when serving as a mediator, a lawyer-me-
diator must make certain disclosures. Rule 2.4(b) re-

quires a lawyer-mediator to “inform unrepresented
parties that the lawyer is not representing them.”
Rule 2.4(b) continues: “When the lawyer knows or
reasonably should know that a party does not un-
derstand the lawyer’s role in the matter, the lawyer
shall explain the difference between the lawyer’s
role as a third-party neutral and a lawyer’s role as
one who represents a client.” The effort should be
made even where the legal issues in the matrimo-
nial mediation are subtle or complex, or the parties
are unequal in their sophistication and bargaining
power. See N.Y. State 1178 8.

. Rule 2.4 addresses a lawyer’s duties during a medi-

ation, but not after. For a lawyer’s duties after a me-
diation, we must examine Rule 1.12(b), which ad-
dresses specific conflicts of interest of mediators or
other third-party neutrals. Rule 1.12(b)(1) says that
in most circumstances, “unless all parties to the pro-
ceeding give informed consent, confirmed in writ-
ing, a lawyer shall not represent anyone in connec-
tion with a matter in which the lawyer participated
personally and substantially as ... (1) an arbitrator,
mediator or other third-party neutral ....” (Empha-
sis added.) In other words, Rule 1.12(b)(1) expressly
permits a lawyer-mediator at the conclusion of the
mediation to represent one of the parties to the me-
diation with the “informed consent” of all parties to
the mediation.

. What must the lawyer mediator disclose to obtain

“informed consent” to representing one of the par-
ties against the other after the mediation? We be-
lieve the lawyer mediator must make clear that (i)
he is representing only one of the parties, and (ii)
the unrepresented spouse should consult indepen-
dent counsel. Thus, if the lawyer mediator makes
such disclosure and obtains consent from all parties
to the mediation, the lawyer mediator may draft a
post-mediation settlement agreement or other legal
document relevant to the divorce proceeding for
only one of the parties. In so doing, as the lawyer
has clearly crossed the line from providing media-
tion services to providing legal services, he becomes
subject to the full panoply of legal and ethical rules
applicable to the provision of those legal services.
See N.Y. State 1178 (2019), citing N.Y. State 1026
(2014) (concluding that a lawyer performs legal ser-
vices when the lawyer drafts and files divorce pa-
pers on behalf of the parties).

May a lawyer enter into a limited scope retainer agree-
ment regarding a pending or potential New York di-
vorce proceeding which provides that the lawyer is
being retained to perform discrete out-of-court legal

9. Separate and apart from his mediation practice, the

inquirer also proposes to perform a host of legal
services for New York divorce clients pursuant to
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10.

11.

12.

13.

a limited scope retainer. The scope of his represen-
tation would be limited to providing legal advice,
negotiating divorce settlements, and drafting legal
papers pertinent to the divorce. The inquirer would
not file court papers or appear in court.

Rule 1.2(c) expressly permits limited scope repre-
sentation subject to certain conditions. It provides
that a lawyer “may limit the scope of the repre-
sentation if the limitation is reasonable under the
circumstances, the client gives informed consent
and where necessary notice is given to the tribunal
and/or opposing counsel.” See N.Y. State 856 (2011)
(limited scope representations are permissible if the
client gives informed consent, the scope of the rep-
resentation is reasonable, and the limitation is not
prejudicial to the administration of justice). Com-
ments [6] — [8] to Rule 1.2 provide helpful guidance
on limited scope representation.

In particular, Comment [6A] to Rule 1.2 provides
that in obtaining consent from the client “the law-
yer must adequately disclose the limitations on the
scope of the engagement” as well as the “reasonably
foreseeable consequences of the limitation.” Com-
ment [6A] also explains that such consequences
could include “delay, additional expense and com-
plications” if the lawyer or client later determines
that additional services outside the limited scope
specified “are necessary or advisable” to adequate-
ly represent the client. In that case, “the client may
need to retain separate counsel.”

Further, Comment [8] to Rule 1.2 provides that in
a limited scope representation, as in all agreements
concerning a lawyer’s representation, a lawyer
must act in accord with the Rules of Professional
Conduct and other law. Thus, to the extent the in-
quirer seeks to continue to provide legal services for
a fee for New York clients despite the closure of his
New York office, he may only do so if he complies
with “other law.” We do not opine on questions
of law, so we offer no opinion on which particular
“other law” applies to a lawyer who has closed his
New York office but continues to practice in anoth-
er jurisdiction where he is licensed, but the inquir-
er should consider the applicability of 22 NYCRR
§ 118.1(g) (governing retired lawyers), which may
mandate continuing his biennial attorney registra-
tion, filing the required forms, paying the required
fee, and completing the mandatory continuing le-
gal education requirements. See N.Y. State 1172 8
(2019). If the inquirer is closing his New York office
but continuing to practice in New York remotely,
then he should also consider the implications of
New York Judiciary Law § 470 (discussed below).

We believe such limited scope can be reasonable
provided the client understands the risks associated
with not having a full-service legal representation

at every stage of the proceeding inside and outside
of the courtroom, the client gives informed consent,
confirmed in writing, and the inquirer complies
with other applicable ethics rules and law. In fact,
such limited scope representation may be the only
viable alternative for clients who cannot afford more
extensive representation and, for both clients and
the courts, is normally preferable to no legal repre-
sentation at all. See N.Y. County 742 (2010) (noting
that “limited scope legal arrangements with pro se
litigants can provide equal access to justice for pro
se litigants who do not qualify for or are without
access to free legal services but who are nonetheless
unable to afford prevailing legal fees,”). Nor does
a limitation on the scope of the inquirer’s services
appear to be prejudicial to the administration of jus-
tice, because counsel’s assistance can avoid delay
and needless motion practice often caused by a pro
se litigant’s lack of familiarity with legal and proce-
dural issues. Id.

May a lawyer prepare legal papers on behalf of a pro
se client for submission to court without disclosing his
role in preparing those papers?

14.

15.

The inquirer here does not intend to appear as coun-
sel of record on any matter in which he has provid-
ed limited scope legal services. Rather, whether
preparing an uncontested application for a divorce
judgment following a successful mediation or pre-
paring papers in a contested matter, the inquirer in-
tends the clients to submit papers to the court pro
se. Must the inquirer disclose his behind-the-scenes
role as a “ghostwriter” of these applications? Rule
1.2(c) addresses this issue but does not answer it,
stating: “A lawyer may limit the scope of the rep-
resentation if the limitation is reasonable under the
circumstances, the client gives informed consent
and where necessary notice is provided to the tribunal
and/or opposing counsel.” (Emphasis added.)

Based on the plain language of Rule 1.2(c), N.Y.
County 742 (2010) concluded that disclosure of the
fact that a pro se litigant’s court submission was
prepared by counsel is required only “where nec-
essary,” not in every case. Specifically, N.Y. Coun-
ty 742 said that disclosure was “necessary” where
mandated by a procedural rule, a court rule, par-
ticular judge’s rule, a judge’s order in a particular
case, or whenever the failure to disclose an attor-
ney’s assistance in ghostwriting would constitute
a “misrepresentation.” We relied on N.Y. County
742 in N.Y. State 856 10 (2011) (“we think notice
of the limited representation is ‘necessary’ under
Rule 1.2(c) only if a court rule requires such notice,
and we lack jurisdiction to interpret court rules”),
and we still agree with N.Y. County 742 that disclo-
sure of ghostwriting is not required unless any of
those circumstances apply. To the extent we held in
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N.Y. State 613 (1990) that disclosure of the identity
of the lawyer to the court and the opposing party is
required whenever a lawyer ghostwrites pleadings
for a pro se party, we overrule that opinion, because
it was issued before New York adopted Rule 1.2(c).

May the lawyer call himself a “legal consultant” and
not a lawyer with respect to his intended limited scope
of services?

16.

17.

18.

19.

The inquirer intends to use the term “legal consul-
tant” in his retainers and in dealing with adverse
counsel in negotiating divorce settlements. We do
not approve, as the inquirer’s use of the term “legal
consultant” would have the potential to confuse or
mislead clients or adverse counsel.

Although the Rules do not define the term “legal
consultant,” the “Rules of the Court of Appeals for
the Licensing of Legal Consultants” (22 NYCRR
Part 521) make clear that the term refers to a mem-
ber in good standing of a recognized legal profes-
sion in a foreign country who intends to practice
as a legal consultant in New York and maintain an
office New York for that purpose. See 22 NYCRR §
521.1(a)(1) and (5). The inquirer does not qualify as
a “legal consultant” under Part 521.

Apart from the problem of Part 521, the phrase “le-
gal consultant” has no fixed meaning but seems
to suggest that the person is something more than
an ordinary layman but less than a lawyer. It thus
seems as if the inquirer desires to use the term “le-
gal consultant” in the hope that it will relieve him
of some of the duties and obligations that are im-
posed upon lawyers. It does not. When the inquirer
represents or advises clients or otherwise acts as a
lawyer, he remains subject to all legal and ethical
rules applicable to the provision of legal services.
See N.Y. State 1178 (2019).

Thus, the use of the term “legal consultant” has the
potential to mislead clients and others in violation
of Rule 8.4(c), which prohibits a lawyer from engag-
ing in conduct involving dishonesty, fraud, deceit,
or misrepresentation.

Must an attorney residing in Florida and practicing
law in New York over the internet maintain a physical
office in New York?

20.

The inquiry raises a final question: may the inquir-
er practice law in New York via the internet if he
resides in Florida and does not maintain a physi-
cal office in New York? While this Committee does
not opine upon questions of law, we note that New
York Judiciary Law § 470 provides that a non-resi-
dent attorney admitted in New York may practice
law in New York only if that attorney maintains
an office for the practice of law in New York, and
this requirement has been upheld by the New York

Court of Appeals and the Second Circuit Court of
Appeals. See Schoenefeld v. State of New York, 25 N.Y.
3d 22 (2015) (holding that a New York attorney who
resides outside New York must maintain a physical
office in New York); Schoenefeld v. State of New York,
821 E.3d 273 (2d Cir. 2015) (rejecting a constitutional
challenge to § 470’s physical office requirement). As
we noted in N.Y. State 1025 | 21 (2014), a lawyer
is “required to comply with applicable law,” and
a violation of Judiciary Law § 470 “may adversely
reflect on the lawyer’s honesty, trustworthiness or
fitness,” which would violate Rule 8.4(b). There-
fore, to be entitled to practice law in New York, a
non-resident member of the New York bar “must
have an office that meets minimum requirements
of Judiciary Law § 470 ....” N.Y. State 1025 ] 22.
But as in Opinion 1025, since this Committee does
not decide issues of law, we offer no opinion as to
what type of “physical office” Judiciary Law § 470
requires.

CONCLUSION

21.

22.

23.

(15-21)

A New York lawyer may perform divorce media-
tion services for New York clients from his office in
another state, provided that he makes effective dis-
closure of the differences in his role as mediator/
neutral and lawyer and explains that he is not rep-
resenting either party when he serves as a mediator.
Where the mediation is successful, the lawyer may
thereafter represent one of the parties to prepare a
settlement agreement or other papers for the client
to file pro se in the divorce proceeding, provided the
lawyer obtains informed written consent from the
non-represented mediation party.

A New York lawyer may also, in a pending or con-
templated divorce action, enter a limited scope re-
tainer with New York clients undertaking to pro-
vide legal advice, negotiate a settlement, or prepare
legal documents for filing by the client pro se with
a court in New York, provided the lawyer informs
the prospective client regarding the relative risks of
limited representation and benefits of full-service
representation. In connection with providing these
legal services, the New York lawyer cannot call
himself a “legal consultant” instead of a lawyer.

A New York lawyer who resides in Florida but rep-
resents New York divorce clients over the internet
from his law office in Florida must comply with the
physical office requirement of New York Judiciary
Law § 470.
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Opinion 1237 (02/01/2022)

Topic: Conflict of interest and referral fees; serving as
lawyer on a real estate transaction referred by real estate
broker associated with lawyer’s real estate agency

Digest: A lawyer may not accept the referral of real
estate closings from a real estate agent who is associated
with a real estate company owned by the lawyer where
the real estate agent and the real estate company will
split the brokerage commission earned on the real estate
transaction, regardless of whether the attorney agrees
to waive in favor of the real estate clients the portion of
the real estate commission due to his real estate agency.

Rules: 1.7(a)(2); 1.7(b); 7.2(a)

FACTS
1.

The inquirer, an attorney and real estate broker, is
an owner and principal of a real estate company,
separate from his law practice, that offers real es-
tate brokerage services. At this time, the only other
brokers associated with the real estate company are
his mother and a friend. Historically, the real es-
tate company has performed real estate brokerage
services primarily for family and friends. The at-
torney has not performed legal services on matters
for which he has earned a brokerage commission.
Where the attorney has performed legal services in
relation to a sale on which he was also a broker, he
has waived any brokerage commission in favor of
the client.

Another real estate agent is considering leaving that
agent’s current real estate brokerage agency to join
the attorney’s real estate company. This real estate
agent is more active than the brokers currently as-
sociated with the lawyer’s real estate company. The
real estate agent and the real estate company will
split the commissions earned as a result of broker-
ing real estate transactions in accordance with a pre-
agreed percentage breakdown.

At his current agency, the real estate agent refers
some of his real estate clients to the attorney, by in-
cluding the attorney’s name alongside the names
of other attorneys. After associating with the attor-
ney’s brokerage firm, the real estate agent would
like to continue referring potential clients to the at-
torney to perform legal services.

QUESTIONS

4.

May a lawyer accept the referral of real estate clos-
ings from a real estate agent who is associated with
a real estate company owned by the lawyer where
the real estate agent and the real estate company
owned by the attorney will split the brokerage com-
missions earned on the real estate transaction?

5. If not, may the lawyer accept the referral if his real

estate company were to waive in favor of the real
estate clients the portion of the real estate commis-
sion due to his real estate company, while allowing
the associated real estate broker to keep his agreed
share of such commissions?

OPINION

6. The general provisions addressing conflicts of inter-

est relating to current clients are set forth in Rule
1.7 of the New York Rules of Professional Conduct
(the “Rules”). A lawyer with a conflict of interest as
defined by Rule 1.7(a) may not represent a client
unless the conflict is both waivable and properly
waived by the client under Rule 1.7(b).

Rule 1.7(a)(2) defines a “personal interest” conflict
as arising when a reasonable lawyer would con-
clude that “there is a significant risk that the law-
yer’s professional judgment on behalf of a client will
be adversely affected by the lawyer’s own financial,
business, property or other personal interests.”

Our opinions have consistently concluded that a
conflict arises when a lawyer acts as a lawyer and
a broker in the same real estate transaction. They
have also concluded that such conflicts are per se
non-waivable. N.Y. State 1043 (2015) (“we have long
and consistently stated that a lawyer may not act as
a lawyer and a broker in the same real estate trans-
action, with or without client consent, and whether
or not the lawyer charges for legal services”); N.Y.
State 1177 (2017) (“A lawyer who receives a broker’s
commission in a real estate transaction may not also
serve as the lawyer for the buyers [without charging
for the service], even if the buyers are long-time cli-
ents and friends and have requested both kinds of
services.”). We have reasoned that, where a lawyer
acts as both broker and lawyer in the same transac-
tion, “the broker’s personal and financial interest in
closing the transaction interferes with the lawyer’s
ability to render independent legal advice with re-
spect to the transaction consistent with the princi-
ples now embodied in Rule of Professional Conduct
1.7(a) . . . .” That is because “a lawyer should not
have a personal stake in the advice rendered, and
a broker who is paid only if the transaction closes
cannot be fully independent in advising the client
as a lawyer.” N.Y. State 916 (2012); see also N.Y.
State 933 {7 (2012) (“the personal interest of a law-
yer-real estate broker in the brokerage fee that will
be generated by a closing of a real estate transac-
tion so conflicts with the lawyer’s responsibility to
provide independent legal judgment with respect
to that transaction as to preclude the dual roles and
to make the conflict non-consentable by the client”);
N.Y. State 1015 (2014) (quoting N.Y. State 753 and
citing later opinions).
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9.

10.

11.

12.

13.

As owner of the real estate company offering real
estate brokerage services, the inquirer has a finan-
cial interest in the brokerage commissions that as-
sociated brokers generate and split with that real
estate company. Our prior opinions make clear
that the lawyer cannot also provide legal services
with respect to real estate transactions that gener-
ate a commission for the real estate company. The
arrangement would convey upon the lawyer a fi-
nancial interest in the real estate transactions that
would interfere with the lawyer’s ability to be fully
independent in giving legal advice to the clients. It
would therefore constitute a per se non-waivable
conflict as in our prior opinions noted above.

Citing N.Y. State 1208 (2020), the inquirer asks
whether the same result would adhere if his real
estate company were to waive in favor of the real
estate clients the portion of the real estate commis-
sion due to his real estate company, while allowing
the associated real estate broker to keep his agreed
share of such brokerage commissions.

The issue in Opinion 1208 was whether an attorney
could accept referrals for real estate closings from
her paralegal who was also a real estate broker. Be-
cause the attorney had no financial interest in the
paralegal-broker’s commission, we concluded that
the referrals “did not trigger the per se non-waiv-
able conflict that was present in N.Y. State. 916 and
N.Y. State 1043.” Accordingly, the appropriate in-
quiry was whether or not, under the particular facts
and circumstances, a referral by the paralegal-bro-
ker created a “significant risk that the lawyer’s in-
terest would be adversely affected by the lawyer’s
own financial, business, property or other person-
al interests.” If a significant risk did not exist, then
no Rule 1.7(a)(2) conflict arose. If a substantial risk
did exist, then the attorney could accept the referral
only upon satisfying the exceptions set forth in Rule
1.7(b), including informed written client consent.

In Opinion 1208, the real estate clients would owe
the same amount in commission regardless of
whether the inquiring attorney, or some other at-
torney, provided legal services in connection with
the closing. By contrast, under the fact pattern de-
scribed here, any clients of the real estate broker
who choose to avail themselves of the inquirer’s le-
gal services in connection with a referred real estate
transaction will receive a discount to the real estate
commission they owe with respect to the referred
real estate transaction.

The inquirer’s proposal to waive the real estate
company’s portion of the commission owed by the
real estate clients implicates Rule 7.2(a), relating to
“Payment for Referrals.” With certain exceptions not
implicated here, Rule 7.2(a) provides that “[a] law-
yer shall not compensate or give anything of value

14.

15.

to a person or organization to recommend or obtain
employment by a client, or as a reward for having
made a recommendation resulting in employment
by a client.” In exchange for the real estate broker’s
referrals, the inquirer proposes to provide the real
estate broker with the ability to charge the clients
who hire the inquirer a lower commission without
a corresponding reduction in the amount the broker
will earn as a commission. Because this ability to
charge a lower commission constitutes “something
of value” that is given in exchange for a referral, the
arrangement would violate Rule 7.2(a).

In N.Y. State 845 part C (2010), the question was
whether a broker may share part of her brokerage
commission with a referring lawyer who represents
a buyer or seller in the transaction if the referring
lawyer obtains informed client consent and remits
or credits the referral fee to the client. In considering
the question, we acknowledged that “the attorney
will . .. have an incentive to refer real estate clients
to a broker who pays a referral fee (i.e., shares her
commission)” even where the lawyer remits or
credits the referral fee to the client “because the re-
ferral fee (in effect a reduced real estate broker com-
mission) will enable the attorney to offer potential
clients a reduced brokerage fee (or an equivalent
cash payment or credit) for utilizing the attorney’s
services, thus attracting more business to the attor-
ney.” We nevertheless approved the payment of
part of the brokerage commission in exchange for
recommending the broker — where accompanied
by informed client consent and a remittance of the
commission to the client — because, “although a re-
ferral fee gives the lawyer a financial incentive to
refer a client to that particular broker even if the fee
is passed on to the client, clients are generally aware
that they have many real estate brokers to choose
from, and clients are generally capable of evaluat-
ing different brokers.” q 18.

In N.Y. State 845 part C (2010), the attorney was able
to offer a reduced fee as a result of referring busi-
ness to a real estate broker. By contrast, the inquirer
here posits a circumstance where the attorney is en-
abling the real estate broker to enjoy the possibility
of enhanced business prospects resulting from a re-
duced brokerage commission in connection with re-
ferrals to the attorney. Our opinions have indicated
that the former is acceptable, at least under certain
circumstances. See N.Y. State 845 part C. Rule 7.2(a)
makes clear that the latter is not.

CONCLUSION
16.

A lawyer may not accept the referral of real estate
closings from a real estate agent who is associated
with a real estate company owned by the lawyer
where the real estate agent and the real estate com-
pany will split the brokerage commission earned on
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the real estate transaction, regardless of whether the
attorney agrees to waive in favor of the real estate
clients the portion of the real estate commission due
to his real estate agency.

(01-22)

Opinion 1238 (03/14/2022)

Topic: Conflict of interest; full-time attorney in
county attorney’s office with part-time outside practice

Digest: A full-time lawyer in a county attorney’s
office who represents the county in civil litigation in
state and federal courts may represent private clients
in family court, or accept appointments as assigned
counsel to represent indigent persons in family court,
provided neither the county nor any of its agencies
is a party to the proceeding and either no conflict of
interest exists under Rule 1.7(a) or, if there is a waivable
conflict, both the county and the family court client give
informed consent to the conflict, confirmed in writing,
pursuant to Rule 1.7(b)(4).

Rules: 1.0(h), 1.7 (a)-(b), 1.10(a), 1.11()

FACTS

1. The inquirer is a permanent, full-time attorney in
the county attorney’s office, assigned to defend the
county in civil litigation in state and federal courts.
Neither the inquirer nor any other lawyer in the
county attorney’s office appears in family court as
a member of the county attorney’s office, but the
county is represented in family court by counsel in
the Family Law Division of the county’s Depart-
ment of Social Services.

2. Assignments to represent indigent clients in crim-
inal cases and family court matters are made pur-
suant to the 18-B program, which is governed by
a contract between the county and the county bar
association. The inquirer did not draft or negotiate
that contract, and inquirer plays no role in approv-
ing assigned counsel appointments or claims for
compensation.

3. With the permission of the county attorney, the in-
quirer has embarked upon the private practice of
law while retaining his position in the county at-
torney’s office. In his private practice, the inquirer
declines representation in any family court matter
in which the county is a party.

QUESTION

4. May a full-time assistant county attorney represent
clients in family court matters in which the county
is not a party, including assigned counsel matters
pursuant to the 18-B program?

OPINION

5. This committee has established and repeatedly af-
firmed a per se rule that prohibits a part-time pros-
ecutor from representing a defendant in a criminal
proceeding anywhere in New York state. See e.g.,
N.Y. State 788 (2005); N.Y. State 657 (1993); N.Y.
State 184 (1971); N.Y. State 171 (1970).

6. In N.Y. State 800 (2006), however, when faced with
a part-time prosecutor who proposed to represent
indigent persons in family court proceedings in an
adjacent county, we declined to extend the per se
prohibition. Instead, we identified three types of
family court proceedings in which the part-time
prosecutor would be barred from representation: (a)
matters in which the prosecutor was then working
or had previously worked with the law enforcement
officials involved, (b) juvenile delinquency proceed-
ings and (c) cases involving Persons in Need of Su-
pervision (PINS). Id. I 5.

7. Outside these strictures, we opined that whether
the part-time prosecutor could accept a family court
assignment depended “on all the relevant facts and
circumstances.” Id. 4. We said:

The attorney must avoid all conflicts of in-
terest, ensuring that neither the attorney’s
own interests, nor the attorney’s simulta-
neous work as a prosecutor preclude the
attorney from exercising independent
judgment on behalf of his or her clients. In
many cases, a conflict might not be appar-
ent at the outset of the case. For this rea-
son, the attorney must be careful to avoid
cases where a conflict is likely to occur.
N.Y. State 800 ] 4 (footnotes omitted).

8. In N.Y. State 1074 (2015) we applied the same
facts-and-circumstances test to a part-time Depart-
ment of Social Services attorney who wanted to ac-
cept assignments to represent indigent persons in
criminal and family court matters, noting that the
attorney had made a “well advised” decision not
to accept child abuse and neglect cases from the
assigned counsel program, two additional types of
family court proceedings which we deemed “off
limits” under the rationale of N.Y. State 800. Id. ] 6.
In importing the part-time prosecutor facts-and-cir-
cumstances test to the Department of Social Services
attorney we concluded:

We cannot say that the Rules invariably
forbid a lawyer to accept the representa-
tion of an indigent defendant in a traffic
violation merely by virtue of the lawyer’s
role as a part-time lawyer handling Med-
icaid, paternity, or child support issues
for the Department of Social Services.
Likewise, we cannot say that the Rules in-
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9.

10.

11.

variably forbid a lawyer to accept a rep-
resentation in a family court proceeding
between, say, two private individuals in
which the Department of Social Services
has no involvement. N.Y. State 1074 5.

Here, a full-time assistant county attorney wants
to represent clients in family court proceedings to
which the county is not a party, including assigned
counsel 18-B matters. Neither he nor any other at-
torney in the county attorney’s office represents
the county in juvenile delinquency, PINS, or child
abuse or neglect cases. In our view, provided that
law enforcement officers with whom the attorney is
working or with whom he has previously worked
as assistant county are not involved in the family
court proceeding, there is no basis in the Rules or
in our prior opinions that would give rise to a per
se prohibition. As in N.Y. State 800 and N.Y. State
1074, the ethical propriety of each intended fami-
ly court representation would be governed by the
same facts-and-circumstances test.

Our conclusion is consistent with our most recent
opinion in this area, N.Y. State 1219 7 (2021),
where we opined that the inquirer, a part-time as-
sistant county attorney, was not subject to a “per se
bar” on representing convicted defendants in state
parole violation hearings where “(1) the inquirer’s
practice as a part-time county attorney is entirely
civil, as is all of the work of the county attorney’s
office; (2) the inquirer would not appear before
any county judges or officials in the contemplated
parole work; and (3) a violation or construction of
county law is not typically at issue in parole viola-
tion hearings or appeals.” Rather, we noted “[t]here
may be . . . particular cases in which the inquirer
would have a conflict. For example, if the conduct
of County employees is involved in the parole vi-
olation, or the parole violation defendant is a par-
ty to a civil case brought by the County Attorney’s
Office, the inquirer might have a conflict.” Id. | 8
(citing N.Y. State 1074 ] 8 (2015) and N.Y. State 800
99 5-6 (2006)).

In applying the facts-and-circumstances test here,
two important factors regarding the inquirer’s prac-
tice are the full-time character of the inquirer’s pub-
lic practice, and the particular sensitivity of family
law matters. Especially in this context, the inquir-
er’s family court representation could give rise to
situations where a reasonable lawyer would con-
clude there is a significant risk that the attorney’s
professional judgment would be adversely affect-
ed by his personal interests, including his status in
the county attorney’s office, under Rule 1.7(a)(2) of
the New York Rules of Professional Conduct (the
“Rules”). Specifically, Rule 1.7 (a)(2) provides:

12.

13.

14.

(a) Except as provided in paragraph (b),
a lawyer shall not represent a client if a
reasonable lawyer would conclude that
either:

(1) ***; or

(2) there is a significant risk that the law-
yer’s professional judgment on behalf of
a client will be adversely affected by the
lawyer’s own financial, business, proper-
ty, or other personal interests.

For example, county policies that concern child pro-
tective services, adoption, custody and visitation,
support, family offense, guardianship, delinquency,
paternity, foster care, or other county policies and
procedures affecting children and families may be
implicated in a family court case. See N.Y. State 800.
An assistant county attorney representing a private
or an assigned counsel client in such a case may feel
constrained in advancing the most advantageous or
persuasive legal arguments, or in pursuing the most
promising factual inquiries, if those actions might
embarrass county officials or conflict with county
policy and risk antagonizing the county attorney.

If the inquirer determines that a conflict of interest
exists in a particular matter under Rule 1.7(a)(2), the
lawyer’s representation may nonetheless be permit-
ted under Rule 1.7(b) which provides:

(b) Notwithstanding the existence of a
concurrent conflict of interest under para-
graph (a), a lawyer may represent a client
if:

(1) the lawyer reasonably believes that
the lawyer will be able to provide com-
petent and diligent representation to
each affected client;

(2) the representation is not prohibited
by law;

(3) the representation does not involve
the assertion of a claim by one client
against another client represented by
the lawyer in the same litigation or other
proceeding before a tribunal; and

(4) each affected client gives informed
consent, confirmed in writing.

We have previously opined that government may
waive a conflict pursuant to Rule 1.7(b), provided
the conflict is waivable under the Rules and “(i) the
lawyer was reasonably certain both that the entity
was legally authorized to waive the conflict of in-
terest and that all legal prerequisites to the consent
had been satisfied and (ii) the lawyer reasonably
believed that the process by which the consent was
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15.

16.

17.

18

19.

granted was sufficient to preclude any reasonable
perception that the consent was provided in a man-
ner inconsistent with the public trust.” N.Y. State
1130 15 (2017).

Even if there is no conflict or if there is a waivable
conflict and informed consent to the representation
is properly sought and secured from both the coun-
ty and the Family Court client, three caveats are in
order.

First, this committee’s jurisdiction is limited to the
Rules and we do not opine on questions of law.
Therefore, the inquirer should be mindful that, in-
dependent of any ethical concerns, his proposed
conduct may violate a statute, local law, or munici-
pal ethics code concerning outside private employ-
ment by an assistant county attorney.

Second, Rule 1.11(f)(2) cautions that a lawyer who
holds public office shall not “use the public position
to influence, or attempt to influence, a tribunal to
act in favor of the lawyer or of a client.” See also N.Y.
State 1065 { 11 (2015) (“even assuming there is no
conflict under Rule 1.7(a), the inquirer is prohibit-
ed from using any influence he may have as a pub-
lic official to influence or attempt to influence, any
tribunal to act in favor of the [inquirer’s] proposed
client.”).

. Third, our conclusion might be different if the attor-

neys in the Family Law Division of the Department
of Social Services were considered to be part of the
same “law firm” as the county attorney’s office. See
Rule 1.0(h) (definition of “firm” and “law firm” in-
cludes a “government law office.” That is because
our analysis relies heavily on the fact that the coun-
ty attorney’s office, and the inquirer, are engaged
exclusively in civil practice and the attorneys in the
Family Law Division represent the Department of
Social Services in all family court matters.

We have opined that the defense function in juve-
nile delinquency proceedings “although not catego-
rized as ‘criminal’ is indistinguishable from defense
in an adult criminal proceeding” and that “PINS
proceedings are functionally indistinguishable
from juvenile delinquency proceedings” (N.Y. State
800 19 7, 8). Citing N.Y. State 657 (1993) and N.Y.
State 788 (2009), we have also opined:

The role of the Social Services attorney
when prosecuting child abuse and neglect
proceedings is comparable to the role of
the D.A.’s office in criminal prosecutions.
In both, the attorney represents the inter-
ests of the state in matters with grave con-
sequences (incarceration in one, custody
and parentage in the other). Like the D.A.
in criminal prosecutions, the Social Ser-

20.

vices prosecutor has a special role that is
“inherently incompatible” with the role of
defense counsel. N.Y. State 859 q 13 (2011).

Accordingly, following the broadening of the per
se rule that prohibits a part-time prosecutor from
representing a defendant in a criminal proceeding
anywhere in New York State to include Department
of Social Service and assistant county attorneys
who prosecute these quasi-criminal matters in fam-
ily court, if the attorneys in the Family Law Divi-
sion here prosecute juvenile delinquency, PINS or
child abuse and neglect proceedings, which appears
likely, its lawyers would not be permitted to accept
private clients or 18-B counsel assignments to de-
fend such matters in the family court. That per se
prohibition would apply to the inquirer if the two
offices are, in effect, the same law firm for imputa-
tion purposes under Rules 1.10(a) which provides:
“While lawyers are associated in a firm, none of
them shall knowingly represent a client when any
one of them practicing alone would be prohibited
from doing so by Rule 1.7 . . . except as otherwise
provided therein.”

21.Whether the lawyers in the county attorney’s office

and the Family Law Division of the Department of
Social Services are in the same “firm” as defined by
Rule 1.0(h) is a “fact-intensive inquiry” that focus-
es, among other things, on (1) whether the county
attorney’s office, on the one hand, and the Family
Law Division or the Department of Social Services,
on the other hand, present themselves to the pub-
lic in a way that suggests they are a single firm; (2)
whether the lawyers in each office have mutual ac-
cess to the same information concerning the clients
that they each serve; and (3) whether the lawyers in
each office are independent from the direction and
control of supervising attorneys in the other office.
See N.Y. State 1219 9 (2021); N.Y. State 1210 I 6-8
(2020).

CONCLUSION

22.

(32-21)

A full-time lawyer in a county attorney’s office who
represents the county in civil litigation in state and
federal courts may represent private clients in fam-
ily court, or accept appointments as assigned coun-
sel to represent indigent persons in family court,
provided neither the county nor any of its agencies
is a party to the proceeding and either no conflict
of interest exists under Rule 1.7(a) or, if there is a
waivable conflict, both the county and the family
court client give informed consent to the conflict,
confirmed in writing, pursuant to Rule 1.7(b)(4).
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Opinion 1239 (03/22/2022)

Topic: An attorney’s ethical obligation when a court
orders forensic analysis of hard drive containing client
confidential information

Digest: An attorney in receipt of a court order
directing production of his hard drive containing
the confidential information of clients who have not
waived privilege or consented to disclosure, has the
obligation to advise non-waiving clients of the existence
of the court order. Absent the clients” informed consent
to waiver of the attorney-client privilege and consent
to disclosure, an attorney must consult with the non-
waiving clients about the reasonable steps necessary to
avoid or limit production of confidential information
and undertake those steps before complying with the
court order.

Rules: 1.0(), 1.4 (a)(1), 1.4(a)(3), 1.6(a), 1.6(b)(6)

FACTS

1. The inquirer is an attorney who provided transac-
tional services to a client who is now in litigation
over the transaction. The attorney has received a tri-
al court order directing him to turn over for a foren-
sic analysis a hard drive in a computer that contains
data of the client (who has waived the attorney-cli-
ent privilege) but also contains the data of non-par-
ty clients who have not waived the attorney-client
privilege or consented to the disclosure of their con-
fidential information.

QUESTIONS

2. When confronted with a discovery order requiring
production of data stored on a lawyer’s hard drive,
what steps must the lawyer take to protect the con-
fidential information of other clients stored on that
hard drive who are not parties to the litigation and
who have not waived the attorney-client privilege
or consented to the disclosure of the client’s confi-
dential information?

OPINION

3. Rule 1.6(a) of the Rules of Professional Conduct (the
“Rules”) provides “A lawyer shall not knowingly
reveal confidential information, as defined in this
Rule, or use such information to the disadvantage of
a client or for the advantage of the lawyer or a third
person, unless the client gives informed consent, as
defined in Rule 1.0(j). . .” As noted in Comment [2]
to Rule 1.6, “[a] fundamental principle in the cli-
ent-lawyer relationship is that, in the absence of the
client’s informed consent, or except as permitted or
required by these Rules, the lawyer must not know-
ingly reveal information gained during and related
to the representation, whatever its source.”

4. An exception to this Rule may be found in Rule
1.6(b)(6) providing a lawyer “may reveal or use con-
fidential information to the extent that the lawyer
reasonably believes necessary...when permitted or
required under these Rules or to comply with other
law or court order.” Although nothing in Rule 1.6(b)
mandates disclosure by the attorney, per se, other
law may require that a lawyer disclose confidential
information. Whether such other law supersedes
the protections of Rule 1.6 is generally a question
of law beyond the scope of this committee. When it
appears that disclosure is required by law or court
order — as here, for example, as a result of a trial
court discovery ruling — the lawyer must consult
with the client before making the disclosure. If the
lawyer concludes that Rule 1.6 is superseded, Rule
1.6(b)(6) provides a safe harbor allowing the lawyer
to make the disclosure as necessary to comply with
the law or court order. See Comment [12] to Rule 1.6.

5. We have addressed the lawyer’s duty of reasonable
care to avoid the disclosure of a client’s confiden-
tial information in a number of different contexts.
See, e.g., N.Y. State 1020 (2014) (cloud storage); N.Y.
State 940 (2012) (off-site backup tapes); N.Y. State
939 (2012) (office sharing); N.Y. State. 842 (2010) (on-
line data storage). What is reasonable in the specific
context of an already issued court order directing
the production of confidential information has been
addressed in the Comments to Rule 1.6:

A tribunal or government entity claim-
ing authority pursuant to other law to
compel disclosure may order a lawyer to
reveal confidential information. Absent
informed consent of the client to comply
with the order, the lawyer should assert
on behalf of the client nonfrivolous argu-
ments that the order is not authorized by
law, the information sought is protected
against disclosure by applicable privilege
or other law, or the law is invalid or defec-
tive for some other reason. In the event of
an adverse ruling, the lawyer must consult
with the client to the extent required by
Rule 1.4 about the possibility of an appeal
or further challenge, unless such consulta-
tion would be prohibited by other law. If
such review is not sought or is unsuccess-
ful, paragraph (b) (6) permits the lawyer
to comply with the order. Comment [13]
to Rule 1.6.

6. To be sure, the facts before us are complicated by
the client’s waiver of the client-lawyer privilege and
consent to the disclosure of confidential informa-
tion as it pertains to that client’s communications.
That waiver, however, does not impact the lawyer’s
obligation to take reasonable steps to safeguard the
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10.

duty of confidentiality owed to the non-party cli-
ents whose interests were not represented when the
court issued its order or to notify the non-party cli-
ents of the existence of the court order.

The involvement of the confidential information
of non-waiving clients imposes upon the lawyer
an obligation to notify the affected clients of what
has occurred. In the event of an adverse ruling on
the disclosure of confidential communication—as is
the case here—Comment [13] to Rule 1.6 requires
the attorney to “consult with the client to the ex-
tent required by Rule 1.4 about the possibility of an
appeal or further challenge....” Given the general
communication obligations under Rule 1.4, the at-
torney must notify the affected clients of the extent
to which their confidential information may be sub-
ject to unauthorized review. In addition to requiring
an attorney to keep the client reasonably informed
about the status of the matter (see Rule 1.4(a)(3)),
Rule 1.4 also requires an attorney to promptly in-
form the client of any circumstance with respect to
which the client’s informed consent is required and
any material developments in the matter. See Rule
1.4(a)(1)(i) and (iii).

In N.Y. City 2017-5, the New York City Bar Associ-
ation applied Rule 1.4 to explain an attorney’s obli-
gation to advise a client when an electronic device
containing confidential information is reviewed or
seized upon a border crossing. Comparing the un-
authorized access (even if sanctioned by law) to an
attorney’s obligation to divulge the loss of a client’s
file (N.Y. City 2015-6) and the obligation to advise a
client of a significant error or omission by the attor-
ney in the rendition of legal services (N.Y. State 1992
(2016)), that committee held:

Disclosure will provide the client an op-
portunity to determine whether to file a
legal challenge, assuming one is avail-
able, or to undertake any other available
responses.

The facts present by the inquiring attorney are not
materially different. The non-waiving clients must
be consulted about the reasonable efforts the attor-
ney will undertake to preserve the confidentiality
of their confidential information stored on the law-
yer’s hard drive.

If a non-waiving non-party client is provided suffi-
cient information so as to meet the Rule 1.0(j) defi-
nition of informed consent, then that client may
waive the intrusion upon his or her confidential
information. If not, the attorney must take reason-
able steps to preserve the non-waiving non-party
clients” confidential information. Depending upon
the facts presented, the legitimate interests of the
waiving party client and the counterparty in the liti-

11.

12.

gation may be satisfied by less intrusive means than
mirroring the entire hard drive containing the con-
fidential information of the non-waiving non-party
clients.

Reasonable steps that the inquirer may take in fur-
therance of his mandatory obligation to minimize
or eliminate any impact on non-party non-waiving
clients’ confidential information include (a) seeking
to establish agreed search terms or other protocols
that a mutually acceptable ESI vendor could imple-
ment; (b) in the event the waiving client’s electron-
ic file has been stored in a fashion that allows for
segregated duplication, securing an agreement to
produce only that portion of the file that concerns
the waiving client; (c) negotiating a confidentiality
order limiting production for “attorney eyes only”;
(d) seeking the appointment of a special master
to review the privilege issues; (e) seeking in cam-
era review of the confidential information by the
court (see N.Y. State 1057 (2015)); (f) in the absence
of agreement, moving to reargue the motion lead-
ing to the court’s decision outlining less intrusive
means by which the legitimate goals of the litigation
may be advanced; (g) in the absence of a court order
revisiting the terms of the order, moving to stay en-
forcement pending appeal; and (h) appealing.

In N.Y. State 1198 (2020), this committee addressed
the obligations of a former government attorney
receiving a subpoena or court order and reached
essentially the same conclusions we reach here re-
garding consultation with the client, reasonable ef-
forts, and the safe harbor of Rule 1.6(b)(6). Review-
ing a prior American Bar Association opinion, we
stated:

In 2016, the American Bar Association
Standing Committee on Ethics and Pro-
fessional Responsibility issued Formal
Opinion 473, which detailed a lawyer’s
obligation upon receiving a subpoena re-
lating to the lawyer’s representation of a
client. The ABA Committee opined that “a
lawyer must obey a court order, subject to
any right to move the court to withdraw
or modify the order or to appeal the order.
But a lawyer facing a court order requiring
the disclosure of client confidential infor-
mation still is faced with complex, criti-
cal and fact-intensive questions on how
to respond - e.g., what challenges should
be considered, what specific information
should be disclosed, and what protective
measures should be sought. In making
these judgments the lawyer must balance
obligations inherent in the lawyer’s dual
role as an advocate for the client and an
officer of the court.” Initially, if the client is
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13.

14.

available, the lawyer must consult the cli-
ent. If instructed by the client or if the cli-
ent is unavailable, the lawyer must assert
all reasonable claims against disclosure
and seek to limit the subpoena or other
demand on any reasonable ground. ABA
Formal Opinion 473 (2016). We agree. N.Y.
State 1198 {12.

Accordingly, pursuant to the safe harbor provision
of Rule 1.6(b)(6), after consulting with the non-waiv-
ing non-party clients and taking reasonable, albeit
unsuccessful, steps to protect their confidential in-
formation, the inquirer here is not ethically required
to be held in contempt of court to protect confiden-
tial information stored on his hard drive and may
comply with the court directing the production of
his hard drive for forensic analysis.

Although N.Y. State 528 (1981) suggested that where
the order is “subject to a good faith challenge, the
lawyer should be free to postpone” compliance
with the court order directing production of con-
fidential information “pending timely exhaustion
of available further review,” we believe the better
course would be to seek a stay of enforcement from
the trial or appellate court. We also observe that
the expense associated with opposing disclosure
of the non-waiving non-party client’s confiden-
tial information in these circumstances appears to
fall on the attorney. As Comment [8a] to Rule 1.16
states “... lawyers are ordinarily better suited than
clients to foresee and provide for the burdens of
representation.”

CONCLUSION

15.

(31-21)

An attorney has the obligation to advise non-waiv-
ing clients of a court order directing duplication and
production of their confidential information. Ab-
sent the clients” informed consent to waiver of the
attorney-client privilege and consent to disclosure,
an attorney must consult with the clients about the
reasonable steps necessary to avoid or limit pro-
duction of confidential information and undertake
those steps before complying with the court order.

Opinion 1240 (04/08/2022)

Topic: Duty to protect client information stored on a
lawyer’s smartphone.

Digest: If “contacts” on a lawyer’s smartphone
include any client whose identity or other information
is confidential under Rule 1.6, then the lawyer may not
consent to share contacts with a smartphone app unless
the lawyer concludes that no human being will view
that confidential information, and that the information
will not be sold or transferred to additional third parties,
without the client’s consent.

Rules: 1.6

FACTS
1.

When the inquiring lawyer downloads or access-
es an app on his smartphone, the lawyer is some-
times asked whether the lawyer gives consent for
that app to access the lawyer’s “contacts” on the
smartphone. The lawyer’s contacts include clients
in criminal representations.

QUESTION

2.

May a lawyer consent for an app to access contacts
on the lawyer’s smartphone that include the law-
yer’s current, former or prospective clients?

OPINION

3.

Rule 1.6(c) of the New York Rules of Professional
Conduct (the “Rules”) requires a lawyer to “make
reasonable efforts to prevent the inadvertent or un-
authorized disclosure or use of, or unauthorized
access to” the confidential information of current,
former and prospective clients. Rule 1.6(a), in turn,
provides that confidential information “consists of
information gained during or relating to the repre-
sentation of a client, whatever its source, that is (a)
protected by the attorney-client privilege, (b) like-
ly to be embarrassing or detrimental to the client if
disclosed, or (c) information that the client has re-
quested be kept confidential.”

Rule 1.6(c) has been interpreted to require a lawyer
to take reasonable care to protect clients’ confiden-
tial information when carrying electronic devices
containing such information across the border (see
N.Y. City 2017-5 (2017)), when using an online stor-
age provider to store clients’ confidential informa-
tion (see N.Y. State 842 (2010)), and when sending
emails containing confidential information (see N.Y.
State 709 (1998)).

In N.Y. State 820 (2008), we applied this general
principle to a lawyer’s use of an e-mail service pro-
vider that scans e-mails for keywords and sends or
displays targeted computer-generated advertise-
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ments to the lawyer using the service based on the
words in the e-mail communications. We concluded
that using such a service is permissible if “[u]nder
the particular e-mail provider’s published privacy
policies, no individuals other than e-mail senders
and recipients read the e-mail messages, are oth-
erwise privy to their content or receive targeted
advertisements from the service provider.” We rea-
soned: “Merely scanning the content of e-mails by
computer to generate computer advertising . . . does
not pose a threat to client confidentiality, because
the practice does not increase the risk of others ob-
taining knowledge of the e-mails or access to the
emails’ content.” In contrast, we stated it would not
be permissible to use the service “if the e-mails were
reviewed by human beings or if the service provid-
er reserved the right to disclose the e-mails or the
substance of the communications to third parties
without the sender’s permission (or a lawful judi-
cial order).” Accordingly, we opined that a “lawyer
must exercise due care in selecting an e-mail service
provider to ensure that its policies and stated prac-
tices protect client confidentiality” in conformance
with these governing principles.

In N.Y. State 1088 (2016), we addressed whether
an attorney could disclose to a potential client the
names of actual clients the attorney had represented
in the same practice area. To answer that inquiry, we
needed to determine, as a threshold matter, whether
and under what circumstances the names of current
or past clients could be “confidential information,”
as defined in Rule 1.6(a). We stated, first, that clients’
names will be confidential information if the clients
have requested keeping their names confidential.
See N.Y. State 1088 ] 6 (2016). We then opined:

If the client has not requested that the law-
yer keep the client’'s name confidential,
then the lawyer must determine wheth-
er the fact of representation is generally
known and, if not, whether disclosing the
identity of the client and the fact of rep-
resentation is likely to be embarrassing or
detrimental to the client. This will depend
on the client and the specific facts and
circumstances of the representation. N.Y.
State 1088 1 7.

We discussed in Opinion 1088 what it meant to be
“generally known” within the meaning of Rule
1.6(a) (1 8) and stated, “The client is more likely to
find that disclosure of the fact of a current or pri-
or representation by a lawyer is embarrassing or
detrimental where the representation involves or
involved criminal law, bankruptcy, debt collection
or family law.” Id. ] 9. Finally, we noted there might
be other factors, other than the subject matter of
the representation, that are relevant to determine

whether the client would object to being identified
as the lawyer’s client. Id. ] 10.

Contacts stored on a smartphone typically include
one or more email addresses, work or residence
addresses, and phone numbers (collectively some-
times called “directory information”), but contacts
often also include additional non-directory infor-
mation (such as birth date or the lawyer’s relation-
ship to the contact). Social media apps may seek
access to this information to solicit more users to
the platform or to establish links between users
and enhance the user experience. Apps which sell
products or services may seek such access to pro-
mote additional sales. Apps that espouse political
or social beliefs may seek such access to disseminate
their views. These are but three examples of how an
attorney’s contacts might be exploited by an app,
but there are more, and likely many more to come.

Insofar as clients’ names constitute confidential in-
formation, a lawyer must make reasonable efforts to
prevent the unauthorized access of others to those
names, whether stored as a paper copy in a filing
cabinet, on a smartphone, or in any other electron-
ic or paper form. To that end, before an attorney
grants access to the attorney’s contacts, the attorney
must determine whether any contact—even one—
is confidential within the meaning of Rule 1.6(a). A
contact could be confidential because it reflects the
existence of a client-attorney relationship which the
client requested not be disclosed or which, based
upon particular facts and circumstances, would be
likely to be embarrassing or detrimental to the cli-
ent if disclosed. N.Y. State 1088 (2016).

Some relevant factors a lawyer should consider in
determining whether any contacts are confidential
are: (i) whether the contact information identifies the
smartphone owner as an attorney, or more specifi-
cally identifies the attorney’s area of practice (such
as criminal law, bankruptcy law, debt collection law,
or family law); (ii) whether people included in the
contacts are identified as clients, as friends, as some-
thing else, or as nothing at all; and (iii) whether the
contact information also includes email addresses,
residence addresses, telephone numbers, names of
family members or business associates, financial
data, or other personal or non-public information
that is not generally known.

If a lawyer determines that the contacts stored on
his smartphone include the confidential informa-
tion of any current or former client, the lawyer must
not consent to give access to his contacts to an app,
unless the attorney, after reasonable due diligence,
including a review of the app’s policies and stated
practices to protect user information and user pri-
vacy, concludes that such confidential contact infor-
mation will be handled in such a manner and for
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such limited purposes that it will not, absent the fidential under Rule 1.6, then the lawyer may not

client’s consent, be disclosed to additional third consent to share contacts with a smartphone app
party persons,systems or entities. See N.Y. State 820 unless the lawyer concludes that no human being
(2008). will view that confidential information, and that the
information will not be sold or transferred to addi-
CONCLUSION tional third parties, without the client’s consent.
10. If “contacts” on a lawyer’s smartphone include any (34-21)

client whose identity or other information is con-
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