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Message From the Chair

Dear Members,

With the dark cloud of COVID appearing to lift and 
spring underway, we return to a new normal. Many of us 
are back to in-person proceedings but with some remote 
hearings. Our Section has remained engaged, robust, and 
vibrant throughout the pandemic. A large number of our 
members attended the fall Section meeting in Saratoga. 
Our CLE programs were dynamic. At our Annual Meet-
ing in January, we elected Sheryl Galler as our next Chair-
elect. Ms. Galler is an excellent choice. Her track record 
of service and chair of our Finance Committee make her 
selection much deserved. At the Annual Meeting, the 
panels presented updates regarding the NLRB, collective 
bargaining, arbitration, ethics, the great resignation, and 
workplace investigations. We had many student submis-
sions for Dr. Emanuel to review for the Kenneth D. Stein 
Memorial Writing Competition and the Samuel M. Kay-
nard Memorial Student Award, and this edition includes 
the winning submissions. 

In February 2022, we continued our new tradition of 
celebrating Black History Month with esteemed modera-
tor Melissa Woods and a panel of outstanding advocates, 
including Monte Chandler, Derek Sells, Taren Greenidge, 
Adrian Neil, and Pamela Fynes. It’s been a pleasure work-
ing with Patrick Meany, our Section’s new NYSBA liaison. 

Our Public Sector 
Committee is busy plan-
ning an in-person pro-
gram on June 10, 2022, 
in Albany, and editors 
Subhash Viswanathan, 
Tyler Hendry, and Julie 
Torrey have been busy 
preparing this spring 
edition of the Labor and 
Employment Law Journal. 

As we move for-
ward, I’m looking for-
ward to our fall 2022 
meeting in picturesque 
Cooperstown on Sep-
tember 15-18, 2022. As the world turns, our focus remains 
the same: the enduring quest for justice, due process, fun-
damental fairness, freedom, and democracy. I’m proud to 
serve as Section Chair and look forward to transitioning 
leadership to Bob Boreanaz on June 1, 2022. Please enjoy 
this edition of the Journal. 

Warm Regards,

Timothy S. Taylor

		

If you have written an article you would like considered 
for publication, or have an idea for one, please contact 
any one of the editors:

	 Tyler Hendry:			   tyler.Henry@hsf.com 
	 Julie Torrey:			   jtorreyadr@gmail.com 	 
	 Subhash Viswanathan: 		 sviswanathan@bsk.com

Articles should be submitted in electronic document format  
(pdfs are NOT acceptable), along with biographical information.

N E W  Y O R K  S T A T E  B A R  A S S O C I A T I O N

Request for Articles
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Q&A: Ethical Issues Regarding Demand Letters
By Colin Leonard

Question
I represent an employer who received a letter from a 

lawyer. The letter states the lawyer represents a former 
employee of my client who claims she was subject to un-
lawful discrimination. Among other statements in the let-
ter, it provides that “unless this matter is brought to an ac-
ceptable resolution by January 31, the attached complaint 
will be filed with the appropriate state or federal agency.” 
Accompanying the letter is a 45-page complaint. 

It is now nearly a year later; consistent with my cli-
ent’s instruction, I did not respond to the demand letter 
and the complaint never was filed. 

Has the lawyer who threatened to file the complaint, 
but never did, engaged in unethical conduct in violation of 
the Rules of Professional Conduct (“Rules”)?

Answer
We all have prepared them. Or received them. Or both. 

The ominous demand letter, made all the more convincing 
when accompanied by a fully framed complaint, ready for 
filing.

Here, the lawyer for the former employee stated in 
no uncertain terms, that the complaint “will be” filed. No 
equivocation. It was even put in underline/bold format so 
no one would miss it. But alas, it never was filed. (And for 
purposes of this exercise, let’s put aside the irrationality 
of a lawyer spending the time and effort to develop and 
draft a 45-page complaint, but never file it or resolve the 
matter).

As lawyers, we know that in our conduct we are held 
to a higher standard in many respects. In particular, the 
Rules prohibit a lawyer, in the course of representing a cli-
ent, from “knowingly making a false statement of fact or 
law to a third person.” Rule 4.1. Even outside the context of 
representing a client, a lawyer commits misconduct where 
she engages in conduct involving “dishonesty, fraud, de-
ceit or misrepresentation.” Rule 8.4(c).

In a recent opinion of the New York State Bar Asso-
ciation’s Committee on Professional Ethics, the commit-
tee concluded that in most cases the lawyer’s threat of an 
intention to file the complaint will not rise to the level of 
a false statement of fact. Opinion 1228 (August 30, 2021). 
In reaching this conclusion, the committee recognized the 
various uncertainties that clients face prior to commenc-
ing a lawsuit: What will the fees be? Is additional legal 
research or factual investigation needed? Moreover, some 

clients will make a final determination on proceeding only 
after seeing how (or if) the other party responds. 

Of course, if the client expresses the view that under 
no circumstances will she commence a lawsuit against her 
former employer, then the threat to file the complaint is 
false and is prohibited conduct under the Rules. But this 
circumstance, according to the committee, would be infre-
quent and considered unusual.

Finally, in an expression of caution, the opinion rec-
ognizes the applicability of the prohibition on a lawyer 
engaging in “frivolous conduct.” Rule 3.1(b). A lawyer 
engages in frivolous conduct where, among other things, 
the lawyer knowingly advances a claim or defense that is 
unwarranted under existing law (except where the lawyer 
has a good faith argument for extension, modification or 
reversal of existing law) or where the lawyer knowingly 
asserts “material factual statements that are false.” Rule 
3.1(b)(1) and (3). If the draft complaint or the demand 
letter is frivolous (within the meaning of Rule 3.1), then 
the sending of these items would constitute an attempt to 
violate the Rules, which is itself an ethical violation under 
Rule 8.4(a).

The moral of the story? Include the draft complaint 
with your demand letter if you want and even threaten to 
file it. But be guided by the need to avoid always frivolous 
conduct.

Colin Leonard, former editor-in-chief of the Labor and 
Employment Law Journal, is a management-side labor 
and employment lawyer at Bond, Schoeneck & King in 
Syracuse. He can be reached at cleonard@bsk.com. 



NYSBA  Labor and Employment Law Journal  |  2022  |  Vol. 46  |  No. 1  	 5

•	Details of the EEOC guidance may be found on the 
Labor and Employment Section webpage.*

II. New York State Law Updates

A. 	 Prevailing wage for delivery and hauling of 
supply construction materials (S.255-B/A.1106-B)

•	On December 31, 2021, Governor Hochul signed 
a bill into law that amends the public work provi-
sions of § 220 of the New York Labor Law. The bill 
requires payment of the prevailing wage for work 
involving delivery and hauling of construction ma-
terials on public work projects.3

•	Details and the full text of the bill may be found on 
the Labor and Employment Section webpage.*

B.	 New York Paid Family Leave amendments

1. Increase to cap for intermittent leave (amendment 
to 12 N.Y.C.R.R. 380-2.5(c))

•	On December 30, 2021, the New York State Work-
ers’ Compensation Board amended the New York 
Paid Family Leave Benefits Law (PFL) by remov-
ing the 60-day intermittent leave cap for employ-
ees who average five or more days per week. Now, 
employees may be entitled to up to 72 days of in-
termittent PFL.4

•	Details of the amendment may be found on the La-
bor and Employment Section webpage.*

2. Addition of sibling to the definition of family mem-
ber for PFL (S.2928-A/A.06098-A).

•	On November 1, 2021, Governor Hochul signed 
a bill to expand the definition of family member 
under the PFL to allow caring for siblings; the ex-
panded definition goes into effect on January 1, 
2023.5

Since the end of the 2021 legislative session last June, 
New York State and New York City have seen several 
changes. Changes in leadership, from Governor Cuomo 
to Governor Hochul and Mayor Bill De Blasio to Mayor 
Eric Adams. A change in the workplace, from fully remote 
employees during much of the pandemic to many return-
ing to the office. And a change in the job market, where 
several employers are vying to retain and attract top tal-
ent through increased pay and perquisites during a period 
identified as the Great Resignation.

Concurrently, New York’s legal landscape has changed 
as well. With several amended and newly enacted federal, 
state and city labor and employment laws, this article pro-
vides brief a summary of each.

I. Federal Law Update
A. EEOC

When COVID-19 is a disability under Title I of ADA and 
Section 501 of the Rehabilitation Act

•	On December 14, 2021, the Equal Employment Op-
portunity Commission (EEOC) clarified that an 
applicant’s or employee’s COVID-19 may be con-
sidered a disability when COVID-19 causes impair-
ments that are themselves disabilities under the 
ADA. Mild symptoms that resolve are not consid-
ered a disability; however, more severe symptoms 
that do not resolve are entitled to a reasonable ac-
commodation if the condition requires it and the 
accommodation is not an undue hardship for the 
employer.1

•	The EEOC also warned that an employer risks vio-
lating the ADA if it relies on myths, fears or stereo-
types about a condition and prevents an employ-
ee’s return to work once the employee is no longer 
infectious.2

Legislative Update: A Brief Overview of New Laws and 
Proposed Legislation
By Kenneth R. Shaw
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•	The full text of the legislation may be found on the 
Labor and Employment Section webpage.*

C. 	 Continuance of unemployment benefits for  
compelling family reasons (S.2623 /A.6080)

•	Effective December 22, 2021, individuals will not 
be disqualified from receiving unemployment in-
surance benefits if they voluntarily separate from 
employment due to child care obligations, and they 
have made reasonable efforts to secure alternative 
child care.6

•	The full text of the legislation may be found on the 
Labor and Employment Section webpage.*

D.	 Electronic monitoring law (S.2628/A.430)

•	Effective May 7, 2022, all private employers in New 
York must notify employees if they intend to moni-
tor work phones, email, or the internet use of its 
employees.7

Under the law employers must advise employees that:

•	Any and all telephone conversations or transmis-
sions, or internet access or usage by an employee by 
any electronic device or system, including but not 
limited to the use of a computer, telephone, wire, ra-
dio, or electromagnetic, photo-electronic, or photo-
optical systems may be subject to monitoring at any 
and all times and by any and all lawful means.

•	The full text of the legislation may be found on the 
Labor and Employment Section webpage.*

E.	 Expanded whistleblower protections 
(S.4394-A/A.5144-A)

•	Effective January 26, 2022, § 740 of the Labor Law 
was amended to (1) expand whistleblower protec-
tions to former employees and independent con-
tractors, and (2) significantly expands the definition 
of protected activities to include employees who 
have a reasonable belief of (and not just known) 
violations of any law, rule or regulation, or conduct 
that the employee reasonably believes poses a sub-
stantial and specific danger to the public health or 
safety.8

•	The amendments also increase the statute of limita-
tions from one to two years and require employers 
to post a § 740 notice in the workplace.9

•	The full text of the legislation may be found on the 
Labor and Employment Section webpage.*

F. 	 Changes to shared work program petition process 
(S.17-A/A.7373-A)

•	Effective October 23, 2021, any group of employees 
who reasonably expect to experience an employ-
ment loss as a result or a reduction in workforce or 

who have suffered such a reduction now have the 
right to petition their employer in writing to encour-
age the employer to apply to participate in a shared 
work program.10

•	An employer has seven days to respond to the peti-
tion in writing, but it is not required to implement 
the program.

•	The full text of the legislation may be found on the 
Labor and Employment Section webpage.*

G.	 Workplace safety and pay legislation

On Labor Day, September 6, 2021, Governor Hochul 
signed four pieces of legislation designed to boost work-
place safety and pay workers more. More details regard-
ing these bills may be found on the Labor and Employ-
ment Section webpage.*

1. Establishes speed violation monitoring systems in 
work zones (S.4682-B/A.485-B)

•	Protects highway workers by establishing speed 
violation monitoring systems in work zones 
by means of photo devices and related notices 
of liability and adjudication of certain traffic 
infractions.11

2. Makes contractors liable for wages paid to subcon-
tractors (S.2766-C/A.3350-A).

•	Makes general contractors on construction proj-
ects jointly liable for wages owed to employees of 
their subcontractors.12

3. Requires employers to pay prevailing wage rates to 
building service employees at co-ops and condos that 
receive certain tax abatements (S.6350-A/A.7434-A).

•	Employers must pay prevailing wages to building 
services employees at co-ops and condominiums 
that receive tax abatements under § 467a of the tax 
law.13

•	The law applies to buildings with an average unit 
assessed value of more than $60,000, with certain 
exceptions.14

4. Extends shared work benefits (S.4049/A.5678).

• Amends the cap on shared work benefits from 26 
consecutive weeks to an amount of time equal to 
26 weeks’ worth of benefits. The program also al-
lows employers to keep employees and avoid lay-
offs by allowing staff to receive partial unemploy-
ment benefits while working reduced hours.15

H.	 The New York Health and Essential Rights Act and 
subsequent COVID-19 designation as an airborne 
infectious disease

•	The New York Health and Essential Rights Act (the 
“NY HERO Act”) was passed into law in May 2021. 
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III. New York City Law Updates

A. 	 Required salary listings for job postings  
(Int. 1208-B)

•	Effective May 15, 2022, New York City employers 
with four or more employees will be required to in-
clude a “good faith” minimum and maximum sala-
ry range for all job postings for positions performed 
within New York City.21

•	The full text of the legislation may be found on the 
Labor and Employment Section webpage.*

•	New York State is also considered a similar salary 
listing requirement to amend the New York Labor 
Law; the legislation was referred to the Labor Com-
mittee on January 5, 2022, and no further action has 
been taken.22

B. 	 Amendments to the New York City Fair Chance Act 
(Int. 1314-A)

•	On July 29, 2021, New York City’s “ban-the-box” 
law—the New York City Fair Chance Act—was 
amended to significantly expand protections for 
employees and applicants with criminal histories, 
and the New York Commission on Human Rights 
issued revised enforcement guidance relating to the 
amendment.23

•	The law now: (1) applies to current employees and 
independent contractors, instead of just applicants, 
(2) requires employers to apply the Fair Chance act 
process to pending arrests, (3) expands the defini-
tion of non-convictions, and (4) requires employers 
to only request and consider criminal background 
check information after the employer has assessed 
all other job qualifications and made a conditional 
offer of employment.24

•	The full text of the legislation and the enforcement 
guidance may be found on the Labor and Employ-
ment Section webpage.*  

*For links please go to https://nysba.org/
laborpublinks.

Under the NY HERO Act, employers must establish 
an airborne infectious disease exposure plan that 
must meet minimum standards and be activated 
whenever the New York State Commissioner of 
Health designates the existence of a highly conta-
gious communicable disease that presents a serious 
risk of harm to the public health.16

• On Sept. 2, 2021, COVID-19 was designated as a 
highly contagious communicable disease that se-
riously risks the public health, thus requiring em-
ployers to activate their exposure plans. This desig-
nation has been extended at least five times, through 
at least March 17, 2022.17

I. 	 No Wage Theft Loophole Act (S.858-B/A.1893)

•	Effective August 19, 2021, the New York State No 
Wage Theft Loophole Act, Article 6 of the New York 
Labor Law was amended to clarify that there are 
no exceptions to employer liability for failing to 
pay wages or benefits; this amendment was imple-
mented in response to narrow court interpretations 
of Article 6 of the New York Labor Law that critics 
alleged created wage-theft loopholes.18

•	The full text of the legislation may be found on the 
Labor and Employment Section webpage.*

J. 	 Minimum wage and exempt salary threshold 
increases

•	Effective December 31, 2021, the statewide mini-
mum wage increased to $13.20 per hour, and the 
minimum wage in Westchester, Suffolk, and Nassau 
counties increased to $15.00 per hour. The $15.00 
per hour rate has been in effect in New York City 
since 2019.19

•	The minimum wage increase comes with a corre-
sponding salary threshold increase for employees 
to be classified as exempt under the executive and 
administrative employee exemptions. Statewide, 
employees must earn at least $990 per week to be 
classified as exempt, and employees in Nassau, Suf-
folk, and Westchester counties must earn at least 
$1,125 per week.20

Kenneth R. Shaw is an attorney in the Department 
of Employee and Labor Relations at the Consolidated 
Edison Company of New York. A graduate of Fordham 
Law School, Class of 2009, he is a co-chair of the Legisla-
tive Committee of the Labor and Employment Section.



8	 NYSBA  Labor and Employment Law Journal  |  2022  |  Vol. 46  |  No. 1

14. 	 Id.

15. 	 N.Y. Lab. L. § 607 (Westlaw Edge 2022).

16. 	 N.Y. Lab. L. §§ 27-d and 218-b (Westlaw Edge 2022).

17. 	 New York State Commissioner of Health, Commissioner’s 
Designation Pursuant to Labor Law § 218-b for COVID-19 (February 
15, 2022) available at https://www.health.ny.gov/press/
releases/2022/docs/hero_act_designation_extension_5.pdf.

18. 	 N.Y. Lab. L. § 193(5) (Westlaw Edge 2022).

19. 	 N.Y. Lab. L. § 652 (Westlaw Edge 2022).

20.	  N.Y. Lab. L. § 651(5) (Westlaw Edge 2022).

21. 	 N.Y.C. Admin. Code §§ 8-102 and 8-107(32).

22. 	 2021-2022 NY Senate-Assembly Bill S.5598B, A.6529A, available at 
https://www.nysenate.gov/legislation/bills/2021/s5598.

23. 	 N.Y.C. Admin Code §§ 8-102, 8-107(9)(4)(a), 8-107(9)(5)(a), 
8-107(10), 8-107(11), and 8-107 (11-a) (Westlaw Edge 2022); New 
York City Commission on Human Rights, NYC Commission on 
Human Rights Legal Enforcement Guidance on the Fair Chance Act 
and Employment Discrimination on the Basis of Criminal History 
(January 3, 2022) available at https://www1.nyc.gov/assets/cchr/
downloads/pdf/fca-guidance-july-15-2021.pdf.

24. 	 Id.
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Developing Caselaw Establishes the Boundaries of 
Conduct Protected by the Statute

Approximately five years after the enactment of the 
Legal Activities Law, the Third Department took an early 
step in defining how the statute should be applied. The 
plaintiff in Cavanaugh v. Doherty,2 an assistant public rela-
tions officer in the state Department of Correctional Ser-
vices, had engaged in an argument in a restaurant with 
a high-ranking state government official. (The official 
made disparaging remarks about the plaintiff’s political 
leanings and supervisor and called her an “asshole”). The 
plaintiff’s superior was thereafter directed to fire her, and 
her employment was terminated. Although the argument 
between the plaintiff and the official at least in part con-
cerned political matters, the court found that she stated a 
cause of action for a violation of § 201-d’s prohibition of 
discrimination based on an employee’s recreational activi-
ties. The court so concluded because “she was terminated 
as a result of a discussion during recreational activities 
outside of the workplace in which her political affiliations 
became an issue.”3 

Over the years, however, a majority of claims under 
the Legal Activities Law have concerned alleged discrimi-
nation for participating in some kind of political activ-
ity. Typical of such cases is Notaro v. Giambra,4  where the 
plaintiff was an employee of a quasi-governmental orga-
nization known as the Buffalo and Erie County Workforce 
Development Consortium who, during his employment 
with the consortium, had been active in the New York 
State Liberal Party and served as its executive director. 
The plaintiff was an ardent supporter of and adviser to 
the Democratic Erie County Executive, who was defeated 
in 1999 by his Republican opponent. Soon thereafter, the 
plaintiff was advised that his employment with the con-
sortium would be terminated. Although the court found 
the plaintiff’s case to be untimely under another statute, it 
recognized that he had engaged in protected “political ac-
tivities” and that his dismissal would otherwise have been 
a violation of the Legal Activities Law. Similarly, the Legal 
Activities Law was found to have been violated in Baker v. 
City of Elmira,5  where the plaintiff was terminated because 
of his political activity of having previously served as a 
Republican city chairperson. 

Fishman v. County of Nassau6 demonstrates that the 
courts interpret “political activity” fairly broadly. The 
plaintiff in Fishman was found to have been unlawfully 
terminated because he engaged in such off-duty activi-

Thirty years ago the New York State Legislature 
passed what became known as the Legal Activities Law 
to protect employees from discrimination based on their 
after-hours activities outside of the workplace. The stat-
ute, § 201-d of the New York Labor Law, not only has long 
prohibited employers from taking adverse action against 
workers for their off-duty conduct but has become even 
more important in recent years for reasons that will be dis-
cussed below.

The Legal Activities Law bars discrimination against 
employees for four types of off-duty behavior: (1) political 
activities, (2) recreational activities, (3) use of consumable 
products, and (4) labor union activity. The statute’s scope, 
however, is not as broad as it may appear to be due to a 
number of exceptions to the prohibitions noted above. The 
anti-discrimination provision does not protect conduct 
that creates a material conflict of interest related to the 
employer’s confidential information; activity that violates 
the Public Officers Law or any executive order; actions 
that violate a collective bargaining agreement or state or 
federal statute or regulation; and, with one major excep-
tion, behavior that is impermissible due to a workplace 
substance abuse policy or alcohol program. Nonetheless, 
the Legal Activities Law has proved effective in curbing 
employer discrimination against workers based on their 
off-duty conduct that was lawful prior to 1992.

Background of the Legal Activities Law
The statute has an unlikely beginning. In the 1980s, 

the tobacco industry was concerned about the number of 
employers who maintained a policy of not hiring smok-
ers. As a result, the industry used its influence in Albany 
to persuade legislators to draft a bill making it unlawful 
for employers to discriminate—including failure to hire—
against employees who smoked. In the process of doing 
so, state senators and others decided that any prohibition 
of adverse action against employees who smoked outside 
the workplace should be enlarged to include other kinds 
of off-duty behavior. The result was an amendment to the 
state Labor Law adding § 201-d, “Discrimination against 
the engagement in certain activities.”1 In subsequent years, 
New York courts grappled with the question of precisely 
what conduct falls within the meaning of “political activi-
ties” and “recreational activities.”

New York’s Legal Activities Law at 30:  
A Statute With Growing Impact
By Geoffrey Mort
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was bound by the decision in Wal-Mart Stores, because the 
New York Court of Appeals had never ruled on the issue, 
the court held that it had no choice but to find that dat-
ing is not conduct protected by the Legal Activities Law. 
In a concurrence, Judge Joseph McLaughlin described the 
Legal Activities Law’s definition of recreational activity 
as “[n]ot especially enlightening” and declared that “[i]t 
is repugnant to our most basic ideals in a free society that 
an employer can destroy an individual’s livelihood on the 
basis of who he is courting.”19 Judge McLaughlin called on 
the New York State Legislature to amend the Legal Activi-
ties Law to explicitly cover dating, but to date it has not 
done so.

Why the Legal Activities Law Is More 
Relevant Today Than Before

In 2021, the New York Legislature passed, and the 
governor signed, the Marijuana Regulation and Taxation 
Act (MRTA), a sweeping law that, among other things, le-
galized marijuana for all adult purposes. Specifically, the 
MRTA amended the Legal Activities Law to specify canna-
bis use outside work hours as a legal recreational activity, 
providing for the first time protection for employees who 
engage in recreational marijuana use. As a practical matter, 
the amendment may result in a significant change in em-
ployer drug testing. With employers now prohibited from 
discriminating against employees who use marijuana out-
side the workplace, there is no longer a reason to test new 
and existing employees for cannabis. The Legal Activities 
Law, previously invoked largely by employees active in 
political campaigns or who befriended or sought to date 
co-workers, is now a bulwark to protect the many employ-
ees who engage in recreational or medical marijuana use. 

The statute is also increasingly important because of 
the proliferation of social media. As employees continu-
ally post on Facebook and other social media detailed in-
formation about their personal conduct, employers have 
gained an insight into the off-duty lives of their employ-
ees that they never before had. No doubt, some employers 
are now learning about aspects of their employees’ lives 
outside the workplace that they disapprove of. However, 
so long as the behavior of employees after working hours 
which is revealed on social media falls within the realm of 
recreational, political or union activities or entails the con-
sumption of legal products covered by the Legal Activities 
Law, employers may not lawfully retaliate against them 
for engaging in it.

Conclusion
When it was passed in 1992, the Legal Activities Law 

was considered a relatively minor piece of legislation that 
many associated primarily with smokers’ rights. Events 
including the explosive growth of social media and the 
passage of the MRTA have made the statute a far more im-
portant one that now plays a key role in the evolution of 
employee rights in New York. Litigation under this statute 

ties as making campaign phone bank calls and distribut-
ing campaign literature. (The Fishman court also stated 
that “employer” under the Legal Activities Law should 
be interpreted broadly, to include “officers, agents and 
employees of [an employer] who act for the [employer] 
in employing labor.”7) And, in Zappa v. Town of Hempstead 
Sanitary Dist. No. 78, an employee’s termination for merely 
supporting a particular candidate was held to violate the 
statute. The statute’s limitations, however, were pointed 
out by the court in McCue v. County of Westchester,9 a case 
where an employee was discharged for attending a po-
litical candidate’s press conference. The termination, not-
withstanding its questionable motive, was found not to 
violate the statute because the press conference was held 
during “working hours.”10

Recreational Activity and the Controversy Over 
Protection for Employee Relationships

What is meant by the somewhat imprecise term “rec-
reational activity” has been addressed by a number of 
courts since the Legal Activities Law was enacted. The 
statute defines recreational activities as “any lawful, lei-
sure-time activity . . .  which is generally engaged in for 
recreational purposes.” Examples provided by the stat-
ute are “sports, games, hobbies, exercise, reading and the 
viewing of television, movies and similar material.”11 This 
definition leaves a good deal of room for interpretation, 
and the courts over the years have attempted to fill in the 
gaps. In Kolb v. Camilleri,12 for example, the court reviewed 
prior caselaw on the meaning of recreational activity and 
concluded that picketing is not a recreational activity and 
thus not protected by the statute.

Much of the caselaw on the question of recreational 
activity concerns employers’ ability to terminate employ-
ees who engage in relationships, particularly those of a 
romantic nature. Two years after the Legal Activities Law 
became effective, the court in Pasch v. Katz Media Corp.13 

found that co-habitation involving employees is a recre-
ational activity protected by the statute. That same year, 
however, the Third Department in State v. Wal-Mart Stores, 
Inc.14—in what some commentators saw as a peculiar and 
poorly reasoned decision—held that dating is different 
from and actually “bears little resemblance to recreational 
activity.”15

The Wal-Mart Stores conclusion that “personal rela-
tionships fall outside the scope of legislative intent”16 
seems inconsistent with the court’s conclusion on the same 
subject in Aquilone v. Republic National Bank.17 The court in 
Aquilone, citing Pasch, found that an employee’s personal, 
apparently non-romantic, friendship with a vendor for 
the bank where he worked was a protected recreational 
activity. 

The Second Circuit considered the question of dating 
as a recreational activity in McCavitt v. Swiss Reinsurance 
Am. Corp.,18  where an employee had been fired for dat-
ing a colleague outside the workplace. Deciding that it 
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seems likely to increase, and observers of the legislature in 
Albany can be expected to keep a closer eye on developing 
caselaw related to the Legal Activities Law and whether 
there is any impetus toward amending it to address the 
gaps in its coverage and extending its reach to such con-
duct as relationships between employees.
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Background: Misclassification of Gig 
Economy Workers as Independent 
Contractors

The arrival of gig-centric companies such as Uber 
or Lyft, and the recent prominence of companies such as 
DoorDash, Instacart, TaskRabbit, Postmates, and Amazon, 
has caused a soaring demand for gig economy workers. 
As recently as 2018, approximately 36% of Americans re-
lied on gig economy work as their primary or secondary 
source of income.1 Thus, the question arises: who qualifies 
as a gig worker?

Gig workers are defined as workers with flexible work 
schedules who are actively responding to the consumer’s 
ebb and flow of demand for a given service. Due to the 
flexibility of the arrangement, gig workers appear to be in-
dependent contractors. An independent contractor is de-
fined as a person who contracts with a company but is not 
controlled by the company nor subject to the company’s 
control with respect to physical conduct or performance.2 
Additionally, independent contractors are not entitled 

Introduction
This article will focus on solving the misclassification 

of gig economy workers as independent contractors. Rath-
er than trying to fit gig workers into either an employee or 
independent contractor classification, this article suggests 
using a portable benefits system to retain worker protec-
tion as well as employer flexibility. Part I will discuss the 
relevance of independent contractor misclassification dur-
ing the pandemic. Additionally, Part I will address the 
immediate need to create a universal portable benefits 
system for gig workers during the pandemic. Part II will 
detail the role of government, unions, gig companies, and 
fintech in creating a universal portable benefits system for 
workers. Part III will focus on how these four factors can 
work together to create a pilot universal portable benefits 
system for workers. Ultimately, this article focuses on the 
creation of a universal portable benefits system applicable 
to every worker, irrespective of classification, resulting in 
universal worker protection.

Curing Gig Economy Worker Misclassification During 
COVID-19 and Beyond: Portable Benefits as an Updated 
Solution for an Updated Workforce
By Trish Dessai
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employee-based coverage, it only applies to ride-shar-
ing-based companies such as Uber and Lyft. The issue of 
employer control varies dramatically in other businesses 
such as: delivery application-based companies (DoorDash, 
GrubHub, Instacart), hotel and lodging-based companies 
(AirBnb), online market-based companies (Amazon Flex 
Drivers, Task Rabbit), and domestic worker, service-based 
companies (SweepSouth). 

The gig economy is continuously evolving and the ser-
vices provided by gig workers are expanding. It is likely 
that gig companies will continue to find different ways to 
support the classification of gig workers as independent 
contractors. Gig companies want to keep costs low and 
increase profits; gig workers, on the other hand, want to 
maintain flexibility but still retain basic worker protec-
tions. So, this begs the question: can we achieve a system 
in which gig companies and gig workers both win?

A New Solution: Portable Benefits

Definitions and Relevance to Gig Economy Workers 

Portable benefits are defined as benefits which are 
connected to a worker rather than a particular employer 
such that the benefits can be taken from job to job without 
interruption in coverage or loss of funding.8  As a result, 
workers can accumulate benefits such as unemployment 
insurance or paid time off while working for different em-
ployers. This solution will allow workers, whether inde-
pendent contractor or employee, to retain a basic level of 
worker protection across the board.

As stated above, the gig economy is growing rapidly. 
The MBO Partners State of Independence report9 projects 
52% of the workforce will be participating in the gig econo-
my by 2023. Trends are showing that even unionized work 
such as construction and mining will move towards an 
app-based, service-oriented model. The protection of this 
new wave of workers must be the focus of the portable 
benefits system.

A functional portable benefits system will require 
an equitable infrastructure set forth by the government, 
unions and gig companies, and executed through the as-
sistance of fintech. The next section of this article will ad-
dress the current roles of the government, unions, gig com-
panies, and fintech in creating a portable benefits system. 
The final section will propose the infrastructure for a pilot 
portable benefits system in response to pandemic and the 
growing gig economy.

Current Role of the Government in the Creation 
of Portable Benefits

Congress does not extend unemployment insurance to 
independent contractors as they are not classified as em-
ployees. However, in light of the current pandemic, Con-
gress extended unemployment insurance to independent 
contractors. This is the first time a benefit was extended by 
the government to independent contractors and employ-

to employee benefits such as unemployment insurance, 
health care and minimum wage standards.

Gig companies argue gig workers are independent 
contractors because the gig company does not control 
the time worked or the schedule chosen by the work-
ers. The major issue with this argument is the conflation 
of “worker flexibility” with the absence of control by the 
business. The gig companies control terms of service, fares 
charged, incentive-based pay, deactivation fees and rating 
structures of the workers. Thus, workers’ advocates argue 
gig workers are employees because the gig companies ex-
ercise sufficient control over the terms and conditions of 
work assigned to gig workers. 

The merits of each argument can be seen in two recent 
cases. For example, in In re Vega3 the court held Postmate 
delivery drivers were employees because Postmate exhib-
ited unilateral control over compensation, fixed delivery 
destinations, and the hiring of replacement drivers. Con-
versely, in Lawson v. GrubHub,4 the court held GrubHub 
delivery drivers are independent contractors because 
GrubHub did not control the number of deliveries, the 
work schedule timing, or require any training or orienta-
tion. Both cases deal with identical services provided by 
gig economy delivery drivers using identical gig plat-
forms, yet the courts reached different conclusions based 
on the definition of employer control.

The issue of misclassification has been further exacer-
bated due to the effects of the COVID-19 pandemic. State 
lockdown orders have classified gig workers as “essen-
tial.” The majority of gig workers are working overtime in 
response to the demand for essential workers during the 
pandemic. Due to independent contractor classification, 
gig workers are denied basic benefits such as minimum 
wages, paid sick leave, and unemployment insurance. The 
absence of basic work benefits has proven to be detrimen-
tal to gig workers. For example, the inability to take paid 
sick leave forces workers to choose between their health, 
their paycheck, and endangering the lives of customers 
due to the direct contact nature of the job.

To combat this injustice, Instacart workers staged a na-
tionwide strike demanding hazard pay and sick leave for 
working during the pandemic.5 In response to the outcries 
of gig economy workers, Congress extended the Corona-
virus Aid, Relief, and Economic Security Act (CARES) to 
include the allocation of unemployment insurance to in-
dependent contractors. This was a historic move as it was 
the first time a “portable benefit” was extended by the 
government to independent contractors rather than only 
to employees.  However, the imperative question remains: 
why not classify all gig workers as employees rather than 
independent contractors?

Recently, People v. Uber6 held Uber and Lyft driv-
ers who were classified as independent contractors were 
in violation of the California Labor Code § 2775 (“ABC 
Test”).7 Although this decision was a momentous win for 
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the surcharge is deposited into a workers’ benefit fund that 
includes telemedicine coverage, vision benefits, and acci-
dental death benefits. The benefits transfer with the driver 
from job to job, covered under the Black Car Fund. Uber 
and Lyft are subject to this 2.5% surcharge in New York, 
and simply pass the cost to the consumer. Both companies 
have still maintained profitability while also promoting 
workers’ benefits. 

Alternatively, gig companies can use the customers’ 
tips to contribute to the workers’ portable benefits fund, 
allowing the companies to bear a smaller net cost. There 
is research showing that customers would be willing to 
pay extra in order to ensure workers receive benefits. For 
example, Alia13 is an application which allows consumers 
to pay tips for their domestic workers into a portable ben-
efit fund. Alia pools together voluntary funding from the 
customers of domestic workers to create a portable work-
ers’ benefit plan which gives workers access to protections 
such as accident insurance, paid time off and life insur-
ance. Alia has been a success for domestic workers and 
customers. Customers report the driving factor behind the 
willingness to tip was the incentive of battling against the 
systemic inequality which domestic workers face, in addi-
tion to the negligible monetary amount required in order 
to make a difference.14 The spotlight has been placed on 
gig economy workers as essential workers, raising social 
awareness about gig worker exploitation and the lack of 
workers’ benefits provided. This consumer awareness-
based template can be applied to the gig economy work-
ers incentivizing consumers to tip 2.5% per ride—approxi-
mately $.50 on a $20 ride. 

Additionally, consumers have trended towards sup-
porting workers against abuses as seen with the Collation 
of Immokalee Workers (CIW) campaign for farmworkers. 
The CIW raised awareness about the abusive practices of 
companies using suppliers who exploited farm workers. 
Consumers responded by boycotting such companies, 
causing companies such as Taco Bell to comply with fair 
practices in order to save their reputation. Consumers of 
the gig economy play a big role in influencing the practices 
of the gig companies and when mobilized correctly can ef-
fectuate an efficient portable benefits system as well.

Thus, the overarching question remains: how will the 
surcharge be decided in diverse industries, such as gig 
economy drivers versus domestic workers? 

The Current Role of Unions in the Creation of 
Portable Benefits

The concept of portable benefits transferring with 
workers from job to job may seem like a new idea, but 
unions have been implementing a very similar framework 
via the Taft-Hartley Act15 for decades. The distinction, 
however, is that benefits move with the worker based on 
the industry. Employees and employers pay into a multi-
employer fund subject to the terms of a collective bargain-
ing agreement. The accrued funds are then reinvested and 

ees. The benefit was universally attainable to workers ir-
respective of classification status—the first truly universal 
portable benefit. Further, it has proved to be effective in 
assisting gig workers during the pandemic. 

Similarly, some municipalities have taken action to 
pilot portable benefit systems which apply to workers 
within the state. Philadelphia recently passed the Phila-
delphia Domestic Workers Bill of Rights,10 which ensures 
domestic workers the right to paid time off through a por-
table benefits model. All clients of domestic workers are 
required to pay a 2.5% fee towards the workers’ portable 
benefits fund. The domestic workers will receive one hour 
of paid time off (PTO) for every 40 hours of paid work. 
The PTO accrues from client to client and the workers take 
the benefit (PTO) from job to job. The ratio is applied irre-
spective of where or when the hours are completed, effec-
tively retaining the flexibility of the worker. Philadelphia 
is actively considering extending these provisions to gig 
economy workers as well. 

The Seattle Universal Worker Protection Bill11 propos-
es a similarly structured portable benefits system targeted 
towards gig economy workers. Companies pay a 5% fee, 
capped at $1 per hour, which is deposited in a portable 
benefits fund. The benefits in the fund include health in-
surance, retirement savings, and paid vacation time. The 
worker can take these benefits from one employer to the 
next, once accumulated.  In addition, several states, in-
cluding New York and New Jersey, have considered leg-
islation which supports creating similar portable benefit 
systems for independent contractors.

The active criticism with respect to extending por-
table benefits to independent contractors is: why would 
gig companies be willing to pay a 2.5% fee for the sake of 
worker protection?

The Current Role of Gig Companies in the 
Creation of Portable Benefits

Gig companies favor an independent contractor clas-
sification for gig workers because the flexibility in worker 
protection allows gig companies to maintain profit mar-
gins. In a portable benefits system, gig companies would 
have to pay a 2.5% fee toward a workers’ benefit fund. 
Thus, the question still stands: why would gig compa-
nies be willing to pay a 2.5% fee for the sake of worker 
protection?

Gig companies will be willing bear this cost in two 
scenarios: a) the company is able to pass the cost on to 
the consumer, or b) the company is able to pay a smaller 
portion of the net cost. The first scenario is best exempli-
fied by New York’s Black Car Fund Model.12 New York’s 
Black Car Fund Model was established by the New York 
Legislature to exact a 2.5% surcharge on all companies 
which hire drivers. If the company owns less than 50% of 
the cars and 90% of the customer transactions are cash-
less, a 2.5% surcharge applies. The money obtained from 
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sification as self-employed, part-time, independent or full-
time workers. Fintech is actively innovating and working 
around the current lack of protection for workers during 
the pandemic by providing efficient disbursement plat-
forms. However, the costs of benefit plans offered by fin-
tech is extremely high and may come at a hefty cost to the 
employee, thus strengthening the call for a universally 
low-cost portable benefit system. 

The Pilot Portable Benefits Model for 
COVID-19 and Beyond

This section sets forth the groundwork for a pilot por-
table benefits system. The system will involve a collabora-
tion of the government, employers, unions, and fintech.   

First, the government must pass overarching legisla-
tion approving a portable benefits plan that is applicable to 
all workers irrespective of independent contractor or em-
ployee status. The plan can mirror that of the Philadelphia 
Portable Benefits Plan and charge a fixed surcharge to the 
employer in order to contribute to the universal benefits 
fund. The government may offer tax subsidies to compa-
nies in order to incentivize participation in the pilot pro-
gram for a minimum two-year period.

Second, the surcharge will be determined by the in-
dustry and negotiated by unions. Using a model akin to 
the Taft-Hartley Act, unions and companies will collabora-
tively set the surcharge across the industry. 

Third, the gig companies can respond to the surcharge 
by either (a) passing it on to customers analogous to the 
Black Car Fund model or (b) pooling customer tips to off-
set the net cost of the surcharge. Additionally, employers 
can offer the option for consumers to pay directly towards 
the workers’ fund rather than merely tipping in order to 
build social awareness about worker protection. 

Fourth, the money collected by the surcharge will be 
invested into the industry-wide workers’ fund, collabora-
tively negotiated by both the unions and the companies, 
and converted into a benefit which will be accessible to all 
workers in a given industry. 

 Fifth, a fintech platform will present the suite of ben-
efits available to each worker, and the worker can choose 
the benefits they deem necessary based on their indepen-
dent contracting needs. The disbursement method will be 
analogous to the method used by the Alia application.

This collaboration between the government, employ-
ers, unions, and fintech lays a rudimentary groundwork 
for a strong universal portable benefits system which 
is restricted by industry for the ease of distributing the 
benefits. This by no means is a fully exhaustive plan and 
modifications can be made accordingly in response to any 
conflicts or issues that may arise.

The major criticism that may be set forth in response to 
this plan is the presumption that the gig companies would 

pay for the members’ benefits. The most common exam-
ples of these agreements include ERISA benefits across 
the construction industry. Another relevant example is the 
Screen Actors Guild Pension and Health Plan. Although 
actors are contingent workers, the Guild submitted to col-
lective bargaining agreements with each of the studios in 
order to pay for benefits for actors. The benefits are por-
table across any studio party to the collective bargaining 
agreement across the entertainment industry. 

The inevitable criticism to this process is: why would 
gig companies agree to the collective bargaining process of 
unions when the goal of classifying workers as indepen-
dent contractors is to circumvent the control imposed by 
collective bargaining agreements?

Oddly enough, gig companies have been open to the 
notion of a certain level of collective bargaining when 
creating portable benefits.16 Under a recent joint letter be-
tween the Service Employees International Union (SEIU) 
and Uber, both parties made a commitment to create a col-
laborative universally portable benefits system for driv-
ers espousing principles of universality, flexibility, pro-
portionality, and innovation. The letter acknowledges the 
longstanding legal barriers and legal history of conflict 
between companies and employers and pledges to break 
down such barriers by creating a portable benefits system 
from scratch with the input of both parties. Given this re-
cent collaboration, it is highly likely that unions will turn 
to the Taft Hartley Act model to structure the disburse-
ment and negotiation of worker benefits. 

Thus, the last question that must be addressed is: what 
is the most effective way to execute the disbursement and 
management of portable benefits? 

The Current Role of Financial Technology in the 
Creation of Portable Benefits

Financial technology (fintech) is defined as an inno-
vative economic industry composed of companies whose 
purpose is to use technology to make financial services 
more efficient.17 In response to COVID-19, Mastercard has 
partnered with Stride,18 a portable benefits fintech plat-
form, to provide cost-effective worker benefit options for 
gig economy workers. Workers can choose from a suite of 
benefits via the Stride application and the benefits directly 
transfer to the worker via the worker’s Mastercard ac-
count. The benefits and disbursement platform would re-
main the same irrespective of whether the worker changes 
jobs or moves from job to job. 

Similarly, the application Alia, as described above, uses 
a fintech platform to transfer the voluntary funds from the 
client to the domestic worker. The domestic worker can ac-
cess the funds in the form of benefits directly from the Alia 
application. Furthermore, the United Kingdom launched 
Pirkx,19 a fintech platform, which allows users of its plat-
form to access workers’ benefits irrespective of their clas-
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be open to negotiating with unions. The recent collabora-
tive efforts of the SEIU and Uber in negotiating a universal 
portable benefits plans strongly suggests this issue is not 
insurmountable. The recent collaborative efforts by both 
parties to create a portable benefits system from scratch 
in order to dismantle the underlying tension between 
companies and unions is a positive step forward in this 
direction.

Conclusion 
The classification of gig economy workers as indepen-

dent contractors has focused on the presence or absence 
of control by the company over the worker, across many 
different industries, including car services (Uber, Lyft), de-
livery application-based companies (DoorDash, GrubHub, 
Instacart), hotel and lodging-based companies (AirBnb), 
online market-based companies (Amazon Flex Drivers, 
Task Rabbit), and domestic workers (SweepSouth). Inde-
pendent workers and self-employed workers are still work-
ers even if they are not classified as employees. Therefore, 
these categories of workers should be afforded some form 
of basic worker protection as well. A workable solution is a 
universal portable benefits fund where the benefits attach 
to the worker, rather than to the classification of employee 
and employer. The fund will be created by a collaboration 
between the government, employers, unions and fintech. 
A rough framework for such a model is detailed as well. 
During the COVID-19 pandemic, workers, irrespective 
of classification status, have been left vulnerable without 
paid sick leave, or minimum wages—all of which could 
be cured by a portable benefits system. Fintech is already 
finding ways to innovate portable benefits through a priva-
tized means. Rather than letting portable benefits act as an-
other privately created fissure to workplace protections, let 
us work together to make it an efficient pro-worker system 
which provides benefits to any classification of worker. As 
long as you are worker, you should be protected—a case 
for universal portable benefits system.

Trishala Dessai is a J.D. candidate at American Univer-
sity Washington College of Law.

Contribute to the NYSBA 
Journal and reach the entire 
membership of the state bar 
association
The editors would like to see well-written and 
researched articles from practicing attorneys 
and legal scholars. They should focus on timely 
topics or provide historical context for New 
York State law and demonstrate a strong voice 
and a command of the subject. Please keep all 
submissions under 4,000 words. 

All articles are also posted individually on the 
website for easy linking and sharing.

Please review our submission guidelines at 
www.nysba.org/JournalSubmission.

https://assets.aspeninstitute.org/content/uploads/files/content/upload/Portable_Benefits_final.pdf
https://assets.aspeninstitute.org/content/uploads/files/content/upload/Portable_Benefits_final.pdf
https://www.mbopartners.com/wp-content/uploads/2019/02/State_of_Independence_2018.pdf/1
https://www.mbopartners.com/wp-content/uploads/2019/02/State_of_Independence_2018.pdf/1
https://www.mbopartners.com/wp-content/uploads/2019/02/State_of_Independence_2018.pdf/1
https://www.gallup.com/workplace/240878/gig-economy-paper-2018.aspx
https://www.gallup.com/workplace/240878/gig-economy-paper-2018.aspx
https://1.next.westlaw.com/Document/Iecc94f61da4911e295e30000833f9e5b/View/FullText.html?transitionType=Default&contextData=(sc.Default)
https://1.next.westlaw.com/Document/Ieb2c78c00d5d11e8a9cdefc89ba18cd7/View/FullText.html?transitionType=Default&contextData=(oc.Default)
https://www.wired.com/story/gig-worker-benefits-covid-19-pandemic/
https://www.wired.com/story/gig-worker-benefits-covid-19-pandemic/
https://1.next.westlaw.com/Document/I4603c1a014cb11ebaf4a97db80ef4b04/View/FullText.html?transitionType=Default&contextData=(oc.Default)
https://1.next.westlaw.com/Document/I4603c1a014cb11ebaf4a97db80ef4b04/View/FullText.html?transitionType=Default&contextData=(oc.Default)


NYSBA  Labor and Employment Law Journal  |  2022  |  Vol. 46  |  No. 1  	 17

employment, because of such individu-
al’s race, color, religion, sex, or national 
origin.15

For nearly a quarter of a century, Title VII’s text was 
understood to proscribe only actions taken “because of” 
an individual’s protected characteristic, requiring the 
employee to prove that, but for the employee’s protected 
characteristic, the employer would not have made the 
discriminatory employment decision.16 Employees could 
meet their burden of proof through either direct or circum-
stantial evidence.17 

In 1980, the Supreme Court, in the plurality opinion of 
Price Waterhouse v. Hopkins,18 recognized an additional av-
enue of protection from discriminatory employment deci-
sions: protection from “mixed-motive” decisions—actions 
taken because of a mix of legal and illegal considerations.19 

The plurality held that employees could meet their burden 
under a mixed-motive theory by proving that a protected 
characteristic was “a motivating factor” in the employment 
action. Justice White, in a concurrence, stated that he would 
have required the protected characteristic to be a “substan-
tial factor.”20 Justice O’Connor, also concurring, would have 
required direct evidence that the protected characteristic 
was a substantial factor.21 The plurality and concurrences in 
Price Waterhouse all believed that Title VII includes a mixed-
motive framework.22 They differed, however, in the nature 
and degree of evidence a plaintiff must provide before the 
burden of proof switches to the employer to prove that the 
protected characteristic was not a “but-for” cause of the 
employment action in question.23

In the 1991 Civil Rights Amendments, Congress 
amended Title VII to codify mixed-motive liability; “an 
unlawful employment practice,” it provided, “is estab-
lished when the complaining party demonstrates that 
race, color, religion, sex, or national origin was a motivat-
ing factor for any employment practice, even though other 
factors also motivated the practice.”24 Once a plaintiff suc-
cessfully provides that proof, the employer has an oppor-
tunity to show that it “would have taken the same action 
in the absence of the impermissible motivating factor.”25

Under the 1991 Civil Rights Amendments, the frame-
work for remedies under motivating-factor causation is 
distinct from that of but-for causation. If plaintiffs proceed 
under but-for causation, then it is all-or-nothing: the plain-
tiffs either succeed in proving that a protected character-
istic was a but-for cause of the employment decision, and 
thus have access to the full cornucopia of remedies, or the 

I. Introduction
Once upon a time, there were two distinct causation 

standards under Title VII of the Civil Rights Act of 1964 
(“Title VII”): “but-for” and “motivating factor.”1 Then, in 
2020, the Supreme Court issued its decision in Bostock v. 
Clayton County, Georgia.2 Although the decision was wel-
comed by many for its explicit prohibition of discrimi-
nation on the basis of sexual orientation or transgender 
status,3 the decision was also lamented by those tasked 
with explaining the difference between the two causa-
tion standards in light of Bostock’s holding.4 The Court, 
in Bostock, acknowledged the two different standards;5 

however, the test for the but-for causation  announced in 
that case severely blurred the line between how to show 
that a protected characteristic was a motivating factor 
versus a but-for cause.6 Before Bostock, confusion already 
existed among the lower courts regarding what was re-
quired to prove that a protected characteristic was a mo-
tivating factor under both Title VII7 and the United States 
Employment and Reemployment Rights Act (USERRA).8 

Afterwards, the answer was even less clear. Accordingly, 
this article seeks to tackle the question: what is required 
to prove that a protected characteristic was a motivating 
factor in an employment decision?

Part II examines Title VII’s text, the U.S. Supreme 
Court’s evolving interpretation of that text, and how the 
lower courts have interpreted the text and Supreme Court 
precedent.9 Part III provides a similar background for 
USERRA.10 Part IV, taking Bostock into account, suggests 
what should be required to prove that a protected char-
acteristic was a motivating factor in an employment deci-
sion.11 Part V offers concluding remarks.12 

II. Title VII
Title VII was passed as part of the Civil Rights 

Act of 1964. The purposes of Title VII were twofold: 
(1) to “eliminat[e] the effects of discrimination in the 
workplace”13 and (2) if such discrimination does occur, 
“to make persons whole for injuries suffered on account 
of unlawful employment discrimination.”14 To meet those 
goals, the statute provided:

It shall be an unlawful employment prac-
tice for an employer . . . to fail or refuse 
to hire or to discharge any individual or 
otherwise to discriminate against any 
individual with respect to his compensa-
tion, terms, conditions, or privileges of 

Madam Director, What’s My Motivating Factor? 
By Nick Martiniano
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plaintiffs fail to meet their burden and receive nothing. 
Available remedies include an order to reinstate or hire the 
employee, back pay (for up to two years), front pay, com-
pensatory damages, punitive damages for malicious dis-
crimination, and any other appropriate equitable relief.26 

Under motivating-factor causation, if plaintiffs meet their 
burden by proving that a protected characteristic was a 
motivating factor in the employment decision, even if the 
employer can establish a same-decision defense, they im-
mediately would be entitled to “declaratory relief, certain 
types of injunctive relief, and attorney’s fees and costs.”27 

Only if the employer is unable to establish the affirmative 
defense—that it would have taken the same action with-
out considering the protected characteristic—does the 
motivating-factor plaintiff have access to the full scope of 
available remedies.28

In the period following Price Waterhouse, lower courts 
across the country struggled to pin down exactly what a 
plaintiff must prove to shift the burden to the employer 
in a mixed-motive case.29 The Supreme Court, in Desert 
Palace, Inc. v. Costa,30 then clarified that no direct evidence 
is needed—all plaintiffs must do to meet their burden in a 
mixed-motive claim is exhibit that a protected character-
istic was a motivating factor in the employment decision 
at issue.31

The Supreme Court has not decided what is required 
for plaintiffs to prove that their protected characteristic 
was a motivating factor in an employment action. How-
ever, in Bostock, the Court clarified what is required un-
der the but-for causation standard.32 The Court began its 
analysis by reiterating that “Title VII’s ‘because of’ test 
incorporates the ‘simple’ and ‘traditional’ standard of but-
for causation.”33 The Court then described what constitutes 
“but-for” causation, explaining that “events [often] have 
multiple but-for causes.”34 In order to determine wheth-
er an impermissible consideration was a but-for cause, 
courts must “change one thing at a time and see if the out-
come changes. If it does, . . . but-for caus[ation has been 
established].”35 

Distinguishing the two causation standards became 
more complex after Bostock.36 If but-for causation is satis-
fied by any consideration that, if removed, would yield a 
different decision, what is motivating factor? The Court 
has made clear that a plaintiff’s burden to establish moti-
vating factor causation is lesser than that required to estab-
lish but-for causation.37 However, it is difficult to imagine 
a definition of “motivating factor” that is not duplicative 
of the Court’s definition of but-for causation in Bostock. 
Under the canon against surplusage, courts will avoid a 
statutory interpretation that would render other statu-
tory provisions meaningless.38 Therefore, the statutorily 
provided standards cannot be exactly the same.39 Beyond 
knowing that there is a difference, clarity on what that 
difference entails is lacking. Reviewing how lower courts 
have applied the statutory text and Supreme Court prec-
edents may illuminate the distinction that Bostock blurred.

Lower courts have expanded the explanation of moti-
vating-factor causation beyond the Supreme Court’s guid-
ance that it imposes a lesser burden than required by but-
for causation, while echoing that the motivating-factor test 
is not intended to be an “onerous” burden.40 The standard 
“should preclude sending the case to the jury only where 
the record is devoid of evidence that could reasonably be 
construed to support the plaintiff’s claim.”41 In contrast 
with what some courts have stated concerning but-for 
causation,42 no proof is required that the protected charac-
teristic was the sole factor for the decision.43 The motivat-
ing-factor test merely requires the plaintiff to prove that 
“one of the [protected] characteristics was a ‘motivating 
factor’ behind a particular employment decision, even if 
there were other, even legitimate, factors motivating that 
decision as well.”44 The determination “is not whether 
discrimination played the dispositive role but merely 
whether it played ‘a motivating part’ in an employment 
decision.”45 

In application, several types of evidence can help sat-
isfy a plaintiff’s burden to prove that a protected charac-
teristic was a motivating factor. The Seventh Circuit has 
enumerated the following types of evidence that can pro-
vide sufficient proof:

The first [and most common] [type of 
evidence] consists of suspicious timing, 
ambiguous statements oral or written, 
behavior toward or comments directed at 
other employees in the protected group, 
and other bits and pieces from which an 
inference of discriminatory intent might 
be drawn. . . . Second is evidence, whether 
or not rigorously statistical, that employ-
ees similarly situated to the plaintiff oth-
er than in the characteristic (pregnancy, 
sex, race, or whatever) on which an em-
ployer is forbidden to base a difference 
in treatment received systemically better 
treatment. And third is evidence that the 
plaintiff was qualified for the job in ques-
tion but passed over in favor of (or re-
placed by) a person not having the forbid-
den characteristic and that the employer’s 
stated reason for the difference in treat-
ment is unworthy of belief, a mere pretext 
for discrimination.46

Other courts have recognized the relevance of similar 
evidence. In line with the Seventh Circuit’s first type of evi-
dence, the Sixth Circuit found that a decisionmaker’s prior 
statement that “nobody wanted to be around a black man” 
revealed a “racial bias” indicating race as a motivating 
factor;47 the Eleventh Circuit found that comments “[sug-
gesting] bias can serve as evidence of discrimination.”48 
Consistent with the Seventh Circuit’s second type of evi-
dence, the Third Circuit made clear plaintiffs must be able 
to establish they “possess[ed] the minimal qualifications 
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The only Supreme Court decision considering USER-
RA is Staub v. Proctor Hospital.61 The issue there was wheth-
er “an employer may be held liable for employment dis-
crimination based on the discriminatory animus of an 
employee,” e.g., a supervisor “who influenced, but did not 
make, the ultimate employment decision.”62 Applying the 
“cat’s paw” theory of liability, the Court held that “if a su-
pervisor performs an act motivated by antimilitary animus 
that is intended by the supervisor to cause an adverse em-
ployment action, and if that act”—although the act of one 
who is not the decisionmaker— “is the proximate cause of 
the ultimate employment action, the employer is liable un-
der USERRA.”63 Indeed, the cat’s paw theory of liability 
has also been applied to Title VII cases.64 As the Court ex-
plained, the cat’s paw theory’s heightened requirement—
showing antimilitary animus—is appropriate because of 
the attenuated connection between the person with such 
animus and the actual decision.65 

Despite USERRA’s clear burden-shifting framework 
and the unique (and distinguishable) circumstances in 
Staub, courts have struggled to apply a uniform—or even 
consistent—standard for when the protected characteristic 
was a motivating factor in an employment decision.66 The 
Second, Third, and Sixth Circuits provide the most faith-
ful interpretation of USERRA’s text, requiring plaintiffs 
to show that their protected status or activity was “a sub-
stantial or motivating factor” in the employer’s action.67 

The Sixth Circuit adopted a list of non-exhaustive factors, 
known as the Sheehan factors,68 that can prove the protect-
ed status or activity was a motivating factor, including:

proximity in time between the employee’s 
military activity and the adverse employ-
ment action, inconsistencies between the 
proffered reason and other actions of the 
employer, an employer’s expressed hos-
tility towards members protected by the 
statute together with knowledge of the 
employee’s military activity, and dispa-
rate treatment of certain employees com-
pared to other employees with similar 
work records or offenses.69 

While these factors are not necessary to meet a plain-
tiff’s burden, their presence may be sufficient to shift the 
burden to the employer.70

Other circuits have imposed requirements beyond 
what is found in USERRA’s text. The First, Fourth, Fifth, 
Seventh, Eleventh, and Federal Circuits have interpreted 
USERRA’s text to require a showing that the employer had 
a “discriminatory animus” or “discriminatory motive.”71 

Additionally, the Fifth and Federal circuits require proof 
that the employer acted “because” of the employee’s pro-
tected status or activity,72 seemingly elevating the plain-
tiff’s burden to but-for causation.

Courts, moreover, do not even consistently apply their 
heightened requirements. At times, the same courts that 

for the position [they] sought to obtain or retain,”49 i.e., not 
necessarily subjective proof that the plaintiff performed 
the job well, but, simply, whether in possession of licensure 
or qualifications necessary to perform the job’s objective 
requirements.50 As to the Seventh Circuit’s third type of 
evidence, the Ninth Circuit has stated, “‘Proof that the de-
fendant’s explanation is unworthy of credence is [a] form 
of circumstantial evidence that is probative of intentional 
discrimination.’”51 Further, as expressed by the Second 
Circuit, while helpful to prove that a protected character-
istic was a motivating factor, “[a] plaintiff who . . . claims 
that the employer acted with mixed motives is not required 
to prove that the employer’s reason was a pretext.”52 At 
the same time, the Sixth Circuit has emphasized courts 
should also consider an employer’s evidence indicating 
“that the protected characteristic was not a motivating 
factor for its employment decision.”53 Until the Supreme 
Court clarifies the requisites of Title VII to establish a pro-
tected characteristic as a motivating factor, it is difficult at 
this point to articulate a truly uniform standard.

III. USERRA
Similar to Title VII cases, courts have struggled to 

apply the proper causation standard in USERRA cases. 
USERRA was passed in 1994, shortly after the 1991 Civil 
Rights Amendments,54 to encourage participation in the 
uniformed services and ensure individuals that their civil-
ian careers would not be harmed by providing service to 
their country.55 The statute provides that:

A person who is a member of, applies to 
be a member of, performs, has performed, 
applies to perform, or has an obligation 
to perform service in a uniformed service 
shall not be denied initial employment, 
reemployment, retention in employment, 
promotion, or any benefit of employment 
by an employer on the basis of that mem-
bership, application for membership, per-
formance of service, application for ser-
vice, or obligation.56

The statute further specifies that if any of the enumer-
ated obligations to uniformed service are “a motivating 
factor in the employer’s action,” the employer has “en-
gaged in actions prohibited.”57 However, the employer 
may establish an affirmative defense if it can prove that 
“the action would have been taken in the absence of such 
[protected status or activity].”58 If able to prove that their 
protected status or activity was a motivating factor in an 
employment decision, plaintiffs are entitled to an injunc-
tion preventing the employer from further USERRA viola-
tions and back pay.59 If, moreover, plaintiffs can prove that 
their employer’s violation of USERRA was “willful,” the 
court may order “the employer to pay [them] an amount 
equal to the [amount of back pay available] as liquidated 
damages.”60 
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Although the Kitlinski petition is currently pending, 
many other courts are attempting to apply mixed-motive 
standards without any clear guidance from the Supreme 
Court.76 Until the High Court steps in and defines exactly 
how a plaintiff may show that a protected characteristic 
was a motivating factor in an employment decision, es-
pecially considering the Court’s decision in Bostock, lower 
courts will likely continue to struggle.

IV. Analysis
Multiple federal statutes state that protected character-

istics may not be a “motivating factor” in an employment 
decision.77 Despite courts providing examples of different 
ways that a plaintiff may prove that a protected charac-
teristic was a motivating factor,78 there is no consensus 
as to what constitutes a motivating factor and, therefore, 
when the burden of proof may be shifted to the employer 
to prove that the protected characteristic was not a but-
for cause of the employment action. In contrast, Bostock 
clarified that but-for causation is any consideration that, 
if removed, would yield a different outcome.79 Perhaps 
Justice Gorsuch is correct that there is only one causation 
standard—the only difference being that in mixed-motive 
cases, “the burden of proving but-for causation [is taken] 
from the plaintiff and handed to the defendant as an af-
firmative defense.”80 

Accordingly, this article proposes that the Supreme 
Court should adopt a two-step framework that mirrors the 
statutory framework. This would clarify what is required 
in but-for causation versus motivating-factor causation. 
For the first step, all a plaintiff must do is prove by a pre-
ponderance of the evidence that an employer merely con-
sidered the protected characteristic. This burden would be 
the plaintiff’s under both but-for causation and motivat-
ing-factor causation. For the second step, proof must be 
provided that the protected characteristic was (or was not) 
a but-for cause of the employment decision. Under but-for 
causation, the burden of proof would stay with the plain-
tiff, utilizing the decades-old burden-shifting framework 
of McDonnell Douglas and Burdine.81 However, under the 
motivating-factor test, the plaintiff’s burden would be sat-
isfied by showing that the employer considered the pro-
tected characteristic, switching the burden of proof to the 
employer to establish a same-decision defense.82 Given 
Title VII’s and USERRA’s purposes and the announced 
definition of but-for causation in Bostock, coupled with the 
canons of statutory construction, the proposed framework 
appears to be the best interpretation of Title VII and USER-
RA’s motivating-factor language.

The proposed framework serves the statutes’ purposes. 
Title VII and USERRA are intended to reduce workplace 
discrimination based both on race, color, religion, sex, or 
national origin83 and obligations required of uniformed 
service, respectively.84 Allowing for a motivating factor as 
a deterrent, a plaintiff’s burden is deemed satisfied once 
proof is provided that the employer considered the pro-

favor a heightened showing resolve cases with no discus-
sion of the purportedly requisite “discriminatory animus” 
or “discriminatory motive.”73 During other times, courts 
state that an employee may prove that protected status or 
activity was a motivating factor by simply showing that 
“the defendant relied on, took into account, considered, or 
conditioned its decision on that consideration.”74 

A hypothetical framed in the Petition for a Writ of 
Certiorari for Kitlinski v. Dep’t of Justice exemplifies the 
confusion:

Assume “Supervisor” served in the mili-
tary and comes from a multi-generation 
military family. “Employee,” who is in 
the United States Army Reserve, requests 
a military transfer to a different location 
that would reduce commuting costs and 
give Employee an increase in salary. Su-
pervisor explains that the position Em-
ployee seeks is very competitive. Super-
visor also explains that while he always 
tries to help those that serve our country, 
Supervisor is concerned that Employee 
will be deployed soon and further ex-
plains that rather than transferring Em-
ployee now, Supervisor will wait until 
after the deployment and then explore 
comparable transfers. In this hypotheti-
cal, there is no evidence that Supervisor 
harbors anti-military bias, but Employ-
ee’s military service clearly factored into 
Supervisor’s decision not to transfer Em-
ployee. Under the causation standard as 
applied in the Second, Third, and Sixth 
Circuits—which apply USERRA’s plain 
language—Employee would be able to 
show that military service was a motivat-
ing factor in the decision not to transfer 
Employee, and the burden would cor-
rectly shift to the employer to show they 
would have made the same decision. Al-
ternatively, in the Fourth Circuit, there 
would be no shift of burden because the 
Fourth Circuit required some showing of 
anti-military bias. In yet another standard, 
the First, Seventh, and Eleventh Circuits, 
in addition to showing that the service 
was a motivating factor, Employee would 
have to show some form of undefined an-
imus in order to shift the burden of proof 
to the employer. In the Fifth and Federal 
Circuits, Employee would be required to 
prove that the undefined animus was a 
but-for cause to shift the burden. As dem-
onstrated above, Employee rights under 
USERRA are wholly dependent on where 
they file their claim.75 
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V. Conclusion
The Supreme Court’s decision in Bostock provided as 

many questions as it provided answers. The Court clari-
fied that but-for causation includes any consideration that, 
if removed, would change the outcome, even if other fac-
tors also contributed to the decision.95 The Court also ac-
knowledged that motivating-factor causation was a “more 
forgiving standard,”96 but the Court has never explicitly 
addressed what level of consideration constitutes a moti-
vating factor. This article proposes that, under the mixed-
motive framework, mere consideration of a protected 
characteristic is sufficient to switch the burden of proof to 
the employer.97 The employer would then have a chance to 
prove that it would have made the same decision regard-
less of the protected characteristic, thus limiting certain 
forms of relief.98 This framework is the correct interpre-
tation for three reasons. First, the framework helps serve 
the purposes of Title VII and USERRA, two statutes that 
incorporate the motivating-factor standard.99 Second, the 
framework is consistent with the Supreme Court’s prece-
dent, including its but-for causation standard in Bostock.100 

Third, in light of Bostock, it is the only interpretation that 
would meaningfully distinguish the two standards, com-
plying with the canon against surplusage.101 Accordingly, 
the Supreme Court should take the first available oppor-
tunity to adopt this standard for motivating factor so as to 
provide clarification (inclusive of relief, where appropri-
ate) to our courts across the country.

tected characteristic at issue.85 Employers would likely 
take greater steps to prevent workplace discrimination if 
even considering the protected characteristic would lead to 
court costs of establishing a same-decision defense as well 
as possible attorney’s fees for the plaintiff.

The proposed interpretation is also consistent with Su-
preme Court precedent. First, the interpretation is directly 
drawn from Justice Gorsuch’s comments in Comcast Corp. 
v. National Association of African American-Owned Media.86  

There he noted that the two standards differ only as to 
which party has the burden to prove but-for cause.87 Addi-
tionally, it is consistent with Bostock’s statements that mo-
tivating factor is “a more forgiving standard” that can im-
pose liability “even if [the protected characteristic] wasn’t 
a but-for cause of the employer’s challenged decision.”88 

Allowing a Title VII-plaintiff to receive at least declaratory 
relief and attorney’s fees, without regard to whether the 
employer can prove that the protected characteristic was 
a but-for cause of the employment decision, is consistent 
with the Court’s limited guidance on motivating-factor 
causation.

The proposed interpretation alleviates any conflicts 
with other statutory provisions. Overlap between sepa-
rately enumerated standards would violate the canon 
against surplusage.89 Allowing a motivating factor to 
meet a plaintiff’s burden by showing that the employer 
considered a protected characteristic accommodates a 
standard meaningfully different from but-for causation. 
It also justifies Title VII’s distinction as to available rem-
edies consistent with the nature of the plaintiff’s proof.90 
A lesser burden imposed on the plaintiff prior to the em-
ployer establishing a same-decision defense would allow 
for USERRA’s inclusion of additional liquidated damages 
for “willful” violations of the Act.91 Without the proposed 
framework, the heightened requirement on USERRA plain-
tiffs likely would lead to the inclusion of liquidated dam-
ages in practically all successful claims.

The one identifiable difficulty with this framework 
is that it would require the plaintiff to prove what an 
employer considered, i.e., arguably, what the employer 
“thought.”92 However, similar circumstantial evidence 
that is utilized across employment discrimination law may 
be utilized to suggest it is likely an employer considered 
a protected characteristic prior to taking the employment 
action in question.93 Although stray remarks about a pro-
tected characteristic, without more, may be insufficient to 
establish liability for a hostile work environment claim,94 

they could plausibly serve as paradigmatic circumstantial 
evidence that an employer considered that characteristic 
when taking an employment action. While direct evidence 
of an employer’s consideration might be difficult to come 
by, the availability of circumstantial evidence—as often 
utilized in employment discrimination cases—justifies the 
proposed framework.

Nick Martiniano received a J.D. from Penn State Law School 
(‘22). He will be joining NYSUT’s Office of General Counsel 
in the fall. 
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Psychotherapist Privilege in Employment Discrimination 
Cases: To Waive or Not To Waive?
By Barbara K. Hathaway

Introduction
Most plaintiffs in employment discrimination cases 

claim emotional harm and seek damages for emotional 
distress. In certain circumstances, when a plaintiff places 
his or her mental health at issue, this will result in a waiver 
of the psychotherapist-patient privilege that would oth-
erwise apply to records of treatment for mental health 
issues. Attorneys representing both plaintiffs and defen-
dants should be aware of what constitutes an express or 
implied waiver of the privilege, as it will likely result in 
the disclosure of mental health treatment records and the 
depositions of treatment providers. And plaintiffs’ attor-
neys should carefully discuss with their clients the advan-
tages and disadvantages of such a waiver before deciding 
what causes of action to assert, what damages to claim in 
the complaint, and how to respond to discovery requests. 

This article will discuss the rules governing the psy-
chotherapist-patient privilege, as well as when the privi-
lege is deemed waived. Waiver can occur in a variety of 
circumstances, including when a plaintiff asserts a cause 
of action for which serious emotional distress is an ele-
ment (such as intentional or negligent infliction of severe 
emotional distress), seeks damages for serious emotional 
damages beyond “garden variety” emotional damages, or 
proffers evidence to support such a claim for emotional 
damages. The article will also discuss when the privilege 
is not waived, such as when a defendant seeks to chal-
lenge plaintiff’s credibility. The article will also address 
the consequences of waiver or non-waiver. If the privi-
lege is waived, defendants may obtain access to mental 
health records and depositions of mental health treatment 
providers, and the amount of emotional distress damages 
that may be recovered may be limited if the privilege is 
not waived. Plaintiffs may also want to consider ways to 
limit the privacy consequences of a waiver, including con-
fidentiality stipulations. Finally, the ground rules for de-
positions of mental health experts, such as the presence of 
counsel, will be addressed. This information should assist 
both plaintiffs’ and defense counsel to make informed de-
cisions about whether the privilege should be or has been 
waived, and what discovery will be available or what dis-
covery requests should be resisted.   

The Scope of Discovery Under Federal Rules 
of Civil Procedure

Before considering when the psychotherapist-privi-
lege may apply and when it may be waived, it is useful 
to review the general scope of discovery. Federal Rule of 

Civil Procedure 26 authorizes discovery “regarding any 
nonprivileged matter that is relevant to any party’s claim 
or defense and proportional to the needs of the case.”1 In 
applying this standard, courts are to consider “the impor-
tance of the issues at stake in the action, the amount in 
controversy, the parties’ relative access to relevant infor-
mation, the parties’ resources, the importance of the dis-
covery in resolving the issues, and whether the burden or 
expense of the proposed discovery outweighs its likely 
benefit.”2 Relevance under Rule 26 has been construed 
broadly to include “any matter that bears on, or that rea-
sonably could lead to other matter that could bear on” any 
party’s claim or defense.3 The current version of Rule 26 
expressly incorporates considerations of proportionality 
and burden; thus, arguments that the burden of discovery 
is not warranted by the nature of the claims in the case 
may be available.4 

Any party may also move for a protective order, upon 
a showing of good cause, to limit or prevent discovery 
which may cause “annoyance, embarrassment, oppres-
sion or undue burden or expense . . . ”5

Rule 35 also provides that when the mental or physi-
cal condition of a party is in controversy, the court may or-
der the party to “submit to a physical or mental examina-
tion.” The order must be made on motion for “good cause 
shown.”6 As will be further discussed, courts generally 
will not find that a plaintiff’s mental condition is placed in 
controversy by the mere assertion of claims for garden va-
riety emotional distress. Rather, a plaintiff must do more, 
such as claiming significant emotional distress, asserting 
a claim for intentional or negligent infliction of emotional 
distress, or proffering expert testimony to support a claim 
of emotional distress.7

The Availability of Emotional Distress 
Damages in Employment Cases

Before considering the applicability of the psychother-
apist-patient privilege and the implications of a waiver, it 
is useful to keep in mind what damages are available for 
mental or emotional injuries in such cases. Under Title VII, 
the primary federal employment discrimination statute, 
emotional damages are capped on a sliding scale, depend-
ing upon the size of the employer. For employers with 
more than 500 employees, damages, including punitive 
damages, are capped at $300,000, not including certain 
types of monetary relief, such as back pay and attorney’s 
fees.8 Emotional distress damages are not available under 
the Age Discrimination in Employment Act or the Family 
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and Medical Leave Act, although liquidated damages are 
available for willful violations.9 There is no cap for claims 
brought under the federal Civil War-era statute known as 
§ 1981 or the New York anti-discrimination statute, the 
Human Rights Law.10

The Categories of Emotional Distress Claims
Claims for emotional distress have traditionally been 

grouped into three categories—garden variety, significant 
and egregious. These categories are relevant not only to de-
termining whether a plaintiff has placed her mental state 
in issue for purposes of a waiver of the privilege, but also 
for assessing the monetary amounts awarded, often on a 
motion for remittitur after a jury verdict. Garden variety 
claims have been defined as “the distress that any healthy, 
well-adjusted person would likely feel as a result of be-
ing . . . victimized.”11 Garden variety claims are typically 
supported by plaintiff’s testimony without the support of 
an expert witness. Significant claims are based on more 
substantial harm or more offensive conduct, and are often 
supported by medical testimony and evidence of treat-
ment and/or medication. Egregious emotional distress 
claims generally involve outrageous or shocking discrimi-
natory conduct or a significant impact on the plaintiff, 
with evidence of severe impairment requiring treatment.12 
Garden variety emotional distress claims typically merit 
an award of damages in the range of $30,000 to $125,000, 
significant claims in the range from $100,000 to $200,000 
or even $500,000, and egregious awards can be in excess 
of $500,00013

The Psychotherapist-Patient Privilege
Congress has not promulgated federal statutory privi-

lege rules, but Rule 501 of the Federal Rules of Evidence 
authorizes federal courts to define privileges by interpret-
ing “common law principles . . . in the light of reason and 
experience.”14 The common-law principles of testimonial 
privileges reflect the general rule that the public has a 
“right to every man’s evidence” and that there is a general 
duty to “give what testimony one is capable of giving.”15 
“Exceptions from the general rule disfavoring testimonial 
privileges may be justified, however, by a ‘public good 
transcending the normally predominant principle of uti-
lizing all rational means for ascertaining truth.’”16

In Jaffee v. Redmond, the Supreme Court recognized a 
testimonial privilege protecting confidential communica-
tions between a psychotherapist and patient. The Court 
noted that because effective psychotherapy “depends 
upon an atmosphere of confidence and trust in which the 
patient is willing to make a frank and complete disclosure 
of facts, emotions, memories, and fears,” protecting com-
munications between therapists and patients served an 
important private interest in allowing individuals to pur-
sue mental health treatment. Moreover, the privilege fur-
thered an important public interest because “the mental 
health of our citizenry, no less than its physical health, is 

a public good of transcendent importance.”17 In contrast, 
the Court found that the benefit to the judicial system from 
having access to such evidence would likely be modest, 
reasoning that if patients were aware that their communi-
cations were not protected, conversations would probably 
be chilled, and thus the evidence would likely never be 
created.18 The Court’s conclusion was further supported 
by the fact that all 50 states and the District of Columbia 
had recognized the privilege, and that the Advisory Com-
mittee had recommended that Congress include a psycho-
therapist privilege as part of the proposed Federal Rules of 
Evidence (although this was never enacted).

With respect to what types of mental health provid-
ers the privilege covers, the Court noted that there was 
agreement that it extended to licensed psychiatrists and 
psychologists. The Court went on to find that for the same 
reasons the privilege should also extend to licensed social 
workers, the providers at issue in the case before it.19 

Finally, the Court rejected the balancing approach that 
the lower court had applied to the privilege due to the 
need for individuals to have some certainty about whether 
communications would be protected, because an “’uncer-
tain privilege or one which purports to be certain but re-
sults in widely varying applications by the courts, is little 
better than no privilege at all.’” The Court explained that 
“[making the promise of confidentiality contingent upon 
a trial judge’s later evaluation of the relative importance 
of the patient’s interest in privacy and the evidentiary 
need for disclosure would eviscerate the effectiveness of 
the privilege.”20 While the Court held that the privilege 
must not be subject to a balancing test, it did note that the 
privilege could be waived, without specifying the ways 
in which such a waiver could occur.21 The Court also de-
clined to define the precise scope of the privilege, leaving 
that to a case-by-case determination.22

The Second Circuit outlined the scope of the privilege 
and clarified the principles surrounding the waiver of the 
privilege in the seminal case of In re Sims.23 In Sims, an in-
mate commenced a pro se civil rights action against prison 
officials based on the alleged use of excessive force. While 
representing himself at a deposition, after his request for 
appointment of counsel had been denied, he answered 
questions concerning conversations with a prison mental 
health provider about the alleged assault and his injuries. 
He gave somewhat conflicting testimony concerning any 
emotional injuries. Defendants then sought access to his 
mental health records. Counsel, who had since entered the 
case, objected to the request and expressly withdrew any 
claim for non-garden variety emotional distress injuries. 

The Second Circuit held that the plaintiff had not 
waived the privilege, establishing that the privilege is not 
waived by assertion of a claim only for garden variety 
emotional distress damages, that a plaintiff may withdraw 
or abandon claims for emotional distress to avoid waiver 
of the privilege, and that the privilege is not overcome 
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when the plaintiff’s mental state is put in issue only by the 
defendant, such as in an effort to challenge plaintiff’s cred-
ibility or his version of the events. The Court explained 
that a waiver may be either express or implied, and that 
a waiver may be implied “in circumstances where it is 
called for in the interests of fairness,” such as when a party 
attempts to use the privilege as both a shield and a sword. 
While this is to be determined on a case-by-case basis, the 
Court made clear that a party cannot “’partially disclose 
privileged communications or affirmatively rely on privi-
leged communications to support its claim or defense and 
then shield the underlying communications from scrutiny 
by the opposing party.’”24

Thus, the Court found that the pro se plaintiff had not 
placed his mental state in issue simply by responding to 
questions during his deposition (at which he was not rep-
resented by counsel), and that he had not claimed serious 
emotional distress. Although he testified that he dreamed 
about the assault and became anxious when he saw a cor-
rection officer holding a knife, he also testified that he was 
not receiving treatment and never stated that he sought 
damages for mental injuries. In any event, his counsel’s 
subsequent withdrawal of any claims for non-garden va-
riety emotional distress prevented a waiver.25 The Court 
further rejected the defendant’s argument that the records 
were relevant to probe plaintiff’s state of mind at the time 
of the incident, and specifically whether he started the al-
tercation. The Court explained that if the privilege may be 
breached whenever records may be useful in testing the 
plaintiff’s credibility or may have some other probative 
value, this would in effect inject the balancing approach 
that the Supreme Court had rejected in Jaffee.26 

The parameters of the privilege have been further 
defined in a number of cases. The privilege will extend 
to confidential communications between a patient and a 
mental health provider, including psychiatrists, psycholo-
gists and licensed social workers. The communications 
must be made for the purpose of diagnosis and treatment. 
The privilege does not extend to medical providers who 
are not licensed mental health professionals, even if such 
individuals may treat or prescribe medication for mental 
health issues.27 However, courts have found that patients 
have privacy interests in such medical records, and have 
directed release of such records when they are relevant, 
considering the privacy interests at issue, the expense and 
burden of the discovery, the relevance and importance of 
the discovery to the issues in the litigation, and whether a 
state evidentiary privilege exists.28 

New York State protects communications with mental 
health providers as a matter of statute, not common law.29 

Where there is federal question jurisdiction and evi-
dence is relevant to both federal and state claims, issues of 
privilege are governed by federal law.30 

When Is the Psychotherapist Privilege 
Waived—And When Is It Not Waived?

The general principle guiding a determination of when 
the psychotherapist privilege is waived in federal cases is 
one of fairness—when one places her mental condition in 
issue, the opposing party must have an opportunity to con-
test the claims. It has often been said that one cannot use 
the privilege as both a sword and a shield, by relying upon 
evidence of one’s mental status while at the same time as-
serting the privilege to prevent disclosure of relevant in-
formation. The privilege may be waived in a number of 
ways, including seeking damages for emotional distress 
beyond garden variety, raising a claim that includes an ele-
ment of emotional distress such as intentional or negligent 
infliction of severe emotional distress, alleging significant 
emotional distress or a specific serious mental health diag-
nosis or treatment, or putting forward evidence of serious 
emotional distress in discovery responses or through an 
expert witness. Nonetheless, even if a waiver has occurred, 
a litigant may still retain the benefit of the privilege by ex-
pressly abandoning or withdrawing such claims. 

First, the type of emotional damages sought will dic-
tate whether there is a waiver of the privilege. The privi-
lege is not waived by claiming only garden variety emo-
tional distress, which, as noted, is defined as the distress 
that any healthy, well-adjusted person would experience 
as a result of the conduct alleged. However, if the plaintiff 
claims more serious emotional distress, a waiver will be 
found. While this is undoubtedly a heavily fact-laden in-
quiry, where a plaintiff claims long-lasting mental health 
issues requiring treatment or medication, a court is likely 
to find a waiver. For example, where the plaintiff “seeks 
over $6,000,000 in compensatory damages for her hospital-
ization, future mental health treatment, and lost opportu-
nities . . . as a result of Defendants’ conduct,” it was “clear 
that serious and possibly permanent ‘emotional harm is at 
the heart of the litigation’” and the privilege was deemed 
waived.31 By contrast, where a plaintiff claimed that he 
was scared, shocked, embarrassed and humiliated, but did 
not allege any specific mental disorder or unusually severe 
emotional distress, and had not disclosed an expert, the 
court found that he had claimed no more than garden va-
riety emotional distress.32

A plaintiff will also be deemed to have waived the 
privilege by relying on her emotional distress as an ele-
ment of a cause of action. Thus, numerous courts have 
found that asserting a claim for intentional or negligent 
infliction of emotional distress will constitute a waiver.33

Allegations of a serious, diagnosable mental health 
condition or significant trauma will likely also constitute a 
waiver of the privilege.34

A waiver may also be found where plaintiff proffers 
evidence of serious emotional distress through testimony, 
interrogatory responses, or documents produced in dis-
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covery, including medical records, or retains an expert 
witness on emotional injuries.35 

By contrast, the defendant may not overcome the 
privilege by claiming that plaintiff’s mental health is rel-
evant to the defense. Thus, a defendant’s argument that 
an employee’s erratic behavior provided a legitimate, 
non-discriminatory reason for its employment action did 
not result in a waiver.36 Nor can a defendant gain access 
to privileged psychotherapy records by arguing that the 
evidence may be relevant to plaintiff’s credibility or con-
tradict plaintiff’s version of events.37 

Even where a waiver has occurred by plaintiff plac-
ing her mental status in issue, the plaintiff may prevent 
access to the otherwise privileged information by formal-
ly withdrawing any claim for other than garden variety 
emotional distress and committing to not using any evi-
dence beyond her own testimony to support her claims. 
If there is any ambiguity about whether the plaintiff has 
abandoned claims for more than garden variety emotional 
distress, courts have often issued an order deeming such 
claims abandoned or required the plaintiff to clarify her 
position or file an affidavit withdrawing the claims.38 

Under New York state law, a party waives the privi-
lege when he or she affirmatively places his or her mental 
condition in issue. However, a defendant does not waive 
the privilege simply by denying the allegations, even if his  
or her physical or mental state is relevant. Thus, in Dil-
lenbeck v. Hess, where plaintiff in an action involving an 
automobile accident sought access to defendant’s medi-
cal records to determine whether he was intoxicated, the 
Court held that the defendant had not waived his privi-
lege.39 Also, as in federal law, even if a plaintiff has placed 
her mental condition in issue, for example by asserting a 
claim for intentional infliction of emotional distress, plain-
tiff can prevent a waiver of the privilege by withdrawing 
the claim.40

Consequences of Waiver or Non-Waiver
The waiver of the psychotherapist privilege, or non-

waiver, whether inadvertent or not, can have significant 

consequences for a litigation. Waiver of the privilege by 
placing one’s mental condition at issue will likely result in 
the opposing party gaining access to the records of mental 
health treatment and to depositions of any mental health 
providers and of any expert on emotional damages who 
has been retained. 

Importantly, whether one has sought only garden va-
riety emotional distress damages (thereby not waiving the 
privilege), or damages beyond garden variety (thereby 
waiving the privilege), will impact the amount of damages 
a plaintiff may receive. If a plaintiff seeks only garden va-
riety emotional distress damages, she will likely be limited 
to damages of between $30,000 and $125,000, and if greater 
damages are awarded by a jury a defendant is likely to ob-
tain a reduction on a motion for remittitur.  

Thus, a decision of what emotional damages to claim 
and what causes of action to assert in a pleading and dur-
ing the litigation, and what evidence to proffer, should be 
made with these potential consequences in mind. For ex-
ample, if a plaintiff claims only garden variety emotional 
damages during the pre-trial stages of the litigation, but 
then seeks to introduce evidence of greater damages at tri-
al, such as through medical records or testimony of a men-
tal health provider, a court may preclude such evidence on 
the grounds that defendant was not on notice of the claim 
and had no opportunity to explore the mental health is-
sues during discovery. Consequently, plaintiff’s damages 
will be limited. On the other hand, if a plaintiff unwittingly 
claims more than garden variety emotional distress or vol-
untarily discloses mental health records, he or she will be 
deemed to have waived the privilege and defendant will 
have the right to access the mental health records.  

Defendants should also keep in mind the consequenc-
es of a waiver. If a plaintiff claims more than garden vari-
ety damages, a defendant should fully explore the mental 
health issues in discovery by seeking releases for and ob-
taining the mental health records and deposing any treat-
ment providers or experts who are expected to testify. If a 
plaintiff appears to seek only garden variety damages, on 
the other hand, a defendant should hold him or her to that 
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also precluded the taping of examinations, unless special 
circumstances are shown.48 

The rule is different in New York state courts. Attor-
neys are generally permitted to be present at physical and 
mental examinations of their clients, “provided that the at-
torney does not unduly interfere with the examination.”49 
However, the court has discretion to alter this rule. For 
example, in an action involving rape of a child on the de-
fendant’s premises, the court properly ordered that the ex-
amination be performed without the presence of counsel, 
given the sensitive nature of the inquiry, but that the ex-
amination could be audiotaped. 50

Handling Mental Health Evidence at Trial
Finally, it should be noted that the scope of discovery 

is broader than the scope of evidence that may be admis-
sible at trial; simply because information about a party’s 
mental health has been produced in discovery does not 
necessarily mean that it will be admissible at trial.51 A 
plaintiff should be alert to the possibility of limiting the 
evidence that is admitted, if that is her desire. A plaintiff 
may move in limine to preclude the defendant from us-
ing certain evidence on the ground that it is irrelevant or 
that the prejudice outweighs the probative value of the 
evidence. Of course, if a plaintiff intends to make a case 
for more than garden variety emotional distress damages, 
this may be a difficult argument.52 Nonetheless, there may 
be reasons to limit the scope of the evidence that will be 
admitted by time period or otherwise.53 A plaintiff may 
also want to consider seeking to have certain exhibits, such 
as particularly sensitive mental health treatment records, 
placed under seal.54 The local court rules on sealing must 
be consulted. 

In conclusion, decisions about the allegations to in-
clude concerning emotional distress or the causes of action 
to assert in a pleading, and whether to voluntarily prof-
fer evidence of serious emotional distress or retain an ex-
pert on emotional distress damages, should be made with 
the probable consequences in mind. The plaintiff should 
weigh the intrusion on her privacy against the ability to 
seek greater damages in making these decisions, after be-
ing advised by counsel of the consequences. And defen-
dants should be mindful of whether a plaintiff seeks emo-
tional damages that go beyond garden variety, and if so 
should be vigilant about conducting appropriate discov-
ery concerning the plaintiff’s mental condition in order to 
be able to appropriately counter plaintiff’s case on emo-
tional injury.

and possibly seek a written commitment or court order to 
that effect. And if a jury awards excessive damages, a de-
fendant should move for remittitur to reduce the damages. 

Even where plaintiffs elect to place their mental health 
at issue, they may also want to consider ways in which to 
minimize the intrusion into their privacy. Plaintiffs should 
consider attempting to limit the time frame for which their 
mental health records and history will be discoverable or 
objecting to unduly broad discovery requests. Most courts 
will permit the defendant to seek information for a reason-
able time period prior to the events at issue, in order to 
investigate whether the mental health issues were preex-
isting, but may be willing to limit the time period.41

Another common mechanism used to handle confi-
dential medical or psychiatric information is to enter into 
a confidentiality agreement or seek a protective order pro-
viding that the information may be disclosed only to lim-
ited individuals and will be used only for purposes of the 
litigation.42 Some federal judges have model confidential-
ity agreements in their individual rules of practice, and 
such rules should be consulted.

A Note About IMEs
As noted, if a plaintiff places his mental status at is-

sue, he may be required to undergo a Rule 35 medical ex-
amination by an expert retained by the defendant. Courts 
have looked at factors similar to those used to determine 
whether a plaintiff has waived the psychotherapist privi-
lege to determine whether there is good cause for a men-
tal examination. These factors include whether he or she 
has asserted a cause of action for intentional or negligent 
infliction of emotional distress, alleged a specific mental 
injury or disorder, claimed unusually severe emotional 
distress, or offered expert testimony to support a claim.43 
In Jarrar, the court denied the motion to compel plaintiff 
to submit to an examination, finding none of those factors 
present. 

Where an examination is appropriate, several issues 
may arise in connection with such IMEs. One area of dis-
pute that has often arisen is whether the plaintiff’s attor-
ney may be present. The general rule in federal litigation 
is that the attorney (for either party) may not be present, 
absent special circumstances.44 The rationale behind this 
rule is that the presence of an attorney at the examination 
“’would tend to impair its effectiveness and render it ad-
versarial,’” and may thus interfere with the examiner be-
ing able to conduct a thorough and objective examination. 
Moreover, an attorney who is present may potentially be-
come a witness, raising conflict of interest issues.45 That 
the presence of his or her attorney may make the plaintiff 
more comfortable and provide moral support is an insuffi-
cient justification for allowing the attorney to be present.46 

However, that the party is also facing criminal charges has 
been held to warrant an attorney’s presence in order to 
protect his Fifth Amendment rights.47 Federal courts have 
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pressed interest in continued remote work,6 and employ-
ers have also recognized the benefits of remote work.7 

Although the workplace has changed and continues 
to evolve, the term “worksite” used in the FMLA to de-
termine eligibility remains ambiguous and outdated. Nei-
ther Congress nor the Department of Labor has addressed 
the issue of FMLA eligibility for remote employees who 
may not meet the physical distance criteria. Specifically, 
the current language used in FMLA eligibility provisions 
does not address the definition of the term “worksite” for 
an employer that has closed or substantially reduced its 
main physical offices. FMLA eligibility requirements are 
based upon the traditional physical workplace, typically a 
central office or building location, where many employees 
work alongside one another.

Congress has not addressed whether employees who 
are working remotely and are not physically present in 
an office with at least 50 others within a 75-mile radius 
are still eligible for FMLA protections. Additionally, the 
Department of Labor has not revised or made any pro-
nouncements on this direct issue. Further, the courts have 
not reached the issue of eligibility for employees working 
from home or other remote worksites that are not located 
within 75 miles of 50 other employees who, similarly, are 
working remotely from their homes, as per FMLA eligibil-
ity requirements. Though the worksites for many employ-
ees have changed, the need for protected leave to care for 
oneself or family members remains. New work arrange-
ments mandated by COVID or its aftershocks should not 
disqualify working parents from receiving FMLA job-pro-
tected leave. 

By examining the legislative history of the FMLA and 
existing case law within the current FMLA framework, this 
article evaluates whether the Family and Medical Leave 
Act of 1993 needs to be changed to accommodate employ-
ees in a modern workplace environment. It further assesses 
different routes to bring about change and account for the 
gap in the legislation. The author proposes that the Depart-
ment of Labor, the agency with oversight and expertise, 
issue a rule to construe the Family and Medical Leave Act 
of 1993 so that it properly accommodates employees work-
ing remotely. The reforms might also include adding lan-
guage that recognizes a home office as a proper workplace. 
Alternatively, the Department of Labor could issue a rule 
affording FMLA eligibility to remote employees, with cur-

The Family and Medical Leave Act and the Evolving 
Workplace
By Rebecca Rychik

In 2021, many working parents struggled with chal-
lenges resulting from the new reality of remote work. Due 
to the pandemic outbreak in March 2020 (and continuing 
into 2022), offices shut down and as a result, employees 
began working from home. More than a year later, offices 
remained closed and many parents were still working 
remotely from their homes.1 At the same time in March 
2020, schools closed and sent children home to participate 
in online learning. Children across the United States have 
been learning remotely since the pandemic outbreak and 
some are still not fully back in the classroom.2

While parents and children remain at home, balancing 
work and family responsibilities has become a juggling 
act for families across the United States. Now nearly two 
years later, parents are still trying to manage assisting and 
caring for their children at home, while simultaneously 
keeping up with their own jobs. Parents throughout the 
country have described feeling pushed out of the work-
force in order to manage and keep up with their increas-
ing responsibilities at home.3 Too often, parents working 
at home with children by their sides have been forced to 
choose between these competing needs.

In 1993, Congress enacted the Family and Medical 
Leave Act (FMLA) to assist families in balancing the de-
mands of the workplace with the need to care for them-
selves and their families.4  Written 28 years ago, the leg-
islation provided protections based on the typical family 
needs and workplace arrangements at that time in history. 
Today, the trend to remote work has changed the land-
scape of work and challenges remain for parents strug-
gling to balance family and work responsibilities.

More specifically, for many Americans with typical of-
fice jobs, the COVID-19 outbreak has led to a change in 
work setting. Compared with 1993, the traditional physi-
cal workplace often looks different today, with many dif-
ferent work arrangements for employers and employees. 
This has been especially true throughout the pandemic, as 
employees and employers are not working in one office 
together, but rather miles away in their respective homes. 
Many workplaces have permanently closed facilities or 
have plans to reduce the number of employees working 
from one central office.5 Notably, the sudden closure of 
many workplaces in March 2020 brought in a new era of 
remote work that is likely to remain. Employees have ex-
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adopted infants, or even to their own seri-
ous illness, workers need reassurance that 
they will not be asked to choose between 
their employment and meeting their per-
sonal and family obligations or tending to 
vital needs at home.13

The FMLA acknowledged the struggles that fami-
lies face balancing their responsibilities and the need for 
unpaid job protection. At the same time, Congress there 
sought to accomplish the goal of helping families in a 
way that also accommodates the legitimate interests of 
employers.14

2. Legislative History

Since its passage in 1993, Congress amended the FMLA 
and expanded coverage to include employees not explicit-
ly listed in the original signed law. First, in 1995, Congress 
amended the FMLA to cover certain legislative branch 
employees.15  Next, in 2008 and 2009, Congress amended 
the FMLA to create a new entitlement for military leave.16 
Again, in December of 2009, Congress amended the FMLA 
to modify the hours-of-service eligibility requirement for 
airline flight crews.17 Clearly, Congress has the authority 
to amend the FMLA to reflect modern work situations that 
were not originally included in the law drafted in 1993 
and, in fact, Congress has successfully amended the law 
to account for the expansion of different types of work 
throughout its history.

B. Main FMLA Provisions
1. General Protections

The FMLA allows eligible employees of a covered em-
ployer to take 12 weeks of job-protected, unpaid leave per 
year.18 It provides entitled employees two types of unpaid 
leave: leave to care for family or personal medical reasons, 
and military leave.19 This article will focus exclusively on 
leave to care for oneself or a family member. Job-protected 
leave may be taken for specified family and medical rea-
sons, including time off after the birth or foster placement 
of a child, to care for a family member with a serious health 
condition, or for one’s own serious health condition.20 

2. Covered Employers

The FMLA applies exclusively to employers that meet 
the criteria set forth in the legislation. To be covered un-
der the FMLA (and, thus, to be required to provide FMLA 
leaves), an employer must be a private sector employer 
with 50 or more employees for 20 or more work weeks in 
the current or preceding calendar year, including a joint 
employer or successor in interest to a covered employer.21 
The FMLA also covers public agencies, including local, 
state, or federal government agencies, regardless of the 
number of their employees.22 Additionally, it covers public 
or private elementary or secondary schools, also regard-
less of the number of their employees.23

rent family needs, who may not be within close proximity 
to other company employees. Indeed, where appropriate, 
the Department of Labor might even define the workplace 
of individuals who are working from home as their em-
ployer’s main workplace facility.

Part I examines the legislative history and purpose 
of the Family and Medical Leave Act of 1993. It also lays 
out the current protections provided by the FMLA, along 
with the eligibility requirements. Part II assesses whether, 
given the evolving workplace, the FMLA of 1993 provides 
the intended protections for employees. Specifically, it 
evaluates whether the current FMLA needs to be changed 
or clarified to accommodate current family needs in the 
modern workplace environment. Finally, Part III propos-
es solutions to the legal issue of ambiguity in the current 
legislation, suggesting that the Department of Labor issue 
a rule clarifying FMLA coverage for employees working 
from home.

I. The Current FMLA

A. FMLA Background
1. Findings and Purposes

Prior to the passage of the Family and Medical Leave 
Act in 1993, due to a lack of employment policies to ac-
commodate working parents, employees commonly had 
to choose between caring for themselves or their families 
and keeping their jobs. At that time, employees were not 
provided any protections when they or a family member 
had a serious illness requiring them to take off from work.8 

Further, many workplaces did not allow for parents to 
take time off after having a baby.9 Across the board, work-
places were not accommodating, and employees were not 
guaranteed job-protected time off from work to deal with 
family responsibilities.

In 1993, Congress enacted the Family and Medical 
Leave Act in response to the new reality of working fami-
lies, specifically mothers in the workforce.10 Recognizing 
the growing number of single-parent households, Con-
gress sought to assist families in balancing competing re-
sponsibilities in the workplace and at home. According to 
the U.S. Department of Labor, the FMLA helps employees 
to balance these competing needs, without sacrificing one 
for the other.11 By allowing individuals to take reason-
able unpaid leave for certain family and medical reasons, 
Congress sought to promote economic security for fami-
lies, while also preserving family stability and integrity.12  

29 CFR Part 825 discusses the purpose of the FMLA. Sec-
tion 825.101 states:

America’s children and elderly are in 
need of care from family members who 
have demanding responsibilities at work. 
When a family emergency arises, requir-
ing workers to attend to seriously-ill 
children or parents, or to newly-born or 
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Under FMLA regulations of the Department of La-
bor, an employee’s worksite will usually be the location to 
which the employee reports;33 where no fixed34 or single 
site to which the employee reports, the worksite will be the 
location from which that employee’s work is assigned.35 

Generally, however, a worksite may refer to either a single 
location or a group of contiguous locations (e.g., structures 
that form a campus or industrial park, or separate facilities 
in proximity with one another).36

While the Department of Labor has further clarified 
the meaning of a worksite for various types of employees, 
it has not done so for addressed employees working from 
home. In fact, though remote work has become an up-and-
coming trend, neither the legislation enacted by Congress 
nor the regulations issued by the Department of Labor spe-
cifically address whether remote employees should be sub-
ject to the 50/75 provision. Accordingly, it remains unclear 
whether an employee working from home, reporting to an 
employer at a business site or to one who is also working 
from a home without 50 employees within a 75-mile radius, 
is eligible for FMLA leave. Neither has the Department of 
Labor opined on whether 50 or more employees working 
from their separate homes but all within a 75-mile radius 
become eligible for FMLA leave.

Even though new work arrangements exist, for many 
employers, the total number of employees remains the 
same. Employees may be scattered physically, yet remote 
employees oftentimes work for employers who still have 
more than 50 employees reporting to one supervisor. Con-
sistent with the purpose Congress had in enacting this 
provision,37 the remote physical location of such an em-
ployee does not necessarily affect whether an employer 

3. Eligible Employees

To be eligible for FMLA leave with a covered employ-
er, the employee must have (1) worked for the employer 
for at least 12 months and (2) worked 1,250 hours in the 
previous 12 months prior to the leave.24 The FMLA also 
lists specific exclusions: “The term ‘eligible employee’ 
does not include any employee of an employer who is 
employed at a worksite at which such employer employs 
fewer than 50 employees, provided the total number of el-
igible employees may take up to 12 work weeks of unpaid 
leave in a 12-month period.25 Unpaid, job-protected time 
off can be taken after the birth of a child or after placement 
of a child for adoption or foster care in order to care for the 
child.26 An eligible employee can also take leave to care for 
a child, spouse, or parent who has a serious health condi-
tion.27 Further, an eligible employee with a serious health 
condition and unable to perform the essential functions of 
the job may take FMLA leave.28 Finally, eligible employ-
ees may take unpaid leave for any “qualifying exigency” 
arising out of the foreign military deployment of an em-
ployee’s spouse, son, daughter, or parent.29 

5. 	50 Employees Must Be Employed Within 75 Miles 
(The 50/75 Provision) 

In drafting the law, Congress sought to assist families, 
but in a way that took into account the legitimate interests 
of employers.30 It did not include protections for employ-
ees working for employers without a large number of em-
ployees. To be eligible, an employee must work at a site 
with at least 50 other employees within a 75-mile radius of 
the worksite31—commonly referred to as the 50/75 provi-
sion.32  The statute, however, does not define “worksite.”
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expanded Family and Medical Leave for employees with 
specified needs related to COVID-19.44 Though these mea-
sures were helpful, many parents continue to struggle in 
their balancing of work and family responsibilities in the 
current environment.

Though one could argue that job-protected unpaid 
time off is not necessary for parents working from home, 
juggling competing responsibilities, even while at home, 
is not an easy task. The same pre-pandemic family mat-
ters requiring job-protected unpaid leave still exist and, if 
anything, pose new problems as well. 

B. The New Type of Workplace

With the advancement of technology, telework is a ris-
ing trend across many fields.45  While this was already an 
upward trend before COVID-19, as a result of the pandem-
ic outbreak, employers have accelerated the shift to remote 
work. Starting with the implementation of stay-at-home 
orders and continuing throughout the pandemic, the land-
scape of work has vastly changed.46 The abrupt closure of 
many workplaces in March 2020 brought a new wave of 
remote work that is likely to remain in the future.47

Notably, attitudes toward remote work have also great-
ly changed in the past year. Before the pandemic, one com-
mon notion was that productivity levels plummet when 
employees work from home.48 After working remotely 
for more than a year, both employers and employees have 
reported feeling extremely satisfied with remote work ar-
rangements. Employees have said they are able to perform 
adequately, and some have said that working remotely al-
lows them to be even more efficient.49 Many employees 
have further expressed their enjoyment of working from 
home and preference to do so going forward.50 

Employers have also been flexible in accommodating 
remote work and may be likely to do so going forward.51 
Satisfied with the progress over the past year, employers 
have said that much of the workforce that allows for re-
mote working will continue to transition going forward.52 

According to Gallagher’s annual survey, which gathered 
data from 3,921 employers from December 2019 to May 

will suffer a great burden from allowing the employee to 
take leave. 

While the current law and regulations do not address 
the new type of work arrangement, the trend of working 
from home is continuously evolving. As a result of the COV-
ID-19 pandemic, many employers no longer have a physical 
single place to which employees report, or even one physi-
cal place from where all employees get their work. Since this 
may be dependent on where each employee’s supervisor 
is located, often, 50 employees are not employed within 75 
miles as per the written eligibility requirement. Moreover, if 
employers choose to close their main physical offices, many 
employees might be left ineligible to take protected leave. 
In short, as written, the legislation does not account for the 
new reality of remote work. Additionally, the Department 
of Labor has yet to speak about potential FMLA eligibility 
implications of this new reality.

II. The Current FMLA Law Leaves Remote 
Employees Behind

A. 	Despite the Shift to Remote Work, Difficulties 
Balancing Family and Work Responsibilities 
Persist
Balancing work and family responsibilities has al-

ways been difficult for parents with young children.38 

Pandemic-related school and day care closures have only 
amplified these challenges.39 Two years since the pandem-
ic outbreak, many employees are still working remotely40 
and some school-aged children have yet to fully return to 
the classroom.41 As many parents remain working from 
home with their children participating in remote school by 
their sides, working parents continue to struggle with bal-
ancing family and work responsibilities simultaneously.42 

Some employers have adjusted their expectations of work-
ing parents and implemented policies to support working 
parents who face COVID-19 challenges.43 Further, with 
the passage of the Family First Coronavirus Response 
Act (FFCRA), Congress sought to provide some relief 
for struggling families during the pandemic. The FFCRA 
required certain employers to provide paid sick leave or 

“Though one could argue that job-protected unpaid time 
off is not necessary for parents working from home, juggling 

competing responsibilities, even while at home, is not an easy 
task. The same pre-pandemic family matters requiring job-
protected unpaid leave still exist and, if anything, pose new 

problems as well.” 

http://forward.li
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2020, as well as a series of employer surveys between 
April and July 2020, nearly all employers say work from 
home will continue after the pandemic. As much as 59% 
say flex scheduling will also remain an option.53 

Since many employees will continue to work remotely, 
this new type of work should be addressed in legislation 
like the FMLA. Though the physical circumstances have 
changed, working parents should continue to benefit from 
unpaid job-protected leave when certain family responsi-
bilities arise.

C.   Remote Work and FMLA Eligibility

As noted above, to be eligible for FMLA leave, an em-
ployee must work at a location that has at least 50 other 
employees within 75 miles of the worksite.54 Comply-
ing with stay-at-home orders, many employers closed 
their central offices in March of 2020, forcing employers 
and employees to work from home.55 Though employ-
ers have retained their total number of employees, many 
have yet to re-open their central offices56 and employees 
remain scattered geographically as they work from their 
respective homes. Many employers have not expressed a 
desire to return employees to the main worksites in the 
near future,57 and remote work may be the new reality 
for many employees going forward. Since the homes of 
remote employees working for the same employer may be 
geographically spread, the trend to remote work can leave 
many employees short of FMLA eligibility.

Thus, compared to 1993 when Congress enacted the 
FMLA, the physical workplace looks very different today. 
Though the workplace has changed, balancing work and 
family remains difficult for working parents.58 The Family 
and Medical Leave Act did not account for these modern 
difficulties, and Congress has not amended the FMLA in 
any way to reflect the shift away from traditional work 
arrangements. Neither has the Department of Labor is-
sued a rule or any guidance to assure working parents of 
such protection, even though their work conditions have 
changed.59 For eligibility purposes, the term “workplace” 
used in the FMLA simply does not reflect modern realities. 
While accommodations for alternate work arrangements 
are becoming widely accepted,60 the law remains steps 
behind.

D. 	Determining Whether 50 Employees Are 
Employed Within 75 Miles
Congress did not define the term “worksite” in the 

50/75 provision of the FMLA and has not since passed 
any amendments addressing remote work under the pro-
vision. However, the Department of Labor, acting pursu-
ant to its rule-making authority, has promulgated a federal 
rule providing direction for determining whether employ-
ees meet the 50/75 requirement. A subpart of the rule spe-
cifically addresses employees with no fixed worksite:

For employees with no fixed worksite . . .  
the “worksite” is the site to which they are 
assigned as their home base, from which 
their work is assigned, or to which they 
report. . . .  An employee’s personal resi-
dence is not a worksite in the case of em-
ployees, such as salespersons, who travel 
a sales territory and who generally leave 
to work and return from work to their 
personal residence, or employees who 
work at home, as under the concept of 
flexiplace or telecommuting. Rather, their 
worksite is the office to which they report 
and from which assignments are made.61

Still, under this rule, it remains unclear whether cer-
tain remote employees continue to be eligible for leave. 
While this regulation provides assistance for some specific 
employees without a fixed worksite, it is silent on eligibil-
ity issues posed by supervisory employers assigning work 
from their personal residences to many remote employees 
working from their respective homes, which are all spread 
out geographically.

It is clear from this rule that for FMLA eligibility pur-
poses, the term “worksite” may be viewed as the office to 
which an employee reports and from which assignments 
are made. However, what remains ambiguous is whether 
this rule should similarly apply to remote employees who 
are receiving work from a supervisor in his or her resi-
dence miles away from other of the employer’s employ-
ees. Further, the application to an employee working for 
an employer that no longer has one central physical office 
remains vague.

E. 	 Existing Case Law Within the Current FMLA 
Framework
Cases within the current FMLA framework have ad-

dressed eligibility issues posed by employees working 
at non-traditional worksites. Specifically, courts have 
grappled with the issue of whether for FMLA eligibility 
purposes, an employee’s worksite may be considered the 
home office of his/her supervisor. Yet, certain eligibility 
issues posed by modern remote work circumstances re-
main unresolved.

In Killion v. Hospira Worldwide, Inc., the court dealt 
with the issue of whether FMLA protections extend to em-
ployees who are not located within 75 miles of 50 of the 
employer’s employees. There, a plaintiff working from 
home as a traveling salesperson was denied FMLA pro-
tection and subsequently filed a complaint.62 The defen-
dant sought summary judgment, arguing that the plain-
tiff was rightfully excluded from FMLA coverage because 
50 employees were not employed within 75 miles of the 
plaintiff’s worksite.63 The main issue was which office was 
considered to be the plaintiff’s worksite for purposes of 
FMLA eligibility. The court examined this issue by relying 

http://worksite.lv
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III. Congressional Amendment and/or 
Department of Labor Promulgation of 
a Rule Addressing FMLA Eligibility for 
Remote Employees
The effect of the COVID-19 pandemic on work ar-

rangements, specifically the limited use or even complete 
closure of central office locations, will likely impact the 
nature of the workplace in the future. Even after the pan-
demic wanes, many employers may allow their employees 
to continue working from home, changing the landscape 
of the traditional workplace. In 2021, the definition of the 
term “worksite” simply is no longer limited to the typi-
cal central facility building, where many employees work 
side by side. For reasons stated above, the 50/75 eligibility 
requirement should be changed or adapted to accommo-
date employees who work from home, whether by Con-
gress and/or the Department of Labor acting within their 
respective authorities to allow for remote employees to 
take permitted leave. Both of these options could clarify the 
application of the law to current work trends and minimize, 
if not eliminate, confusion by employers and employees.72

A.	 Interpreting the Current Statute
Before turning to any possible reforms, an attempt 

should be made to interpret the current FMLA and gain 
an understanding as to Congressional intent. Typically, 
when the legislative meaning is not clear, courts have used 
a “hierarchy” to determine the meaning and application.73 

In accordance with the rules of statutory interpretation, 
courts first look at the plain meaning of the statute to dis-
cover the original intent.74 However, since Congress did 
not define the term “worksite” in the FMLA, based on the 
plain meaning, the original intent remains ambiguous. The 
meaning of the term “worksite” is no longer as limited and 
precise as it once was.

If the language of the statute does not provide any 
clarification, courts attempt to ascertain the intent of Con-
gress by looking at the legislative meaning, including the 
ordinary or prototypical meaning of the word at the time 
of enactment. As a basic rule, courts often assume that 
the legislature uses words in their “ordinary sense.”75 At 
the time of enactment in 1993, the term “worksite” had a 
narrow meaning, typically referring to a central building, 
office or facility location. Years ago, people would never 
have imagined that employees could work from any-
where, so long as they have internet connection and a de-
vice at hand. Due to the changing times, resulting from the 
rise of technology, remote work has become a widespread 
trend. However, an originalist approach to interpretation 
would suggest that individual homes do not fall within 
the definition of the term “worksite.”

Nevertheless, to gain a clearer understanding and to 
ascertain the intent of Congress, courts may also look at 
the findings or purposes of the FMLA.76 As written, the 
purpose of the statute was to assist families in balancing 

on two previous cases that similarly discussed non-tradi-
tional worksites for FMLA eligibility purposes.

In Conners v. SpectraSite Commc’ns, Inc., the court ad-
dressed whether under the FMLA, a salesperson’s home 
can be considered a worksite.64 To determine FMLA eligi-
bility, the court relied on the criteria set by the Department 
of Labor to assess eligibility for employees without a fixed 
worksite. The rule states that a “worksite” is the site to 
which they are assigned as their home base, from which 
their work is assigned, or to which they report.65 Evidence 
was presented that the plaintiff reported to and received 
assignments from the smaller office, which did not have 
50 employees within a 75-mile radius. Therefore, the court 
held that the plaintiff was not an eligible employee for the 
purposes of FMLA coverage.66

In Killion v. Hospira Worldwide, Inc., the main issue was 
whether the worksite to which the plaintiff reported was 
the home office of her supervisor or the employer’s head-
quarters.67 Due to disputed facts regarding the plaintiff’s 
worksite, the court denied summary judgment.68  How-
ever, the determination remains unresolved. Similarly, 
In O’Dea-Evans v. A Place for Mom. Inc., where the parties 
argued about whether the plaintiff satisfied the 50/75 
requirement for FMLA eligibility purposes, the court de-
nied summary judgment.69 Thus, the court did not decide 
which location was considered the worksite within the 
FMLA framework.

Relying on the Department of Labor rule, courts have 
made it clear that an employee’s personal residence should 
not be considered the worksite for FMLA eligibility.70 In-
stead, the worksite is the office to which employees report 
or from which assignments are made.71 While it would 
seem that a supervisor’s home from which assignments 
are sent and tasks are delegated to employees would fit 
the definition of worksite, the court has yet to speak on 
that exact issue. If the supervisor’s home is considered the 
worksite, and it is located more than 75 miles from other 
employees, many workers could be denied FMLA eligibil-
ity for a failure to satisfy the 50/75 provision. This denial 
would be based arbitrarily on the geographical location of 
a supervisor’s home.

Though courts have applied the Department of Labor 
regulations when addressing questions of FMLA leave, 
they have yet to address the new type of work situation 
that many employees face when working at home for re-
mote employers, i.e., the issue of eligibility for a remote 
employee, reporting to an employer working from home, 
who is not within 75 miles of 50 other employees. This 
issue is further complicated when the employer does not 
have a main central office with many employees. It re-
mains unclear whether employees, now commonly in this 
type of situation, would qualify for FMLA leave.
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C.   Regulation by the Department of Labor

In an organic statute or a subsequent law, Congress 
authorizes agencies to issue rules and regulations.86 In 
the FMLA, Congress included a broad delegation of rule-
making authority to the Department of Labor.87 It directs 
the Secretary of Labor to “prescribe such regulations as are 
necessary to carry out” parts of the FMLA.88 

According to Chevron, U.S.A., Inc. v. Nat. Res. Def. 
Council, Inc. (the “Chevron rule”), when a court reviews 
an agency’s construction of a statute which it administers, 
it is confronted with two questions. The first is whether 
Congress addressed the precise question at issue.89 If the 
intent of Congress is clear, the matter ends there and ef-
fect must be given to the unambiguously expressed intent 
of Congress.90 Where a statute’s language is “either silent 
or unclear on the point at issue” a court will generally de-
fer to an agency’s exercise of delegated authority.91 Thus, if 
the expressed intent of Congress is not clear, a court would 
then look at whether the agency’s answer is based on a per-
missible construction of the statute.92 If so, a court would 
defer to the agency interpretation and uphold the agency 
action.93

Given Congress’ authorization,94 a court could find that 
the Department of Labor has the authority to prescribe rules 
and regulations necessary to carry out parts of the FMLA. 
In the 50/75 provision of Family and Medical Leave Act, 
Congress did not define the term “worksite.” Thus, looking 
at the word on its face, there is no clear, “unambiguously 
expressed, intent of Congress.”95 Since the term “worksite” 
is ambiguous, the Chevron rule applies. As long as the agen-
cy’s answer is based on a permissible construction, a court 
would give deference to the Department of Labor.

As the agency responsible for the FMLA,96 the Depart-
ment of Labor can prescribe rules and regulations necessary 
to carry out the FMLA. The Department of Labor has done 
so in the past,97 and courts have consistently applied Depart-
ment of Labor regulations when addressing questions about 
FMLA leave.98 For example, in O’Dea-Evans v. A Place For 
Mom, Inc., the court concluded that the definition of “work-
site “ promulgated by the Department of Labor is entitled to 
deference under Chevron.99 As such, the Department of La-
bor should promulgate a rule specifically addressing FMLA 
eligibility for remote employees working from or reporting 
to a location that does not have 50 other employees within a 
75-mile radius.100  

To date, the Department of Labor has issued rules based 
on a permissible construction of the statute, adequately re-
sponding to new types of work and the evolving needs of 
families. In 2009, the Department of Labor issued a rule 
on the definition of “worksite” for salespersons with no 
fixed worksite.101 In 2015, the Department of Labor issued 
another rule, amending the definition of “spouse” for em-
ployees in a same-sex marriage or a common law marriage 
in a state where such marriages are legally recognized.102

competing responsibilities at work and at home.77 Though 
the workplace may look different for many employees to-
day, balancing work and family responsibilities remains 
challenging. Just like employees who show up to a physi-
cal plant, showroom or office each day, remote employees 
also need help balancing work and family responsibili-
ties.78 Based on the intended purpose of the FMLA, inter-
preting the legislation to include remote employees seems 
plausible. 

However, application of the rules of statutory inter-
pretation has been inconsistent and uncertain by courts.79 

Thus, without further amendments by Congress or rules 
by the Department of Labor addressing the present issue 
ambiguity, there is currently no clear standard for courts 
to follow.

B. 	 A Legislation-Oriented Approach

Congress has the authority to write bills to address 
subjects on which law already exists.80 Congress can con-
sider an amendment proposing to strike language from a 
bill, insert new language, or replace language.81 To date, 
Congress has considered various proposals to amend the 
FMLA, and Congress has amended the Act four times.82

The 114th Congress considered two proposals to 
amend the general eligibility requirements for employees 
seeking FMLA leave. Though neither passed, one pro-
posed bill would have reduced the minimum number of 
employees within 75 miles of an employee’s worksite from 
50 employees to 15 employees.83 To address the current 
ambiguity in the statute as applied to remote employees 
working for remote employers, Congress could consider 
a similar bill, reducing the minimum number of employ-
ees required for eligibility purposes. This, however, likely 
would not adequately solve the issue and would exclude 
many employees. Even with such an amendment, the eli-
gibility criteria would still be arbitrarily based upon the 
geographic location of the homes of employers and em-
ployees and devoid of any connection between the physi-
cal location of employees and the need to protect leave. 
Further, geographic location of a “worksite” does not have 
an impact on the burden imposed on an employer when 
leave is taken.

Alternatively, Congress could strike the 50/75 provi-
sion altogether and replace it with a provision that ade-
quately addresses the impact of FMLA leave on smaller 
employers. A better option may be for Congress to insert 
new language that clearly addresses eligibility for remote 
employees who are not reporting to a central office loca-
tion. Though Congress has the tools to address the issue 
in many different ways, gridlock in the legislative branch 
may stand as a barrier to any desirable outcome.84 Ad-
ditionally, the process may be lengthy, posing issues for 
employers and employees until a final bill is agreed upon. 
Remote employees cannot afford to wait for this issue to 
be sorted out by a divided Congress.85
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The Department of Labor should act in accordance 
with its regulatory authority to issue a new rule in a time-
ly manner, properly addressing the evolving nature of the 
workplace. Specifically, the Department of Labor should 
address the many different possible forms of a “worksite” 
in modern times for the purposes of eligibility under the 
50/75 provision. The rule should allow for remote em-
ployees to be eligible for FMLA, even if they are not work-
ing from or reporting to a central location that employs 50 
people within a 75-mile radius.

Since there are many ways that the Department of La-
bor can address the ambiguity, public input should guide 
the agency in the rule-making process. When promulgat-
ing rules, an agency must follow an open public process ac-
cording to the Administrative Procedure Act (APA).103 The 
Department of Labor should issue a general notice of pro-
posed rule-making in the Federal Register, which would be 
followed by a period of public comment.104 The notice and 
comment would allow for a dialogue between the public 
and the agency. Anyone interested may submit comments 
to be considered by the agency and the agency would re-
spond to all relevant comments. This process would be ex-
tremely beneficial for interested employers and employees, 
who may be adjusting to a new era of remote work and 
would like to give their input and be involved in the rule-
making process.

It is time for FMLA protections to extend to home of-
fices/worksites. The current legislation is outdated and 
accords protections to employees who work in a typical 
physical office which now may not be, and likely will no 
longer be, for many the primary “worksite” and is unlikely 
to remain so in the future. With changing times, parents 
working from home in a non-traditional work arrange-
ment should be entitled to the same relief given to employ-
ees working alongside others in a central facility location.

Conclusion
The pandemic has brought a whole new meaning to 

the term “workplace” for many entities. The worksite of 
employers, supervisors and employees of many employ-
ers has shifted to a home office. and for many, it will re-
main so in the future. The change of physical workplaces 
should not preclude otherwise entitled employees from 
FMLA eligibility, merely because they are physically dis-
tant from other employees. The Department of Labor 
should take action to ensure that the FMLA does not lag 
behind the current times and adequately provides the in-
tended protections for American families.
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First and Ten or Fourth and Long? Brian Flores Takes 
Aim at the Rooney Rule: What Does This Mean for the 
National Football League and Corporate DEI Initiatives?
By Chris D’Angelo

Introduction
The sports world was rocked in February 2022 when 

Brian Flores sued the National Football League and three 
of its teams for racial discrimination. Flores compiled 25 
wins and 24 losses in three seasons as the head coach of 
the Miami Dolphins, concluding with records of 10-6 and 
9-8 in the last two seasons, the first time the Dolphins had 
achieved back-to-back winning seasons since 2003. Yet, 
Flores was fired at the end of his third season.

The lawsuit did not immediately follow his termina-
tion. Flores appeared to be under serious consideration 
for at least two vacant head coaching positions, one with 
the Denver Broncos, and one with the New York Giants. 
He was interviewed for both jobs but was not offered ei-
ther position. Instead, each position went to other coaches, 
each white, with no previous head coaching experience in 
the NFL. 

There are many allegations in the 58-page lawsuit 
Flores filed in federal district court in New York on Febru-
ary 1, 2022. Some are sensational, such as the allegation 
that the owner of the Dolphins ordered him to lose games 
intentionally to improve the club’s position in the annual 
college draft, and another where the owner allegedly ar-
ranged a “chance” meeting with a high-profile quarter-
back who was under contract with another team, raising 
concerns about tampering. 

The allegations that have garnered the most attention 
are the allegations relating to race discrimination in the 
NFL. The allegations in the lawsuit stand out because they 
strike at the heart of the NFL’s diversity, equity and inclu-
sion (DEI) signature program, the Rooney Rule. 

This article is the first in a two-part series. Here, a 
broad overview of the claims raised by Flores and how 
those claims address the Rooney Rule will be discussed. 
The next article will focus on DEI in a more general sense, 
from a legal perspective, the initiatives taken by corpo-
rate America, and how these may differ from the NFL’s 
Rooney Rule.

Background on the Rooney Rule
What Is the Rooney Rule?

According to the NFL’s website, the Rooney Rule “en-
courages hiring best practices to foster and provide oppor-
tunity to diverse leadership throughout the NFL.”1 The 
rule was adopted in 2003, named after Dan Rooney, who 
was then an owner of the Pittsburgh Steelers and used in-
clusive hiring practices throughout his career.2 The rule 
was a reaction to criticism following the termination of 
two Black NFL coaches, Tony Dungy and Dennis Green, at 
a time when Dungy had a winning record with the Tampa 
Bay Buccaneers and Green had his first losing record in 
10 seasons with the Minnesota Vikings. Originally focused 
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on head coaching positions, the Rooney Rule initially re-
quired that teams interview at least one person of color for 
a head coaching vacancy. It has been since been modified 
several times to expand its reach within NFL organiza-
tions, and to expand the number of people of color who 
must be considered for certain vacancies.3 

In his lawsuit, Flores alleges that his interviews with 
both the Broncos and the Giants were a sham, designed 
only to “check the box” and satisfy the requirement to 
consider underrepresented individuals for a vacancy. In 
a twist worthy of an Agatha Christie novel, Flores cites as 
evidence a text he received from Bill Belichick, head coach 
of the New England Patriots, and no stranger to contro-
versy himself. In the text, which arrived before Flores had 
his second interview with the Giants, Belichick writes that 
he heard from “Buffalo and NYG” that Flores is the guy, 
and congratulates Flores on getting the Giants’ job. Belich-
ick apparently meant to send the text to Brian Daboll, a 
white assistant and coordinator with the Buffalo Bills who 
was named the head coach within hours of Flores’ final 
interview. 

Impact of the Rooney Rule

Whether the Rooney Rule has been a success or a fail-
ure is open to debate. Proponents of the rule point to a 
number of favorable events and statistics. The rule has 
been strengthened over the years in many ways, now re-
quiring multiple candidates of all racial and ethnic groups 
to be considered, and it extends to coordinator and front-
office positions. When the 2006 NFL season began, the 
percentage of Black coaches initially increased from 6% in 
2002 to 22%.4 In 2007 two Black head coaches (Dungy and 
Lovie Smith) led their teams to the Super Bowl and in all, 
10 Black head coaches have appeared in the Super Bowl.5 

Critics, however, point to other evidence as indicative 
of failure. The Flores situation is one example, but there are 
many others. Even though the rule has been in place for 20 
years, at present there are only three Black head coaches 
(Mike Tomlin of the Steelers, Lovie Smith of the Texans, 
and Mike McDaniel of the Dolphins, who is multi-racial). 
This represents 9.4% of the head coaches in a league with 
Blacks comprising about 70% of the players.6 The number 
of Black head coaches hit a high of 25% in 2017 and 2018, 
but fell to 15.6% in 2021, and now even lower in 2022.7,8 

There also appears to be some evidence suggesting a 
history of perfunctory interviews or interview attempts 
for Black candidates, beginning in 2003, the first year of 
the Rooney Rule, when the Detroit Lions president Matt 
Millen was fined $200,000 for identifying a white coach as 
his top choice prior to conducting interviews. After this an-
nouncement, a number of Black candidates refused invita-
tions to speak with Millen, who then hired Steve Mariucci, 
the white coach he had identified.9 That same year, three 
other teams hired white coaches, but none were fined.10 
In 2017, the Oakland Raiders came under heavy criticism 
when Jon Gruden was hired to be their head coach.11 This 
year, after Flores filed his lawsuit, Marvin Lewis asserted 
publicly on numerous occasions that his interview with 
the Carolina Panthers for their head coaching slot was a 
sham, because John Fox had already been selected.12 Final-
ly, the Flores complaint is a putative class action, asserting 
claims on behalf of Flores and others similarly situated. 
The complaint includes allegations suggesting that other 
Black coaches have endured sham interviews, and by its 
nature as a class action, suggests that Flores and his attor-
neys are aware of many other examples. 

So it seems safe to say that the results for the Rooney 
Rule have been mixed at best. There is no doubt that 
more Black head coaches, as well as coordinators, have 
been hired over the past 20 years. But the numbers before 
2003 were not impressive. As Collins argues in his NYU 
Law Review article, however, the real focus of the Rooney 
Rule was to break up the “old boy” network within the 
NFL, which featured unconscious bias that favored white 
coaches over people of color. In this context, the Rooney 
Rule has had some success. For example, Collins cites the 
case of Herm Edwards, who spent five years coaching the 
New York Jets, and three years coaching the Kansas City 
Chiefs. Edwards was recruited away from the Jets by the 
Chiefs as a result of Edwards’ close personal relationship 
with the Chiefs’ president.13 

But the Collins article was written in 2007, and the 
number of Black coaches who have secured head coaching 
positions in the NFL seems to have hit a plateau or taken a 
step backwards. Jonathan Beane, the NFL’s chief diversity 
and inclusion officer, concedes there are shortcomings.14 

There is some dispute, however, as to whether the fault lies 
with the rule, or with the individuals charged with imple-
menting and executing it, or both. Beane argues, for exam-

“It seems safe to say that the results for the Rooney Rule  
have been mixed at best. There is no doubt that more Black 
head coaches, as well as coordinators, have been hired over 

the last 20 years. . . . But the numbers before 2003  
were not impressive.”
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ple, that the rule provides more opportunity and should 
result in better outcomes for people of color: “When you 
have more candidates from different backgrounds that are 
part of the process and actually are in the room to com-
pete for roles, the opportunity for a diverse candidate get-
ting hired goes up.”15 Some criticize this thinking as an 
endorsement of the “check the box” mentality. John Fein-
stein, a prominent sportswriter and author who has writ-
ten on the issue of race in sports,16 relays a story in an NPR 
article where he was told by a Black coordinator “some of 
those guys were legitimately looking at me as a potential 
head coach. Other guys were just, you know, carrying out 
their Rooney Rule . . . obligations, and you can tell, when 
you walk into the room, which is which.”17

What Next?
Beane is correct when he endorses the notion that 

opportunity should lead to better outcomes. Even Roger 
Goodell, the NFL commissioner, acknowledges that hiring 
results under the Rooney Rule have been “unacceptable.”18 
But, well-intentioned as it is, the Rooney Rule clearly 
needs a close examination and study to determine how 
the rule itself can be improved, and how other programs 
can be implemented to support the rule. Establishing met-
rics and measuring an organization’s success against those 
metrics is an important piece of a comprehensive DEI ini-
tiative, but it should not stand alone. Other important 
pieces include state-of-the-art training around bystander 
intervention, diversity leadership training and coaching, 
and mentorship and sponsorship programs, in addition to 
metrics which offer opportunity not just for higher-level 
positions but also inclusion in training, development and 
networking. 

While the Rooney Rule itself is limited to metrics,19 the 
NFL has surrounded the rule with what should be con-
sidered a strong supporting cast. These efforts include the 
Nunn-Wooten Scouting Felllowship, the Bill Walsh Diver-
sity Coaching Fellowship, programs focused on historical-
ly Black colleges and universities, the NFL-NCAA Coach-
es Academy, and career development symposiums.20 The 
NFL is also closely affiliated with the Fritz Pollard Alli-
ance, a 501(c)(3) membership organization whose mission 
is to “champion diversity in the NFL through education 
and providing its members with resources that will help 
them succeed at every level of the game.”21

These programs should provide a strong foundation 
for success, but as we have seen earlier in this article, se-
nior leaders in the NFL, including the commissioner, ac-
knowledge shortcomings and unacceptable results. Clear-
ly, the Rooney Rule needs improvement, but what can be 
done? What DEI programs in “corporate America” have 
fared better, and why, and what are the potential risks and 
barriers to success? 

These and other issues will be addressed in Part Two 
of this series. 
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This report must be filed within 30 days of entering into 
such agreement and contain “a detailed statement of [its] 
terms and conditions.” The DOL has created “Form LM-
20” for this reporting obligation.

Even more significantly, the second 203(b) obligation 
requires that anybody who must file Form LM-20 must 
also file a report containing a statement of their receipts 
and disbursements “of any kind from employers on ac-
count of labor relations advice or services,” at the end of each 
fiscal year in which payments for such an agreement were 
made.4 The DOL has created “Form LM-21” for this re-
porting obligation. 

Section 203(c) has come to be known as the “advice 
exemption.” It provides that “nothing in this section shall 
be construed to require any employer or other person to 
file a report covering the services of such person by reason 
of his giving or agreeing to give advice to such employer.”5

Section 204 further exempts from reporting “infor-
mation which was lawfully communicated to [an] . . . at-
torney by any of his clients in the course of a legitimate 
attorney-client relationship.”6

The subject of this article is the advice exemption, 
in general, and the definition of the word “advice,” in 
particular.

History of DOL’s Interpretation of the ‘Advice 
Exemption’
Early Interpretation and Longstanding Policy

DOL’s first interpretation of the advice exemption, 
in 1960, provided that arrangements with labor relations 
consultants “to draft speeches or written material to be 
delivered or disseminated to employees for the purpose 
of persuading such employees as to their right to organize 
and bargain collectively” were reportable.7 The DOL con-
firmed in opinion letters to members of the public that this 
included attorney revisions to employer documents.8

Just two years later, DOL amended its interpretation 
of the advice exemption and created the bright-line rule 
that has now been in effect for nearly 60 years. This new 
interpretation declared consultant communications to be 
“advice” within the statutory exemption if: (1) the con-
sultant did not communicate directly with non-manage-
ment/supervisory employees; and (2) the employer was 
free to accept or reject the consultant’s advice.9 This 1962 
LMRDA Interpretative Manual expressly stated that so 

Introduction
During over 60 years since the enactment of the Labor-

Management Reporting and Disclosure Act (LMRDA)1 

there has been a periodic effort to amend the definition of 
the word “advice” as contained in its applicable regula-
tions of the United States Department of Labor (DOL). In 
2016, DOL attempted to do so through emergency rule-
making, but a U.S. district court blocked its implementa-
tion and the DOL later rescinded the emergency rule. Once 
again efforts to amend the LMRDA’s definition of “advice” 
are gaining momentum in Washington, this time through 
proposed legislation and renewed focus regulations and 
DOL’s interpretation of them. If any of these efforts are 
successful, the change in the definition of this one word 
would result in a significant change in employers’ ability 
to seek legal counsel in connection with union drives and 
collective bargaining activity. Perhaps more importantly, 
the suggested change would have profound effects on the 
relationship between attorneys and their clients, specifi-
cally confidentiality and the attorney-client privilege. 

Background of LMRDA
The LMRDA became law in 1959. Four provisions of 

LMRDA are relevant to this discussion: Sections 203(a)-(c), 
and Section 204.

Section 203(a) requires employers to report to DOL 
“any agreement or arrangement with a labor relations 
consultant or other independent contractor or organiza-
tion” under which such person “undertakes activities 
where an object thereof, directly or indirectly, is to per-
suade employees to exercise or not to exercise,” or how to 
exercise, their rights to union representation and collective 
bargaining.2 The report must show the date and amount 
of such payment, agreement or arrangement, as well as “a 
full explanation of the circumstances of all such payments, 
including the terms of any agreement or understanding 
pursuant to which they were made.” The DOL has cre-
ated “Form LM-10” for this reporting obligation. The term 
“consultant or other independent contractor or organiza-
tion” includes attorneys.

Section 203(b) imposes two reporting obligations. The 
first, as the counterpart to 203(a), is on anybody “who pur-
suant to any agreement or arrangement with an employer 
undertakes activities where an object thereof is, directly or 
indirectly . . . to persuade employees to exercise or not to 
exercise, or persuade employees as to the manner of ex-
ercising, the right to organize and bargain collectively.”3 

The Persuader Rule: A Management Perspective 
By Randall Odza and Peter H. Wiltenburg
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long as there was “no indication that the middleman is op-
erating under a deceptive arrangement with the employer, 
the fact that the middleman drafts the material in its en-
tirety will not in itself generally be sufficient to require a 
report.”10

During the ensuing decades, while litigation over this 
rule was rare, several U.S. circuit courts recognized this 
understanding of the advice exemption.11 

The Obama Administration’s ‘Persuader Rule’

In June 2011, DOL took the first step toward undoing 
its 50-year-old interpretation of the advice exemption by 
issuing a notice of proposed rulemaking to revise its in-
terpretation of 203(c) (the “Persuader Rule”).12 Had it ever 
taken effect, the Persuader Rule would have upended de-
cades of settled understanding of the advice exemption. It 
redefined exempt “advice” very narrowly as “an oral or 
written recommendation regarding a decision or a course 
of conduct.”13 This definition of “advice” made it mutually 
exclusive of “activities with an object to persuade.”14 If a 
consultant engaged both in activities designed to persuade 
and in giving advice, the entire arrangement would need 
to be reported.15

The Persuader Rule identified four new scenarios, in 
which there would be no contact between the consultant 
and employees, that the DOL would nevertheless deem 
persuasive activity triggering reporting obligations: (1) 
planning, directing, or coordinating activities undertaken 
by employer representatives; (2) drafting or revising mate-
rial to be disseminated to employees; (3) conducting semi-
nars for supervisors or other employer representatives; 
and (4) developing or implementing personnel policies, 
practices, or actions for the employer.16 To amplify one 
of the examples, if a client engaged its lawyer to provide 
training to managers on what may be lawfully said to em-
ployees about union representation, this would now be re-
portable “advice,” even it took place outside the context of 
an actual union organizing effort. 

The DOL revised Forms LM-10 and LM-20 to incorpo-
rate these new scenarios, along with a catch-all category 
of “other.”17 However, the DOL deferred any revision of 
Form LM-21 until sometime later.

The ABA Publicly Opposes the Persuader Rule

On September 21, 2011, the American Bar Association 
(ABA) publicly opposed the Persuader Rule’s new defi-
nition of “advice.”18 The ABA made clear that it was not 
“taking sides on a union-versus-management dispute,” 
but rather was “defending the confidential client-lawyer 
relationship and urging the Department not to impose an 
unjustified and intrusive burden on lawyers and law firms 
and their clients.”19 

The ABA presented four specific objections. First, 
the DOL’s longstanding interpretation of “advice” was 
a clear, bright-line rule consistent with the statute’s lan-

guage and intent, while the then-proposed new definition 
would in effect nullify the advice exemption, thwarting 
the will of Congress. Second, the amended definition was 
inconsistent with ABA Model Rule of Professional Con-
duct 1.6, addressing “Confidentiality of Information,” 
and the many binding state rules based on it. Third, the 
amendment would seriously undermine the confidential 
attorney-client relationship and employers’ fundamental 
right to counsel. Fourth, the expansive disclosure require-
ments then contemplated for the new Form LM-21 would 
require lawyers engaged in direct or indirect persuader ac-
tivities to disclose confidential client information having 
no reasonable nexus to the “persuader activities” that the 
LMRDA sought to monitor.20

DOL Implements the Persuader Rule by 
Emergency Rulemaking, but It Is Enjoined Before 
Taking Effect

On March 24, 2016, the department issued its final rule 
through the emergency rulemaking procedure. The rule 
was promptly challenged in three federal district courts.21 

On June 27, 2016, the U.S. District Court for the Northern 
District of Texas issued a nationwide preliminary injunc-
tion blocking implementation of the rule.22 

The Court found that plaintiffs were likely to suc-
ceed on their arguments that (1) the new interpretation 
effectively eliminated the statute’s Advice Exemption, 
“contrary to the plain text of Section 203(c)”;23 (2) DOL’s 
action was arbitrary and capricious because it changed a 
decades-old rule that “‘engendered serious reliance inter-
ests’” without adequate justification;24 (3) the rule unrea-
sonably conflicted with state rules governing law prac-
tice, since it undermined attorney-client confidentiality;25 
(4) the DOL could only articulate vague and speculative 
purported benefits, not a compelling interest, thereby fail-
ing to meet strict scrutiny of its content-based restriction 
on free speech;26 and (5) the rule was unconstitutionally 
vague, since it replaced an “easily understandable bright-
line rule with one that is vague and impossible to apply.”27 
The Court converted the preliminary injunction to a per-
manent injunction on November 16, 2016.28 

2018 Rescission
On July 18, 2018, the DOL rescinded the enjoined Per-

suader Rule and formally reinstated its longstanding defi-
nition of “advice.” It cited four primary reasons: (1) the 
plain text of 203(c) forbids the narrower definition; (2) the 
Persuader Rule would have improperly required disclo-
sure of client confidences; (3) DOL failed to properly con-
sider the burden of filing Form LM-21; and (4) the DOL’s 
scarce resources were better allocated to other priorities.29

Recent Developments
President Biden pledged during his candidacy to be 

“the strongest labor president you have ever had,” and 
the recent tone in Washington has reflected this. In March 
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2021, the House of Representatives passed the Protect the 
Right to Organize Act of 2021 (“PRO Act”), which, among 
other things, would codify the Persuader Rule’s defini-
tion of advice. The ABA has publicly opposed these provi-
sions on similar grounds as it did the Persuader Rule.30 
President Biden urged passage of the PRO Act during his 
2022 State of the Union Address. While, according to the 
pundits, the PRO Act stands little chance of passing the 
Senate, it suggests renewed momentum behind efforts to 
resurrect the Persuader Rule’s definition of “advice.” 

In April 2021, the White House established a Task 
Force on Worker Organizing and Empowerment,31 which 
issued a set of recommendations in February 2022.32 While 
the task force did not directly mention the Persuader Rule, 
it recommended that the DOL “review its rules and poli-
cies on persuader reporting” and take action to strengthen 
enforcement and to “ensure maximum compliance and 
reporting of persuader activity.”33 It also recommended 
changes that would require filers to identify whether they 
are federal contractors, and a mechanism for ensuring 
compliance with a 2009 Executive Order that prohibits use 
of federal contract dollars on persuader activity.34 

The DOL has also apparently turned its attention back 
to LMRDA. On January 5, 2022, Jeffrey Freund, Director of 
the DOL Office of Labor-Management Standards (OLMS), 
published a blog post asserting that employers and their 
consultants have been significantly under-reporting their 
agreements and “expenditures made with an object of vio-
lating the NLRA.” He stated that OLMS is “taking steps to 
end this chronic non-compliance,” by, among other things, 
reestablishing a “compliance assistance program” de-
signed to educate and remind employers and consultants 
about their reporting obligations (this was apparently re-

introduced in April 2021), and instituting a tip line and 
encouraging unions and employees to report persuader 
activity.  While this publication emphasized addressing 
purported under-compliance and an effort to step up en-
forcement under the existing rules, rather than an overt 
change to the DOL’s interpretation of the advice exemp-
tion, it remains to be seen whether the DOL will take en-
forcement action against consultants/attorneys relying on 
the advice exemption under the commonly-understood 
rule or a narrower view of the “advice” exemption.35 

The Persuader Rule Should Not Be Introduced 
Again

If this recent momentum leads to more calls to res-
urrect the Persuader Rule, such calls should be rejected. 
The rule’s narrow definition of “advice” is contrary to the 
LMRDA’s plain language; it would force attorneys to vio-
late their ethical obligations while undermining the attor-
ney-client relationship and restricting employer access to 
counsel, and would in any event not be effective at achiev-
ing its stated purposes. 

The Narrow Definition Is Incompatible With the 
Plain Language of LMRDA

If the DOL attempts to narrow the definition of “ad-
vice” by rule making, thereby treating it as mutually ex-
clusive from “persuasive activity,” it ignores the plain lan-
guage of Section 203(c) and effectively writes it out of the 
statute. Put another way, it would be improperly attempt-
ing to amend the statute through rulemaking. 

A straightforward reading of Sections 203(b)-(c) pres-
ents a clear two-question process to determine whether 
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al Labor Relations Act (NLRA), it is critical that the client 
has the advice of an attorney who understands nuance in 
the use of words.

Moreover, under the broad reporting obligations im-
posed by the Persuader Rule, the reporting obligation 
is not limited to situations where a union is or might be 
attempting to organize employees. For example, labor 
lawyers are often asked to advise clients on how to com-
municate with employees about the negotiation of a col-
lective bargaining agreement. A critical part of collective 
bargaining is achieving a settlement that will be ratified 
by the bargaining unit employees. The attorney advising 
the employer on collective bargaining must not ignore this 
reality and should advise on how and when to communi-
cate to employees about the process of collective bargain-
ing and the agreements reached. That activity would be 
considered reportable under the narrow 2016 definition of 
“advice.” This has never before been the case and would 
have the most impact on small employers who cannot af-
ford sophisticated human resources/labor relations pro-
fessionals on staff. 

The Persuader Rule’s narrow definition of “advice” 
ignores the well-known realities of attorneys’ work, which 
is both to advise clients on technical aspects of the law and 
to prepare them to present themselves most effectively, 
whether to a jury, regulator, or contracting party. The rule’s 
proponents would apparently limit attorneys only to mak-
ing margin notes on an employer’s draft that say, “this 
statement may violate the law,” and leave it to the client 
to figure out how to revise the statement to be compliant. 
Identifying which side of this imaginary barrier between 
“persuasive activity” and “advice” any attorney work 
product would fall would be nearly impossible and would 
likely result in both employers and attorneys reporting 
essentially every attorney retention during a union orga-
nizing drive or even labor negotiations, even that attorney 
activity that falls within any reasonable understanding of 
the meaning of the word “advice.” 

In summary, the DOL’s longstanding interpretation 
uses an ordinary and common-sense definition of “ad-
vice,” avoids the false dichotomy of the Persuader Rule, 
and provides an easily-applied bright-line rule that puts 
employers and attorneys on fair notice of what conduct is 
reportable.  

The Narrow Definition of ‘Advice’ Would Cause 
Lawyers To Violate Fundamental Duties To 
Protect Confidential Client Information and 
Undermine the Attorney-Client Relationship

A narrow definition of “advice” will require attorneys 
to violate their duties to protect confidential information 
because of the requirements of both Forms LM-20 and 
LM-21. 

ABA Model Rule of Professional Conduct (RPC) 1.6 
states that “a lawyer shall not reveal information relat-

attorney activity must be reported. First, is the attorney 
work in furtherance of employer activity designed to per-
suade employees about their collective bargaining rights 
or decisions? If yes, then proceed to the second question: 
is it advice? If yes, then it falls within the statutory exemp-
tion and does not trigger a reporting obligation. 

This straightforward path through the plain meaning 
of the statutory text is therefore based on the seemingly 
obvious premise that some attorney work for employers 
in this context will be both (1) directly or indirectly de-
signed to persuade, and (2) advice. 

The 2016 definition of “advice,” by contrast, forces 
employers and attorneys to make a very different inquiry: 
is the attorney activity “directly or indirectly designed to 
persuade,” or is it “advice”? Under the tortured logic of 
the Persuader Rule, it can’t be both, because “persuasive 
activity” and “advice” must be mutually exclusive. 

This false dichotomy can be seen in the 2016 definition. 
It defined advice narrowly as “an oral or written recom-
mendation regarding a decision or a course of conduct.”36 

It also identified certain specific attorney activities, such 
as revising employer drafts of documents to disseminate 
to employees, and conducting tailored seminars for super-
visors, as triggering the reporting obligation, even when 
the attorney has no contact with employees and the em-
ployer was free to accept or reject the attorney’s proposed 
document revisions or ignore the advice delivered in the 
seminar. 

First, this interpretation renders Section 203(c) su-
perfluous. If an activity can never be both “designed to 
persuade” and “advice,” then no exemption is needed 
for “advice,” because it falls outside the reporting scope 
of Sections 203(a) and (b). Under the Persuader Rule, Sec-
tion 203(c) is at best surplusage that does not have any 
independent meaning, and only clarifies the scope of Sec-
tions 203(a) and (b). This interpretation violates the long-
standing principle “that Congress, when drafting a stat-
ute, gives each provision independent meaning.”37 The 
far more plausible reading of the statute is that Congress 
included Section 203(c) because it recognized that persua-
sive activity can also sometimes be “advice.” 

Second, this false dichotomy cannot stand up to logi-
cal scrutiny and would be impossible to apply in practice. 
The same attorney work product can be both indirectly de-
signed to persuade and a recommendation about a course 
of conduct. An attorney’s revisions to an employer’s draft 
to be disseminated to employees is itself the attorney’s 
recommendation about how best to engage in a course 
of conduct—namely, how best to communicate with em-
ployees about their collective bargaining rights in a lawful 
manner. An attorney’s revisions to a supervisor presenta-
tion to be delivered to employees is a recommendation 
about how to do that lawfully and effectively. Because the 
way something is phrased may make the difference as to 
whether what is said is lawful or a violation of the Nation-
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As noted above, the Persuader Rule with the narrow 
definition of “advice” would require attorneys to violate 
their ethical obligations even further, and not just with re-
spect to the clients that retained them for services related 
to persuader activity. Section 203(b) requires that any law 
firm that submits Form LM-20 must also submit Form LM-
21. Form LM-21 requires disclosure of all receipts of any 
kind received from clients for which a law firm performed 
“labor relations” services, even if those representations 
had nothing to do with persuader activities. 

This rule will expose many clients’ confidential re-
tention agreements with law firms in a way that has no 
relationship to the purposes of LMRDA. The term “labor 
relations advice and services” is not defined in the stat-
ute.43 Under the DOL’s current Interpretative Manual, ad-
vice “on the various federal and state laws bearing on the 
employer-employee relationship” meets the definition and 
would be reportable.44 This means that if a law firm is re-
tained to just give advice on a question of communication 
to employees about union representation, even if there is 
not current union organizing activity, the law firm would 
have file a report at the end of the year disclosing every 
single client for which it provided any kind of labor and 
employment advice. This kind of representation is often 
not made public, such as, for example, when a law firm 
is retained to perform a sensitive internal investigation of 
an allegation of harassment or when it gives clients advice 
under the various wage and hour laws. While it is unclear 
whether any future revision to the DOL’s interpretation of 
the advice exemption would also relieve parties of the ob-
ligation to file Form LM-21, this is not certain and would 
be difficult without amending the statute.45 

All of this will undermine, chill, and in some cases 
eliminate the attorney-client relationship. Mandatory dis-
closure of confidential information will compromise em-
ployers’ ability to share information candidly with their 
attorneys. Some attorneys will decide to forgo advising 
clients on any issue subject to the reporting obligations. 
As a result, more employers will try to figure out how to 
comply with the myriad laws and regulations applicable 
to employee communications without legal counsel. This 
will almost certainly result in employers commiting more 
technical violations of the law, prompting more of the con-
duct that such laws were designed to prevent, and subject-
ing the employers to additional liability and a weakened 
bargaining position because of an unfair deprivation of 
legal counsel. Small employers with no in-house attorneys 
will be impacted the most. 

Even those employers that want to retain counsel de-
spite the disclosure requirements will have a harder time 
doing so. The NFIB court—the court that enjoined the 2016 
Persuader Rule—found that law firms around the country 
had announced their intention to cease providing advice 
and representations that would trigger reporting under 
DOL’s new rule, which “decrease[s] employers’ access to 
advice from an independent attorney of one’s choice.”46 

ing to the representation of a client unless the client gives 
informed consent . . . ” or unless one of the few narrow 
exceptions is present.38 The rule’s comments state that 
without client consent, “the lawyer must not reveal infor-
mation relating to the representation,” and that the rule 
“applies not only to matters communicated in confidence 
by the client but also to all information relating to the rep-
resentation, whatever its source.”39 The range of client 
information covered by the rule is broader than material 
covered by the attorney-client privilege or the work prod-
uct doctrine.40

The Persuader Rule would require attorneys to vio-
late RPC 1.6 by disclosing confidential client information 
such as the client’s identity, the amount of fees paid, the 
nature of the retention, and a brief description of the work 
performed. At least 10 state bar associations have issued 
formal ethics opinions that confidential information about 
a client that includes the identity of the client, the fact of 
representation, and the fees paid as part of that represen-
tation are “confidential” information as defined by their 
states’ rules of ethics.41 This would give lawyers the im-
possible dilemma of complying with the law or violating 
one of the most foundational ethical obligations to their 
clients. The other equally unacceptable alternative would 
be for the lawyer to tell the client that he/she cannot pro-
vide the needed advice under the attorney/client privi-
lege or subject to confidentiality. This would leave the cli-
ent without the ability to secure the needed legal advice. 
For example, if the client asks the attorney how the client 
may say X without violating the NLRA, that conversation 
would not be considered advice under the narrow defini-
tion of “advice,” and for the attorney to answer the ques-
tion the attorney would be subject to the reporting obliga-
tions of the Persuader Rule.

The Persuader Rule with the narrow definition of “ad-
vice” is also incompatible with LMRDA Section 204. That 
section exempts from disclosure all information communi-
cated by the client to the lawyer, not just privileged com-
munications. Among information communicated to the 
lawyer will have been the nature of the representation, the 
associated fees, and any information that a lawyer would 
have to disclose to provide a brief description of the work 
performed. There is precedent in the federal circuits hold-
ing that the agreement between a client and its attorney is 
protected by the attorney-client privilege if it might “re-
veal the motive of the client in seeking representation.”42 

In this reporting context, the attorney would have to 
disclose the attorney-client relationship even if the attor-
ney had not taken any public action associated with the 
representation, and the fact of the relationship was not 
publicly known. In that situation, the mere disclosure of 
the existence of the relationship would likely reveal the 
nature of the advice sought. All of this would threaten the 
sanctity of the confidential relationship between the attor-
ney and client and the attorney-client privilege. 
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Access to counsel has long been considered a fundamen-
tal right in our society. Those trying to strengthen the bar-
gaining position of organized labor should not be permit-
ted to do so by disingenuously depriving employers of 
their right to confidential counsel. 

Narrowing the Definition of ‘Advice’ Would Not 
Achieve Its Stated Purpose

Proponents of the narrowing of the definition of “ad-
vice” assert that employees will benefit from the disclosure 
of additional information about the consultants and attor-
neys their employers engage.47 Even when facing a serious 
legal challenge to the Rule, the DOL resorted to nothing 
more than similar generalities about the benefits of addi-
tional disclosure, such as that the rule would provide em-
ployees with “essential information about the underlying 
source of the views and materials being directed at them. . 
. . ” and that “[t]ransparency [p]romotes [w]orker [r]ights 
by [c]reating a [m]ore [i]nformed [e]lectorate.”48 The NFIB 
court found that this was not a compelling justification.49

Contrary to these general assertions, the narrowing of 
the definition of “advice” would not actually provide em-
ployees with any useful information about the source of 
the views directed to them. It would not in any meaning-
ful way make them a more informed electorate than they 
would be under the current reporting requirements. 

First, most LM-20 disclosures would reach the em-
ployees mere days before the representation election, and 
some would not reach them until after the election. As of 
2018, the median timeframe between the filing of an NLRB 
petition and the ensuing election was 38 days, and 90% 
of elections are held within 56 days.50 The 2016 Persuader 
Rule required law firms to file Form LM-20 within 30 days 
of the agreement giving rise to the reporting obligation.51 
Therefore, if the employer takes eight days or more to 
retain counsel following the filing of a petition, the em-
ployee representatives would not even see the LM-20 
disclosure before an election that proceeds on the median 
38-day timeline. Even disclosure several days before the 
election would leave employee representatives little time 
to do much with it. The disclosure would be pointless for 
its stated purpose but would still inflict all the harms to 
employers and their lawyers described above. 

Second, when employees receive written materials 
from their employer or listen to a presentation from a su-
pervisor, they know the source and its potential biases. 
The fact that the employer’s attorneys revised written ma-
terials or presentations is not relevant to assessing wheth-
er its source is trustworthy, because, as has long been 
recognized in other contexts, “the maker of a statement is 
the person or entity with ultimate authority over the state-
ment and whether and how to communicate it.”52 The 
same principle applies here. The employer, having been 
free to accept or reject the attorneys’ advice, is the source 
of the statement and is responsible for it. The LM-20 un-
der the narrower definition of the “advice” would merely 
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disclose that the employer retained an attorney. The em-
ployees would still not know which written materials, pre-
sentations, or other communications from the employer 
were affected by the advice of counsel. Yet, it seems to be 
assumed that somehow employees would be less inclined 
to accept the representations in an employer document or 
speech if they knew that the employer had consulted with 
its lawyers about how to respond to the union organiza-
tion drive. This scenario is entirely implausible. Rather, 
the real justification of the narrower definition of “advice,” 
is apparently to make it less likely that employers retain 
counsel, thereby weakening their position by increasing 
the likelihood that they commit unwitting violations of the 
NLRA. 

The LMRDA was never intended to restrict the advice 
that an attorney may give to its clients consistent with the 
attorney code of ethics. Rather, the legislative history re-
veals that Congress was trying to address the problem of 
“middlemen,” who were “involved in bribery and corrup-
tion as well as unfair labor practices.”53 Employers had en-
gaged “so-called middlemen to organize ‘no-union com-
mittees’ and engage in other activities to prevent union 
organization among their employees.”54 These middlemen 
would make contact with employees and actively deceive 
them about their identity, perhaps even by pretending to 
be another employee. In these circumstances, the employ-
ees had no idea that the source of information directed to 
them was biased and actually coming from the employer. 
Disclosure of this sort of arrangement is warranted. By 
contrast, none of these conditions is present in the type of 
advice that narrowing the definition of advice would then 
require reporting. When a communication comes directly 
from an employer representative, and the attorney has no 
contact with employees, the employees would learn noth-
ing of any value from a disclosure that the employer re-
tained an attorney in connection with its persuader efforts. 
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The Persuader Rule: A Union-Side Perspective— 
Promoting Transparency During Union Organizing
By Jeffrey P. Nieznanski

Introduction
In his remarks from the East Room of the White House 

on Sept. 8, 2021, President Joe Biden emphasized that the 
legal guarantees workers have to a free and fair choice to 
join a union belong to workers, not to their employers or 
to special interests.1 Nevertheless, illegal tactics coupled 
with legal coercion result in union elections that make a 
mockery of the democratic process guaranteed by the Na-
tional Labor Relations Act (NLRA). This article supports 
reinstatement of the Persuader Rule as a means towards 
restoring workers’ rights to a free and fair choice in union 
elections.

The legal advice provided during union organizing 
drives at Amazon in Virginia in 2015 and Alabama this 
past April are good examples of why our legal profession 
should heed the advice of former U.S. Supreme Court 
Justice William J. Brennan, who asserted that “[l]awyers 
must bring real morality into the legal consciousness.”2 
In August 2021, a hearing officer for the National Labor 
Relations Board found that Amazon illegally discouraged 
their workers from organizing a union at an Alabama 
warehouse.3

That was not the first time Amazon was charged with 
labor law violations. It was reported that in a secret 2016 
settlement in Virginia, Amazon swore off threatening and 
intimidating workers.4 In the wake of allegations of ille-
gal acts by Amazon in both organizing drives, the time 
has come to pull back the curtain to better understand the 
process employers use in obtaining legal advice to oppose 
their employees’ desire to organize unions, and how the 
legal profession assists them.

Why It Matters
Unions are good for workers and the economy. Work-

ers who win union representation and collectively bargain 
earn 13.2% more than peers with similar education, oc-
cupation, and experience in non-unionized workplaces in 
the same sector.5 Better pay and benefits lessen the need 
for public assistance and strengthen the middle class. 
Many more U.S. workers want unions than have the ben-
efit of representation. “A 2017 survey found that nearly 
half (48%) of all nonunion workers say they would vote 
for a union if given the opportunity—a full 15 percentage 
points higher than when a similar survey was taken four 
decades earlier.”6

National Policy
Under the NLRA, “[e]mployees shall have the right 

to self-organization, to form, join, or assist labor organi-
zations, to bargain collectively through representatives 
of their own choosing, and to engage in other concerted 
activities for the purpose of collective bargaining or other 
mutual aid or protection.”7 Further,

Congress finds that, in the public interest, 
it continues to be the responsibility of the 
Federal Government to protect employ-
ees’ rights to organize, choose their own 
representatives, bargain collectively, and 
otherwise engage in concerted activities 
for their mutual aid or protection; that the 
relations between employers and labor 
organizations and the millions of workers 
they represent have a substantial impact 
on the commerce of the Nation; and that 
in order to accomplish the objective of a 
free flow of commerce it is essential that 
labor organizations, employers, and their 
officials adhere to the highest standards 
of responsibility and ethical conduct in 
administering the affairs of their organi-
zations, particularly as they affect labor-
management relations.8

Laboratory Conditions

The National Labor Relations Board (the “Board”) is 
charged with ensuring that union representation elections 
are free from misconduct, coercion or improper influence. 
To ensure that employees are able to exercise their rights, 
the Board has the power to see if the election proceedings 
are conducted in a manner designed to replicate “labora-
tory conditions,” free from coercion.9 Although this stan-
dard is not literally construed, the Board and the courts 
have drawn a firm line that an election cannot stand where 
the results do not reflect the employees’ free choice.10

Departure From National Policy

The right to self-organization has become increas-
ingly illusory, as U.S. employers have been charged with 
violating federal law in 41.5% of all union election cam-
paigns, according to a 2019 report by the Economic Policy 
Institute.11 This EPI report is based on analysis of 3,620 
NLRB election filings and 49,396 unfair labor practice 
charges filed against employers between fiscal years 2015 
and 2018.12 It found that “one out of five union election 
campaigns involves a charge that a worker was illegally 
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ployers create dissension and division among employees 
during an organizing campaign and spread misinforma-
tion about the union before workers vote in a union repre-
sentation election.18 Additionally, these consultants advise 
management on how to stall or prolong the bargaining 
process, almost indefinitely.19

Amazon’s union avoidance efforts and those coordi-
nating them were invisible to the public and to employ-
ees voting in the Alabama election, largely because the 
Trump administration scrapped the Obama-era Persuader 
Rule that would have required disclosure of certain union 
avoidance expenditures by corporations.20

Background on the Persuader Rule

The Persuader Rule took effect on April 25, 2016, 
amending the Labor-Management Reporting and Disclo-
sure Act (LMRDA).21 As stated at the time in the Federal 
Register about how the LMRDA reporting requirement 
was being interpreted prior to the Persuader Rule:

This [reporting requirement] left a broad 
category of persuader activities unreport-
ed, thereby denying employees impor-
tant information that would enable them 
to consider the source of the information 
about union representation directed at 
them when assessing the merits of the ar-
guments and deciding how to exercise their 
rights. The Department proposed to elimi-
nate this reporting gap without imposing 
any restraints on the content, timing, or 
method by which an employer chooses to 
make known to its employees its position 
on matters relating to union representation 
or collective bargaining. The final rule also 
maintains the LMRDA’s 203(c) advice ex-
emption and the traditional privileges and 
disclosure requirements associated with 
the attorney-client relationship.22

fired for union activity,” and that “employers are charged 
with making threats, engaging in surveillance activities, 
or harassing workers in nearly a third of all union election 
campaigns.”13

The Persuader Rule
The short-lived Persuader Rule sought to provide em-

ployees with information about consultants hired by their 
employers to influence their views on union representa-
tion.14 Generally, the Persuader Rule required the disclo-
sure of certain consultant activity. Specifically, reporting 
was required when consultants would: 1) plan, direct, or 
coordinate management efforts to persuade workers; 2) 
provide persuader materials to employers to disseminate 
to workers; 3) conduct union avoidance seminars; or 4) de-
velop or implement personnel policies or actions to per-
suade workers.15 A U.S. Department of Labor summary of 
the Persuader Rule noted that “[t]his Rule does not pro-
hibit employers from hiring consultants or constrain them 
in what information they can provide.”16

Employees typically hear from their employers in re-
sponse to union organizing drives at their workplaces. In 
the absence of persuader reporting requirements, how-
ever, they often do not know the source of the message. 
The knowledge that a third-party consultant hired by 
their employer is the source of the information will enable 
employees to better assess the merits of the arguments di-
rected at them. This information would help employees 
consider the extent to which an employer’s message re-
flects the genuine view of their employer, or if it instead 
reflects strategy designed by the consultant to counter 
union representation.

Union avoidance law firms offer legal services, advice, 
consultation, training seminars, workshops and materials 
for management and supervisors, and also prepare tar-
geted anti-union materials for distribution to employees, 
including videos, posters, leaflets, flyers and giveaways.17 
These sophisticated and costly tactics help anti-union em-
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vice given by the attorney. These facts include the identity 
of the client, the fee arrangement, and the scope and nature 
of the persuader agreement in cases where the consultant 
has agreed to provide services other than legal services 
with the intent to persuade employees regarding union 
representation or collective bargaining.34 This basic infor-
mation is not privileged. The attorney-client privilege pro-
tects confidential communications between a lawyer and 
client relating to legal advice sought by the client.35 To be 
subject to attorney-client privilege, communication must 
be primarily of legal, not factual, character.36 Because the 
Persuader Rule only would require disclosure of factual 
information and not legal advice, the Persuader Rule does 
not violate attorney-client privilege.

Significantly, there are other laws that require disclo-
sures by attorneys when they engage in certain activities 
on behalf of a client, including bankruptcy law37 and the 
Lobbying Disclosure Act (LDA) of 1995.38 Lobbying dis-
closure reports require much of the same information as 
requested on the forms that are at issue here, including the 
names of clients and payments.39 Both lawyers and non-
lawyers alike are subject to the reporting requirements of 
the LDA,40 which has never been successfully challenged 
in the over 25 years it has been in effect.41

In regards to the LDA, the U.S. Court of Appeals for 
the District of Columbia found that the government had 
a compelling interest in increasing public awareness of 
efforts of paid lobbyists to influence public decision-
making.42 Just as responsible representative government 
requires public awareness of the efforts of paid lobbyists 
to influence the public decision-making process, so too 
do workers need to know who is trying to influence them 
when they vote in union elections. The time has come, in 
the words of U.S. Supreme Court Justice William J. Bren-
nan, to “bring real morality into the legal consciousness” 
by supporting reenactment of the Persuader Rule.

Conclusion
Supporting the Persuader Rule is consistent with our 

mission as members of the New York State Bar Association 
to shape the development of the law, educate and inform 
the public, and to promote equal access to justice for all. 

The Advice Exemption

The 2016 Persuader Rule modified the “advice ex-
emption” loophole in federal disclosure regulations that 
exempt businesses from filing publicly accessible reports 
about their hiring of third-party labor relations advisers. 
“Companies now don’t need to disclose that information 
as long as the outside advisers don’t directly engage with 
workers—a broad exemption that shields a workforce’s 
awareness of avoidance messaging when it’s relayed to 
them solely by their bosses.”23

Legal Challenges

The Persuader Rule was challenged upon its enact-
ment by business interests and management-side law 
firms in three different federal courts. Two federal courts 
declined to enjoin the rule from taking effect.24 However, a 
U.S. District Court Judge in Lubbock, Texas appointed by 
President Reagan halted implementation of the rule by or-
dering a nationwide preliminary injunction.25 The Trump 
administration then rescinded the Persuader Rule before 
an appeal could be decided, saying that it “was incompat-
ible with the law and client confidentiality.”26

In allowing the preliminary injunction, the Texas 
court adopted the American Bar Association’s claim that 
the Persuader Rule placed “unfair reporting burdens on 
both the lawyers and the employer clients they represent,” 
and that “the Proposed Rule could very well discourage 
many employers from seeking the expert legal representa-
tion that they need, thereby effectively denying them their 
fundamental right to counsel.”27

ABA Opposition Refuted 

Given its stated mission of “delivering justice as the 
national representative of the legal profession,”28 ABA 
opposition to the Persuader Rule is both troubling and a 
departure from its usual neutral posture on union-man-
agement disputes.29 The ABA’s arguments against the rule 
were effectively refuted by 34 law professors specializing 
in legal ethics and labor law, who sent a letter to lawmakers 
supporting the rule and addressing ethical concerns.30 In 
their letter to lawmakers these professors pointed out that 
“[t]he LMRDA’s reporting regime has always accommo-
dated attorney professional responsibility concerns when 
attorney-client communications were potentially subject 
to disclosure.”31 Additionally, “several circuit courts of 
appeal have seen no conflict between LMRDA’s reporting 
requirements and the attorney-client privilege.”32

Confidentiality and Attorney-Client Privilege

Importantly, ABA Model Rule 1.6(b)(6) allows attor-
neys to disclose certain client information to comply “with 
other law or court order.”33 Therefore, the Model Rule 
clearly contemplates the disclosure of client information 
to comply with a law such as the LMRDA.

The Persuader Rule does not violate attorney-client 
privilege, as it requires the disclosure of facts, not the ad-
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The Need for Unions in Esports and the Challenges 
Associated With Unionization
By Mollie Carney

I. Introduction
Not too long ago, the idea of a person in his or her 

20s spending “10 to 12 hours per day, six days a week”1 

playing video games would likely be met with pity and a 
comment about the young adult’s lack of work ethic. Just 
five years ago, in 2016, the Chicago Tribune published an ar-
ticle entitled, “Study Finds Young Men Are Playing Video 
Games Instead of Getting Jobs.” There, the author exam-
ined a study from Princeton, the University of Rochester 
and the University of Chicago and blamed young men 
“living at home and enjoying video games” for nation-
wide economic issues.2 While this may have been a com-
mon trope in the past, the reality is that many young peo-
ple are playing video games “10 to 12 hours per day, six 
days a week” professionally in careers as esports players.3 

Esports is “competitive video game play” that “in-
volves head-to-head, real-time competition, in which play-
ers dedicate themselves to one particular game . . . [and] 
develop proficiency in utilizing the skill set . . . and . . . fan 
bases through online broadcasts of the gaming action.”4 
“Esports” is a term that covers many different games, such 
as League of Legends, Overwatch, and Fortnite, just as the 
term “sports” encompasses football, baseball, and basket-
ball.5 While video game tournaments have been held since 
as early as 1972 —at a time when “not many people even 
knew that video games existed”6 — the first video game 
tournament to be covered by ESPN was held in 2014.7 
Though esports “may have once stood for a subset of 
sports culture, it not only has grown into a full industry 
in its own right,” but investments in esports reached $4.5 
billion in 2018, up 837% from the $480 million recorded in 
2017.8 Further, Andy Miller, cofounder and co-CEO of the 
NRG esports team and stakeholder of the NBA team the 
Sacramento Kings, told the New York Times that the popu-
lar game Overwatch “was reaching as many people in one 
day during the 2019 season as attend roughly five to seven 
home games of an average NBA team.”9 

The esports industry is made up of six main enti-
ties: the sponsors, the game providers, the game leagues, 
the team organizations, the professional players, and the 
streaming sites.10 Organized leagues are usually subsid-
iaries of the game providers, meaning the companies that 
produce individual games control the league.11 Esports 
leagues have several sources of revenue that are similar to 
the revenue streams of traditional sports leagues, includ-
ing advertising, ticket sales, media rights, and corporate 
sponsorships.12 The players sign individual contracts with 
their teams, not with the league or the game provider.13 

Esports players are usually young; the average retire-
ment age of players is 25.14 While esports players do not 
typically participate in the same training regiments as 
traditional athletes,15 the working conditions of esports 
players are similar to those of traditional professional ath-
letes.16 In order to achieve the “peak level of performance 
and competitiveness that a league demands,” players will 
practice for “over 60 or 70 hours per week.”17 One player 
reported practicing “a minimum of 12 hours a day . . . 15 
hours a day when it’s close to a match.”18 As a result of 
an unrelenting practice schedule and huge social media 
presences, players have been known to face mental health 
issues, such as panic attacks and acute anxiety, as well as 
career-ending physical problems, such as carpal tunnel 
syndrome and wrist injuries.19 In return, players could po-
tentially make millions of dollars.20 However, the average 
salary for non-superstars is around $60,000.21 Furthermore, 
players often live in training facilities with their team, with 
the expectation to practice “more or less around the clock” 
and with the “genuine fear for their livelihood because 
they didn’t have a good game.”22 

While athletes in traditional sports are “virtually the 
same age when they turn pro” the key distinction is that 
traditional sports leagues have “an entire ecosystem of 
agents, managers, lawyers, players unions and other rep-
resentation [that] has evolved to service” the leagues’ ath-
letes.23 While players are subjected to harsh conditions, 
early retirement, and often less than expected salaries, 
closely resembling the conditions of professional athletes 
before the advent of player’s associations, esports players 
are not represented by a union as athletes in traditional 
sports are and do not reap the benefits of collective bar-
gaining as athletes in traditional sports do.24 However, 
while there are many similarities between modern esports 
players and traditional professional athletes before they 
were represented, there are nuances to the esports industry 
that result in unique obstacles that may hinder the union-
ization of players.25 

II. Background

A. The Law

The National Labor Relations Act (NLRA), enacted by 
Congress in 1935, is the federal statute that governs unions 
in the United States.26 The NLRA was passed during the 
Great Depression “to protect the rights of employees and 
employers, to encourage collective bargaining, and to cur-
tail certain private sector labor and management practices 
which can harm the general welfare of workers, businesses 
and the U.S. economy.”27 More specifically, the act estab-
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by an employer subject to the Railway La-
bor Act . . .35

Because this definition does not explicitly define the 
term “employee,” the Supreme Court has held that the 
term should be interpreted by courts to “incorporate the 
established meaning” of the term.36 In National Labor Rela-
tions Board v. Town & Country Electric, Inc., the Court stated 
that an interpretation of the term “employee” should be 
consistent with the common law definition of “employee,” 
though the National Labor Relations Board’s interpretation 
of the term is entitled to considerable deference.37 When 
applying the common law of agency to determine whether 
a party is an employee, courts “consider the hiring party’s 
right to control the manner and means by which the prod-
uct is accomplished.”38 Additionally, courts must consider 
the skill required, the source of the instrumentalities and 
tools, the location of the work, the duration of the relation-
ship between the parties, whether the hiring party has the 
right to assign additional projects to the hired party, the 
extent of the hired party’s discretion over when and how 
long to work, the method of payment, the hired party’s 
role in hiring and paying assistants, whether the work is 
part of the regular business of the hiring party, whether 
the hiring party is in business, the provision of employee 
benefits, and the tax treatment of the hired party.39 

If determined to be an employee, the individual enjoys 
several rights under the NLRA.40 These rights include the 
right to “self-organization, to form, join or assist labor orga-
nizations, to bargain collectively thorough representatives 
of their own choosing, and to engage in other concerted 
activities for the purpose of collective bargaining or other 
mutual aid or protection.”41 Employees also have the “right 
to refrain from any or all of such activities except to the ex-
tent that such right may be affected by an agreement requir-
ing membership in a labor organization as a condition of 
employment.”42 

One way unions protect employees is through collec-
tive bargaining.43 The NLRA defines “collective bargain-
ing” as:

[T]he performance of the mutual obli-
gation of the employer and the repre-
sentative of the employees to meet . . . 
and confer in good faith with respect to 
wages, hours, and other terms and condi-
tions of employment, or the negotiation 
of an agreement, or any question arising 
thereunder, and the execution of a writ-
ten contract incorporating any agreement 
reached if requested by either party.44

The definition further specifies that neither party is 
compelled “to agree to a proposal or require the making 
of a concession.”45 The party that acts as the “representa-
tive” during collective bargaining is selected “by majority 
of the employees in a unit appropriate for such purposes,” 
also known as the “bargaining unit.”46 There must be an 

lishes “employee rights to organize, join unions, and en-
gage in collective bargaining.”28 It protects these rights by 
protecting the employees’ “freedoms of association, self-
organization, and designation of representatives of their 
own choosing, for the purpose of negotiating the terms 
and conditions of their employment or other mutual aid 
or protection.”29 It also established the National Labor Re-
lations Board (NLRB) to “assure fair labor practices and 
workplace democracy nationwide.”30 

The NLRA regulates employers and organized labor 
groups alike in “an attempt to streamline conflicts by pro-
tecting employee and employer rights, minimizing harms, 
and maximizing commerce.”31 It defines “employer” as:

[i]nclud[ing] any person acting as an 
agent of an employer, directly or indi-
rectly, but shall not include the United 
States or any wholly owned Government 
corporation, or any Federal Reserve Bank, 
or any State or political subdivision there-
of, or any person subject to the Railway 
Labor Act . . . or any labor organization 
(other than when acting as an employer), 
or agent of such labor organization.32 

It defines “labor organization” as:

any organization of any kind, or any 
agency or employee representation com-
mittee or plan, in which employees par-
ticipate and which exists for the purpose, 
in whole or in part, of dealing with em-
ployers concerning grievances, labor dis-
putes, wages, rates of pay, hours of em-
ployment, or conditions of work.33

Labor organizations represent employees, and there-
fore if a labor organization may represent an individual, 
it first must be determined if the individual is an employ-
ee.34 The NLRA defines “employee” as:

Includ[ing] any employee, and shall not 
be limited to the employees of a particu-
lar employer, unless this subchapter ex-
plicitly states otherwise, and shall include 
any individual whose work has ceased as 
a consequence of, or in connection with, 
any current labor dispute or because of 
any unfair labor practice, and who has 
not obtained any other regular and sub-
stantially equivalent employment, but 
shall not include any individual em-
ployed as an agricultural laborer, or in the 
domestic service of any family or person 
at his home, or any individual employed 
by his parent or spouse, or any individual 
having the status of an independent con-
tractor, or any individual employed as a 
supervisor, or any individual employed 
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tions that represent the interest of its members.63 Players 
associations negotiate and administer collective bargain-
ing agreements on behalf of their players, work with play-
ers who have filed for grievance arbitration, and organize 
strikes when collective bargaining agreements fails.64 

Before the dawn of players associations in professional 
sports, “the tightly knit organization established by the 
owners in professional sports . . . made possible the en-
forcement” of oppressive regulations to which players had 
to adhere in order to play at the professional level.65 For 
instance, players had to sign uniform contracts in order to 
compete on professional teams, and in baseball, basketball, 
and hockey, these contracts included reserve clauses.66 Re-
serve clauses were renewal clauses “which empower[ed] 
the club unilaterally to renew the contract for the following 
year if the club and the player fail[ed] to come to terms.”67 
The effect of these clauses was that once a player signed a 
contract with a team, the club had a “perpetual option on 
his services,” as the renewed contract mirrored the original 
and also contained the reserve clause.68 NFL contracts also 
had these clauses until 1948, when the league adopted one-
year contracts with a one-year option for renewal, allow-
ing a player to sign with a different team at the end of two 
years. However, the average career of players at the time 
was limited to four to five years and players often did not 
take advantage of this opportunity.69 Additionally, the NFL 
constitution and bylaws passed in 1963 included a clause 
that stated:

Whenever a player, becoming a free agent 
. . . signs a contract with a different club in 
the League, then, unless mutually satisfac-
tory arrangements have been concluded 
between the two League clubs [the former 
club and the acquiring club], the Commis-
sioner may name and then award to the 
former club one or more players . . . of the 
acquiring club as the Commissioner, in his 
sole discretion, deems fair and equitable; 
any such decision by the Commissioner 
shall be final and conclusive.70

This clause substantially discouraged club owners 
from acquiring free agents, as the acquiring team risked 
losing its existing players and players from the team’s se-
lection list.71 Additionally, the NHL had restrictive cove-
nants in the form of non-compete agreements that restrict-
ed any player “retiring from professional hockey [from] 
manag[ing] or coach[ing] for any other team, amateur or 
professional, without the consent of his former employer.”72 
Though the legality of these clauses was “highly question-
able, the fact that clubs [would] not deal with a player who 
violate[d] them effectuate[d] their purpose.”73 

In an effort to protect their interests, players from mul-
tiple leagues made attempts at organizing. In 1885, the 
Brotherhood of Professional Baseball Players was formed, 
though the union lasted only until 1891, 10 years before the 
American League was founded.74 “Other attempts to orga-

appropriate “community of interest” among the employ-
ees in order for the NLRB to define a group as a bargain-
ing unit.47 To determine if there is a sufficient community 
among employees, several factors are weighed, including 
“1. similarity in skills, interests, duties, and working con-
ditions; 2. the employees’ desires; 3. integration of person-
nel and functions; 4. bargaining history; 5. the employ-
er’s organizational structure; and 6. the extent of union 
organization.”48

There are two ways to form a union.49 “If at least 30% of 
workers sign cards or a petition saying they want a union, 
the NLRB will conduct an election.”50 If a majority of vot-
ers then choose a union, the NLRB will certify the union to 
represent the workers.51 Alternatively, an employer “may 
voluntarily recognize a union based on evidence—typi-
cally signed union-authorization cards—that a majority 
of employees want it to represent them.”52 An employer is 
required to bargain with a union representative once the 
union has been certified or recognized.53 

B. Traditional Sports
Unions and collective bargaining have been a part of 

traditional professional sports leagues since 1885, when 
the Brotherhood of Professional Baseball Players was 
formed,54 and the history of organizing within profession-
al sports can be used as a tool to examine both what may 
be adopted by the world of esports on the road to union-
izing and what nuances exist in esports that would cause 
unique obstacles for the formation of unions.

Professional sports leagues consist of two subgroups: 
the “Big Four”: Major League Baseball (MLB), the Na-
tional Basketball Association (NBA), the National Football 
League (NFL), and the National Hockey League (NHL), 
and the single-entity leagues, such as Major League Soccer 
(MLS).55 Professional leagues follow a franchising model, 
and teams generally enjoy regional market monopolies, 
though some leagues allow for more than one franchise 
within a region, such as the New York Giants and the New 
York Jets within the NFL.56 Professional sports leagues 
have a set number of teams, which are defined in the rules 
of the league, and therefore restrict a new team from enter-
ing the league unless it does so under specific conditions.57 
Generally, teams are owned by private entities, “including 
sole proprietorships, partnerships, and corporations.”58 
The leagues have rules in place to ensure fair competition, 
but teams are permitted to compete “as rival companies, 
just as they would in any other business.”59 Single entity 
leagues allow for investor-operators, as opposed to team 
owners, allowing single entities to control more than one 
team.60 Investor-operators manage the operations of their 
teams, while the league is a single organization that owns 
the teams that compete within it.61 Leagues and teams 
earn revenue from broadcasting contracts, sponsorship 
deals, fan attendance at games, and merchandise sales.62 

Players associations are the “unions in the realm of 
sports” and each professional league has players associa-
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collective bargaining agreement was signed July 14, 1968, 
though players were largely unsatisfied with the results.88 

The players went on strike again in July 1970 for two days, 
and that led to a four-year collective bargaining agreement 
that “solidified the NFLPA as an established entity and for-
midable bargaining force.”89 

C. Esports

Many aspects of competitive esports leagues are simi-
lar to those of professional sports leagues. The League of 
Legends Championship Series (LCS) and the Overwatch 
League (OWL), two of the most developed competitive es-
ports leagues, have “defined seasons, franchised teams, set 
league rules, and playoffs” much as do professional sports 
leagues.90 Also like professional sports teams is the multi-
million dollar cost of owning an esports team. In 2016, 
Blizzard Entertainment “announced a $20 million price 
tag” for each of 12 OWL franchises when it established its 
professional league.91 Robert Kraft and The Kraft Group, 
collective owners of the New England Patriots, secured the 
Boston franchise, while the parent companies of the Los 
Angeles Rams, Denver Nuggets, and Philadelphia Flyers 
bought OWL teams as well.92 Partial owners and investors 
included Shaquille O’Neal, Joe Montana, and the Wilpon 
family, former owners of the New York Mets.93 The league 
now has 20 franchises, including the Beasley Broadcast 
Group, which “paid $35 million to acquire the Houston 
Outlaws” in 2019.94 When Riot Games launched its fran-
chising model for the LCS in 2017, teams applied for one 
of 10 spots, and selected teams paid “a flat fee of $10 mil-
lion to participate in the LCS as well as a $3 million fee 
to compensate those teams whose applications were not 
accepted.”95

According to Marc Merrill, a Riot Games cofounder, 
co-chairman, and former CEO, the tournaments function 
primarily to provide “marketing to bring in new play-
ers and to inspire loyalty in regulars.”96 Though LCS has 
sponsors and charges admissions to spectators who attend 
live events, “[t]he goal is to inspire enthusiasts, doing for 
[League of Legends] what Lebron James and other stars 
do for basketball.”97 While the goal of LCS tournaments is 
to drive fans to play League of Legends, rather than turn 
a profit, league commissioner Chris Greeley predicts that 
the league may generate a profit for the first time in 2021, 
in spite of pandemic-related challenges.98 Turning a profit 
in an esports league would be a significant milestone, “es-
pecially given how often new leagues for traditional sports 
either fail (the XFL, twice) or operate at a loss (WNBA).”99 

If the LCS is successful in generating a profit in the 2021 
season, esports players will serve both as major sources 
of marketing for League of Legends and, additionally, as 
key revenue sources for Riot Games as the main drivers 
of the LCS.

Though esports players are tremendously important 
to the successes of the leagues and promote the games 
themselves, they often find themselves in vulnerable situ-

nize players included the creation of the Players’ Protective 
Association in 1900, the Fraternity of Professional Baseball 
Players of America in 1912, and the American Baseball 
Guild in 1946,” though none of these attempts managed to 
bring “an end to the reserve clause.”75 

The Major League Baseball Players Association (MLB-
PA) was formed in 1953, but was represented by Robert 
Cannon, who was “more concerned with pleasing owners 
than with representing players,” and, accordingly, unsuc-
cessful in making any meaningful strides for players.76 At 
this time the MLBPA was funded by the MLB, preventing 
it from being recognized as a union under the NLRA.77 

In 1965 players sought the expertise of Marvin Miller, “a 
highly respected economist for the United Steelworkers of 
America who immediately began to mold the players into 
a bona fide labor union.”78 As a result, the owners ceased 
funding the MLBPA, in an attempt to “undercut players’ 
efforts.”79 Three years later, in 1968, Miller helped players 
negotiate a collective bargaining agreement, the first of 
its kind in professional sports.80 Following its initial col-
lective bargaining agreement, the MLBPA brought “base 
salaries, pension fund, licensing rights and revenue . . . to 
new levels, laying the groundwork that helped create what 
is widely considered one of the strongest unions in the 
country.”81 “The most recent collective bargaining agree-
ment sets a minimum salary of $535,000 for 2017, with in-
creases set for each subsequent year . . .[,] a salary arbitra-
tion process, expense allowance provisions, termination 
pay provisions, disciplinary protections, safety and health 
provisions, a revenue sharing plan, and many other agreed 
upon provisions.”82

Players in other sports also sought to unionize to pro-
tect their interests. In 1955, Bob Cousy of the Boston Celtics 
went to then NBA President Maurice Podoloff with a list of 
reasonable player demands on behalf of the National Bas-
ketball Players Association (NBPA).83 The NBA refused to 
recognize the union, and did not begin discussions with 
the union until 1957 when players threatened to strike and 
Cousy met with the AFL-CIO regarding possible union 
affiliation.84 The union made slow progress in the years 
to come, until 1964 when players threatened to strike the 
All-Star Game (the first to be nationally televised), unless 
the league agreed to establish a pension plan, to formally 
recognize the NBPA as the exclusive bargaining agent for 
players, and to increase the player per diem to $8 per day.85 

The National Football League Players Association 
(NFLPA) was formed in 1956, when a “group of unhap-
py Cleveland Browns approach[ed] Creighton Miller,” 
an attorney and “former Notre Dame standout [who] re-
luctantly accept[ed] the roles of legal counsel and chief 
spokesman” for the NFLPA.86 The NFLPA was able to use 
the emergence of the American Football League as lever-
age to gain “additional pension coverage and improved 
benefits” until the leagues merged in 1966.87 On July 3, 
1968, the NFLPA voted “to have its first player strike in 
hopes of better compensation,” and as a result the first 
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associations. Namely, players need to overcome issues re-
garding employment status and bargaining units.

A. Employment Status

The NLRA’s definition of employee explicitly excludes 
independent contractors.112 Therefore, in order to qualify 
for the protections guaranteed to employees under the 
NLRA, esports players would have to satisfy the common 
law definition of “employee.”113 Specifically, esports play-
ers would have to qualify as employees rather than inde-
pendent contractors under the right to control test.114 

Players in the LCS and OWL are required by the leagues 
to sign contracts with their teams.115 The OWL Official Rules 
and Code of Conduct for the 2020 season state that “[i]n or-
der to be eligible to participate in the League, each Player 
must be retained as an employee of his or her respective 
Team by entering into a Player Agreement.”116 The OWL 
rules further state that “[n]o Player or Team Manager may 
be a director, officer or employee of the Blizzard Group or 
the League Office, unless the League Office has been notified 
of and expressly authorized such relationship in writing.”117 

Likewise, the LCS Official Rules for the 2020 season state 
that “[a]ll Players on the Full Team Roster must have a writ-
ten contract with the Team they are playing for (a “Player 
Services Agreement”).”118 The LCS rules also state that  
“[m]embers of the Full Team Roster may not be employees 
of Riot Games Inc. . . . , North America League of Legends 
Championship Series LLC . . . , the League of Legends Es-
ports Federation LLC or any of their respective affiliates 
at the start of or at any point during the LCS Competitive 
Season.”119 These terms seem to imply that the leagues do 
not consider players to be their employees. However, the 
test to determine whether a person is an employee under 
the NLRA depends on whether the person falls under the 
common law definition of “employee,” not whether or not 
the employer labels the person as an employee within a 
contract.120

Both the teams and the leagues in the LCS and OWL 
seem to wield sufficient control over players to allow the 
players to satisfy the common law definition of “employ-
ee,” and may be considered joint employers of players.121 In 
both the LCS and the OWL, the league provides equipment 
to players for matches, and players may use “player-pro-
vided equipment” only in certain instances.122 Additionally, 
competitive video gaming is “part of the regular business” 
of both leagues and teams; leagues use competitive video 
gaming as marketing tools and may soon begin to generate 
profits as a result of competitive video gaming, and teams 
exist for the sole purpose of participating in competitive 
video gaming.123 While video games may be played from 
anywhere, leagues and teams control where players are lo-
cated when they compete and practice.124 Teams have the 
discretion to hire and fire players as they see fit.125 The LCS 
rules also contain a provision which states, “All decisions 
regarding the interpretation of these Rules, Player eligibil-
ity, scheduling and staging of the League, and penalties 
for misconduct, lie solely with the League, the decisions of 

ations and at the mercy of their teams and leagues. This 
was highlighted on July 24, 2018, when former LCS team 
Echo Fox suddenly released player Kim “Fenix” Jae-hun 
just five hours before teams had to “lock in” their final ros-
ter for the next season.100 This meant that Fenix had five 
hours to “reach out to other teams, negotiate with those 
teams, agree on contract terms, and sign a contract with 
a team” in order to play in the upcoming season.101 Be-
cause he was unable to do so, Fenix did not play in the 
2018 summer season.102 Though Echo Fox did not explic-
itly restrict Fenix’s ability to join a new team after releas-
ing him, they orchestrated the player release in a way that 
made it nearly impossible for him to play in the upcoming 
season, not unlike the way the NFL made it unreasonably 
difficult for free agents to join new teams under the 1963 
NFL constitution and bylaws.103 

The issue of player vulnerability was further high-
lighted when Turner “Tfue” Tenney brought suit against 
FaZe Clan—self-described as “the world’s most prominent 
and influential gaming organization known for its disrup-
tive original content and hyper-engaged global fanbase of 
345 million” with seven different competitive teams—in 
May 2019.104 Tenney alleged that the gamer agreement he 
signed with FaZe Clan was “grossly oppressive, onerous, 
and one-sided.”105 Specifically, Tenney alleged that the 
agreement entitled FaZe Clan “to a finder’s fee of up to 
eighty percent of the revenue paid by third-parties for Ten-
ney’s services . . . and use[d] illegal and anti-competitive 
provisions . . . to severely limit Tenney’s ability to compete 
in the martketplace.”106 “In May 2019 . . . Tenney filed two 
lawsuits against FaZe Clan in California state tribunals, 
seeking to have the Gamer Agreement declared void ab 
initio.”107 Three months later, in August 2019, FaZe Clan 
brought suit against Tenney in the Southern District of 
New York, “asserting four causes of action for breach of 
the Gamer Agreement . . . and five related tort and quasi-
contract claims,” relying on a forum selection clause in the 
gamer agreement.108 The parties settled before trial com-
menced, but the dispute highlighted oppressive terms in 
player contracts and the power disparity between players 
and teams in contract negotiations.109 

Players are not just at the mercy of their teams, but 
also of the leagues for which they play. For instance, game 
producers can change the rules as they see fit. “One esports 
company, Epic Games, publisher of the popular Fortnite 
title, released a new patch (which alters the software at the 
code level, meaning players are completely unable to ignore 
the changes) on the same day as a $500,000 tournament.”110 

While players criticized the Epic Games for this, they still 
had to adjust their playing style in order to perform well at 
the tournament, as Epic Games had complete authority to 
make changes to the game at it saw fit.111 

III. Obstacles
Though esports players would benefit from the pro-

tections that come with unionizing, there are challenges 
that may prevent players from organizing into players 
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which are final . . . [and] cannot be appealed.”126 This pro-
vision demonstrates that the LCS has clear control over its 
players. 

B. Bargaining Units

“A critical step in the creation of a union is the for-
mation—and the NLRB’s recognition—of an appropriate 
bargaining unit.”127 Therefore, an important step in union-
izing esports players will be to define what constitutes a 
bargaining unit. “A unit of employees is a group of two 
or more employees who share a community of interest 
and may reasonably be grouped together for purposes of 
collective bargaining. The determination of what is an ap-
propriate unit [is] left to the discretion of the NLRB.”128 
To determine whether a unit constitutes an appropriate 
bargaining unit, the NLRB looks to whether there is a suf-
ficient community of interests among the members of the 
unit.129 “Those who have the same or substantially similar 
interests concerning wages, hours, and working condi-
tions are grouped together in a bargaining unit.”130 If “em-
ployers are grouped together in voluntary associations, a 
unit can include employees of two or more employers in 
any number of locations.”131 

The structure of the esports industry may make it dif-
ficult to define an appropriate bargaining unit. It may be 
difficult to prove a community of interests in an industry-
wide bargaining unit because the industry includes play-
ers from several different games. This would be the equiv-
alent of trying to establish a “Sports Players Association” 
and argue that a community of interests exists between 
players from the New England Patriots, the New York 
Mets, the Los Angeles Lakers, and the Washington Capi-
tals. Likewise, in some cases it would likely be difficult for 
members of individual teams to establish that they share 
a sufficient community of interests faced with the reality 
that players compete in different games and have different 
concerns.132 For instance, the FaZe Clan has players who 
compete in seven different games.133 This would be analo-
gous to having Tom Brady, Jacob deGrom, Lebron James, 
and Alexander Ovechkin all within the same organiza-
tion while each played their respective sports. Each player 
might have the same overall interests, such as fair contract 
terms and pension plans, but, by way of example, it would 
be difficult to establish specific common needs between a 
quarterback and a pitcher. Moreover, if several bargain-
ing units existed within each organization (one for Fort-
nite players, one for Overwatch players, one for League of 
Legends players, etc.), each organization would need to 
enter into multiple collective bargaining agreements and 
each unit might be too small to have any real bargaining 
power.134 

Additionally, it would be difficult for players from 
individual teams to unionize, even if the team members 
shared a community of interests. In the past, the NLRB has 
taken note of the “symbiotic relationship among the vari-
ous teams, conferences, and the [league]” in situations re-
sembling professional sports and concluded that “labor is-

sues directly involving an individual team and its players 
would also affect the [league], the [conference], and other 
member institutions.”135 The NLRA is clear: “‘it would be 
difficult to imagine any degree of stability in labor rela-
tions’ if [it] were to assert jurisdiction in [a] single-team 
case.”136 

In determining that asserting jurisdiction over an in-
dividual team would not promote stability in labor rela-
tions, the NLRB noted that “all previous Board cases con-
cerning professional sports involve leaguewide bargaining 
units.”137 In the context of esports, leaguewide bargaining 
units would most closely resemble players associations in 
traditional professional sports.138 In this case, it is likely 
that players will be able to establish a community of in-
terests in that they share a skillset (playing Overwatch, for 
instance), are subject to the same league rules, and would 
likely have similar desires regarding working conditions 
and contract terms. In this case, team organizations would 
likely be subject to multiple collective bargaining agree-
ments, but this in not unprecedented. For instance, the 
Kraft Group currently owns the New England Patriots (an 
NFL team), the New England Revolution (an MLS team), 
and the Boston Uprising (an OWL team).139 While there is 
no collective bargaining agreement for the OWL, there are 
collective bargaining agreements for both the NFL and the 
MLS.140 Accordingly, in the world of professional sports, it 
is not uncommon for team owners to be subject to multiple 
collective bargaining agreements.141 

Bargaining units at the league level would most likely 
be the most successful way esports players would be able 
to unionize. However, because team organizations are 
structured in an unprecedented way, the NLRB might de-
termine, for unprecedented reasons, that the units are not 
appropriate bargaining units.

IV. Conclusion
Esports players need to unionize in order to protect 

their interests against team owners, league offices, and 
game developers. While the structures of professional 
esports leagues create unique challenges that the players 
will need to overcome in order to unionize, players can 
likely be considered employees and would likely be able 
to establish bargaining units if they organize at the league 
level. Unionization, in such cases, is a very real possibility 
that will give players in this rapidly growing industry the 
power to protect themselves and their interests.

Mollie Carney is a J.D. candidate at St. John’s Univer-
sity School of Law.
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