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Announcing the NYSBA Business Law Section
Annual Student Writing Competition!

The Business Law Section sponsors an annual Stu-
dent Writing Competition, open to all students who
are candidates for the JD or LLM degree at an accred-
ited law school during the year in which the article is
submitted. The student articles submitted in a given
year that are judged first, second, and third best, pro-
vided they are of publishable quality and otherwise
meet the criteria of the Competition, will receive cash
prizes of $2,000, $1,500, and $1,000, respectively. At
the discretion of the editors, they also will be pub-
lished in the NYSBA NY Business Law Journal, which
is sponsored by the Section in cooperation with Alba-
ny Law School and is published in the spring and fall.
Additional cash prizes may be awarded in the discre-
tion of the Section, and the Section reserves the right
to award some, all, or none of the prizes, depending
on its determination of quality of submissions. En-
tries that do not qualify for cash prizes may also be
considered for publication in the Journal.

Articles submitted will be judged on the follow-
ing criteria:

¢ Relevance to the Journal’s audience (New York
business lawyers)

¢ Timeliness of the topic

¢ Originality

* Quality of research and writing
¢ Clarity and conciseness

The manuscript should follow Blue Book cite for-
mat (using endnotes rather than footnotes) and be a
minimum of 3,000 words (there is no maximum). Sub-
missions should be made by November 1, 2022 to be
included in the next issue of the Journal. All submis-
sions become the property of NYSBA and the Business
Law Journal. By submitting an article, the student is
deemed to consent to its publication, whether or not a
cash prize is awarded.

To enter, the student should submit an original,
unpublished manuscript in Word format to David L.
Glass, editor in chief, NYSBA New York Business Law
Journal (david.glass@macquarie.com). The student
should include a brief biography, including law school
attended, degree for which the student is a candidate,
and expected year of graduation.
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raphy should also be included. All citations will be
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author for approval prior to publication. Editors and
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tions and changes to style and grammar to conform
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Message From the Chair

I am honored to serve as the Chair of NYSBA’s Busi-
ness Law Section. I thank my three immediate predeces-
sors, Anastasia Rockas, Anthony Fletcher and Drew Jag-
lom, for their excellent leadership and guidance.

During my one-year term, a high priority for me
will be to work toward improving state and federal laws
in ways that will make New York more appealing as a
company headquarters state and a top state selection for
entity formation. Viewed another way, I would like the
Section to do everything possible to remove unnecessary
impediments to business that continue to exist in New
York laws. I am pleased that Michael de Freitas, the Sec-
tion’s Treasurer, will also continue his excellent work this
year as the Chair of the Legislative Affairs Committee.

The most universally supported legislative proposal
among New York business lawyers is the elimination of
the limited liability company publication requirement.
This requirement unnecessarily increases the cost of busi-
ness entity formation or qualification in the state and
is simply outdated in an age in which business entity
searches are commonly done on state websites.

A second proposal is to change the provisions of the
New York franchise law that discourage franchisors from
locating their offices in New York State. See my articles,
“The Terrifying New York Definition of a Franchise” in
the spring 2021 issue of this Journal, and “How New York
Can Be a Center for International Franchising” in the
summer 2020 issue.

I would like the Section’s committees to serve as
incubators of other legislative proposals. Our Section’s
substantive committees are these: Banking; Bankrupt-
cy; Business Organizations; Derivatives and Structured
Products; Energy and Climate Law; ESG; Franchise Dis-
tribution and Licensing; Insurance; Mergers and Acquisi-
tions; Not-For-Profit Corporations; Private Funds; Securi-
ties Regulation; Technology and Venture; and Wine, Beer
and Spirits.

The committees also offer CLE programs to their
members and to other interested lawyers. The Section’s
many CLE programs take place not just during NYSBA's
Annual Meeting and the Section’s spring and fall meet-
ings, but also throughout the year. This year’s program
chair for our Section is Jessica Parker, who is also the vice
chair of the Section and the past chair of the Section’s
Membership Committee. For a list of upcoming programs
as well as past programs that are available on demand, see
https:/ /nysba.org/committees /business-law-section/.

Our Section’s committees also serve to draw mem-
bers with common professional interests. Decades ago,

I joined a newly
formed Franchise
Law Committee of
the Section as my first
step into more active
participation in the
Section and NYSBA
as a whole. I look for-
ward to working this
year with the Mem-
bership Committee’s
co-chairs, Sarah Gold
and Nandy Millette.

I also thank Taa | Fis
Grays for her continu-
ing and untiring work .

as chair of the Special

4
Subcommittee on Di-

versity and her spearheading of the mentoring program
and the fellowship program.

Each year, we donate Section funds to the New York
Bar Foundation. The Section designates specific organiza-
tions that will receive specific amounts of the Section’s do-
nation because of the benefit they provide to the growth
of business in the state. Each year we try to include in that
group organizations that support military veterans in busi-
ness. I thank Stuart Newman for spearheading this impor-
tant annual contribution to the Bar Foundation.

Finally, the N.Y. Business Law Journal continues to serve
as both a voice of the Section and a magnet for Section par-
ticipation. As Stuart Newman wrote in last year’s 25th an-
niversary issue, the Journal is widely recognized as one of
the most important tangible benefits of Section member-
ship. We are thankful to the law professors, law students
and business law practitioners who continue to write for
the Journal. I also thank Stuart Newman for founding the
Journal and serving as its first editor-in-chief, and for his
continuing authorship of articles published each year. I
also thank Prof. James D. Redwood for his years of service
as the Journal’s managing editor, and David L. Glass, for
his valuable contributions as the editor-in-chief.

As the COVID-19 pandemic and virtual meetings re-
cede and in-person programs hopefully resume and con-
tinue, I look forward to an energized and active year for
our Section.

Thomas M. Pitegoff
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HeadNotes

As this issue was going to press, Governor Hochul
was considering whether to sign or veto legislation that
would overturn the Court of Appeals’ 2021 ruling in Free-
dom Mortgage Corporation v. Engel. The case effectively re-
opened hundreds of foreclosure cases that the homeown-
ers thought they had won because the lender missed a key
deadline. Under pre-Engel law, when a lender filed for
foreclosure, it had to commence legal proceedings within
six years, or notify the borrower that it was discontinuing
the action. While it would seem that six years is adequate
time to act, because many or most mortgages wind up
packaged in securitization transactions, it was not unusu-
al for individual cases to slip through the cracks. In those
cases, homeowners generally assumed that the foreclosure
action was over and they could keep their homes. In Engel,
however, the state’s highest court held that if the lender
ends a foreclosure suit, even if it never so notified the bor-
rower, the statute of limitations automatically stopped
running. As a result, lenders have been able to revive hun-
dreds of foreclosure actions around the state that appar-
ently were time-barred.

Representatives of banks and mortgage companies
have been lobbying strenuously against the bill. They
argue, in effect, that the legislation could make it harder
for lenders to work with mortgagors to prevent a foreclo-
sure; it would simply be too risky for the lender, since they
would not be able to reset the clock. Foreclosure defense
lawyers, on the other hand, assert that this contention is
overblown. The bill was intended to restore the status quo
before Engel; but in at least one way, the law would actu-
ally put the lender in a worse position than before Engel.
Currently—and even prior to Engel—lenders could reset
the clock unilaterally by withdrawing the lawsuit and then
re-filing. But the legislation allows the lender to stop the
clock only if it enters into a loan modification agreement—
ie., in consideration of allowing the lender to stop the
clock, the borrower could negotiate a lower rate or other
modification. Industry representatives read this to mean
that if the modified loan then went into default, the lender
would be barred from pursuing foreclosure, if the bor-
rower defaults more than six years after the action on the
initial loan. This would, they assert, have a chilling effect
on their ability and willingness to negotiate a loan modifi-
cation, and thus could be counterproductive.

While the governor has not said whether she will sign
the bill, it passed the state Senate by a margin of 52-20, ap-
parently a veto-proof majority. However it turns out, the
new law is another indication that the state, like the fed-

eral government, is moving
more aggressively to pro-
tect consumers in business
transactions. Another ex-
ample is the state’s newly
enacted Commercial Fi-
nance Disclosure Law, dis-
cussed below. At the least,
there will be new and dif-
ferent challenges for busi-
ness practitioners down the
road.

In the Winter 2018 edi-
tion of the Journal appeared
“Lawyers as Rats: An Evolving Paradigm,” in which Evan
Stewart explored the rules governing lawyers who “rat
out” their clients for personal gain. In “Lawyers as Rats:
Part Deux,” Mr. Stewart turns his attention to a different
kind of “rat” —a lawyer who rats out other lawyers. ABA
Model Rule 8.3, as adopted in 47 states and the District
of Columbia, mandates that a lawyer who “knows” that
another lawyer has violated the Rules of Professional Con-
duct in a way that implicates that lawyer’s honesty or fit-
ness to practice “shall” inform the appropriate authority.
But, as Mr. Stewart explains in his usual clear and enter-
taining prose, this seemingly simple rule is not so simple
to apply in practice. In particular, what constitutes “know-
ing”? Noting that there may be as many as seven defini-
tions, he discusses the approach taken to this issue in New
York and other states. Another problem area is the evolv-
ing law surrounding the obligations of law firm associates
to report on partners of the firm. Mr. Stewart is a partner
in Cohen Gresser; his distinguished reporting and analy-
sis of ethical issues have graced the pages of the Journal for
more than a decade.

David L. Glass

The COVID-19 pandemic brought into sharp relief the
difficulties faced by smaller businesses in seeking recourse
to Chapter 11 of the Bankruptcy Code, which allows the
debtor to remain in business while reorganizing. For a
small business, it could be too complicated and too cost-
ly to be feasible. But even prior to the pandemic, in 2019
Congress enacted the Small Business Reorganization Act
(SBRA), codified in the Bankruptcy Code as Subchapter
V. In “What To Know About the Bankruptcy Code’s New
Subchapter V,” Stuart B. Newman and Steven H. New-
man explain why the new subchapter is “a new pathway
for small businesses to remain in control of running their
businesses,” the usual reason for using Chapter 11, espe-
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cially since the debt cap for a “small business” was raised
to $7.5 million. Along the way, they take us through an en-
lightening and entertaining review of the history of debt-
ors’ prisons. Clear and practical, the article is a valuable
resource for any business practitioner who advises small
businesses. Stuart Newman is a principal of Offit Kurman
P.A., senior advisor to the Journal and chair of its Advisory
Committee; Steven Newman heads the bankruptcy and
creditors’ rights practice at Katsky Korins LLP. This article
first appeared in the June 11, 2022 issue of the New York Law
Journal; the editors express their appreciation to the NYL]J
for permission to reprint it.

Another of the many issues arising from the COVID
pandemic that affect small businesses is the concern that
lenders might try to use the borrowers’ difficult circum-
stances to gain leverage in making loans on less favorable
terms for borrowers. Responding to this concern, the New
York Legislature enacted the Commercial Finance Disclo-
sure Law (CFDC), which took effect January 1, 2022. The
CFDC is ostensibly aimed at enhanced disclosure, to en-
able borrowers to compare terms from lenders, and ap-
plies only to non-traditional lenders, excluding banks and
other lenders that are already well regulated. But in “The
Paradox of New York’s Commercial Financial Disclosure
Law: Will Increased Regulation of Lenders Actually Ben-
efit Borrowers?,” Stephen Grable and James Pizzo explain
why the CFDC may actually work against the interests of
borrowers, by imposing excessive costs and regulatory risk
that could drive lenders from the small business market, or
compel them to charge higher rates to cover the increased
cost. As of this writing, however, the New York State De-
partment of Financial Services had not yet issued regula-
tions to implement the law, so the resolution of some of
these issues remains uncertain. Mr. Grable is a litigation
partner and Mr. Pizzo a law clerk in the New York office of
Thompson Coburn Hahn & Hessen; Mr. Pizzo is currently
enrolled in the J.D. program at St. John’s University School
of Law.

The United States continues to be an attractive mar-
ket for nonresident businesses. Yet the ins and outs of U.S.
taxation of foreign-based enterprises can be a significant
factor for a nonresident business contemplating U.S. ex-
pansion. In “Tax Considerations for Nonresident Business
Enterprises Commencing United States Activities,” Patrick
McCormick lays out the basic statutory framework for the
taxation of nonresident businesses. Noting that countries
generally assess taxes based either on residence or on the
source of the income, under IRS rules nonresidents are
generally taxed only on income effectively connected with
the nonresident’s trade or business, and FDAP (fixed or
determinable annual or periodic) income—the latter com-
prising generally passive income. But if a nonresident is
engaged in an American trade or business, the scope of tax-
ation expands significantly. The author lays out clearly (to
the extent tax law is ever clear!) the various tests that will
apply in determining how the nonresident is to be taxed.

Mr. McCormick is a principal of Offit Kurman P.A. based
in Philadelphia.

In March, the Securities & Exchange Commission
(SEC) published a massive, 510-page release setting forth
proposed new climate-related disclosure rules for public
companies. Although the proposed rules are not industry-
specific, it appears that they may have a particularly signif-
icant impact on companies in the financial sector. In “SEC
Proposes Expansive Climate-Related Disclosure Rules,”
the attorneys of Sullivan & Cromwell explain in detail
how these proposed rules will affect financial companies.
In particular, they note that “scope 3 emission disclosures”
relating to greenhouse gases, and included financed emis-
sions, will almost certainly apply to banks and other lend-
ers, and will result in substantial complexity and compli-
ance cost. The comment period on the proposed rules will
have expired in June; final rules are not expected to take ef-
fect earlier than 2023 and 2024. As always, we are grateful
to the attorneys of Sullivan & Cromwell for sharing their
knowledge and expertise with our readers.

Special purpose acquisition companies (SPACs) have
become the method of choice for issuers seeking to go pub-
lic; in both 2020 and 2021, they accounted for more than
half of all initial public offerings (IPOs). This has led to
concerns being expressed that SPACs do not provide the
same degree of shareholder protection as a traditional IPO.
To address these concerns, the SEC has now proposed ex-
tensive new disclosure rules, pertaining to such matters as
the SPAC sponsor, potential conflicts of interest and poten-
tial shareholder dilution. The proposal also would require
extensive new disclosures in a de-SPAC transaction—i.e.,
one in which the SPAC acquires and merges into a pri-
vately held target company. In “SEC Proposes Significant
Changes to Rules Affecting SPACs and De-SPACs,” the at-
torneys of Skadden Arps provide a comprehensive, and
comprehensible, overview and analysis of the proposed
new rules.

Because Delaware is often the jurisdiction of choice for
formation of business entities, New York business lawyers
often need to keep abreast of changes in Delaware law. In
April, the Delaware State Bar Association approved pro-
posed changes to the Delaware General Corporation Law
(DGCL). In “Proposed 2022 DGCL Amendments Include
Significant Changes Addressing Exculpation of Officers,
Appraisal Rights and Domestic-Related Transactions,” Al-
lison Land and Edward Micheletti discuss the significance
of the proposed changes in such areas as extending excul-
pation clauses that protect directors to cover senior officers
as well, in light of increasing fiduciary duty claims against
officers; addressing uncertainties surrounding domestica-
tion transactions, whereby a foreign corporation becomes
a Delaware corporation (i.e., through a SPAC transaction);
simplifying the conversion of a Delaware corporation into
another entity, and other key provisions aimed at main-
taining Delaware’s unique status as the go-to jurisdiction
for business formations. Ms. Land and Mr. Micheletti are
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partners of Skadden Arps, based in its Wilmington, Dela-
ware office.

As it has for more than 10 years, Skadden Arps’ in-
comparable “Inside the Courts” provides our readers with
an invaluable guide to substantially all significant litiga-
tion pending in the federal courts that relates to securities
law, or to business law more generally. “Inside the Courts”
is must reading not just for litigators, but for all business
lawyers who want to keep abreast of potentially signifi-
cant cases that could affect their clients and their practice.
We remain indebted to the lawyers of Skadden Arps for so
generously sharing their knowledge and insights.

Since it was first published in 1995, Robert Haig's re-
markable treatise, Commercial Litigation in New York State
Courts, has become a resource valued by business lawyers
for its discussion of substantive law as well as its guid-
ance for the litigator. We are pleased to conclude this is-

sue with a review of the fifth edition, published in 2020.
The original treatise had three volumes; the latest edition
now has 10 volumes, representing the work of 256 princi-
pal authors. The review, by Samuel Abernethy and Ted. G
Semaya, notes that while the core of the treatise remains
focused on case preparation, the rules of procedure, and
practical advice on the conduct of commercial litigation
generally, in addition there is a “gold mine” for the busi-
ness lawyer, covering substantive commercial law areas,
including industry-specific focus on areas such as sports,
energy, not-for-profit, and numerous others. Mr. Haig is a
litigation partner with Kelley, Drye & Warren; Mr. Semaya
is a principal focusing on commercial litigation with Offit
Kurman P.A.; Mr. Abernethy is retired counsel with Offit
Kurman and a past chair of the Business Law Section.

David L. Glass

NEW YORK STATE BAR ASSOCIATION

If you have written an article you would like
considered for publication, or have an idea
for one, please contact the Editor-in-Chief:

David L. Glass
NY Business Law Journal
Macquarie Holdings (USA) Inc.
david.glass@macquarie.com

Articles should be submitted in electronic document
format (pdfs are NOT acceptable), along with
biographical information.

REQUEST FOR ARTICLES
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Lawyers as Rats: Part Deux
By C. Evan Stewart

This author was somewhat surprised to learn that
there are approximately 30 rats in animated cartoon his-
tory. Undoubtedly, the nicest and most charming (and
thus, I suppose, the most popular) is Remy from the movie
Ratatouille.! In a prior article for this distinguished journal,
less charming rats were explored: lawyers who rat out
their clients and seek to profit thereby.? This article will
explore lawyers as rats in a different context: ratting out
other lawyers.

There’s a Rat Rule!

Forty-seven states (and the District of Columbia) have
adopted ABA Model Rule 8.3 (“Maintaining the Integrity
of the Profession”). Subsection (a) sets forth: “A lawyer
who knows that another lawyer has committed a violation
of the Rules of Professional Conduct that raises a substan-
tial question as to that lawyer’s honesty, trustworthiness
or fitness as a lawyer in other respects, shall inform the
appropriate professional authority”® (emphasis added).
Two states—Georgia and Washington—have replaced that
mandatory obligation with a discretionary one (“should”).
And one state—California—has expressly rejected adopt-
ing any ethical provision like Rule 8.3.*

While this reporting obligation looks simple on its
face, its application in real life tells a different story. Most
importantly, what constitutes “knowing”? According to
one ethics guru, there are least seven definitions that can
fill the bill.> One frequently cited standard can be found
in Riehlman.® There, the court opined that a lawyer must
report another lawyer’s misconduct “when the support-
ing evidence is such that a reasonable lawyer under the
circumstances would form a firm belief that the conduct
in question had more likely than not occurred.” That stan-
dard, of course, is an objective one.”

New York State takes a different approach. In Opinion
8548 the New York State Bar Association Committee on
Professional Ethics opined that “knowing” meant the re-
porting lawyer has actual knowledge or clearly believes
another lawyer has engaged in misconduct.’ The commit-
tee also addressed the sticky wicket of whether the rat-
ting lawyer can report the other lawyer’s misconduct to
that lawyer’s client(s). Good faith disclosure to the clients
is permitted (but not required) if the lawyer has actual
knowledge of the misconduct and does not reveal any cli-
ent confidences.!” This latter condition is consistent with
Rule 8.3 (c) and other jurisdictions’ views that the obliga-
tion of confidentiality takes precedence over the duty to
report.! The committee went on to urge caution before

rushing off to make a discretionary report of misconduct
to another lawyer’s client(s), citing a host of countervailing
considerations (especially damage to that lawyer’s attor-
ney-client relationship(s)).

Not every violation of the ethics rules is reportable,‘12
the test is whether the violation “raises a substantial ques-
tion as to the lawyer’s honesty, trustworthiness or fitness”
(emphasis added). The most obvious examples of report-
able conduct are lying and stealing.!3 Other situations re-
quiring reporting include: inaccurate advertising;'* unrea-
sonable fees;!> an improper settlement offer;'® violation of
the duty of confidentiality;!” failure to correct a defective
court order;!® and the unauthorized practice of law."

Most jurisdictions do not require self-reporting, given
that Rule 8.3(a) talks of “another lawyer.”? But a few ju-
risdictions do not construe the reporting obligation that
way (e.g., Ohio, Alabama, and Kansas), and they do require
self-reporting.!

In one area there is general uniformity: lawyers may
never use the threat of reporting to attempt to gain an ad-
vantage in litigation.??

A Seminal Decision

One case seems to stand out—above all others—in the
circumstance of a lawyer ratting out another lawyer: Him-
mel.? In 1983, Illinois licensed attorney Himmel was hired
to help an 18-year-old motorcycle accident victim recover
$23,000 in settlement monies that her first attorney pock-
eted. Himmel was told by his client not to report the first
lawyer’s misconduct to the Illinois Attorney Registration
and Disciplinary Commission (IARDC); unbeknownst to
Himmel, the client reported the first attorney to the IARDC.
Himmel proceeded to get a very favorable settlement of
$75,000 with the first lawyer in exchange for an agreement
not to prosecute him. When the first lawyer welched on
that agreement, Himmel went into court and secured a
$100,000 judgment. Ultimately, the client received $10,000
and Himmel received nothing monetarily for his troubles.

In 1986, the IARDC brought charges against Himmel
for violating Rule 8.3.2* And in 1988, the Illinois Supreme
Court affirmed the one-year suspension sanction imposed

C. Evan Stewart is a senior partner in the New York
City office of Cohen & Gresser, focusing on business
and commercial litigation. He is an adjunct professor at
Fordham Law School and a visiting professor at Cornell
University.
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by the IARDC. The court ruled that it is the lawyer’s un-
waivable duty to report misconduct; thus, it was simply ir-
relevant that the client had instructed Himmel not to re-
port on the first lawyer. As a secondary ruling, the court
found that Rule 8.3(c)’s bar against using confidential/
privilege information to report did not save Himmel from
being sanctioned because the privileged information was
conveyed to Himmel in the presence of third parties and
related to the first lawyer’s conversion of client funds (i.e.,
illegal conduct).?

Perhaps it is because of the Himmel decision that Illi-
nois leads the nation in misconduct complaints being filed
by lawyers against other lawyers.2® And while actual pros-
ecutions are a far fewer number from initial complaints,
many prominent Illinois law firms have felt the sting of
Rule 8.3(a).”

The Associate’s Dilemma

Over the years, a number of commentators have raised
concerns regarding the pressures on associates at law firms
not to report partner misconduct.?® In fact, there is a body
of law that has developed in this area that is instructive.?’

The starting point is Weider v. Skala.° In Weider, a for-
mer associate at a small New York City law firm brought
a breach of contract and wrongful discharge action against
his former firm. The ex-associate alleged that he was a star
performer (“in charge of handling the most important liti-
gation in the [flirm”), but when he reported the improper
conduct of a fellow associate to two senior partners (both
of whom—allegedly—confirmed that the fellow associate
was a “pathological liar”) and persisted in having the fel-
low associate be reported to the bar authorities, the ratting
lawyer was fired. His complaint was dismissed at the trial
court level, > and that ruling was affirmed by the interme-
diate appeals court.®

The New York Court of Appeals, however, reversed in
part, allowing the ratting lawyer a breach of contract claim,
but not a wrongful discharge claim. Theretofore, New
York State had been a strict at-will employment state.?
But because the ethical reporting requirement “is nothing
less than essential to the survival of the profession,”** and
given the “unique characteristics of the legal profession”
(especially the dynamics facing associates in law firms),
the state’s highest court created an exception to the at-will
doctrine and ruled the ratting lawyer could proceed with
a breach of contract claim (if he could prove the existence
of one).® As far as giving the ratting lawyer a wrongful
discharge claim (where the potential for a real monetary
recovery lay), however, that was a bridge too far for the
Court of Appeals: “any additional protection must come
from the Legislature.”3¢

Other jurisdictions that follow the Weider precedent in-
clude Connecticut, South Carolina, and Illinois.3” The lat-
est Weider case is Joffe v. King & Spaulding LLP.38 In 2017, a
former associate of King & Spaulding sued his old firm,

claiming that his demotion from senior associate to associ-
ate, pay freeze, denial of year-end bonus, and subsequent
firing were the result of his attempt to report “ethical con-
cerns about the conduct of two King & Spaulding partners,
which arose during their representation” of a Chinese tele-
communications company.

The trial court rejected the law firm’s motion to throw
out the case; King & Spaulding argued that the law firm’s
ex-associate had not adequately demonstrated “actual
knowledge” or “clear belief” of ethical misconduct. The
court found the firm’s argument “extremely narrow” be-
cause it would have required a “mini-trial” as to whether
there were in fact actual ethical violations. Instead, the
court found sufficient, but “not overwhelming,” evidence
to support the former associate’s position, and allowed the
dispute to be resolved by a jury.?® In December of 2021,
after a week-long trial, a jury rejected the ratting lawyer’s
claim.*0

Conclusion

In California, it would appear that no one likes a
“snitch,” and the organized bar firmly believes that
“[a]ttorneys will not become their brother’s keepers.”4!
One ethics professor believes that the reporting rule in
all the other states often “goes unenforced, and part of it
is kind of a cultural norm against being, you know, the
squealer, the snitch, right?”4? But as the foregoing case law
and ethics opinions make clear, the ethical obligation to re-
port another lawyer’s misconduct is a real one. A rat may
not be what we signed up for in law school, but rules are
rules.
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What To Know About the Bankruptcy Code’s New Subchapter V

By Stuart B. Newman and Steven H. Newman

Our country’s protection for debtors has come a long
way over time. Some of the earliest settlers came to America,
not on the Mayflower, but as indentured servants. Did
you know that one of the early Revolutionary War he-
roes, Henry (“Light Horse Harry”) Lee, who went on
to become governor of the Commonwealth of Virginia
(and yes, also the father of General Robert E. Lee), spent
his last days in debtor’s prison? The same dubious
distinction of time spent in debtor’s prison also befell
two signers of the Declaration of Independence.

While Congress began passing legislation regard-
ing bankruptcy relief early in the 19th century, it took
a decision by the U.S. Supreme Court in 1833 to abolish
debtor’s prison, and it was not until The Nelson Act of
1898 before the country had its first modern bankruptcy
legislation. Our current Bankruptcy Code traces back to the
Bankruptcy Reform Act of 1978.

Flash forward almost 50 years to the COVID pan-
demic, our bankruptcy laws have developed into a
well-established mechanism for protection of both indi-
vidual and business entity protection, but that relief
was frequently beyond the reach of debtors who found
the process of filing for relief too complicated and,
ironically, too expensive. Notwithstanding COVID’s
almost instantly devastating impact on the economy, the
number of bankruptcy filings in this country in 2020
declined more than 30% from the prior two years. While
there may have been other reasons for the decline in
filings (for example, state emergency debt moratorium
legislation; consumer and business stimulus programs;
and even Pandemic-related court closures), Congress,
as early as 2019, saw the need to increase the ability of
small businesses to utilize the reorganization benefits of
Chapter 11 in a more efficient and less expensive proce-
dure. It passed the Small Business Reorganization Act of
2019 (the SBRA), which became effective on Feb. 19, 2020,
right at the start of the pandemicin this country. (Another at-
tempt at broad, consumer-based legislative relief introduced
that year by Sen. Elizabeth Warren, the Consumer Bank-
ruptcy Reform Act of 2020, died in Congress.) The SBRA cre-
ated a new pathway for small businesses to remain in control
of running their busi-nesses, which is the usual reason for
choosing to seek relief under Chapter 11, while eliminating
many of the reasons that typical Chapter 11 proceedings
exhausted the patience, and wallets, of both debtors and
creditors.

But first you ask, of course, what is a “small busi-
ness” under Subchapter V? Well Congress had the “ob-
vious” answer—it was any business that had debt that
did not exceed $2,725,625. If your business had a dollar
more in debt you were just not small enough. (Though
researched, how Congress decided on that very precise

number as a cap for defining “small” still eludes the
authors.)

As noted above, since bankruptcy filings actu-
ally decreased substantially in 2020, Subchapter V was
obviously not an immediate success if the goal was to
help small businesses obtain a fresh start through bank-
ruptcy. The low and arbitrary cap on the debt limit was
an obvious problem, which was fixed by raising the debt
limit to a higher, round number, $7,500,000, when
President Joe Biden signed into law, as part of the 2020
CARES Act. (Coronavirus Aid, Relief and Economic Se-
curity Act of 2020, Pub. L. No. 116-136, 134 Stat. 281 (effec-
tive May 17,2020).) As a consequence, the vast majority of
Chapter 11 filings in the last two years were made under
Subchapter V.

So what are the features of Subchapter V that differ-
entiate it from a regular Chapter 11 and make it more ap-
pealing to small businesses? (It is worth noting that an
individual may also qualify to be debtor under Subchap-
ter V in certain situations. §1182(1)(A) of the Bankruptcy
Code defines who may be “debtor” under Subchapter V
and states in pertinent part that a debtor “means a per-
son engaged commercial or business activities ...” (em-
phasis added). Under §101(41) of the Bankruptcy Code,
a “person” includes an individual, partnership and a
corporation). And are there any other qualifications that
must be met for its use and availability?

First of all, Subchapter V can only be used where
the majority of the debt arose from the commercial and
business activities of the debtor. It is not a filing option,
for example, for a business which consists solely of the
ownership and operation of single asset real estate. See
11 U.S.C. §1182(1)(A). Note also that in determining eligi-
bility for Subchapter V, §1182(1)(A) of the Bankruptcy Code
expressly excludes certain debts from the $7,500,000
debt ceiling: (1) all debt owed to affiliates and insiders, (2)
contingent debts and (3) unliquidated debts.

Some of the benefits of using the Subchapter V filing
option are immediate. For example, the requirements to
assemble and file (1) the schedules of assets and liabili-
ties and (2) monthly operating reports are eliminated.
Instead, the debtor must write up a brief history of its busi-
ness operations, a liquidation analysis and projections
of its ability to make payments under a proposed plan.
The debtor also needs to file a plan within 90 days of the
petition date. (The court can extend the 90-day period
for cause under §1189(b) of the Bankruptcy Code.

It is noteworthy that the Bankruptcy Code does not
expressly state what is the consequence if the debtor
fails to file a plan in 90 days. Thus this area will need to
be developed by the courts.) Not only is less disclosure
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required to start the Subchapter V case, but Subchapter
V also eliminates the requirement of a disclosure state-
ment in connection with the filing and solicitation of ap-
proval of the plan, unless the court orders otherwise for
cause. 11 U.S.C. §1181(b). A very important distinguish-
ing feature from a regular Chapter 11 is the fact that,
subject to certain limitations, the absolute priority rule,
wherein a dissenting class of unsecured creditors can
block any plan to pay a junior class of debt unless the
unsecured are paid in full, is eliminated in Subchapter
V. In fact, under Subchapter V, unsecured creditors’
committees have been eliminated. See 11 U.S.C. §§1102(a)
(3) and 1181(b). Such sections provide that there will not be
a creditors” committee in a Subchapter V case unless the
court orders otherwise for cause. In and of itself, that is a
major streamlining of the entire bankruptcy proceeding.

Of critical importance are several features that
make it easier for a debtor to confirm a cramdown plan
under Subchapter V than under the traditional Chapter
11. (A cramdown plan is a plan in which not all classes
of creditors have voted to accept the plan. Often under
a cramdown plan the debtor will retain its assets without
paying its creditors in full.) First, only the debtor can
file a plan. 11 U.S.C. §1189(a). Thus, the debtor has an
unlimited exclusive period, whereas the traditional Chap-
ter 11 debtor has only 120 days of exclusivity (subject to
the debtor’s right to ask the court for an extension up to
18 months from the petition date). 11 U.S.C. §1121. This
gives significant control of the case to the debtor, since
it is the only party that can submit a plan for confirmation
under Subchapter V.

Second, while generally the Chapter 11 plan confir-
mation requirements under §1129(a) must be met in order
to confirm a Subchapter V plan, there are a number of key
exceptions. The requirement under §1129(a)(10) that at
least one impaired class of creditors accept the plan is
eliminated. 11 U.S.C. §1191(b).

Also eliminated is the absolute priority rule for a
cramdown of unsecured claims under §1129(b). Subchap-
ter V allows a debtor to cramdown a plan if it, among
other things, provides that the value of the property to
be distributed under the plan in a three-year period (or
such longer period as the court determines, not to ex-
ceed five years) is not less than the projected disposable
income of the debtor. (See 11 U.S.C. §1191(c)(2). Section
1191(d) of the Bankruptcy Code sets forth the calculation
of “disposable income.”)

In addition, unlike in Chapter 11, plan confirmation
under Subchapter V does not require payment of all ad-
ministrative claims on confirmation. Section 1191(e) al-
lows administrative claims to be paid over time if the
Subchapter V plan is confirmed as a cramdown plan un-
der §1191(b).

Moreover, post-confirmation, the Subchapter V debt-
or is also the only party that can seek to modify a plan.
Thus, if the business prospers beyond projections in the
following years (as many businesses did in 2021), neither

the trustee nor any unsecured creditors can seek to modi-
fy the plan to increase payments under the plan.

Yes, there is a trustee in a Subchapter V proceedings,
but the trustee’s rule is more limited and advisory than
Chapter 7 or Chapter 11 trustees, and the debtor is not re-
quired to pay the trustee’s fees. 28 U.S.C. §1930(a)(6)(A).

Also, in Subchapter V a debtor (unlike a chapter 11
debtor) is not required to pay quarterly fees to the U.S.
Trustee. See 11 U.S.C. §1930(a)(6). This can be a sav-
ings of thousands of dollars over the life of an extended
proceeding.

There is another important feature of Subchapter V
which business lawyers should be aware of. Whereas
typically the Bankruptcy Code requires that all accrued le-
gal fees to be paid by the debtor to the attorney prior
to filing a petition in order to avoid conflicts, this re-
quirement has been modified under Subchapter V in or-
der to provide a lower hurdle for the small business debtor
and its counsel. (Under §1195 of the Bankruptcy Code
an attorney holding a prepetition claim that is less
than $10,000 is not disqualified from representing the
debtor in the Subchapter V case. Accordingly, counsel
needs to be aware of this claim limit when counseling a
client prior to filing under Subchapter V). When the 2020
CARES Act increased the debt cap for small business-
es to $7.5 million, the increase was only intended to
be temporary, and Congress set the increase to expire on
May 27, 2021. As the COVID pandemic lingered, how-
ever, Biden extended the expiration date another ten
months to March 27, 2022. As this article is being written,
thatdate had already expired without further extension by
Congress. However, on March 14, 2022, Sen. Chuck
Grassley (R-Iowa) introduced a bill—the Bankruptcy
Threshold Adjustment and Technical Corrections Act,
5.3823, 117th Congress (20212022)—to make the higher
limit permanent, and Bloomberg News reported wide-
spread bipartisan support for the bill.

To be clear, Subchapter V was designed to aid small
businesses, typically owned by a sole proprietor or fam-
ily, such as a restaurant or local retail store that could be
viable long term if it had assistance in handling its current
debt. Even with the increased debt cap, it is not a re-
placement for reorganization of most larger businesses
under the traditional Chapter 11 proceeding.
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The Paradox of New York’'s Commercial Finance
Disclosure Law: Will Increased Regulation of Lenders

Actually

By Stephen J. Grable and James G. Pizzo

Benefit Borrowers?

The COVID-19 pandemic’s impact on New York
businesses included mandatory shutdowns, disrup-
tions to employment needs, and closure of many
small businesses. As with prior financial market
disruptions, one resulting perception is that lenders
may leverage market conditions to lend on terms less
favorable to borrowers. New York is seeking to ad-
dress this perceived harm through increased regula-
tions on certain commercial lenders.

New York’s Commercial Finance Disclosure Law
(CFDL), enacted into law as of Jan. 1, 2022, requires
certain commercial lenders to provide consumer-like
disclosures to borrowers of loans of less than $2.5
million.!

While well intended, the law may not benefit the
very borrowers that it seeks to help. Uncertainties re-
main as implementation has been delayed pending
release of final regulations, but the CFDL in all events
will impose costs on impacted lenders to conform
their disclosure and underwriting practices, and also
will increase regulatory risk. As the resulting costs of
implementation and compensating for risk will likely
be passed through to borrowers, the CFDL may have

the unintended consequence of increasing borrowing
costs for small businesses.

Impact of Market Disruptions on Small
Businesses

The principal justification for the CFDL is that, dur-
ing the most recent financial crisis, “bank loans to small
businesses declined, exacerbating the credit crunch felt by
small businesses.”? Alternative lenders—included those
providing merchant cash advances and factoring—lever-
aged developments in technology to fill the gap and serve
the small business market.”> Some lenders were alleged
to have overcharged and engaged in predatory lending
practices.”*

With small businesses making up 99.8% of all New
York businesses and employing more than 50% of the
private workforce,” the impact from financial market dis-
ruptions can be devastating. For example, at the outset of
the pandemic in the spring of 2020, the fate of many small
businesses was unknown. Nearly 40% of small businesses
closed.® 77% of small businesses experienced a decline in
revenue,’” decreasing the total revenue of small businesses
by 64%.8 And 35% of small businesses experienced reduced
employment.’
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Spurred by the pandemic’s impact on small business-
es, the CFDL advanced through the legislative process and
became effective as of Jan. 1, 2022.

Legislation

New York's legislators passed the CFDL to create stan-
dardized disclosure requirements for lenders, to enable
borrowers to more easily compare competing loan terms.
The principal goal is to ensure that small businesses have
the ability to obtain clear and detailed information to make
informed financial decisions.!”

The CFDL applies to non-traditional lenders such as
factors and merchant cash advancers. Traditional finan-
cial institutions are exempt from the CFDL, including: (i)
banks, trust companies, and industrial loan companies; (ii)
federally chartered savings and loan associations, federal
savings banks, and federal credit unions; and (iii) savings
and loan associations, savings banks, and credit unions.!!

The CFDL applies broadly to a wide range of commer-
cial financing transactions:

® “Sales-based financing”—defined as a “transaction
that is repaid by the recipient to the provider, over
time, as a percentage of sales or revenue, in which
the payment amount may increase or decrease ac-
cording to the volume of sales made or revenue re-
ceived by the recipient.”!?

® “Closed-end financing”—defined as a “closed-end
extension of credit, secured or unsecured, includ-
ing [some] equipment financing . . . the proceeds
of which the recipient does not intend to use for
personal, family or household purposes.”!3 This
“includes financing with an established principal
amount and duration.”!*

* “Open-end financing”—defined as an “agreement
for one or more extensions of open-end credit, se-
cured or unsecured, the proceeds of which the re-
cipient does not intend to use primarily for person-
al, family or household purposes.”!® This includes
credit extended where the “provider reasonably
contemplates repeated transactions,” the “provid-
er may impose a charge from time to time on an
outstanding unpaid balance,” and the “amount of

credit that may be extended . . . is generally made
available to the extent that any outstanding balance
is repaid.”1¢

® “Factoring transactions” —defined as an “accounts
receivable purchase transaction that includes an
agreement to purchase, transfer, or sell a legally en-
forceable claim for payment held by a recipient for
goods the recipient has supplied or services the re-
cipient has rendered that have been ordered but for
which payment has not yet been made.”?”

e “Other forms of financing”—reflecting a catch-all
category, comprised of transactions that otherwise

fall under the CFDL’s definition of “commercial
financing.”

“Commercial financing” includes any “form of fi-
nancing, the proceeds of which the recipient does not in-
tend to use primarily for personal, family or household
purposes.”!8 To determine whether a transaction consti-
tutes commercial financing under the CFDL, the “provider
may rely on any statement of intended purposes by the
recipient.”’ The provider, however, is not “required to
ascertain that the proceeds of a commercial financing are
used in accordance with the recipient’s statement of in-
tended purposes.”?

There are a few notable exceptions to the types of
transactions that the CFDL applies to. The CFDL does not
apply to transactions over $2,500,000, transactions secured
by real property, or lenders that make five or fewer transac-
tions within New York in a 12-month period.?!

Critically, while the CFDL became effective on Jan. 1,
2022, lenders currently do not have any obligations under
the law because there are no regulatory guidelines in place
to implement and enforce the CFDL. The Department of
Financial Services (DFS) has announced that a lender’s
obligations under the CFDL will not arise until DFS is-
sues final regulations and those regulations take effect.?
DFS previously published a pre-proposal draft regulation,
but received extensive and significant comments from in-
terested parties.? In light of this, DFS expects to publish a
revised proposed regulation for notice-and-comment later
this year.?

Unintended Consequences

Implementation of the CFDL will require impacted
lenders to conform their lending practices. Regulatory
compliance risks will also increase, with penalties includ-
ing a $2,000 fine for each violation and a $10,000 fine for
each willful violation.?®> Additionally, a lender that know-
ingly violates the CFDL may be liable for restitution or be
subject to a permanent or preliminary injunction on behalf
of a recipient affected by the violation.?

While disclosure is the principal purpose of the CFDL,
presumably an equally important purpose is to ensure fair
and competitive lending terms for small businesses. That
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Tax Considerations for Nonresident Business
Enterprises Commencing United States Activities

By Patrick McCormick

Nonresident businesses increasingly seek to com-
mence or expand United States activities based on a mul-
titude of factors—entering the lucrative United States
market is a common factor. Associated with U.S. market
penetration, however, is exposure to U.S. tax ramifications.
The United States imposes significant tax ramifications
under statutory provisions; these ramifications can be
altered, however, through application of income tax trea-
ties. The below provides an overview of United States tax
considerations for nonresident businesses with American
activities.

Statutory Provisions

For income tax purposes, the United States classifies
taxpayers either as United States taxpayers—primarily by
virtue of residence, though for individuals also based on
citizenship—or as nonresidents. The former are subject to
tax on worldwide income, with tax credits available to off-
set foreign taxes paid (where income is foreign-sourced).
Business entities—whether corporations or partnerships—
are classified as domestic entities if created or organized
under laws of the United States or any individual state;
business entities which are not domestic are foreign.!

In the multinational context, countries normally assess
income tax based on either (1) the source of the income
item or (2) the residence of the income recipient. In most
cases, nonresidents are subject to United States tax only
on United States-sourced income (with narrow exceptions,
such as those noted below). Under statutory American
rules, the former includes (1) income effectively connected
with a nonresident’s trade or business and (2) fixed or de-
terminable annual or periodic income (“FDAP income”).

Both trade or business income and FDAP income fo-
cus on American sourcing; where a nonresident is engaged
in an American trade or business, however, the scope of
American tax is more expansive. Nonresidents are taxed
on income effectively connected with a United States trade
or business at graduated rates, with deductions associated
with generating the income item permitted.? Determina-
tions as to whether income is effectively connected to an
American trade or business focus on (1) whether a “United
States trade or business” is found and whether (2) an in-
come item is “effectively connected” to the trade or busi-
ness. For the former, case law provides that a U.S. trade or
business exists where profit oriented activities are carried
on in the United States which are regular, substantial, and
continuous.® Certain income—such as income resulting
from the disposition of United States real property inter-

ests—is statutorily classified as effectively connected (and
automatically subject to American tax).*

Whether gains of a nonresident are “effectively con-
nected” to the United States—and thus subject to a greater
scope of tax—is dictated by whether the gain meets either
an “asset use” test or a “material factor” test. More spe-
cifically, in determining either whether an FDAP income
item or gain or loss from American sources from the sale
or exchange of a capital asset is effectively connected with
the conduct of a United States trade or business, two fac-
tors are considered: (1) whether the income, gain, or loss is
derived from assets used in (or held for use in) the conduct
of the trade or business, or (2) whether the activities of a
trade or business were a material factor in the realization
of the income, gain, or loss.?

In addition to the general corporate tax imposed on
nonresident corporations, the branch profits tax levies a
second tax on foreign corporations directly engaged in a
United States trade or business; this tax is equal to 30% of
the foreign corporation’s “dividend equivalent amount”
for the taxable year® A foreign corporation’s “dividend
equivalent amount” is its effectively connected earnings
and profits for the taxable year adjusted based on United
States net equity.” The term “effectively connected earn-
ings and profits” means earnings and profits attributable
to income effectively connected to the United States, with-
out reduction for distributions made by the foreign corpo-
ration during any taxable year or by the amount of branch
profits tax or tax on excess interest paid by the foreign
corporation.’

FDAP income functionally is a “catch all” category
for U.S. sourced ordinary income of a nonresident that is
not connected to an American trade or business and is not
American-sourced capital gains. Included within the FDAP
income category are interest (subject to expansive excep-
tions), dividends, rent, salaries, wages, premiums, annui-
ties, compensations, remunerations, emoluments, and oth-
er fixed or determinable annual or periodic gains, profits
and income.” Where income fits into both the “effectively
connected to a United States trade or business” category
and the FDAP category, tax rules for the former apply.'
This distinction is important: while effectively connected
income is taxed on a net basis (at graduated rates) with
deductions and credits permissible, FDAP income is taxed
at a flat 30% rate, with no deductions permitted and tax
primarily collected through payor withholding.!!
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Where a United States trade or business exists, the
scope of American tax expands significantly. In most cases,
nonresidents not engaged in a United States trade or busi-
ness are subject to American tax only on FDAP income,
leaving significant gaps in American-sourced income items
(most notably non-real property capital gains).!? If a non-
resident is engaged in an American trade or business, the
nonresident is taxed on all income effectively connected to
that trade or business—not just FDAP income, but capital
gains, inventory sales and certain limited foreign-sourced
income items.!?

Tax Treaties

Income tax treaties permit qualified residents to alter
the statutory United States trade or business standard ref-
erenced above, replacing it with a (somewhat) heightened
standard focused on whether business profits are attrib-
utable to a United States “permanent establishment.” In-
come tax treaties primarily provide benefit where a tax-
payer resides in one country (the “residence country”) and
has income taxable by another country under that coun-
try’s sourcing rules (the “source country”). Where (1) the
residence country and the source country have an income
tax treaty in place between them and (2) the applicable
taxpayer can meet qualification requirements in the resi-
dence country, the source country’s tax rules can (usually
by election) be overridden by treaty terms. While each in-

come tax treaty has its own distinct provisions (e.g., the
Canada-United States Income Tax Convention is not iden-
tical to the India-United States Income Tax Convention),
most share general concepts and terminologies.

Generally, income tax treaty benefits are available to a
recipient of an income item only where the income item'’s
beneficial owner is qualified for benefits. For treaty pur-
poses, the term “person” includes individuals, estates,
trusts, partnerships, companies, and any other bodies of
persons.'* A “company” is any corporate body or any en-
tity taxed as a corporation.®

A resident under typical income tax treaty provisions
is any person who, under the laws of the residence coun-
try, is liable for tax by reason of domicile or residence (not
when subject to tax only on income sourced to that coun-
try). The term “beneficial owner” is not defined within tax

Patrick McCormick, principal at Offit Kurman in
Philadelphia, focuses his practice entirely on inter-
national tax matters. Mr. McCormick represents both
business and individual clients on all aspects of United
States international tax rules, both from an income tax
and estate/gift tax perspective. Mr. McCormick has
worked with clients in over 80 countries on American
tax considerations of multinational activities.
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treaties. However, technical explanations (which accom-
pany tax treaties to give added clarity to treaty provisions)
often provide that the beneficial owner “is the person to
[whom] . . . income is attributable for tax purposes under
the laws of the source [country].”1®

Nonresidents eligible for treaty benefits alter the
American business tax scope from income effectively con-
nected with the conduct of a United States trade or busi-
ness to (generally) profits attributable to the carrying on of
a business through a United States permanent establish-
ment.!” Existence of a permanent establishment enables a
source country to tax the nonresident as if she functionally
had separately incorporated within the country—further
replicating the trade or business statutory standard.'®

A permanent establishment is a fixed place of business
through which the business of an enterprise is wholly or
partly carried on.!” Offices, places of managements, and
branches all are included within the scope of a permanent
establishment.?’ Maintenance of a fixed place of business
solely for auxiliary or preparatory activities, however,
does not cause a permanent establishment to be created.?!
Where a nonresident business incorporates in the United
States (i.e., forms a United States subsidiary), the subsid-
iary’s activities are not attributed to the parent for perma-
nent establishment purposes (as the subsidiary is taxed
separately on its own activities).??

Whether a “fixed place of business” exists for a non-
resident business is ultimately determined under United
States standards for the same. To constitute a “fixed place
of business”, an establishment does not need to be immov-
able or perpetual.?® A facility does not need to be attached
to the ground, as long as it remains at a given site for the
requisite period.?*

Like with the “U.S. trade or business” prong of the
statutory “income effectively connected to a United States
trade or business” standard, existence of a permanent es-
tablishment does not by itself create United States tax con-
sequences. Business profits must be attributable to the per-
manent establishment for American tax scope to expand.
“Business profits” are not specifically defined under tax
treaties; treaty technical explanations provide that busi-
ness profits include any income generated by a trade or
business, thereby incorporating capital gains and other in-
come which would be treated as “effectively connected” to
a United States statutory trade or business.?

FDAP income is also altered by treaty provisions;
while not subject to overarching redefinition like with the
permanent establishment standard, treaties provide signif-
icant reduction to the 30% tax rate statutorily applicable.
Certain income items—Ilike royalties and interest—can
be fully exempt from taxation.?® For items like dividends,
rather than provide an exclusion from source-country tax,
typical treaties provide a reduced rate of tax to the general
5-15% range.?’
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SEC Proposes Expansive Climate-Related Disclosure Rules

By the Attorneys of Sullivan & Cromwell

The rules would require public companies to disclose de-
tailed greenhouse gas emissions, climate transition plans, targets
and progress against targets, long-term climate risks and busi-
ness impacts, and climate-related corporate governance, includ-
ing new information in notes to audited financial statements

Summary

On March 21, 2022, the Securities and Exchange Com-
mission proposed climate-related disclosure requirements
(the “Proposed Rules”) that would require U.S. public
companies and foreign private issuers to dramatically ex-
pand the breadth, specificity and rigor of climate-related
disclosures in their SEC periodic reports and registration
statements. The Proposed Rules, set out in a 510-page
proposing release, mark a significant departure from the
SEC’s traditional principles-based and materiality-based
reporting framework and move toward a prescriptive
climate-related disclosure regime that mandates reporting
of detailed information regardless of its materiality. The
Proposed Rules, if adopted, will meaningfully increase the
cost and complexity of public reporting. To enable compli-
ance, companies will need to expend significant advance
effort to enhance, among other things, data collection pro-
cedures (including from third parties in their value chain),
and internal processes and controls, which will require
substantial internal and external resources (including au-
dit oversight of novel financial statement requirements).

Key provisions of the Proposed Rules include:

¢ Disclosure of greenhouse gas (GHG) emissions (both
in absolute terms, not including offsets, and in terms
of intensity in relation to business scale) that cover
Scope 1, Scope 2 and—if material or if the company
has set targets or goals that include Scope 3 emis-
sions—Scope 3 GHG emissions, and third-party
attestation (eventually at a “reasonable assurance”
level) for Scope 1 and Scope 2 GHG emissions
disclosures,

¢ Disclosure of any climate transition plan, internal
carbon price, climate-related targets or goals adopt-
ed by the company, and progress against such plan,
targets and goals,

¢ Disclosure of climate-related risks over the short,
medium and long term and their impacts on busi-
ness activities,

e Disclosure of qualitative and quantitative climate
risk and historical impact in the notes to a compa-

ny’s audited financial statements, with information
required to be presented on a disaggregated basis if
the aggregated impact is 1% or more of the total line
item; and

e Disclosure of corporate governance of climate-relat-
ed risks and risk management processes.

The disclosure requirements would apply to all SEC
reporting companies (other than Canadian issuers using
Form 40-F), even those with no publicly listed equity se-
curities. The proposed disclosure requirements are based
closely on the Task Force on Climate-Related Financial Dis-
closure (TCFD) disclosure framework (see Appendix A for
a comparison between the TCFD framework and the Pro-
posed Rules), and the GHG emissions disclosure require-
ments generally adhere to the GHG Protocol. Compliance
would be phased in, with reporting for large accelerated
filers beginning in 2024 with respect to fiscal year 2023 if
the Proposed Rules become effective at the end of this year
(see Appendix B for disclosure compliance dates).

The SEC voted 3 to 1 (Commissioner Pierce dissenting)
to issue the Proposed Rules. The public comment period
was initially open until May 20, 2022, but on May 9, 2022,
the SEC extended the end of the public comment period to
June 17, 2022.1 The Proposed Rules are already generating
intense debate and are widely expected to attract vigorous
comments and legal challenges.

Key implications and takeaways of the Proposed Rules
for companies, including those outlined below, were fur-
ther discussed during Sullivan & Cromwell’s webinar
entitled “Scope and Implications of the SEC’s Proposed
Climate-Related Disclosure Rules” on Tuesday, March 29,
2022.

Background and Potential Future Challenges

According to the SEC, over the last decade, investors
and other stakeholders have increasingly requested cli-
mate-related disclosures that are comparable, consistent
and decision-useful.? In the absence of a regulatory frame-
work in the United States, many investors, including some
of the largest U.S. institutional investors, have urged com-
panies to provide standardized disclosures on climate-re-
lated risks, impact, oversight and metrics based on frame-
works developed by TCFD and other standard setters. In
response, more U.S. public companies have begun to vol-
untarily disclose climate-related information, although to
varying degrees of scope and specificity. Many U.S.-listed
foreign private issuers, meanwhile, are already reporting
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under home country frameworks. These disclosures are
generally made in sustainability or ESG reports rather than
filed or furnished in SEC filings, which is consistent with
the SEC’s 2010 guidance on climate-related disclosures.
Under the SEC’s existing disclosure framework as set forth
in the 2010 guidance, disclosure of specific climate-related
metrics is not mandatory. Rather, a company is required to
disclose information about potential or actual impacts of
climate change to the extent material to investors. Inves-
tors and other stakeholders have argued some level of reg-
ulatory involvement is required to bring consistency, com-
parability and reliability to these disclosures and therefore
make them decision-useful, and to align with the global
momentum towards mandatory climate disclosures.

Under the Biden administration, climate change dis-
closure has been at the forefront of the SEC’s agenda. Fol-
lowing then-Acting Chair Allison Herren Lee’s announce-
ments in March 2021 that the SEC will be “working toward
a comprehensive ESG disclosure framework,” the SEC
solicited public input on climate disclosure from a broad
range of stakeholders. Although some commenters criti-
cized current disclosure practice for not producing consis-
tent, comparable and reliable information, others argued
that climate-related disclosures should only be required if
the information in those disclosures is material to a com-
pany’s business and would alter a reasonable investor’s
investment decision. Starting in September 2021, the SEC
also selectively began sending comment letters to pub-
lic companies regarding their climate-related disclosures
(both within and outside of their SEC filings). Notably,
based on publicly available responses, nearly all public
companies that responded to the SEC’s comment letters
asking for additional disclosure on the basis of the 2021
guidance reported that they do not find climate change-
related physical or transition risks to be material to their
businesses.’

In proposing the new disclosure requirements, the
SEC concluded based on feedback from stakeholders and
the staff’s own experiences that the existing disclosure sys-
tem is not eliciting information that enables investors to
assess accurately the potential impacts of climate-related
risks on a company’s business or to gauge how a compa-
ny’s board and management are assessing and addressing
those impacts, particularly as compared to similarly situ-
ated companies. The staff also considered recent develop-
ments in other jurisdictions, which have been developing
or revising their mandatory climate-related disclosure
regimes. For example, the European Union has proposed
a new Corporate Sustainability Reporting Directive* and
the United Kingdom is currently implementing manda-
tory TCFD-aligned reporting,® each of which will apply to
large companies and financial institutions, whether public
or privately held. The United Kingdom has also mandated
Scope 1 and 2 GHG emissions reporting for large compa-
nies.® According to the SEC, the Proposed Rules would
help address an increasing global recognition of the need
to improve companies’ climate-related disclosures. Un-

VTR

like the approach taken by the EU and other jurisdictions,
which includes substantive requirements to align with
the Paris Accord and voluntarily comply with initatives
such as the Glasgow Financial Alliance for Net Zero, the
Proposed Rules do not require companies to reduce GHG
emissions or make substantive changes to their business
strategies.

The Proposed Rules represent one of the most far-
reaching steps in the Biden administration’s “whole-of-
government” approach for addressing climate change and
achieving net zero emissions across the U.S. economy by
2050.” The administration has faced significant political
headwinds on its climate agenda and has been advancing
its initiatives through funding allocated under the Biparti-
san Infrastructure Law, federal procurement policies and
federal regulatory agencies, which have promulgated new
policies and focused on various aspects of climate change
impact across different sectors of the U.S. economy. For
example, the Commodities Futures Trading Commission,®
the Federal Reserve Board’ and the Financial Stability
Oversight Council'® have each recently warned that cli-
mate change threatens U.S. financial stability and have
recommended increased disclosure of climate risks. In De-
cember 2021, the Office of the Comptroller of the Currency
released draft principles designed to provide large banks
with a high-level framework for managing climate-related
financial risks and indicated that more detailed guidance
will be issued in 2022." The Department of Labor released
rules in October 2021 that removed barriers to fiduciaries’
ability to consider climate and other ESG-related disclo-
sures when selecting investments.!2

It is unclear whether the Proposed Rules will be ad-
opted in the form currently proposed. The Proposed Rules
will likely elicit vigorous comments and are widely expect-
ed to be subject to legal challenges, including on the basis
that they exceed the SEC’s statutory authority and violate
First Amendment rights. A similar challenge was made in
connection with the SEC’s conflict minerals rules, which
were partially struck down.!® Notwithstanding this uncer-
tainty, in light of the breadth, specificity and implications
of the disclosures contemplated by the Proposed Rules, the
speed with which they are proposed to be adopted, and
the potentially lengthy time required to establish the con-
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trols and procedures necessary to enable such disclosures,
companies should assess their compliance readiness soon.
Companies should also monitor the Proposed Rules’ po-
tential impact on market practices regarding voluntary cli-
mate-related disclosures going forward, even if adoption
of the Proposed Rules is delayed.

Summary of the Proposed Rules

The Proposed Rules comprise new items in Regulation S-K
and a new article in Regulation S-X. New Items 1500-1507
of Regulation S-K, modeled in part on the TCFD disclosure
framework,!* would require a company to disclose infor-
mation about (i) its governance of climate-related risks; (ii)
climate-related impacts on its strategy, business model and
outlook; (iii) climate-related risk management; (iv) GHG
emissions metrics; and (v) any internal carbon price or cli-
mate-related targets and goals. According to the SEC, the
widespread adoption of, and alignment with, the TCFD
framework could potentially facilitate more comparable
disclosures globally while reducing the compliance bur-
den for public companies, many of which have experience
reporting under this framework. In addition, accelerated
and large accelerated filers would be required to obtain at-
testation by an independent third party of their GHG emis-
sions metrics

Proposed Article 14 of Regulation S-X would require
companies to include climate-related financial statement
metrics (which would consist of disaggregated climate-
related impacts on existing financial statement line items)
and related disclosures in a note to their audited financial
statements. These metrics would then be subject to audit
by an independent registered public accounting firm and
come within the scope of the company’s internal control
over financial reporting.

A. Disclosure of Climate-Related Risks and Their
Impact

The Proposed Rules include detailed requirements for
companies to disclose the actual and potential climate-re-
lated risks that are reasonably likely to have a material im-
pact on the company’s business or consolidated financial
statements. These requirements include disclosure of both
physical and transition risks over the short, medium and
long term. Under the Proposed Rules, companies will have
the ability to determine the most appropriate time periods
for disclosure, although the SEC has requested comment
on whether it should define these periods (e.g., whether
long term should be defined “as 10-20 years, 20-30 years,
or 30-50 years”).

In addition, the Proposed Rules would require compa-
nies to describe any actual and potential impacts of those
risks on their business, strategy and outlook, with specific
financial statement disclosures regarding the impact of
those risks. Although the proposed disclosures are based
on the TCFD framework, the SEC acknowledged that only
a minority of public companies that voluntarily report un-

der TCFD actually disclosed the impact of climate-related
risks and opportunities on their business in alignment with
TCFD, and even companies that make such disclosures do
not include the granular details proposed by the SEC.15

Physical Risks: Companies would be required to pro-
vide detailed disclosures of material physical risks faced,
including classification of the risk as acute (e.g., hurricanes)
or chronic (e.g., sea level rise or the decreased availability
of fresh water). Companies would also need to disclose the
ZIP code or equivalent postal-type code for properties sub-
ject to physical risks, if material, as well as granular infor-
mation about exposure to risks of flooding or water stress,
if material.

Transition Risks: Companies would be required to
disclose how they are impacted by material transition
risks, which are the risks associated with the impact of
regulatory, technological and market changes related to
mitigation of, or adaptation to, climate change. Companies
would be required to identify whether these risks relate to
regulatory, technological, market (including changing con-
sumer, business counterparty and investor preferences), li-
ability, reputational or other transition-related factors and
how those factors impact the company.

Impact of Risks: Companies also would be required to
describe the actual and potential impact of these risks on
their strategy, business model and outlook, and how such
impacts are considered as part of their strategy, financial
planning and capital allocation, on a current and forward-
looking basis. The SEC —noting that many companies cur-
rently include only boilerplate discussions about the im-
pact of climate-related risks—has proposed a specific list
of the types of impacts a company would be required to
discuss, including impacts on the types and locations of
its operations, impacts on suppliers and impacts of any ac-
tivities to mitigate climate-related risks. Although the risks
themselves are qualified by materiality, the required dis-
cussion of the impact of those risks on a company’s busi-
ness strategy is not currently so qualified.

B. Disclosure and Attestation of GHG Emissions
Metrics

The Proposed Rules would require disclosure of Scope
1 GHG emissions (direct GHG emissions from operations
that are owned or controlled by the company) and Scope
2 GHG emissions (indirect emissions from the generation
of purchased or acquired electricity, steam, heat or cooling
that are consumed by the operations owned or controlled
by the company, such as indirect emissions created by
use of the company’s sold products or emissions created
by products and services bought by the company) with-
out regard to materiality. In addition, companies would
be required to disclose Scope 3 GHG emissions (all other
indirect emissions not covered by Scope 2),'if such emis-
sions are material or if a company has already set a GHG
target or goal that includes Scope 3 emissions.!” This new
Scope 3 disclosure requirement is among the most con-
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troversial provisions of the Proposed Rules because, for
many companies, Scope 3 emissions are both the largest
source of emissions and the most difficult to reliably esti-
mate. Smaller reporting companies would not be required
to disclose Scope 3 emissions. For seasoned reporting com-
panies, GHG emissions disclosure would be subject to a
graduated framework of third-party attestation require-
ments (see Appendix B for attestation compliance levels
and dates). The SEC notes that such disclosure could help
mitigate instances of “greenwashing.”

Definitions: The definitions used in the Proposed
Rules for GHG emissions are substantially similar to those
provided by the GHG Protocol.'® However, unlike the
GHG Protocol, the Proposed Rules do not permit com-
panies to elect an equity share approach or a control ap-
proach but instead would require reporting based on fi-
nancial consolidation accounting principles and would
require companies to report proportionate emissions from
equity investees.

Required Scope 1 and Scope 2 Emissions: The Proposed
Rules would require a company to disclose their Scope 1
and Scope 2 GHG emissions for its most recent fiscal year
and, where reasonably available, for the historical fiscal
year(s) included in its consolidated financial statements.
GHG emissions must be expressed both on a carbon di-
oxide-equivalent basis and disaggregated among seven
separate GHGs (even those that are individually quanti-
tatively immaterial) and must exclude any purchased or
generated offsets. GHG intensity (per unit of revenue and
per relevant unit of production) must also be reported, as
well as detailed disclosures of the methodology, inputs
and assumptions used to calculate the GHG metrics.!” In
addition, companies must disclose any material change
to the methodology or assumptions underlying its GHG
emissions disclosure from the previous fiscal year.

Potential Scope 3 Emissions Disclosures; Phase-In
and Liability Safe Harbor: Companies required to report
Scope 3 emissions would be subject to similar disclosure re-
quirements as discussed above, although companies could
report Scope 3 emissions as a range if they disclose the
reason for doing so and the underlying assumptions.?’ In
response to widespread concerns from many commenters
regarding the current lack of methodological consensus
and data regarding Scope 3 emissions, the SEC proposed
a longer phase-in period for Scope 3 emissions. The Pro-
posed Rules also include a modified liability safe harbor
under which disclosure of Scope 3 emissions would not be
deemed a fraudulent statement unless it is shown that the
disclosure was made or reaffirmed without a reasonable
basis or was disclosed other than in good faith.

Reasonable Estimates and Gaps in Data: In recogni-
tion of the challenges of reporting Scope 3 and other GHG
data, the Proposed Rules would allow companies to use
reasonable estimates when disclosing all GHG emissions,
so long as they also describe the assumptions underlying
the estimates and the reasons for using them. If there are

gaps in data required to calculate GHG emissions, a com-
pany must disclose the method used to address the gaps,
and how accuracy or completeness of disclosure may be
impacted.

Reliance on Third-Party Data: Because of the inherent
difficulties associated with gathering GHG data—particu-
larly Scope 3 emissions data—companies will need to rely
on data compiled and created by third parties, which may
potentially expose companies to liability for disclosures
beyond their ability to verify and control. Notably, the Pro-
posed Rules would require companies to disclose, to the
extent material, the use of any such third-party data and
the process used to assess such data.

Attestation Requirement: Under the Proposed Rules,
accelerated filers and large accelerated filers (including
foreign private issuers) would need to include in relevant
SEC filings an attestation report that covers the disclosure
of their Scope 1 and Scope 2 emissions.?! Attestation would
be on a limited assurance basis for the first two years the
requirement is effective and on a reasonable assurance
basis thereafter (which is the standard applied to finan-
cial statements). The Proposed Rules would require that
attestation reports be provided using standards that are
publicly available at no cost and established by a body or
group that has followed due process procedures, although
the SEC declined to adopt a particular standard because of
the evolving nature of the GHG emissions reporting and
attestation landscape. Thus, companies and investors may
be required to assess and compare multiple attestation
standards.??

C. Climate-Related Metrics in Financial Statements

Perhaps the most unexpected and unprecedented ele-
ment of the Proposed Rules is the mandated qualitative
and quantitative climate risk disclosures in the notes to a
company’s audited financial statements.

Financial Impact Metrics: The Proposed Rules would
require a company to describe the impact—whether posi-
tive or negative—of climate-related risks, such as severe
weather events and transition activities, on financial state-
ment line items on a line-by-line basis. The required dis-
closures are not limited by materiality. Instead, the narra-
tive disclosure is triggered if the impacted amount is 1%
or more of the related line item.? For example, a company
would have to describe changes to general and admin-
istrative expenses due to new emissions pricing, if such
changes equal 1% or more of the general and administra-
tive expenses line item.

Expenditure Metrics: The Proposed Rules also would
require a company to disclose expenditures related to
mitigating the risk of severe weather events and transition
activities. Companies would be required to separately ag-
gregate amounts of expenditure expensed and capitalized
costs incurred. The expenditure metrics would be subject
to the same 1% threshold as the financial impact metrics.
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Financial Estimates and Assumptions: Companies
would be required to disclose how severe weather events
and transition activities affected estimates and assump-
tions (e.g., estimates made in connection with an asset im-
pairment analysis) related to the financial statements.

D. Governance of Climate-Related Risks and Risk
Management Processes

The Proposed Rules would mandate governance dis-
closures that go beyond the information currently required
in proxy statements and the level of detail set forth under
the TCFD framework.

Among other disclosures required with respect to di-
rectors’ and management’s roles in climate-related risk
oversight and governance, companies would have to
specify:

® any board members or board committees respon-
sible for the oversight of climate risk;

¢ the processes and frequency by which the board or
board committee discusses climate-related risks;

e how the board is informed about climate-related
risks;

® whether and how the board or board committees
consider climate risk as part of a company’s business
strategy, risk management and financial oversight;

* whether and how the board sets climate-related tar-
gets and goals and how it oversees progress against
those targets or goals, including the establishment of
any interim targets or goals;

® whether certain management positions or commit-
tees are responsible for assessing and managing
climate-related risks and the process by which such
positions or committees are informed about and
monitor climate-related risks;

e procedures for internal reporting and monitoring of
climate risk;

¢ the extent to which management relies on in-house
staff and/or third-party consultants with relevant
expertise to evaluate climate-related risks and im-
plement related plans of action; and

¢ whether the responsible positions or committees
report to the board or board committee on climate-
related risks and how frequently this occurs.

Companies are separately required to describe any
processes in place for identifying, assessing and managing
climate-related risks, and to provide granular details that
include how the company:

¢ determines the relative significance of climate-relat-
ed risks compared to other risks;

* considers existing or likely regulatory requirements
or policies, such as GHG emissions limits, when
identifying climate-related risks;

* considers shifts in customer or counterparty prefer-
ences, technological changes or changes in market
prices in assessing potential transition risks;

* determines the materiality of climate-related risks,
including how it assesses the potential size and
scope of any identified climate-related risk;

¢ decides whether to mitigate, accept or adapt to a
particular risk, as well as the process for prioritizing
risks and determining how to mitigate a high prior-
ity risk; and

* whether and how climate-related risks are integrat-
ed into the company’s overall risk management sys-
tem or processes.

In addition, companies would be required to identify
any board member with expertise in climate-related risks,
with disclosure in such detail as necessary to fully describe
the nature of the expertise. However, unlike board mem-
bers with audit committee financial expertise or the pro-
posed cyber expertise governance framework under the
SEC’s recently proposed cyber rules,? the Proposed Rules
do not provide a safe harbor insulating a director identi-
fied as having climate risk expertise from liability. As a re-
sult, directors with such expertise may be viewed as hav-
ing greater responsibility with respect to climate-related
oversight and be exposed to greater scrutiny due to their
expertise, and, compared to directors with other identified
expertise, face greater liability.

The lack of a safe harbor is not the only way in which
these new requirements deviate from the SEC’s practice
elsewhere regarding risk disclosure and management. No-
tably, the requirement to disclose information on risk miti-
gation deviates from the SEC’s long-standing position that
companies should not downplay material risks they may
face by describing how such risks are being mitigated.

The Proposed Rules do not require disclosure of
whether executive compensation is connected to climate-
related targets, but, given the proposed inclusion of fi-
nancial statement disclosures, the Proposed Rules may
nevertheless impact executive compensation if the SEC
adopts changes to existing clawback rules. In 2021, the
SEC reopened the comment period on potential new rules
that would prohibit the listing of companies that do not
develop and implement policies to recapture excess incen-
tive compensation paid to an executive officer based on
erroneous financial statements.”

E. Transition Plan/Targets and Goals

Many companies have voluntarily disclosed their
adoption of transition plans in sustainability reports or
other public disclosures. The EU has recently proposed
mandating adoption of a climate transition plan (consis-
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tent with a 1.5°C warming scenario) by all large EU com-
panies and by non-EU companies with significant EU
revenues.?® Under the Proposed Rules, if a company has
adopted a transition plan, then (whether or not they have
publicly disclosed the plan) they are subject to prescrip-
tive disclosure requirements with respect to metrics and
targets used to identify and manage physical and transi-
tion risks. Companies would be required to update their
transition plan disclosures annually and to include narra-
tive descriptions of the actions taken during the previous
year to achieve the plan’s targets or goals.

Similarly, the Proposed Rules would require disclo-
sure of detailed qualitative and quantitative information
if a company has set any climate-related targets or goals as
many companies have voluntarily done, including pursu-
ant to initiatives such as the Glasgow Financial Alliance for
Net Zero. This includes not only targets and goals related
to GHG emissions (e.g., net zero pledges), but also any re-
lated to energy or water usage, conservation or ecosystem
restoration, as well as goals with regard to revenues from
low-carbon products in line with anticipated regulatory re-
quirements, market constraints or other goals established
by a climate-related treaty, law, regulation, policy or orga-
nization. The Proposed Rules would require disclosure of
the scope of activities and emissions included in the target,
unit of measurement (e.g., absolute versus intensity-based
targets), time horizon for achieving the target, baseline
time period and baseline emissions against which progress
will be tracked, as well as any interim targets.

Neither the transition plan nor the targets and goals
disclosure requirements are conditioned on materiality.

F. Offsets/Internal Carbon Pricing/Scenario Analysis

If, as part of its net emissions reduction strategy, a
company uses carbon offsets or renewable energy credits
or certificates (RECs), the Proposed Rules would require
disclosure of the role that carbon offsets or RECs play in
the company’s climate-related business strategy. Addition-
ally, if a company uses an internal carbon price when as-
sessing climate-related factors, the Proposed Rules would
require disclosures of (1) the price in units of the com-
pany’s reporting currency per metric ton of carbon diox-
ide equivalent, (2) the total price and the boundaries for
measurement on which the total price is based and (3) the
rationale for selecting the internal carbon price applied.
These disclosures also are not conditioned on materiality.

Although companies are not required to conduct sce-
nario analyses, if they do,?” then they must disclose de-
tailed information about such analyses, including the sce-
narios considered (e.g., an increase of no greater than 3°, 2°
or 1.5°C above pre-industrial levels), as well as the param-
eters, assumptions and analytical choices, and the project-
ed principal financial impacts on the company’s business
strategy under each scenario. This requirement to disclose
the outcome of scenario analysis also is not conditioned
on materiality. This would require companies that conduct

scenario analysis to provide qualitative and quantitative
information on not only the financial impacts of climate
change on their business, but also the steps they are tak-
ing—or considering—to respond to hypothetical future
climate scenarios.

G. Mechanics

The Proposed Rules would require companies to in-
clude the climate-related disclosures in SEC periodic re-
ports and registration statements, including for initial pub-
lic offerings, in a separately captioned “Climate-Related
Disclosure” section and in the financial statements. The
new disclosures would be on a “filed” (not “furnished”)
liability basis, consistent with other required SEC disclo-
sures (except any climate disclosures by foreign private
issuers included on Form 6-K would be on a “furnished”
basis, consistent with other 6-K disclosures). Companies
would be able to continue to incorporate by reference cer-
tain disclosures from other parts of their registration state-
ments or annual reports (e.g., Risk Factors, MD&A or the
financial statements), or in some cases from their other
filed or submitted reports.

The Proposed Rules include phase-in periods for com-
panies as set forth in Appendix B. The disclosure compli-
ance date begins in 2024 with respect to fiscal year 2023 for
large accelerated filers, in 2025 with respect to fiscal year
2024 for accelerated filer and non-accelerated filers, and
in 2026 with respect to fiscal year 2025 for smaller report-
ing companies. All filers would have an additional year to
comply with applicable Scope 3 disclosure requirements
and smaller reporting companies would not be required to
disclose Scope 3 emissions.

The Proposed Rules would require companies to tag
climate-related disclosures in Inline eXtensible Business
Reporting Language (“Inline XBRL”). The proposed re-
quirement would include block text tagging and detail
tagging of the new narrative and quantitative climate-re-
lated disclosures. The new financial statement disclosure
requirements apply to all years included in the financials
(i.e., fiscal years 2021, 2022 and 2023 in the 2023 annual
report of a large accelerated filer), unless such information
is not available without unreasonable effort or expense.
GHG emissions data must be presented for historical peri-
ods if reasonably available.

Implications

The Proposed Rules, if adopted, will have immediate
and significant ramifications on how companies collect,
disclose and verify climate-related data and plans, and
will meaningfully increase the cost and complexity of SEC
compliance.

Compliance Timeline/Readiness Assessment. Public
companies will need to devote substantial human and
financial resources to develop (or enhance the quality of)
climate-related information required under the Proposed
Rules. Given the limited comment and phase-in periods
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and the scope and complexity of the Proposed Rules, com-
panies will need to assess their readiness now. Although
these assessments will necessarily be individualized since
companies are at different maturity levels in their climate
reporting, some general areas of focus may include:

® Have cross-functional teams been organized to es-
tablish accountability for climate-related reporting?

® Are there knowledge gaps or staffing challenges that
need to be addressed?

* Where does climate-related information come from
within the organization, and who are the owners
within the company? Has data aggregation been
standardized and automated within the company?
Does the company need to integrate or combine sys-
tems in order to generate certain types of data?

¢ What information does the company need to collect
from third parties? Are there any gaps in the com-
pany’s ability to obtain and assess such third-party
data? What procedures does the company have for
assessing the quality of that information, and does
the company have assurance that it will receive the
required information on a timely basis (or at all)?

® Does the company subject its climate disclosures to
disclosure controls and procedures?

¢ Has the company identified a qualified independent
third-party attestation service provider? What does
the company need to do to prepare for third-party
auditing of its disclosures, and how long will it take
the company to become prepared?

¢ Has climate risk been integrated into existing risk
management or compliance frameworks?

® Does the company need to add individuals with cli-
mate-related expertise to its board of directors and
management team?

Even if a company already has a robust climate disclo-
sure framework in place, the board and management team
will need to reassess their current disclosure timeline and
processes in light of the Proposed Rules.

Accelerated Climate Reporting. Currently, many com-
panies publish their sustainability or ESG reports several
months after they have completed the year-end audit pro-
cess and filed their annual report, which gives them more
time to collect data (including waiting for year-end data to
be published by third parties such as power utilities/in-
terconnections) and complete climate-related internal dis-
closure review and any third-party verification processes.
Because the Proposed Rules require that the new climate-
related disclosures be included in a company’s annual re-
port, U.S. domestic reporting companies will need to ac-
celerate the timeline for preparing these disclosures, which
could pose substantial challenges if there are constraints
on the availability of information and internal and exter-

nal resources. Some of the most significant aspects of the
Proposed Rules (for example, Scope 2 and 3 emissions dis-
closure) require reliance on information outside of a com-
pany’s control. The accelerated timeline will be impacted
further by the attestation requirement for GHG emissions
disclosures as well as the new audit procedures that will be
required to be performed on climate disclosures included
in the notes to the audited financial statements. Because all
audit and assurance activities will have to be performed at
the same time as the year-end financial statements, compa-
nies will need to evaluate, and potentially remedy, systems
and resource constraints, which may be particularly acute
for small and mid-sized companies. Although the SEC has
proposed that companies be permitted to estimate their
fourth quarter emissions for this purpose, the Proposed
Rules would still represent a significant acceleration of re-
porting under current practices.

Novel Approach to “Materiality.” In the Proposed
Rules, a limited number of disclosures are required only
when material, which the SEC has indicated would ad-
here to the traditional definition of materiality established
by the Supreme Court in TSC Industries, Inc. v. Northway,
Inc.?® The remaining disclosures required by the Proposed
Rules, however, are not conditioned on materiality, or refer
to a specific threshold well below any standard materiality
determinations, marking a significant departure from the
SEC’s long-standing principles-based disclosure regime. A
few notable examples include:

* The proposed amendments to Regulation S-X re-
quire disclosure of certain climate-related impacts
on existing financial statement line items to the ex-
tent the aggregate impact is 1% or more of the partic-
ular line item for a given year, which is significantly
below the typical quantitative benchmark of 5% un-
der SAB 99.%

* The Proposed Rules require detailed information (in
some instances, both qualitative and quantitative
without reference to materiality) regarding a com-
pany’s scenario analysis (at a far more granular level
than called for under the TCFD framework), internal
carbon pricing and transition plans, in each case, if
used by the company.

* The Proposed Rules require disclosure of Scope 1
and Scope 2 emissions for each of seven GHGs sepa-
rately (without any materiality threshold), as well
as a description of the company’s methodology, in-
cluding its organizational and operational boundar-
ies, calculation approach (including any emissions
factors used and the source of the emissions factors),
and any calculation tools and third-party data used
to calculate GHG emissions.

* The Proposed Rules in this respect align more with
the EU’s prescriptive requirements under the EU
Taxonomy and Sustainable Finance Disclosure Reg-
ulations (and proposed Corporate Sustainability
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Reporting Directive).®’ Additional SEC rulemakings
are expected on other ESG issues, including with re-
spect to workforce issues, such as wage quality and
equity and diversity. It is likely these rule proposals
will similarly involve prescriptive disclosure obliga-
tions not qualified by materiality.

Climate-Related Actions or Statements Can Trigger
Ongoing Disclosure Requirements. Some of the proposed
disclosure requirements apply only if a company decides
to take certain actions with respect to climate change. To
avoid triggering an inadvertent or premature disclosure
obligation, companies should be mindful of the Proposed
Rules when making public statements on climate change
or considering the implementation or expansion of cli-
mate-related plans. Examples include:

¢ If a company uses an internal carbon price, or if it
uses analytical tools (such as scenario analysis) to as-
sess the impact of climate-related risks on the busi-
ness and financial statements, then the company
would need to include the comprehensive informa-
tion described above under “Offsets/ Internal Car-
bon Pricing/Scenario Analysis.”

e If a company has adopted a transition plan, it must
describe the plan, including the relevant metrics and
targets used to identify and manage physical and
transition risks, as further discussed above under
“Transition Plan/Targets and Goals.”

e If a company has set any targets or goals (even if
these targets and goals have not been publicly dis-
closed), it is required to provide certain disclosures
regarding those targets and goals as further dis-
cussed above under “Transition Plan/Targets and
Goals.”

¢ If a company has already taken these climate-related
actions, the company would be required to make
disclosures with respect to these actions if the Pro-
posed Rules are adopted in their current form. Fur-
thermore, certain foreign private issuers may be re-
quired by regulation in their home country to adopt
transition plans or use scenario analysis, which
would effectively make these disclosures manda-
tory for them. Similarly, if other U.S. regulators start
to require companies subject to their jurisdiction to
take climate-related actions subject to these disclo-
sure requirements (e.g., scenario analysis by U.S.
financial institutions), the disclosure requirements
would effectively commence in connection with
those regulatory requirements.

Scope 3 Emissions. The Proposed Rules would require
disclosure of Scope 3 emissions only if material or if tar-
gets have been set. However, all companies will need to
calculate (or at least estimate) Scope 3 emissions to deter-
mine materiality in the first instance, resulting in signifi-
cant costs to a company even if the company ultimately

determines that no Scope 3 disclosure is required. More-
over, companies may be concerned that their materiality
determinations may be second-guessed by the SEC. As
Commissioner Pierce notes in her dissenting statement,
the SEC suggests that such emissions generally are mate-
rial and admonishes companies that “materiality doubts”
should be resolved in favor of disclosure, noting that the
proposing release suggests a possible mandatory report-
ing of Scope 3 emissions if they represent more than 40%
of total GHG emissions.

Much controversy surrounds the disclosure of Scope 3
emissions, which are generated within a company’s value
chain, including its upstream suppliers and downstream
customers. Considerable uncertainty surrounds the reli-
ability of data and methodologies used to delineate and
measure Scope 3 emissions compared to more straight-
forward metrics for calculating Scope 1 (or even Scope
2) emissions. It can be challenging to delineate what con-
stitutes a company’s value chain, and Scope 3 emissions
inherently include a level of “double-counting” as one
company’s Scope 1, 2 and/or 3 emissions may be another
company’s Scope 3 emissions.

Third-party data is necessary to calculate upstream
and downstream Scope 3 emissions. Such third-party data,
as well as the processes a company uses to obtain and as-
sess the data, must be disclosed under the Proposed Rules
if material. Companies may wish to begin examining the
source of their emissions calculations, if applicable, with a
view to disclosing the diligence they undertake around the
quality of the sources, as well as identifying any limitations
on their ability to publicly disclose the source. In addition,
companies may consider modifying existing contractual
arrangements to allow for effective capture of third-party
data required for reporting purposes. To the extent data is
not available, the SEC acknowledged that it may also be
necessary for companies to rely heavily on estimates and
assumptions to generate Scope 3 emissions data. For ex-
ample, companies may need to rely on assumptions about
how customers will use their products in order to calculate
Scope 3 emissions from the use of sold products.

Many companies in the United States in the energy,
chemicals, steel and other industrial sectors with signifi-
cant emission sources are required to report some GHG
emissions to the U.S. Environmental Protection Agency
(USEPA) under the Clean Air Act or state analogues.®!
However, because USEPA’s reporting requirements are of-
ten facility-specific, rather than focused on the consolidat-
ed entity, and do not comprehensively cover Scope 1,2 and
3 emissions, even these companies will need to develop
and produce additional emissions-related information to
comply with the Proposed Rules.

Attestation of Disclosure. Scope 1 and 2 emissions
data will be subject to attestation requirements by an inde-
pendent and experienced third party. The Proposed Rules
are extensive in their independence tests (similar to those
for auditors), and also contain specific requirements for
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qualification. Companies should begin assessing poten-
tial attestation service providers, including with a view
towards the independence requirements, particularly as
they consider the use of consultants (who would not be
independent) to assist them with the climate-related rules
in general. Although the attestation provisions are subject
to an additional one-year phase-in period, the assurance
obligation will apply to all data presented, including data
for historical periods. As such, companies should establish
controls and procedures designed to ensure any emissions
data disclosed prior to the effectiveness of the attestation
obligation will also satisfy the standards for assurance.

For companies that already obtain third-party assur-
ance over their voluntary GHG disclosures, the Proposed
Rules may require them to reassess the qualifications of
their attestation service providers. The cost of obtaining
third-party assurance from highly-regarded providers
may increase. Moreover, many companies that have ob-
tained third-party assurances in the past have only done so
with a limited subset of their GHG emissions data, and the
attestation required by the Proposed Rules would there-
fore increase the time and cost associated with attestation.

Financial Statement Metrics. One of the more signifi-
cant changes in the Proposed Rules is the disclosure in the
notes to the audited financial statements of quantitative,
line-item disclosure (both revenue and expense) of the fi-
nancial impact of certain severe weather events and other
natural conditions, financial impacts related to transition
activities, expenditures to mitigate climate-related risks,
financial estimates and assumptions impacted by climate-
related risks.

A company’s auditors will need to audit these new
disclosures, some of which are quantitative but a large
portion of which are qualitative. These additional audit
procedures, particularly in the early years of the rules’ ef-
fectiveness, could add both significant time and expense to
the annual financial reporting process.

Certain of the disclosures require significant levels of
judgment and subjectivity and may not be conducive to
audits. For line items such as revenue, it may be difficult
to determine whether a climate-related event, particularly
a transition risk, had an impact on the line item. For exam-
ple, if a company experiences a decline in sales due in part
to consumers moving away from the product in favor of a
more environmentally-friendly competing product, it may
be hard to quantify the extent of the decrease in revenues
attributable to the shift in consumer preference, as op-
posed to other effects (e.g., decline in economy or change
in consumer preference for other reasons).

ICFR, DCP and Oversight. The Proposed Rules will
necessitate the creation of additional oversight func-
tions, both at the board and management levels. As new
disclosures will be required in audited financial state-
ments, audit committees will find themselves with added
responsibilities.

Internal control over financial reporting (ICFR) and
DCP will need to be expanded to cover the new disclo-
sures, and companies may need to add additional quali-
fied personnel and integrate them into their ICFR and DCP
procedures.

Companies also will need to assess their existing dis-
closures and the climate information that has already been
collected, much of which may have been done without
third-party assurance. As companies begin to provide in-
formation on a go-forward basis under a mandatory re-
porting regime, one in which certain emissions disclosures
require third-party attestation and certain other disclo-
sures or calculations may be subject to audit, companies
may identify deficiencies in their existing disclosures that
require correction.

Governance. The Proposed Rules do not prescribe
governance but rather require disclosure regarding both
board and management oversight regarding climate-re-
lated risks. A number of the disclosure requirements are
quite detailed, and we expect that many companies will
implement processes to align with the disclosure require-
ments. For example, companies would be required to in-
clude a description of the process and frequency by which
the board (or board committee) discusses climate-related
risks, how the board is informed of climate-related risks,
and how frequently the board considers climate-related
risks.

In addition, the Proposed Rules require disclosure as to
whether any member of the board has expertise in climate-
related risks, with disclosure required “in sufficient detail
to fully describe the nature of the expertise.” Boards may
wish to begin considering whether they have members
who may have such expertise and if not, whether addi-
tional board members may be warranted. As noted above
under “Governance of Climate-Related Risks and Risk
Management Processes,” unlike directors who are identi-
fied as having financial statement expertise or, under the
proposed new cyber rules, cyber expertise, the Proposed
Rules lack any safe harbor for directors identified as hav-
ing climate expertise.

Impact on Private Companies, Mergers &
Acquisitions, Equity Investees and Foreign
Private Issuers

Private Companies. The Proposed Rules do not pro-
vide a phase-in for newly public companies (beyond that
which applies to the effectiveness of the Proposed Rules
generally). The requirement to include climate-related dis-
closure with respect to future public offerings could de-
lay, or even impede, private company access to U.S. public
capital markets.

The Proposed Rules would apply to a company with
reporting obligations pursuant to Section 13(a) or Section
15(d) of the Securities Exchange Act of 1934 (the “Exchange
Act”), and companies filing a registration statement under
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the Exchange Act or the Securities Act of 1933. Because pri-
vate companies that issue registered debt securities may
become subject to the reporting requirements under the
Exchange Act, they would be obligated to comply with the
proposed climate-related disclosures. The Proposed Rules
may shift market practice for Rule 144A and other private
securities offering disclosures as well.

Mergers & Acquisitions. The Proposed Rules would
have the effect of requiring public company acquirers reg-
istering the issuance of securities on Form S-4 to disclose
some climate-related information regarding the target
company (without regard to whether the target company
is public or private). Because the Proposed Rules do not
provide accommodations for these companies, they may
have meaningful implications for the timing and complex-
ity of M&A transactions.

The Proposed Rules also do not contain any accommo-
dations for newly acquired entities, meaning that a public
company acquirer would be required to include climate-
related disclosures regarding an entity even if it has not
had sufficient time to review that entity’s climate profile,
emissions information and other data. This is in contrast,
for example, to the rules on internal control over financial
reporting, which permit companies and auditors to ex-
clude from the ICFR assessment certain newly acquired
entities.

Even if there are accommodations included in the fi-
nal rules, companies should assess relevant climate-related
matters when pursuing acquisition opportunities. By ex-
tension, private companies seeking to make themselves at-
tractive acquisition targets for public companies should be
cognizant of the new rules and disclosure standards.

Equity Investees. In presenting emissions data, the
Proposed Rules would require companies to include in
their calculation emissions data from equity method in-
vestees, calculated on a proportionate basis. As part of
their disclosure controls and procedures, companies will
need to assess what contractual and other rights they have
to obtain the information necessary to comply with this re-
quirement. As part of the planning process, companies will
also need to assess the ability of their existing non-wholly
owned consolidated entities and equity method investees
to provide the required information. With respect to new
joint venture and other equity investments, companies
should consider including covenants requiring that this
information be provided, similar to covenants that may be
included around financial reporting.

Foreign Private Issuers. The Proposed Rules subject
foreign private issuers (other than Canadian issuers filing
on Form 40-F) to the obligations that apply to U.S. domes-
tic companies, which include the novel financial statement
requirements for issuers whose financials are prepared
under IFRS-IASB. Although the SEC has partly based its
proposals on TCFD and the GHG Protocol (under which
many foreign private issuers already report on a volun-

tary or “comply or explain” basis), as detailed above and
in Appendix A, the SEC’s proposed implementation goes
far beyond the present scope of disclosure of many such is-
suers. Furthermore, home country regulation may require
foreign private issuers to undertake scenario analysis, or
specify climate-related plans, goals or targets, which ef-
fectively would make certain optional aspects of the Pro-
posed Rules mandatory. The SEC has asked for feedback
on whether it should permit foreign private issuers subject
to an alternative reporting regime that the SEC deems sub-
stantially similar to the Proposed Rules to satisfy their ob-
ligations under the SEC’s rules by complying instead with
the requirements of the alternative reporting regime.

Liability. The Proposed Rules significantly expand the
scope of both historical and forward-looking disclosures
that companies will be required to include, on a “filed” ba-
sis, in their periodic reports and registration statements.
However, the Proposed Rules provide only narrowly tar-
geted safe harbors that are in many respects more limited
than the safe harbors that currently exist with respect to
information that can be calculated on a much more reliable
basis.>? As one of many examples, the SEC notes that the
proposed transition periods for assurance over GHG emis-
sion disclosures are intended to provide companies with
time to familiarize themselves with the GHG emissions
disclosure requirements and develop the relevant DCP, but
the Proposed Rules do not provide a safe harbor for correc-
tions that may result over time as a result of this transition.
Furthermore, any adoption of the Proposed Rules would
be against the backdrop of the SEC’s creation of the Cli-
mate and ESG Task Force in the Division of Enforcement
in March 2021, which the SEC announced will play a role
in “[p]roactively addressing emerging disclosure gaps that
threaten investors and the market.”

Timing, Legal Challenges and Comment. The Proposed
Rules include an aggressive implementation schedule, with
reporting for large accelerated filers (with a December 31
fiscal year-end) applying with respect to fiscal year 2023 if
the Proposed Rules become effective before the end of this
year. However, it is unclear whether the Proposed Rules
will be adopted in the form currently proposed. The Pro-
posed Rules will likely elicit vigorous comments and are
widely expected to be subject to legal challenges, including
on the basis that they exceed the SEC’s statutory authority
and violate First Amendment rights. Parties that anticipate
being affected by the Proposed Rules are encouraged to
submit comments as part of the public comment processes.
Sullivan & Cromwell intends to comment and is actively
consulting with clients and other interested stakeholders
about the potential effects of the Proposed Rules.
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Appendix A
Comparison with TCFD

TCFD Recommendation

SEC Proposed Rules

Governance: Describe the board’s
oversight of climate-related risks and
opportunities.

Describe the board of directors’” oversight of climate-related
risks, including, as applicable, the identity of any board member
with climate-related expertise and other details summarized in
“Summary of the Proposed Rules” above.

If applicable, discuss the board’s oversight of climate-related op-
portunities, but such discussion is not required.

Governance: Describe management’s
role in assessing and managing cli-
mate-related risks and opportunities.

Describe management’s role in assessing and managing climate-
related risks, including, as applicable, the identity of any mem-
bers of management with climate-related expertise and other
details summarized in “Summary of the Proposed Rules” above.

If applicable, discuss management’s oversight of climate-related
opportunities, but such discussion is not required.

Strategy: Describe the climate-related
risks and opportunities the organiza-
tion has identified over the short, me-
dium, and long term.

Describe any climate-related risks reasonably likely to have a ma-
terial impact on the company, including on its business or consoli-
dated financial statements, over the short, medium and long term.
This discussion should specify whether such risks are physical or
transition risks and the nature of the risks presented (including
the location of properties subject to material physical risk by ZIP
or similar postal code). In addition, the company must describe
how it defines short, medium and long term horizons.

If applicable, disclose the actual and potential impact of any cli-
mate-related opportunities, but such discussion is not required.

Strategy: Describe the impact of cli-
mate-related risks and opportuni-
ties on the organization’s businesses,
strategy, and financial planning.

Describe the actual and potential impact of any climate-related
risks identified on the company’s strategy, business model and
outlook.

In addition, discuss whether and how any impacts are considered
as part of the company’s business strategy, financial planning and
capital allocation, as well as whether and how any such risks have
affected or are reasonably likely to affect the company’s consoli-
dated financial statements.

Discuss how any of the new climate-related financial statement
metrics or any of the company’s own climate-related goals and
targets are used in the company’s strategy and analysis, and
whether it maintains an internal carbon price.

Strategy: Describe the resilience of
the organization’s strategy, taking
into consideration different climate-
related scenarios, including a 2°C or
lower scenario.

Describe the resilience of the company’s business strategy in light
of potential future change in climate-related risks. Describe any
analytical tools, such as scenario analysis, that the company uses
to assess the impact of climate-related risks on its business and
consolidated financial statements.

While the Proposed Rules do not require scenario analysis, if the
company uses scenario analysis to assess the resilience of its busi-
ness strategy, it must disclose the scenarios considered, including
parameters, assumptions and analytical choices, as well as the
projected principal financial impacts on the company’s business
strategy under each scenario.
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TCFD Recommendation

SEC Proposed Rules

Risk Management: Describe the orga-
nization’s processes for identifying
and assessing climate-related risks.

Describe any processes the company has for identifying, assess-
ing and managing climate-related risks.

If applicable, describe any processes for identifying, assessing
and managing climate-related opportunities, but such descrip-
tion is not required.

Risk Management: Describe the orga-
nization’s processes for managing
climate-related risks.

Same as above.

Risk Management: Describe how pro-
cesses for identifying, assessing, and
managing climate-related risks are
integrated into the organization’s
overall risk management.

Describe how any climate-related risk identification and man-
agement processes are integrated into the company’s overall
risk management system or process. If a separate board or man-
agement committee is responsible for managing climate-related
risks, disclose how such committee interacts with the committee
governing general risks.

If the company has adopted a transition plan as part of its climate-
related risk management strategy, describe the plan, including
relevant metrics and targets.

Metrics and Targets: Disclose the met-
rics used by the organization to as-
sess climate-related risks and oppor-
tunities in line with its strategy and
risk management process.

Financial statement disclosure under three categories of financial
statement metrics: (i) financial impact metrics, (ii) expenditure
metrics and (iii) financial estimates and assumptions.

For each type of financial statement metric used, provide contex-
tual information, describing how each specified metric was de-
rived, including a description of significant inputs and assump-
tions used, and if applicable, policy decisions made by the com-
pany to calculate such metrics.

Metrics and Targets: Disclose Scope
1, Scope 2 and, if appropriate, Scope
3 greenhouse gas (GHG) emissions
and the related risks.

Disclose total Scope 1 emissions and total Scope 2 emissions sepa-
rately after calculating them from all sources that are included in
the company’s organizational and operational boundaries.

Accelerated filers and larger accelerated filers must provide an at-
testation report covering their Scope 1 and 2 emissions disclosure
in the relevant filing.

The Proposed Rules would phase in the requirements for such
attestation over the second, third and fourth years after the rule’s
compliance date.

Disclose Scope 3 emissions if (i) such emissions are material or (ii)
the company has set a GHG emissions reduction target or goal
that includes its Scope 3 emissions. If required, such disclosure
should identify the categories of upstream and downstream ac-
tivities included in the calculation, and if a category of Scope 3
emissions is significant to the company, it must identify such cat-
egory and separately provide emissions data for such category.
In addition, describe the data sources used to calculate its Scope
3 emissions.

Smaller reporting companies are exempt from reporting Scope 3
emissions.
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TCFD Recommendation SEC Proposed Rules

Metrics and Targets: Describe the tar- | Disclose any targets or goals related to the reduction of GHG
gets used by the organization to | emissions, or any other climate-related target or goal, including,
manage climate-related risks and op- | as applicable, a description of the scope of activities and emis-
portunities and performance against | sions included in the target, the unit of measurement, the defined
targets. time horizon by which the target is intended to be achieved, the
defined baseline period and emissions against how progress will
be tracked, any interim targets and how the company intends to
meet its target goals.

In addition, if the company sets targets or goals, disclose the rel-
evant data to indicate whether the company is making progress
toward meeting its targets or goals and how such progress has
been achieved. Companies must report if they used carbon offsets
to achieve their climate-related targets or goals.

Appendix B’
1. Disclosure Compliance Dates

Statement Metrics
Filer Type Disclosure Compliance Date Audit Compliance
Date

All proposed dis- | Scope 3 GHG emissions
closures, other than | metrics
Scope 3 GHG emissions
metrics

Large Accelerated Filer | Fiscal year 2023 | Fiscal year 2024 | Same as Disclosure
(filed in 2024) (filed in 2025) Compliance Date

Accelerated Filer and Fiscal year 2024 | Fiscal year 2025

Non-Accelerated Filer (filed in 2025) (filed in 2026)
Smaller Reporting Fiscal year 2025 | Exempted
Company (filed in 2026)

1. Assumes a fiscal year end of December 31. The SEC indicated a company with a different fiscal year-end
date that results in its fiscal year 2023 commencing before the effective date of the rules would not be re-
quired to comply until the following fiscal year.
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2. Attestation Compliance Dates

. Disclosure = Compliance | .. . 1 Reasonable
Filer Type Date (No Assurance) Limited Assurance Assurance?
Large Accelerated | Fiscal year 2023 Fiscal year 2024 | Fiscal year 2026
Fil filed in 2025 filed in 2027
et (filed in 2024y | (filed in 2025) (filed in 2027)
Accelerated Filer Fiscal year 2024 Fiscal year 2025 | Fiscal year 2027
filed in 202 filed in 202
(filed in 2025) (filed in 2026) (filed in 2028)

1.Reasonable assurance is equivalent to the level of assurance provided in an audit of a company’s consoli-
dated financial statements included in a Form 10-K or Form 20-F annual report.

2. Limited assurance is equivalent to the level of assurance (commonly referred to as a “review”) provided
over a company’s interim financial statements included in a Form 10-Q.
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activities of a registrant’s value chain.” Upstream emissions
include emissions attributable to goods and services that
the company acquires, the transportation of goods (for
example, to the company), and employee business travel
and commuting. Downstream emissions include the use

of the company’s products, transportation of products

(for example, to the company’s customers), end of life
treatment of sold products, and investments made by the
company.

The Proposed Rules would require inclusion of GHG
emissions from outsourced activities that previously were
conducted as part of a company’s own operations when
determining whether its Scope 3 emissions are material
and when disclosing those emissions.

Some U.S. public (and private) companies are required
to report certain GHG emissions data to the U.S.
Environmental Protection Agency (USEPA), which also
refers to the GHG Protocol in its reporting program.
Companies that provide GHG emissions data under
the USEPA’s program may be able to leverage some of
their reported data to partially satisfy the disclosures
contemplated by the Proposed Rules.

For companies that use carbon offsets or renewable
energy credits as part of their plans to achieve climate-
related targets or goals, the Proposed Rules would require
disclosure of the amount of carbon reduction, description
and location of projects, any authentication and cost.

The Proposed Rules noted that a financial institution’s
Scope 3 emissions disclosures would likely include the so-
called “financed emissions” (i.e., emissions from companies
to which the financial institution provides debt or equity
financing). Although the Proposed Rules would permit
financial institutions to use any appropriate methodology
to calculate its Scope 3 emissions, the SEC notes that the
Partnership for Carbon Accounting Financials” Global
GHG Accounting & Reporting Standard provides one
methodology that complements the GHG Protocol and
could assist financial institutions in calculating their
financed emissions.

Although the Proposed Rules generally would apply to
foreign private issuers, they are not proposed to extend to
Canadian issuers reporting under the Multijurisdictional
Disclosure System.

The proposed EU Corporate Sustainability Reporting
Directive also includes an attestation requirement that
contemplates limited assurance pursuant to standards to be
adopted by the European Commission, with the potential
for the European Commission to require reasonable
assurance in the future.

Examples of such line items include revenue, cost of
revenue, selling, general and administrative expenses, sale
of property, plant and equipment (in statement of cash
flows), inventories, intangible assets, long-term debt and
contingent liabilities.

See Sullivan & Cromwell, SEC Proposes New Cybersecurity
Disclosure Rules for Public Companies (Mar. 11, 2022),
https:/ /www.sullcrom.com/files /upload/sc-publication-
sec-proposes-new-cybersecurity-disclosure-rules-for-
public-companies.pdf.

25.

26.

27.

28.

29.

30.
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32.

See Press Release, SEC Reopens Comment Period for Listing
Standards for Recovery of Erroneously Awarded Compensation
(Oct. 2021), https:/ /www.sec.gov /news/press-
release/2021-210.

See Sullivan & Cromwell, European Commission Proposes
Mandatory Corporate Sustainability Due Diligence and Climate
Change Plans (Mar. 7, 2022), https:/ /www.sullcrom.
com/sc-publication-eu-proposes-mandatory-corporate-
sustainability-due-diligence-and-climate-change-plans?msc
lkid=d65da294ad2f11ecb38a03a5e185fde3.

Financial regulators have identified scenario analysis as a
key emerging tool in the study of climate-related financial
risks. In particular, in the Principles for Climate-Related
Financial Risk Management for Large Banks, the OCC
noted that management should develop and implement
climate-related scenario analysis frameworks in a manner
commensurate to the bank’s size, complexity, business
activity and risk profile. See supra note 11.

See TSC Indus., Inc. v. Northway, Inc., 426 U.S. 438, 449
(1976).

See SEC Staff Accounting Bulletin No. 99, 17 Fed. Reg. 211
(Aug. 12,1999).

See European Commission Press Release, supra note 4.

In December 2009, the USEPA issued an “endangerment
and cause or contribute finding” for GHG emissions
under the Clean Air Act, which enabled the USEPA to
craft rules to directly regulate GHG emissions, and, on
January 1, 2010, the USEPA began requiring large emitters
of GHG to collect and report data with respect to their
GHG emissions. West Virginia v. Environmental Protection
Agency, currently pending in the United States Supreme
Court, challenges the ability of USEPA to regulate carbon
dioxide emissions related to climate change and could
significantly impact the agency’s future ability to regulate
GHG emissions.

Although certain climate-related information will

be protected by the forward-looking statement safe
harbors under the Private Securities Litigation Reform

Act (PSLRA), these safe harbors are not available for
registration statements. Moreover, the SEC specifically
notes in the proposing release that the PSLRA also does not
limit the SEC’s ability to bring enforcement actions.
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SEC Proposes Significant Changes to Rules Affecting

SPACs and De-SPACs

By the Attorneys of Skadden, Arps, Slate, Meagher & Flom

On March 30, 2022, the Securities and Exchange Com-
mission (SEC or Commission) proposed new rules that
would impose additional disclosure requirements on ini-
tial public offerings (IPOs) by special purpose acquisition
companies (SPACs) and in business combination transac-
tions involving SPACs (de-SPACs).

The proposed rules would significantly impact SPACs
in a number of ways, including by:

* Mandating new disclosure requirements in SPAC
IPOs and de-SPAC business combinations regard-
ing the sponsor of the SPAC, potential conflicts of
interest and dilution of shareholder interests.

¢ Imposing specialized disclosure and procedural re-
quirements in de-SPAC transactions, including:

* mandating a fairness determination from the
SPAC as to the de-SPAC transaction and any re-
lated financing transactions, and

e requiring disclosure regarding any outside re-
port, opinion or appraisal received by the SPAC
or its sponsor.

¢ Aligning de-SPAC transactions with traditional
IPOs for purposes of non-financial statement disclo-
sures and liability protections, including:

* deeming the private operating company a
co-registrant when a SPAC files a Securi-
ties Act registration statement for a de-SPAC
transaction;

¢ rendering unavailable to SPACs the liability
safe harbor in the Private Securities Litigation
Reform Act of 1995 (PSLRA) for forward-look-
ing statements, and

¢ deemingany underwriterina SPAC IPOtobean
underwriter in a subsequent de-SPAC transac-
tion if such person takes steps to facilitate the
de-SPAC transaction, or any related financing
transaction, or otherwise participates (directly
or indirectly) in the de-SPAC transaction.

* Requiring that disclosure documents in de-SPAC
transactions generally be disseminated to investors
at least 20 calendar days in advance of a shareholder
meeting or the earliest date of action by consent.

¢ Deeming a business combination involving a SPAC
and another entity that is not a shell company to

constitute a sale of securities to the SPAC sharehold-
ers for purposes of the Securities Act.

e Aligning more closely the financial statement re-
quirements in a business combination transaction
involving a SPAC and a private operating company
with those in a traditional IPO.

* Updating and expanding guidance regarding the
general use of projections in SEC filings, as well as
when projections are disclosed in connection with a
de-SPAC transaction.

¢ Creating a safe harbor that would be available to
qualifying SPACs under the Investment Company
Act of 1940 (Investment Company Act).

Comments should be received by May 31, 2022, or
within 30 days after publication in the Federal Register,
whichever is later.

Background

Though SPACs have existed as an alternative to blank
check companies since the early 1990s, they recently have
become the predominant choice for issuers to go public,
due to certain perceived advantages over a traditional
IPO, including pricing certainty and streamlined disclo-
sure requirements. SPACs raised more than $83 billion in
2020 and $160 billion in 2021, and in both of those years,
SPACs constituted more than half of all IPOs. As SPACs
have gained in prominence, certain commentators have
expressed concern that there are insufficient shareholder
protections as compared to traditional IPOs.

To address these concerns, the SEC has proposed a
series of new rules and rule amendments, which can be
divided into five different categories, each of which is sum-
marized below.

Proposed New Subpart 1600 of Regulation
S-K

Proposed Subpart 1600 to Regulation S-K sets forth
specialized disclosure requirements applicable to SPACs
regarding the sponsor, potential conflicts of interest and
dilution, and requires certain disclosures on the prospectus
cover page and in the prospectus summary. It also would
require enhanced disclosure for de-SPAC transactions, in-
cluding a fairness determination requirement.
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SPAC Sponsor

Proposed Item 1603 would require additional disclo-
sure about the sponsor, its affiliates and any promoters of
the SPAC in registration statements and schedules filed in
connection with SPAC registered offerings and de-SPAC
transactions. The disclosures would address:

¢ The experience, material roles and responsibilities
of these parties, as well as any agreement, arrange-
ment or understanding between the sponsor and the
SPAC, its executive officers, directors or affiliates, in
determining whether to proceed with a de-SPAC
transaction and regarding the redemption of out-
standing securities;

® The controlling persons of the sponsor and any per-
sons who have direct and indirect material interests
in the sponsor, as well as an organizational chart
that shows the relationship between the SPAC, the
sponsor and the sponsor’s affiliates;

¢ Tabular disclosure of the material terms of any lock-
up agreements with the sponsor and its affiliates,
and

¢ The nature and amounts of all compensation that
has or will be awarded to, earned by or paid to the
sponsor, its affiliates and any promoters for all ser-
vices rendered in all capacities to the SPAC and its
affiliates, as well as the nature and amounts of any
reimbursements to be paid to the sponsor, its affili-
ates and any promoters upon the completion of a
de-SPAC transaction.

Conflicts of Interest

Proposed Item 1603 also would require that a SPAC
disclose any actual or potential material conflict of interest
between (1) the sponsor or its affiliates or the SPAC’s of-
ficers, directors or promoters, and (2) unaffiliated security
holders.

Actual or potential conflicts would include the con-
tingent nature of sponsor compensation that may induce
the sponsor and affiliates to pursue a business combina-
tion transaction that would not necessarily benefit the
shareholders, the time pressure the sponsor is under to
enter into a business combination, whether the sponsor
is involved in multiple SPACs, and when a sponsor and/
or its affiliates hold financial interests or have contractual
obligations to other entities, including entities with which
the SPAC is exploring entering into a business combina-
tion. These potential conflicts of interest may be especially
relevant to shareholders at the time the SPAC and spon-
sor are considering entering into a business combination,
especially as the SPAC nears the end of the period to com-
plete such a transaction.

Dilution

Proposed Items 1602 and 1604 would require addition-
al disclosure about the potential for dilution in (1) registra-
tion statements filed by SPACs, including those for IPOs,
and (2) de-SPAC transactions. Sources of dilution may
include sponsor compensation, underwriting fees, share-
holder dilution, outstanding warrants, convertible securi-
ties and PIPE financings.

A simplified tabular dilution disclosure would be
required on the prospectus cover page in SPAC IPOs on
Form S-1 or F-1. The SPAC also should disclose that dilu-
tion may be disproportionately borne by shareholders of a
SPAC that do not redeem their shares prior to consumma-
tion of the business transaction.

For a de-SPAC transaction, SPACs would use a sensi-
tivity analysis to disclose the amount of potential dilution
under a range of reasonably likely redemption levels and
quantify the increasing impact of dilution on non-redeem-
ing shareholders as redemptions increase.

Prospectus Cover Page

Proposed Item 1602 would require that certain funda-
mental disclosures be made in plain English on the SPAC’s
IPO prospectus cover page, including the time a SPAC has
to consummate a de-SPAC transaction, redemptions, spon-
sor compensation, dilution (including the simplified tabu-
lar disclosure described above) and conflicts of interest.

On the de-SPAC cover page, the SPAC would be re-
quired to include information on the fairness of the de-
SPAC transaction, material financing transactions, sponsor
compensation, dilution and conflicts of interest.

Prospectus Summary Disclosures

Proposed Item 1602 also would require certain key
disclosures to be included in a prospectus summary. For
SPAC IPOs, a range of information related to the prospec-
tive business combination would be required, including
how a target will be identified, whether the business com-
bination requires shareholder approval, the length of time
to consummate the transaction (including any possible
extensions), plans and consequences of seeking additional
financing for the business combination and any material
conflicts of interest. The prospectus summary also would
include information on the securities offered, including the
terms, redemption rights and whether they are of the same
or a different class than those held by the sponsor and its
affiliates.

For de-SPAC transactions, information more specifi-
cally related to the business combination must be included,
including the background and material terms of the trans-
action, whether the transaction is fair to investors, investor
redemption rights, material conflicts of interest, financing
transactions in connection with the de-SPAC and a tabular
disclosure of sponsor compensation and dilution.
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Background of and Reasons for the De-SPAC
Transaction; Terms and Effects

Proposed Item 1605 would require disclosure of the
background, material terms and effects of the de-SPAC
transaction to better assist investors in understanding the
merits of the transaction. The disclosures are modeled on
certain line-item requirements found in Regulation M-A
but tailored to address issues more specific to de-SPAC
transactions. The disclosures include:

¢ A summary of the background of the de-SPAC trans-
action, including, but not limited to, a description of
any contacts, negotiations or transactions that have
occurred concerning the de-SPAC transaction;

* A brief description of any related financing transac-
tion, including any payments from the sponsor to in-
vestors in connection with the financing transaction;

* The reasons for engaging in the particular de-SPAC
transaction and for the structure and timing of the
de-SPAC transaction and any related financing
transaction;

® An explanation of any material differences in the
rights of security holders of the post-business-com-
bination company as a result of the de-SPAC trans-
action, and

¢ Disclosure regarding the accounting treatment and
the federal income tax consequences of the de-SPAC
transaction, if material.

A
[\ A\
e

De-SPAC Fairness Opinion

To address concerns regarding perceived potential
conflicts of interest and misaligned incentives, proposed
Item 1606(a) would require the SPAC to disclose whether
it reasonably believes the proposed business combination
and any related financing transactions are fair or unfair to
unaffiliated security holders, as well as including a discus-
sion of the basis for this statement. The SPAC would be
required to discuss in reasonable detail the material factors
upon which a reasonable belief regarding the fairness of a
de-SPAC transaction and any related financing transaction
is based and, to the extent practicable, the weight assigned
to each factor.

To provide additional context for evaluating the
SPAC’s decision to proceed with a de-SPAC transaction,
proposed Item 1606 separately would require disclosure
on whether:

* The business combination or any related financing
transaction is structured so that approval of at least a
majority of unaffiliated security holders is required;

* A majority of directors who are not employees of
the SPAC has retained an unaffiliated representa-
tive to act solely on behalf of unaffiliated security
holders for purposes of negotiating the terms of the
de-SPAC transaction or any related financing trans-
action and/or preparing a report concerning the
fairness of the de-SPAC transaction or any related
financing transaction, and
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® The de-SPAC transaction or any related financing
transaction was approved by a majority of the di-
rectors of the SPAC who are not employees of the
SPAC.

Reports, Opinions and Appraisals

Proposed Item 1607 would require disclosure about
whether or not the SPAC or its sponsor has received any re-
port, opinion or appraisal obtained from an outside party
relating to the consideration or the fairness of the consid-
eration to be offered to security holders or the fairness of
the de-SPAC transaction or any related financing transac-
tion to the SPAC, the sponsor or security holders who are
not affiliates. To assist investors in evaluating such report,
opinion or appraisal, the proposed item further would re-
quire disclosure of:

¢ Theidentity, qualifications and method of selection of
the outside party and/or unaffiliated representative;

® Any material relationship between (1) the outside
party, its affiliates, and/or unaffiliated representa-
tive, and (2) the SPAC, its sponsor and/or their af-
filiates, that existed during the past two years or is
mutually understood to be contemplated and any
compensation received or to be received as a result
of the relationship;

® Whether the SPAC or the sponsor determined the
amount of consideration to be paid to the private op-
erating company or its security holders, or the valu-
ation of the private operating company, or whether
the outside party recommended the amount of con-
sideration to be paid or the valuation of the private
operating company, and

* A summary concerning the negotiation, report,
opinion or appraisal, which would be required to in-
clude a description of the procedures followed; the
findings and recommendations; the bases for and
methods of arriving at such findings and recommen-
dations; instructions received from the SPAC or its
sponsor; and any limitation imposed by the SPAC or
its sponsor on the scope of the investigation

Any report, opinion or appraisal would need to be
filed as an exhibit to the Form S-4, Form F-4 and Schedule
TO for the de-SPAC transaction or included in the Sched-
ule 14A or 14C for the transaction, as applicable.

Aligning De-SPAC Transactions With IPOs
Co-Registrant Status of Private Operating Company

Arguing the de-SPAC transaction effectively is an IPO
of the target private operating company and that a private
operating company’s method of becoming a public com-
pany should not negatively impact investor protection, the
proposed rules would amend Form S-4 and Form F-4 to
require that the SPAC and the target company be treated as

co-registrants when these registration statements are filed
by the SPAC in connection with a de-SPAC transaction.

This requirement would make the additional signato-
ries to the form, including the principal executive officer,
principal financial officer, controller/principal account-
ing officer and a majority of the board of directors or per-
sons performing similar functions of the target company,
potentially liable under § 11 of the Securities Act of 1933
(Securities Act) (subject to a due diligence defense for all
parties other than the SPAC and the target company), for
any material misstatements or omissions in the Form S-4
or Form F-4 at the time of effectiveness, thereby incentiv-
izing these persons to more carefully review and conduct
due diligence on the target company disclosures in the reg-
istration statement.

Private Securities Litigation Reform Act Safe Harbor

The PSLRA provides a safe harbor for forward-looking
statements under the Securities Act and the Exchange Act
of 1934 (the Exchange Act), whereby a company is protect-
ed from liability for forward-looking statements in any pri-
vate right of action under the Securities Act or Exchange
Act when, among other things, the forward-looking state-
ment is identified as such and is accompanied by meaning-
ful cautionary statements.

The safe harbor is not available, however, when a
forward-looking statement is made in connection with an
IPO or an offering by a blank check company. The proposal
seeks to amend the definition of “blank check company” to
include SPACs for purposes of the PSLRA. By amending
the definition of “blank check company” to include SPACs,
the proposal would cause “the statutory safe harbor [to
not be] available for forward-looking statements, such as
projections, made in connection with de-SPAC transac-
tions involving an offering of securities by a SPAC.” The
unavailability would extend to statements regarding the
projections of target private operating companies in these
transactions.

Underwriter Status and Liability

The release observes that although the timing of a
SPAC IPO and a de-SPAC transaction can be separated
by a considerable length of time, “the result of a de-SPAC
transaction, however structured, is consistent with that of
a traditional initial public offering.”

That is, the de-SPAC transaction is the mechanism “by
which the target company’s securities, as securities of the
combined company, are distributed into the hands of pub-
lic investors.” As with a traditional IPO, the SEC believes
investors would benefit from the rigor and diligence ex-
ercised by SPAC underwriters in connection with the de-
SPAC transaction.

Proposed Rule 140a would clarify that a person who
has acted as an underwriter in a SPAC initial public offer-
ing (SPAC IPO Underwriter) and participates in the distri-
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bution by taking steps to facilitate the de-SPAC transaction,
or any related financing transaction, or otherwise partici-
pates (directly or indirectly) in the de-SPAC transaction
will be deemed engaged in the distribution of the securi-
ties of the surviving public entity in a de-SPAC transaction,
i.e., that person will be an underwriter within the meaning
of § 2(a)(11) of the Securities Act. The release argues that
attaching underwriter status to SPAC IPO Underwriters in
connection with de-SPAC transactions should incentivize
them to help ensure under § 11 of the Securities Act the
accuracy of the disclosures in de-SPAC transactions, given
the attendant liability for registered de-SPAC transactions.

While not an exhaustive list, the commission observed
that acting as a financial advisor to the SPAC, assisting in
identifying potential target companies, negotiating merg-
er terms, finding and negotiating PIPE or other financ-
ing, or receiving compensation in connection with a de-
SPAC could all constitute underwriter participation in the
transaction.

Minimum Dissemination Period

In order to give investors and the market adequate
time to assess a proposed de-SPAC transaction, the pro-
posed amendments would require that the prospectuses
and proxy and information statements filed in connection
with de-SPAC transactions be distributed to shareholders
at least 20 calendar days in advance of a shareholder meet-
ing or the earliest date of action by consent, or the maxi-
mum period for disseminating such disclosure documents
permitted under the applicable laws of the SPAC’s juris-
diction of incorporation or organization if such period is
less than 20 calendar days.

Business Combinations Involving Shell
Companies

Shell Company Business Combinations as Sales to
Shell Company Investors

The proposing release posits that when a reporting
shell company conducts a business combination with a
company that is not a shell company the substantive real-
ity of the transaction is that reporting shell company inves-
tors effectively have exchanged their security representing
an interest in the reporting shell company for a new se-
curity representing an interest in the combined operating
company.

With a view to providing disclosure and liability pro-
tections to investors in reporting shell companies under
these circumstances, proposed Rule 145a would deem any
business combination of a reporting shell company involv-
ing another entity that is not a shell company to involve a
sale of securities to the reporting shell company’s securi-
tyholders. Nothing in proposed Rule 145a would prevent
the use of a valid exemption, if available, to cover the sale
transaction.!

The release emphasizes that proposed Rule 145a is
narrowly drawn and business combinations between
two bona fide non-shell entities would not be impacted.
Further, recognizing the special role of so-called business
combination related shell companies in merger and acqui-
sitions activity, proposed Rule 145a would not apply to
reporting shell companies that are definitional business
combination related shell companies.

De-SPAC Financial Statement Requirements

Currently, the manner by which a private operating
company chooses to become a public company may im-
pact its financial statement disclosures due to differing re-
quirements found in applicable SEC forms. The proposal
seeks to end this transactional asymmetry by amending
relevant forms, schedules and rules to more closely align
the financial statement reporting requirements in business
combinations involving a shell company and a private
operating company with those in traditional initial public
offerings.

This harmonization would extend to the number of
years of financial statements that are required, the audit
requirements of a predecessor target business, and the age
of the financial statements of a predecessor target business,
among others. The release also addresses whether and
when the historical financial statements of a shell company
are required in filings made after the consummation of a
business combination.

One prominent change would expand the circum-
stances in which a target company may report only two
years of historical financial statements: The proposed
amendments would permit a shell company registrant to
include in its Form S-4/F-4/proxy or information state-
ment two years of statements of comprehensive income,
changes in stockholders’ equity and cash flows for the pri-
vate operating company for all transactions involving an
emerging growth company (EGC) shell company and a
private operating company that would qualify as an EGC
without regard to whether the shell company has filed or
was already required to file its annual report.

Outside of this welcome change, the proposed amend-
ments generally codify existing practices, so issuers would
not see any significant changes to their obligations.

Enhanced Projections Disclosure
Financial Projections Generally

The release acknowledges that financial projections
may be helpful for investors making an investment deci-
sion but expresses concern with the potential for abuse,
including financial projections that (1) do not have a rea-
sonable basis, (2) use non-GAAP financial metrics without
sufficient explanation or justification, or (3) are displayed
with excessive prominence in comparison to historical fi-
nancial information.
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To address these concerns, the SEC proposes to up-
date its views on the projected financial information. The
proposed amendments would continue to require that all
financial projections have a reasonable basis but it would
go further and state that:

* any projected measures that are not based on histori-
cal financial results or operational history should be
clearly distinguished from projected measures that
are based on historical financial results or operation-
al history;

® presenting projections that are based on histori-
cal financial results or operational history without
presenting such historical measure or operational
history with equal or greater prominence generally
would be misleading;

e projections that include a non-GAAP financial
measure should also clearly define or explain the
measure, describe the GAAP financial measure to
which it is most closely related, and explain why the
non-GAAP financial measure was used instead of a
GAAP measure, and

¢ the guidance also applies to projections of future
economic performance of persons other than the
registrant that are included in the registrant’s SEC
filings.

SPAC Financial Projections

The SEC believes that financial projections used in de-
SPAC transactions present increased risks due to the nature
of such transactions and the SPAC structure. For example,
the compensation of the sponsor of a SPAC may depend
largely on whether a de-SPAC transaction is completed,
and the financial projections of a private target company
may influence how investors evaluate a proposed de-SPAC
transaction. The SEC has proposed additional disclosure
requirements for financial projections used in a de-SPAC
transaction, including requiring a registrant to disclose:

¢ the purpose of the projections and the party that pre-
pared them;

¢ all material bases and assumptions underlying the
projections, and any factors that may materially im-
pact such assumptions;

¢ any material growth rates or discount multiples used
in preparing the projections, and the reasons for se-
lecting such growth rates or discount multiples;

® whether the disclosed projections reflect the view of
the SPAC’s board or management as of the date of
the filing, and if not, the purpose of disclosing the
projections and the reasons for the board’s or man-
agement’s continued reliance on the projections,
and

® where the projections relate to the target company,
whether the target company has affirmed that its

projections reflect the view of its management or
board as of the date of the filing, and if not, the pur-
pose of disclosing the projections and the reasons
for the continued reliance on the projections by the
SPAC’s management or board.

Investment Company Act Safe Harbor

Proposed Rule 3a-10 would provide a safe harbor from
the definition of “investment company” under § 3(a)(1)(A)
of the Investment Company Act for SPACs that meet the
following conditions, among others:

¢ Asset Composition. The SPAC’s assets must consist
solely of government securities, government money
market funds and cash items prior to the completion
of the de-SPAC transaction. In addition, these assets
may not be acquired or disposed of for the primary
purpose of recognizing gains or decreasing losses re-
sulting from market value changes.

Activities. The SPAC must seek to complete a sin-
gle de-SPAC transaction after which the surviving
company will be primarily engaged in the business
of the target company, and the surviving company
must have at least one class of securities listed for
trading on a national securities exchange. A SPAC
relying on the safe harbor is limited to only one de-
SPAC transaction, which can involve the combina-
tion of multiple target companies as long as they are
treated as part of a single de-SPAC transaction.

Business Purpose. The activities of the SPAC’s offi-
cers, directors and employees, its public representa-
tions of policies and its historical development must
be primarily focused on activities related to seeking
a target company. The board would need to adopt
an appropriate resolution as evidence of this busi-
ness purpose. In addition, the SPAC could not hold
itself out, or otherwise suggest, that it is primarily
engaged in the business of investing, reinvesting or
trading securities.

Duration. The SPAC must file a report on Form 8-K
announcing that it has entered into an agreement
with a target company (or companies) to engage in
a de-SPAC within 18 months after its IPO and com-
plete its de-SPAC transaction within 24 months of
such offering. Any assets that are not used in con-
nection with the de-SPAC transaction must be dis-
tributed in cash to investors as soon as reasonably
practicable thereafter. If a SPAC fails to meet ei-
ther the 18-month or the 24-month deadline, it also
would be required to distribute the SPAC’s assets in
cash as soon as reasonably practicable.

Endnote

1.  The release, however, notes that exemption under § 3(a)(9) of the
Securities Act generally would not be available.

38

NYSBA NY Business Law Journal | 2022 | Vol. 26 | No. 1



Proposed 2022 DGCL Amendments Include Significant
Changes Addressing Exculpation of Officers, Appraisal
Rights and Domestication-Related Transactions

By Allison Land and Edward Micheletti

On April 12, 2022, the Corporation Law Section of the
Delaware State Bar Association (DSBA) approved pro-
posed amendments to the Delaware General Corporation
Law (DGCL) that include provisions that, if enacted, would
authorize exculpation clauses limiting or eliminating the
monetary liability of certain officers, make appraisal rights
available to beneficial owners of stock, and facilitate do-
mestications of non-U.S. entities and consummations of

other corporate transactions related to domestications.

Exculpation of Senior Officers

Since its adoption in 1986, § 102(b)(7) has authorized
a corporation’s certificate of incorporation to contain an
exculpation clause that limits or eliminates the personal li-
ability of its directors for monetary damages arising out
of breaches of the fiduciary duty of care. The protection
from monetary liability afforded by § 102(b)(7) historically
has been expressly limited to directors, and not available for
officers. In recent years, the prevalence of fiduciary duty
claims against officers has increased significantly, particu-
larly in the context of class action M&A litigation seeking
monetary damages.

In many instances, the same breach of fiduciary duty
claims are brought against both directors and officers, and
while directors are able to have such claims dismissed
based on § 102(b)(7) exculpation clauses, officers are not. In
some circumstances, individuals that serve a dual role as
both director and officer will have such claims dismissed
in their capacity as a director based on a § 102(b)(7) excul-
pation clause, but they will remain in the case and subject
to liability in their capacity as an officer with respect to the
very same underlying allegations.

The proposed amendments to § 102(b)(7) seek to reduce
(but do not eliminate) this imbalance in the treatment of di-
rectors and officers. Notably, the proposed amendments
would authorize exculpation of officers only in connec-
tion with direct claims brought by stockholders, including
class actions, but would not eliminate monetary liability
of officers for breach of fiduciary duty arising out of claims
brought by the corporation itself or for derivative claims
brought by stockholders in the name of the corporation.

In addition, not all officers would be entitled to the
protection of an exculpation clause. Rather, only the fol-
lowing senior officers may be entitled to the benefit of an
exculpation clause: the CEO, president, CFO, COO, chief
legal officer, controller, treasurer and chief accounting of-

ficer, as well as any other persons identified as “named
executive officers” in the corporation’s most recent SEC fil-
ings. Moreover, the same exclusions from exculpation ap-
plicable to directors (i.e., liability arising out of a breach
of the duty of loyalty, acts or omissions not in good faith,
or involving intentional misconduct or knowing violation
of law or transactions from which the director derives an
improper personal benefit) also would apply to officers
under the proposed amendments, other than the exclusion
for liability for unlawful dividends, since only directors

are authorized to declare and cause the corporation to pay
dividends.

If the proposed amendments are enacted, corporations
should consider whether to amend their certificate of incor-
poration to provide for exculpation of their senior officers.

Domestications

Delaware has experienced an increase in the number
of non-U.S. entities domesticating to Delaware in recent
years, due in part to the prevalence of domestications in
connection with de-SPAC transactions. Upon effectiveness
of a domestication, a non-U.S. entity becomes a Delaware
corporation, subject to all provisions of the DGCL. Prompt-
ly following a domestication, related corporate transac-
tions (such as mergers, stock issuances or charter amend-
ments) often occur.

There is some uncertainty as to whether approval by
the pre-domestication board and stockholders satisfies
the DGCL’s requirements for board and/or stockholder
approval of such corporate transactions for the Delaware
corporation. Given timing constraints, however, it is often
impracticable to hold a board or stockholders’ meetings to
approve such matters following the domestication. More-
over, given that such matters are authorized in accordance
with applicable non-U.S. laws prior to effectiveness of the
domestication, there does not appear to be a strong pub-
lic policy rationale for delaying or impeding such transac-
tions to obtain board and stockholder approvals already
obtained, albeit under another jurisdiction’s laws.

The proposed amendments to § 388 address this uncer-
tainty and facilitate consummation of such other corporate
actions swiftly following the domestication, without the
requirement for additional board or stockholder approv-
als of the post-domestication Delaware corporation. The
amendments would permit a domesticating non-U.S. en-
tity to adopt a plan of domestication setting forth the terms
and conditions of the domestication. A plan of domestica-
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tion also may set forth any corporate actions to be taken
by the domesticated Delaware corporation “in connection
with” the domestication, including mergers, stock issuanc-
es and amendments to the Delaware certificate of incorpo-
ration. A plan of domestication, and any corporate actions
set forth therein, must be approved prior to effectiveness
of the domestication in accordance with the requirements
of all applicable non-U.S. laws. The proposed amend-
ments to § 388 provide that, once such approvals have
been obtained, any corporate action set forth in the plan of
domestication that is within the power of a Delaware cor-
poration under the DGCL shall be “deemed authorized,
adopted and approved by the domesticated corporation
and its board of directors, stockholders or members,” and
no further action of the board, stockholders or members of
the domesticated corporation is required under the DGCL.

Appraisal Rights for Beneficial Owners

The proposed amendments to § 262 would entitle ben-
eficial owners of stock to exercise appraisal rights directly,
rather than requiring them to cause the record holder of
their shares to demand appraisal on their behalf. In order
to assert appraisal rights with respect to any shares, a ben-
eficial owner must maintain continuous beneficial owner-
ship of such shares from the date of the demand through
the effective date of merger, consolidation or conversion,
as applicable, and provide documentary evidence of such
ownership.

Conversions of Delaware Corporations

The conversion of a Delaware corporation into an-
other entity presently requires unanimous approval of
stockholders. Where it is impracticable to obtain such
approval, however, the corporation may be merged with
and into another entity, with such other entity surviving
the merger, thus achieving the same result as in a conver-
sion by way of merger, which generally requires approval
of a majority of the corporation’s outstanding shares en-
titled to vote thereon. The proposed amendments would
harmonize these divergent voting requirements by reduc-
ing the required stockholder vote to approve a conversion
from a unanimous vote to a majority of the outstanding
shares entitled to vote on such conversion, provided that if
the corporation is converting to a partnership with one or
more general partners, approval of each stockholder who
will become a general partner also is required to authorize
such conversion.

In connection with such reduction in the required vote
to approve a conversion, § 262 also would be amended to
provide appraisal rights in connection with any conver-
sion of a corporation for stockholders who do not vote in
favor of such conversion, unless appraisal rights are de-
nied pursuant to the “market out” exception applicable to
publicly traded shares.

For a corporation first organized prior to August 1,
2022, if its certificate of incorporation, or any voting trust

agreement or other written agreement between the corpo-
ration and one or more stockholders, contains any provi-
sion that restricts, conditions or prohibits consummation of
a merger or consolidation, such provision is also deemed
to apply to a conversion, unless the certificate of incorpora-
tion or such agreement expressly provides otherwise.

Delegation of Authority To Issue Stock or
Options

The proposed amendments would provide flexibility by
permitting the board of directors to delegate to a person or
body the authority to issue stock under § 152, sell treasury
shares under § 153 and issue rights or options to acquire
stock under § 157. Under the proposed amendments, the
board of directors may delegate such authority by adopt-
ing a resolution fixing (i) the maximum number of shares of
stock, rights or options that the delegate may issue or sell,
(ii) a time period during which the issuances or sales may
occur, and (iii) the minimum amount of consideration to
be received for the issuances or sales. Any person or entity
to whom such authority is delegated would not have the
power to issues shares, options or rights to themselves.

Access to Stockholder List

Finally, the proposed amendments eliminate the re-
quirement that a corporation make a stocklist available,
during any stockholders” meeting, for inspection by all
stockholders present at such meeting. The stocklist must
still be made available, however, for inspection by stock-
holders during the 10-day period immediately preceding
the meeting date.

The proposed amendments will be introduced in the
General Assembly for consideration and, if adopted and
signed into law by the governor, the amendments would
become effective on August 1, 2022, except for (i) the
amendments relating to appraisal rights, which would
become effective for mergers, consolidations and conver-
sions, for which the agreement or plan is entered into on or
after August 1, 2022, or the required authorizations thereof
areadopted on or after August 1,2022, as applicable, and (ii)
the amendments relating to domestication, which would
become effective for domestications if a plan of domestica-
tion is entered into on or after August 1, 2022, or, if there
is no such plan, if the required authorizations thereof are
adopted on or after August 1, 2022.

Allison Land and Edward Micheletti are partners at
Skadden, Arps, Slate, Meagher & Flom in Wilmington,
Delaware. Ms. Land is head of the Wilmington office’s
M&A /corporate group and Mr. Micheletti is a senior liti-
gator with extensive experience in M&A ligitation.
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Inside the Courts
An Update From Skadden Securities Litigators

Class Certification

Central District of California Denies Class
Certification in Securities Fraud Action
Concerning Company'’s Purchase of ADRs

Stoyas v. Toshiba Corp., No. 2:15-cv-04194 (C.D. Cal. Jan. 7,
2022)

Judge Dean D. Pregerson denied class certification in a
securities fraud case alleging that Toshiba Corp. committed
accounting fraud and made material misrepresentations.

The plaintiffs were pension funds that utilized the
services of professional investment managers to purchase
and sell Toshiba American depositary receipts (ADRs)—
securities listed on U.S. exchanges that represent owner-
ship of shares in foreign companies—between May 8§,
2012, and November 12, 2015. Typically, financial institu-
tions hold the common stock of foreign companies and is-
sue ADRs. The ADRs can then be bought and sold by the
investing public in the same manner that other domestic
securities trade. In this case, however, brokers in New York
purchased Toshiba common stock on the Tokyo Stock Ex-
change for the purposes of ADR conversion on behalf of
the plaintiffs’ investment managers. After the brokers pur-
chased the common stock, the shares were converted to
Toshiba ADRSs for the plaintiffs to purchase at a previously
contracted price.

The plaintiffs alleged that Toshiba deliberately used
improper accounting practices in an attempt to inflate its
pre-tax profits and conceal financial impairment. Based
on these alleged misrepresentations, the plaintiffs brought
a putative class action against Toshiba under § 12(a)(1)
of the Securities Act of 1933, § 10(b) of the Securities Ex-
change Act of 1934, Rule 10b-5 thereunder and Article 21-2
of the Financial Instruments and Exchange Act of Japan.
Because the plaintiffs were pursuing monetary relief, they
moved for class certification under Federal Rule of Civil
Procedure 23(b)(3).

The district court denied the plaintiffs’ motion for class
certification for failure to satisfy the typicality require-
ment. In reaching this decision, the court found that the
plaintiffs incurred irrevocable liability to take and pay for
the ADRs in Japan, unlike members of the proposed class
who acquired “Toshiba securities” in the United States.
The court found that the moment the broker completed the
transaction for Toshiba common stock on the Tokyo Stock
Exchange, the plaintiffs became legally bound to perform
their contractual obligations to pay for the ADRs once the
brokers converted the stock into ADRs. The court held that

under the U.S. Supreme Court’s 2010 decision in Morrison
v. National Australia Bank, 561 U.S. 247 (2010), and its prog-
eny, because the most significant aspects of the plaintiffs’
ADR purchases occurred outside of the U.S., they lacked
standing to seek relief under U.S. securities laws and there-
fore could not represent an investor class.

The court rejected the plaintiffs’ argument that the bro-
ker was not acting on the investment manager’s behalf,
but instead as a “riskless principal.” A broker-dealer acts
in a “riskless principal” capacity when he or she purchases
securities in the marketplace for purposes of selling them
back to another purchaser at the same price. The plaintiffs
argued that liability could not have attached until the ADRs
were sold in the separate transaction, post-conversion. The
court rejected this argument, reasoning that if the broker
acted as a “riskless principal,” that fact would undermine
the plaintiffs’ argument because it would further support
the notion that the investment manager (and by extension,
the plaintiffs) was bound to complete the trade as soon as
the broker purchased the underlying common stock.

District of Utah Grants Class Certification to
Biotechnology Company Investors

In re Myriad Genetics Sec. Litig., No. 2:19-cv-00707-DBB (D.
Utah Dec. 13, 2021)

Judge David Barlow certified a class of biotechnology
company investors in a suit alleging that the company and
certain of its officers violated § § 10(b) and 20(a) of the Ex-
change Act, and Rule 10b-5 thereunder, by misrepresent-
ing developments of certain biotechnology.

In opposing the lead plaintiff’s motion for class cer-
tification, the defendants disputed only the adequacy el-
ement of Rule 23(b), which requires that “the representa-
tive parties will fairly and adequately protect the interests
of the class.” In principle, the defendants argued that the
proposed plaintiff lacked “sufficient knowledge about the
class action” and abdicated its duties to counsel. The defen-
dants also argued that the plaintiff’s deposition testimony
showed that duties such as reviewing the complaint and
analyzing potential legal claims were actually conducted
by the plaintiff’s counsel. The court rejected these argu-
ments because (i) the plaintiff’s board had a solicitation
process in place in the event of litigation; (ii) the plaintiff
made the ultimate decision of whether to initiate legal ac-
tion; and (iii) the plaintiff chose the firm to represent it in
the class action. Cutting in favor of the lead plaintiff’s ad-
equacy, the court also noted that the plaintiff reviewed the
complaint before it was filed, collected documents for pro-

NYSBA NY Business Law Journal | 2022 | Vol. 26 | No. 1

41



duction in the litigation and had ultimate authority over
the law firms in the litigation.

Similarly, the court rejected the defendants” argument
that the plaintiff would not adequately represent the in-
terests of the class because it lacked sufficient knowledge
about the class action. The court found that the plaintiff’s
testimony showed a knowledge of the alleged misstate-
ments that gave rise to the action, discussed the nature of
the claims against the defendants and demonstrated the
ability to explain specifically which statements in the de-
fendants’ press release were false or misleading.

Derivative Litigation

Court of Chancery Dismisses Derivative Suit for
Failure To Plead Demand Futility

Equity-League Pension Trust Fund v. Great Hill Partners L.P.,
C.A. No. 2020-0992-5G (Del. Ch. Now. 23, 2021)

Vice Chancellor Sam Glasscock III dismissed all claims,
including breach of fiduciary duty claims, against Way-
fair’s directors in connection with the company’s issuance
of $535 million in convertible debt (the Transaction) to The
Spruce House Partnership and subsidiaries of Charles-
bank Capital Partners, LLC and Great Hill Partners, L.P.

Amid the “economic maelstrom” in the early stages of
the global pandemic, Wayfair negotiated a private invest-
ment in public equity (PIPE) transaction to raise $500 mil-
lion through the issuance and sale of convertible notes, cul-
minating in the Transaction. The audit committee charged
with reviewing conflicted deals approved the Transac-
tion, with the full board’s approval shortly thereafter. The
plaintiff, a Wayfair stockholder, filed suit, alleging that the
Transaction was conflicted because certain board members
purportedly “participated on the buy-side.”

The defendants moved to dismiss pursuant to Court
of Chancery Rule 23.1, arguing that the plaintiff failed to
make a demand or adequately plead with particularity that
demand would have been futile. The court granted the mo-
tion to dismiss. Rejecting the plaintiff’s allegation that the
audit committee members faced a substantial likelihood of
potential liability in connection with their approval of the
transaction, the court explained that, in light of the § 102(b)
(7) exculpatory provision in Wayfair’s certificate of incor-
poration, the plaintiff would have to plead facts showing
bad faith. The court emphasized this high pleading stan-
dard, noting “where (as here) there is no adequate plead-
ing of conflicted interests or lack of independence on the
part of the [members of the Audit Committee], the scien-
ter requirement compels that a finding of bad faith should
be reserved for situations where the nature of [the Audit
Committee members’] action[s] can in no way be under-
stood as in the corporate interest.” Rejecting the plaintiff’s
argument that the audit committee’s actions supported an
inference of bad faith, the court noted that the audit com-
mittee considered the Transaction with potential conflicts

in mind and was aware of the terms offered by other arm’s
length bidders.

Court of Chancery Dismisses Derivative Suit
Challenging Stock Repurchases and Dividends for
Failure To Plead Demand Futility

In re Chemours Co. Derivative Litig., C.A. No. 2020-0786-SG
(Del. Ch. Nov. 1, 2021)

Vice Chancellor Sam Glasscock III dismissed deriva-
tive claims arising from stock repurchases and corporate
dividend payments allegedly made in violation of cer-
tain provisions of the Delaware General Corporation Law
(DGCL) that generally require such payments to be made
out of a corporation’s surplus.

The Chemours Company was born from a corporate
spin-off in 2015. As part of the spin-off, Chemours’ former
corporate parent transferred certain liabilities, including
environmental liabilities, to Chemours. Chemours later
sued its former parent, alleging that the size of the liabili-
ties had been understated, and therefore Chemours would
have been insolvent at its creation. Before and during that
dispute, however, Chemours made stock repurchases and
issued dividends. Chemours’ board justified these pay-
ments based on a calculation of corporate surplus using
generally accepted accounting principles (GAAP), as ex-
plained to it by external advisers and corporate officers.
The plaintiff contended that the expenditures resulted from
negligence or willful wrongdoing by the directors—expos-
ing the directors to liability—because Chemours’ own alle-
gations in its lawsuit against its former parent demonstrat-
ed that the directors were aware that Chemours had no
surplus, and that to rely on GAAP was improper because
it failed to take into account the contingent environmental
liabilities.

On the statutory claims, the court held that a majority
of the director defendants did not face a substantial likeli-
hood of liability for the stock repurchases and dividend
payments. Section 174 of the DGCL states that “[i]n case
of any wilful or negligent violation of § 160 or § 173 of this
title, the directors under whose administration the same
may happen shall be jointly and severally liable . . . to the
full amount of the dividend unlawfully paid, or to the full
amount unlawfully paid for the purchase or redemption
of the corporation’s stock . . . . ” Therefore, in the event
of a willful or negligent violation of § 160 or § 173, which
respectively set out the requirements for approving a stock
repurchase and dividend payment, § 174 imposes liability
upon the directors serving at the time of the violation. The
court noted, however, that § 174 is “tempered” by § 172,
which provides that in the event of a violation, directors
are “fully protected” if they rely “in good faith” upon the
corporation’s records, officers and employees; committees
of the board; or experts in determining that the corporation
has adequate funds to repurchase stock or pay dividends.

The court concluded that the plaintiff did not allege
with particularity that the stock repurchases and dividend
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payments violated § § 160, 170 or 173, or that the director
defendants were negligent under § 174. With respect to the
standard to be applied to the Chemours board’s determina-
tion of Chemours’ surplus, the court held that it will defer
to a board’s surplus calculation “so long as [the directors]
evaluate assets and liabilities in good faith, on the basis of
acceptable data, by methods that they reasonably believe
reflect present values, and arrive at a determination of the
surplus that is not so far off the mark as to constitute actual
or constructive fraud.” Having determined that the plain-
tiff failed to adequately plead that the Chemours directors’
surplus determinations failed to meet that standard, the
court held that the plaintiff failed to plead noncompliance
with § § 160, 170 and 173, and therefore there was no “will-
ful or negligent” violation to hold the directors liable for
under § 174. Furthermore, the court held that beyond the
failure to allege a statutory violation, the directors were
also “fully protected” from liability under § 172, a defense
that could be considered at the pleadings stage similar to
§ 141(e) because they relied “‘in good faith upon the re-
cords of the [Company] and upon’ the Company’s officers
and financial advisors.”

The court also dismissed the breach of fiduciary duty
claim against the Chemours directors after noting that,
pursuant to a Section 102(b)(7) provision, the directors
were exculpated for breaches of the duty of care, which
the plaintiffs failed to plead. Because a majority of the
Chemours board did not face a substantial likelihood of
liability as to any of the claims, the court also dismissed
the breach of fiduciary duty claims against the Chemours
officers, as demand was not excused.

Forum Selection Bylaws

Seventh Circuit Declines To Enforce Forum
Selection Bylaw

Seafarers Pension Plan v. Bradway, No. 20-2244 (7th
Cir. Jan. 7, 2022)

This Exchange Act Section 14(a) derivative suit arose
out of the Federal Aviation Administration’s grounding of
the Boeing 737 MAX airliner in 2019 and 2020 in response
to 737 MAX airliner crashes. A Boeing shareholder filed
suit on behalf of Boeing under § 14(a) in the North-
ern District of Illinois, where Boeing is headquartered.
Boeing moved to dismiss on the grounds of forum non
conveniens, pointing to a corporate bylaw stating that all
derivative suits must be brought in the Delaware Court
of Chancery unless the company consents to a different
forum. Boeing conceded that enforcement of the bylaw
would foreclose the suit entirely because the Exchange
Act gives federal courts exclusive jurisdiction over actions
under it, but it argued that Delaware law offered a suf-
ficient substitute. The district court agreed and dismissed
the suit.

On appeal, the Seventh Circuit reversed in a 2-1 deci-
sion. The court held that the bylaw was not authorized

by § 115 of the DGCL, which provides that “bylaws may
require, consistent with applicable jurisdictional require-
ments, that any or all internal corporate claims shall be
brought solely and exclusively in any or all of the courts
in this State.” Specifically, the majority held that the
Boeing bylaw was not “consistent with applicable juris-
dictional requirements” because the Exchange Act limits
jurisdiction to federal courts. It further found that the
bylaw’s restriction to the Court of Chancery went further
than § 115 allows. According to the majority opinion,

§ 115 permits suits to be limited to courts “in” Dela-
ware— including federal courts in Delaware—whereas
the Boeing bylaw excluded all federal courts. The Seventh
Circuit supported its argument by looking at the legisla-
tive history of the DGCL.

The Seventh Circuit then reviewed related Dela-
ware case law and found that Delaware courts have not
authorized forum bylaws that regulate whether, rather
than where, shareholders may file suit. In fact, it found
that the Court of Chancery had suggested that bylaws
such as Boeing’s would be invalid in Boilermakers Local
154 Retirement Fund v. Chevron Corp., 73 A.3d 934 (Del.
Ch. 2013). The court also distinguished certain Supreme
Court and Seventh Circuit precedent cited by Boeing to
support the enforceability of forum-selection clauses. It
explained that the decisions in those cases hinged on “the
international character” of the disputes, a factor not pres-
ent in this case. Accordingly, the Seventh Circuit reversed
the district court’s judgment and remanded the case for
further proceedings.

Judge Frank Easterbrook dissented, noting that noth-
ing in Boeing’s bylaws prevents the shareholders from
bringing a direct suit under § 14(a) in federal court. He
explained that derivative suits—even those based on
alleged violation of federal securities laws—arise under
state law, and that § 14(a) ensures only the right to a direct
claim, not a derivative one. Thus, the bylaw did not pre-
vent the plaintiff from exercising its federal rights. Judge
Easterbrook also disagreed with the majority’s reading
of § 115 of the DGCL. Under his reading, the provision’s
phrasing “any or all of the courts in this state” forbids
bylaws that block litigation in Delaware but allows those
that limit the courts “in” Delaware in which a suit may be
brought.
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Loss Causation

District of Colorado Denies Summary Judgment
Against Cryptosecurity Firm for Failure To Plead
Loss Causation

Arslani v. UMF Grp., Inc., Civil Action No. 19-cv-1117-
WJM-KLM (D. Colo. Jan. 7, 2022)

Judge William J. Martinez denied a plaintiff’s motion
for summary judgment in a suit alleging violations of § §
10(b) and 20(a) of the Exchange Act and Rule 10b-5 there-
under against a cryptocurrency firm and its attorney. Spe-
cifically, the plaintiff alleged that between January 2017
and September 2017, the defendants falsely announced
that the company would be transitioning from the oil and
gas business into the medical marijuana business, and then
into the cryptosecurity business. The plaintiff alleged that
those fraudulent representations by defendants induced
him to purchase securities. After the company failed to
respond to the complaint, the plaintiff obtained default
judgment against the company and moved for summary
judgment against the attorney.

Although the attorney did not respond to the plain-
tiff’s motion for summary judgment, the court found that
the plaintiff failed to meet its burden as to loss causation
under Rule 10b-5 sufficient to support summary judgment.
The plaintiff failed to present evidence that “information
correcting [the] alleged misrepresentations was revealed
before the stock price dropped.” Without such evidence,
the court noted that concluding that the misrepresentation
caused the price drop would be “entirely speculative,” and
the court denied the motion.

SEC Enforcement Actions

Ninth Circuit Affirms Disgorgement Order, Holds
That Liu Does Not Apply to Relief Defendants
SEC v. Berkeley Healthcare Dynamics, LLC, No. 20-16754
(9th Cir. Jan. 5, 2022)

The Ninth Circuit affirmed the denial of a motion for
relief from a judgment ordering disgorgement as a remedy
for securities law violations, concluding that the Supreme
Court’s 2020 decision in Liu v. SEC, 140 S. Ct. 1936 (2020)
did not require deduction from the disgorgement order of
a relief defendant’s legitimate expenses.

The case arose out of an action initiated by the Securi-
ties and Exchange Commission (SEC) against a defendant
alleged to have operated a wide-ranging scheme to de-
fraud investors. The original complaint also named Berke-
ley Healthcare Dynamics, LLC, a company that owned
a warehouse leased to the defendant, as a “relief defen-
dant”—an entity not accused of having directly committed
any legal violations but alleged to be holding the proceeds
from the alleged fraud. In late 2018, the Northern District
of California granted summary judgment to the SEC, find-
ing that the relief defendant, together with the primary de-
fendant, were liable for disgorgement of $23.9 million. The

relief defendant objected to the disgorgement order and
argued that some of the funds were appropriately paid by
the defendant as a tenant for expenses required under the
lease. However, the district court overruled this objection
on the grounds that the relief defendant failed to show that
there was any factual dispute that those funds were com-
mingled with the ill-gotten funds. The relief defendant did
not appeal.

Subsequently, on June 22, 2020, the Supreme Court
decided Liu, which held that a disgorgement award can-
not “exceed a wrongdoer’s net profits,” and therefore,
“courts must deduct legitimate expenses before ordering
disgorgement[s].” After the Liu decision, the relief defen-
dant moved for relief from judgment, arguing that, after
Liu, it could not be required to disgorge its “legitimate
business expenses.” The district court denied the relief de-
fendant’s motion, concluding that Liu did not change the
governing law.

The Ninth Circuit affirmed on the basis that Liu ap-
plied only to disgorgements ordered against primary
wrongdoers. The panel determined that, in contrast to a
primary wrongdoer, a relief defendant is not subject to
disgorgement of “profits,” but only ill-gotten funds that
they lack a legitimate claim to receive (as opposed to, for
example, compensation for rendered services). Because
Liu provides that primary wrongdoers must disgorge all
profits less legitimate expenses, it cannot apply to relief
defendants. The court emphasized that this approach is
consistent with Liu’s reasoning that an equitable remedy
“should be designed to restore the status quo and avoid
being transformed into a penalty.” The panel affirmed that
the relief defendant’s failure to appeal the district court’s
summary judgment order is not excusable under Liu.

Securities Fraud Pleading Standards

Materiality

Second Circuit Reverses Dismissal of Proposed
Class Action Claiming Internet Company Misled
Shareholders About Relisting Plan

Altimeo Asset Mgmt. v. Qihoo 360 Tech. Co., No. 20-3074(2d
Cir. Now. 24, 2021)

The Second Circuit reversed the dismissal of a class
action lawsuit brought by a putative class of investors
against a Beijing-headquartered internet company incor-
porated under the laws of the Cayman Islands and its con-
trolling officers. The complaint alleged that the defendants
violated § § 10(b), 20(a) and 20A of the Exchange Act and
Rule 10b-5 thereunder by, among other things, conceal-
ing from investors their plan to relist the company in the
Chinese public market when they had 16 months earlier
represented in certain proxy materials that the company
was being taken private. These proxy materials allegedly
contained misleading statements that indicated there were
no “current plans, proposals or negotiations” for an “ex-
traordinary corporate transaction,” and that in the future
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the company “may propose or develop plans and propos-
als” to relist on another internationally recognized stock
exchange. The district court dismissed the complaint in its
entirety, finding that it did not plausibly allege a misstate-
ment or omission of material fact sufficient to state a claim
for securities fraud.

On appeal, the Second Circuit disagreed with the
district court’s findings. Specifically, the Second Circuit
focused on the plaintiffs” allegation that, at the time the
proxy materials were sent to the shareholders, the com-
pany’s officers had “already planned to relist Qihoo at a
far-higher valuation in China post-transaction.” In sup-
port, the Second Circuit credited several allegations in
the complaint, including (i) that according to “[a]n expert
in Chinese and United States M&A and capitals market
transactions,” it “typically takes companies at least a full
year on the quickest possible timeline and usually longer,
from the time they first start to consider a backdoor listing
until they reach agreement with a shell company to con-
duct a reverse merger”; and (ii) two recent news articles
reporting that the privatization plan provided to investors
involved in taking the company private included the op-
tion of relisting the company on the Chinese stock market.

The Second Circuit inferred from these allegations,
taken together, that the statements in the proxy materials
that there were “no current plans” to relist the company,
as well as its omission of any such plan, were materially
misleading. The panel determined that because the relist-
ing was announced 16 months after the proxy materials
were issued, it is likely that negotiations for relisting were
already underway at that time, a fact that would have been
material to a reasonable investor.

EDNY Grants Motion To Amend Complaint To

Resolve Inadequate Pleadings
Gordon v. Tencent Music Entm’t Grp., 19-cv-5465 (LDH)
(TAM) (E.D.N.Y. Dec. 27, 2021)

Judge Taryn A. Merkl granted a motion for leave to
amend brought by a putative class of investors alleging
violations of § § 11 and 15 of the Securities Act, § § 10(b)
and 20(a) of the Exchange Act, and Rule 10b-5 thereunder
against the “largest online music entertainment platform
in China”—which had an initial public offering (IPO) in
2018—certain of the company’s officers and directors, and
certain financial firms and advisers that assisted with the
IPO. The first complaint alleged that, in SEC filings related
to the IPO, the company failed to disclose that it was the
subject of an “anti-monopoly investigation” being con-
ducted by the Chinese government. The court dismissed
that complaint, agreeing with the defendants that the com-
plaint failed to plead that any misrepresentations were
made at the time of the SEC disclosures since no inves-
tigation had been confirmed at that point. The plaintiffs
moved to amend.

The court granted the motion for leave to amend be-
cause the proposed amendments addressed the issues with
the original complaint raised in the motion to dismiss. In
particular, the court determined that the proposed amend-
ments were not futile because they provided “facts and
additional context,” including about a meeting that the
defendants had with Chinese authorities before the Chi-
nese government commenced its investigation, sufficient
to give rise to a reasonable inference that the SEC filings
were misleading. The court also noted that the misleading
filings were not “so obviously unimportant to a reason-
able investor that reasonable minds could not differ on the
question of their importance,” and therefore could serve as
the basis of the plaintiffs” claims.

Southern District of Ohio Dismisses Securities
Fraud Claim Against Power Company Connected
to Lobbying Scandal

Nickerson v. Am. Elec. Power Co., No. 2:20-cv-4243 (S.D.
Ohio Dec. 20, 2021)

Judge Sarah D. Morrison dismissed a putative class
action for securities fraud against public utility holding
company American Electric Power Company, Inc. (AEP)
for failing to plead any actionable misrepresentations or
omissions.

The plaintiffs alleged AEP made material misrepresen-
tations and omissions concerning its involvement in pass-
ing a piece of Ohio legislation, House Bill 6. While AEP
initially opposed the bill, it lobbied for the inclusion of a
provision that would benefit it. The final version of the bill
ultimately included the provision. AEP also gave finan-
cially to an organization that in turn contributed to other
entities involved with passing the bill. An alleged large-
scale bribery scheme behind the bill’s passage later came
to light. AEP’s shares fell after its alleged connection with
the scheme through which political contributions became
known. The plaintiffs sued, alleging, in relevant part, one
count of securities fraud under the Exchange Act.

The plaintiffs alleged that several statements made in
AEP earnings calls, responses to analyst questions, corpo-
rate accountability reports, public filings and AEP’s regu-
latory newsletter were materially false or misleading. In
broad strokes, the plaintiffs alleged AEP was not trans-
parent about its lobbying efforts related to the bill and the
company’s political contributions. The plaintiffs alleged
AEP’s statements gave the false impression the bill was le-
gitimately passed and that AEP was not actively involved
in lobbying for the bill. AEP argued the alleged misrepre-
sentations or omissions were not actionable, and the court
agreed.

Applying the heightened pleading standards for fraud
under Federal Rule of Civil Procedure 9(b) and the Pri-
vate Securities Litigation Reform Act of 1995 (PSLRA), the
court noted deficiencies under each category of statements
the plaintiffs identified. In part, the court found that com-
ments made on earnings calls regarding AEP’s failure to
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state why it initially withheld support for the bill were not
material. It noted AEP’s intentions were apparent from its
public actions and statements, and the comments would
not have significantly altered the total mix of information
available to investors. The court further found AEP’s state-
ments discussing the bill in its initial form and the positive
elements from the bill as passed too generic and innocuous
to have misled any reasonable investor.

With respect to a statement that the company was still
analyzing the impact of the bill on AEP, the court found no
reasonable investor would draw from this statement the
misleading impression that AEP did not back the provi-
sion that benefited it, as the plaintiffs contended. As to the
statements in the regulatory newsletter, which the plain-
tiffs did not allege were factually inaccurate, the court
found them merely descriptive and neither false nor mis-
leading. Finally, the court agreed with AEP that the lan-
guage in the corporate accountability reports concerning
AEP’s commitment to transparency and public disclosure
of lobbying activities and political contributions were in-
actionable puffery—corporate aspirations upon which no
reasonable investor would rely. Because none of the identi-
fied statements could form the basis for a claim under the
PSLRA, the court dismissed the plaintiffs’ claim for securi-
ties fraud with prejudice.

Misrepresentations

Eighth Circuit Affirms Dismissal of Securities
Fraud Class Action

City of Plantation Police Officers Pension Fund v. Meredith
Corp., No. 20-3510 (8th Cir. Oct. 18, 2021)

The Eighth Circuit affirmed the dismissal of a puta-
tive class action alleging securities fraud against Meredith
Corp. and several of its executives. The plaintiff’s claims
arose from Meredith’s acquisition of Time, Inc. Meredith’s
share price dropped three times in 2019 after information
emerged indicating difficulties integrating the companies
following the acquisition. The plaintiff’s complaint iden-
tified 138 allegedly false or misleading statements made
by Meredith executives regarding the acquisition and inte-
gration. Meredith moved to dismiss the complaint for fail-
ure to state a claim. The district court granted the motion
to dismiss and denied the plaintiff’s request for leave to
amend. The plaintiff appealed to the Eighth Circuit.

On appeal, the Eighth Circuit summarily concluded
that 137 of the 138 statements alleged in the complaint
were not actionable as either (i) forward-looking state-
ments accompanied by meaningful cautionary statements;
(ii) corporate puffery; or (iii) forward-looking statements,
for which the allegations did not raise a strong inference of
being made with actual knowledge of their falsity.

The court then considered the one remaining alleged
misstatement from Meredith’s then-CEQO in February 2019.
The CEO stated that the company had fully integrated its
human resources, finance and legal departments. The com-

plaint alleged that this statement was false on the basis of a
confidential statement from a former Meredith employee,
who stated that the legacy Meredith employees and legacy
Time employees used different finance software systems
until August 2019.

Although the court found that this statement came
closer to stating a securities fraud claim than the other 137,
it concluded this allegation still fell short of giving rise to
an inference of scienter. The Eighth Circuit noted the for-
mer employee’s confidential statement provided no in-
sight into what the CEO knew about the finance software
systems. The court also indicated the complaint failed to
state with particularity facts supporting the claim that the
use of two software systems was so obvious that the CEO
would have been negligent to turn a blind eye. Instead, it
found more plausible the inference that the CEO lacked
insight into the inner workings of the finance department
consolidation at the time of his statement.

Having determined that the complaint failed to al-
lege any actionable misstatements, the Eighth Circuit af-
firmed the district court’s dismissal of the complaint. The
court also affirmed the denial of leave to amend because
the plaintiff’s proposed new allegation of securities fraud,
raised for the first time in opposition to the motion to dis-
miss, also would not have survived a motion to dismiss.

Northern District of California Denies in Part
Dismissal of Securities Fraud Action, Clarifying
That the Context of Statement Could Mislead
Reasonable Investor

In re Vaxart Inc. Sec. Litig., Case No. 20-cv-05949-VC (N.D.
Cal. Dec. 22, 2021)

Judge Vince Chhabria denied in part a motion to dis-
miss securities fraud claims brought against a vaccine de-
velopment company, its officers and the hedge fund with a
majority stake in the company based on allegedly mislead-
ing statements regarding the company’s ability to mass-
produce a successful coronavirus vaccine.

In June 2020, the company published the first in a se-
ries of eight press releases about its efforts to develop a
coronavirus vaccine, each of which sent the company’s
shares higher. Within a span of 10 days, the company an-
nounced it had initiated a program to develop an oral vac-
cine, reached an agreement with another company to de-
velop and manufacture 1 billion doses of an oral vaccine
and been selected for the U.S. government’s Operation
Warp Speed. The Department of Health and Human Ser-
vices (HHS) later confirmed the federal government had
not chosen Vaxart as one of its leading vaccine develop-
ers; instead, the company had been selected to participate
only in a nonhuman primate challenge study organized
and funded by Operation Warp Speed. While Vaxart had
disclosed that information, it did so only in small print in
the press release in question. The clarifying statement by
HHS allegedly caused Vaxart’s stock price to decline. The
plaintiffs, purported investors, brought securities fraud
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claims under § 10(b) of the Exchange Act and Rule 10b-5
thereunder against Vaxart, its officers and the hedge fund,
alleging that the defendants made misleading statements
to the investing public regarding the company’s progress
in developing a coronavirus vaccine.

The district court denied the defendants” motion to
dismiss in part. The court concluded that the complaint
failed to sufficiently plead that the hedge fund that sold
shares in the wake of the misleading statements was liable
for the alleged misstatements, and it determined that the
hedge fund did not “make” the statement under Janus, nor
did it disseminate any of Vaxart’s press releases. However,
with respect to the company and its officers, the court con-
cluded that the plaintiffs had adequately alleged the de-
fendants knowingly misled the investing public about the
company’s progress in developing a vaccine.

First, the court concluded that the plaintiffs’ complaint
adequately alleged that the statements in the press releases
would have misled a reasonable investor. The information
Vaxart made available to the market in its press releases,
within the broader context of the government steadily an-
nouncing recipients of Operation Warp Speed, materially
misled the investing public that it was pioneering a suc-
cessful coronavirus vaccine. The court found that the com-
plaint plausibly alleged Vaxart designed its press release
with truthful statements that would take advantage of the
health care environment in order to mislead investors.

Second, the court found that the complaint had ad-
equately alleged scienter by pleading facts permitting a
strong inference that defendants were acting with intent
to mislead and elicit an unduly favorable reaction by the
market. Specifically, the plaintiffs plausibly alleged that
the defendants knew the company had not been selected
to receive federal funding through Operation Warp Speed
and that its manufacturing company did not have the reg-
ulatory capacity nor personnel to produce 1 billion doses
of the vaccine.

Particularity

District of Colorado Denies Motion for
Reconsideration, Dismissing Alleged Price-Fixing
Conspiracy Claims Brought by Putative Class of
Investors

Hogan v. Pilgrim’s Pride Corp., Civil Action No. 16-cv-
02611-RBJ (D. Colo. Nov. 29, 2021)

Judge R. Brooke Jackson denied a motion for reconsid-
eration of the court’s order and judgment dismissing a sec-
ond amended complaint filed by a putative class of inves-
tors against a leading broiler chicken producer and certain
of its executives. The second amended complaint (SAC)
alleged that the defendants violated § § 10(b) and 20(a)
of the Exchange Act and Rule 10b-5(a) and (c) thereunder
by concealing the company’s participation in a price-fix-
ing conspiracy that began as early as 2007 and continued
through at least November 2016. The SAC alleged that the

defendants instead falsely attributed the company’s suc-
cess to operational improvements, artificially inflating the
company’s share price.

In March 2018, the court granted the defendants” mo-
tion to dismiss the plaintiffs’ first amended complaint for
failure to “plead the underlying antitrust conspiracy with
sufficient particularity.” The plaintiffs moved for reconsid-
eration of that order based in part on a Northern District
of Illinois case that they characterized as an “intervening
change in the law.” The court denied the motion but grant-
ed the plaintiffs leave to amend their complaint. In June
2020, more than a year and a half after leave to amend was
granted, the plaintiffs filed the SAC. They argued that the
amended complaint was justified by the “genuinely new
fact” of a recent federal grand jury indictment in Colorado
of certain broiler chicken-producing company executives
for their role in a price-fixing and bid-rigging conspiracy
between 2012 through 2017. The court dismissed the SAC,
agreeing with the defendants that the § 10(b) claims were
time-barred by the five-year statute of repose for securities
fraud actions and that the lead plaintiff lacked standing to
bring any remaining claims. The court rejected the plain-
tiffs” argument that the “continuing fraud exception” or
“relation back” claims under Rule 15(c) rendered the com-
plaint timely. The plaintiffs moved for reconsideration.

The court denied the motion, again rejecting the
plaintiffs’ argument regarding “relation back” because
the plaintiffs had failed to raise any new issues that they
did not or could not have made in their opposition to the
motion to dismiss. The court found that it did not com-
mit “clear error” by ignoring the plaintiffs” second claim,
which asserted “scheme liability” under Rules 10b-5(a)
and (c), because (i) it was an entirely new argument that
was not made in response to the defendants” motion to dis-
miss; and (ii) “scheme liability”—which generally applies
to “deceptive conduct rather than deceptive statements”—
was inapposite to the facts of this case.

Scienter

Second Circuit Vacates and Remands Dismissal for
Reconsideration of Scienter Pleading

In re Hain Celestial Grp., Inc. Sec. Litig., Docket No. 20-1517
(2d Cir. Dec. 17, 2021)

The Second Circuit vacated and remanded a lower
court’s dismissal of a securities fraud claim against a health
food company and four former or present officers. The
complaint alleged violations of § § 10(b) and 20(a) of the
Exchange Act and Rule 10b-5 thereunder arising from pub-
lic statements that the company’s growth was attributable
to increased demand for the company’s products, when
demand was actually shrinking and sales were maintained
through “channel stuffing” (“offering large and unsustain-
able incentives such as price reductions and an absolute
right to return unsold products”). The complaint alleged
that the defendants failed to disclose the channel stuffing
and how it artificially inflated sales figures, such that when
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the practice was finally revealed through a series of disclo-
sures—including the company’s announcement of an in-
ternal investigation into its historical financial results and
an SEC investigation—the company’s stock price fell. The
complaint also alleged that the channel stuffing amounted
to a scheme to defraud investors. The lower court dis-
missed the complaint for failure to allege scheme liability
for a violation of Rule 10b-5(a) and (c) and to adequately
allege scienter for a violation of Rule 10b-5(b).

The Second Circuit reversed the dismissal because the
lower court failed to consider whether the complaint ad-
equately alleged that Rule 10b-5(b) had been violated. The
lower court had reasoned that because the channel stuffing
practices were not wrongful, there could be no violation
of clause (b), as “it would be incongruous for the court to
have concluded that it was done with a wrongful state of
mind.” The Second Circuit found that the lower court erred
by failing to assess the “total weight of the circumstantial
allegations together with the allegations of motive and op-
portunity” in considering whether scienter had been ad-
equately pled. The Second Circuit therefore remanded the
case for the lower court to consider whether scienter had
been adequately pled.

Second Circuit Upholds Dismissal of Securities
Fraud Claim for Failure To Plead Scienter
Lehmann v. Ohr Pharm., Inc., No. 20-4185-cv (2d Cir. Dec.
16, 2021)

In a summary order, the Second Circuit affirmed the
dismissal of claims brought by a putative class of investors
against a pharmaceutical company and certain of its offi-
cers under § § 10(b) and 20(a) of the Exchange Act and Rule
10b-5 thereunder, alleging that the defendants made mis-
leading statements about clinical trial results involving the
company’s experimental drug Squalamine. The clinical tri-
al evaluated whether Squalamine, combined with another
drug already approved by the Food and Drug Adminis-
tration (FDA), Lucentis, would treat “wet” age-related
muscular degeneration better than Lucentis alone. These
claims had been previously dismissed by the district court
in Lehmann v. Ohr Pharm. Inc., 18 Civ. 1284 (LAP), 2019 WL
4572765 (S.D.N.Y., Sep. 20, 2019). The Second Circuit had
then affirmed that dismissal and remanded the case to the
district court to determine whether to grant leave to file a
second amended complaint in Lehmann v. Ohr Pharm., Inc.,
830 F. App’x 349 (2d Cir. 2020). On remand, the plaintiffs
filed a series of letters, which the district court judge con-
strued collectively as a motion for leave to amend and de-
nied, dismissing the claims for a second time. The plaintiffs
appealed, raising procedural and substantive arguments.

The Second Circuit rejected the plaintiffs” procedural
argument that the district court had improperly construed
its pre-motion letters as a motion for leave to amend. The
Second Circuit held that as long as a plaintiff’s letters are
“sufficiently detailed” and the plaintiff is given the op-
portunity to respond to a defendant’s counterarguments,

a district court does not abuse its discretion for construing
the letters as a motion. The Second Circuit also rejected the
plaintiffs” argument that the district court had improperly
determined that any amendment would be futile, ruling
that the plaintiffs failed to allege that the defendants “were
at least as likely as not” to have acted with scienter. The
Second Circuit rejected the plaintiffs” argument that the
defendants were reckless in touting the efficacy of Squal-
amine when they knew that the reliability of the study’s
control variable (i.e., with Lucentis alone) was uncertain
and inconsistent with previous Lucentis-only studies. The
Second Circuit determined that, while the plaintiffs inter-
preted prior studies of Lucentis as inconsistent with the
control study, they did not allege any facts suggesting
that the defendants “reached or should have reached” the
same conclusion. The Second Circuit noted that the plain-
tiffs failed to point to any reports concluding that previous
Lucentis studies had results “inconsistent with or better”
than those provided in the defendants’ clinical trial and
determined that the plaintiffs had failed to adequately al-
lege scienter.

Second Circuit Affirms Dismissal of Proposed
Class Action Claiming Pharmaceutical Company
Misrepresented FDA Feedback on New Drug

In re Alkermes Pub. Ltd. Sec. Litig., 21-801-cv (2d Cir. Dec. 7,
2021)

A Second Circuit panel affirmed the dismissal of a
class action lawsuit brought by a putative class of investors
against a pharmaceutical company and several of its of-
ficers. The complaint alleged that the defendants violated
§ § 10(b) and 20(a) of the Exchange Act by misrepresent-
ing feedback that the company had received from the FDA
on the company’s new drug and its clinical trial protocols.
The complaint alleged that because of those misrepresenta-
tions, investors were surprised when the FDA publicly dis-
closed its concerns and the FDA advisory committee voted
against approving the drug. The district court dismissed
the complaint for failing to sufficiently plead scienter.

On appeal, the Second Circuit agreed with the district
court’s finding that the allegations in the amended com-
plaint did not give rise to a strong inference of reckless-
ness, and thus the amended complaint had failed to plead
scienter. Specifically, the Second Circuit determined that
the defendants” public disclosures did not mischaracter-
ize the FDA'’s rejection of the company’s novel approach to
providing evidence of efficacy for a new drug in its Phase 3
clinical trial design. The panel credited several correspon-
dences between the company and the FDA and other pub-
lic disclosures regarding the company’s novel approach,
and the risk of FDA inflexibility in accepting the new de-
sign. The panel held that this evidence, far from raising
a strong inference of scienter, instead supported the more
cogent nonfraudulent inference that the defendants were
optimistic about the FDA’s review.
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The Second Circuit also rejected the plaintiffs” argu-
ment that the defendants” omission of the FDA’s comments
that it “did not agree” with the use of “averaging” to prove
the drug’s efficacy gave rise to a strong inference of reck-
lessness. Instead, the panel held that the company had ap-
propriately disclosed it would give the FDA “all the data
available for . . . review” so the FDA could “analyze the
data however they choose.” Finally, the Second Circuit re-
jected the plaintiffs” argument that the company had mis-
characterized the FDA'’s objection to the company’s use of
post hoc data to show efficacy. The panel determined that
because the FDA has publicly declared post hoc analysis to
be merely “exploratory,” and since the company’s public
disclosures concerning post hoc analyses were consistent
with that, investors understood that those results were less
significant.

Fourth Circuit Affirms Dismissal of Shareholder
Suit Against Information Technology Company
for Failure To Adequately Plead Scienter

KBC Asset Mgmt. NV v. DXC Tech. Co., 19 F.4th 601 (4th
Cir. 2021)

Plaintiffs KBC Asset Management NV, Arbejdsmarke-
dets Tillaegspension and the City of Warren Police and Fire
Retirement System appealed the dismissal of their class ac-
tion suit against defendants DXC Technology Company
(DXC) and two of its executives under § § 10(b) and 20(a)
of the Exchange Act and Rule 10b-5 thereunder.

The plaintiffs alleged that they bought DXC shares
at an inflated price after the defendants made false and
misleading statements concerning DXC’s financial health.
DXC released a press statement on February 8, 2018, an-
nouncing positive financial results. Months later, on No-
vember 6, 2018, the company decreased its projected rev-
enue guidance to shareholders by approximately $800
million. The plaintiffs, who bought DXC shares between
the February announcement and November revision, al-
leged that the defendants knew that cost-cutting measures
implemented in 2018 undermined the company’s ability to
generate revenue, but they omitted or mispresented this
information. The plaintiffs filed a complaint based on these
allegations and the district court dismissed the complaint,
holding that the plaintiffs failed to allege the defendants’
statements were actionable or that the defendants acted
with scienter. The plaintiffs appealed.

The Fourth Circuit affirmed the district court’s dis-
missal, evaluating in turn the different categories of state-
ments challenged by the plaintiffs and ruling that they
had failed to allege facts supporting a strong inference of
scienter. With respect to allegations a former company ex-
ecutive made in a separate lawsuit that they had warned
DXC that cutting costs would harm customer satisfaction,
the court found these allegations represented mere busi-
ness disagreements over an action the former employee
was asked to carry out, rather than knowledge amounting
to scienter.

With respect to statements of unnamed former com-
pany employees who allegedly believed DXC was heading
in the wrong direction before and during the class period,
the court concluded that the statements were vague and
conclusory, and otherwise failed to demonstrate that the
witnesses passed their concerns on to the defendants. The
court also found that even if the former employees were
ultimately correct that the defendants made “unwise busi-
ness decisions,” such mistakes could not support a strong
inference of scienter.

The court also concluded that alleged stock sales by
the executive defendants during the class period did not
sufficiently demonstrate scienter. The court concluded that
one executive’s stock sales were not large enough to raise a
strong inference of scienter, and the other executive’s sales
were substantially smaller than the amount of stock he
sold during a control period where he was not alleged to
have engaged in wrongdoing. In light of these mitigating
circumstances, the court did not draw a strong inference
of scienter.

Regarding the plaintiffs’ asserted “core-operations
theory,” the court ruled that the theory had not been suf-
ficiently presented and lacked specific facts demonstrat-
ing the defendants” knowledge of problems within the
company. Finally, with respect to the temporal proximity
between DXC’s positive statements and its ultimate dis-
closures of revised revenue guidance (allegedly less than
three months), the court stated that temporal proximity
alone could not support a strong inference of scienter. The
court asserted that the plaintiffs, in effect, were improperly
attempting to plead fraud by hindsight.

The court also found other mitigating factors existed,
effectively weakening the plaintiffs’ ability to allege sci-
enter, including (i) the plaintiffs’ own allegations offered
an innocent and plausible explanation of DXC’s financial
struggles; and (ii) the defendants previously announced
risks and newly discovered weaknesses to investors in a
timely manner. After evaluating these factors in conjunc-
tion with the plaintiffs” allegations, the court held that the
plaintiffs had failed to satisfy the PSLRA’s heightened bur-
den for pleading scienter.

SPAC Litigation

Court of Chancery Denies Motion To Dismiss in
Novel Application of Fiduciary Duty Principles in
SPAC Context

In re MultiPlan Corp. S’holders Litig., C.A. No. 2021-0300-
LWW (Del. Ch. Jan. 3, 2022)

Vice Chancellor Lori W. Will denied motions to dis-
miss claims for breach of fiduciary duty against a special
purpose acquisition company’s (SPAC) sponsor and its di-
rectors, as well as for aiding and abetting breach of fidu-
ciary duty against its financial advisor.
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Churchill was a SPAC founded and controlled by Mi-
chael Klein through a sponsor entity (the Sponsor). Ac-
cording to the plaintiffs, the SPAC’s directors were alleged-
ly hand-picked by Mr. Klein and given economic interests
in the Sponsor. Churchill’s 2020 IPO was priced at $10 per
unit, consisting of one share of Class A stock and a quar-
ter of a warrant. After the IPO, Churchill’s equity structure
consisted of Class A shares held by public stockholders
and Class B “founder” shares purchased by the Sponsor
for a nominal capital contribution and convertible to Class
A shares if the SPAC closed a transaction. The Class A and
Class B shares represented 80% and 20% of the SPAC’s
outstanding equity, respectively. In the event that a trans-
action was not accomplished within 24 months, the SPAC
would liquidate, and Class A shareholders would receive
their pro rata share of the amount from the IPO plus in-
terest, equal to $10.04. In contrast, the Sponsor’s Class B
shares would expire absent a deal. The warrants held by
both Class A and Class B stockholders would also expire
without a deal. However, if the SPAC proposed a business
combination, Class A stockholders could choose to exer-
cise a redemption right for their Class A shares for $10.04
and would retain their warrants, regardless of whether
they voted in favor of the deal.

The SPAC identified MultiPlan as its acquisition target
and retained The Klein Group LLC, an entity controlled
by Mr. Klein, as its financial advisor. The SPAC did not
obtain an independent third-party valuation of Multi-
Plan or a fairness opinion. The merger proxy statement
sought stockholder approval and also informed Class A
stockholders about their ability to redeem their shares.
Stockholders overwhelmingly approved the deal. After
the merger closed, the newly public MultiPlan’s stock
dropped significantly based on a report from an equity re-
search firm about MultiPlan’s largest customer forming a
competitor entity, which was not disclosed in the proxy.
The complaint followed, asserting class claims for breach
of fiduciary duty against the SPAC directors, Mr. Klein, the
SPAC’s chief financial officer, and The Klein Group.

The court concluded that the entire fairness standard
of review applied for two reasons. First, the court held that
it was reasonably conceivable that the de-SPAC (a merger
of the target company with the SPAC) was a conflicted
controller transaction. The parties agreed that Mr. Klein—
through the Sponsor—controlled the SPAC, and the court
concluded that “[t]he well-pleaded allegations in the Com-
plaint highlight a benefit unique to Klein,” emphasizing
that on the date the merger closed, the Sponsor’s invest-
ment was worth $356 million—"representing a 1,219,900%
gain on the Sponsor’s $25,000 investment.” However,
“[t]hese figures would have dropped to zero absent a
deal.” In contrast, Class A stockholders would have re-
ceived $10.04 per share if the SPAC failed to consummate
a transaction and liquidated, or if they had redeemed their
shares. Thus, the court concluded that there was a “poten-
tial conflict between Klein [and the Sponsor] and public

[Class A] stockholders resulting from their different incen-
tives in a bad deal versus no deal” at all.

Second, the court held that there were reasonably con-
ceivable allegations that the SPAC board was conflicted
because the SPAC’s directors, through their economic in-
terests in the Sponsor, “would benefit from virtually any
merger—even one that was value diminishing for Class A
stockholders—because a merger would convert their oth-
erwise valueless interests in Class B shares into shares of
Public MultiPlan.” The court also held that the complaint
adequately pled that a majority of the board was conflicted
because its members were not independent from Mr. Klein.

The court then held plaintiffs pleaded that the proxy
contained false and misleading disclosures with sufficient
particularity to survive a motion to dismiss. The proxy al-
legedly “did not disclose that MultiPlan’s largest customer
was UHC and that UHC was developing an in-house al-
ternative to MultiPlan that would both eliminate its need
for MultiPlan’s services and compete with MultiPlan . . .
Based on the plaintiffs’ allegations, it is reasonably con-
ceivable that a Class A stockholder would have been sub-
stantially likely to find this information important when
deciding whether to redeem her Churchill shares.”

Finally, the court held that the complaint alleged non-
exculpated claims for breach of fiduciary duty against the
SPAC’s directors “because the Complaint alleges that the
director defendants failed, disloyally, to disclose informa-
tion necessary for the plaintiffs to knowledgably exercise
their redemption rights.” The court also sustained claims
against Mr. Klein in his capacity as the SPAC’s controlling
stockholder and as CEO of the SPAC. However, the court
dismissed claims against the SPAC’s CFO. The court also
sustained an aiding and abetting allegation against The
Klein Group.

Standing

Northern District of California Denies Motion To
Dismiss, Clarifies Shareholder Standing as Forced
Seller

Quinan v. Kleinberg, Case No. 21-cv-05295-JCS (N.D. Cal.
Now. 26, 2021)

Judge Joseph C. Spero denied a motion to dismiss,
holding that a shareholder whose shares were forcibly
liquidated in a reverse stock split had standing to bring
claims under Rule 10b-5, despite not being a bona fide pur-
chaser or seller of securities who based his purchase or sale
on alleged fraudulent activity.

This case involved a company with five sharehold-
ers, three of whom were directors and the defendants in
this case. Two of the directors wanted to buy out the other
three shareholders and reached an agreement to purchase
the shares owned by one of the nondirector shareholders.
Then they engaged in negotiations to buy out the third di-
rector. The defendants commissioned Stonebridge Adviso-
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ry Inc. to value the company for “partner buyout purpos-
es” and claimed to use this valuation to determine an offer
price to buy the shares of the one remaining nondirector
shareholder, who is the plaintiff in the case. The plaintiff
refused the purchasing defendants’ offer to buy his 50,000
shares. When he refused, the defendants allegedly decided
to forcibly purchase the plaintiff’s shares through a reverse
stock split, which would be put to a shareholder vote.
Under the terms of the 1:75,000 stock split, shareholders
would receive one share of the company’s newly issued
stock for every 75,000 shares that they owned. Importantly,
all fractional shares would be liquidated. Thus, the plain-
tiff would own only two-thirds of a share of the newly
issued stock, and his fractional share would therefore be
liquidated. The defendants, who owned a majority of the
shares, voted in favor of the reverse stock split.

The plaintiff sued, alleging that the defendants justi-
fied the reverse split on the basis of a valuation that they
knew to be inaccurate, using much lower estimates of the
company’s value to negotiate the buyout price. The plain-
tiff brought securities fraud claims under Section 10(b) of
the Exchange Act and Rule 10b-5 thereunder, alleging that
the defendants made misleading statements in connection
with the company’s purchase of the plaintiff’s shares.

The defendants moved to dismiss, arguing that the
plaintiff lacked standing under Rule 10b-5 because he was
not a bona fide purchaser or seller of shares who based his
purchase or sale on alleged fraudulent activity. The district
court rejected that argument, finding that the plaintiff had
standing based on the forced seller doctrine.

Under the forced seller doctrine, a shareholder plain-
tiff has standing if he or she was forced “as a matter of
law to sell” their shares, or forced to fundamentally change
the nature of their investment as a result of a fraudulent
scheme. Here, the court found that the plaintiff had stand-
ing under the forced seller doctrine because the defen-
dants’ vote on a reverse split meant that the plaintiff could
not continue to hold his shares, which were involuntarily
liquidated.

The court also rejected the defendants” argument that
the forced seller doctrine did not apply because the plain-
tiff “had plenty of opportunity to make decisions regard-
ing his investment.” The court noted that the defendants
failed to cite any authority that a rejection of a previous
offer to purchase shares made a subsequent liquidation of
his shares volitional. The court similarly found unpersua-
sive the defendants” arguments that the plaintiff’s failure
to attend the shareholder meeting where the reverse split
vote occurred, or his failure to cash the check that was
sent to him when his shares were liquidated, prevented
the plaintiff from invoking the forced seller doctrine. The
court concluded that the doctrine was available because
the plaintiff was required, as a matter of law, to sell his
shares as a result of the defendants” allegedly fraudulent
scheme.
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Book Review

Commercial Litigation in New York State Courts

5th Edition, by Robert L. Haig

Reviewed by Samuel F. Abernethy and Ted G. Semaya

e

Robert L. Haig has done it again with the fifth edition
of Commercial Litigation in New York State Courts, published
in October 2020. Increasing the deeply talented bench of
jurists and practitioners to a corps of 256 principal authors,
Haig & co. have vastly expanded the work to 10 volumes,
including 28 new chapters.

This is a very different animal from its forebears, al-
though its evolution has been consistent and relentless.
Haig, a litigation partner at Kelley Drye & Warren, with
numerous positions and honors, is the chair of the Com-
mercial Litigation Advisory Council, being one of the ar-
chitects of the Commercial Division of the New York State
Supreme Court. The three-volume 1995 debut edition of
the treatise was the first step-by-step “how-to” book for
litigators in New York State courts and became indispens-
able for a generation of litigators.

The fifth edition maintains those distinctions, but it
has become much more, and for many more members of
the bar than litigators. It remains a uniquely useful guide
into areas with which practitioners are not familiar, not
least due to its frequent integration of the discussion of
substantive law with procedure. Add the yet broader
scope of business subjects and analyses of objectives, op-
tions, and strategies from different perspectives and you
have a tool not only helpful to litigators but equally useful
to business law practitioners.

The core of the treatise (the first 66 chapters) remains a
description of the rules and procedures and advice on the
practice of commercial litigation for the life of a case from
pleading preparation, through trial, appeal, settlement,
and judgment enforcement. It is a detailed, practical guide
for litigators and the lawyers who work with them.

There is much in these chapters for the business law-
yer, whose partnership with the litigator in charting litiga-
tion strategy cannot be overstated. For example, whether
considering a claim or responding to one or to a regulatory
inquiry, the client’s business lawyer is the first on the scene,
and the chapter on the investigation of the case ably cov-
ers the basics, such as protecting privilege. Similarly, as to
drafting contract dispute resolution clauses and advising
clients on where to file suit, the fifth edition adds Delaware
and foreign courts to its previous comparison of New York
with federal courts. These chapters are sufficiently detailed
and annotated for a litigator but provide clear comparisons
and strategic considerations for the non-litigator.

The comparison with foreign courts includes England
and Wales, Australia, France, Germany, and Russia. It con-
tinues the series” recognition that New York courts are in
global competition for dispute resolution work with for-
eign courts and with private dispute resolution services.
It thus helps to educate the increasing cadre of consumers
of such services in company general counsel and litigation
departments and in law firms. In this connection, added
to its previous chapters on suing or representing foreign
corporations in New York state courts and international
arbitration, is the comparison with foreign courts as well
as a chapter on cross-border litigation. While no substitute
for international litigation and dispute resolution practice
materials, the set alerts the reader to important issues and
provides references for further study.

Next in the set one finds chapters covering litigation
avoidance and alternatives including negotiation, media-
tion and other nonbinding ADR, arbitration, including
international arbitration, and even business matters sur-
rounding litigation decisions such as crisis and public
relations management. Then the treatise moves into an
expanded treatment of litigation management subjects in-
cluding techniques for expediting and streamlining litiga-
tion, litigation management by judges (new), corporations
and law firms and the litigation finance and technology
subjects of third-party litigation funding (new), litigation
technology and artificial intelligence (new).

Haig adds chapters on subjects acknowledged to be
unconventional for a conventional litigation treatise but
which he views as important to commercial litigators re-
garding the “business” of litigation practice and profes-
sional growth and development of commercial litigators.
These chapters include marketing to potential business
clients, teaching litigation skills, career and practice devel-
opment, and diversity and inclusion. They are filled with
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sound advice, some new and some tried and true. These
chapters are well written and surprisingly comprehensive
(if duplicative from time to time) and include practical
advice.

Sixty-four of the 68 next and final chapters housed in
more than four volumes cover a wide array of substantive
law matters. This is a gold mine for the business lawyer.
The subjects include those you would expect, such as con-
tracts, sale of goods, insurance, banking, and M&A, but
also such industry-specific titles as sports, energy, not-for-
profit institutions, health care institutions, e-commerce and
social media. Among the new chapters are those on private
equity, gaming, joint ventures, limited liability companies,
valuation of a business and valuation of real property.

To take an example, the securities litigation chapter be-
gins with an overview of the types of securities litigation
and pleading considerations for plaintiffs and defendants,
given the federal statutory scheme strongly favoring fed-
eral jurisdiction. In an illustration of the care given to the
coordination of related subjects in the treatise, the chapter
first advises that two of the four types of securities litiga-
tion are treated in the separate chapters on, respectively,
shareholder derivative actions and broker-dealer litigation
and arbitration. The chapter discusses federal jurisdiction,
preemption, and removal of class actions, state statutory
claims, and claims by large and sophisticated investors.

Are you Updated?

Don't miss any of the latest news,

announcements, publications, and info from
NYSBA. Please take a moment to check and &
update your contact information to help us

serve you better.

While a full examination of all the involved issues is be-
yond the scope of the chapter, it is a good introduction and
overview, reasonably annotated and ends with a useful
checklist.

Commercial litigators, business lawyers, in-house
counsel, and lawyers of nearly every other stripe will con-
tinue to learn new areas, find procedural and substantive
practical roadmaps and tips and references for further
guidance related to all things which touch commercial liti-
gation in New York State courts and beyond. The fifth edi-
tion is available hardbound from Thomson Reuters, which
publishes it in a unique joint venture with the New York
County Lawyers Association, and digitally on the Westlaw
online legal research platform.

Samuel E. Abernethy is a retired counsel with the
firm of Offit Kurman. He is a past chair of the NYSBA
Electronic Communications Committee and of the Busi-
ness Law Section and a past member of the NYSBA Ex-
ecutive Committee.

Ted G. Semaya is a principal with Offit Kurman,
where he focuses on complex and international business
litigation. He is a past chair of the International Litiga-
tion Committee of the NYSBA Commercial and Federal
Litigation Section.
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Business Law Section Committee Chairs

(as of June 1, 2022)

Banking Law

Aaron Iovine
Cross-River Bank

Fort Lee, NJ
aaron.iovine@gmail.com

Bankruptcy Law

George Angelich

Arent Fox LLP

New York, NY
george.angelich@arentfox.com

Business Organizations Law
Stephen L. Brodsky

Kaufman Dolowich & Voluck, LLP
Woodbury, NY
sbrodsky@kdvlaw.com

Derivatives and Structured Products
llene Froom

Reed Smith

New York, NY
ifroom@reedsmith.com

Diversity (Special Subcommittee)
Taa Grays

MetLife

New York, NY
tgraysbarmail@gmail.com

Energy and Climate

Paul Ghosh-Roy

Long Island Power Authority
pghosh-roy@lipower.org

ESG

David Curran

Paul, Weiss, Rifkin, Wharton & Garrison LLP
New York, NY

dcurran@paulweiss.com

Linda Kleftodimou Smith
Fiera Capital

New York, NY
lindaklsmith@gmail.com

Franchise, Distribution and Licensing Law
David Azrin

Gallet Dreyer & Berkey LLP

New York, NY

dta@gdblaw.com

Insurance Law

Sanjiv Tata

Mayer Brown LLP

New York NY
stata@mayerbrown.com

Legislative Affairs

Michael A. deFreitas

C. Moran & Associates, P.C.
Williamsville, NY
mdefreitas@moranlawyers.co

Membership
Sarah Gold

Gold Law Firm
Albany, NY
sg@goldlawny.com

Nandy Millette
Linklaters LLP
New York, NY
nandy.millette@linklaters.com

Mergers and Acquisitions
David Lallouz

Bruderman & Company
david.lallouz@gmail.com

Not-for-Profit Corporations Law
Judy Siegel

Pro Bono Partnership

White Plains, NY
jsiegel@probonopartner.org

Private Fund Subcommittee

Anastasia Rockas

Skadden, Arps, Slate, Meagher & Flom LLP
New York, NY
anastasia.rockas@skadden.com

Securities Regulation
Joseph Danowsky
Wolfe Research

New York, NY
jdanowsky@yahoo.com

Scott M. Miller
Sullivan & Worcester
New York, NY
smiller@egsllp.com

Technology and Venture Law
Luca Melchionna

Melchionna PLLC

New York, NY
lemm@melchionnalaw.com

Wine, Beer and Spirits Law
Jay L. Hack

Gallet Dreyer & Berkey, LLP
New York, NY
jlh@gdblaw.com
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Committee Reports

Banking Law

No report received.
Scott E. Wortman, Chair

Bankruptcy Law

It is our privilege to announce that George P. Angelich, a
partner in the bankruptcy and financial restructuring prac-
tice at Arent Fox LLP in New York, NY, has been designat-
ed to assume the chair of the Bankruptcy Law Committee
of the Business Law Section of the New York State Bar
Association.

George represents debtors, committees of unsecured
creditors, secured creditors, and lenders in bankruptcy
reorganization and liquidation proceedings, and, among
his many other accomplishments, is the editor of the
American Bankruptcy Institute’s textbook entitled Retail
and Office Bankruptcy Landlord/Tenant Rights. In addition,
George has participated as a panelist in a number of CLE
programs presented by this committee over the past two
years, which are available for viewing on demand on the
NYSBA website:

Bankruptcy Practice and Procedure During the
Covid-19 Pandemic (05/20/2020)

Defending Preferential Transfer Cases (Webinar)
(8/10/2020)

Time Bombs in Bankruptcy (Traps for the Unwary)
(10/22/2020)

Forensic Accounting and Valuation Tools
(11-17-2020)

Bankruptcy and Virtual Lawyering
(12-10-2020)

Saving Small Businesses, Subchapter V — A Lifeline &
Toolkit (4/16/2021 and 04/23/2021)

Business Bankruptcy Basics Program, Parts I & 11
(6/25/2021 and 6/28/2021)

Introduction to Distressed Company M&A — Bankruptcy
Code 363 Sales (10/7/2021)

We invite those of you who either are or wish to be-
come NYSBA members and who wish to participate in
Bankruptcy Committee meetings and CLE programs to
provide us with your current complete contact informa-
tion so that we can keep you apprised of future committee
meetings and events and encourage you to participate in
formulating agendas and CLE programs.

Mark B. Brenner, Chair

Business Organizations Law

We have commented upon and issued a statement sup-
porting legislation repealing the publication requirements
of the New York Limited Liability Company Law and held
three CLEs on business law topics. In the coming year, we
will continue to advocate for the repeal of the publication
requirement, and apprise the EC of developments, hold
CLEs on business law issues and solicit articles on topics
of interest to business attorneys, owners and executives.

Stephen L. Brodsky, Chair

Derivatives and Structured Products

No report received.

David Lucking, Chair

Diversity (Special Subcommittee)

No report received.

Taa Grays, Chair

Energy and Climate

No report received.

Paul Ghosh-Roy, Chair

ESG

The ESG Committee participated in the annual fall meeting
of the Business Law Section in October 2021 and assisted
in organizing a panel on “Corporate Purpose: Stakeholder
vs. Shareholder Primacy in Business Law Today.” The
panel was moderated by Robert Mascola, an ESG commit-
tee member and, at the time of the event, a Senior Director
of the Program on Corporate Ethics and Compliance at
Fordham University School of Law. The ESG Committee
also participated in the annual winter meeting of the
Business Law Section in January 2022. David Curran, the
co-chair of the ESG Committee, moderated a panel entitled
“Where Does New York Stand in the Competition Among
States and Regions for Business.”

The ESG Committee has scheduled two programs for
early summer 2022. The first program will focus on the
new “SEC Proposed Rule on Climate-Related Disclosures”
and the second on the use of “Data Science for Measuring
Impact and Conducting Successful Engagements with
Portfolio Companies.”

Linda K. Smith, Co-Chair
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Franchise, Distribution and Licensing Law

No report received.

Breton H. Permesly, Chair

Insurance Law

No report received.
Sanjiv Tata, Chair

Legislative Affairs

The Legislative Affairs Committee works with the NYSBA
Governmental Relations Department to monitor legislative
activity of interest to the Section, and works with Section
leadership and other Section committees in preparing
comments on pending legislation and proposals for new
legislation. We have also provided testimony to legislative
committees. Bills supported by the Section are regularly
enacted. The Section is an important voice in business law
legislative activity in this state.

Michael A. deFreitas, Chair

Membership

No report received.

Jessica Thaler Parker, Chair

Mergers and Acquisitions

The Mergers and Acquisitions Committee has had a
busy and successful start to 2022. On Feb. 25, Chairman
David Lallouz, Head of M&A and Chief Legal Officer of
Bruderman & Co., moderated a CLE on M&A Trends 2021-
22, presented by Dennis O’Rourke and Tina Kassangana
of Morritt Hock & Hamroff LLP and Matthew Hull,
Managing Director at Bruderman. The presentation fo-
cused on legal developments, practice developments and
market trends on the heels of COVID’s impact on valua-
tions and risk, and other rapidly moving market forces.

On May 12, Mr. Lallouz moderated a mock negotiation of
a middle market private equity acquisition, presented by
Finn Dixon & Herling LLP partners Neil Ruben and Austin
Pendelton, covering the lifespan of a transaction from LOI
to closing.

Committee leadership looks forward to providing frequent
exciting content for NYSBA members throughout the year.

David Lallouz, Chair

Not-for-Profit Corporations Law

No report received.

David A. Goldstein, Chair

Securities Regulation

The Securities Regulation Committee has maintained an
active schedule of meetings, focusing on recent regulatory
priorities and other matters of timely interest. Below is a

list of the programs held to date in 2022; additional pro-
grams are being scheduled for later in the year.

2022 Meetings

* March 2: Securities Enforcement Update
https:/ /nysba.org/events/
securities-enforcement-update/

* March 24: Cross-Border Regulatory Priorities
https:/ /nysba.org/events/
cross-border-regulatory-priorities/

e May 11 and 12: Recent SEC Rulemaking Initia-
tives, Part I and Part II

* May 11 - Part I: Implementation of the Marketing
Rule and Cyber-security Proposal

* May 12 - Part II: Form PF Amendment and Private
Fund Adviser Proposals

Tram N. Nguyen, Chair

Wine, Beer and Spirits Law

The Wine Beer and Spirits Law Committee had an aus-
picious beginning in January 2020, when we combined
a continuing legal education program on SCOTUS deci-
sions on interstate alcohol shipments with what we refer
to as a “product tasting.” It was our intention to continue
with quarterly meetings that combined a one-hour CLE
program with a one-hour social program involving net-
working and the use of the products that are the subject of
our committee. Unfortunately, COVID intervened and al-
though we have had two remote meetings since then, one
involving a wine tasting led by a winemaker in California
and the other involving a beer tasting led by a brand rep-
resentative from the Ommegang brewery in Cooperstown,
our ability to engage in face-to-face networking has been
severely restricted.

We are starting to see the light at the end of the tunnel and
we hope to resume active meetings toward the end of this
year. We have an open-door membership policy, so any
member of the Business Law Section can join. We welcome
you even if your practice does not focus on some of the
complex or arcane issues raised by 50 states” worth of al-
cohol regulation and clashes with the federal Commerce
Clause, made more complicated by the anti-preemption
provision of the 21st Amendment. If you have friends who
want to join, but are not members of the Section, they can
join the Section for the extremely low Section dues and
then join the committee at no additional cost. To join, email
me at jlh@gdblaw.com.

Jay L. Hack, Chair
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This practical title provides guidance on the
formation of limited liability companies,
including issues specific to the naming of
LLCs, the contents of organization and
publication, along with coverage of the tax
implications, and the differences between
the New York and Delaware Limited
Liability Company Laws. Also covered are
management matters and member interests,
the operating agreement, dissolution,
mergers and consolidations, and more.

Complete with useful practice tips,
appendixes and downloadable forms, this
is a “must have"” reference for all attorneys
who practice in this area. Enabling the
practitioner to navigate the limited liability
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