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MESSAGE

NYSBA Serves as

a Guiding Light
and Provides
Common Ground
During Critical
Policy Debates

M any of us felt the ground shift beneath our feet this
summer as the U.S. Supreme Court reversed prec-
edent on abortion, undid decades-long gun regulations
in New York and stripped the Environmental Protection
Agency of some of its power. Regardless of political ideol-
ogy, it left some of us feeling unnerved and uncertain and
others energized and ready to get to work. At the New
York State Bar Association, you can be more involved in
efforts to impact the law of the land; there is no more
vibrant place to do it than with our sections, committees
and task forces.

I have spent time since my June 1 inauguration meeting
with our sections right here in New York, in neighboring
states and around the globe. The camaraderie and intel-
ligent dialogue that I have seen is exactly what drew me
to NYSBA in the first place — there is a warm collegiality
that empowers and educates members and allows for the
cross-pollination of ideas across political spectrums.

As this country becomes more politically divided,
NYSBA has renewed its commitment to fostering the
free exchange of ideas across the political aisle.

I have also encountered a growing concern at these meet-
ings: that as young lawyers become more detached from
their colleagues due to work from home arrangements,
they are losing opportunities to grow, network and
develop perspective.

Our association provides the perfect antidote to the isola-
tion faced by new lawyers, solo practitioners, and those

SHERRY LEVIN WALLACH

at the end of their careers who are stepping back from
practice but want to stay connected and contribute their
valuable experience to the legal discourse. We provide
opportunities for members to work with one another
on important legal issues that may go beyond their day-
to-day area of practice but that may be near and dear to
their heart. As we come out of the pandemic lockdown
and ramp up our in-person meetings and networking
events, we provide a medium for professional develop-
ment, collegiality, development of mentoring relation-
ships and relationship building.

Chairing the Young Lawyers and Criminal Justice sec-
tions blessed me with connections I would not have got-
ten anywhere else — connections that have been instru-
mental in my career.

My perspective as president has also revealed to me
just how critical task forces are to the dynamism of our
organization. The task forces that I have created on the
U.S. territories, emerging digital finance and currency,
mental health and trauma, the modernization of criminal
practice and the ethics of local public sector lawyering
have motivated attorneys experienced with these issues,
law professors, young lawyers and law students to secure
NYSBA membership so that they are represented when
the reports are written, and the association’s policies are
determined.

NYSBA’s Task Force on the U.S. Territories is bringing
together experts from well-regarded institutions to undo



the racist and unconstitutional Insular Cases. The U.S.
Supreme Court has relied on this case law to deny equal
rights and privileges enjoyed by citizens of the 50 states
to the citizens of the territories. Our group hopes that the
issue will be heard before the U.S. Supreme Court next
year because Justice Sotomayor and conservative Justice
Neil Gorsuch have both made it clear they see the current
situation as an affront to the Constitution.

To be sure that NYSBA remains on the cutting edge of
new laws and technology, the Task Force on Emerging
Digital Finance and Currency has begun its work. This
task force will explore the issues arising with regulation
and legislation in this area and work to continue to
educate and guide our legal community on the issues
arising in this new digital space including representation,
taxation, digital currency and NFT ownership, purchase,
sale and legal analysis about the creation of decentralized
autonomous organizations, non-fungible tokens and
other digital relationships.

Our Women in Law Section has been working tirelessly
in the wake of the Dobbs decision to educate our com-
munities on the new laws enacted in New York to protect
the rights of childbearing people and their medical pro-
viders to decide what’s right for them. This section has
also been focused on how the legal impact that this deci-
sion has on women and child-bearing people throughout
our state and those who choose to come to our state for
protection under its laws.

In another bipartisan effort, our Task Force on Mass
Shootings and Assault Weapons will continue to advo-
cate for laws that prevent needless deaths but protect
individual rights. In the face of the Supreme Courts
ruling in New York State Rifle & Pistol Association, Inc., et
al. v. Bruen, we will push for laws that are well-thought-
out. Laws that are passed too quickly often have fatal
flaws and contradictions to existing laws, which then
require amendments.

Recently, I published an op-ed in the Gannett newspa-
pers warning that New York’s red flag law is broken and
must be amended. One of the issues that I have advo-
cated for in this regard is for the need to extend the right
to counsel to respondents in these matters, even though
they have been “housed” in the civil procedure law, and
for people’s mental health to be evaluated by health pro-
fessionals, not law enforcement and judges. The most
efficient way to accomplish this is to include experts from
both sides of the aisle, with multiple perspectives, in the

debate.

NYSBA is critical to crafting sound policy on the most
significant issues of our day. What we do is invite every-
one to the discussion. We amplify the essential elements
of our arguments, educate those who are looking for
guidance, provide camaraderie and guidance to those
seeking it and give a home to those whose storied careers
are coming to an end but who have so much more to
give.

Between living through and with a pandemic and the
drastically changing tides of our profession, we must rec-
ognize the additional stresses that have been forced upon
those of us already working in a high-pressure profession.
We must remember to support one another and look out
for our well-being and that of our colleagues. The New
York State Bar Association is already deeply committed
to lawyer assistance and attorney well-being, and this
year one of my task forces will expand that commitment
to a focus on the well-being of our clients by addressing
how we can better represent people living with mental
illness and trauma.

These are challenging times, but we are strong and dedi-
cated. NYSBA is a home for everyone and a guiding light

in these uncertain times.

SHERRY LEVIN WALLACH can be reached at slwallach@nysba.org.
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Bruen Decision
and Its Imp =

What Comes Next?

By Margaret J. Finerty



New York State Bar Association

he impact of the Bruen decision on New York and

throughout the country cannot be overstated. It
will result in major changes to present gun regula-
tions, as we have already seen in New York State, and
increased legal challenges to existing gun laws, as is
already happening. The executive branch, legislators
and the courts, as well as lawyers, will have to navi-
gate this new terrain, and the path for doing so is not
clear-cut.

The goal is to protect the public while honoring the
rights guaranteed by the Second Amendment. To
accomplish this, it is essential that those who do not
qualify to be a gun owner are not allowed access to
guns. Ensuring that thorough background checks can
be completed in all transfers of firearms is crucial, in
addition to providing law enforcement with access to
the most complete set of records regarding a person’s
background with respect to disqualifying factors.
Licensing and training are also key components to
ensure responsible gun ownership. As we move for-
ward after Bruen, we must adapt to this new legal
landscape in a way that protects the Constitution and
human life.

Bruen and Its Aftereffects

On June 23, 2022, the United States Supreme Court,
in New York State Rifle & Pistol Assn, Inc. v. Bruen,!
rendered one of the most significant decisions to be
issued on the Second Amendment in over a decade.
It struck down as unconstitutional New York State’s
concealed carry law that required an individual to
prove “proper cause” existed before a license would be
issued allowing that person to carry a concealed pistol
or revolver in public.2 The court held that this “prop-
er cause” requirement violated the 14th Amendment
because it prevented law-abiding citizens who have
ordinary self-defense needs — as opposed to specific
articulable reasons that show they may be vulnerable
to harm — from exercising their Second Amendment
right to keep and bear arms.

As a result of this decision, New York sprang into
action, passing a range of laws on July 1, 2022 during
a special legislative session that, among other things,
set forth many sensitive locations where a person is
not allowed to carry a firearm. Prior to the Bruen
decision there were legislative efforts in New York
and on the federal level to strengthen gun laws. On
June 6, 2022, Gov. Hochul signed into law significant
legislation in reaction to the horrific shootings that
occurred on May 14, 2022 in Buffalo, New York at
the Tops Friendly Market in which 10 people were
killed and three injured,3 and on May 24, 2022 at a
school in Uvalde, Texas where 19 students and two

Journal | September/October 2022



teachers were killed and more than a dozen other people
were wounded.# On June 25, 2022, President Biden
signed the Bipartisan Safer Communities Act, the result
of a bipartisan compromise to pass gun legislation in the
wake of these two dreadful tragedies.

The New York State Bar Association has been a leader in
promoting commonsense gun laws that protect people’s
safety while also protecting their rights under the Sec-
ond Amendment. On Nov. 6, 2020, NYSBA’s House of
Delegates adopted the report and recommendations of
the Task Force on Mass Shootings and Assault Weapons,
which I co-chaired with NYSBA Past President David
Schraver. In its report, “Reducing the Epidemic of Mass
Shootings in the United States — If Not Now, When?,”5
the task force set forth several concrete recommenda-
tions for legislative change that would go a very long
way towards reducing not only mass shootings, but gun
violence in general, and suicides. NYSBA has included
recommendations set forth in the task force report in
its legislative priorities. NYSBA was a co-sponsor, along
with the American Bar Association’s Standing Com-
mittee on Gun Violence, of a resolution to close the
“Charleston loophole.” This resolution was adopted as
ABA policy by its House of Delegates on Aug. 8, 2022 at
the ABA’s annual meeting.

NYSBA is currently following up on the work of the
task force by focusing on extreme risk protection laws,
also known as “red flag” laws, which are being utilized
more and more as a tool to address the epidemic of gun
violence in our country. Red flag laws are an effective
means to prevent gun violence, but it is essential that
they are administered in a manner that protects the due
process and constitutional rights of all parties involved.
Extreme Risk Protection Order hearings in New York are
governed by the state civil law provisions in Civil Practice
Law and Rules Article 63-A. These proceedings can give
rise to criminal law and mental hygiene law issues that
may impact an individual beyond the protection order
and bring into play constitutional protections such as the
right to counsel and the right against self-incrimination.
NYSBA is studying Extreme Risk Protection Orders in
light of these constitutional and due process concerns
and will be reporting its findings and recommendations
in the future.

The Bruen Decision

The Bruen decision® overturned a New York law with
origins dating back well over a century. New York’s law
requiring a license to carry a handgun in public harkens
back to the 1911 Sullivan Law, which was amended in
1913 to add “good moral character” and “proper cause”
as conditions.” The “proper cause” licensing requirement
has been interpreted to mean that a person must dem-
onstrate a special need for self-protection that is distin-
guished from that of the general community.8

10

Justice Thomas references two of the courts last major
gun rights cases in his Bruen opinion: District of Colum-
bia v. Heller® and McDonald v. Chicago.l® He begins by
pointing out that these seminal cases recognize that the
Second and 14th Amendments protect a law-abiding
citizen’s right to possess a handgun in their home for
self-defense.!! Bruen holds that the Second and 14th
Amendments also protect an individual’s right to carry
a handgun for self-defense outside of the home as well.

The court applied a textual and historical analysis of the
Second Amendment in reaching its decision.!2 The court
found that based on the plain text of the Second Amend-
ment the petitioners have a right to bear arms in public
for self-defense. Its historical review concludes that there
is no American tradition of firearm regulation that justi-
fies New YorK’s proper cause requirement.

It is important to note that Bruen does not undo the
licensing requirements, e.g., fingerprinting, background
checks and training, that exist in many states in order to
possess a firearm, nor does it repeal the prohibitions that
exist under federal and state law regarding who is quali-
fied to possess a firearm.!3 Justices Kavanaugh and Alito,
in their concurrences, highlight that the Bruen decision
does not undo the types of legitimate gun restrictions
that were addressed in Heller and McDonald. These ear-
lier seminal Supreme Court decisions acknowledged that
the Second Amendment does not entitle a person “to
keep and carry any weapon whatsoever in any manner
whatsoever and for whatever purpose.” They recognized
the legitimacy of longstanding prohibitions on who can
possess firearms and forbidding their possession in sensi-
tive places, such as schools and government buildings,
and specifically noted that these regulatory measures
were only examples and not exhaustive.14

New York's Response to Bruen
On July 1, 2022, Gov. Kathy Hochul issued a proclama-

tion convening an extraordinary session of the Senate and
Assembly, pursuant to the New York State Constitution,
to consider gun legislation in light of the Bruen decision.
On that date, the governor signed the Concealed Carry
Improvement Act into law.’> This sweeping legislation
is designed to address the impact Bruen will have on the
increase in the number of people in New York carrying
concealed firearms in public. New York is the first state
to take such action in response to Bruen. This extensive
package of new laws, which go into effect on Sept. 1,
2022, has a number of significant provisions.

One of the most notable is the listing of numerous sensi-
tive locations where a person cannot carry a firearm in
public.1® A violation of this provision, new Penal Law
§ 265.01-¢, is an E felony. These locations include:
places of worship; educational institutions; courthouses;
federal, state and local government buildings; polling



sites; public transportation such as subways and buses;
health and medical facilities; entertainment venues; shel-
ters, including homeless and domestic violence; daycare
facilities; playgrounds and places where children gather;
airports; bars and restaurants where alcohol is served;
entertainment venues; libraries; public demonstrations
and rallies; and Times Square.

Notably, with respect to privately owned property and
premises, such as office buildings, the law puts into place
a default provision saying that a person may not carry a
firearm into those premises unless the owner or lessee of
that property has posted a conspicuous sign indicating
that the carrying of firearms, rifles or shotguns is allowed.

There are several other significant changes in the law that
arose from this special legislative session. They include
the following:

* Expands the requirements for a concealed carry per-
mit by requiring: four character references, firearm
safety training courses, live fire testing, an in-person
interview, information on the applicant’s former
and current social media accounts from the past
three years, in addition to background checks.

* Expands the disqualifications for receiving a con-
cealed carry permit by excluding individuals with
documented instances of violent behavior, misde-
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meanor convictions for assault, weapons posses-
sion and menacing, alcohol-related misdemeanor
convictions, such as driving under the influence,!”
recent treatment for drug-related reasons and recent
involuntary commitment to a department of men-

tal health facility.

Requires that licenses are to be recertified or
renewed every three years, and the license be
revoked if behavior that would result in a denial
of a license occurs. If an applicant has knowingly
made a material false statement on the application,
the license must be revoked; New York’s Division
of Criminal Justice Services will conduct monthly
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Requires that guns be stored safely at home if a
person under 18 lives there and prohibits owners
from leaving a gun in their car unless it is stored in
a lockbox.

Redefines body vests to include a broader array of

bullet resistant protective equipment, including
hard body armor.18

Directs the state to take the lead in performing its
own background checks that will include access to
state and local records and databases, 9 as well as
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the FBI’'s National Instant Criminal Background
Check System.

* Requires background checks for the sale of ammu-
nition.

New York's Response to the Mass
Shootings in Buffalo, New York and
Uvalde, Texas

Not long before the Supreme Court’s decision in Bruen,
New York took steps to strengthen its gun laws. This fol-
lowed in the wake of two horrific shootings that shocked
the nation. The first occurred on May 14, 2022, in Buf-
falo, New York, at the Tops Friendly Market in which
10 people were killed and three injured. In that case the
shooter was motivated by racism and targeted people of
color.20 The second occurred on May 24, 2022, at an
elementary school in Uvalde, Texas, where 19 students
and two teachers were killed and more than a dozen
other people were wounded. It was the deadliest school
shooting since 20 children and six adults were murdered
in 2012 at the Sandy Hook Elementary School in New-
town, Connecticut.?!

On May 18, 2022, in response to the tragic shooting in
Buffalo, Gov. Hochul issued two executive orders and
proposed legislation targeted to address the rise of domes-
tic terrorism and gun violence in the country. In particu-
lar, she issued an executive order?? that requires the New
York State police to train its members on how to file for
an Extreme Risk Protection Order pursuant to Article
63-A of the Civil Practice Laws and Rules and how to
apply for a temporary Extreme Risk Protection Order in
the Supreme Court where the respondent resides, when
there is probable cause to believe that the respondent
is likely to engage in conduct that would cause serious
harm to the respondent or others, as defined in Mental
Hygiene Law § 9.39(a)(1) or (2). Notably, the shooter in
the Buffalo case had undergone a psychiatric evaluation
in a hospital in June of 2021 after he said he wanted to
commit a murder-suicide when asked in school about his
plans post-graduation. He was released a couple of days
afterwards. The police never sought an Extreme Risk
Protection Order and said he had not named a specific
target in his threat.23

Following this, the governor signed into law a 10-bill
legislative package on June 6, 2022 that, among other
things:

* prohibits the sale of semiautomatic rifles to people
under 21 by requiring a license;24

* bans the sale of body armor other than to people in
specific professions;2>

* expands the list of people who can file for an
Extreme Risk Protection Order, and requires that
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police and district attorneys apply for such an order
when they have credible information that a person
is likely to seriously harm themselves or others;2¢

* expands the definition of a firearm;27 and

* requires social media platforms to provide a way for
its users to report hateful conduct and to establish

policy on how they would respond to such inci-
dents.28

In both the Buffalo and Uvalde shootings, the gunman
was 18 years of age and used an AR-15 assault-style
rifle.? In the Buffalo shooting, the gunman posted a rac-
ist manifesto online as well as a video from the camera
affixed to the helmet he wore during the shooting.3% The
shooter in the Uvalde case posted photos of automatic
rifles online and troubling videos involving his mother.3!
Each of the shooters appeared to have suffered from
mental health issues.32 It is clear that New York’s recent
gun legislation is an effort to address some of the specific
issues that are found in these two, and other, shocking
mass shootings, in particular, the fact that 18-year-olds
were able to purchase such deadly assault-style rifles
and that there were warning signs before the shootings,
including on social media, that these two individuals
might harm themselves or others.

Challenges to Gun Regulations
Post-Bruen

As a consequence of the Bruen decision, challenges to
existing gun regulations, both old and new, are being
mounted. In Bruen, Justice Thomas noted that in Heller
the court found, based on a historical analysis, that the
Second Amendment protects the possession and use of
weapons that are “in common use at the time.”33 Justice
Thomas points out, “Nor does any party dispute that
handguns are weapons ‘in common use’ today for self-
defense.”34 The court’s analysis in Bruen was based on a
textual review of the Second Amendment in light of its
historical setting and tradition at the time it was enacted.
The court rejected the means-end two-step framework
that many appeals courts have utilized in reviewing gun
regulations, i.e., if the regulated conduct falls within the
scope of the Second Amendment, then the court would
evaluate whether the regulation promoted an important
governmental interest and the burden it placed on the
protected right, i.e., whether the regulation was tailored
to achieve that interest. Courts have utilized both a strict
scrutiny and intermediate scrutiny analysis in performing
their review and reaching a decision.3

Federal lawsuits have been filed in New York, New Jersey
and California, citing to the Bruen decision, challenging
those states’ ban on various semi-automatic firearms. The
Supreme Court has sent several gun cases back to lower
courts for reconsideration in light of Bruen.3¢ In New



York, multiple lawsuits have been filed in federal court
to challenge the state’s designation of sensitive locations
where firearms cannot be carried and the requirement
that a weapon cannot be carried onto private property
unless the owner or lessee specifically allows it in obvi-
ous signage. The requirement to provide social media
account information and undergo extensive training has
also been criticized.3”

Defense attorneys in New York are mounting challenges
in criminal gun possession cases based on Bruen, arguing
that New York’s gun licensing provisions are unconstitu-
tional and that their clients had a constitutional right to
possess the firearm in public and no obligation to seeck
a license. To date, these challenges have not been suc-
cessful.38

We can expect additional future lawsuits throughout the
country challenging both gun laws that existed before
Bruen and new gun laws that are passed to deal with the
impact that Bruen will undoubtedly have on the increase
in the number of people who will now be carrying guns
in public settings.

Bipartisan Safer Communities Act

The Bipartisan Safer Communities Act3? was signed into
law by President Biden on June 25, 2022. It was the first
time in years that the Senate and the House had agreed
to pass gun reform legislation. Although the legislation
did not go as far as some had hoped, it was universally
heralded as a step in the right direction. This legislation,
agreed upon in principle prior to the Bruen decision and
signed into law two days after, came on the heels of the
tragic mass shootings in Buffalo and Uvalde and many
other incidents of gun violence that did not get the same
attention.

The law does close a major loophole that previously
existed in federal law: individuals with misdemeanor
domestic violence convictions cannot possess a firearm.40
Previously, the law only included convictions where the
victims were married to the individuals, lived with them
or had children with them. The law now includes con-
victions where the victim was in a dating relationship
with the convicted individual. A dating relationship is
defined as “a relationship between individuals who have
or have recently had a continuing serious relationship
of a romantic or intimate nature.”! This inclusion only
applies, however, if the person secking to purchase or
possess a gun is convicted of a domestic violence crime.
This does not apply if there is a domestic violence
order of protection and only a dating relationship exists
between the parties.

Another significant provision strengthens background
checks for gun buyers under the age of 21.42 When a
background check is performed for a purchaser under
21 years of age, the FBI's National Instant Criminal
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Background Check System must now investigate if there
are juvenile justice records in the buyer’s home state to
determine if there is a disqualifying event. Such records
will include felony and misdemeanor domestic violence
convictions and involuntary commitment to mental
health facilities after the potential purchaser turned
16 years old. The relevant state custodian of mental
health records and the buyer’s local law enforcement
agency must be contacted to search for any disqualify-
ing records which would preclude the firearm purchase.
Significantly, the law does allow more time to perform a
background check, if needed in cases where the potential
purchaser is under 21 years of age. The National Instant
Criminal Background Check System can have up to 10
business days to do so, but it must inform the seller that
it needs additional time. If the check is not complete at
that point the sale must go through.43

The requirement of who must obtain a federal firearms
license was broadened from those “with the principal
objective of livelihood and profit,” to anyone selling guns
“to predominantly earn a profit.”44 This is an effort to
close what has become known as the “gun show loop-
hole,” where individuals not registered as having a federal
firearms license regularly sell guns at gun shows or online
and do not perform background checks, as this type of
license is required to do.

Key provisions in the Bipartisan Safer Communities Act
focus on addressing mental health issues. It provides bil-
lions of dollars in funding for mental health services and



crisis intervention programs in schools and communities.
It provides funding to states to support extreme risk pro-
tection order laws.%> The act emphasizes that extreme risk
protection order court proceedings must be administered
in a manner consistent with all constitutional rights and
according to due process.4°

In order to reach a compromise, there were major con-
cessions that had to be made. The law does not require
universal background checks for all gun sales, which
would include private sales. It does not ban assault weap-
ons or high-capacity magazines. But it does enact some
significant changes that will hopefully prevent guns from
getting into the hands of those who should not have
them under the law.

NYSBA's Ongoing Efforts To Address
Gun Violence

NYSBA is continuing its work to address the epidemic
of gun violence in our country. NYSBA has included the
recommendations set forth in the task force report in its
federal legislative priorities. It was a co-sponsor, along
with the ABA’s Standing Committee on Gun Violence,
of a resolution to close the “Charleston loophole” was
adopted as ABA policy at its House of Delegates meet-
ing on Aug. 8, 2022. This is a significant resolution and
closing this loophole regarding background checks was
a specific recommendation in the task force report. The
resolution seeks to repeal the federal law, which requires
the sale of a firearm to be consummated after a three-
business-day period has expired even if the background
check has not been completed.4” This three-day limit has
resulted in numerous tragedies that could have been pre-
vented if additional time had been allowed to complete
a thorough background check of a potential purchaser.
A fatal and tragic example of such consequences is the
horrific shooting that occurred at the Emanuel African
Methodist Episcopal Church in Charleston, South Caro-
lina, on June 17, 2015. The shooter in that case, Dylann
Roof, entered the church and sat through a Bible study
group before killing the pastor and eight parishioners.
Roof should not have been allowed to purchase the
.45-caliber Glock pistol he used to carry out the killings,
due to a prior arrest record that revealed possession of
a controlled substance and drug use. That would have
disqualified him from purchasing the gun.#8 Because the
background check was not completed within three busi-
ness days, the sale went through, and Roof was able to
gain possession of the firearm.%

Most background checks can be completed within the
three-business-day period, and this resolution would not
delay the transfer of a firearm in these instances. Some
background checks, however, require more than three
business days to be completed, often because there are
issues regarding a potential purchaser’s qualifications.
Frequently in these cases, state and local records need
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to be examined for disqualifying events such as misde-
meanor domestic violence convictions, which can often
slow down the process. This is what happened in the
tragic case at the church in Charleston, which gave rise to
the term “Charleston loophole.” To avoid this and other
tragic shootings, the time to complete a background
check before a gun is transferred to a purchaser should
be extended to a reasonable period of time that allows
law enforcement sufficient opportunity to complete
a thorough background check, and sufficient funding
should be provided to ensure timely processing of the
background checks. Twenty-one states have addressed
this loophole with the passage of laws that expand the
time for background checks in various ways.>0

The need for additional time to perform background
checks has been recognized in the Bipartisan Safer Com-
munities Act. As noted above, it allows up to 10 business
days for a background check to be performed when the
purchaser is under 21 years of age. It recognizes that check-
ing juvenile records and mental health records at the state

and local level can often take longer than the three business
days currently required by 18 U.S.C. § 922(¢)(1)(B)(ii).

There is also a bill, the Enhanced Background Checks
Act of 2021, H.R. 1446 (117th Congress), that was
introduced by Rep. Jim Clyburn of South Carolina to
close the “Charleston loophole” by expanding the three-
business-day limit on federal background checks before a
sale can go through.5! It passed in the House on March
11, 2021. The bill increases the time from three busi-
ness days to 10 business days for the initial background
check. If a background check has not been completed
after the 10-day period, the potential purchaser may
submit a petition for a final firearms eligibility determi-
nation. They must certify that they are not prohibited
from purchasing or possessing a firearm when making
this request. The FBI will then have an additional 10
business days to complete the background check. If after
this 10-day period the background check is still not
complete, the federal firearms license holder may transfer
the firearm. If the potential purchaser does not petition
for an expedited review, they will have to wait until their
background check is completed before the sale occurs.
As soon as the background check is finalized the firearm
may be transferred. This legislation is pending in the
Senate.>2 The bill seeks to balance public safety with a
purchaser’s lawful right to purchase and possess a firearm.

NYSBA is following up on the work of the task force
by focusing on extreme risk protection orders and red
flag laws that are being utilized more and more as a
tool to address the epidemic of gun violence in our
country. Red flag laws are proven to be an effective
means to prevent gun violence,>3 but, as we stated in
the task force report, it is essential that they are admin-
istered in a manner that protects the due process and
constitutional rights of all parties involved. The task



force report specifically noted that these constitutional
and due process concerns were beyond the scope of the
report and recommended that NYSBA further study
Extreme Risk Protection Orders.

NYSBA is now focusing on the implementation of the
extreme risk laws and examining an array of issues that
can arise in these proceedings, including:

* the use of findings in Extreme Risk Protection
Order proceedings in other proceedings, including
criminal and mental health matters;

* the right to counsel;
* the protection against self-incrimination;

* training for law enforcement and others with the
authority to seek Extreme Risk Protection Orders,
and for judges who preside over the hearings;

* input of professional mental health expertise during
a hearing when needed to assist the judge in reach-
ing a determination; and

expanding the jurisdiction for the courts hearing

Extreme Risk Protection Order proceedings to city
and county courts.

NYSBA will be reporting on these issues in the future.
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Supreme Court Turns a Blind
Eye to Wrongtul Convictions,
Guts 6th Amendment Rights

to Effective Counsel

By Cary Sandman

he Supreme Court’s just-completed term has left many

with concerns. In about half the states, women no
longer retain their constitutional rights to bodily autonomy
and reproductive health.! The lines separating what Jus-
tice Neil Gorsuch now refers to as the “so-called separa-
tion between church and state” have been weakened.3
New York’s century-old gun safety regulations have been
declared unconstitutional.# And the court stripped the
Environmental Protection Agency of the power to respond
to the climate crisis.> In the midst of these media-grabbing
decisions, it would be unsurprising if you had not noticed
another key ruling — court’s sapping of the cherished Sixth
Amendment right to effective criminal defense counsel.

In Shinn v. Ramirez, the court gutted its own precedents
to render federal courts powerless to vindicate prison-
ers fundamental Sixth Amendment rights to effective
assistance of trial counsel.¢ The Shinn decision will make
it more difficult to overcome wrongful convictions, and

worse, in those states that still carry out capital punish-
ment, Shinn will make it easier to carry out executions
of prisoners who were indisputably denied their Sixth
Amendment rights — even those who are actually inno-
cent. Shinn is an important decision (and not in a good
way) that deserves more attention.

Any serious Sixth Amendment discussion usually begins
with Gideon v. Wainwright, and we do so here. Gideon
enshrines a bedrock Sixth Amendment principle, essen-
tial to constitutional justice — a criminal defendant’s
right to counsel at trial.” The court described this right
as indispensable to the protection of the right to a fair
trial and “fundamental human rights . . . [because] if the
institutional safeguards it provides be lost, justice will
not still be done.”® The court reaffirmed this principle
in Strickland v. Washington, when it held that fulfillment
of Gideon’s promise demanded professionally competent,
reasonably effective assistance of counsel at trial.?




Finally, just a decade ago, the court announced a land-
mark decision in Martinez v. Ryan in which Strickland’s
Sixth Amendment protection of the right to effective trial
counsel was extended.!0 There, the court abrogated prior
decisions barring federal habeas review of trial counsel
ineffectiveness claims whenever the prisoner had failed
to first assert the claim in initial state-court post-con-
viction proceedings, because his post-conviction counsel
neglected to raise the claim. Instead, Martinez held that
a prisoner’s failure to present the claim in state court
post-conviction proceedings would be excused when the
prisoner’s post-conviction counsel was also constitution-
ally ineffective within the meaning of Strickland.!! After
Martinez, if a prisoner failed to raise his trial counsel
ineffectiveness claim in an initial state post-conviction
proceeding, the court would excuse that failure if it was
the result of negligent state post-conviction counsel.

Martinez was a critically important holding because, in
most states, when the first state post-conviction attorney
neglects to raise a constitutional claim in the first post-
conviction proceeding, the prisoner is forever barred from
bringing the claim in a later state court proceeding. This
means, in the words of Martinez, that in the absence of fed-
eral review, “it is likely that no [] court at any level will hear
the prisoner’s claim.”12 Martinez eliminated that injustice.

But it seems that precedents don’t carry as much weight as
they used to in the Supreme Court. In its recent decision
in Shinn v. Ramirez, the court took a wrecking ball to Mar-
tinez, and by turns, Gideon and Strickland. What the court
had granted in Martinez it gutted in Shinn.13 As explained
in the three-justice dissent, Shinn “all but overrules [Marti-
nez],” and “reduces to rubble many habeas petitioner’s Sixth
Amendment rights to effective assistance of counsel.”14
Shinn, now “hamstrings the federal courts’ authority to
safeguard” the right to effective assistance of trial counsel.15
The results will be tragic and “will leave many people who
were convicted in violation of the Sixth Amendment to face
incarceration or even execution without any meaningful
chance to vindicate their right to counsel.”16

The respondents in Shinn were Arizona death-sentenced
prisoners, Barry Jones and David Ramirez.l” Jones and
Ramirez relied on Martinez to raise their ineffective assis-
tance of trial counsel claims in federal court, where they
both proved that their appointed state post-conviction
lawyers were ineffective for failing to raise substantial
trial counsel ineffectiveness claims. Ramirez and Jones
won relief in the lower courts in federal habeas proceed-
ings based on evidence that their respective trial counsel
were constitutionally ineffective.l8 The Supreme Court
reversed their grants of relief.1?

In Shinn, the court explained that the Martinez deci-
sion was well and good; that is, Martinez could excuse
the failure to first present a claim asserting ineffective
assistance of trial counsel in state court, when the state
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post-conviction counsel negligently failed to do so. But
then the court hobbled Martinez by asserting that a provi-
sion in the Antiterrorism and Effective Death Penalty Act
of 1996 at 28 U.S.C. § 2254(e)(2) barred federal courts
from actually considering evidence supporting a trial
counsel ineffectiveness claim when the same negligent
post-conviction counsel who failed to raise the claim also
failed to present supporting evidence to the state court.20
In other words, a prisoner’s failure to bring a claim in state
court can be excused under Martinez due to state post-
conviction counsel’s negligence, but the prisoner’s failure
to develop and present evidence to the state court support-
ing that same, unraised, claim cannot be excused based
on state post-conviction counsel’s negligence because the
statutory text in § 2254(e)(2) requires the negligence of
post-conviction counsel to be imputed to the prisoner.

But make no mistake. The actual text of the statute says
no such thing, explicitly or by reasonable implication. It
is no wonder that in the decade between the decision in
Martinez and the decision in Shinn, not a single lower
federal court (district court or court of appeals) adopted
Shinn’s twisted construction of the habeas statute.?! The
Shinn dissenters called the court’s reasoning “perverse”
and “illogical,” an assertion easily supported.22

Martinez and Trevino®3 establish that such a peti-
tioner is not at fault for any failure to bring a
trial-ineffectiveness claim in state court. Despite
these precedents, the court today holds that such a
petitioner is nonetheless at fault for the ineffective
assistance of post-conviction counsel in developing
the evidence of trial ineffectiveness in state court.
The court instead holds that a petitioner in these
circumstances, having received ineffective assistance
of trial and post-conviction counsel, is barred from
developing such evidence in federal court.24

It makes no sense to excuse a habeas petitioner’s
counsel’s failure to raise a claim altogether because of
ineffective assistance in postconviction proceedings,
as Martinez and Trevino did, but to fault the same
petitioner for that post-conviction counsel’s failure
to develop evidence in support of the trial-ineffec-
tiveness claim. In so doing, the court guts Martinez’s
and Trevino’s core reasoning. The court also arrogates
power from Congress: the court’s analysis improperly
reconfigures the balance Congress struck in the Anti-
terrorism and Effective Death Penalty Act between
state interests and individual constitutional rights.2>

The driving force of the court’s decision was its so-called
respect for state’s rights. Justice Thomas made this clear,
explaining that “[u]ltimately . . . [i]n our dual-sovereign
system, federal courts must afford unwavering respect
to the centrality of the trial of a criminal case in state
court.”26 Otherwise there would be “an affront to the
State and its citizens who returned a verdict of guilt
after considering the evidence before them.”?” And
with that, the court eradicated any principled basis for



protecting the Sixth Amendment guaranty of a fair trial
led by constitutionally adequate counsel; “categorically
prioritize[ing] maximal deference to state-court convic-
tions over vindication of the constitutional protections at
the core of our adversarial system.”?8 Shinn will make it
virtually impossible for many wrongfully convicted and
wrongfully sentenced prisoners to vindicate their Sixth
Amendment rights to effective assistance of trial counsel.
Barry Jones’ case provides a prime example.

Jones was charged with the murder of his girlfriend’s
4-year-old daughter, Rachel Gray. The State argued
that Rachel died as a result of an injury she sustained
while in Jones' care. Jones trial counsel failed to
undertake even a cursory investigation and, as a
result, did not uncover readily available medical evi-
dence that could have shown that Rachel sustained
her injuries when she was not in Jones™ care. Having
heard none of this evidence, the jury convicted Jones
and the trial judge sentenced him to death.2?

In federal habeas proceedings, Joness conviction was
overturned (subject to Arizona’s right to retry him) on
grounds that he was denied his Sixth Amendment right
to effective assistance of trial counsel.30

Of course, the Supreme Court reversed the grant of
habeas relief to Jones, but not because he had failed to
prove his constitutional rights had been denied to him
nearly 30 years ago. Instead, the court turned a blind eye
to the constitutional violations in Jones’s case, includ-
ing his obvious wrongful conviction, and corresponding
decades on death row, to achieve its goal of paving the
path to deny any federal review of his claim. This also
earned deserved criticism from the dissent.

[TThe Court understates, or ignores altogether, the
gravity of the state systems’ failures in these two cases.
To put it bluntly: Two men whose trial attorneys did
not provide even the bare minimum level of represen-
tation required by the Constitution may be executed
because forces outside of their control prevented
them from vindicating their constitutional right to
counsel. It is hard to imagine a more extreme mal-
function than the prejudicial deprivation of a right
[to effective assistance of counsel that constitutes the
foundation for our adversary system].3!

Shinn is remarkable for its utter indifference to injustice,
the precise outcome Gideon was intended to prevent.32
Instead, the court disregarded its own precedents and
established a new precedent that will insulate many
wrongful convictions and constitutionally tainted death
sentences from federal review. This happens only because
an indigent prisoner loses the lawyer lottery whenever
the state court appoints an unqualified incompetent law-
yer to represent the prisoner in their initial state post-
conviction review proceedings. It is disheartening that
the court seems oblivious to the consequence of its deci-
sion — human suffering, especially in capital cases, where
the decision will streamline executions of prisoners for
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crimes they did not commit, or for punishment they did
not deserve. It brings to mind the words of George Ber-
nard Shaw: “The worst sin towards our fellow creatures
is not to hate them but to be indifferent to them. That is
the essence of inhumanity.”3 And so it is.

Wed like to believe, as Dr. Martin Luther King Jr. said,
that “the moral arc of the universe bends toward justice.”
But in our own time, the court has ensured that for the
far too many people who have been deprived of the right
to a fair trial and who are being wrongfully incarcerated,
justice is not inevitable. It is now up to the Congress to
reverse this unconscionable decision. In the meantime,
the fight for justice goes on.

Cary Sandman joined the Arizona federal public
defender's office in 2011 to work on postconvic-
tion, death penalty cases. Several of his clients
have had death sentences overturned. He rep-
resents Barry Jones, whose wrongful conviction
has been reinstated as a result of the Shinn v.
Ramirez decision discussed in the accompanying
NYSBA article. Before joining the Arizona federal
public defender's office, Sandman was in private
practice for 35 years, handling mostly commercial
litigation.
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Trigger Tranquility,

Not Outrage:

What the Depp v. Heard Trial
Can Teach Clients About

Communicating During Disputes

By Scott L. Malouf and Debra Hamilton

I used to be respected.
People took me at my word
Then I became a lawyer representing Amber Heard.

— Objection Hearsay, @thetruegadfly


https://www.tiktok.com/@thetruegadfly/video/7093203220813679918
https://www.tiktok.com/@thetruegadfly

lients fighting online battles is usually bad; it gener-
ates notoriety, increases costs and raises the stakes
for all parties. Naturally, social media victories are of no

moment to a judge (“But, your honor, we have 500,000
likes!”).

Worse, internet influencers can mercilessly exploit your
client’s problem for popularity. The Amber Heard/
Johnny Depp trial is an epic example of online creators
commandeering a lawsuit. The lyrics above come from a
songwriter’s TikTok about the trial. That video has 2.4
million views. Content creators from lifestyle influenc-
ers to K-pop fans posted about the trial, mostly in favor
of Depp.! Their support of Depp may have been driven
completely by their own economic interests:

Johnny content performed a lot better . . . . When
people do post stuff trying to defend Amber Heard,
they will lose followers. A lot of major content
creators probably dont even care about it that
much — they just care about the views that it gets.
— Content creator?

The adversarial nature of such social media discussions
linked Heard and Depp’s reputations. Public favorability
ratings of both Heard and Depp suffered in connection
with the case.3 Handed this challenge, it is up to Heard
and Depp on whether to harm or help each other going
forward. Both parties have appealed, and future proceed-
ings may be forthcoming. Heard has hinted that she may
write a “tell all” book.

The ongoing connection between Heard and Depp, the
effect of social media influencers on both and the noto-
riety of the trial make this case an excellent pedagogical
tool to teach clients about the dangers of using social
media and online communications during disputes.4
This article explains how lawyers can manage client
social media practices that make disputes more difficult
to resolve.

Current Legal Advice: "Don't Say
Anything!"

Most clients arent international celebrities. However,
this doesn’t mean that what they say on social media is
unimportant. A client may post damning statements or
images or communicate with the other party in unpro-
ductive ways.

When lawyers discuss the use of social media with cli-
ents, the focus is generally on preventing harmful posts
or communications. The most common advice is simple:
“Don't say or post anything!”

This is sound advice. Lawyers focus on the creation of
potential evidence that may affect a client’s position.>

Similarly, frequent posts add extra expense and complex-
ity in discovery.
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"| Gotta Say Something!": The Risks

of Speech During Ongoing Disputes

There are many situations where client silence is not
an option. Clients must speak to the opposing or inter-
ested parties during a variety of disputes: employment or
educational discrimination claims, family law matters,
business disputes during a service agreement, contested
ownership of a pet and many others. If a client must
communicate, the standard lawyer advice will be to keep
statements brief and factual (e.g., “Just say when you will
pick up the kids, don’t fight about school.”) and to cap-

ture anything untoward the other side posts.

Despite attorney admonitions, some clients feel they
must discuss the matter on social media or may hope the
dispute will propel the client to becoming an influencer.

Even after a dispute is settled, a client can, knowingly or
unknowingly, engage in harmful communications. The
client may post something that violates a non-disclosure
agreement or an employee may bad-mouth a vendor after
a supply dispute is resolved.

Attorneys also need to be mindful of third-party posts
that can provide relevant information or affect a client’s
perspective. For example, an auto accident or criminal
incident might be covered in a local newspaper, news
blog or on social media. A client’s family may wish to
“set the record straight” through comments or replies.
Or a family member might disclose terms of a confi-
dential settlement on social media, possibly threatening
the settlement.® Students are heavy users of technology,
so educational claims may involve third parties sharing
relevant information or affecting client views. Even attor-
neys can be outsiders influencing a party.”

Social Media Triggers Our Emotions
and Reduces a Client's Ability To
Resolve a Dispute

Beyond providing potential evidence, using social media
can affect a client’s perception of the opponent or the
matter as well as influence substantive decisions. Social
media’s innate properties may also undermine the par-
ties’ ability to reach a collaborative, or even reasonable,
resolution in several ways:

1. Social media and our devices constantly tempt
us. Smartphones are omnipresent and our online
accounts demand our attention (have you been
notified of a text, post or email while reading this
article?). Also, without prompting, many of us look
at these devices in quiet moments, for fear of miss-
ing a message or funny post or just to soothe anxi-
ety or relieve boredom.

2. Online tools are required for modern life. If we
wished to end heated, unthoughtful communica-



tions between disputing parties, we could build

in a cooling-off period. We could insist all com-
munications take place via U.S. mail. However, in
2022, few of us would take a bet that clients would
select that option or feel able to manage their affairs
wholly offline.

3. Social media posts can be emotionally fulfilling for
their creators and recipients. If an employee experi-
ences unfavorable treatment at the hands of man-
agement, writing a post or creating a TikTok can
give the employee a sense of power over a perceived
injustice. Receiving likes, positive comments, and/
or seeing the post go viral adds to that sense of ful-
fillment for many.

4. Many successful creators prefer emotional content;
it is generally more engaging and more likely to go
viral. Tools such as one-sided descriptions, simple
and/or simplistic framing, ad hominem attacks,
coarse language and other techniques may promote
user engagement. They also are highly likely to
anger, frustrate or humiliate the subject of the post
and encourage similar responses.

These social media factors, especially when communicat-
ing with an opponent, reduce all parties’ ability to see
the dispute dispassionately and work collaboratively to
resolve the matter.

Tools To Get Ahead of the Problem

So how do attorneys keep clients out of this spiral?

Learn the pitfalls of social media and discuss the risks
with clients.® Explain that social media posts about or
relevant to the dispute, especially inflammatory posts,
create challenges, such as increased e-discovery costs,
delayed resolution through more complex discovery
demands and motion practice, potential harm to the
poster’s substantive legal position, and undermining the
parties’ relationship and/or reputations. Inform clients
that inflammatory posts reduce the likelihood of resolv-
ing the matter quickly.

Don’t forget third parties! Remind the client that discuss-
ing attorney advice with others can lead to the loss of
attorney-client privilege. Also, clients sharing the terms
of a confidential settlement may be putting the settle-
ment at risk. Tell clients that social media posts by family
members or others discussing this information may be
evidence the client is talking out of school.

Trigger tranquility. Repeatedly remind clients of the
harms of thoughtless communication. In situations
where the parties or others are likely to communicate
in an unhelpful manner, the following ADR processes
focused on addressing party social media practices can
reduce risks and induce client caution.
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1. Employ a conflict coach. A conflict coach is a
certified professional who helps a client effectively
“vent” to the coach. Then the coach and client
reframe the client’s position so that it can be bet-
ter appreciated and understood by the recipient.
The coach does not directly assist the client in the
underlying dispute. The coach is closer to a filter;
helping the client see matters in a more neutral
manner. A coach also identifies a client’s “triggers”
(usually known by their opponent) and provides
the client with tools to diminish or eliminate a
triggered response, thereby preventing a potential
opponent’s thrill of setting off the client.

A coach cannot affect posts made by an opponent
or others so additional tools may be necessary.

Engage a mediator. Neutral mediators enable dis-
agreeing parties to have a constructive discussion in

a confidential setting. They work with all parties and
their attorneys to identify the issues, review positions,
evaluate those positions and find a path forward.

During a dispute, when social media posts are
harming one or both parties, the parties can agree
to bifurcate party social media practices from the
underlying dispute and mediate problems arising
from those practices.

There are two key benefits of using mediation.
First, the parties build confidentiality into their
process because mediation is inherently confiden-
tial. For example, at the time of contracting to
mediate, the terms and processes to be used in the
mediation will be agreed upon. The mediator will
likely require the parties to agree they will not dis-
cuss or share information about the dispute or what
is said in the mediation with others not present. As
a result, parties can experience that 7ot speaking (or
posting) has benefits as well as see that the oppo-
nent is also making an effort to resolve the dispute.

Second, the mediator can suggest actions that pre-
vent relevant future posts. For example, the media-
tor might get assurances from the parties that they
will not post about the dispute for a short period.?
Or the parties may agree to actively discourage third
parties from posting about the matter.19 The media-
tor can also explore with both parties’ immediate
social media problems such as how posts may reduce
business generation, create emotional distress, etc.

Choose arbitration. If the parties are intractable

or social media use by the parties or others creates

a major hindrance to resolving the underlying dis-
pute, the parties may choose arbitration of social
media issues. An arbitrator works to resolve disputes
quickly, address a recalcitrant party and may order a
party to remove prior posts.



Arbitration of social media disputes must be careful-
ly designed. Generally, arbitrators are limited by the
powers given in an agreement, cited rules, statutes,
and the understood sense of fairness. Defining what
powers an arbitrator might possess (such as directing
the removal of a post or setting damages), how par-
ties are to act across multiple social media platforms,
as well as ensuring the First Amendment is respected
and the arbitration process is operating at the speed
of social media may be difficult.

Conclusion

Remind clients of the real-world harms — as demon-
strated by Amber Heard and Johnny Depp. Use the
techniques above to educate difficult parties on how dis-
cretion and collaboration are better than “winning” social
media. These shifts will help you and clients address their
dispute by triggering tranquility, not outrage.

Scott L. Malouf is a social media attorney. He
helps attorneys use social media evidence and
assists with a variety of other digital issues. He
also works with organizations to create effective
and practical social media agreements, online
policies, and responses to negative reviews.
Malouf is a nationally recognized speaker on legal
ethics and technology. He is based in Rochester.

Debra Hamilton is an attorney and mediator
at Hamilton ADR-NC. Her focus is on conflicts
between people over animals. She speaks on
these matters nationally and internationally.
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4. For simplicity, we will use the term “social media” going forward, but the advice
herein is equally applicable to communication activities like texting, messaging, email-
ing, using online tools that allow comments among users, as well as other communica-
tions between stakeholders or that discuss a client’s matter.

5.  For a detailed discussion of the mechanics of preserving social media information,
see Andrew J. Weinstein and Barrie A. Dnistrian, Preserving Social Media Is a Must — but
How?, NYSBA Journal, May 2019. The full May 2019 NYSBA Journal is found here:
https://nysba.org/app/uploads/2020/04/NYSBA_Journal_MAY19_WEB.pdf.

6. Matthew Stucker, Girl Costs Father 80,000 with SUCK IT’ Facebook Post, CNN,
Mar. 4, 2014, https://www.cnn.com/2014/03/02/us/facebook-post-costs-father/index.
heml.

7. In re Sitton, 618 S.W.3d 288 (Tenn. Sup. Ct. 2021) (attorney who advised woman,
via Facebook, on how to make hypothetical murder of ex-husband appear to be self-
defense receives four-year license suspension. Ex-husband saw attorney’s post and
reported attorney to authorities).

8. An attorney should consider several steps to reduce future, relevant client social
media posts, including: addressing client social media practices in an engagement letter,
having a staff member monitor client social media, utilizing social media monitor-

ing software, reviewing posts before publication, and sending automated reminders

to clients that social media is subject to preservation and discovery obligations. The
volume, frequency, and variety of post formats (e.g. video, image, text, etc.) may make
such tracking laborious. Clients should also be reminded that posts by family, friends,
employees and others may be found by opposing parties or subject to discovery requests.

9. Such a test can help refine the terms of a final non-disparagement or nondisclosure
agreement.

10. Note: third parties are unlikely to be litigants in a dispute or may be beyond the
reach of a court with jurisdiction.
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LSAT-Optional

Admissions: A Step in
the Right Direction

By Eulas Boyd

he ABA’s Strategic Review Committee has again

recommended eliminating the requirement that law
schools use a valid and reliable standardized test in admis-
sions. It had done so in 2018 but withdrew the proposal
before it could be formally adopted. This time feels dif-
ferent and more likely to pass. Adopting the proposal
would bring the ABA in line with its professional school
accreditor peers. This is a small, but potentially impor-
tant, step in the direction of making a career in the law

New York State Bar Association
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possible for far more students and enabling law schools
to innovate and differentiate for everyone’s benefit.

Consider the gatekeeping mechanisms most prospective
U.S. lawyers must surmount: the SAT or ACT (despite
recent test-optional admissions in some undergraduate
schools), completing a bachelor’s degree, the LSAT or
GRE (often more than once to achieve a competitive
score), completing a three- or four-year J.D. program,
passing the bar exam, and the state bar admissions pro-
cess. All of these processes are challenging and expensive
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winnowing mechanisms, made easier only with substan-
tial resources. In 2019 just 32% of Americans ages 25
or over had at least a bachelor’s degree. For Black and
Hispanic/Latino Americans those percentages are about
22% and 17% respectively. Accounting for student loan
interest, private undergraduate education today can eas-
ily reach $400,000. Law school tuition and overall cost
of attendance has similarly skyrocketed. For too many, a
career in the law is just not within reach. Removing the
testing requirement can and will make it easier for some,
without flooding the profession with the unready.

To be clear, I am not suggesting that if Standard 503 is
amended as proposed that we should or will see wide-
spread adoption of test-optional admissions policies in
law schools. What I am saying is that the availability of
test-optional admissions policies will give law schools
critically needed flexibility to experiment in admissions,
which has the potential to facilitate beneficial change
throughout legal education.

Right now, law schools are remarkably similar in curricu-
lum, admissions, structure and career placement. Our
first-year curricula are largely dictated by the ABA and a
series of shared assumptions about important upper-class
courses. Moreover, decades of commitment to the LSAT
requirement have homogenized law school admissions.
The result is a consistent legal education ecosystem across
institutions that share a range of good qualities, like
requirements to train lawyers in ethics and research and
writing. But that, unfortunately, means that weaknesses
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are also shared and replicated across institutions. We have
been trying to address problems like lack of diversity in
the profession, poor attorney wellness, a gap between
what employers and clients say they need and what law
grads do well for a generation, but it’s hard to see how
we'll do it as things stand. We need significantly different
kinds of law schools to build significantly different kinds
of lawyers to address these challenges.

And there shouldnt be so great an adherence to our
current admissions thinking such that we cant try some-
thing new. For all of our gatekeeping prowess, we are
remarkably poor at measuring the relationship between
our various gates and actual performance in the profes-
sion. We rely on bar passage as a proxy for qualification,
but apart from a few studies showing some weak rela-
tionship between bar performance and late career ethics
violations, we actually dont know how to predict who
will be a great lawyer. What if all this time we have been
screening for one range of qualities when we need others?
Or, more to the point, what if some prospective students
with relative strength in aptitudes we traditionally over-
look in law school admissions, like collaboration, learn-
ing agility, quantitative reasoning, project management
and emotional intelligence, are just as likely to be great
lawyers if given different curricula or learning contexts?

Many defenders of the LSAT and other standardized
tests believe they promote diversity by permitting stu-
dents that either attended less well-known undergradu-
ate schools or that had lower undergraduate GPAs to



distinguish themselves in law school admissions with
one competitive test score. But the lesson of DEI initia-
tives across industries is that helping a few more through
the door should never be the point. Given how poorly
these tests predict academic performance without all the
accompanying context of a holistic review process, this
Hail Mary benefit is a meager tradeoff in comparison to
building a fulsome and complimentary admissions and
curricular environment designed purposely to enable
diverse students to succeed.

“l suspect we’ll
see standardized
tests in admissions
until we can satisfy
ourselves that we
can still make these
relative jJudgments
about prospective
students.”

Without the testing requirement, maybe we’ll see more
3+3 programs, accelerated programs and specialized
extended programs for nontraditional students from
underrepresented, but highly desirable, professional
backgrounds. Maybe we'll see schools experiment with
alternative curricula for students admitted under non-
traditional criteria. Perhaps schools will implement more
apprenticeship or lab models. Some schools may develop
programs that better address the needs of disabled and
neurodiverse students. With new flexibility in distance
learning, creative class scheduling, and now a poten-
tially crucial change in admissions criteria, we have a real
chance to make this a moment of transformation for our
industry.

These initiatives will be tepid at first, with most schools
continuing to require the LSAT or GRE for the majority
of their entering students even if they technically adopt
test-optional policies. Law school admissions, like most
professional and private undergraduate higher education,
is not just about qualification, but rather intense compe-
tition. We do not assess applicants against a standard of
“good enough” or not. Our charge is to enroll “the best”
students we can, given the pool. We believe we do this
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in service of students to acknowledge and reward their
academic success and tenacity; in service to our schools
on the theory that the strongest students will produce
the most dynamic and valuable intellectual experience
for students and faculty; and in service to clients on the
theory that we owe them the best possible lawyers. I don't
know if this intense competition paradigm is correct, but
I do know that I practice it, and every law school with
which I have been associated practices it. So, I suspect
we'll see standardized tests in admissions until we can
satisfy ourselves that we can still make these relative judg-
ments about prospective students.

Still, just as was the case with the arrival of the GRE,
some schools will be more aggressive, and others may
be followers but with better ideas or better execution.
The important thing is that law schools get more degrees
of freedom. We must change and grow before we are
disrupted by technology, other professions or some com-
bination.

If it does move forward with this change, the ABA seems
likely to adopt it in a way that ensures only the most
gradual uptake of test-optional policies. The first issue
with adoption will be lack of clarity on reporting require-
ments under the new rule. If a student has a valid LSAT
score but does not report it, preferring to be evaluated
under a test-optional policy, but the ABA requires that
score’s inclusion in the school’s annual data report, it
will be functionally the same as if that student submitted
their LSAT score. Schools cannot ignore LSAT scores
that affect their reportable medians under the current
rubric. If the ABA issues a different rule or says nothing,
and U.S News is similarly obscure on how it will include
these students in its methodology, many schools will
wait until the rules are clear or limit these programs to a
statistically insignificant number of students.

But truthfully it will take substantial time for anything
at all to happen. This recommendation is out for com-
ment until at least November and won't be taken up by
the House of Delegates of the ABA until its February
meeting. The Strategic Review Committee has the last
word, but the House of Delegates can send it back for
additional consideration and comment, twice should it
choose, and it’s unclear when the committee would act
were that to happen. There certainly appears to be no cir-
cumstance in which the 2023 entering admissions cycle
would be impacted. Still, this is undeniably a step in the
right direction, even if it is a slow and small one.

Eulas Boyd is the dean of admissions and finan-
cial aid at Brooklyn Law School. He practiced
commercial litigation in New York for nine years
before transitioning to careers in workforce plan-
ning, talent acquisition and law school admis-
sions. He joined Brooklyn Law School in 2015 and
is a graduate of Harvard Law School and Cornell
University.




Enforcing Mediated
Settlement Agreements,
or, When Is a Deal Really
a Deal: An Analysis of
Murphy v. Institute of
International Education

By Steven M. Bierman

fter a long day of mediation, success — the parties

have reached agreement to settle their dispute.
Together, counsel prepare a mediation settlement agree-
ment incorporating material terms, and the parties,
counsel and mediator sign it, understanding that a more
comprehensive agreement will be prepared. Several days
later, having had second thoughts, the plaintiff declares
she does not wish to settle after all.

27

Is the mediation agreement enforceable by the defendant?
Does a party’s change of heart require deference, where
the more detailed settlement agreement had not yet been
finalized and signed? Should it matter that plaintiff is pro
se and contends that she signed the mediation agreement
under duress caused by her court-appointed mediation
counsel and the mediator? The U.S. Court of Appeals for
the Second Circuit recently grappled with these issues in



Murphy v. Institute of International Education,' an opin-
ion authored by Hon. Richard J. Sullivan that is instruc-
tive for counsel, parties and mediators alike.

The Dispute: Mediation, Settlement
and Second Thoughts

In Feb. 2019, Philana Murphy, acting pro se, sued her
employer, Institute for International Education, alleg-
ing unlawful employment discrimination in violation
of federal, state and local employment laws. U.S. Dis-
trict Judge Andrew L. Carter Jr. referred the case to the
Southern District of New York’s mediation program and
appointed pro bono counsel to represent plaintiff in the
mediation.?

At the conclusion of the mediation, the parties advised
the mediator that they had settled the dispute. Using a
form supplied by the S.D.N.Y. Mediation Program, they
prepared a document setting forth the case caption and
titled “Mediation Agreement,” beginning with the pre-
printed sentence: “IT IS HEREBY AGREED by and
between the parties and/or their respective counsel that,
following mediation, agreement has been reached on all
issues.” Below that, the parties handwrote, “In exchange
for a discontinuance with prejudice and a general release
of all claims,” defendant will furnish to plaintiff one year’s
salary, two months COBRA premium contributions and
regular pay and benefits through a set date. They next
wrote, “A full settlement agreement w/applicable releases
will follow.” The parties, counsel and mediator all signed
the mediation agreement, and the district court thereaf-
ter entered an order dismissing the case.

Following the mediation, counsel negotiated a draft of a
more comprehensive settlement agreement that included
the institute’s disclaimer of any liability and acknowl-
edged its obligation to provide a neutral reference, and
also included Murphy’s obligation to keep the terms
confidential, to not disparage defendant, to not seck
employment with defendant and to not assist anyone
else in pressing claims against defendant. The draft “full
agreement” also included general provisions such as con-
tract integration and interpretation.4

Three days after she signed the mediation agreement,
Murphy contacted the district court and expressed a
desire to revoke it. She was told to send an email to
the court, which she did three days later. Plaintiff’s
email stated that she was nervous and confused during
the mediation and had told her attorney that she was
not comfortable signing; that her attorney advised that
mediation “was the nicer portion of [her] lawsuit;” and
that the mediator said that if plaintiff continued, she
“would be stuck in a room filled with white men that
would question every aspect of [her] life for hours.”
Murphy called her mother, who advised her not to sign,
and she took 10 minutes outside the room to “clear her
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head.” Murphy stated that she then asked to have until
Monday to think over the mediation agreement but was
told “no” and that the mediation agreement included
the most compensation she would ever receive. Murphy
averred that she ultimately signed the mediation agree-
ment because she “was so sad and felt [she] had no choice
but to sign.”®

The Institute Seeks To Enforce
After Murphy refused to sign the “full agreement,” the

institute filed a motion to enforce the mediation agree-
ment itself. Murphy, with new counsel, opposed. The
parties agreed that whether the mediation agreement was
enforceable was governed by the four-factor test set forth
in 1985 by the Second Circuit in Winston v. Mediafare
Entertainment Corp.:

(1) whether there has been an express reservation of

the right not to be bound in the absence of a writing;

(2) whether there has been partial performance of the

contract; (3) whether all of the terms of the alleged

contract have been agreed upon; and (4) whether the

agreement at issue is the type of contract that is usu-

ally committed to writing.”

The district court referred the motion to a magistrate
judge, who issued a Report & Recommendation that
the mediation agreement be enforced. The district court
agreed, overruling Murphy’s objections and concluding
that “[c]onsidering all of the Winston factors, . . . the
parties sufficiently indicated their intent to be bound by
the signed Mediation Agreement, and, accordingly, that
the Mediation Agreement is enforceable.”® The district
court (as had the R&R) also rejected plaintift’s additional
argument that the mediation agreement not be enforced
because she was “demeaned, disrespected and pressured
during the mediation” and signed the agreement under
duress.? The district court entered judgment in the insti-
tute’s favor, and Murphy appealed.

The Second Circuit's Framework for
Analysis
In Murphy, the Second Circuit began by reminding, “It is

well established that settlement agreements are contracts
and must therefore be construed according to general
principles of contract law.”19 The court then looked to the
framework first posited by then-District Judge Leval in
1987 in Teachers Insurance and Annuity Assn. of America v.
Tribune Co.,'1 and which the Second Circuit has applied
in the decades since, identifying two kinds of prelimi-
nary contracts that New York law recognizes. The first
(Type I) occurs “when the parties have reached complete
agreement (including the agreement to be bound) on all
the issues perceived to require negotiation,” and is “pre-
liminary only in the sense that the parties desire a more
elaborate formalization of the agreement;” and the second
(Type 1I) is one that “expresses mutual commitment to



a contract on agreed major terms, while recognizing the
existence of open terms that remain to be negotiated.”12

The Second Circuit noted that it previously had referred
to the four-factor Winston test (on which the district
court in Murphy exclusively focused) when determining
whether something constitutes a Type I agreement and a
modified five-factor version of that test when consider-
ing whether something is a Type II agreement.13 But the
court acknowledged that such factors “do not provide us
with a talismanic scorecard” and, while helpful to con-
sider, “the ultimate issue, as always, is the intent of the
parties: whether the parties intended to be bound, and if
so, to what extent.”14

Murphy presented the Second Circuit with an unusual
opportunity because, unlike in Winston, where the key
issue was whether the parties intended to be bound,
in Murphy the court was “confronted with a written
agreement that has been executed” and thus, “the ques-
tion instead is what kind of agreement did the parties
make.”1> As the panel observed, “While we have a body
of law distinguishing non-binding agreements from Type
I agreements and non-binding agreements from Type II
agreements, we have had fewer occasions to explain how
courts should distinguish between Type I and II agree-
ments when confronted with an agreement that is clearly
binding in some sense.”1¢

A 'Paradigmatic Type | Agreement'

With the table thus set, the court in Murphy focused
on the text of the mediation agreement, “which is the
most important consideration when determining how
the parties intended to be bound.”!” The court observed
that, here, “the mediation agreement clearly states that
‘agreement has been reached on all issues,” which is strong
language indicating this is a Type I agreement,” no less
so because the language was pre-printed; this, the court
found, was in contrast to a case in which the language
of the agreement merely committed the parties to “work
together in accordance with the terms and conditions
outlined in” the agreement, “which would be a Type II
agreement to continue negotiating.”!8

In addition to finding that the language of the media-
tion agreement was “unequivocal,” the court determined
that the language “reflects that the terms included
in the agreement were the material terms” and that,
“[a]lthough the mediation agreement clearly contem-
plates a final contract that ‘would include additional
boilerplate,” that does not prevent us from finding a Type
I agreement so long as the parties foresaw no disputes
relating to the boilerplate.””1 Indeed, the court noted, a
Type I agreement, “by definition, contemplates a future
formalization that will likely include some additional
terms,” but “trivial open issues will not prevent the court

from upholding a Type I agreement.20 While the draft

“full agreement” in Murphy contained some terms not
in the mediation agreement, including a confidentiality
provision identified as material, there was no evidence
to suggest that the parties considered those terms “open
issues in need of negotiation at the time the parties
entered into the mediation agreement, which is the
proper frame of reference.”2!

Notably, the court found that the “context of the district
court’s mediation program further confirms that this was
a Type I agreement.”22 As the court recounted, “every-
one in the mediation understood the executed media-
tion agreement to bind the parties to its terms and not
merely to set a framework for future negotiation,” and
the parties, their attorneys and the mediator all signed
it; moreover, Murphy, by her own admission, “agonized
over the mediation agreement, taking time to clear her
head and call her mother before signing it, indicating
that she thought the mediation agreement would bind
her and conclude the litigation.”?3 Thus, “there can be
no doubt” that the parties intended to be bound, and
their anticipation of “lawyer’s embellishments” in a
final formal agreement “in no way makes the mediation
agreement unenforceable.”?4 Indeed, the court observed,
“To hold otherwise would defeat the very purpose of the
mediation program and render the execution of media-
tion agreements a hollow and pointless exercise.”2>
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Plaintiff Did Not Sign the Mediation
Agreement Under Duress

As she had argued in the district court, Murphy also
contended on appeal that, due to pressure exerted by the
mediator and her attorney, the mediation agreement was
voidable because she signed it under duress. The Second
Circuit noted that “repudiation of an agreement on the
ground that it was procured by duress requires a showing
of both a wrongful threat and the effect of precluding
the exercise of free will.”26 The court rejected plaintiff’s
argument, finding “no evidence to support the conten-
tion that Murphy’s free will was overcome” and that,
to the contrary, Murphy “was given the opportunity to
step outside of the room and collect herself, and she was
given the opportunity to call her mother to discuss her
options.”?” For that matter, although her attorney and
the mediator “urged her to sign the mediation agree-
ment, no one prevented her from leaving the mediation
or continuing with the litigation.”28

Moreover, the panel agreed with other courts and the
Restatement (Second) of Contracts that “a party seeking
to void an agreement based on duress must show that the
alleged coercive behavior originated with the defendant
or was known to the defendant at the time the agreement
was made.”?? The court observed that Murphy had not
described any coercive behavior by the institute during
the mediation or alleged the institute’s awareness of any
such behavior; rather, insofar as Murphy was put under
any pressure to sign the mediation agreement, “that pres-
sure came from her counsel and the mediator, not the
Institute or its attorneys.”30

Lessons for Enforceability

In Murphy, the Second Circuit provided welcome guid-
ance regarding enforceability of mediated settlement
agreements and the distinction for that purpose between
“Type I” and “Type II” agreements. In affirming the
judgment enforcing what it determined was “a paradig-
matic Type I agreement, binding with respect to its terms
despite contemplating a later formalization,” the Second
Circuit provided a significant guidepost for counsel,
parties and mediators: “In all but the most unusual cir-
cumstances, mediation agreements that include express
language indicating that the parties have reached agree-
ment on all material terms are presumptively Type I
agreements — unless the parties explicitly reserve the right
not to be bound by the mediation agreement’s terms
until a final agreement is drafted and signed.”3!

For all participants in the process, Murphy underscores
the importance, at the end of a long day of mediation,
of memorializing the parties intent through clear and
precise drafting of a mediation settlement agreement
embodying all material settlement terms, without explic-
itly stating that they will not to be bound (Type I),

unless it is the parties’ intention not to be bound pend-
ing execution of a more formal or extensive agreement
(Type 1I), and, if so, to so state. And, even though the
district and appellate courts rejected plaintift’s alternative
argument that she signed the mediation agreement under
duress, the litigation serves to remind all participants of
the core mediation principle of party self-determination,
in practice and appearance.

Steven M. Bierman is an independent mediator,
arbitrator, and dispute resolution advisor, and
founder of Bierman ADR. He is a fellow of the
Chartered Institute of Arbitrators and accredited
as a mediator by the Centre for Effective Dispute
Resolution. He also serves on multiple ADR
rosters, including the Mediation Panels for the
U.S. District Courts for the Southern and Eastern
Districts of New York and for the New York State
Supreme Court (Commercial Division). Previously,
he was a partner at Sidley Austin, where he head-
ed or co-headed the New York Litigation Group
for 25 years and was co-leader of its global
commercial litigation and disputes practice. This
article appears in a forthcoming issue of Dispute
Resolution Lawyer, a publication of the Dispute
Resolution Section. For more information, please
see NYSBA ORG/DISPUTE.
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[s Deception Allowed
During a Custodial

Interrogation?

By John Brunetti




either the United States Supreme Court! nor the

New York Court of Appeals has ever ruled that
deception of a suspect undergoing a custodial interroga-
tion to which Miranda applies is permitted.

The two cases often cited to support a claim to the
contrary in relation to the Supreme Court? are Frazier v.
Cupp,3 to which Miranda did not apply, and Oregon .
Mathiason,> where the suspect was not in custody when
police told him his fingerprints were found at the scene.

As for our Court of Appeals, each defendant in the court’s
most famous deception cases, People v. Tarsia,® People v.
Tankleff,” and People v. Thomas,® was not in custody when
deceived, so Miranda did not apply. So, what case law
was the Second Department referring to in 2012 when it
asserted that a “review of the case law amply demonstrates
that when interrogating a suspect, the police may, as part
of their investigatory efforts, deceive a suspect, and any
resulting statement will not be suppressed for that reason
alone”? Two older cases where Miranda did not apply!0
and three cases where the defendant was not in custody —
Tarsia and two more recent cases.!!

The Importance of Custodial Status
to the Meaning of Case Precedent

In announcing the Miranda rule, and explaining valid
waivers, the U.S. Supreme Court said “[a]ny evidence
that the accused was threatened, tricked, or cajoled into
a waiver will, of course, show that the defendant did not
voluntarily waive his privilege.”12 The court would later
reassert this principle in Moran v. Burbine: “. . . the relin-
quishment of the right [to remain silent] must have been
voluntary in the sense that it was the product of a free
and deliberate choice rather than intimidation, coercion
or deception.”13

The New York Court of Appeals’ rule governing the
admissibility of statements produced through deception
was first expressed in People v. Tarsia' in the context of a
non-custodial interview. Since the defendant in Zarsia was
not in custody when he made his statement, Miranda was
inapplicable. So, the only arguments he had to advance
when seeking suppression of his statement based on
deception were a traditional involuntariness/due process
claim and a statutory CPL § 60.45(2)(b)(i) claim. It was
in the context of rejecting the due process claim that the
Court of Appeals stated the rule governing the use of
deception to obtain a suspect’s admission during a non-
custodial interview that has been cited time and time again
since: “But such stratagems need not result in involuntari-
ness without some showing that the deception was so fun-
damentally unfair as to deny due process or that a promise
or threat was made that could induce a false confession.”1>

Thirty-one years after Zarsia was decided, the Court
of Appeals was presented with another non-custodiall®
deception case, People v. Thomas,” where the defendant!8
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was assured eight times that he would be going home,
told 67 times that his child’s death was an accident,
misinformed 21 times that the child was still alive and
14 times that he would not be arrested. His statement
was ruled subject to suppression on both the grounds
of involuntariness in the traditional sense and CPL
§ 60.45(2)(i) (police statement to suspect likely to induce
a false confession).

While the 7arsia rule!® was announced in a case where
the statement was produced via deception in a non-
custodial interview and has been properly applied to
those settings by both the Court of Appeals2? and Appel-
late Division,?! it has also been cited by the Appellate
Division in cases where the statement was the product
of custodial interrogation.22 Despite those decisions,
there are Appellate Division cases that correctly recognize
that Zarsia’s applicability is dependent upon the inter-
rogation having been non-custodial. Thus, in a Second
Department case the court recognized the distinction
in properly applying Zarsia and Tankleff in resolving the
admissibility of a deception-induced statement made
during a non-custodial interview, adding “since no
promises or threats were made and he defendant was
not in custody, this deception was not so fundamentally
unfair as to render the defendant’s subsequent statements
involuntary.”?3 The First Department would do the same
one year later, holding that “since no promises or threats
were made and defendant was not in custody, the decep-
tion employed by the police was not so fundamentally
unfair as to render defendant’s subsequent statements
involuntary, or to deny him due process.”24

Deception in Extracting an Initial
Waiver Versus Deception During a
Custodial Interrogation

Is there a constitutional difference between the use of
deception during a custodial interrogation to cajole a
defendant into an initial agreement to speak with the
police and the use of deception during the interrogation in
order to cajole the defendant to answer a particular ques-
tion? Supreme Court case law says there is no difference.

In Miranda, the Supreme Court said that “any evidence
that the accused was threatened, tricked, or cajoled into
a waiver will, of course, show that the defendant did not
voluntarily waive his privilege” and later asserted that
one of “[t]he purposes of the safeguards prescribed by
Miranda [is] to ensure that the police do not coerce or
trick captive suspects into confessing.”?> The court did
not say “trick the suspect into agreeing to answer ques-
tions.” The court said, “trick the suspect into confessing.”
Absent a blurt-out, the confession always comes after the
initial rights advisement and initial waiver. So, Miranda’s
prohibition on deception was expressly held to apply
during a custodial interrogation.



In Moran v. Burbine,2¢ the court held that “[o]nly if the
‘totality of the circumstances surrounding the interroga-
tion’ reveal both an uncoerced choice and the requisite
level of comprehension may a court properly conclude
that the Miranda rights have been waived.” The court reit-
erated this principle in Fare v. Michael C.:27 “[TThe deter-
mination whether statements obtained during custodial
interrogation are admissible against the accused is to be
made upon an inquiry into the totality of circumstances
surrounding the interrogation, to ascertain whether the
accused in fact knowingly and voluntarily decided to
forgo his rights to remain silent and to have counsel.”

In Moran and Fare, the court did not limit the scope of
review of the Miranda rights waiver to the circumstances
surrounding the defendant’s initial decision to speak, but
rather extended it to the circumstances surrounding the
entire interrogation. That is because a suspect’s decision
to answer each question during the interrogation is a
waiver of Miranda rights. The Supreme Court’s decision
in Berghuis v. Thompkins?8 confirms this principle.

In Berghuis, the court held that where there is evidence
that a suspect has been advised of his rights and under-
stood them, an express Miranda waiver is not required,
and the suspect’s answering a question three hours into
the interrogation, after remaining selectively silent, con-
stituted an implied waiver of Miranda rights.2?® Thus,
the court made clear that a suspect’s act of answering a
question is a waiver of the Miranda right to remain silent.
But just in case there is doubt about each answer during
a custodial interrogation constituting a Miranda rights
waiver, there’s more.

In Berghuis, the Supreme Court said:

Interrogation provides the suspect with additional
information that can put his or her decision to waive,
or not to invoke, into perspective. As questioning
commences and then continues, the suspect has the
opportunity to consider the choices he or she faces
and to make a more informed decision, either to
insist on silence or to cooperate.30
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So, what right is the court talking about when it says that
as to each question asked during an interrogation, the
suspect makes a “decision to waive, or not to invoke”?
The answer is the Miranda right to remain silent. What
else could it be?

This article would not be complete if it did not make
mention of the 2010 4-3 decision of the Court of
Appeals in Matter of Jimmy D.3! There, the three-judge
dissent by judges who are no longer on the court agreed
that each answer a suspect gives to an interrogator’s ques-
tion is, in and of itself, a discrete Miranda rights waiver:
“Contrary to the majority’s view, the continuing validity
of a Miranda waiver is not a non-issue after the waiver has
first been made, even in the absence of the waiver’s retrac-
tion. Logically, every response made during a custodial
interrogation is a reaffirmation of the original waiver.”32

The four-judge majority of judges no longer on the court
commented on the dissent as follows:

The dissent, while acknowledging the validity of Jim-
my’s initial waiver, relies on a novel theory: that the
validity of the waiver was vitiated by police miscon-
duct that occurred after the waiver. . . . The dissent
does not suggest that Jimmy was tricked or coerced
into his initial waiver, or that Jimmy later invoked
his rights and failed to waive them a second time.33

In evaluating the precedential value of Jimmy D., it is
noteworthy that neither the majority nor the dissent
cited Berghuis, which had been decided four months
earlier.34
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Contingent-Fee Tax
Planning, Anyone?

By Robert W. Wood

Il lawyers know something about taxes. We all pay

them, and we all know that legal fees are income.
In fact, they are ordinary income and are even subject to
self-employment taxes. Lawyers occasionally try to argue
that legal fees are capital gain, but that is an awfully
tough sell with the IRS. So, you have to figure that you
will be paying full freight in taxes on your legal fees, no
matter what.

But what about timing? Much in the tax law is about
timing. In general, a classic tenet of tax planning is to
try to defer income and to accelerate deductions. For
generations, tax lawyers have explored all manner of tax
deferral strategies, so there are many decades of tax lore
to draw from. According to the IRS, you have income for
tax purposes when you have an unqualified, vested right
to receive it. Asking for payment later doesn’t change
that.

The idea is to prevent taxpayers from deliberately
manipulating their income. The classic example is a
bonus check available in December, where the employee
asks to have the employer hold it until January 1. You
might think that normal cash accounting suggests that
the bonus is not income until paid. But the employer
tried to pay in December and made the check available.
To the IRS, that makes the bonus income in December,
even though it is not collected until January.

Lawyers are subject to these rules just like everyone else,
but there is a surprising exception for contingent-fee
lawyers. Plaintiff lawyers often lament the unpredictability
of their own income. They may also lament the need to
resort to borrowing to finance their cases. In some cases,
plaintiff lawyers complain that they cannot take the cases
they really want to take, given the financial realities of
contingent-fee practice.

However, plaintiff lawyers can actually use a benefit most
other people — including other lawyers — can’t: structured
legal fees. Reduced to simplicity, the concept of a legal
fee structure is a kind of tax-advantaged installment plan

that doesn’t rely on the creditworthiness of the defendant
or the client. Like much else that is tax-advantaged, it has
some rigidity. Yet it involves a tried-and-true tax structure
that works, and it is grounded in economic reality.

In essence, the contingent-fee lawyer can decide before
settlement that, instead of taking a contingent fee upon
settlement of the case, he or she wants that fee paid
over time. The lawyer must decide to do this before
the case settles, but that can be right before it settles,
even the night before. As a practical matter, the lawyer
has “earned” his contingent fee over the course of the
case. Yet the tax authorities say that the lawyer hasn’t
technically earned the fee for tax purposes until the
settlement documents are actually signed.

Amazingly, the attorney can have complete discretion
whether to structure all of his or her fee or any percentage
of it. The tax case uniformly cited as establishing the bona
fides of attorney fee structures is Childs v. Commissioner.!
For a few years, there was concern that the IRS might
disagree with contingent-fee structures despite the Childs
case. But over the last several decades the IRS has often

cited Childs favorably.

But care is still needed. The settlement agreement must
call for it, and no lawyer wants to rely on the defendant
to pay the fees over time. So the defendant pays the full
amount to a third party. In the early days of structured
fees, the third party was invariably a life insurance
company that funded annuities for the benefit of the
lawyer. Then the annuity payments would be taxed over
time.

Annuities still work fine today. But most lawyers seem
to want a better return than life insurance annuities,
so most structured fees are done with a portfolio or
stocks and securities. Whether the structure is done with
annuities or securities, the format and documents are
important. The lawyer can’t own the annuities or the
securities, but is the named payee of the structure.
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Now, what if you don’t want the defendant involved in
knowing about your structure, or you just need time to
sort out what kind of structured fee you want, and which
company you want to trust with it? These days, most
structured legal fees are not implemented by defendants
directly, but rather by qualified settlement funds. The
settlement agreement provides that instead of paying
the settlement to the law firm trust account, it goes to a

qualified settlement fund (QSF).

free. Thereafter, they might begin paying out annually
for the rest of the attorney’s life or the joint life of the
attorney and his or her spouse. There is almost infinite
flexibility.

Finally, how about borrowing? With traditional life
insurance annuities, there was no borrowing feature.
But many of the structured legal fee companies today
allow lawyers who structure fees to borrow money, too.
Not paying current tax on your fees, but being able to

“Like a giant 401(k), structured legal fees
put the full amount of your fee to work
earning an investment return.”

Then, the QSF pays the plaintff — or implements
structured settlements for any plaintiffs who want one.
And it is the QSF that implements the lawyer’s structured
fees, too. Done properly, an attorney fee structure
obviates the normal tax doctrines of constructive receipt
and economic benefit. These fearsome tax doctrines can
often result in amounts being taxed to someone even
before they actually receive the income.

In the case of properly structured attorney fees, the
attorney will be taxed only when and as he or she receives
each payment, according to the schedule the lawyer has
set. Why is this such a good deal? Paying tax later is
nearly always better. It’s simple economics. Would you
rather pay $100,000 of tax today or in 10 years?

There is also investment return. Like a giant 401(k),
structured legal fees put the full amount of your fee to
work earning an investment return. If you take your fee
in cash and pay tax, you can lose half or more in taxes
and then can only invest the after-tax amount. With
structured fees, you are investing the full amount, so
your “principal” plus the investment return is taxed later
when you receive the payments over time. Think of it
as tax-free compounding, and the longer the attorney
wants to stretch out the payments, the better the
financial result.

In essence, the lawyer constructs a kind of unlimited
individual retirement account. They are flexible, too.
The payments might start right away and go for the
next five or 10 years. Alternatively, the payments might
be deferred entirely for 10 or 15 years, building up tax-
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borrow money, is another double benefit. After all, when
you borrow money, the amount you borrow isn’t income
because you have to pay it back.

Of all the topics with structured fees, perhaps the one
where the most care is needed concerns borrowing.
You don’t want the IRS to think the arrangement is a
sham and to call your loans income, a payment of your
own legal fees. But if you're careful, structured legal fees
can allow tax-free compounding, defer taxes and help
build a solid financial plan. There are estate planning
advantages, too.

What's not to like?

Robert W. Wood is a tax lawyer with www.
woodllp.com, and the author of numerous tax
books, including "Taxation of Damage Awards
and Settlement Payments" (www.taxinstitute.
com). This discussion is not intended as legal
advice.
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NYSBA’s Ukraine Task

Force Leads to a New
National One

By Brandon Vogel

When Russia invaded Ukraine, the International
Section did what it does best: It put together the
best legal minds in international law and got straight to
work.

Working through the New York State Bar Association’s
Ukraine chapter and the Ukrainian Bar Association, the
International Section assisted the country as it struggled
with Europe’s largest refugee crisis since World War 11
and gathered evidence to prove that it was the victim of
war crimes.

New York State Bar Associatio

Their collaborative efforts and thought leadership have
now led to a larger and robust Ukraine Immigration
Task Force devoted to helping Ukrainians fleeing war
find refuge in the United States. The volunteer legal
coalition now numbers more than 100 attorneys and
policy professionals as well as nonprofit and advocacy
organizations.

The goals include expediting Employment Authoriza-
tion Documents to help Ukrainian refugees find work
quickly, providing educational resources in a multitude
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of languages on how women and children can safely find
shelter and creating permanent pathways for residence.

Under the leadership of Edward Lenci, immediate past
chair of the NYSBA’s International Section and co-chair
of the Ukraine Task Force, the section had been working
since December to offer its support.

Lenci and Serhiy Hoshovsky, a Ukrainian lawyer practic-
ing in New York who is chair of the International Sec-
tion’s Committee on Eastern Europe, worked closely to
make this a reality.

As tensions intensified between Russia and Ukraine,
the section established a Ukraine chapter and partnered
with the Ukrainian Bar Association, eventually signing
a memorandum of understanding pledging to work

information and resources to aid both Ukrainian nation-
als seeking protection and the attorneys that serve them
inside the U.S. and abroad. Members recruited volunteers,
dispelled misinformation and published up-to-date infor-
mation about relief available in Europe and the U.S. For
immigration lawyers, the team provided up-to-date infor-
mation about best practices, consulates, NGO guidance
and relief and special legal considerations for Ukrainians.

While Europe and Canada quickly responded and wel-
comed refugees, the U.S. domestic response was slower.
Issuance of B2 visitor visas to Ukrainians at consulates
in Europe was marked by inconsistency and confusion.
The U.S. government designated Ukraine for Temporary
Protected Status in early March but did not begin accept-
ing applications until April 19.

Due to growing interest and a new focus, the attor-
neys realized that a stand-alone Ukraine Immigration

“Our relief from knowing they had found
temporary refuge in Europe was soon replaced
with the sobering realization that they may not

be able to reunite with their loved ones in the
United States anytime soon.”

together. On Feb. 15, the International Section launched
the Ukraine Task Force to help collect evidence of war
crimes, assist refugees, provide humanitarian relief and
aid displaced lawyers.

Task force member Joy Ziegeweid, a senior visiting fel-
low at Immigrant ARC, coordinated legal services with
other immigration attorneys around the country, which
resulted in a national spinoff of the Ukraine Immigration
Task Force operating under the leadership of Anne L.
Smith, co-chair and policy director.

Watching the destruction of her hometown, the Kyiv-
born Smith immediately sought to find and contact rela-
tives and try to help them evacuate.

“Our relief from knowing they had found temporary
refuge in Europe was soon replaced with the sobering
realization that they may not be able to reunite with
their loved ones in the United States anytime soon,” said
Smith. “Attorneys such as myself felt a lot of frustration
at the painfully slow visa processing, bureaucratic incon-
sistencies that approved some applicants while rejecting
others who met the qualifications, and the overall lack of
efficient pathways for Ukrainians fleeing war.”

Under Ziegeweid’s leadership, NYSBAs Ukraine Task

Force immigration and refugee team provided up-to-date
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Task Force was essential to meet the challenges of the
moment, particularly engaging in the multipronged
policy advocacy necessary to ensure that Ukrainians
could safely and quickly find refuge and stability in the
United States.

Ziegeweid, the co-chair, said, “While it has been frustrat-
ing to witness how the dysfunction of the U.S. immi-
gration system has prevented Ukrainians from quickly
seeking safety and stability in the United States, it has
been heartening to work with this ever-growing group of
committed attorneys and advocates for refugees.”

“When I learned that the Ukraine Immigration Task
Force had grown out of the NYSBA’s Ukraine Task Force,
I was delighted and proud that our task force was really
making a difference, and I think it showed on my face,”
Lenci said. “I was wowed, blown away, when I learned
for the first time at the task force meeting on July 14
that our immigration team, under Joy’s leadership, had
blossomed into a nationwide organization.”

The Ukraine Immigration Task Force established con-
tact early on with Ukrainian communities to centralize



efforts to provide guidance and educational resources in
Ukraine and Russia.

“Immigration law is a highly complex field, and it can
take years to obtain certain legal statuses but only one
small misstep to endanger one’s chances at remaining
here lawfully,” said Smith. “There was — and still is — a lot
of misinformation ranging from well-meaning but mis-
guided advice to scams attempting to profit off people’s
desperation.”

She said that, “unsurprisingly,” attorneys — as well as non-
profit and volunteer organizations — were flooded with
pleas to help families at the U.S. border and in precarious
living situations worldwide, as well as to assist individuals
with scarce funds and English skills to file various forms.

“We felt it was paramount not only to reach out to
Ukrainians about the risks of abuse, trafficking and
exploitation, but also to promptly communicate the
rapidly evolving regulatory changes to Ukrainians, their
families and supporters so they didn’t end up making
costly mistakes as they tried to resettle here.”

One of the task force’s first projects was drafting a
resource document informing Ukrainians fleeing war
about various entry options into the United States, which
it provided in English, Ukrainian and Russian. This doc-
ument grew into 74 pages of guidance that covers a broad
range of immigration topics, including refugee admission
and asylum protection, humanitarian parole and the
“Uniting for Ukraine” program, seeking entry at the U.S.
border, temporary protected status, non-immigrant visas,
immigrant visas and permanent residence in the U.S.

The task force also provides educational materials on
such topics as filing for temporary protected status,
applying as a sponsor for Uniting for Ukraine, safety
tips for women and children entering the United States,
ways to avoid detention and separation of families at the
border, rights and protections for Ukrainians admitted
through the Uniting for Ukraine program, and tips for
Ukrainian parolees applying for select federal benefits.

Moreover, the task force helps shape immigration policy
by communicating directly with the Department of
Homeland Security and U.S. Citizenship and Immigra-
tion Services through correspondence with key officials.
Some of the concerns the task force has expressed about
obstacles to entry, technical malfunctions and lack of
clarity on certain processes have resulted in revisions and
new guidance for certain procedures.

Overwhelmingly, the issue that has come up over and
over from virtually all sources with which the task force
interacts is the lack of access to lawful employment by
recent arrivals. This issue puts countless vulnerable indi-
viduals and families in communities across America at
risk for homelessness, exploitation, victimization, domes-
tic abuse and even human trafficking.
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The task force’s current top priority is expediting Employ-
ment Authorization Documents for the 25,000 Ukraini-
ans who were previously admitted at the U.S. border and
potentially hundreds of thousands who are arriving this
year through the Uniting for Ukraine program.

They — along with tens of thousands of Afghans and over
a million others — face a processing delay of eight to 13
months due to an unprecedented backlog of work per-
mit applications. Bloomberg Law reported in May that
U.S. Citizenship and Immigration Services had more
than 1.5 million pending applications for Employment
Authorization Documents, according to data released for
the first quarter of fiscal year 2022. That is a fraction of
the 5.2 million total applications in its processing queue
as of June 2022, a figure released by the Office of the
Citizenship and Immigration Services Ombudsman in its
annual report to Congress.

The task force has proposed a temporary solution that
would help not only Ukrainians, but also Afghans,
Cubans, Haitians and individuals from other countries
admitted on humanitarian parole. Rather than calling
for Ukrainians to bypass the agency’s (preferred) standard
application process, the task force’s proposal would func-
tion within the current regulatory framework by asking
the agency to adjust its procedures within the existing
application process to temporarily grant conditional
employment authorization to Ukrainians, Afghans and
others granted humanitarian parole.

In response to the task force’s advocacy and efforts by
some of its partners such as Welcome.US, U.S. Citizen-
ship and Immigration Services announced on July 28
that Ukrainians, Afghans, Cubans, Haitians and other
“public interest parolees” eligible to seek employment
authorization under category (c)(11) parolees may now
file Form I-765, Application for Employment Authori-
zation Document, online. U.S. Citizenship and Immi-
gration Services estimates that processing time for such
applicants will be reduced to a few months and could be
completed in as little as six weeks in some cases. Humani-
tarian parolees who need to file a paper application,
including those who apply for a fee waiver by mail, are
also expected to benefit from reduced processing times
due to automated improvements that aim to streamline
the application process.

The Ukraine Immigration Task Force’s next major
advocacy project will focus on creating pathways for
permanent residence for Ukrainians who lost everything,
including family members who are unable to return to
the place they once called home.

To learn more about the Ukraine Immigration Task
Force and to get involved, visit ukrainetaskforce.org.

Brandon Vogel is the former senior writer for NYSBA.
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Curing Gig
Economy Worker

Misclassification

During COVID-19
and Beyond

By Trish Dessai



he arrival of gig-centric companies, such as Uber

or Lyft, and the recent prominence of companies
such as DoorDash, Instacart, TaskRabbit, Postmates and
Amazon have caused a soaring demand for gig economy
workers. As recently as 2018, approximately 36% of
Americans relied on gig economy work as their primary
or secondary source of income.! Thus, the question
arises: who qualifies as a gig worker?

Gig workers are defined as workers with flexible work
schedules who are actively responding to the consumer’s
ebb and flow of demand for a given service. Due to the
flexibility of the arrangement, gig workers appear to be
independent contractors. An independent contractor
is defined as a person who contracts with a company
but is not controlled by the company nor subject to the
company’s control with respect to physical conduct or
performance.? Additionally, independent contractors are
not entitled to employee benefits such as unemployment
insurance, health care and minimum wage standards.

Gig companies argue gig workers are independent con-
tractors because the gig company does not control the
time worked or the schedule chosen by the workers.
The major issue with this argument is the conflation of
“worker flexibility” with the absence of control by the
business. The gig companies control terms of service,
fares charged, incentive-based pay, deactivation fees and
rating structures of the workers. Thus, workers’ advo-
cates argue, gig workers are employees because the gig
companies exercise sufficient control over the terms and
conditions of work assigned to gig workers.

The merits of each argument can be seen in two recent
cases. In In re Vega3 the court held Postmates delivery
drivers were employees because Postmates exhibited uni-
lateral control over compensation, fixed delivery destina-
tions and the hiring of replacement drivers. Conversely,
in Lawson v. Grubhub,* the court held Grubhub delivery
drivers are independent contractors because Grubhub
did not control the number of deliveries, the work
schedule timing or require any training or orientation.
Both cases deal with identical services provided by gig
economy delivery drivers using identical gig platforms,
yet the courts reached different conclusions based on the
definition of employer control.

The issue of misclassification has been further exacerbat-
ed due to the effects of the COVID-19 pandemic. State
lockdown orders have classified gig workers as “essential.”
The majority of gig workers are working overtime in
response to the demand for essential workers during the
pandemic. Due to independent contractor classification,
gig workers are denied basic benefits, such as minimum
wages, paid sick leave and unemployment insurance. The
absence of basic work benefits has proven to be detrimen-
tal to gig workers. For example, the inability to take paid
sick leave forces workers to choose between their health,
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their paycheck and endangering the lives of customers
due to the direct contact nature of the job.

To combat this injustice, Instacart workers staged a
nationwide strike demanding hazard pay and sick leave
for working during the pandemic.> In response to the
outcries of gig economy workers, Congress extended
the Coronavirus Aid, Relief, and Economic Security Act
(CARES) to include the allocation of unemployment
insurance to independent contractors. This was a historic
move as it was the first time a “portable benefit” was
extended by the government to independent contractors
rather than only to employees. However, the imperative
question remains: why not classify all gig workers as
employees rather than independent contractors?

Recently, People v. Uber® held Uber and Lyft drivers
who were classified as independent contractors were in
violation of the California Labor Code § 2775 (ABC
Test).” Although this decision was a momentous win for
employee-based coverage, it only applies to ride-sharing-
based companies such as Uber and Lyft. The issue of
employer control varies dramatically in other businesses
such as: delivery application-based companies (Door-
Dash, Grubhub, Instacart), hotel and lodging-based
companies (Airbnb), online market-based companies
(Amazon Flex Drivers, TaskRabbit) and domestic work-
er, service-based companies (SweepSouth).

The gig economy is continuously evolving, and the ser-
vices provided by gig workers are expanding. It is likely
that gig companies will continue to find different ways to
support the classification of gig workers as independent
contractors. Gig companies want to keep costs low and
increase profits; gig workers, on the other hand, want to
maintain flexibility but still retain basic worker protec-
tions. So, this begs the question: can we achieve a system
in which gig companies and gig workers both win?

A New Solution: Portable Benefits

Portable benefits are defined as benefits that are con-
nected to a worker rather than a particular employer such
that the benefits can be taken from job to job without
interruption in coverage or loss of funding.8 As a resul,
workers can accumulate benefits such as unemployment
insurance or paid time off while working for different
employers. This solution will allow workers, whether
independent contractor or employee, to retain a basic
level of worker protection across the board.

As stated above, the gig economy is growing rapidly. The
MBO Partners State of Independence report ? projects
52% of the workforce will be participating in the gig
economy by 2023. Trends are showing that even union-
ized work such as construction and mining will move
towards an app-based, service-oriented model. The pro-
tection of this new wave of workers must be the focus of
the portable benefits system.



A functional portable benefits system will require an
equitable infrastructure set forth by the government,
unions and gig companies, and executed through the
assistance of fintech.

Current Role of the Government in the Creation of
Portable Benefits

Congress does not extend unemployment insurance
to independent contractors as they are not classified as
employees. However, in light of the current pandemic,
Congress extended unemployment insurance to inde-
pendent contractors. This is the first time a benefit was
extended by the government to independent contractors
and employees. The benefit was universally attainable
to workers irrespective of classification status — the first
truly universal portable benefit. Further, it has proved to
be effective in assisting gig workers during the pandemic.

“Gig companies favor an
independent contractor
classification for gig workers
because the flexibility
in worker protection allows
gig companies to maintain
profit margins. ”

Similarly, some municipalities have taken action to pilot
portable benefit systems that apply to workers within
the state. Philadelphia recently passed the Philadel-
phia Domestic Workers Bill of Rights,!0 which ensures
domestic workers the right to paid time off through a
portable benefits model. All clients of domestic work-
ers are required to pay a 2.5% fee towards the workers’
portable benefits fund. The domestic workers will receive
one hour of paid time off (PTO) for every 40 hours of
paid work. The PTO accrues from client to client and
the workers take the benefit (PTO) from job to job. The
ratio is applied irrespective of where or when the hours
are completed, effectively retaining the flexibility of the
worker. Philadelphia is actively considering extending
these provisions to gig economy workers as well.

The Seattle Universal Worker Protection Bill!l proposes
a similarly structured portable benefits system targeted
towards gig economy workers. Companies pay a 5% fee,
capped at $1 per hour, which is deposited in a portable
benefits fund. The benefits in the fund include health
insurance, retirement savings and paid vacation time.
The worker can take these benefits from one employer
to the next, once accumulated. In addition, several states,

including New York and New Jersey, have considered
legislation that supports creating similar portable benefit
systems for independent contractors.

The active criticism with respect to extending portable
benefits to independent contractors is: why would gig
companies be willing to pay a 2.5% fee for the sake of
worker protection?

The Current Role of Gig Companies in the Creation
of Portable Benefits

Gig companies favor an independent contractor classi-
fication for gig workers because the flexibility in worker
protection allows gig companies to maintain profit mar-
gins. In a portable benefits system, gig companies would
have to pay a 2.5% fee toward a workers’ benefit fund.
Thus, the question still stands: why would gig compa-
nies be willing to pay a 2.5% fee for the sake of worker
protection?

Gig companies will be willing bear this cost in two sce-
narios: (a) the company is able to pass the cost on to the
consumer, or (b) the company is able to pay a smaller
portion of the net cost. The first scenario is best exem-
plified by New York’s Black Car Fund model.12 New
York’s Black Car Fund was established by the New York
Legislature to exact a 2.5% surcharge on all companies
which hire drivers. If the company owns less than 50%
of the cars and 90% of the customer transactions are
cashless, a 2.5% surcharge applies. The money obtained
from the surcharge is deposited into a workers” benefit
fund that includes telemedicine coverage, vision benefits
and accidental death benefits. The benefits transfer with
the driver from job to job, covered under the Black Car
Fund. Uber and Lyft are subject to this 2.5% surcharge
in New York and simply pass the cost to the consumer.
Both companies have still maintained profitability while
also promoting workers’ benefits.

Alternatively, gig companies can use the customers’ tips
to contribute to the workers' portable benefits fund,
allowing the companies to bear a smaller net cost. There
is research showing that customers would be willing to
pay extra in order to ensure workers receive benefits. For
example, Alia!3 is an application which allows consum-
ers to pay tips for their domestic workers into a portable
benefit fund. Alia pools together voluntary funding from
the customers of domestic workers to create a portable
workers’ benefit plan that gives workers access to protec-
tions such as accident insurance, paid time off and life
insurance. Alia has been a success for domestic work-
ers and customers. Customers report the driving factor
behind the willingness to tip was the incentive of battling
against the systemic inequality that domestic workers
face, in addition to the negligible monetary amount
required in order to make a difference.!¥ The spotlight
has been placed on gig economy workers as essential
workers, raising social awareness about gig worker exploi-
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tation and the lack of workers’ benefits provided. This
consumer awareness—based template can be applied to
the gig economy workers incentivizing consumers to tip
2.5% per ride — approximately $.50 on a $20 ride.

Additionally, consumers have trended toward support-
ing workers against abuses as seen with the Collation of
Immokalee Workers (CIW) campaign for farmworkers.
The CIW raised awareness about the abusive practices of
companies using suppliers who exploited farm workers.
Consumers responded by boycotting such companies,
causing companies such as Taco Bell to comply with fair
practices in order to save their reputation. Consumers
of the gig economy play a big role in influencing the
practices of the gig companies and, when mobilized cor-
rectly, can effectuate an efficient portable benefits system
as well.

Thus, the overarching question remains: how will the
surcharge be decided in diverse industries, such as gig
economy drivers versus domestic workers?

The Current Role of Unions in the Creation of
Portable Benefits

The concept of portable benefits transferring with work-
ers from job to job may seem like a new idea, but unions
have been implementing a very similar framework via the
Taft-Hartley Act!> for decades. The distinction, however,
is that benefits move with the worker based on the indus-
try. Employees and employers pay into a multi-employer
fund subject to the terms of a collective bargaining agree-
ment. The accrued funds are then reinvested and pay
for the members” benefits. The most common examples
of these agreements include ERISA benefits across the
construction industry. Another relevant example is the
Screen Actors Guild Pension and Health Plan. Although
actors are contingent workers, the Guild submitted to
collective bargaining agreements with each of the studios
in order to pay for benefits for actors. The benefits are
portable across any studio party to the collective bargain-
ing agreement across the entertainment industry.

The inevitable criticism to this process is: why would gig
companies agree to the collective bargaining process of
unions when the goal of classifying workers as indepen-
dent contractors is to circumvent the control imposed by
collective bargaining agreements?

Oddly enough, gig companies have been open to the
notion of a certain level of collective bargaining when
creating portable benefits.!1® Under a recent joint letter
between the Service Employees International Union
(SEIU) and Uber, both parties made a commitment to
create a collaborative universally portable benefits system
for drivers espousing principles of universality, flexibility,
proportionality and innovation. The letter acknowledges
the longstanding legal barriers and legal history of con-
flict between companies and employers and pledges to
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break down such barriers by creating a portable benefits
system from scratch with the input of both parties. Given
this recent collaboration, it is highly likely that unions
will turn to the Taft-Hartley Act model to structure the
disbursement and negotiation of worker benefits.

Thus, the last question which must be addressed is: what
is the most effective way to execute the disbursement and
management of portable benefits?

The Current Role of Financial Technology in the
Creation of Portable Benefits

Financial technology (fintech) is defined as an innova-
tive economic industry composed of companies whose
purpose is to use technology to make financial services
more efficient.’” In response to COVID-19, Mastercard
has partnered with Stride,!8 a portable benefits fin-
tech platform, to provide cost-effective worker benefit
options for gig economy workers. Workers can choose
from a suite of benefits via the Stride application and the
benefits directly transfer to the worker via the worker’s
Mastercard account. The benefits and disbursement plat-
form would remain the same irrespective of whether the
worker changes jobs or moves from job to job.

Similarly, the application Alia, as described above, uses
a fintech platform to transfer the voluntary funds from
the client to the domestic worker. The domestic worker
can access the funds in the form of benefits directly from
the Alia application. Furthermore, the United Kingdom
launched Pirkx,!? a fintech platform, which allows users
of its platform to access workers’ benefits irrespective of
their classification as self-employed, part-time, indepen-
dent or full-time workers. Fintech is actively innovating
and working around the current lack of protection for
workers during the pandemic by providing efficient dis-
bursement platforms. However, the costs of benefit plans
offered by fintech is extremely high and may come at a
hefty cost to the employee, thus strengthening the call for
a universally low-cost portable benefit system.

The Pilot Portable Benefits Model for COVID-19
and Beyond

First, the government must pass overarching legislation
approving a portable benefits plan that is applicable to
all workers irrespective of independent contractor or
employee status. The plan can mirror that of the Philadel-
phia Portable Benefits Plan and charge a fixed surcharge
to the employer in order to contribute to the universal
benefits fund. The government may offer tax subsidies
to companies in order to incentivize participation in the
pilot program for a minimum two-year period.

Second, the surcharge will be determined by the industry
and negotiated by unions. Using a model akin to the
Taft-Hartley Act, unions and companies will collabora-
tively set the surcharge across the industry.



Third, the gig companies can respond to the surcharge
by either (a) passing it on to customers analogous to the
Black Car Fund model or (b) pooling customer tips to
offset the net cost of the surcharge. Additionally, employ-
ers can offer the option for consumers to pay directly
towards the workers” fund rather than merely tipping in
order to build social awareness about worker protection.

Fourth, the money collected by the surcharge will be
invested into the industry-wide workers’ fund, collabora-
tively negotiated by both the unions and the companies,
and converted into a benefit that will be accessible to all
workers in a given industry.

Fifth, a fintech platform will present the suite of benefits
available to each worker, and workers can choose the
benefits they deem necessary based on their independent
contracting needs. The disbursement method will be
analogous to the method used by the Alia application.

This collaboration between the government, employers,
unions and fintech lays a rudimentary groundwork for a
strong universal portable benefits system that is restricted
by industry for the ease of distributing the benefits. This
by no means is a fully exhaustive plan and modifications
can be made accordingly in response to any conflicts or
issues that may arise.

The major criticism that may be set forth in response
to this plan is the presumption that the gig companies
would be open to negotiating with unions. The recent
collaborative efforts of the SEIU and Uber in negotiat-
ing a universal portable benefits plan strongly suggest
this issue is not insurmountable. The recent collaborative
efforts by both parties to create a portable benefits system
from scratch in order to dismantle the underlying tension
between companies and unions is a positive step forward
in this direction.

Conclusion

The classification of gig economy workers as indepen-
dent contractors has focused on the presence or absence
of control by the company over the worker, across
many different industries, including car services (Uber,
Lyft), delivery application-based companies (DoorDash,
Grubhub, Instacart), hotel and lodging-based compa-
nies (Airbnb), online market-based companies (Ama-
zon Flex Drivers, TaskRabbit), and domestic workers
(SweepSouth). Independent workers and self-employed
workers are still workers even if they are not classified as
employees. Therefore, these categories of workers should
be afforded some form of basic worker protection as well.
A workable solution is a universal portable benefits fund
where the benefits attach to the worker, rather than to the
classification of employee and employer. The fund will
be created by a collaboration between the government,
employers, unions and fintech. A rough framework for
such a model is detailed as well. During the COVID-19
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pandemic, workers, irrespective of classification status,
have been left vulnerable without paid sick leave or mini-
mum wages — all of which could be cured by a portable
benefits system. Fintech is already finding ways to inno-
vate portable benefits through privatized means. Rather
than letting portable benefits act as another privately
created fissure to workplace protections, parties should
work together to make it an efficient pro-worker system
that provides benefits to any classification of worker. As
long as you are worker, you should be protected — a case
for universal portable benefits system.

Trishala Dessai has a bachelor's in industrial
labor relations, earned a J.D./LLM from American
University Washington College of Law in
May 2022 and is pursuing an MBA at Cornell
University. Inspired by seeing her immigrant par-
ents' struggles with labor issues, she is founding
a startup to offer portable benefits to workers.
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People Lie, Bodies Do Not

By Carol Schiro Greenwald

We know body language can have a big impact. We

sense it every day. For example, when we attend
a show and say an actor “inhabits a role,” we mean their
body language acts just like the fictional person would.
When you are on a train or in a restaurant and you muse
about the dynamics of the people across the way, you are
reading body language.

Body language facilitates an understanding of others for
two main reasons: first, we obtain most of our knowledge
from visual stimuli, and second, the body does not lie.
When we misread or misinterpret body language cues it
places us at a disadvantage.

It always was and still is humans’ basic language. We
read people unconsciously. When what someone says
conflicts with their body’s message, they seem disingenu-
ous. A common statistic says that 55% of what we com-
municate is visual, 38% is vocal and only 7% is what is
actually said.

If 93% of communication is nonverbal, we should know
as much as possible about how to understand and use
it. This article discusses key body part players and their
range of actions and then suggests how to read other
peoples’ unspoken agendas and how to project your best
“you” in the workplace.

Body Language Basics

Before language, humans moved in groups and needed a
way to communicate. They used body language. People
followed leaders by watching what they did and follow-
ing along. This is still seen when people in conversation
“mirror” each other’s physical positions. Reading others
occurs constantly, mostly as unconscious communica-
tion.
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According to the Oxford Dictionary, body language is
“the conscious and unconscious movements and postures
by which attitudes and feelings are communicated” and
“the process of communicating what you are feeling
or thinking by the way you place and move your body
rather than by words.”

Body language includes:
* facial expressions, especially the eyes;
* how you hold your body, your posture;

* gestures, the most important of which in business
situations is the handshake. Humans shake hands
as a way to measure authenticity. The handshake
“dance” begins when you take a small step forward,
look the recipient in the eye, smile and offer your
hand, palm up. In networking situations, keep your
hands vertical in the shake itself, indicating equality,
and match the other person’s pressure. Give a greet-
ing. Step back as you release the hand. This interac-
tion sets the initial relationship;

* touch, which is an important body language com-
ponent, whether it is welcome or not;

* connections with inanimate objects, like cigarettes,
pencils, and coffee mugs; chewing on a pencil indi-
cates the person is unsure. Doodling while someone
is talking says that person does not value what the
speaker is saying;

* proxemics, which includes spatial distance and posi-
tioning.

As can be deduced from this list, some body language is
an involuntary, mostly unconscious, reaction to our envi-
ronment and situation. Some actions, such as smoking,
are learned. Some actions are inborn, like smiling back
when someone else smiles; others are learned through
personal experience. The meaning of body language
actions is culture-bound, and influenced by many fac-
tors including age, gender, and the relationship’s power
dynamic.

Reading Body Language
Reading body language is an inexact science at best. For

example:

* Do crossed arms signal disagreement or a request to
lower the air conditioning?

o If I scratch my nose, does it presage a lie or does it
just itch?

* Does rubbing my eye signal tiredness, irritation or
anger?

Movements need to be read in context and clusters. You
need to see at least three coordinated body language indi-
cators to feel that your reading is correct. For example,
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you might infer that someone does not like what you are
saying if:
* They have their hand on their face with the index
finger pointed up across their chin and the rest of

the hand across their mouth suggesting disagree-
ment.

* Legs and/or arms are tightly crossed, suggesting
defensiveness.

¢ Their chin and head are inclined downward indi-
cating negativity.

People look for this kind of congruence to nonverbally
support spoken conversation.

One way to test the accuracy of your interpretations is
to be aware of micro-signals. These are involuntary facial
expressions that occur in 1/25th of a second. For exam-
ple, when pupils contract, an eyebrow lifts, the corner
of your mouth twitches. We do not see them, but they
register with our unconscious. It is almost impossible to
fake body language, because it is too difficult to align
gestures, micro-signals and spoken words.

Being “perceptive” means that you are good at spotting
incongruities between a persons body language and
words. When your “gut tells you something” it is reacting
to a discrepancy you sense. For example:

* Real smiles involve the mouth and the eyes. Fake
smiles involve only the mouth. When you encoun-
ter fake smiles, take the time to review the other
body’s language “tells” in order to understand why
the person is feeling hostile.

* Legs and feet indicate how we feel. When network-
ing, if in a cluster talking together one or two
people have a foot pointing away from the group,
then that conversation is uncomfortable or about to
end. In meetings, if you see someone jiggling their
feet or pointing them away from the speaker, the
feet owner likely wants to run away.

Body Language and Communication

Body language is useful in conversation because it creates
the base for human spoken interactions. Whatever we
are saying is either reinforced or subverted by our body
language. For example, eyes regulate conversation. As
you speak, your eyes glance around at those listening to
you. When you are ready to end a sentence, you tend to
look up, signaling to others that they may speak. When
you widen your eyes in conversation, it inspires trust and
positive feelings.

To indicate interest in what the speaker is saying and
show that you are paying attention, you can do any or all
of the following body language moves:

* tilt your head to one side,



* make eye contact with the speaker,
* nod periodically to show you are following along,

* widen your eyes to show approval, and

lean slightly forward toward the speaker.

Business Messages

An understanding of basic body language cues is impor-
tant in business situations for people who need to know
what colleagues are really thinking.

* Observing body language determines our initial
impression of people before they say a word. In
those initial three to eight seconds, when we meet
someone for the first time, we form an initial
impression that becomes the lens through which we
filter future impressions of the person.

* How you physically comport yourself influences
your brand because body image is a powerful com-
ponent of your brand image. When working or net-
working, it is important that your clothing, affect,
energy, comportment and courtesy all support posi-
tive interactions with others in the room.

* When you want to create a sense of psychological
comfort, mirror the behavior of others in the con-
versation, make eye contact, smile, stand tall and
use people’s names.

* Remember the importance of mind-body con-
nection. Understanding your own body language
increases your self-awareness and self-control, which
are prerequisites for emotionally intelligent leader-
ship.

Posture is also a key tool for projecting the image you
want people to see. When you walk into a room or sit in
a chair, set your body so that your head is aligned with
your spine, your whole body is upright and your expres-
sion is one of interest and self-confidence. Others will see
you as a positive leader.

If you sign up for a networking function and it turns out
that you are having a bad day and cannot bring yourself
to project authority, energy or grace, do not go. No mat-
ter how much you try to act positive, your body will
show how you really feel.

Proximity

Proxemics form the basis of power formations. Humans
have five spatial zones (COVID-19 notwithstanding):

1. Zero to six inches for intimate relationships like
mother/child, lovers, etc.

2. Zero to 18 inches for the intimacy of close friends
and crowded places.

3. Eighteen inches to four feet for people you interact
with on a regular basis.

4. Four to 12 feet for social events, non-touch
encounters.

5. Twelve feet or more for public areas with no inter-
action, with strangers.

When we have to engage in activities that violate these
guidelines, we fudge it. Think of crowded elevator behav-
ior: by facing front, looking straight ahead, saying noth-
ing and not touching, our minds construct an invisible
cocoon around us.

Spatial relations are also vital, but unconscious, indica-
tors of relationships. In meetings, relationships in the
room and the role of the leader can be established with-
out saying a word.

* Sitting opposite another person creates a feeling of
confrontation. Sitting side by side blocks conversa-
tion, since it is awkward and physically tiring to
look someone very close to you in the eyes.

* Sitting behind a desk while the others sit on the
other side emphasizes the authority and objectivity

of the person behind the desk.

* When you want to create a feeling of congeniality
and cooperation:

¢ sit at a 45% angle from the other person,
¢ hold meetings around a round table, or

¢ lead the meeting from the center of a rectangu-
lar table.

* When standing while participating in group con-
versations, stand at a slight angle to the others to
encourage openness and congeniality.

Conclusion

Taking the time to learn more about body cues will
increase your ability to communicate effectively. Under-
standing your own body language will allow you to
project the most favorable image as a support for your
position in the organization. The most intuitive leaders
read bodies well. Use this knowledge to understand dis-
sent and forge consensus in your firm, your family, with
clients, judges and juries.

Carol Schiro Greenwald, Ph.D., is a network-
ing, marketing and management strategist,
coach and trainer. She is the author of two
books, "Strategic Networking for Introverts,
Extroverts and Everyone In-between" (American
Bar Association, Law Practice Division, 2019) and
"Build Your Practice the Logical Way — Maximize
Your Client Relationships" (with StevenSkyles-
Mulligan, American Bar Association, First Chair
Press, 2012). This article first appeared in the
Entertainment, Arts and Sports Law Journal, a
publication of the Entertainment, Art, and Sports
Law Section (EASL). For more information, please
visit NYSBA.ORG/EASL.
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Should a Law Clerk's Possible
Leak to Press Be Reported?

The Attorney Professionalism Committee invites our readers to send in comments or
alternate views to the responses printed below, as well as additional hypothetical fact patterns or scenarios to
be considered for future columns. Send your comments or questions to: NYSBA, One Elk Street, Albany,
NY 12207, Attn: Attorney Professionalism Forum, or by email to journal@nysba.org.

This column is made possible through the efforts of NYSBA's Committee on Attorney Professionalism. Fact
patterns, names, characters and locations presented in this column are fictitious, and any resemblance to ac
tual events or to actual persons, living or dead, is entirely coincidental. These columns are intended to stimu
late thought and discussion on the subject of attorney professionalism. The views expressed are those of the
authors, and not those of the Attorney Professionalism Committee or NYSBA. They are not official opinions
on ethical or professional matters, nor should they be cited as such.
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To the Forum:

I recently graduated from law school and took the bar
exam and am working in the pool of clerks. The judges
and their assigned clerks don’t even recognize me, but I
recognize them. After working late one night, I went to
an Italian restaurant near the courthouse. There, I saw
one of the clerks handing an envelope to another person,
whom I did not know, but seemed familiar. Later, I saw
his judge pick him up in his car outside the restaurant.

The next day, I saw an article on the front page of the
newspaper about a controversial case currently sub judice
in our court, reporting on “rumors” as to how the court
was expected to rule. The author of the story appeared
on the local news program and is a well-known local
journalist. The author looked very similar to the per-
son the clerk had met, but I am not certain it was the
same individual. When asked by the interviewers how
they had heard these rumors, the author did not give a
direct answer, but implied that they have a confidential
source. This is the first time any such rumors have been
published and I am not sure who I should talk to about
this issue.

The judge that I'd seen outside the restaurant was known
throughout the courthouse to be a dissenter. I am now
conflicted. Am I ethically required to report what I saw
based upon mere suspicion, and do the rules apply to me
if T have not yet even been admitted to practice?

Sincerely,

A. Leaker

Dear A. Leaker:

Your question implicates rules governing nonjudicial
court employees, rules governing judicial conduct under
the New York Code, Rules and Regulations, and rules
governing attorney ethics. These ethical rules were
intended as a form of self-governance within the legal
system; in the context of the judiciary, the rules enshrine
the sanctity of the judicial process. These rules do not
simply apply to attorneys representing parties in court,
but to the entire courthouse — including administrators,
clerks, attorneys, and judges. As a community of profes-
sionals, we must preserve the integrity of the system and
the judicial process.

To be clear, you should report this matter because, if true,
such conduct may be considered a violation of many
ethical rules, but most importantly, it is prejudicial to the
deliberative process that is the cornerstone of the entire
judicial system.!

Regarding your own conduct, there are certain rules that
can and do apply to you even though you have not yet
been admitted to practice; however, which rules apply
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depend on your role and duties. Defining the role is often
difficult because of the different nomenclature used to
characterize different clerical roles. Commentators often
utilize terms such as “law secretary,” “court attorney,”
« » . . .

elbow clerk” (a vivid term used more in other states), or
“law clerk” to describe an attorney or recent law graduate
who works directly with an individual judge.

Reporting

Regardless of the nomenclature, under the New York
Rules of Professional Conduct (RPC) 8.3(a), a lawyer
— or in your case one pending admission — “who knows
that another lawyer has committed a violation of the
RPC that raises a substantial question as to that lawyer’s
honesty, trustworthiness or fitness as a lawyer shall report
such knowledge to a tribunal or other authority empow-
ered to investigate or act upon such violation.” While
RPC 8.3(a) refers to a lawyer “who knows” that a viola-
tion has occurred, all lawyers know that the definition of
the term “knows” can be interpreted in many different
ways and qualified in many different ways. Do not over
analyze this requirement. Sometimes you know it when
you see it; here, you've seen it. You not only have a duty
as a clerk, but as an attorney, even though not yet admit-
ted, to share your knowledge as to how this draft opinion
may have been leaked.

Therefore, even though you cannot be completely cer-
tain, if you strongly believe that another lawyer has com-
mitted a violation of the RPC that raises a substantial
question as to his honesty, trustworthiness, or fitness as a
lawyer, then you should report it.

Comment 3 to RPC 8.3 notes that a lawyer is not neces-
sarily obliged to report every violation of the rules. The
rule limits the reporting obligation to “those offenses that
a self-regulating profession must vigorously endeavor to
prevent.” Comment 3 also notes that “substantial refers
to the seriousness of the possible offenses and not the
quantum of evidence of which the lawyer is aware.” In
your situation, you do not have to be concerned with the
quantum of evidence that you are aware of, but instead
that the potential violation does indeed raise a substantial
question to the lawyer’s honesty, trustworthiness, and
fitness as a lawyer, since the suspected violation, if true,
shakes the foundation of the judicial process to its core
by disrupting the deliberative process.

Suspect Violation

Now, turning to the actions of the clerk, based upon
your observations, it appears that the clerk has revealed
confidential information in a case currently sub judice
and has violated rules governing the conduct of nonjudi-
cial court employees, judicial conduct, and the attorney
rules of ethics. While there are many different potential
reasons for the clerk’s actions, we will analyze this from
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the potential motivations of personal gain and political
activism.

Pool clerks and judges’ assigned clerks are subject to
the same rules governing conduct of nonjudicial court
employees under 22 N.Y.C.R.R. Part 50. Specifically,
under 50.1(I)(D), court employees “shall not disclose
any confidential information received in the course of
their official duties, except as required in the perfor-
mance of such duties, nor use such information for per-
sonal gain or advantage.”

A draft of a judicial opinion (especially in a controver-
sial case) would be considered confidential information
“received in the course of the clerk’s official duties”
because of the role draft opinions play in the delibera-
tive process. Judges understand that drafting without the
threat of public scrutiny or intervention prior to publica-

employees, in their capacity as such, should not engage
in political activity. Here, the clerk was virtually on the
courthouse steps, handing what we presume (for sake of
this analysis) to be a draft judicial opinion to a journalist.
While we cannot know for certain whether this action
was political activity at the time, if it was, it was political
activity on the courthouse steps and was directly related
to the clerk’s role as a clerk — a violation of 50.1(II)(B).

Generally, clerks are allowed to participate in any kind
of political activity that is not specifically prohibited by
50.2(C), so long as they do not implicate their judges
in their politics.2 Therefore, while a law clerk cannot
conduct political activity in the courthouse or chambers
during work hours, he or she can circulate petitions for
candidates for office, accept a volunteer position in a
political campaign,3 act as a political party member, and

“Assuming that the clerk did disseminate the draft, if the clerk’s

intentions were political in nature, the clerk violated 50.1.(lll)(B),

which states that court employees shall not engage in political
activity during scheduled work hours or at the workplace.”

tion is a critical part of that deliberative process. Sharing
drafts undermines the process and compromises judicial
integrity and objectivity. This is but one argument
against premature public disclosure.

“Confidential information” is not a clearly defined
phrase, but it is nonetheless evident that this draft opin-
ion was confidential, as until an opinion is released, it
is, ipso facto, not intended for public dissemination, ergo
“confidential.” If the clerk did disseminate this draft
opinion to the media, such action would constitute a
violation of 50.1(IT)(D).

Next, if the clerk intentionally disseminated this draft
opinion to the media, further ethical rules may be impli-
cated. Personal gain or political activism could have been
a motivating factor behind the disclosure due to the
controversial nature of the case. If the clerk did so for
personal gain — whether a monetary gain or other form —
the clerk would be in violation of 50.1(II)(D).

Political

Assuming that the clerk did disseminate the draft, if
the clerk’s intentions were political in nature, the clerk
violated 50.1.(III)(B), which states that court employees
shall not engage in political activity during scheduled
work hours or at the workplace. This is another rule
that you should not overanalyze. While lawyers could
argue the nuances of “scheduled work hours” and “at
the workplace,” here, the intent of the rule is that court
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solicit signatures on nominating petitions for political
candidates.# While law clerks are not permitted to hold
any elective office in a political organization,> they can
hold an appointive office in a political organization.

Law clerks are also subject to certain sections of the rules
governing judicial conduct,® since they are considered
personal appointees of judges. It is likely that the clerk
violated both 50.5 and 100.3(B)(8). While you, as a clerk
in the pool, are not considered a personal appointee of a
judge, a clerk for a judge is considered a personal appoin-

tee and may not engage in political activities, as set forth
in 100.3(B)(8) and 50.5.

Under 100.3(B)(8), judges “shall not make any public
comment about a pending or impending proceeding in
any court within the United States or its territories.” Fur-
ther, a judge “shall require similar abstention on the part
of court personnel subject to the judge’s direction and
control.” Therefore, clerks are not permitted to comment
on pending or impending proceedings in any court — and
especially cases and decisions that are sub judice in their
own court.

The Court of Appeals has accepted the Judicial Conduct
Commission’s recommendation in some cases that judges
be removed from judicial office when their conduct
represented “a callous disregard for the applicable ethical
standards.”” Such determinations are very fact intensive;
however, for example, in /n re Maney, the judge continued
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his intense political involvement even after his election to
judicial office. The Judicial Conduct Commission and
Court of Appeals found that such conduct demonstrated
his unwillingness to forgo political activity and reflected
an insensitivity to his ethical obligations as a judge. Fur-
ther, the Court of Appeals rejected the judge’s attempts to
justify his partisan involvement and views blatant politi-
cal actions as flagrant disregards of the ethical restraints
imposed by the rules governing judicial conduct.

While a law clerk may be free to participate in political
activity, it is evident that the situation presented falls
outside of the scope of the permissible activity under the
rules governing judicial conduct and rules for nonjudi-
cial court employees, since the clerk’s perceived act of
providing a draft of the decision to the media — whether
authorized by the judge or not — implicates the judge in
his politics.

Prejudicial to the Administration of Justice

Under the RPC, the clerk has implicated RPC 8.4(d),
which requires that a lawyer shall not “engage in conduct
that is prejudicial to the administration of justice” and
8.4(f) by “knowingly assist[ing] a judge or judicial officer
in conduct that is a violation of applicable rules of judi-
cial conduct or other law.” While one cannot be certain
whether the clerk was directed to leak the draft opinion
or did so independently, its release is prejudicial to the
administration of justice, as it compromises and disrupts
the deliberative process, the most essential function of
the court. The sanctity of the deliberative process is the
cornerstone of the judicial system and such a violation
can lead to a host of problems. Because the decision is
not yet final, political activists could attempt to influ-
ence the judges deciding the case or judges could feel
pressured to rule a certain way because of outside factors
and not the law.

Conclusion

In conclusion, lawyers must balance the letter and spirit
of the law while trusting their instincts. The balance here
mandates reporting because the clerk’s actions, on their face,
run afoul of both the letter and spirit of the various ethical
rules that govern court employees, judges, and lawyer. We
conclude that this potential violation must be reported.8

Sincerely,

The Forum by

Jean-Claude Mazzola

(jeanclaude @mazzolalindstrom.com)
Hanoch Sheps
(hanoch@mazzolalindstrom.com)
Kevin Kelly

(kevin @mazzolalindstrom.com)

QUESTION FOR THE NEXT FORUM

I am a shareholder in Newtide Corporation and have
recently encountered an issue with regard to the compa-
ny’s general counsel, whom I will refer to as Ms. Weaver.
In addition to serving as the company’s general counsel,
Ms. Weaver has also represented me individually in mat-
ters unrelated to Newtide. A few months ago I discovered
that the majority managers of Newtide were stealing
funds from the corporation for their own personal use. I
reached out to Ms. Weaver to seek advice as to an appro-
priate resolution for the shareholders. We were never
able to resolve the issue and ended up at an arbitration
hearing to litigate the issue. The other shareholders and
I sued the majority managers derivatively and obtained
separate litigation counsel to represent our interests. The
majority managers also retained separate litigation coun-
sel to represent them at the hearing.

During the arbitration hearing I learned that Ms. Weaver
had been blind copying the majority members and man-
agers of the company on communications between me
and her where I sought counsel on how to resolve the
issue. I also learned that she had produced private email
communications between me and her to counsel repre-
senting the majority managers for use at the hearing. I
never gave Ms. Weaver my consent to waive privilege or a
conflict waiver and was very upset to learn that commu-
nications that I had thought were confidential attorney
client communications were divulged to my adversary.

Are Ms. Weaver’s actions ethical? Do I have any recourse
to deal with her conduct assuming it is improper?

Sincerely,

Carla Conflicted

Endnotes

1. While we are solely focused on the ethical issues that arise in this situation, there
are potential privacy and criminal implications for the clerk’s disclosure. Attorney’s
ethics rules do not specifically direct attorneys to report crimes committed by other
attorneys; it is our ethical duty as individuals and as members of the community at large
— not lawyers — that compels us to report crimes committed whenever we see them.

2. When a clerk engages in political activity, a judge must instruct his or her law

clerk not to create the impression that the judge is engaged in the political activities (see
Opinion 12-71 citing Opinions 07-11; 90-102 (Vol. VII)) and should advise that politi-
cal activities are not permitted in the courthouse or during the law clerk’s working hours

(see Opinions 07-11; 90-102 [Vol. VII]).
3. N.Y. Jud. Adv. Op. 93-36.

N.Y. Jud. Adv. Op. 90-85.

22 N.Y.C.R.R. § 100.5(C)(1).

22 N.Y.C.R.R. Part 100.

. In re Maney, 70 N.Y.2d 27, 30-31 (1987) citing Rosenthal v. Harwood, 35 NY2d
469 (1974).

8.  The Advisory Committee on Judicial Ethics implores law clerks with any questions
to contact the Unified Court System’s Office of Court Administration, the agency with

the ultimate authority to interpret Part 50, for guidance on how Part 50 applies to his/

her particular circumstances. (Contact: ETHICS HELPLINE: 1-888-28 ETHIC.).
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HILARY ON THE

In ongress, Rare Bipartisan

Support for Mental Health

Legislation

By Hilary Jochmans

In addition to the toll COVID-19 took on Americans
physically, the stress, isolation, fear and sadness have
also impacted our mental health. According to the Cen-
ters for Disease Control and Prevention, drug overdose
deaths in the United States during the first year of the
pandemic were at a record 100,000.! Depression and
anxiety surged worldwide by a whopping 25%, says
the World Health Organization, with women, youth
and those with underlying health factors particularly
impacted. Congress is actively looking to provide legisla-
tive solutions to these complex health issues.

One of the most robust legislative packages working its
way through Congress is the Restoring Hope for Mental
Health and Well-Being Act of 2022. This comprehensive
measure would reauthorize certain programs relating to
mental health and substance use disorders. Specifically,
it would address maternal mental health and substance
use disorders; prevention and treatment of mental and
behavioral health issues for veterans, members of the

New York State Bar Association

Armed Forces and first responders; eating disorders;
school-based mental health services; coverage of mental
and behavioral health care through Medicaid and the
Children’s Health Insurance Program, including for juve-
niles in public institutions; and integration of behavioral
health in primary care settings.

While this measure awaits action across the Capitol,
several committees in the closely held Democratic Senate
are working to produce a comprehensive measure to deal
with mental health and addiction. Senate leaders had
hoped to have a bill by the August recess but, as of this
writing, that self-imposed deadline will not be met.

There are dozens of smaller, targeted mental health care
bills pending in Congress. Some address veterans, access
to counseling services or telehealth services, insurance
issues, prescription drugs and even social media, which
is believed to be a trigger for mental health problems in
youth. One such measure that was recently implemented
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is the new three-digit number (988) for a national suicide
prevention and mental health crisis hotline. This legisla-
tive creation was first proposed pre-COVID-19, but was
passed and signed into law in the height of the pandemic
in the fall of 2020.

Veterans have suffered disproportionally from mental
health ailments. In order to help address this crisis, the
House passed the STRONG Veterans Act. This measure
would require the Veterans Administration to update
training for their workforce and Veterans Crisis Line
staff, designate a Buddy Check Week to organize out-
reach events and educate veterans on conducting peer
wellness checks, and update the Veterans Justice Out-
reach Program, including conducting program outreach
to justice-involved veterans.

Additionally, provisions to increase funding for mental
health programs were included in the recently enacted
bipartisan Safer Communities Act. Monies would be
provided to award grants to states to expand Medicaid or
Children’s Health Insurance Program assistance through
school-based entities and the Pediatric Mental Health
Care Access program, which promotes behavioral health
integration into pediatric primary care by supporting
mental health care telehealth access initiatives.

But, as House Energy and Commerce Oversight and
Investigations Subcommittee Chairwoman Diana
DeGette (D-CO) said, “There’s no single problem with
mental health in this country and so, therefore, there’s no
single solution.” She went on to add at a hearing, “We
need to look at a multifaceted way to support America’s

health and well-being.”

When this article is published, we will be a little more
than a month away from the key midterm elections.
Democrats hold a narrow majority in Congress, a posi-
tion likely to change after Nov. 8, with Republicans pos-
sibly taking control of the House and/or the Senate. In
the final days of this Congress, members on both sides of
the aisle should be working furiously to pass broad bipar-
tisan legislation on which they can campaign in their
districts. All 435 members of the House and 35 senators
are up for reelection.

With an issue like mental health that impacts all Ameri-
cans, this should be a prime target for legislative action.
Elected officials on both sides of the aisle have shared
their personal stories of mental health struggles, includ-
ing addictions, suicide and overdoses. But unfortunately,
time is a precious commodity in the Capitol. There are
many national priorities that must be addressed before
the curtain closes on the 117th Congress on Dec. 31,
2022.

President Biden has also weighed in on the mental health
care debate. During his State of the Union, he outlined
how the federal government could address the mental
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health care crisis. Included in his broad proposal is a
provision of particular note to lawyers, as he seeks to
increase mental health resources for people working in
the justice system.

Biden cites a study that shows an estimated 40% of
the incarcerated population have a mental illness, but
only one-third of those individuals receive treatment.
The president has directed the Department of Justice to
expand funding to communities and corrections systems
to provide behavioral health care, family services and
transitional programming for adults returning home.

One issue that arose repeatedly in Congressional hear-
ings on mental health was the need to develop a broader
and more diverse workforce to assist those needing care.
Missing from this discussion is the inclusion of lawyers
in the mental health care ecosystem. NYSBA President
Sherry Levin Wallach has seen the need to explore the
connection between the mental health crisis and our civil
and criminal justice systems. As part of her presidency,
she has created the Task Force on Mental Health and
Trauma Impacted Representation. This group of mental
health and legal experts will consider how the bar asso-
ciation can better serve adults and children living with
mental illness and/or trauma histories. The task force
seeks to explore ways attorneys and other working in
the judiciary can better serve the community through
trauma-informed practice. These and other issues will be
further explored and developed in the coming months.

If you, or someone you know, needs assistance, remem-
ber there is no shame in seeking and receiving help. Even
in the absence of additional congressional action; help is
out there.

Resources available to NYSBA members seeking assis-
tance include the NYSBA LAP Hotline, available 24/7
and staffed by mental health professionals. Through this
service, members can access referrals to counselors and
receive up to four free sessions. Additionally, the LAP is
available to assist lawyers, judges, law students and their
families. Membership is not required.

If you or someone you know needs mental health help, text
‘STRENGTH to the Crisis Text Line at 741-741 to be

connected to a certified crisis counselor.

Endnote
1. https://www.cdc.gov/nchs/pressroom/nchs_press_releases/2021/20211117.hem.

Hilary Jochmans, policy director for NYSBA,
writes about legislation of interest to mem-
bers. Previously Jochmans was the director
of the New York State governor's office in
Washington for both Andrew Cuomo and
David Paterson and has spent a dozen years
on Capitol Hill working in the House and
Senate.
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Reducing Distractions and Boosting
Productivity at Work

By Jennifer Andrus

M anaging your time, your workload

and increasing productivity are
goals for most leaders in a workplace.

Paul Unger, attorney and founder of
Affinity Consulting Group, says the first
step is to acknowledge the type of inter-
ruptions in your workday. Most Ameri-
cans deal with an interruption every five
minutes at work. Attorneys tend to be
interrupted every two to three minutes,
according to Unger. Graphic 1 shows
how to compute your own interruption
rate using examples from his workload:
“We live in a hair-on-fire world, and
that is not going away anytime soon.
We need to inject some process into our
day so we can organize that information
that comes in,” he said.

Everyone has heard of ADHD, atten-
tion deficit hyperactivity disorder.
Unger describes an environmental
factor called “technology-induced
attention deficit trait.” ADT is not
a medical problem but an environ-
mental one. “ADT is why very smart
people underperform. It’s the brain
fog, the inability to immerse our-
selves in one topic and achieve focus.”

We can be our own worst enemy in
derailing the day. How often do you
check email or Facebook or look at
your phone? The average adult checks
their phone 80 times a day.

These internal interruptions not only
stop your workflow, but it can take
several minutes to get back on track.
A 2007 study conducted by Micro-
soft found that it took workers 15
minutes to regain focus after an inter-
ruption. Unger says that number
is now up to 23 minutes needed to
regain focus (see graphic 2).

So, how do we limit distractions and inter-
ruptions? Set aside productivity time dur-

ing the day and assign a single task in that
time period. Think of it as an appoint-
ment with yourself in the same manner
you make appointments with clients. Be
specific about your work during that time.
Unger says this will also help attorneys
track time for clients (see graphic 3).

The cost of multitasking is a 40%
loss in productivity. Switching tasks
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Member Profile:

Margaret T. Ling

Mzrgaret 1. Ling has been a real
estate attorney since 1986. Prior
to practicing as a real estate attorney,
Margaret was a deputy court clerk for
Chief Judge Constance Baker Motley
of the United States District Court for
the Southern District of New York. Fol-
lowing her clerkship, Margaret focused
on the area of immigration law before
transitioning into real estate law.

Currently, Margaret is in the role of busi-
ness development and underwriting coun-
sel for the New York State Agency Divi-
sion of Amtrust Title Insurance Company.

Why did you decide to
become a lawyer?

I was an Asian child and was raised
to do what your parents want you to
do, which was a career in medicine.
When I couldn’t get through biology,
I dropped the idea of going to medi-
cal school. My father said, “Ok, you
can go to law school and change the
world in a different way.” My desire
was to go to journalism school but
that was a “no-no” in the eyes of my
parents.

Why did you choose
real estate law?

In the 1980s I had every intention to
become an immigration attorney. I
entered immigration law but quickly
became frustrated by the corruption
in the immigration system at the time.

My father was a physician practicing
in Chinatown where his patients kept
asking me if I did closings. So, I piv-
oted to real estate and worked for 10
years in solo practice helping lots of
immigrants and first-time home buy-
ers. Later, | was approached by title
companies to work in-house; I have
been doing that for the last 25 years.

Can you share
an experience
dealing with
racism and
sexism in your
professional life?

Early in my career, I would
walk into court with my
suit and my Coach brief-
case, and someone would ask me,
“Where is the lawyer?” Judges would
call me up to the bench in front of a
hundred people and start grilling me
with questions. I couldn’t get over it.
Now I listen to women with similar
experiences. That was 1980. We are
in 2022 and it’s still going on. I men-
tor young lawyers because there was
no one there to help me. I tell them
that you have to speak up for your
work and fight to be recognized for it.

How is the profession
doing in the area of
diversity, equity and
inclusion, and what
barriers remain?

There is still a lack of diversity in
white shoe law firms, government
and corporate law. In my experience
in real estate law I have been the first
and the only — the first Asian, the first
woman.

Women and people of color are not
making partner and leaving presti-
gious firms after 20 years of service
to go to smaller firms, go solo or
become in-house counsel. It’s a waste.
Those attorneys are not getting the
opportunity to fulfill their potential.
The DEI committee at NYSBA is
reaching out and working with all the
sections. Diversity isn’t just our issue
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in our committee — it’s an issue that
every committee should care about.

What advice would you
give young lawyers

or those new to the
profession?

Be open and humble. Be willing to
learn — you are always learning. Don't
forget why you are really a lawyer: to
uphold the rule of law. I encourage
law students that I mentor to join
NYSBA early and use its resources.
It builds your resume and shows
employers that you sincerely embrace
the law.

Finish this statement:
"You should join the
New York State

Bar Association
because .. ."

One of the benefits of membership
is that you get access to tons of help
and networking. I see it in the Real
Property Law Section community all
the time. Someone has a question and
50 people answer it to help them out.
NYSBA helps you find a job, build
confidence and hone your craft. Its a
safe place to test drive all your skills
without running the risk of failure.
You can’t pilot this career alone.
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Member Profile:

Christopher Bopst

Litz'gatz'on attorney Christopher Bopst,
partner of Wilder and Linneball in
Buffalo, is the chair of the NYSBA Com-
mittee on the New York State Constitu-
tion. He is passionate about its work and
the issues members are investigating this
year, including term limits and simplifi-
cation of the states constitution.

What sparked your
interest in the study
of the New York State
Constitution?

Peter Galie was a professor of mine
at Canisius College in Buffalo. He’s
one of the preeminent scholars in the
area of the New York State Constitu-
tion. During my undergrad, I was
his research assistant while he was
writing a constitutional history of the
State of New York called “Ordered
Liberty.” Since then, we have written
articles and co-authored two books.

What are the points of
pride and the flaws of
our state constitution?

It’s a heavily amended document that
has not worn well over time. There
are a lot of issues that could be
updated and simplified. In Article
VII, there are sections dedicated to
bonds that were issued and retired
decades ago. Our state constitution is
roughly 55,000 words, which makes
it about seven times the size of the
U.S. Constitution. You have a consti-
tution that is overgrown with many
cases obsolete, unenforceable provi-
sions under federal law.

We have things in our state constitu-
tion that are sources of real pride,
like the forever wild provision in
the Adirondacks, our commitment
to help the needy and the right to a

sound basic education. We
have a lot in our state con-
stitution that is not in the
federal Constitution.

The Committee
on the New
York State
Constitution

is dealing with
current issues such as
the lack of a provision
to fill a vacancy in the
office of lieutenant
governor.

It's a unique quirk of New York State
law that if there is a vacancy for
lieutenant governor, the governor can
appoint who she or he wants to fill that
role without confirmation by anybody.
Almost every other position at that
level requires confirmation, usually by
the state senate. The lieutenant gover-
nor is not subject to approval of elected
representatives of the state. Someone
can come in with no oversight.

The Equal Rights
Amendment to the New
York State Constitution
passed in the Legislature
in extraordinary session
following the Dobbs
decision.

What is your reaction?

The Dobbs decision made legislators
realize that if you want to protect
something you have to act. The Leg-
islature should be looking out for
people’s rights. We can't rely on a
Supreme Court decision. Why didn’t
Congress vote to codify Roe when
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they had a filibuster-proof majority?
Now, all of a sudden you realize what
the court gives, the court can take
away. Now people are saying, “Well,
we should have codified Roe when we
had the chance. . . .”

Why did you join
NYSBA and what value
do you get from your
membership?

In 2014, Hank Greenberg really got
me involved because he knew about
my work on the state constitution. It’s
been truly rewarding. Being in Buf-
falo, oftentimes were a little bit cut
off from the rest of the state. NYSBA
has given me an opportunity to inter-
act with brilliant lawyers and people
in New York City and Albany and
throughout the state. I get so much
joy and exuberance out of the com-
mittee and I'm excited about what
weve been doing. I'm excited about
our different subcommittees, and it’s
truly been a source of great joy for me.

Any advice to young
lawyers and those just
starting out?

Find good mentors you can work
with. It’s one thing I have been fortu-

continued on page 59



New York State Bar Association Recognized
for Member Services During COVID-19

By Liz Benjamin

he New York State Bar Asso-

ciation received two prestigious
awards from the Association for Con-
tinuing Legal Education for its out-
standing commitment to the public
interest and utilization of technology
to improve member services.

The first award, for professional excel-
lence, was given to NYSBA’s Publica-
tions Department for its ground-
breaking automation of the statutory
Power of Attorney form.

The second, for outstanding achieve-
ment in the public interest, rec-
ognized NYSBA’s COVID-19 Pro
Bono Recovery Task Force, Informa-
tion Center and pro bono network,
established both to keep members
informed and to connect New York-
ers in need to free legal services dur-
ing the coronavirus pandemic.

Established in 1964, the Associa-
tion for Continuing Legal Education
is an international organization that
supports the continuing legal educa-
tion professional around the globe
through leadership, community, edu-

cation and development. Its mem-
bers include administrators, trainers,
managers, educators, publishers, pro-
grammers and meeting professionals.

“As the nation’s largest voluntary state
bar organization, serving our members
by providing them with the tools and
support necessary to succeed profession-
ally is our top priority,” said NYSBA
President Sherry Levin Wallach. “These
awards are a testament to our deep
commitment to fulfilling that mission,
which has grown even more important
as technological advancements and the
pandemic have required us to do more
in the virtual space. I commend our staff
for their hard work and congratulate
them on this well-deserved recognition.”

New York State significantly revised
its power of attorney form in 2021,
allowing for a number of technical
amendments. Given that the form
is a widely used and powerful legal
document, NYSBA, which has always
offered the form as a Word document
along with practical guidance, decid-
ed to provide an automated version.

Working through a long-standing
partnership with LexisNexis, the asso-

MEMBER PROFILE:
CHRISTOPHER BOPST

continued from page 58

nate to have throughout my career. I
have professionals along the way who
helped me get through situations and
helped me avoid mistakes that they've
made and that’s really important.
My law partners say there’s a reason
they call it practice because you are
constantly growing and learning and
applying new skills and applying new
things youve learned. To have an
experienced lawyer you can talk with
is invaluable.

"I would join the New York
State Bar Association
because .. ."

The relationships you can build by
being in the association, the people
you can meet and the opportunities
that you can develop and grow much
more than pay for themselves with
the cost of joining. The relationships
that I have made through the associa-
tion are critical to my development
and my practice. These are folks I
interact with regularly and learn from
and who maybe learn a thing or two
from me.
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ciation produced a standalone auto-
mated form that eliminates the guess-
work surrounding the new legislative
changes and dramatically improves
access for members.

The COVID-19 crisis presented
unprecedented challenges for the
legal profession, making it imperative
that members had the most up-to-
date information to make decisions
about how to keep themselves and
their employees safe while continu-
ing to serve clients and safeguard
access to justice. NYSBA created an
online information center that pro-
vided real-time updates and served
as a comprehensive clearing house of
articles, memos, directives and more.

NYSBA also created a COVID-19 Pro
Bono Recovery Task Force in partner-
ship with the New York State Court
System to pair attorneys with New
Yorkers in need of effective, compre-
hensive and free services in urgent
criminal and civil matters related to the
pandemic. The association’s pandemic-
related efforts were rounded out by a
series of CLEs on how to handle a vari-
ety of legal matters that arose as a result
of COVID-19, which were offered for
free to attorneys who volunteered their
services for those who could not other-
wise afford representation.

Experienced attorneys in New York
must complete 24 accredited CLE
credit hours during each biennial
reporting cycle, while newly admitted
attorneys are required to take a mini-
mum of 32 credit hours of accredited
transitional education within the first
two years after admission to the bar.

The New York CLE Board has extend-
ed its order allowing newly admitted
attorneys to complete the six-hour skills
requirement of their 32 credit hours
via videoconference, live webcast or
teleconference through Dec. 31, 2022.
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New York State Bar Association Launches
Task Force To Help Lawyers Better Serve
Clients With Mental Health Challenges

By Jennifer Andrus

he New York State Bar Associa-

tion is launching a task force that
will focus on the impact that the
burgeoning mental health crisis tak-
ing place across the state is having on
the public and the civil and criminal
justice systems.

“Despite a revitalized focus on the
issues, the legal system is continuing
to fail the majority of our clients liv-
ing with mental illness and trauma,”
said Sherry Levin Wallach, who, as
president of the New York State Bar
Association, appointed the task force.
“They must be treated with compas-
sion and not automatically criminal-
ized, when and if they interact with
the justice system. Mental illness and
trauma must be destigmatized.”

New York State Attorney General
Letitia James began public hearings
in June on the difficulty of obtain-
ing mental health treatment in New
York. This problem has only been
exacerbated during the coronavirus
pandemic, when overwhelmed medi-
cal professionals and lockdowns com-
bined to make it even harder for indi-
viduals to access the help they need.
The COVID-19 crisis also deepened
an already mounting mental health
crisis across the state and nation,
especially among young people.

But with COVID-19 hospitalizations
easing, James says there is little evi-
dence that hospitals are expanding
their in-patient psychiatric services.

Since 2014, New York has seen a sig-
nificant increase in mentally ill peo-
ple housed in county jails, homeless
shelters and state prisons, while the

number of hospital beds for those liv-
ing with mental illness has decreased.
The state has only 3,000 in-patient
beds for adults and just 274 beds for
pediatric patients, and the number is
only going down as labor shortages
force facilities to curtail services or
even shutter altogether.

In addition to its other responsibili-
ties, the Task Force on Mental Health
and Trauma Impacted Representation
will review treatment courts, civil
proceedings and our existing laws.

“There is a crisis in mental healthcare
in New York and we hope our task
force can effect change in state policy
and identify budget priorities,” said
Sheila E. Shea, chair of the task force
and director of the Mental Hygiene
Legal Service, Third Judicial Depart-
ment. “We also plan to develop an
education program for attorneys to
help better serve clients with mental
illness or trauma histories.”

The task force comprises two dozen
leaders in the field from across New
York State. They will compile a report
by April 2023.

Members include:

Matthew Wayne Alpern, interim
chief statewide implementation attor-
ney, director of quality enhancement
for criminal defense trials, New York
State Office of Indigent Legal Ser-
vices, Albany, NY

Guy Arcidiacono, deputy bureau
chief, appeals & training bureau;
attorney-in-charge psychiatric litiga-
tion unit, Suffolk County District
Attorney’s Office; Riverhead, NY
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Katherine LeGeros Bajuk, senior trial
attorney and mental health specialist,
New York County Defender Services,
New York, NY

Jeffrey Berman, mental health attor-
ney, criminal defense practice, The
Legal Aid Society, New York, NY

Andrea E. Bonina, partner, Bonina
& Bonina, Brooklyn, NY

Eric Broutman, partner, Abrams Fen-
sterman, New Hyde Park, NY

Susan C. Bryant, executive director,
New York State Defenders Associa-
tion, Albany, NY

Jacqueline Cara, solo practitioner,

Cara Law; Garden City, NY
M. Elizabeth (Libby) Coreno, gen-

eral counsel, Bonacio Construction,

Saratoga Springs, NY

Sophie Feal, managing attorney,

holistic representation program, Legal
Aid Bureau of Buffalo, Buffalo, NY

Joseph Glazer, task force co-chair,
deputy commissioner, Westchester
County Department of Community
Mental Health, Mamaroneck, NY

Mary J. Goodwin-Oquendo, attor-
ney, Jo Anne Simon, New York, NY

Beth Haroules, senior staff attorney,
New York Civil Liberties Union, New
York, NY

Christopher Andrew Liberati-
Conant, assistant attorney general,
litigation bureau, Office of the New
York State Attorney General, Albany,
NY

continued on page 62



American Bar Association Approves New York State
Bar Association-Sponsored Resolutions on U.S.
Territories, War Crimes, Guns and Legal Ethics

By Susan DeSantis

he New York State Bar Associa-
tion succeeded in getting four res-
olutions passed by the American Bar
Association’s House of Delegates at
its meeting Aug. 8 and 9 in Chicago.

The resolutions:

* Urge Congress to enact laws that
provide residents of the U.S. ter-
ritories the same rights, liberties,
and protections as citizens of the
50 states;

¢ Advocate for the United Nations
to determine if the Russian Fed-
eration committed war crimes in

Ukraine;

¢ Call on federal, state and local
governments to give law enforce-
ment more time to conduct
background checks for firearms
purchasers; and

* Reaffirm that the sharing of
legal fees with non-lawyers and
the ownership or control of the
practice of law by non-lawyers
are inconsistent with the core
values of the legal profession.

Resolution 404, sponsored by the
New York State Bar Association and
the Virgin Islands Bar Association,
declares that the “territorial incorpo-
ration doctrine” established by the
U.S. Supreme Court in the Insular
Cases in 1901 is contrary to the prin-
ciples of the U.S. Constitution and
civil rights jurisprudence. The New
York State Bar Association launched
a task force in June to examine the
historically unequal treatment of the
residents of the U.S. territories. The
association’s Executive Committee
passed a resolution in July similar to

the one adopted by the ABA at its
two-day Annual Meeting Aug. 8 and
9 in Chicago. The ABA resolution
urges Congress to enact legislation
granting full citizenship rights to the
residents of the territories.

“I am proud to take a leadership role
in the efforts to establish equal rights
for the people of the U.S. territories,
eliminate the territorial doctrine and
finally dismantle the racism and racist
notions that still exist as ‘good law’ in
the line of cases known as the Insular
Cases,” said Sherry Levin Wallach,
president of the New York State Bar
Association, who argued in support
of the resolution at the ABA meeting.

Resolution 405 calls upon the United
Nations General Assembly to autho-
rize the secretary general to estab-
lish international war crime tribunals
to determine whether the Russian
Federation and its officials violated
international law in Ukraine. The
Executive Committee of the New
York State Bar Association in July
approved a similar resolution pro-
posed by the association’s Interna-
tional Section.

“It’s hard to imagine a more serious
threat to the rule of law than Rus-
sia’s unprovoked invasion of a sov-
ereign nation,” Levin Wallach said.
“The New York State Bar Association
believes that support of the rule of
law requires us to urge the United
Nations General Assembly to estab-
lish an investigative body to deter-
mine and hear the evidence of war
crimes that have taken place.”

Resolution 601 urges federal, state,
local and tribal governments to enact
laws to give police reasonable time
to complete a background check of a
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gun buyer. Federal law now requires
that the gun be transferred to the
buyer if the background check is not
completed within three business days.
In 2018, 276,000 background checks
were not finished within the three-
day period, giving the gun purchaser
possession of the firearm regardless of
criminal history.

“This can have devastating conse-
quences if the gun gets into the
wrong hands,” Levin Wallach said.
“The three-day deadline is known
as the Charleston loophole because
Dylann Roof, who killed the pas-
tor and eight parishioners at the
Emanuel African Methodist Episco-
pal Church in Charleston in 2015,
obtained a gun when time ran out to
do his background check. If his check
had been completed, his application
would have been denied due to an
arrest for possession of a controlled
substance.”

The New York State Bar Association
joins the Illinois and New Jersey state
bar associations in co-sponsoring Res-
olution 402. The resolution reaffirms
the ABA’s commitment to the law
that prohibits lawyers from sharing
legal fees with non-lawyers and from
directly or indirectly transferring
ownership or control over entities
practicing law to non-lawyers.

“Lawyers are held to the highest stan-
dards of professional ethics,” Levin
Wallach said. “The public must be
protected from those who want to
practice law free from the kind of
responsibilities that ensure that a cli-
ent’s interest comes first.”
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Visit www.coveringcounsel.com for
details.
t. 561-504-2414

e. roy.warner@coveringcounsel.com

NYSBA LAUNCHES TASK
FORCE TO HELP LAWYERS
BETTER SERVE CLIENTS
WITH MENTAL HEALTH
CHALLENGES

continued from page 60

Nina Loewenstein, senior staff
attorney, Disability Rights New
York; Albany, NY

Daniel Theodore Lukasik, judi-
cial wellness coordinator, New York
State Office Of Court Administra-
tion, Buffalo, NY

Jennifer J. Monthie, legal direc-
tor, Disability Rights of New York,
Albany, NY

Ruth O’Sullivan, project/clinical
director, Brooklyn Mental Health
Court, Brooklyn, NY

MEDICAL EXPERT IN
THORACIC AND VASCULAR
SURGERY, NON-INVASIVE
VASCULAR TESTING AND
WOUND CARE

I have practiced thoracic and vascular
surgery since 1991. I maintain an active
practice and am former Medical Director
of Champlain Valley Physicians Hospital
Wound Center. I am certified by the
American Board of Thoracic Surgery and
am a Registered Physician in Vascular
Interpretation.

I review for the New York State Office
of Professional Medical Conduct and
have had over ten years of experience in
record review, determinations of stan-
dard of care, deposition and testimony
in medical malpractice cases.

Craig A. Nachbauer, M.D.

North Country Thoracic and Vascular,
PC

12 Healey Avenue

Plattsburgh, NY 12901

Phone: (518) 314-1520

Fax: (518) 314-1178

Brendan P. Owens, partner, Staf-
ford, Owens, Murnane, Kelleher,
Miller, Meyer & Zedick, Platts-
burgh, NY

Erin Lynne Peake, associate, Boni-
na & Bonina, Brooklyn, NY

Michelle A. Smith, chief of staff,
New York State Unified Court Sys-
tem Office for Justice Initiatives,

New York, NY

John V. Tauriello, attorney, Brown
& Weinraub, Albany, NY

Patricia J. Warth, director, New
York State Office of Indigent Legal
Services, Albany, NY

Jed B. Wolkenbreit, counsel, New
York State Conference of Local

Mental Hygiene Directors, New
York, NY
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Growing midsize US Law
firm or boutique IP firm?
Partner with a European IP
Firm and put boots on the
ground across the pond!

Expand your law firm’s international
practice and prestige by adding a vibrant
international practice with over 20 years’
experience in European IP filings. Make
a firm, one that understands both US
practice and European practice, your
“of counsel” firm and receive EPO and
other official actions packaged with your
brand. Put highly experienced US and
European trained boots on the ground
here in Europe for your clients’ benefit.
Share prestigious worldwide brands like
DA VINCI or GREAT WALL for your
legal services! Contact john@moetteli.
com for more information.

www.lawspacematch.com

Find a clean LawSpace to sublease within
a law office. Search for free by zip code
and connect with Lawyers. Renting
empty space instantly:
www.lawspacematch.com

FLORIDA ATTORNEY | TITLE
COMPANY

STRALEY | OTTO & ACTION
TITLE COMPANY over 35 years’ expe-
rience in Real Estate, Title Insurance,
Probate, Guardianship, Estate Planning,
Business Transactions, and Community
Association Law.

Dedicated to providing superior service
and quick turnaround time for Legal and
Title Work. For Co-Counsel or Referral
contact:

954-962-7367
SStraley@straleyotto.com
www.Straleyotto.com
www.ActionTitleco.com

Benefits 7

Membership

NYSBA.ORG/MEMBERBENEFITS
800.582.2452/518.463.3200
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Cohn, David M.
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October & November

Webinar | After the Interview: The Do’s and Don'ts
October 6 1:30 p.m. - 2:00 p.m. | Informational

Webinar | Cannabis & Insolvency: Debtor Creditor Rights and
Remedies Under State and Federal Law
October 6| 12:00 p.m. - 2:00 p.m. | 2.0 Credits

Washington, D.C. | Local & State Government Law Section Fall
Meeting: 75th Anniversary
October 14-16 | Credits TBD

Webinar | Supreme Court Update 2022: Decisions of Interest
October 18 12:00 p.m. - 3:00 p.m. | 3.0 Credits

Saratoga, NY | Environmental & Energy Law Section Fall Meeting
October 18-19 | Credits TBD

New York, NY | The Steve Houck Antitrust Expert Training
Academy
October 19-21 | 8:30 a.m. - 5:00 p.m. | 21.0 Credits

Albany, NY | 2022 Partnership Conference
October 19-20 | Credits TBD

Webinar | Trial Lawyers Section 3rd Annual Justice Ruth
Bader Ginsburg Vanguard Award and CLE
October 19| 4:30 p.m. - 5:30 p.m. | 1.0 Credit

Webinar | Time Management Tips for Law Students
October 20| 12:00 p.m. - 1:00 p.m. | Informational

Webinar | Professional Conduct Ethics Rules in a Nutshell and
Grievance Practices and Procedures Fall 2022
October 20| 12:00 p.m. - 1:45 p.m. | 2.0 Credits

AAA | Dispute Resolution Section Fall Meeting
October 20 | Credits TBD

Webinar | Women in Law Section Women on the Move
October 20 | Credits TBD

Webinar | Child Support for Adult Developmentally
Disabled Children
October 21 12:00 p.m. - 1:30 p.m. | 1.5 Credits

Albany, NY | Criminal Justice Section Fall Meeting
October 21-22 | Credits TBD

Webinar | 3-Day Commercial Mediation Training
October 25-27 | 8:30 a.m. - 5:00 p.m. | 24.0 Credits

Upcoming NYSBA

Programs and Events

Webinar | Bridging the Gap
October 26-27 | 8:00 a.m. - 5:45 p.m. | 16.0 Credits

Webinar | Entertainment, Arts and Sports Law Section Music
Business Law Conference: Part 1
October 27 | Credits TBD

Cooperstown, NY | Elder Law and Special Needs Section
Fall Meeting
October 27-28 | Credits TBD

Webinar | Entertainment, Arts and Sports Law Section Music
Business Law Conference: Part 2
November 3 | Credits TBD

New York, NY (Hybrid) | Ethics for Corporate Counsel Fall 2022
November 3 | 9:00 a.m. - 12:45 p.m. | 4.0 Credits

Webinar | Commercial Litigation Academy 2022
November 3-4 | 9:00 a.m. - 5:00 p.m. | 16.0 Credits

New York, NY | 2-Day Advanced Commercial Mediation
Training
November 8-9 | 8:30 a.m. - 5:00 p.m. | 16.0 Credits

Webinar | Entertainment, Arts and Sports Law Section Music
Business Law Conference: Part 3
November 10 | Credits TBD

New York, NY | Taking the Lead: Excellence in the Courtroom
November 10| 5:30 p.m. - 8:00 p.m. | 1.0 Credit

Palm Coast, FL | Torts, Insurance & Compensation Law and
Trial Lawyers Sections Fall Meeting
November 10-12 | Credits TBD

Webinar | Bridging the Gap
November 16-17 | 8:00 a.m. - 5:45 p.m. | 16.0 Credits

Webinar | Nuclear Weapons: The Greatest Threat to Humanity
Second Annual Symposium
November 17 | 9:00 a.m. - 5:00 p.m. | Informational

New York, NY | Entertainment, Arts and Sports Law Section
Music Business Law Conference: Part 4
November 17 | Credits TBD

London, UK | International Section London Global Conference
November 30-December 2 | Credits TBD

*Details for programs and events may change so be sure to visit our website for the most up-to-date information.

To view all scheduled events, including those newly added, please visit:

NYSBA.ORG/EVENTS
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ADDRESS CHANGE - Send To:
Member Resource Center
New York State Bar Association
One Elk Street
Albany, NY 12207

(800) 582-2452
e-mail: mrc@nysba.org

FULL SERVICE LIVE CHAT FOR LAW FIRM WEBSITES

Maximize Your ROl = 24x7 Live Chat Outsourcing Real Human Operators No Annoying Bots

John Doe Law Firm, PLLC

johndoelaw.com Live Chat Service @Xx

Can you provide me with
a good phone number

and email to contact you?

Sure my phone number is
(555) 555-5555 and my email
LEIEl address is Jane.Doe@gmail.com

Thanks, is there a particular
date and time you prefer to
discuss this matter in detail?

| can schedule a phone
appointment for you with Atty.
John so don't worry about it.

20% SPECIAL %

DISCOUNT FOR
No Credit Card Required 2 NYS BAR MEMBERS -

Never miss a lead again!

www.chatagents.com/nysbar
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