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Message From the Section Chair

By Linda R. Shaw

2022 is off to a busy start for the Environmental and En-
ergy Law Section! The Brownfield Task Force is continuing
to actively work on the promotion of its Brownfield Extend-
er bill to the governor’s office and Legislature with the valu-
able assistance of the Bar’s legislative affairs team, and will
be commenting on the proposed Part 375 regulations. The
Climate Change Task Force is also actively working on com-
ments to the Climate Leadership Community Protection
Act (CLCPA) Scoping Plan, which is a critically important
CLCPA implementation document. During the year’s first
Executive Committee meeting on February 9, we discussed
the various 20+ committees in the Section and whether
some committees should be consolidated, only to end up
realizing we did not even have an air committee! Neverthe-
less, this discussion triggered some of this year’s upcom-
ing webinar events, which will include environmental in-

surance, the legislative forum and
energy virtual meeting events. We
also voted in Amy Kendall as the
new secretary as I plan to pass the
baton to James Rigano to be next
year’s Section chair. Serving as
chair this past year has been an
honor and has hopefully opened
up the opportunity for our Section
to draft and comment on environ-
mental and energy legislative pro-
posals in the future.

-Linda Shaw
June 2021-June 2022 EELS Chair

Message From the Co-Editor-in-Chief

By L. Margaret Barry

I am excited to officially join Jay Simpson as co-editor-
in-chief of The New York Environmental Lawyer in this issue.
I have been a member of the Section for 15 years, and I'm
glad and grateful to have this opportunity to contribute to
the Section’s work. As Jay said in the last issue, we are grate-
ful to Miriam Villani for guiding us through the transition
from her leadership. Thank you also to issue editors Alicia
Artessa, Aaron Gershonowitz and Keith Hirokawa for mak-
ing the transition as seamless as possible. (Make sure to read
Keith’s column this month!) I look forward to working with
Jay, Alicia, Aaron, Keith, the Albany Law School student ed-
itorial board (make sure to read their column as well!), EELS
leadership and the NYSBA publications staff as we continue
to bring EELS members news about the Section and updates
on recent developments in environmental and energy law,
as well as longer, more in-depth articles on a variety of top-
ics of interest to members.

I'hope The New York Environmental Lawyer can be a con-
duit for updates on and insights into important work that
members of the Section are doing. As Linda Shaw notes
in her chair’s column, the Section is currently working on
comments on the massive draft scoping plan for the Climate
Leadership and Community Protection Act and is also en-
gaged at the legislative and regulatory level on the ongoing
implementation and evolution of the Brownfield Cleanup
Program. In addition, a new Task Force on Implementa-
tion of the Green Amendment will provide advice and sup-
port on the implementation of the Environmental Rights

Amendment to the New York
Constitution that voters approved
last November. Stay tuned for up-
dates on these efforts.

We know that there is much
more work that committees and
individual members of the Sec-
tion are doing. Please reach out
to Jay and me if you would like
to write about your work—short
and long pieces are welcome. As
an example, Karen Mintz and
Helen Mauch, along with their law student clerk, Chris-
tine Morano, write in this issue about New York City’s new
stormwater rule—a topic that might have slipped under the
radar but that has important ramifications for private devel-
opment in New York City.

This issue also features the future of the profession—
law students—in several ways. First, it includes the second
edition of the Law School Corner, curated by two Pace law
students (Gabriella Mickel and Dana McClure). The first
edition of Law Student Corner focused on Pace, but this sec-
ond edition expands to cover Pace and five other New York
law schools! And more will be featured in future editions.
This issue also contains reports by the 2021 recipients of the

Continued on page 4
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Message From the Student Editorial Board

By Kathleen Anderson

Every summer, the Hudson Youth Department opened
its paint-peeling bungalow doors and provided free out-
door recreational programs at Oakdale for children across
the city. Every day, my siblings and I would walk from our
home on Frederick Street, over broken sidewalks, past the
old Pocketbook factory, until we reached the lake. At Oak-
dale, we would meet up with dozens of other children who,
like us, were seeking a break from the sweltering heat of
brick and concrete.

Like the people of Hudson, the youth of Oakdale came
from a wide variety of racial and cultural backgrounds. I
shared space with Puerto Rican kids from New York City
spending summers with their grandparents upstate and Af-
rican American kids whose families came to Hudson dur-
ing the “Great Migration” from the Jim Crow South. Some
of my playmates were the children of immigrants from
Poland, Ukraine, Haiti, Guyana, and Bangladesh. Other
children were from families who had lived in Hudson for
generations. All of us were poor.

Oakdale was one of the few places in Hudson where
“disadvantaged” kids were free to experience nature. With
over 7,500 people living in the two square miles of the city,
there was precious little greenspace available to us. Most
of our parents didn’t own cars. For children of color in our
community, spending time in the rural landscape of major-
ity-white Columbia County was often a risky activity that
inspired fear and discomfort. Unlike other parks in the sur-
rounding county, Oakdale was free. Located right in down-
town Hudson, you could easily walk or ride your bicycle
there from anywhere in the city, with no parents required.

Oakdale was not without its problems. Like most of
Hudson at that time, the park was in a constant state of ne-
glect and disrepair. Most of Hudson’s “respectable” fami-
lies refused to send their children to Oakdale, believing it
to be “dirty.” While this criticism had clear race and class
connotations for people in Hudson, the lake was also actu-
ally contaminated. The water was so murky at Oakdale that
kids would scare each other with ominous stories about
mutant snapping turtles lurking in the brownish-green al-
gae that covered every inch of lake’s surface. In an odd way,
the neglect and avoidance by Hudson'’s respectable citizens
also created opportunities for this space to be claimed by
children who had very few public venues to find accep-
tance or build community elsewhere.

Hudson has changed. Over time, the rundown apart-
ments and boarded up buildings that defined the city of
my childhood have transformed into antique stores, bou-
tique coffee shops and renovated historic Airbnbs. Hudson
has capitalized on the unique culture created by its diverse

community of working-class residents and is now a trendy
destination for some of the wealthiest people in the world.

Like Hudson, Oakdale is beginning to change, too. In
2020, the New York State Department of Environmental
Conservation awarded an Environmental Justice grant to
fund restoration of the park. Today, studies are being con-
ducted to determine the source of lake eutrophication and
restore the ecosystem there. This is certainly a good thing.
But, while Oakdale continues to be a haven for Hudson’s
youth, Hudson is gentrifying: housing shortages and sky-
rocketing rent prices are pushing an increasing number of
Hudson'’s oldest and poorest families out of the city and
further into the rural areas of Columbia and Greene coun-
ties. These children will not have the same opportunities
that I had. Unlike my generation, these children will not be
able to walk on summer mornings to this place where they
can experience nature—together and as a community.

While I am pleased that Hudson is vibrant and thriv-
ing, I wonder who benefits in the end. Without effective
mechanisms in place to prevent the displacement of En-
vironmental Justice communities, programs aimed at im-
proving lands, lakes and sidewalks ultimately prime these
neighborhoods for their residents’ displacement. Low in-
come, BIPOC communities continue to suffer the inequi-
table distribution of environmental burdens, and too few
such communities boast the cornucopia of environmen-
tal benefits enjoyed by others. Agencies at both the state
and federal level need to take more seriously the manner
in which our environmental decisions cause displacement
and dispossession, maintain challenges with housing af-
fordability, and further embed segregation and its effects.

Message From the Co-Editor-in-Chief continued

EELS Diversity and Inclusion Summer Fellowship, Tania K.
Parra and Nardos Girma. They reflect on their work last
year at Environmental Defense Fund and New York Law-
yers for the Public Interest. Finally, this issue brings you the
first- and second-place winners of the 34th annual Profes-
sor William R. Ginsberg Memorial Essay Contest.

This issue also contains an update from DEC staff on
recycling, product stewardship, and expanded polystyrene
ban, as well as Jay’s updates from “Outside the EPA” and
updates from EELS leaders. I hope you enjoy clicking (or
paging, if you've printed it out) through this issue of The
New York Environmental Lawyer.

-Margaret
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Message From the Issue Editor
Performative Anti-Racism and One Version of

Environmental Law
By Keith Hirokawa

Folks who have historically benefited from laws tend
to assume that such laws are just. This sense of “justice”
results from failing to acknowledge that laws do not ben-
efit everyone equally, or alternatively, that one’s advantage
may come at another’s expense. In situations where the
advantage is racial and by design—not just the design to
maintain white advantage, but also to maintain people of
color as politically powerless, economically immobile, and
socially segregated—recognizing the costs to others be-
comes an imperative, at least for purposes of empowering
democracy, inclusivity, justice and fairness.

Our professional community can be more actively
anti-racist. The community of environmental lawyers, and
environmental professionals more generally, is constantly
and deeply engaged in disputes over public needs and
well-being. The vocabulary and means of lifting up dis-
advantaged communities and individuals are familiar to
us. The relevant questions in this context are whether we
strive to create belonging, sense of place and safe space
in our communities—not just for those who are well-off
and politically active, but also for others. Are we adopting
environmental and land use policies that benefit everyone,
or a select few? Are we creating spaces that are accessible
and safe for all? Perhaps most importantly, can everyone
see themselves reflected in our laws?

In addressing these concerns, we are remiss when we
avoid searching and self-critical questions about the val-
ues expressed in environmental law. We need to stop jus-
tifying the introduction of hazardous contaminants into
economically disadvantaged communities by the unreflec-
tive refrains: the market allows it; the project will provide
economic benefits to the community; if they don't like it,
they can move. We need to stop ignoring that people of
color are not reflected in shared spaces and environmental
amenities. Instead, we can recognize that our professional
community creates and maintains spaces that—from a BI-
POC perspective—do not look like me, do not sound like
me, do not include me, do not interest me, do not provide
what I need, do not reflect my history. We need, in effect,
to stop thinking that inclusive intentions are enough. We
need to recognize that race-neutrality is a sinister tool that
is used to mask social inequities.

Our Section can engage more authentically in the dis-
ruption of historical patterns of segregation and exclusion.
We can do so without being apologetic, without fear of

reprisal, but especially without remorse for committing
ourselves to the work it takes to reverse racism. We can
recognize the inherent evil in the bill currently before the
Florida Legislature protecting white folks from feeling
guilty about past and current acts of hate (the bill pro-
hibiting teaching racialized histories and protecting the
fragile sensibilities of those who cringe at the thought of
admitting they benefited from slavery). We can likewise
condemn the bill that discourages gay and trans kids from
learning about their own identities and personhood and
actively incentivizes intolerant parents to sue when such
discussions occur in schools, elevating parental bullying
over the self-fulfillment needs of their children (the so-
called “don’t say gay” bill). We can call out laws and poli-
cies that maintain displacement and diaspora. We can cre-
ate a diverse sense of belonging in spaces and places that
are historically white-dominated. We can reject the active
erasure of history and identity as violent acts. We can rec-
ognize that we are all racists and that we are all unreflec-
tively participating in a system that denies the humanity
and identity of so many people.

Anti-racism requires that we constantly and consis-
tently interrogate our own history and whiteness, espe-
cially the ways that whiteness is relevant to our individual
and collective identities. It means asking whether particu-
lar actions illustrate a commitment to antiracism. It means
recognizing that creation of shared spaces is not inclusive
if we expect people to come to our (white) space. It means
creating spaces for people of color, instead of patting our-
selves on the back for inviting people of color to histori-
cally white spaces.

Keith Hirokawa is the Associate
Dean of Research and Scholarship
and Distinguished Professor of
Law at Albany Law School.
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Outside the EPA Update

By James L. Simpson

This Outside the EPA Update covers U.S. Environmen-
tal Protection Agency (EPA) activities from approximately
September 1, 2021, through February 15, 2022. The article
doesn’t cover every single action taken by EPA during this
time but attempts to summarize the highlights with a fo-
cus on EPA activities affecting New York.

The Outside the EPA Update should be read cafeteria
style: take what you want and leave the rest. First, the col-
umn discusses some general EPA goings-on. Second, the
article discusses climate change, an area of renewed focus
for EPA. Third, the article discusses air issues, with a fo-
cus on MATS and other issues related to climate change.
Fourth is a discussion of Superfund happenings. Last, but
certainly not least, the article discusses important water
updates during this time frame.

GENERAL EPA GOINGS-ON

EPA Announces Regional Administrator for
Region 2

On November 18, 2021, EPA announced that Presi-
dent Biden appointed Lisa Garcia to become EPA Region
2’s regional administrator.! Garcia has a strong environ-
mental and climate justice background. Her appointment
is a sign the agency will continue to make environmental
justice (EJ) a priority. She served at EPA previously as an
associate administrator and advisor to EPA Administra-
tors Jackson and McCarthy where she helped lead EPA’s
first EJ] plan and the design of EJSCREEN. Many will also
recall she served as the director of EJ and Indian Affairs
at the Department of Environmental Conservation and as
Assistant Attorney General at the Attorney General’s En-
vironmental Protection Bureau.

CLIMATE CHANGE

EPA Finalizes Stringent Greenhouse Gas
Standards for Cars

On December 20, 2021, EPA announced it was fi-
nalizing its most ambitious federal greenhouse gas
(GHG) emissions standards ever for passenger cars and
light trucks.? The final standards, for model years 2023
through 2026, are the most stringent from the proposed
rule and are the most stringent GHG standards EPA has
ever set.> EPA plans to initiation a separate rulemaking to
establish multi-pollutant emission standards for model
years 2027 and later “that will speed the transition of the
light-duty vehicle fleet toward a zero-emissions future.”*

EPA estimates that through 2050, the new standards
will result in avoiding more than three billion tons of GHG
emissions, or more than half the total U.S. CO, emissions
in 2019.° EPA also estimates that the benefits of this rule
exceed the costs by as much as $190 billion. These ben-
efits include reduced impacts of climate change, improved
public health from lower pollution, and cost savings for
vehicle owners through improved fuel efficiency.® Ameri-
can drivers will save between $210 billion and $420 billion
through 2050 on fuel costs.” The final rule became effective
on February 28, 2022.8

EPA Report: U.S. Cars Achieve Record High Fuel
Economy and Low Emission Levels as Companies
Fully Comply With Standards

On November 19, 2021, EPA released its annual Auto-
motive Trends Report that shows model year 2020 vehicles
achieved record high fuel economy and record low emis-
sion levels.” In addition, EPA projects sales of hybrid and
electric vehicles to more than double from 2020 to 2021.
Highlights from the report show that since model year
2004, carbon dioxide (CO,) emissions have decreased by
24% as fuel economy has increased by 32%.1°

EPA Publishes Its 2021 Climate Adaptation Action
Plan

On October 7, 2021, EPA released its Climate Adapta-
tion Action Plan, which describes steps EPA will take to
address the impacts of climate change on communities
across the nation.!! EPA also launched a new Climate Ad-
aptation website that it hopes will be a hub for climate ad-
aptation resources.!?

The 2021 Climate Adaptation Action Plan establishes
several priorities for EPA, including:

e Integrating climate adaptation and consideration of
climate impacts into EPA’s programs, policies, rule-
making processes, and enforcement;

* Consulting and partnering with Tribes; state, local,
and territorial governments, and other federal agen-
cies; community groups; scientists and adaptation
experts; businesses; and other stakeholders to in-
crease the resilience of the nation, with a particular
focus on advancing environmental justice; and

¢ Implementing measures to protect the agency’s
workforce, facilities, critical infrastructure, supply
chains, and procurement processes from the risks
posed by climate change.!3
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EPA Report Shows How Climate Change
Influences Seasonal Events

On December 21, 2021, EPA issued a new report show-
ing how climate change is affecting seasonal events across
the United States.!* The report, Seasonality and Climate
Change: A Review of Observed Evidence in the United
States, documents longer growing seasons, more heat
waves, earlier snowmelt, and changes in leaf and bloom
dates.!® The report uses long-term historical data tracking
dozens of climate indicators to describe these changes and
how they affect ecological and human systems.

EPA stated that many of the changes underway can
lead to harmful impacts on the environment and human
health. For example, more frequent heat waves can in-
crease incidence of heat stroke, respiratory problems, and
other adverse health conditions. Prolonged wildfire and
pollen seasons can lead to increased exposure to unhealthy
air quality and extra risks for people with asthma and al-
lergies. Mountain snowpack plays a key role in the water
cycle in the western U.S., and changes in mountain snow-
pack can affect agriculture, winter recreation, and tourism
in some areas, as well as plants and wildlife. According to
EPA, “While a few changes can be beneficial—such as lon-
ger growing seasons for crops or reductions in winter heat-
ing fuel costs—the vast majority of effects on the climate
are detrimental to human health and society.”16

EPA highlighted several documented changes in sea-
sonality across the United States:

* Seasonal temperatures: All seasons have warmed
in the U.S., with winter temperatures increasing by
nearly 3°F since 1896.

* Spring snowpack: Since the 1950s, there has been
widespread declines in spring snowpack across the
West, and the timing of peak snowpack shifted ear-
lier by an average of nine days between 1982 to 2018.

* Timing of spring runoff: In parts of the country
where streamflow is strongly influenced by snow-
melt, the timing of winter-spring flow carried by
rivers and streams is happening at least eight days
earlier since 1940.

* Growing Season: The average length of the grow-
ing season in the contiguous 48 states has increased
by nearly two weeks since the beginning of the
20th century.

¢ Pollen Season: The season for ragweed pollen grew
longer at eight of nine study locations in the Mid-
west since 1995.

* Heat Wave Season: The average heat wave season
across 50 major U.S. cities is 47 days longer than it
was in the 1960s.”1”

AIR ISSUES

EPA Revisits MATS Rule—Aims To Reaffirm
Scientific, Economic and Legal Underpinnings of
Limits on Toxic Air Emissions

MATS are back! Again. On February 1, 2022, EPA an-
nounced it would propose a rule to reaffirm “the scientific,
economic, and legal underpinnings of the 2012 Mercury
and Air Toxics Standards (MATS) for power plants, which
require significant reductions of mercury, acid gases, and
other harmful pollutants.”!® Specifically, EPA has proposed
a rule to reaffirm its “appropriate and necessary” finding
to regulate emissions from power plants.” Notably, the
current emission standards would not change, only the
appropriate and necessary finding. This proposal seeks to
reverse a Trump-era rule that found it was not appropri-
ate and necessary to regulate mercury and other hazard-
ous air pollutants from power plants. This warrants some
background.

Until 2012 there were no federal standards to control
power plant emissions of toxic air pollutants like mercury
and arsenic, despite the availability of control technology
and despite EPA’s well-established program for National
Emission Standards for Hazardous Air Pollutants (NE-
SHAP) under the Clean Air Act. The 1990 Clean Air Act
Amendments required EPA to issue standards to reduce
emissions of hazardous air pollutants (HAPs) from many
sources and to study whether to do so from power plants.
See 42 U.S.C. § 7412(n)(1)(A). In short, Congress wanted
EPA to implement other provisions of the Clean Air Act
first, and then decide whether it was still “appropriate and
necessary” to regulate power plants directly.

EPA completed the required study in 1998. In 2000,
EPA determined it was “appropriate and necessary” to
regulate the emission of nearly 200 air toxics from power
plants and added power plants to the Clean Air Act Sec-
tion 112(c) source category list.2? This is the list of emission
sources to which HAPs apply. EPA reversed this finding in
2005, but in 2008 the D.C. Circuit vacated EPA’s decision to
remove power plants from the CAA Section 112(c) source
category list. See New Jersey v. EPA, 517 F.3d 574 (D.C. Cir.
2008). Ultimately, and pursuant to a consent decree after
additional litigation, EPA issued proposed standards for
the control of HAPs from power plants on March 15, 2011.

The final Mercury and Air Toxics Standards for coal-
and oil-fired power plants, finalized in 2012, are known
as MATS.?! According to EPA, reducing emissions of mer-
cury and other HAPs from the electric power industry will
also have significant co-benefits of reductions in SO, and
PMj; 5, largely in reduced human mortality. EPA estimated
high compliance costs of almost $10 billion, but monetized
benefits of between $33 and $90 billion. EPA estimated the
MATS rule would reduce power plant mercury emissions
by 90%, and dramatically reduce emissions of other toxics
like arsenic, nickel, dioxins and acid gases.
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By a large margin, coal-fired power plants are the larg-
est man-made sources of mercury emissions in the United
States.?> Mercury emissions make their way to waterbod-
ies. Bacteria then convert it into the more toxic methylmer-
cury (MeHg) where it bioaccumulates, especially in fish
and shellfish. Eating these fish and shellfish (and the ani-
mals that eat the fish) is the largest source of human and
wildlife exposure to organic mercury. Pregnant women
are particularly susceptible because MeHg can cause neu-
rological disorders in developing fetuses. In its appropri-
ate and necessary finding, EPA found a “plausible link”
between power plants’ mercury emissions and MeHg in
fish.2> EPA also found “that about 7 percent of child-bear-
ing age women are exposed to MeHg at levels capable of
causing adverse effects to the fetus, and about 1 percent
were exposed to 3 to 4 times that level.”?* By 2011, all 50
states had issued fish advisories for mercury, totaling 16.4
million lake acres and 1.1 million river miles.

In addition to mercury, coal-fired power plants emit
carcinogenic HAPs such as arsenic, nickel, cadmium, and
chromium. Other toxic pollutants released include lead
and acid gases hydrogen chloride (HCl) and hydrogen flu-
oride (HF). According to EPA, these pollutants can cause
lung irritations, central nervous system effects, kidney
damage, and other acute disorders.?®

Generally, the MATS rule applies to power plants larg-
er than 25 megawatts that burn coal or oil for the purpose
of generating electricity for sale and distribution through
the national electric grid. EPA estimates the MATS rule
impacts approximately 600 power plants, which include
1,100 existing coal-fired units and 300 oil-fired units. The
rule includes numerical emission limits for mercury, par-
ticulate matter (PM), and hydrogen chloride (HCI) for
existing and new coal-fired power plants, and numerical
emission limits for PM, HCl, and hydrogen fluoride (HF)
for existing and new oil-fired power plants, using a variety
of technologies to achieve these limits. The MATS rule also
establishes work practice standards, instead of numerical
limits, to limit emissions of organic air toxics from existing
and new coal- and oil-fired power plants.

The 2012 MATS rulemaking attracted a lot of public
attention; EPA received close to one million public com-
ments on the proposed rule, substantially more than any
prior rulemaking.

In 2015 the Supreme Court held that EPA acted un-
reasonably when it deemed cost irrelevant in its MATS
“appropriate and necessary” finding.?® In response to this
ruling, EPA interpreted this decision narrowly and did
not alter the MATS rule issued previously but conducted
a supplemental review and found that a consideration of
costs does not change EPA’s earlier appropriate and neces-
sary finding. In this supplemental finding, EPA concluded
that $9.6 billion annual costs of compliance should save at
least $37 billion in co-benefits.?

During the Trump administration, EPA reversed
course, found that the costs of compliance outweighed the
benefits, and concluded that it was not appropriate and
necessary to regulate hazardous air pollution from power
plants.

Now, the Biden administration is once again revers-
ing course on a Trump-era rule. In its February 1, 2022
announcement, EPA stated that “the MATS rule’s public
health improvements are especially important for children
and particularly vulnerable segments of the population
such as Indigenous communities, low-income communi-
ties, and people of color who live near power plants or
are affected by hazardous air pollution.”?® This proposed
rule would not change the current emissions standards but
does seek information from the public on opportunities for
additional pollution reductions. Moreover, industry has
largely complied with the rule already.

EPA stressed the proven effectiveness of the MATS
rule. EPA has estimated that by 2017, mercury emissions
from power plants were reduced by 86%, acid gas emis-
sions were reduced by 96%, and non-mercury metal emis-
sions were reduced by 81% compared to pre-MATS levels
in 2010.%

EPA Proposed New Source Performance
Standards To Cut Methane from Oil and Gas
Industry

On November 2, 2021, EPA announced a proposed
rule to reduce methane emissions from the oil and gas in-
dustry, including reductions from existing sources.’ EPA
also sought comment on additional sources of methane to
increase emission reductions from oil and gas operations.
The proposed rule is large in scope and length (over 150
pages in the Federal Register).3!

The proposed rule focuses on methane, a potent green-
house gas that traps about 30 times as much heat as car-
bon dioxide over 100 years.?? In the United States, the oil
and natural gas industry is the largest industrial source of
methane emissions. Oil and natural gas operations also
emit smog-forming volatile organic compounds (VOCs)
and toxic air pollutants such as benzene that harm public
health, which the rule will also address.*

EPA estimates that the proposed rule would re-
duce 41 million tons of methane emissions from 2023 to
2035, a level more than the amount of carbon dioxide emit-
ted from all U.S. passenger cars and commercial aircraft in
2019.3* In 2030 alone, EPA predicts the rule would reduce
methane emissions from sources covered in the proposal
by 74% compared to 2005.

The proposed rule would require states to devel-
op plans to limit methane emissions from hundreds of
thousands of existing sources nationwide, expand and
strengthen emissions reduction requirements for new and
modified sources, and encourage cutting-edge technolo-
gies to detect and monitor methane.
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EPA also is requesting information on additional
sources of methane for the Agency to consider in devel-
oping a supplemental proposal to reduce emissions even
further.®® EPA plans to issue the supplemental proposal in
2022, and to issue a final rule before the end of 2022.3¢

EPA Finalizes Aim Act Regulations To Cut HFCs,
and Acts on Petitions To Reduce HFCs

A final rule to implement the American Innovation
and Manufacturing (AIM) Act became effective on No-
vember 4, 2021.% Congress enacted the AIM Act on De-
cember 27, 2020 to phase down the production and use
of hydrofluorocarbons (HFCs), highly potent greenhouse
gases commonly used in refrigerators, air conditioners,
and many other applications.3® The AIM Act directs EPA
to sharply reduce production and consumption of these
harmful pollutants by using an allowance allocation and
trading program, similar to the successful program EPA
used to address acid rain (i.e., cap and trade). It received
broad, bipartisan support. EPA’s final rule will decrease
the production and import of HFCs in the United States by
85% over the next 15 years, and that a global HFC phase-
down is expected to avoid up to 0.5°C of global warming
by 2100.% The EPA estimates that in 2022 the annual ben-
efits of this rule are $1.7 billion, and by 2036 the annual
benefits will increase to $16.4 billion.*

In the 1990s, EPA began approving HFCs for use in re-
frigeration, in place of chlorofluorocarbons (CECs). How-
ever, EPA’s approval of HFCs as substitutes for CFCs is
a classic case of unintended consequences. The Montreal
Protocol, implemented through Title VI of the Clean Air
Act, led to the phaseout of CFCs, which destroy the pro-
tective stratospheric ozone layer when released into the at-
mosphere. While HFCs pose a much lower risk for ozone
depletion, their global warming potential is thousands of
times higher than carbon dioxide.

Under § 608 of the Clean Air Act, EPA regulates ap-
pliances using ozone-depleting refrigerants. Clean Air Act
§ 608(c), commonly known as the “venting prohibition,”
prohibits knowingly releasing ozone-depleting refriger-
ants into the air during the maintenance, repair, or dis-
posal of appliances.*! Under EPA’s regulations, HFCs are
considered “substitute refrigerants,” because they were
originally developed as a safer substitute to CFCs and oth-
er ozone-depleting refrigerants.

EPA estimates that the total emission reductions of
the proposal from 2022 to 2050 are projected to amount to
the equivalent of 4.7 billion metric tons of CO2—nearly
equal to three years of U.S. power sector emissions at 2019
levels.42

In addition, on October 8, 2021, EPA announced that
it granted 11 petitions submitted under the AIM Act to re-
strict the use of HFCs in the refrigeration and air condition-
ing, aerosols, and foam sectors.®3 EPA will have two years

to propose and finalize rulemakings addressing these pe-
titions to transition to more climate friendly alternatives.

The AIM Act authorizes EPA to address HFCs in three
main areas: (i) phasing down the production and con-
sumption of listed HFC; (ii) minimizing releases of these
HFCs and their substitutes in equipment such as refrigera-
tors and air conditioners; and (iii) encouraging the transi-
tion to next-generation technologies by restricting the use
of HFCs in particular economic sectors or subsectors.** The
petitions fall under the third authority.

The AIM Act authorizes EPA to restrict the use of
HFCs in sectors where they are used. To date, EPA has re-
ceived over a dozen petitions from an array of stakeholder
requesting that EPA promulgate rules to restrict the use of
HFCs in more than 40 subsectors in the refrigeration and
air conditioning, aerosols, and foams sectors.*®

SUPERFUN(SIC) UPDATE

EPA Proposes To Add Meeker Avenue Plume in
Brooklyn to the NPL

On September 8, 2021, EPA proposed adding Meeker
Avenue Plume, Brooklyn, New York to the National Pri-
orities List (NPL).* The New York State Department of
Environmental Conservation (DEC) has been investigat-
ing the site for years, following investigation and remedia-
tion of an adjacent petroleum groundwater contamination
location. The site covers several city blocks. Newtown
Creek bounds the eastern area, and the Brooklyn-Queens-
Expressway crosses the site. There are several hundred
residential and commercial structures within the area. This
area of Brooklyn housed historical petroleum refining and
storage operations along the banks of Newtown Creek.
Chlorinated volatile organic compounds (CVOCs) were
found in subsurface soil and groundwater outside of the
historic petroleum spill area, prompting DEC to conduct
several environmental investigations.*”

DEC’s investigations found contaminants of CVOCs,
including tetrachloroethylene (PCE) and trichloroethylene
(TCE), in the subsurface and indoor air of occupied resi-
dential and commercial structures above the groundwa-
ter contaminant plume. DEC has installed some isub-slab
depressurization systems, which direct hazardous vapors
in the soil to a building’s exterior. DEC continues to con-
duct additional investigations to identify sources of con-
tamination and continues to offer sub-slab and indoor air
sampling to property owners within the boundary of the
Meeker Avenue site. The State of New York supports the
inclusion of the site on the Superfund NPL.*8

The NPL includes the nation’s most serious uncon-
trolled or abandoned releases of contamination. EPA uses
the list to prioritize Superfund cleanup funding. Only NPL
sites are eligible to receive federal funding for long-term,
permanent cleanup.
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EPA Announces Plans to Use First $1B from
Bipartisan Infrastructure Law Funds To Clear Out
the Superfund Backlog

On December 17, 2021, EPA announced a $1 billion in-
vestment from the Bipartisan Infrastructure Law to initiate
cleanup and clear the backlog of 49 previously unfunded
Superfund sites and accelerate cleanup at dozens of other
sites across the country.* The $1 billion investment is the
first wave of funding from the $3.5 billion in the Bipartisan
Infrastructure Law to help clean up Superfund sites.

Three of the sites slated to receive funding are in New
York: (i) the Eighteen Mile Creek Superfund site in Lock-
port, (ii) the Facet Enterprises, Inc. Superfund site in the
Village of Elmira Heights, and (iii) the Vestal Water Supply
Well 1-1 Superfund site in Vestal.

At the Eighteen Mile Creek Superfund site, EPA will
use the funds to excavate and dispose of lead and PCB con-
taminated sediment within the Creek Corridor and adja-
cent upland commercial properties.®® The funds will also
be used to excavate lead contaminated soil at certain resi-
dential properties on Mill Street and several other adjacent
streets at the site.

At the Facet Enterprises, Inc. Superfund site in the Vil-
lage of Elmira Heights, EPA will use funds to install vapor
mitigation systems to address vapor intrusion of volatile
organic compounds.®® Vapor intrusion removes harmful
vapor chemicals from the soil by applying a vacuum.

At the Vestal Water Supply Well 1-1 Superfund site in
Vestal, EPA will use the funds for thermal soil treatment of
VOC-contaminated soils, and excavation of soil contami-
nated with PCBs.>2

EPA Completes Dredging and Capping Work at
Grasse River Superfund Site, Massena

On November 18, 2021, EPA announced the comple-
tion of dredging and capping work at the Grasse River
Superfund site in Massena, New York.>® EPA removed a
quarter million cubic yards of PCB-contaminated sediment
from the Grasse River and capped over 200 acres of river
bottom. EPA acknowledged its important partnership with
the Saint Regis Mohawk Tribe and New York State.>*

EPA’s cleanup plan for the site called for removing
contaminated sediment from near-shore areas in a 7.2-mile
stretch of the lower Grasse River and placing a cap on the
river bottom’s main channel.>® Capping material included
sand and powdered carbon, which works to capture and
chemically bind pollutants in place, as well as some stone
and gravel. EPA expects to continue work to reconstruct
habitat areas impacted by the project. The project’s long-
term monitoring plan requires fish, water, and habitat
monitoring to track the recovery of the river over time.
NYSDOH fish consumption advisories will remain in ef-
fect until PCB concentrations in fish are reduced. EPA will

also monitor capped areas of the river bottom to ensure
that the caps placed on the river bottom remain intact.>®

In fall 2021 EPA also started a five-year review of the
cleanup at the site. EPA expects this review to be com-
pleted by May 2022. The results will be shared with the
public and will be available on the EPA’s Grasse River site
webpage.®’

WATER

EPA and Army Try Again To Provide Certainty for
the Definition of WOTUS

EPA Administrator Michael S. Regan summed this is-
sue up best: “In recent years, the only constant with WO-
TUS has been change, creating a whiplash in how to best
protect our waters in communities across America.”>®

On November 18, 2021, EPA and the Army Corps an-
nounced a proposed rule to re-establish the pre-2015 defi-
nition of “waters of the United States” (WOTUS) which
had been in place for decades, updated to reflect consid-
eration of Supreme Court decisions.”® This has a déja vu
all over again feel to it. This proposed rule would support
a stable implementation of “waters of the United States”
while the agencies continue to consult with states, Tribes,
local governments, and a broad array of stakeholders in
both the implementation of WOTUS and future regula-
tory actions. In addition, EPA reviewed the Trump-era
2020 Navigable Waters Protection Rule (the Trump EPA’s
attempt to define WOTUS) and determined that the rule
significantly reduced clean water protections.®

On August 30, 2021, a federal district court vacated the
Trump-era definition of WOTUS.®! Since then, EPA and the
Corps have been applying the pre-2015 WOTUS definition
nationwide.®? This is the version of WOTUS that had been
in place for decades. Previously, application of WOTUS
had been a mess nationwide, with different definitions
applicable in different states because of conflicting court
decisions and different federal administrations. In this lat-
est step, EPA has indicated it wants regulatory certainty.
Moreover, the agency also announced it will continue to
engage stakeholders on developing a better rule and has
announced ten regional roundtables and lots of public out-
reach recognizing geographical differences and seeking a
range of perspectives.®?

EPA published its proposed rule on December 7,
2021.%4

The Clean Water Act does not define the term “waters
of the United States,” but it is a threshold term establishing
the geographic scope of federal jurisdiction under the Act.
It has been defined by the EPA and the Army in regulations
since the 1970s and jointly implemented in the agencies’
respective programs. The WOTUS definition has signifi-
cant reach and effect under the Clean Water Act, including:
(1) water quality standards and TMDLs under CWA § 303;
(2) oil spill programs under CWA § 311; (3) water quality
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certifications under CWA § 401; (4) NPDES permits under
CWA § 402; and (5) dredge and fill permits under CWA
§ 404. Many more regulations implementing these pro-
grams, and others, also rely upon the WOTUS definition.

EPA Confirms Habitat Improvements at Rochester
Embayment Area of Concern in New York

On September 1, 2021, EPA announced that habitat
for mink and bottom-dwelling aquatic plants and animals
has improved to the point where the Degradation of Fish
and Wildlife Populations Beneficial Use Impairment, or
BUI, can be removed from the Rochester Embayment Area
of Concern.® This means that 11 of 14 beneficial uses have
now been restored. The Rochester Embayment is a broad
bay on the south shore of Lake Ontario at the mouth of the
Genesee River. It’s a 35-square mile portion of Lake On-
tario. Historically, manufacturing facilities in and near the
Rochester Embayment caused sediment to contain PCBs,
cyanide, dioxins, and other harmful substances.®® EPA an-
nounced that after years of work by EPA, DEC and local
partners, environmental monitoring shows that the re-
moval criteria set by the State of New York has been met.®”
EPA stated that research shows healthy mink now repro-
duce in Rochester Bay and another study confirms that
the habitat is also healthier for bottom-dwelling animals,
plants, and organisms.

The work completed included:

e U.S. Army Corps of Engineers constructed a 1,695-
foot barrier island at the mouth of Braddock Bay and
restored 340 acres of marsh areas.

e U.S. Fish and Wildlife Service created 15.4 acres of
pothole habitat and 16 acres of habitat mounds in
the confluence of West and Salmon creeks, Lower
Salmon Creek, Long Pond West, Buck Pond East and
the north portion of Braddock Bay. In addition, 65
acres of wetland and 1,800 linear feet of open water
channels were restored.

* Ducks Unlimited restored 175 acres of coastal marsh
habitat, 40 acres of sedge meadow and seven acres
of fish spawning pools at Buck Pond, Buttonwood
Creek and Salmon Creek. Hydrological connectivity
between these waterbodies and Lake Ontario was
also restored.

* DEC dredged approximately 29,000 cubic yards of
contaminated sediment from the Lower Genesee
River and then capped the two dredged areas at
Eastman-Kodak Business Park in Rochester.%

The EPA, the State of New York, and many partners
are committed to restoring and protecting the Great Lakes
as work continues to address the three remaining BUIs in
Rochester Bay are: (i) degradation of aesthetics, (ii) loss
of fish and wildlife habitat, and (iii) bird and animal
deformities.®
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DEC Update

Recycling, Product Stewardship and Polystyrene

Foam Ban

By Cristin M. Clarke, Phoebe Gittelson and Chris Horan

This edition of DEC Update highlights some New York
State Department of Environmental Conservation (DEC)
programs in the areas of recycling, product stewardship,
and the reduction of expanded polystyrene (EPS) foam.
DEC recently promulgated, or will soon finalize, rules in
the areas of food donation and food scraps recycling, elec-
tronic waste recycling, and (EPS) foam reduction, while
the paint recycling program is expected to begin later this
year.

Food Donation and Food Scraps Recycling

New York State’s Food Donation and Food Scraps
Recycling Law! addresses climate change by mitigating
methane production from wasted food, helps New York-
ers experiencing food insecurity by increasing the amount
and variety of food available through relief organizations
across the state, all while supporting businesses and insti-
tutions in processing excess food scraps through compost-
ing facilities.?

Wasted food has significant environmental, social, and
economic impacts. Removing organics from landfills is a
key recommendation under the Climate Action Council’s
Waste Panel to help achieve New York’s ambitious Cli-
mate Leadership and Community Protection Act’s goals
to significantly reduce greenhouse gas emissions and put
the state on a path to carbon neutrality economy-wide by
2050.3

The law and the regulations went into effect on Janu-
ary 1, 2022 and require all designated food scrap genera-
tors to donate excess edible food and send food scraps to
an organics recycler if one is available within 25 miles of
the generator.* The resulting increase in food donation will
help New Yorkers in need and create jobs to assist the not-
for-profits handling food donations. The law also requires
generators to recycle food scraps by using organics recy-
clers (composting facilities, etc.) to reduce the amount of
food scraps that would otherwise end up in landfills and
ultimately produce methane, a potent greenhouse gas.
Composting facilities and other organics recyclers produce
beneficial organic soil conditioners that are needed to im-
prove the quality of poor soils and reduce erosion.”

A designated food scrap generator is a business or in-
stitution that generates an annual average of two tons of
wasted food per week or more.® These designated food
scrap generators are required to (1) donate excess ed-

ible food; and (2) separate and recycle all remaining food
scraps if they are within 25 miles of an organics recycler
(composting facility, anaerobic digester, etc.).” Every June,
beginning in 2021, DEC publishes a list of businesses that
have been identified as designated food scraps genera-
tors.® Newly identified designated food scrap generators
that are identified on the list will have until January 1 of
the following year to comply with the requirements of the
law.”

The law and regulations have exemptions for New
York City (which already has a local law in place requir-
ing the diversion of food scraps from disposal); hospitals;
nursing homes; adult care facilities; K-12 schools; and
farms.!® DEC’s website has information, including guid-
ance and resources for food scraps transporters, food
scraps recyclers, transfer facilities, landfills and combus-
tion facilities, and ways local governments and organiza-
tions can get involved.!!

Electronic Waste Recycling

The New York State Electronic Equipment Recycling
and Reuse Act (EERRA) was signed into law on May 28,
2010 and has been in effect since April 1, 2011.12 It requires
manufacturers of covered electronic equipment to provide
free and convenient recycling of electronic waste to most
consumers in the state, including individuals, businesses,
schools and government entities.!3
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Over the past decade, DEC found that consumers and
other stakeholders faced electronic waste (“e-waste”) re-
cycling challenges and determined that regulations were
needed to provide greater program consistency and clarity.
After receiving comments on proposed regulations, DEC
adopted amendments to 6 N.Y.C.R.R. Part 368—Product
Stewardship and Product Labeling, which include the ad-
dition of Subpart 368-3, Electronic Waste Collection, Recy-
cling, and Reuse.!* The goals of these regulations are (1) to
provide clarity to the existing provisions of the EERRA for
all participating stakeholders, to improve overall program
performance, and to increase recycling opportunities;
(2) to strengthen key provisions of the EERRA to address
the challenges faced by stakeholders; and (3) to emphasize
the manufacturer’s responsibility for all costs associated
with the implementation of its acceptance program, in-
cluding costs for the collection, handling, transportation,
and recycling or reuse of e-waste incurred by all persons
involved in the implementation of a manufacturer’s accep-
tance program.!®> Subpart 368-3 strengthens the require-
ments for manufacturers to provide for all costs associated
with the implementation of their acceptance programs;
sets a procedure outlining manufacturers’ responsibility
regarding brand sale or transfer; requires retailer notifica-
tion of brand registration annually and each time a manu-
facturer offers a new brand of CEE for sale with that retail-
er, and clarifies the registration withdrawal process.!® The
requirements for collectives, retailers, e-waste collections
sites, consolidation facilities, recycling facilities, collectors,
collection events, waste transporters, and waste manage-
ment facilities are also addressed.!” The full text of the ex-
press terms, supporting documents, and related informa-
tion pertaining to the adopted regulations are available on
DEC’s website.!®
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Postconsumer Paint Collection Program

In an effort to encourage postconsumer paint recycling
throughout the state, New York enacted the Postconsumer
Paint Collection Program in December 2019.% This law es-
tablishes a statewide program for the convenient return of
waste latex and oil based postconsumer paints by requir-
ing producers of architectural paint to implement a post-
consumer paint collection and recycling program in accor-
dance with a plan approved by DEC. Under a producer’s
plan, consumers must have convenient options for return-
ing their waste paint, regardless of where they are located
in the state.?’ The paint collection program is funded by a
small fee applied to the price of covered products at the
time of purchase.?! PaintCare, Inc., a non-profit organiza-
tion that represents paint producers in other states that
have implemented similar programs, submitted a draft
plan in July 2020, on behalf or producers who sell architec-
tural paint in New York State.

For over a year, PaintCare worked with DEC as it
made progress toward developing a plan that meets the
law’s requirements. On December 1, 2021, it submitted a
revised plan that indicated additional work was necessary
to establish a statewide collection network meeting the col-
lection site criteria set forth in the law. DEC granted a con-
ditional approval to PaintCare on the revised plan on Janu-
ary 6, 2022, in the interest of moving the program forward
to the planned implementation date of May 1, 2022. The
conditional approval letter contains monthly reporting re-
quirements, and it is expected that PaintCare will satisfy
the convenience requirements by May 1, 2022, when the
program will be fully operational.??

Related to this, and to further encourage postconsumer
paint recycling throughout the state, DEC plans to amend
its universal waste regulations (6 N.Y.C.R.R. Parts 370, 371,
373,374, and 376) to allow postconsumer paint and aerosol
cans to be handled as universal wastes.?> The Environmen-
tal Protection Agency (EPA) already includes aerosol cans
containing hazardous wastes in its list of wastes that can
be handled under its universal waste regulations.?* While
it has not given waste paint the same designation, it is a
type of waste that authorized states can treat as a universal
waste.?> This will be beneficial to businesses and govern-
ment agencies, which must currently treat oil-based waste
paint as hazardous waste. The amendments will make the
onsite management of this material more convenient, as
they would allow more facilities to collect oil-based post-
consumer paint without becoming subject to hazardous
waste generator regulations.

Expanded Polystyrene Foam Ban

Under the New York State Expanded Polystyrene Foam
Container and Polystyrene Loose Fill Packaging Ban,? ef-
fective January 1, 2022, no covered food service provider
or store (retail or wholesale establishment) is allowed to
sell, offer for sale, or distribute disposable food service
containers that contain expanded polystyrene (EPS) foam,
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and no manufacturer or store is allowed to sell, offer for
sale, or distribute polystyrene loose fill packaging (com-
monly referred to as packing peanuts) in the state.?”

The law does not apply to EPS foam containers for raw
meat, pork, seafood, poultry, or fish sold for the purpose
of cooking or preparing off-premises by the customer; pre-
packaged food filled or sealed prior to receipt at a covered
food service provider;?® and any city with a population of
one million or more with a local polystyrene ban in place,
which includes New York City.? Other local laws are pre-
empted.3? However, any county law will not be preempted
if the local law provides environmental protection equal
to or greater than the state law or regulations and the
county files a written declaration with DEC of its intent to
administer and enforce such local law.3! Additionally, the
law includes a waiver provision wherein covered food ser-
vice providers and facilities meeting certain criteria may
request a 12-month financial hardship waiver of ban’s re-
quirements from DEC.3?

In September 2021, DEC proposed a new 6 N.Y.C.R.R.
Part 353—Expanded Polystyrene Foam Container and
Loose Fill Packaging Reduction setting forth the require-
ments of the ban on EPS foam containers and loose fill
packaging; the financial hardship waiver application pro-
cess; cost comparison analysis for alternative packaging;
definitions of statutory terms, including “prepackaged,”
“single-use,” “comparable cost” and “undue financial
hardship”; and hardship waiver approval, renewal, and
revocation criteria. Public comments were received from
September 8, 2021 through November 22, 2021, and a vir-
tual public hearing was held on November 15, 2021.33 The
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DEC intends to adopt final Part 353 regulations in the near
future.

Endnotes

1. N. Y. Environmental Conservation Law (ECL), Art. 27, Title 22,
§§ 27-2201 to 27-2219.

2. See New York State Department of Environmental Conservation
(hereinafter referred to as “DEC”), DEC Announces New
Regulations to Improve Food Scrap Recycling and Prevent Food Waste,
Aug. 11, 2021, https:/ /www.dec.ny.gov/press/123575.html (last
visited Feb. 15, 2022).

3. See DEC, Climate Action Council Draft Scoping Plan, https://
climate.ny.gov/Our-Climate-Act/Draft-Scoping-Plan (last visited
Feb. 15, 2022).

4. ECL §§27-2201 to 27-2219; N.Y. Comp. Codes R. & Regs. tit. 6, Part
350 (N.Y.C.R.R)).

5. See DEC, DEC Announces New Regulations to Improve Food Scrap
Recycling and Prevent Food Waste, Aug. 11, 2021, https:/ /www.dec.
ny.gov/press/123575.html (last visited Feb. 15, 2022).

6. See ECL § 27-2201(1); 6 N.Y.C.R.R. § 350-1.2(e). Examples include
grocery stores, restaurants, hotels, colleges and universities, and
shoppin