
New York State 
Law Digest Reporting on  

Significant Court of 
Appeals Opinions and 
Developments in New 
York Practice

EDITOR: DAVID L. FERSTENDIG

No. 747    February 2023

IN THIS ISSUE
Holiday and Check-in Pay Should Be Included in 
“Regular Salary or Wages” 

Court Holds Grievance Is Arbitrable

Majority of First Department Finds Prior Dismissal 
Order Failed to Set Forth Conduct Constituting a 
General Pattern of Delay

Appellate Division Holds Trial Court Properly Found the Plaintiff  
Was a Bronx Resident for Venue Purposes

Majority of First Department Holds Trial Court Erred in Limiting 
Defendants’ Independent Medical Examination

CASE LAW DEVELOPMENTS
Holiday and Check-in Pay Should Be Included in 
“Regular Salary or Wages” 
But Night Differential Pay Should Not

In Matter of Borelli v. City of Yonkers, 2022 N.Y. Slip Op. 
07094 (Dec. 15, 2022), the issue surrounded whether cer-
tain compensation constituted “regular salary or wages” 

under collective bargaining agreements (CBAs) between the 
City of Yonkers (the City) and firefighters, for the purposes of 
calculating retirees’ General Municipal Law § 207-a(2) supple-
ment. That section provides that, with respect to firefighters 
permanently disabled due to work-related injuries and receiv-
ing certain benefits from the state (as an accidental disability 
retirement allowance), a municipality is required to make up 
the difference between those benefits and the firefighter’s “reg-
ular salary or wages” until the firefighter reaches mandatory 
retirement age. 

From 1995 until 2015, the City had included amounts 
paid to active firefighters for night differential, check-in pay, 
and holiday pay in calculating the “regular salary and wages” 
that was to be paid to retired disabled firefighters and fire of-
ficers entitled to receive General Municipal Law § 207-a(2) 
benefits. However, via a Dec. 9, 2015 letter, the City advised 
the petitioners, comprising retired disabled firefighters (as a 
result of work-related injuries) and fire officers receiving such 
benefits, that it had decided to exclude from the supplemental 
benefits paid to them those night differential, check-in pay, 
and holiday payments. The City characterized these payments 
as “special pays and other compensation” and claimed that its 
prior decision was a mistake.

After due process hearings (at the administrative level), the 
hearing officers concluded that the City’s determination had a 
rational basis and was not arbitrary and capricious. The City 
then issued appropriate notices, adjusting the retirees’ benefits. 

Subsequently, the petitioners-retirees brought this Article 78 
proceeding against the City to review and annul, among oth-
er things, the determination excluding the special pays from 
their prospective disability benefit payments and recoup al-
ready-made payments. The trial court, inter alia, denied that 
branch of the petition seeking to annul the determination 
while granting the retirees’ request to block the City from re-
couping past payments. The Appellate Division affirmed. 

A majority of the Court of Appeals modified, holding that 
holiday pay and check-in pay should be included, while night 
differential should not. In determining the permanently dis-
abled firefighters’ supplement, there are two different bases for 
including compensation in the calculation. “Regular salary or 
wages” must be included. In addition, the municipality can 
agree explicitly in the CBA to include other benefits. The retir-
ees here claim that the special pays constituted “regular salary 
or wages.”

The Court noted that the beneficiaries’ supplements under 
General Municipal Law § 207-a(2) are to be “calculated based 
on the compensation they would be entitled to receive for the 
performance of regular job duties if they had stayed on as ac-
tive-duty firefighters at the ranks they held at retirement”; the 
section “reflects New York’s longstanding commitment to tak-
ing care of its firefighters”; “regular salary or wages” included 
more than base salary; and when the statute was enacted the 
legislature “understood that its language would cover the kind 
of compensation sought by the Retirees.”

The majority criticized the dissent for interpreting “regular 
salary or wages” in a different manner than the enacting leg-
islation did and in relying on “sparse case law” which did not 
support its argument:

It argues that regular salary or wages only includes “‘reg-
ular,’ ‘base’ or ‘annual’ salary as defined in the CBA” 
along with several other types of payments previous-
ly recognized by our doctrine. The dissent’s approach, 
which seemingly looks solely to the placement of labels 
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and headings in a CBA, would allow municipalities and 
unions to advantage current active firefighters at the ex-
pense of retirees disabled in the line of duty—something 
the statute was originally designed to prevent. A CBA 
can reduce the financial burden of General Municipal 
Law § 207-a (2) by shifting compensation away from 
fixed pay and towards variable compensation. But it may 
not pretend to do so merely by adjusting the labels in its 
CBA (citation omitted).

Id. at *7.
Instead, the majority concluded that “[u]nder the CBAs, 

the Retirees would have been legally entitled to the holiday 
pay and the check-in pay for performing their regular job du-
ties. Consequently, those pays are part of the ‘regular salary or 
wages’ to which they are entitled by General Municipal Law § 
207-a (2).” Id. at *9.

However, the Court distinguished night differential pay, 
finding that the retirees had not established their contractual 
entitlement: 

Night differential contains two express conditions: it is 
earned only by “firefighters who are regularly scheduled 
to work rotating tours that include the 6:00 p.m. to 8:00 
a.m. night tour, and only to firefighters actually working 
that night tour.” The restriction of this payment to those 
firefighters who “actually work[] the night tour” strongly 
suggests that night differential must be specially earned, 
not paid to all, rendering it distinct from “regular salary 
or wages,” and the Retirees have not demonstrated that 
the CBAs require all firefighters to work the night tour. 

Id. at *12.
The dissent insisted that the majority redefined the statuto-

ry term “regular salary or wages” to mean “‘monetary compen-
sation to which current employees are contractually entitled 
based on the performance of their regular job duties.’ This new 
rule is found nowhere in our precedent, will drain municipal 
budgets, and is unworkable for future cases.” Id. at *13. In fact, 
the majority’s position conflicted with the legislative intent “to 
reduce, to the extent possible, the financial burden for disabil-
ity payments placed on municipalities and thereby ‘increase 
the level of fire protection’ (citation omitted).” Id. at *24. The 
dissent maintained that where a CBA is silent with respect to 
the disabled firefighters’ status, as is the case here, the CBA 
should not be read implicitly to expand petitioners’ compensa-
tion rights. Moreover,

we do not look simply to the total compensation or 
funds received by an active firefighter of the same rank 
as the Retiree but must determine what part of that 
compensation constitutes ‘‘regular salary or wages.” And 
“regular salary or wages” means exactly that: “regular,” 
“base,” or “annual” salary as defined in the CBA. The 
majority elides this distinction, reasoning that “207-a(2) 
beneficiaries’ supplements must be calculated based on 
the compensation they would be receiving for the perfor-
mance of regular job duties if they had stayed on as ac-
tive-duty firefighters at the ranks they held at retirement” 
(citation omitted)

Id. at *17.
The dissent criticized the majority for ignoring the deci-

sions of the hearing officers and the courts below. Instead, the 
majority

promulgates a radical new approach reading “regular sal-
ary and wages” out of the statutory text and substituting 
“monetary compensation” and, sporadically, “regular job 
duties.” As a result, courts must now look to whether 
each item of compensation is provided to all active fire-
fighters. The governing standard is variously expressed as 
whether the CBA: (1) “strongly suggests” the payment 
must be earned; (2) makes clear that “all firefighters are 
entitled to receive holiday pay and check-in pay based 
solely on the performance of regular job duties”; or (3) 
makes clear that any active firefighter is “legally entitled” 
to the special pays. Or, put another way, the majority’s 
new “monetary compensation” rule is “everyone gets ev-
erything everyone else always gets.” However articulated, 
the test is wrong (citation omitted).

Id. at *21–22.

Court Holds Grievance Is Arbitrable 
Finds Reasonable Relationship Between Subject Matter of 
Dispute and General Subject Matter of the Collective Bargaining 
Agreement

Matter of City of Yonkers v. Yonkers Fire Fighters, Local 628, 
IAFF, AFL-CIO, 2022 N.Y. Slip Op. 07095 (Dec. 15, 2022), 
addresses arbitrability issues pertaining to a similar dispute re-
lating to the City of Yonkers’ determination discussed above, 
excluding certain supplemental benefits. Here, the respondent, 
Yonkers Fire Fighters, Local 628, IAFF, AFL-CIO (Local 628), 
filed a grievance alleging that the City violated certain provi-
sions of the collective bargaining agreement (CBA) between 
the Union and the City. It then served a demand for arbitra-
tion. The City commenced this proceeding permanently to 
stay arbitration on the ground that the grievance was not arbi-
trable. The trial court denied the petition, but on reargument, 
it ruled that the grievance was not arbitrable and granted the 
petition permanently to stay arbitration. The Appellate Divi-
sion reversed.

A unanimous Court of Appeals affirmed. It noted that in 
determining arbitrability, the Court was to first assess whether 
the grievance was nonarbitrable because of public policy, stat-
utory or constitutional restrictions, which was not an issue in 
this case. Thus, the Court had to determine whether the parties 
agreed to arbitrate this grievance. This evaluation

“typically turns on drafting skills and language entirely 
within the control of the parties.” If there is a “reasonable 
relationship between the subject matter of the dispute 
and the general subject matter of the CBA,” the matter is 
arbitrable, leaving the arbitrator to “make a more exact-
ing interpretation of the precise scope of the substantive 
provisions of the CBA, and whether the subject matter of 
the dispute fits within them.” Here, the Union argues that 
both Appendix C and Article 31 of the CBA demonstrate 
that the parties agreed to arbitrate the present grievance. 
Appendix C, which is entitled, “General Municipal Law 
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Section 207-a Procedure,” contains six pages of detailed 
terms to which Yonkers and the Union agreed, including 
very broad provisions granting the arbitrator “authority 
to decide, de novo, the claim of entitlement [and contin-
ued entitlement] to [section] 207-a benefits.” It further 
provides that when “the matter presents a termination of 
[section] 207-a benefits, the Fire Department shall have 
the burden of proof by a preponderance of the evidence 
that the member is no longer eligible for [section] 207-
a benefits.” The Union’s grievance reasonably relates to 
these provisions because they provide for the arbitration 
of disputes over General Municipal Law § 207-a bene-
fits, and the Union contends that Yonkers is attempting 
to terminate such benefits by withholding special pays 
(citations omitted).

Id. at *3–4.
The Court rejected the City’s contention that the “reason-

able relationship” test did not apply and that the question 
should be whether the CBA expressly provided for the benefit 
to ascertain if the parties agreed to arbitrate the dispute.

Majority of First Department Finds Prior 
Dismissal Order Failed to Set Forth Conduct 
Constituting a General Pattern of Delay
Thus, CPLR 205(a) Was Applicable 

CPLR 205(a) states that if an action is timely commenced 
and terminated in a manner other than those enumerated in 
the statute (for example, a dismissal for neglect to prosecute 
the action), the plaintiff can bring a second action after the 
statute of limitations has run based on the same transactions 
or occurrences within six months after termination of the first 
action. Significantly, and applicable here, CPLR 205(a) was 
amended in 2008 to provide that where the first action was 
dismissed for neglect to prosecute under CPLR 3216 or oth-
erwise, the judge is required to set forth the specific conduct 
constituting the neglect in the record, “which conduct shall 
demonstrate a general pattern of delay in proceeding with the 
litigation.” 

In U.S. Bank Nat’l Assn. v. Fox, 2023 N.Y. Slip Op. 00046 
(1st Dep’t Jan. 5, 2023), a majority of the First Department 
held that while the prior foreclosure action was dismissed as 
a result of the plaintiff’s lack of readiness to proceed with the 
trial as scheduled, the trial court did not specify on the record 
“any additional instances of neglect by the plaintiff that could 
‘demonstrate a general pattern of delay in proceeding with the 
litigation,’ as opposed to one particular lapse, namely, the lack 
of readiness on the trial date (citation omitted).” Id. at *1–2. 
The Appellate Division found that the trial court’s statement 
that the case had been “languishing since 2010” was insuf-
ficient because it failed to specify any “specific conduct . . . 
demonstrat[ing] a general pattern of delay.” The court reiterat-
ed, as it had held in the past, that a “general pattern of delay” 
needs to involve more than one instance of dilatory conduct. 
“In brief, a single data point does not a ‘general pattern’ make.” 
Id. at *2.

The majority noted that the dismissal order actually cited 
22 N.Y.C.R.R. § 202.27(b), not CPLR 3216, as the basis for 

dismissal. Nevertheless, even if, as the dissent suggested, the 
dismissal was for neglect to prosecute, CPLR 205(a) requires 
“an on-the-record recitation of sufficient examples of neglect 
in prosecuting the action to ‘demonstrate a general pattern of 
delay in proceeding with the litigation.’” Id. at *1. Thus, to 
preclude the applicability of CPLR 205(a), it was not enough 
for the dismissal order merely to specify the particular neglect; 
it was also required to enumerate on the record “sufficient ad-
ditional examples of neglectful ‘specific conduct’ by plaintiff 
to ‘demonstrate a general pattern of delay.’” However, the trial 
court only specified the plaintiff’s unreadiness to go forward 
on the scheduled trial date, but not any other specific conduct.

The dissent disagreed, arguing that the dismissal order 
pointed to more than the failure to proceed to trial:

Rather, the order noted that the case had been “languish-
ing since 2010,” and plaintiff was still not prepared to 
prove its prima facie case on the scheduled trial date on 
December 16, 2019. Furthermore, the order stated that, 
at the October 22, 2019 pretrial conference, plaintiff’s 
counsel had advised the court that plaintiff would pres-
ent one witness at trial, and the parties agreed to the De-
cember 16, 2019 trial date. On the trial date, however, 
plaintiff’s counsel announced that, to prove its case, it 
would require an additional two witnesses who were not 
available that day. 

Id. at *5–6.

Appellate Division Holds Trial Court Properly 
Found the Plaintiff Was a Bronx Resident for 
Venue Purposes
Bona Fide Intent to Remain in Bronx Found Even Though 
Plaintiff Only Moved into an Apartment There Two Weeks 
Before Action Was Commenced

In “Margaret Doe” v. Bloomberg L.P., 2023 N.Y. Slip Op. 
00027 (1st Dep’t Jan. 5, 2023), the issue was whether the 
plaintiff was a resident of Bronx County for venue purposes. 
In a framed issue hearing in response to defendants’ motion to 
change venue, it was determined that “the evidence established 
plaintiff’s bona fide intent to remain in the Bronx with some 
degree of permanency even though she had only begun search-
ing for an apartment there two months before commencing 
the action, and moved into the apartment two weeks before 
commencing the action.” Id. at *1–2. The Appellate Division 
pointed to the facts that the plaintiff claimed her move to the 
Bronx was motivated by her feeling of isolation in New Jersey 
and her desire to be closer to her New York doctors; she had 
submitted a post office change of address form, a utility us-
age bill, and receipts for a U-Haul for the move, for food she 
ordered to her Bronx apartment before the action was com-
menced, and for in-person purchases in the Bronx. The plain-
tiff explained that charges made at her New Jersey pharmacy 
in the days leading up to the action’s commencement were be-
cause her significant other would routinely pick items up there 
and pay with her card. 



Majority of First Department Holds Trial Court 
Erred in Limiting Defendants’ Independent 
Medical Examination
Finds Defendants’ Motion Established That a Pelvic 
Examination Was Necessary and Material, Routine and Had No 
Harmful Effects

In Pettinato v. EQR-Rivertower, LLC, 2023 N.Y. Slip Op. 
00068 (1st Dep’t Jan. 10, 2023), a personal injury action, 
plaintiff alleged that she slipped in a shower/bathtub inci-
dent in the bathroom of her apartment, in a building owned 
and operated by the defendants. Plaintiff claimed serious and 
permanent injuries to her genital area, including her pelvis. 
Defendants sought to conduct an independent medical exam-
ination (IME) of the plaintiff, consisting of a comprehensive 
gynecological examination, including a pelvic exam (which 
entailed the use of a speculum, a digital examination, and a 
bimanual examination of the pelvis). The trial court ruled that 
the gynecological examination should go forward, but did not 
permit the pelvic exam. A majority of the First Department 
found the latter ruling to be in error. 

The Appellate Division noted that when considering the 
scope of a physical examination, the court is to balance the 
plaintiff’s wish to be examined safely and free from pain against 
the defendant’s need to ascertain facts in the interest of truth. 
“Thus, a showing of the medical importance and safety of the 
particular procedure is required, as well as an explanation of 
the relevance and the need for the information that a proce-
dure will yield. Accordingly, ‘an examination should not be 
required if it presents the possibility of danger to [a plaintiff’s] 
life or health’ (citations omitted).” Id. at *7. Conversely, the 
defendant should be entitled to the IME if the plaintiff fails 
to make such a showing of potential harm or serious threat to 
health.

In this case, the majority found that the trial court should 
not have limited the IME’s scope because defendants’ motion 
to compel was supported by a medical expert’s affidavit estab-
lishing that the comprehensive gynecological examination they 
sought, including a pelvic examination, was “necessary and 
material, that such examination was a routine procedure, and 
that it has no harmful effects.” In addition, the plaintiff’s med-
ical expert did not materially controvert the defendants’ expert 
opinion and provided no support for “plaintiff’s conclusory 
claim that a ‘further’ pelvic examination would be harmful.” 
Thus, “the benefit of such examination to pretrial disclosure 
more than outweighs the discomfort to plaintiff.” Id. at *9.

The court rejected the dissent’s assertion that the record 
supported the trial court’s ruling that the pelvic exam tech-
niques were “potentially harmful” to the plaintiff. “A conjec-
tural assertion that a medical exam might trigger an unsub-
stantiated PTSD condition is not sufficient to warrant limiting 
the scope of an otherwise appropriate IME.” Id. at *10. More-
over, the court similarly rejected the dissent’s argument that 
the pelvic exam should not be permitted because there were 
less intrusive means to achieve the same result. The court noted 

that it was undisputed that the pelvic exam was a safe proce-
dure; the plaintiff never made such a “less intrusive” argument; 
and there was nothing in the record indicating “that there are 
less intrusive means available to defendant’s doctor that would 
reach the same results as a pelvic exam.” 

Another contention made by the plaintiff’s treating phy-
sician (and adopted by the dissent) was that the pelvic exam 
“was not medically indicated because plaintiff’s ‘current com-
plaints mainly revolve around’ neuropathy and neuropathic 
pain which ’typically cannot be found on a pelvic or one finger 
exam.’” The majority countered that a court need not consider 
the medical benefits the plaintiff gains from the examination:

Although such consideration may be necessary to a med-
ical professional, the IME’s purpose is consistent with the 
Civil Procedure Law and Rules. By definition, a CPLR 
3121 examination is not performed for the patient’s ben-
efit. Rather, a CPLR 3121 examination is a litigation dis-
covery device intended “[t]o narrow, if possible, the areas 
of medical dispute.” Here, there is a legitimate discovery 
basis for the pelvic exam: to establish the extent of plain-
tiff’s injuries and whether plaintiff’s current conditions 
can be attributed to such injuries (citations omitted).

Id. at *11–12.
The court emphasized that it was cognizant that a pelvic 

exam can be embarrassing or humiliating and, as a result, it 
was requiring that the exam be conducted by a female doctor 
chosen by the defendants; the plaintiff was seeking substantial 
damages; and her treating physician had already performed a 
comprehensive gynecological examination, including a pelvic 
exam on her, without any medically reported adverse effects 
and which the treating physician characterized as a routine 
practice. The majority concluded that 

[w]hile this Court has sympathy for plaintiff’s position, 
we find that plaintiff cannot raise her concerns as a bar 
to similar tests by the party she charges with responsibil-
ity for her current condition and injuries. Defendants 
do not have to rely upon previous pelvic examinations 
conducted by plaintiff’s treating physician. Absent any 
support for the claim that the pelvic examination would 
be harmful, defendants are entitled to conduct their own 
pelvic examination for the purpose of refutation or con-
firmation of plaintiff’s alleged serious and permanent 
injuries, and their correlation to plaintiff’s current symp-
toms (citations omitted) . . . A plaintiff who has volun-
tarily submitted to a routine pelvic examination by her 
own treating physician without adverse effects should be 
required to undergo a similar examination that is mate-
rial and necessary to defend against her claims that she 
sustained serious gynecological injuries.

Id. at *13–14.
The dissent was particularly critical of the majority for per-

mitting an intrusive pelvic exam six years after the accident and 
in concluding that the exam could lead to material and neces-
sary discovery unavailable via less intrusive means; for dismiss-
ing plaintiff’s mental health as a factor to consider; for applying 
the discovery rules “formalistically”; and for overturning the 
trial judge’s discretion without explaining how it was abused.New York State Law Digest | No. 747    February 2023
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