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Featured titles available

Estate Planning and Will 
Drafting in New York (2022)

Written and edited by experienced 
practitioners, this comprehensive book 
is recognized as one of the leading 
references available to New York attorneys 
involved with estate planning.

Book (409522)
eBook (409522E)

NYSBA Members $185
Non-Members $220

Real Estate Titles, 4th ed

Written and edited by many of the leading 
real estate practitioners, this book covers 
the nature of title and estates in New York, 
deeds, contracts of sale and real estate 
financing. This is an invaluable resource for 
all real estate professionals

Book (421020)
eBook (421020E)

NYSBA Members $185
Non-Members $235

Probate and Administration 
of New York Estates, 2d ed. 

(2022)
This comprehensive, single-volume 
reference covers all aspects of probate 
and administration, from securing the will 
through the final accounting, and provides 
quick answers for both the novice and 
seasoned practitioner on straightforward 
and perplexing estate administration issues.

Book (4005422)
eBook (4005422E)

NYSBA Members $185
Non-Members $220

Other titles also available
Elder Law and Special Needs Planning/Will Drafting

This practice guide provides an extensive overview of 
this area of practice. Topics include health care proxies 
and related documents, estate and gift tax statutes, 
and trusts, long-term care insurance, and basic will 
provisions and more. 
Book: 4082123 | eBook: 4082123E | 334 pages 
Member $99 | List $130

Matrimonial Law
Matrimonial Law provides a step-by-step overview 
for the practitioner handling a basic matrimonial 
case.  Coverage includes the commencement of the 
case, disclosure, trial preparation, New York’s no-fault 
divorce law, and more.   
Book: 412123 | eBook: 412123E | 478 pages  
Member $99 | List $130

Mortgage Foreclosures
Covering the basics of a mortgage foreclosure 
proceeding, this practice guide also addresses 
service on tenants, the attorney affirmation of 
compliance in residential foreclosure actions, 
consumer protection legislation and more.
Book: 41423 | eBook: 41423E | 162 pages  
Member $99 | List $130

Guardianship
This practice guide is designed to help the practitioner 
navigate this complex area of law. Guardianship 
examines the major provisions of Article 81 of the N.Y. 
Mental Hygiene Law (MHL) along with relevant case law.
Book: 41123 | eBook: 41123E | 288 pages  
Member $99 | List $130

Criminal Law and Practice
Covering the offenses and crimes that the general 
practitioner is most likely to encounter, this practice guide 
addresses pretrial motions, motions to suppress evidence 
of an identification, motions to suppress physical evidence, 
pretrial issues, special problems in narcotics cases, and more.
Book: 406423 | eBook: 406423E | 180 pages  
Member $99 | List $130

Real Estate Transactions-Commercial Property
This title provides an overview of the major issues 
an attorney needs to address when representing a 
commercial real estate client, and suggests some 
practical approaches to solving problems that may arise.
Book: 403723 | eBook: 403723E | 474 pages  
Member $99 | List $130

ORDER ONLINE: NYSBA.ORG/PUBS | ORDER BY PHONE: 800.582.2452

http://NYSBA.ORG/PUBS


USI Affinity 
Protect your practice with precision.

We specialize in insurance like you specialize in a specific area of practice. 
As the endorsed insurance program of the NYSBA, USI Affinity offers a 

proprietary, comprehensive Lawyers’ Professional Liability program
specifically designed to mitigate risks and close gaps in coverage.

Providing comprehensive solutions: 

    Settlement Control
  Loss of Earnings
 Subponea Assistance
 Cyber Breach Expenses

License Protection
 Reputation Coverage
Fee Suit Avoidance

 1.855.USI.0100                                  

https://www.nysbainsurance.com/

Call today for more information on the insurance products available to New York State Bar 
Association members, including a NYSBA professional membership credit.

https://www.nysbainsurance.com/
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GROW YOUR PRACTICE  your way.

Are you looking for new ways to bring efficiency and revenue to your practice? WealthCounsel’s 

robust, cloud-based solutions for estate planning, elder law, business law, and special needs 

planning can help you serve more clients in new ways. Instead of referring your clients to other 

attorneys for wills, trusts, or business planning, expand your services and strengthen your 

relationships. Developed and maintained by attorneys, for attorneys—our intelligent solutions 

are designed to support your success.

SOFTWARE

Draft with confidence, and access your files wherever and 

whenever you need them with secure, cloud-based drafting 

solutions.

COMMUNITY

Connect and collaborate with a nationwide attorney 

community—a truly invaluable resource for sharing 

knowledge and referring business.

EDUCATION

Benefit from live and on-demand training to help you 

utilize WealthCounsel software and learn how to practice 

confidently and competently.

SUPPORT

Dedicated member support and software support teams 

are here to help you so you can help your clients.

wealthcounsel.com/nysba-offer

INTERESTED? WealthCounsel has a 

special offer through June 30, 2023, 

to make joining even easier. Scan  

the QR code to find out more.

http://wealthcounsel.com/nysba-offer


Journal | May/June 2023New York State Bar Association 6

PRESIDENT’S MESSAGE  S H E R R Y  L E V I N  W A L L A C H

The Importance 
of Embracing and 
Understanding 
Advances in 
Technology
The precipitous change in technology and its impact 

on the legal profession brings about opportunities 
and concerns. While its rapidly evolving pace can be 
impossible to comprehend, as a legal community we 
need to be on the forefront of these changes. It is impera-
tive that we educate, provide effective representation and 
have a voice in how the development of new technology 
impacts the legal profession. 
We need to appreciate the evolving digital landscape as 
an opportunity for growth. 
As former President John F. Kennedy said: “Change is 
the law of life. And those who look only to the past or 
present are certain to miss the future.” 
The COVID-19 pandemic brought on advances in the 
use of virtual proceedings and meetings at a pace the 
legal community was not initially prepared to accept. It 
also clarified the need for us to have open minds that are 
willing to learn and adapt while keeping the sanctity of 
the profession front and center. 
The emergence of digital technology, artificial intelli-
gence, ChatGPT and other platforms has the potential 
to change how we conduct our business and provide 
client representation. These realities can be intimidat-
ing. However, many of these concepts that may seem 
only theoretical in nature are in fact already part of our 
everyday lives. 
We can address them most efficiently by educating our-
selves on the issues, by reaching out to experts inside and 
outside of the legal profession and by finding ways to 
incorporate them safely into our daily workflow. 

Other technologies such as Web3 and the metaverse also 
have the potential to bring about a future that we could 
barely imagine only a decade ago. They can reshape how 
we practice law because they decentralize ownership of 
data and digital assets to individuals. 
These resources are already impacting the legal profes-
sion at an increasingly rapid rate. After all, our clients are 
using these technologies, creating, accepting and own-
ing cryptocurrency, and operating in the Web3 space. 
Around the world, businesses and legal communities 
must be prepared to understand and use Web3 and the 
technologies it offers. 
In addition, these technological advances bring with 
them a heightened awareness and the need for prudent 
cybersecurity. 
The recent use of facial recognition technology to 
exclude attorneys who represented clients with lawsuits 
against Madison Square Garden or who worked for firms 
that represented these clients took the legal community 
by surprise. Questions were raised, including the ethics 
of using this technology in such a manner, its potential 
chilling effect on the willingness of attorneys to accept 
cases and the significant impact on access to justice for 
our communities. 
While technology redefines long-standing legal issues 
and creates many new ones, it is our responsibility to 
educate, evaluate and suggest how and when the use of 
technology is appropriate and where we as a legal com-
munity and bar associations can benefit from the use of 
this technology. We must also aim to protect the sanctity 
of the legal profession. 
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For instance, advances in AI have left the legal commu-
nity questioning how it impacts the practice of law. 
AI has the propensity to offer illogical recommendations 
because it generally operates with limited human context 
and understanding, and it poses risks to confidentiality. 
AI is also prone to prejudice because its decision-making 
stems from its programming and data sources. Machine-
learning software could thus be developed from a dataset 
that may underrepresent a particular gender or ethnic 
group. 
Conversely, AI has the potential to narrow the justice gap 
by providing individuals from low-economic communi-
ties greater access to legal resources. It also can streamline 
law firms’ business operations by automating day-to-day 
tasks, conducting research in a more efficient manner 
and affording clients quicker access to documents. 
Large language models such as ChatGPT have grown 
since the tool was made publicly available in November, 
and GPT-4, which was released in March, improved 
chatbots’ accuracy although there are still concerns 
regarding bias and a cloudy regulatory landscape. 
As we try to understand the impact of these new technol-
ogies on our system of justice and the practice of law, we 
must come to appreciate the extent of their benefits and 
their limitations. To do this effectively, it is important 
to learn to use and navigate these evolving technologies. 
At the New York State Bar Association, we formed the 
Task Force on Emerging Digital Finance and Currency 
and a Committee on Technology in the Law, which both 
have been actively presenting CLE programing on issues 
including Web3 and the metaverse, digital assets, crypto-
currency, cybersecurity, virtual practice of law and digital 
notarization. We formed the Task Force on the Post Pan-
demic Future of the Profession and, most recently, the 
Working Group on Facial Recognition Technology and 
Access to Legal Representation. 
Recognizing that these technologies are here to stay, we 
must continue to learn about them and test their abilities 
and limitations. To that end, I decided to ask the Chat-
GPT Artificial Intelligence Program, which is designed 
to respond to text-based queries and generate natural 

language responses, what it believed its limitations were 
in legal representation. The response was not only appro-
priate but shows that even AI believes that humans are 
necessary, at least so far, to the legal profession. 
ChatGPT identified four areas of legal representation 
where it could not replace humans:
One, AI cannot provide the human touch that is essential 
for legal representation.
Two, AI cannot provide creative solutions to legal prob-
lems.
Three, AI is not yet able to process large amounts of data 
and parse out its relevant portions, which may impact 
the data’s quality.
Finally, AI cannot provide ethical judgment.

“Whether it is AI, Big Data, 
Legal Tech or online courts, 

we must be part of the 
conversation.”

It concluded by acknowledging that AI has limits to what 
it can provide in legal representation. ChatGPT’s own 
acknowledgment of its limitations seems to suggest that 
lawyers will remain essential to the practice of law and in 
client representation . . . at least for the time being. 
Whether it is AI, Big Data, Legal Tech or online courts, 
we must be part of the conversation and innovation 
process. As we learn to better understand and embrace 
these new technologies, the legal community can work 
together to integrate technology into our practice of law 
in a productive and beneficial way. In doing so, we con-
tinue to “Invest in the Future of Our Profession.” 

Sherry Levin WaLLach can be reached at slwallach@nysba.org.

mailto:slwallach@nysba.org


MSG and Facial 
Recognition:
What’s at Stake?
By Marissa J. Moran

Due to technological advancements and use of bio-
metric data, balancing the interests of citizens in 

terms of privacy and security is one of the many chal-
lenges facing our society today. As both government 
and non-governmental agencies begin and continue 
using innovative or emerging technologies, such as facial 
recognition software, those entrusted to create laws and 
safeguard rights need to listen to the experiences and 
concerns of all citizens to make impartial and just deci-
sions. To do so will require the engagement of various 
members of our communities including, but not limited 
to, the legal community; law enforcement; industry and 
business leaders, including accountants and auditors; 
technology, cybersecurity and forensic experts; data sci-
entists; researchers; and academics. All of these groups 
must be willing to work together to inform the public 
about how these emerging technologies function and 
what privacy protections exist when using biometrics. 

Background 
As early as 2018, The New York Times reported that 
Madison Square Garden Entertainment, the owner of 
Madison Square Garden and Radio City Music Hall in 
New York City, among other private entities, was using 
biometric data via facial recognition software for safety 
and security purposes at its venues.1 MSG explained that 
the location of several of their establishments, “on major 
transit hubs and in the heart of New York City,” neces-
sitated such security and safety use.2 Further, that use of 
this technology was made clear to their guests and to the 
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public.3 Vendor and team officials also cited customer 
engagement and marketing capabilities as other valuable 
uses of this technology.4 Yet, it was not until fall of 2022 
that the use of facial recognition technology at MSG 
seemed to garner public interest, spark debate and call 
for an examination of existing law, after attorney Kelly 
Conlon was denied entry to Radio City Music Hall. 
MSG enacted a ban on lawyers (and law firms) involved 
in lawsuits against them, and all impacted attorneys were 
notified of MSG’s policy.5 

Sherry Levin Wallach, president of the New York State 
Bar Association, raised concerns that the “use of facial 
recognition software to exclude members of law firms 
from [for instance] a Knicks basketball game or a Taylor 
Swift concert discriminates against lawyers for doing 
their jobs. . . . A law firm should be able to represent 
clients in a personal injury lawsuit, a dispute about 
concert tickets or any other legal matter without fear of 
retribution.”6 

The State of the Law 
As news of the ban spread, Attorney General Letitia 
James sought details about its application, noting possi
ble discriminatory or retaliatory practices.7 Citing a lack 
of regulation on such use of facial recognition technol
ogy, Senator Brad Hoylman-Sigal, among other elected 
officials, announced he would introduce legislation 
aimed at both government and non-government entities 
“that would ban police from using biometric information 
technology and another bill that would prevent landlords 
from using it on residential property.”8 Advocacy groups 
like Surveillance Technology Oversight Project (STOP), 
Amnesty International and the Immigrant Defense 
Project announced similar efforts in support of legisla
tion “to curb the use of this software in public places 
in New York.”9 In contrast, New York City Mayor Eric 
Adams stated, “It blows my mind how much we have not 
embraced technology, and part of that is because many of 
our electeds are afraid.”10 

While the states of Illinois, Texas, Washington (and oth
ers to varying degrees), and major cities like New York 
City, San Francisco, Boston and Portland are attempting, 
or have attempted, to regulate and/or “ban” the use of 
this technology, there is no federal law that specifically 
addresses the use of facial recognition technology.11 

What Is Biometric Data? 
Biometrics data is defined as “measurable biological (ana
tomical and physiological) and behavioral characteristics 
that can be used for automated recognition.”12 Both 
physical or behavioral characteristics of an individual 
are coded into data.13 This data may include “the input 
of fingerprints, facial or voice patterns, retina scans, 
and even typing patterns.”14 The National Institute of 

Science and Technology includes as examples of physi
ological characteristics “fingerprint, iris patterns, or facial 
features used to identify an individual.”15 

Historical Uses of Biometrics 
The use of biometrics as a reliable method with which 
to identify persons due to unique characteristics dates 
to 1892, when Sir Francis Galton developed the first 
fingerprint classification system. Within a decade, New 
York State prisons began using fingerprints for identifica
tion purposes.16 In 1960, based on research conducted 
by Woodrow W. Bledsoe, face recognition became 
semi-automated. Less than a decade later, in 1969, the 
FBI began to automate fingerprint recognition.17 The 
National Institute of Science and Technology (NIST) 
has also conducted “research in the area of biometrics 
for over 60 years” and assisted law enforcement like the 
FBI through its work on fingerprint technologies since 
the 1960s.18 

In the early 1990s, the Immigration and Naturalization 
Service developed an Automated Biometric Identifica
tion System (ABIS) IDENT as a law enforcement tool.19 

The need for sharing of data between government enti
ties became evident when border patrol agents and the 
FBI were unaware of data that the other possessed that 
could have assisted in apprehending a violent criminal 
before additional murders occurred.20 In 2011, the U.S. 
Department of Defense and the U.S. Department of 
Homeland Security entered a memorandum of under
standing “for interoperability between the DoD’s ABIS 
and [DHS’s] IDENT.”21 

Use of Biometrics by Government 
Agencies Today 
Some of the ways in which the Department of Home
land Security makes use of biometrics are “to detect and 
prevent illegal entry into the U.S., grant and administer 
proper immigration benefits, and for vetting and creden
tialing, facilitating legitimate travel and trade, enforcing 
federal laws and enabling verification for visa applica
tions to the U.S.”22 Operating through its Office of 
Biometric Identity Management, the DHS carries out its 
mission of protecting our nation by providing biometric 
identification services. To that end, this office “sup
plies the technology for matching, storing, and sharing 
biometric data” and maintains IDENT, “the largest bio
metric repository in the U.S. government.”23 Currently, 
IDENT “holds more than 260 million unique identities 
and processes more than 350,000 biometric transactions 
per day.”24 Additionally, “through biometric interoper
ability, the DoD, DHS, and the Department of Justice 
share critical biometric information using advanced data 
filtering and privacy controls in furtherance of homeland 
security, defense and justice missions.”25 
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Biometrics Viewed as the Gold 
Standard for Security 
A major challenge with data security in our world today 
is due to password-only authentication. According to the 
Verizon’s 2022 Data Breach Investigations Report, 80% 
of all data breaches are linked to stolen credentials.26 

Relevant to authentication threats is the increased sophis
tication of hacks. What makes biometrics so attractive in 
terms of data security is that unlike other authentication 
tools, it has shown to be resistant to hacks or brute force 
attacks by bad actors who guess or steal usernames/pass
words.27 As an innovative and emerging technology, bio
metrics may be the impetus for a password-less future.28 

Societal Dilemma: Privacy Versus 
Security – Must We Forsake One for 
the Other? 
Critics and opponents of the use of biometrics by pri
vate entities and organizations and government or law 
enforcement agencies cite privacy concerns, and the 
potential for discriminatory and/or bias in the use of 
facial recognition technology. While proponents focus 
on the safety and security that the use of biometrics 
provides society, critics like law professor Hannah Bloch-
Wehba at Texas A&M wish to explore the idea of what 
safety concerns mean, raising such questions as “who 
are you trying to keep [patrons] safe from? How are you 
deciding who poses the threat? Is that a decision that the 
management of the venue is making, or is it a decision 
that the technological product is making? And who is 
checking that decision?”29 Proponents turn to the NIST 
website, which cites some of the security and safety issues 
concerning use of biometrics, such as “to secure facili
ties, protect access to computer networks, counter fraud, 
screen people at our borders and fight crime.”30 NIST 
mentions additional uses of biometrics “to manage iden
tities for first responders at the scene of a natural disaster, 
border patrol, soldiers in theater and police officers on 
the street.”31 Biometrics has also been used in health 
care, commercial applications and civil identification.32 

Further, NIST “recently found that facial biometrics are 
nearly 99% accurate.”33 

Development of Biometric Standards 
and Guidance 
Central to “building effective biometric systems” is the 
creation of standards and guidelines.34 Such standards 
espoused by NIST allow for the 

open exchange of biometric data between different 
agencies and their biometric systems, built by differ
ent companies; guidance on how biometric systems 
are to be tested, and how results should be calculated 
and reported so that the performance of one system 

can be compared to the performance of another sys
tem; defining methods for assessing the quality of the 
biometrics that are collected; and ensuring interoper
ability, meaning that all biometric systems used in the 
government work well together.35 

Ján Lunter of Innovatrics explains “the importance of 
maintaining ethics and the legal responsibility when 
working with biometric data,” noting “ethical concepts 
need to be considered by those working with biometric 
data.” For example, “why the biometric data has to be 
obtained, how it will be used, and [also] the proper ways 
to discard it after it’s no longer needed.”36 The standards 
and guidance by NIST, together with ethical consider
ations, suggest a framework from which to begin discus
sion and the development of biometric standards. 

If Technology Created This Issue, 
Technology Can Resolve It 
Each iteration of technology aims to resolve the issues 
and problems identified with its use or reported by the 
end users. Coincidentally, in November of 2022, when 
facial recognition technology was implemented at Radio 
City Music Hall/MSG and the ban occurred, ChatGPT 
was being introduced to the public. As the limitations 
and benefits of artificial intelligence become more 
known, and people and businesses begin using technol
ogy such as ChatGPT in their work and daily lives, confi
dence and trust in its use most likely will occur. This then 
may also be true of AI with biometrics, especially since 
“AI can notice things that most humans” cannot easily 
distinguish, as in the case of identical twins where AI can 
detect “minute differences immediately.”37 

The same issues and concerns that arose surrounding 
the ban at MSG – namely, societal concerns about dis
criminatory use of such technology and losing consumer 
confidence and trust – will likely be assessed against or 
balanced with the convenience and safety this technol
ogy provides consumers/end users, such as “hands-free 
security checkpoints at airports, or physical workplace 
environment, or accessing a cell phone/computer.”38 

Uses of facial recognition software range “from tech 
companies securing personal devices to retailers scanning 
for potential shoplifters to e-commerce giants tracking 
delivery drivers.”39 

Section Four, “User-Centric Biometric Approach,” of a 
September 2011 report issued by the National Science 
and Technology Council, Subcommittee on Biometrics, 
“The National Biometrics Challenge,” recognizes that 
“the increasing availability of mobile, universal comput
ing and communication platforms, coupled with users’ 
expectation of convenience and security applications 
will drive the development and acceptance of biomet
ric systems in the commercial sector over the next 10 
years.” Further, Section Five, “Science and Technology,” 
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addresses concerns raised by “individuals’ and organiza
tions’ view of biometrics as invasive technology that sys
tematically violates the individual’s privacy,” noting that 
“a concerted dialogue is needed to engage and properly 
educate society about the technology and the privacy 
protection capabilities of systems that use biometrics.”40 

In 2023, these same pronouncements are echoed by 
Terry Schulenburg, the vice president of business devel
opment at CyberLink, noting that “[p]eople enjoy using 
biometrics when it makes their life easier and they have 
opted [consented] into it.” Biometrics with AI may allow 
“businesses to increase convenience, improve security, 
and deliver the best customer experience possible” and 
assist businesses in keeping more precise records, while 
reducing incidents of fraud attributable to false or stolen 
IDs or keys.41 

Conclusion 
As the concerns for and against the use of facial recog
nition software by government and non-governmental 
agencies are debated in the public forum, and standards/ 
guidance for its use are being considered, the conve
nience this technology affords citizens in their every
day lives and the concerns about safety and security it 
addresses may provide the tipping point for adoption and 
general acceptance of its use in society. 
With regard to the continued use of biometrics by gov
ernment and non-government entities, the issue may 
soon resolve itself. As Schulenburg predicts, for the 
future we must look to the past. He reminds us that 
“Rome wasn’t built in a day, but when the tides do turn 
on facial recognition, especially when supported by AI, 
we’ll see an incredible trajectory of adoption.”42 The 
time, energy and efforts of the legal community may 
best be spent considering the concerns expressed by both 
proponents and critics of this technology, and then dis
cussing and developing guardrails for its use by creating 
and implementing biometrics standards and guidance 
mindful of ethical considerations in the best interest of 
all citizens in our society. 

Marissa J. Moran is a professor in the law and 
paralegal studies department at New York City 
College of Technology, CUNY. 
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Artificial intelligence has already proven that it will 
alter many industries, including the legal profes-

sion. In fact, a wide range of legal tasks are already being 
automated, and naturally, a mountain of ethical issues 
will require thoughtful debate and examination. 
In March of 2023, Bill Gates declared AI the “most 
important advance in technology since the graphical user 
interface.”1 While there is no denying that artificial intel-
ligence is a revolutionary development, not everyone is 
as enthusiastic about its application as Mr. Gates. There 
are social concerns that must be addressed, not to men-
tion the wide ramifications of AI in the law community, 
including patent and copyright law, privacy and others 
not yet contemplated. The advantages and disadvantages 
of this quickly developing technology will be discussed 
in this article, plus an evaluation of the legal ’profession’s 
position on its integration into the practice of law. 
OpenAI’s ChatGPT-4 is now intelligent enough to suc-
cessfully pass the bar exam, with a top 10% score – better 
than most law school graduates. Although interesting at 
face value, what lies below is both startling and compel-
ling. GPT-4 is considered five times more powerful than 
its predecessors and just a few months ago was unable to 
pass the bar exam.2 

OpenAI is the creator of several artificial intelligence 
systems that are transforming our civilization, includ-
ing GPT-4, ChatGPT, DALL-E and Codex. ChatGPT 
boasts the most successful product launch in history, 
reaching 100 million users in just two months.3 The 
speed of AI’s user adoption is eye-popping. For perspec-
tive, what took ChatGPT two months to achieve took 
Facebook and Instagram four-and-a-half years and two 
years, respectively. 
It is predicted that by 2030, AI will generate $13 tril-
lion for the global economy while boosting the global 
GDP by 14 percent.4 Interestingly, Gartner predicts that 
although AI will eliminate certain types of jobs (i.e., legal 
assistants), new jobs will be created because of AI, thus 
resulting in a net increase in employment.5 

Benefits to the Profession of Law 
The legal field will benefit from AI in many ways, such 
as automating work that is done repeatedly, predicting 
how a case will turn out and providing lawyers with data 
about legal trends and patterns. AI-powered software 
will create efficiencies when reviewing documents, locat-
ing pertinent cases, statutes and regulations, conducting 
legal research and even contract analysis. Naturally, AI 
has the potential to positively impact a law firm’s bottom 
line. Moreover, clients will benefit from more precise and 
effective legal services, quicker access to legal information 
and lower legal service fees. 

OpenAI recently invested in Harvey AI, a system that 
facilitates legal work and is based on a GPT variant cre-
ated by OpenAI. Harvey AI was most recently trained 
with general legal information, including case law and 
reference documents, after initially learning from general 
internet data. To start, Harvey AI will assist lawyers with 
contract analysis, due diligence, litigation and regula-
tory compliance. Harvey AI can also aid in producing 
insights, suggestions and forecasts based on data. 
Allen & Overy and Harvey AI revealed their collabora-
tion in February 2023. Since then, Harvey AI has been 
questioned more than 40,000 times by the 3,500-lawyer 
company with 43 offices. Interestingly, 25% of the attor-
neys in the firm have embraced the new technology and 
participate in an “alignment” system by checking and 
validating everything that comes out of the Harvey AI 
system. Achieving behavioral alignment between an AI 
system’s human operators or authors is known as “align-
ment” in the context of artificial intelligence. In general, 
the objective is to stop AI from acting in ways that are 
detrimental to human interests. 

A Positive Impact on the Justice Gap 
Artificial intelligence will provide individuals from low-
economic communities with more access to legal coun-
sel. The gulf between legal requirements and access to 
legal services is known as the justice gap. 
Most at-risk groups in New York are principally affected 
by this disparity, with minorities and those from low-
income areas being disproportionately affected. In fact, 
most people still believe hiring a lawyer is expensive. 
Eighty percent of those with low incomes are unable to 
pay for legal counsel, and even the middle class faces dif-
ficulties. For example, 40–60% of the middle class’s legal 
requirements go unfulfilled.6 

Consider AI’s value in the health care sector. New York 
State’s Permanent Commission on Access to Justice’s 
mission is to expand access to civil legal services. The 
commission’s November 2022 report found that 99% of 
patients remain without legal representation and high-
lighted a staggering 98% success rate for civil medical 
debt cases won on default. The report determined that 
hospitals are suing patients, mainly minority patients 
from low-income zip codes.7 

DoNotPay is widely considered “the World’s First Robot 
Lawyer” and according to its CEO, Joshua Browder, the 
company has successfully resolved more than 2 million 
cases by utilizing AI technology. Moreover, DoNotPay 
currently maintains hundreds of thousands of active sub-
scribers and predicts legal conflict resolution of medical 
bills will play a central role in the businesses’ core focus. 
Indeed, a harbinger for the legal industry. 
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AI Safety 
Are we releasing new large language models of AI into 
the public responsibly? Many argue that we are not. In 
fact, a new report affirms that 50% of AI researchers 
believe there is a 10% or greater chance that humans 
will go extinct from our inability to control AI. Consider 
this: would you give a prescribed medication to your 
child without the endorsement from the entire medical 
community?8 

The legal community has time to contemplate the most 
effective ways to use the new technology for business 
purposes and to establish meaningful ethical standards 
since we are currently in the early stages of AI’s devel-
opment. However, large language models like GPT-4 
can teach themselves by utilizing massive data inputs 
through the lens of text and even synthesize the relation-
ships between the data inputs. To align AI’s outputs with 
factual information and, further, to prioritize outputs, 
OpenAI has devised a system rooted in a massive amount 
of human feedback – essentially a rating system dubbed 
“RLHF,” Reinforcement Learning with Human Feed-
back. But naturally this process can be very subjective, 
entirely based on the opinion of the human providing 
the output’s rating. 
Typically, our laws evolve with invention, and AI requires 
thoughtful policy development, legal application and 
regulation. Consider Justice Brandeis’ role in evolving the 
right to privacy as new technologies like wiretapping and 
photography were invented.9 

One of the biggest shifts on the horizon applies to 
authentication verification. Today, deep fakes (audio and 
video content impersonating an individual) require only 
three seconds of voice audio to fully create new content 
in that individual’s likeness. Institutions that currently 
use audio and/or video content-based verification, like 
the banking sector, are at risk. 
Many people are concerned about how quickly AI will 
permeate our everyday lives and the difficulties it will 
present, such as its propensity for bias. Naturally, biased 
data inputs lead to biased data outputs and, in turn, can 
result in the denial of legal help to certain racial, ethnic, 
religious and socioeconomic groups. Additionally, there 
are concerns surrounding data protection and privacy 
rights. Finally, attorneys, legal assistants and other staff-
ers within the legal profession’s ecosystem are concerned 
about being rendered nullified. 
Since AI is still in its infancy, we have time to think about 
how people will use these tools before the legal commu-
nity has a chance to decide precisely what to do. 

Marc Beckman is the best-selling author of 
“Comprehensive Guide: NFTs, Digital Artwork, 
and Blockchain Technology.” He is a senior meta-
verse fellow and adjunct professor at New York 
University and a consultant to the New York 
State Bar Association’s Task Force on Emerging 
Digital Finance and Currency. Beckman earned 
his J.D. from Hofstra University School of Law 
(now the Maurice A. Deane School of Law at 
Hofstra University). As CEO of DMA United, 
Beckman has launched several Web3 programs 
for brands worldwide. 
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You have a client in Europe who needs to sign a docu-
ment before a notary public. Generally, you would 

instruct your client to appear before the United States 
Embassy for notarial services similar to the functions of a 
New York notary public. 
What would happen if your client was in a country 
where there is no U.S. consulate? Or a country with a 
closed consulate – like Ukraine? Until recently, to have 
a document notarized your client would have to travel 
either to New York or a neighboring country with a U.S. 
consulate. Now, with the passage of New York Execu-
tive Law Section 135-c, a licensed New York electronic 
notary public may remotely notarize a signature wherever 
your client may be – New York, California, the world or 
the International Space Station. 
There are many benefits to this new law. Since remote 
online notarization (RON) eliminates travel require-
ments, RON offers a workable “stay at home” solution, 
reduces errors and papers costs in loan closing documents 
and allows delivery of the executed documents by email – 
avoiding loss, destruction and wasted time. Since a New 
York notary public electronically notarizes the document, 
an attorney also avoids the inconvenience of having to 
provide a certificate of conformity to record an out-of-
state document.1  

Electronic Licensing Requirements 
Executive Law Section 130 sets forth the “traditional” 
requirements to notarize a document in New York. Gen-
erally, a client physically appears, produces identification 
and signs his or her name before the notary. The notary 
then “stamps” a registration number and expiration date 
and ink-signs the document.2 

Not long ago, and as a result of the COVID-19 pan-
demic, then-Governor Andrew M. Cuomo issued an 
executive order allowing a New York notary public to 
officiate remote notarization of a document.3 During 
a video conference, the individual signing the docu-
ment (the principal)4 presented a photo identification, 
signed and immediately delivered the document to the 
notary public who “stamped” and ink-signed the copy. 
Although convenient, this notarization procedure was 
temporary and is no longer legal. 
With the passage of Executive Law Section 135-c, New 
York has a true electronic notarization statute. The new 
law does not allow a traditional notary public to provide 
electronic notarization services. Instead, an attorney 
must apply for a separate license.5 To obtain the license, 
the attorney must create or log into an existing New 
York Business Express account.6 After answering a series 
of online questions, uploading a signed oath of office 
and paying the $60 fee, the secretary of state will issue 
a commission for an attorney to act as an electronic 
notary public. Similar to a traditional notary, an elec-

tronic notary’s registration number must be renewed 
every four years. It is noteworthy that an electronic 
notary may provide both electronic and traditional 
notary services. 

Identity Verification and 
Credentialing Analysis Provided by a 
Third-Party Vendor 
Thanks to the pandemic, New York attorneys began to 
use and rely on third-party platforms such as Zoom or 
Microsoft Teams for video conferencing. Unfortunately, 
the new law and regulations require additional security 
protocol for remote online notarizations, making tradi-
tional videoconferencing platforms unworkable. 
Under the regulations, an electronic notary must use 
a third-party vendor to provide video conferencing 
that allows for “identity verification” and “credential-
ing analysis.”7 Identity verification “means the use of 
an authentication process by which a notary public 
validates the identity of any principal and/or individ-
ual present for a notarial act.”8 Credentialing analysis 
“means a process or service . . . through which a third-
party affirms the validity of government-issued identi-
fication through review of public and proprietary data 
sources.”9 

The regulations also require the electronic notary to 
“use only those vendors or providers who comply 
with the standards outlined in this Part and any com-
munication or reporting relating to those standards 
as required by the secretary of state.”10 Presently, the 
standards as required by the secretary of state are spe-
cific and technical. For example, a third-party video 
provider “must meet at a minimum, the Identity 
Assurance Level 2 standard as outlined in the Digital 
Identity Guidelines of the National Institute of Stan-
dards and Technology . . .  document SP 800-63-3, 
Revision 3, dated June 2017 and includes updates as 
of 03-02-2020. . . . ”11 

The regulations require the third-party provider to pres-
ent “evidence to the online notary public of the provider’s 
ability to satisfy requirements set forth in this rule.”12 

Consequently, the secretary of state places responsibility 
on the electronic notary to choose a suitable third-party 
provider that will provide proper identity verification and 
credentialing analysis.13 

Unlike New York, most states having remote online nota-
rization require the secretary of state (not the notary) to 
approve the third-party provider. The secretary of state’s 
authorization procedure is either through “self-certifica-
tion” or “application and certification.” Self-certification 
is when the secretary of state approves a third-party 
provider that files a certification of compliance.14 The 
application and certification model is when the secretary 
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of state actively reviews and then approves a third-party 
provider’s application.15 It is unfortunate that New York 
utilizes neither standard – instead placing the obligation 
on the electronic notary. 

Electronically Notarizing and Filing 
a Document 
Although regulations are complicated, the procedure to 
electronically notarize a document is fairly simple. Using 
a third-party provider, the electronic notary sends a link 
to the principal. The principal then signs into the third-
party provider’s platform where the electronic notary 
confirms audio and video capabilities. The electronic 
notary then requests identity verification through a link 
that would allow the principal to upload a copy of his 
or her driver’s license or such other proof of identity. 
The third-party vendor then electronically verifies the 
identification, and the electronic notary compares the 
identification picture to the principal’s likeness on the 
computer screen. 
To sign the document, an electronic copy (generally in 
.pdf format) is provided to the principal who then con-
sents to an electronic signature. The notary then witness-
es the principal’s signature and then electronically signs 
and stamps the document. All signatures and stamps are 
generated by the third-party provider. 

•

•

•

•

•
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Although the principal may be located anywhere, the 
electronic notary must be physically located in New York 
when electronically notarizing a document.16 When a 
principal is located outside the United States, he or she 
must verify “that the record or subject of the notarial 
act: (i) is to be filed with or relates to a matter before 
a public official or court, governmental entity, or other 
entity subject to the jurisdiction of the United States; or, 
(ii) involves property located in the territorial jurisdiction 
of the United States or involves a transaction substan-
tially connected with the United States.”17 

Once a document is electronically executed or nota-
rized, it may be printed and mailed, or emailed, faxed 
or electronically transmitted to any person or place. 
However, to record an electronically signed document, 
an electronic notary must “paper out.” Papering out is 
when the individual who performed the remote online 
notary service executes a certificate of authenticity that 
substantially sets forth the following: 

On this ...... day of ...... in the year ......, I certify that 
the signature page of the attached record (entitled 
......) (dated ......) is a true and correct copy of the 
signatures affixed to an electronic record printed by 
me or under my supervision. I further certify that, at 
the time of printing, no security features present on 
the electronic record indicated any changes or errors 
in an electronic signature in the electronic record 
after its creation or execution. 

The certificate of authenticity must be ink-signed by the 
notary, include his or her title, official stamp or registra-
tion number, and the expiration date of the notary pub-
lic’s commission.18 A county clerk, city registrar or other 
recording officer must accept for recording a tangible 
copy of an electronic record so long as it is filed with an 
original certificate of authenticity.19 

An electronic notary may only charge a fee of $25 “for 
each electronic notarial act performed, which shall be 
inclusive of all costs incurred by the notary public.”20 

Since the fee is inclusive of all costs, an electronic notary 
may not pass to the principal the cost incurred to retain 
a qualified third-party vendor. However, since the $25 is 
for each notarial act, an electronic notary may charge for 
each promissory note, mortgage and affidavit notarized 
during one session with the principal. Furthermore, an 
electronic notary may charge an additional $2 for each 
certificate of authenticity. 

Recording and Recordkeeping 
Before the new law, New York did not have a statute, 
regulation or executive order requiring a notary public 
to maintain a journal.21 New regulations now require 
all notary publics (including attorneys) “to maintain 
records sufficient to document compliance with the 
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requirements of sections 130 and 135-c of the Executive 
Law. . .”22 

For a traditional and electronic notary public, a log, jour-
nal or ledger must be maintained that includes the date, 
time, verification process (e.g. driver’s license) and the 
type of notarial act performed.23 An electronic notary’s 
log must also include the identity of the third-party 
provider.24 

The log, journal or ledger may be kept in paper or elec-
tronic format such as a Microsoft Excel spreadsheet. If 
the recordkeeping is stored using a third-party, the elec-
tronic notary must use a password or other secure means 
for authentication or access.25 

The notary public must maintain all records for a mini-
mum of 10 years.26 For an electronic notary, the third-
party provider must be able to record and archive the 
audio-video communication. This electronic file must be 
maintained by the notary public for a period of at least 
10 years from the date of the transaction.27 Many attor-
neys have complained that the 10-year recordkeeping 
requirements are overly burdensome and, as officers of 
the court, attorneys should be exempt from the regula-
tion. 

Conclusion 
The public’s anxiety concerning electronic notarization 
is unfounded and will wane over time. Compared to a 
traditional notary, since an electronic notary must use a 
qualified third-party vendor, remote online notarization 
has better safeguards to detect fake identification docu-
ments. Furthermore, the odds of a fraudulent transaction 
or an individual signing under duress is greatly reduced 
since there is a video-audio recording that is saved for 
10 years. 
Accordingly, it would benefit a New York lawyer to 
become thoroughly knowledgeable about remote online 
notarization. In the last several years, use of Mortgage 
Electronic Registration Systems electronic promissory 
notes increased well over 100%.28 Pursuant to a recent 
American Land Title Association survey, 62% of com-
panies offering remote online notarization believe that 
there will be an increase over the next year.29 

Forty-three states have some form of a remote online 
notarization law. On Feb. 27, 2023, the House passed 
H.R. 1059, the Securing and Enabling Commerce Using 
Remote and Electronic (SECURE) Notarization Act of 
2023. The U.S. Senate has a similar bill.30 If proposed 
legislation becomes a federal law, the SECURE Notari-
zation Act would provide meaningful relief to America’s 
homeowners and prospective buyers by allowing imme-
diate, nationwide use of remote online notarization 
technology.31 

Michael A. Markowitz is a chair-elect of the 
New York State Bar Association’s General 
Practice Section, a member of the association’s 
Executive Committee and a member of its Task 
Force on Notarization. His office is located in 
Hewlett, New York, where he practices con-
tract, probate, and real property transaction 
and litigation. 
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Preparing for the 
New Wave of NFT 
Litigation 
By Jonathan E. Barbee 



 

   

Non-fungible tokens (NFTs) have unleashed a whole 
new side of blockchain technology. Unlike cryp-

tocurrencies, NFTs may have far-reaching implications 
for intellectual property rights. As a result, NFTs will 
certainly spur novel intellectual property litigation, espe-
cially for copyright litigation and litigation under the 
Lanham Act (the statute that governs trademark law). 
Courts are only beginning to figure out how exist-
ing intellectual property laws, such as the Copyright 
Act and the Lanham Act, apply to NFTs. Leading the 
wave, Nike,1 Hermès,2 and rapper Lil Yachty3 have filed 
lawsuits alleging that NFTs infringe their intellectual 
property rights. And, in June, a case was filed to protect 
the Bored Ape Yacht Club NFTs that caused a flurry of 
attention in 2021.4 

This article explores the contours of how NFTs can 
impact intellectual property rights and concludes with 
some suggestions for how in-house counsel can prepare 
for the new wave of NFT litigation. 

Can NFTs Convey Intellectual 
Property Rights? 
NFTs do not inherently convey intellectual property 
rights. Looking at the blockchain technology that enables 
NFTs, NFTs are technically just a line in a digital ledger. 
And we should treat them as such, at least until they 
become more than that. It is easy to assume that NFTs 
embody some sort of intellectual property or artistic 
asset, especially since we colloquially call NFTs “digital 
assets.” For example, if someone has an NFT for a unique 
picture, many people would assume that the NFT gives 
that person rights to the picture as an asset. But, with-
out more, an NFT is simply a symbol that a particular 
transaction occurred that delivered the picture to the 
recipient. Another way to think about it is that an NFT, 
like a piece of software, is a type of technology – not an 
intellectual property right. 
While NFTs do not automatically convey intellectual 
property rights, they can help confirm and verify that 
ownership rights or intellectual property rights were 
acquired through the proper means. Just as a ledger line 
confirms that a transaction occurred, NFTs can verify the 
identity of the true owner of intellectual property and 
make it harder for fraudsters to claim false rights over 
intellectual property. 

How Do NFTs Differ From 
Copyrights? 
NFTs are not a new form of copyright and do not auto-
matically convey rights to copyrights. For instance, with a 
photograph that might be subject to copyright law, there 
is a bundle of rights attached: the right to access the pho-
tograph, the right to sell the photograph and the actual 

copyright to the photograph. An NFT could potentially 
convey all of those rights or none of them, depending 
on the structure and terms of the NFT. Because NFTs 
are often used to provide access to photographs, designs 
and other artwork that can be copyrighted, it is easy to 
confuse the receipt or purchase of an NFT with the rights 
to actually use, distribute or sell the artwork associated 
with the NFT. 

“For now, individuals and 
corporations using NFTs 
should be careful not to 
overestimate the power 
of NFTs to grant rights 

to intellectual property, 
such as copyrights and 

trademarks.” 
If we remember that an NFT is more like a ticket than 
an intellectual property right, then an NFT for a piece 
of artwork conveys no more rights to the artwork than 
a movie ticket conveys the copyrights to a movie script. 

How Can NFTs Impact Trademarks? 
Likewise, NFTs are not a new form of trademark and will 
not necessarily convey the right to use the trademarks 
associated with an NFT. With many visual NFTs, such 
as images and replicas of real-world designer products, 
this may cause infringement issues because the rights to 
the trademark underlying a visual NFT may be needed to 
use, distribute and sell the NFT. This is especially true if 
the NFT is going to be used commercially or sold, which 
may put the NFT beyond the fair use protections of the 
Lanham Act. 
NFTs are rife with potential trademark and trade dress 
infringement issues. (Trade dress is an area of trademark 
law that provides protection for the design and appear-
ance of things. For example, the distinctive red sole on 
Louboutin heels could be protectible as trade dress.) This 
explains why the four lawsuits listed above – on behalf of 
Nike, Hermès, Lil Yachty, and the Bored Ape Yacht Club 
– all included claims under the Lanham Act (and did not 
include claims under the Copyright Act). 

Will NFTs Implicate Patents? 
NFTs are unlikely to impact patent rights as much as 
they will interfere with trademarks and copyrights. While 
NFTs have potentially endless applications, they are not 
often used to convey patented materials or objects. As a 
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result, it is less likely that using an NFT will lead directly 
to patent infringement. 
The more pressing issue is whether the blockchain  
technology underlying NFTs – and any software oper-
ating NFTs – infringes patents. As NFTs become more  
popular, inventors are bound to file more and more  
patent applications covering the blockchain technol-
ogy behind NFTs. To list a few examples, inventors  
will likely invent new ways for storing NFTs on the  
blockchain, transferring NFTs to purchasers, making  
NFT transactions more secure and even bundling intel-
lectual property rights into NFTs. Corporations should  
be wary of this when integrating NFTs into their trans-
actions, systems and processes. Depending on the type  
of NFTs used by corporations, there may be a risk of  
patent infringement. 

Preparing Your Corporation for NFTs 
For now, individuals and corporations using NFTs 
should be careful not to overestimate the power of NFTs 
to grant rights to intellectual property, such as copyrights 
and trademarks. To the extent that NFTs are seen as 
a ticket or a line on a ledger, they will only convey as 
much as the terms of that ticket or ledger line. Until the 
courts sort out how NFTs fit within the boundaries of 
the Lanham Act and the Copyright Act, corporations 
should be extra cautious when incorporating NFTs into 
their operations. 
Below are some suggestions for in-house counsel to keep 
in mind as we venture into the world of NFTs and the 
digitization of other legal tools, such as contracts and 
licenses. 
1. Do not assume that NFTs are intellectual prop-

erty rights. NFTs – without additional technology 
or contractual terms – are not substitutes for intel-
lectual property rights, including copyrights and 
trademarks. While NFTs could be used to convey 
intellectual property rights, they do not automati-
cally transfer intellectual property rights and should 
not be used as a proxy for intellectual property 
rights. 

2. Independently verify whether an NFT may 
infringe copyrights, trademarks or patents. Cor-
porations should treat their use of NFT technology 
like the use of other technologies. Accordingly, cor-
porations should ensure that they have the proper 
licenses for any relevant copyrights and trademarks 
when using NFTs and that their use of NFT tech-
nology will not infringe any patents. 

3. Reevaluate intellectual property policies in light 
of NFTs. Many intellectual property policies have 
not been updated to account for the very recent 
challenges posed by NFTs. In updating intellectual 

property policies, it is also important for corpora-
tions to educate employees about these new types of 
digital tools and how they affect intellectual prop-
erty rights. 

4. Brush up on the Lanham Act and the Copyright 
Act. As recent NFT cases show, NFT litigation 
will bring a new relevance to the Lanham Act and 
the Copyright Act. It is also likely that NFT litiga-
tion will push the boundaries of the Lanham Act 
and the Copyright Act in new directions. In-house 
counsel should make sure they are up to speed 
on these statutes, including how the Lanham Act 
addresses trade dress and false advertising. 

5. Apply learnings from NFTs to other new technol-
ogies in the metaverse. If nothing else, NFTs show 
that society, the economy and the law are entering 
what many are calling the “metaverse” – a world 
where real-world rights, assets, events, transac-
tions and things are translated into a virtual world. 
Observing how NFTs play out in litigation over the 
coming years will educate us about how the digi-
tization of other aspects of the real world may face 
similar issues. 

Jonathan E. Barbee is a counsel at MoloLamken 
with a focus on intellectual property and tech-
nology-related litigation. With a degree in  
electrical engineering, he represents inventors, 
innovators, startups and research institutions, 
both as plaintiffs and defendants. In addition 
to being a member of the Executive Committee 
of NYSBA’s Corporate Counsel Section and edi-
tor of Inside, Barbee is also an active member 

of the Trade Secret Committee of the New York Intellectual Property 
Law Association, the Equity, Diversity, and Inclusion Committee of 
the Association of University Technology Managers and the Madison 
Council for the Madison Square Boys & Girls Club. 

This article appears in a recent issue of Inside, a publication of the 
Corporate Counsel Section (2023; vol. 40, no. 1). For more information 
about the Corporate Counsel Section and to view the most recent 
issue, please visit NYSBA.ORG/CORPORATE. 
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Update on 
Structured 

Attorney Fees 
By Robert W. Wood 



 

 

 

Irecently wrote about structured legal fees for lawyers 
(see “Contingent Fee Tax Planning, Anyone?” NYSBA 

Journal, vol. 94, no. 5, Sept./Oct. 2022, p. 37). For 
nearly 30 years, plaintiff lawyers have been structuring 
contingent legal fees based on the seminal tax cases of 
Childs v. Commissioner.1 Payments over time can flatten 
the peaks and valleys of your income and reduce borrow-
ing needs to finance cases. An annuity company or third 
party doles out the payments, so a legal fee structure is a 
little like a tax-deferred installment plan. It doesn’t rely 
on the creditworthiness of the defendant or the client, 
and it can grow pretax rather than post-tax. 

“The tax case uniformly 
cited as establishing the 

bona fdes of attorney 
fee structures is Childs, 

and over the last several 
decades, the IRS has often 

cited it favorably.” 

The contingent fee lawyer must document it before 
settlement, can structure some or all of it and can call 
for payment over any number of years or for life. Some 
companies even allow borrowing. Whether the structure 
involves annuities or securities, the format and docu-
ments are important, but done properly, it has not been 
controversial. 
The tax case uniformly cited as establishing the bona 
fides of attorney fee structures is Childs, and over the 
last several decades, the IRS has often cited it  favorably. 
But in December 2022, the IRS released Generic Legal 
Advice Memorandum, AM 2022-007, a “GLAM.” It 
does not address the precise fact pattern in Childs or call 
for it to be overturned, but it may be a roadmap for what 
the IRS may argue in tax audits of fee structures. The 
GLAM is not binding on any taxpayer and is not pub-
lished authority, unlike an IRS revenue ruling, a treasury 
regulation or a tax case like Childs. 
The GLAM is lengthy, 25 pages single-spaced, and 
makes four arguments why the hypothetical structured 
fee the IRS describes should not work. The IRS says it 
would violate the assignment of income doctrine, the 
economic benefit doctrine, Section 83 of the tax code (an 
IRS argument the Tax Court and 11th Circuit rejected 
in Childs) and is a deferred compensation plan violating 
Section 409A of the tax code. That section says some 
compensation deferred under regular tax rules should 

nevertheless be currently taxed if it fails to comply with 
certain rules. 
Fortunately, the  Treasury  Regulations under Section  
409A say that the entire provision does not apply to inde-
pendent contractors who have two or more customers 
or clients, among other requirements that are usually 
satisfied for structured fees. Since the time this regulation 
was released in 2007, it has been widely understood to 
exempt structured legal fees, since most lawyers have two 
or more clients. In any case, it is not yet clear if the IRS 
will have any success with its new positions on certain 
structured legal fees. 
Much of the IRS’s discussion seems to rely on distin-
guishing its hypothetical from the facts in Childs’ struc-
tured fee, so the IRS may face bigger challenges if it tries 
to attack structured fees more universally. At a minimum, 
the GLAM suggests that the IRS is less comfortable with 
at least some structured fee arrangements than was previ-
ously thought. Of course, most people are never audited, 
and that is true with lawyers and structured fees too. But 
the release of the GLAM by the IRS suggests that if you 
are, there may be more pushback than was previously 
thought, particularly if your fee structure looks like low-
hanging fruit to the IRS. 
It is even possible that we will end up with another tax 
case reprising the issues discussed in Childs, though if 
that occurs, it will take years. And like any tax case, it will 
be based on the facts and documents in that particular 
case. In the meantime, there is no reason that plaintiff 
lawyers or the structured settlement industry need to 
stop structuring legal fees. But more care and awareness 
with the issues, dotting your i’s and crossing your t’s, 
would be a good idea. 

Robert W. Wood is a tax lawyer and manag-
ing partner at Wood. This discussion is not 
intended as legal advice. 

Endnote 

1. 103 T.C. 634 (1994), aff ’d without opinion, 89 F.3d 856 (11th Cir. 1996). 
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The 2023 National 
Defense Authorization Act 
and Its Potential Impacts 
on the Practice of Law 
By Chad H. Lennon 



 

The National Defense Authorization Act for fiscal 
year 2023 was signed by the president on Dec. 23, 

2022. The act brought about changes that can affect the 
practice of military law as well as other areas such as fam-
ily law, criminal law and trusts and estates. Two of the 
most impactful changes will affect the Survivor Benefit 
Plan and the COVID-19 vaccine mandate. The act also 
brought about changes to the Uniform Code of Military 
Justice, titling actions, inspector general complaints and 
a few other changes. 
The Survivor Benefit Plan ensures a continuous annuity 
to spouses and dependents of military retirees based on 
the pension earned by the service member if the service 
member dies first. It is an insurance plan that will pay a 
surviving spouse and/or others monthly to compensate 
them for the pension the service member earned. The 
premium is paid from the gross retired pay, so it does not 
count toward income. This plan is a small but important 
area of law that has long-term effects, especially in family 
law. The National Defense Authorization Act requires an 
open enrollment period for the plan for the first time in 
over a decade. The open enrollment period is open now 
until Jan. 1, 2024. A retiree will be able to make changes 
as well as enroll a beneficiary in the plan. Any changes 
will be effective as of the first day of the month following 
the election. However, a change may require back pay 
for the premiums from the first day a beneficiary would 
have been eligible. As of right now, the Defense Finance 
Accounting Service is still working through the policies, 
procedures and forms before accepting any enrollments 
or changes. This is just one of many significant changes 
outlined in the recently signed act. 
The act also directed the rescinding of the COVID-19 
vaccine mandate for service members. Recently, the 
secretary of defense put forth a memorandum stating 
all negative paperwork associated with a service mem-
ber that solely refers to the COVID-19 vaccine will be 
removed from the service member’s record. The new rule 
does not require removal of bad paper from the personnel 
files of veterans and former service members. Those indi-
viduals are required to petition their respective board for 
correction of military records. The secretary of defense 
recently directed that if a service member received a dis-
charge of other than honorable, the discharge will also be 
upgraded to at least general. Additionally, any Depart-
ment of Defense contractors will have the COVID-19 
vaccine mandate temporarily suspended. 
The military justice system will also undergo some minor 
changes. The previous National Defense Authorization 
Act required some changes to the military justice system 
regarding sexual harassment/assault claims. This year’s 
act will provide additional covered offenses to those over 
which the Office of Special Trial Counsel will exercise 
authority, requiring the president to amend the “Manual 

for Courts-Martial” to ensure that residual prosecutorial 
and judicial duties with respect to covered offenses are 
transferred to an appropriate entity, and requiring com-
prehensive reporting from the Department of Defense 
regarding implementation of the 2022 changes. Article 
66 of the Uniform Code of Military Justice will be 
amended to authorize judicial review of any conviction 
by court martial, regardless of the sentence imposed. 
Additionally, Article 69 will be amended to clarify the 
scope of review in general and special court-martial cases 
reviewed by a judge advocate general. Finally, Article 25 
will be amended to require the random selection of per-
sonnel to serve as panel members on courts martial under 
regulations prescribed by the president. Titling for crimi-
nal investigations will undergo some changes as well. 
A service member is “titled” when the military’s criminal 
investigation elements (the Naval Criminal Investigative 
Service, Office of Special Investigations, and the Army 
Criminal Investigation Division) enter the service mem-
ber’s name in the title block of a criminal investigation 
report. This is not a judicial decision but an administra-
tive procedure. Currently, titling requires credible infor-
mation that the service member committed the offense, 
a much lower standard than the previous probable cause 
standard. This is vastly different from a criminal convic-
tion, which requires proof beyond a reasonable doubt. 
Once titled, the titling action will appear on an FBI 
background check of a service member/veteran and make 
it appear as if he or she was arrested or convicted of an 
offense when no such conviction ever took place. Once 
titled, removal is difficult, and many service members 
never know a titling action was taken against them. The 
National Defense Authorization Act now requires the 
investigatory bodies to notify any service member who 
was the subject of investigation, the crime investigated 
for, and how a service member may seek removal from 
being titled. The act also provided guidance to agencies 
about removing titling. To remove the titling, a service 
member or veteran will have to request the investigating 
agency remove their name or factual inaccuracies from 
the record of titling. If the request is denied, the service 
member or veteran will have to request relief from the 
Board for the Correction of Military Records. 
Some other more minor changes that may affect the 
legal field are: (1) allowing a service member whose sole 
dependent dies to continue to receive a basic allowance 
for housing at the “with dependents” rate for a period up 
to 365 days after the death of the dependent; (2) a 4.6% 
pay raise; (3) establishing a Cold Case Unit in the Army 
Criminal Investigation Division (the Departments of the 
Navy and Air Force already have one within their crimi-
nal investigation service and office respectively); and  
(4) the Department of Defense will provide a report 
about potential changes to marijuana-based offenses, 
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which could bring about a major change for those dis-
charged based on a marijuana charge in the past. 
Congress passed the 2023 National Defense Authoriza-
tion Act, but there could be other changes based on 
the interpretation provided by the secretary of defense 
and further guidance from Congress. One subject that 
many expect further clarification on involves veterans 
who were separated or punished based on not receiving 
the COVID-19 vaccine and what they can do to correct 
their records. 
Attorneys need to be aware of these changes due to the 
effect they can have on a client. The Survivor Benefit 
Plan is an annuity that can affect a client for practitioners 
who work in family law and trusts and estates. Specific 
to family law, beneficiaries may be appointed through 
a divorce; however, the change in the program must 
be made through a deemed election with the Defense 
Finance Accounting Service. Many attorneys have falsely 
believed a divorce decree would be sufficient to make a 
change in a beneficiary. There are also cases where an 
attorney relied on the opposing party to make a deemed 
election with the accounting service. However, these 
actions may never have taken place. This can cost a cli-
ent tens of thousands of dollars. Now that the Defense 
Finance Accounting Service has an open season, any 
mistakes from the past can be corrected during the cal-
endar year. 

Criminal defense attorneys should be aware that a titling 
action can affect a client who claims not to have a crimi-
nal record; if the veteran client was never convicted by 
court martial while in service, this is correct. However, 
the client may have been unknowingly titled by the 
criminal investigation division, since there was previ-
ously no duty to notify anyone of a titling action. An 
FBI background check may demonstrate a record that 
appears to show a conviction despite no judicial action 
ever taking place. 
The uniqueness of military law is that it can apply across 
multiple practice areas. Attorneys across the numerous 
practice areas should be aware of the changes associated 
with the fiscal year 2023 National Defense Authoriza-
tion Act as these changes could impact a client who is a 
veteran, service member or a family member of a veteran 
or service member. 

Chad H. Lennon is a senior associate attorney 
at Tully Rinckey, where he works in the mili-
tary law, federal employment law and security 
clearance practice groups. He is also the co-
chair for the New York State Bar Association 
Committee on Veterans and co-chair for the 
Suffolk County Bar Associate Committee on 
Military and Veterans Affairs. Lennon is  
serving as a Marine Corps major in the  
Reserves and is a Purple Heart recipient. 

 

 

 

Lawyer Assistance 
Program 

The Lawyer Assistance  
Program Hotline 
Provided to members seeking assistance with 
depression, anxiety, burnout, alcohol or drug related 
concerns, and other mental health issues 
• Free confdential service
• Up to four free counseling sessions a year

Call 877.772.8835 
NYSBA.ORG/LAP 

New York State Bar Association Journal | May/June 2023 27 



  
 

 

 
 

 

Can Private Employees 
Be Fired for Out-of-Office 
Political Speech? 
By Joseph Pace 

Consider a few hypotheticals: 

A shop clerk attends a Proud Boys rally and gets “doxxed” by 
activists who discover his place of work and demand he be 
terminated. Soon, a Twitter campaign emerges calling for a 
boycott until the demand is acceded to. The owner gives in 
and fires the clerk. 
A food server attends a Black Lives Matter rally and gives 
a stirring speech that gets picked up by local media. The res-
taurant’s clientele skews conservative and includes many police 
officers. Worried that the server’s presence will alienate clients, 
the owner fires her. 
Shortly after an individual receives a job offer at a bank, 
his prospective co-workers discover a string of posts on his 
social media accounts endorsing President Trump’s Muslim 
ban and his policy of separating children at the border. Con-
cerned that his presence will create tension in the workforce 
and undermine productivity, the boss withdraws the offer. 

Did any of these employers violate the law? Surpris-
ingly, the answer is far from clear. While the First 

Amendment does not apply to private employers, New 
York has an “off-duty conduct” law, New York Labor Law 
Section 201-d, that bars private employers from firing (or 
refusing to hire) someone for certain “political” and “rec-
reational” activities that take place outside the office. But 
the statute’s language is remarkably vague and the courts 
have done little to clarify its key provisions. 



 

 

Section 201-d was enacted in simpler times, when the 
barrier between an individual’s office and personal life 
was less porous and political disagreements less toxic. But 
social media has demolished that barrier. Studies indicate 
that increased political polarization has undermined 
the ability of people on opposite ends of the political 
spectrum to form productive working relationships,1 

consumers are increasingly punishing businesses for their 
political commitments (or lack thereof )2 and public calls 
for employers to oust politically “problematic” employees 
have become the norm. 

Given the trend lines, we should expect to see an increase 
in New York employers retaliating against employees for 
political speech: if an employee’s out-of-office activities 
engender hostility with his or her coworkers, employ-
ers may face pressure to terminate the employee in the 
interests of “protecting productivity.” And if an employer 
finds himself or herself in the blast radius of public out-
cry about his or her employee’s political offenses, he or 
she may feel pressure to terminate the employee to avoid 
alienating customers or stave off a boycott. This has led 
to a recent rise in litigation brought under other states’ 
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“off-duty” conduct laws; a similar increase in claims 
brought under Section 201-d is also likely. 
The scope of that law’s protections, however, are remark-
ably uncertain. 
Section 201-d  provides  that
an employer may not fire,
discriminate or refuse to hire 
someone based on that indi-
vidual’s “political activities out-
side of working hours,” or their 
“legal recreational activities.”3 

The statute defines “political
activities” as: “(i) running for 
public office, (ii) campaigning 
for a candidate for public office 
or (iii) participating in fund-
raising activities for the benefit 
of a candidate, political party 
or political advocacy group.”4 

It defines “recreational activities” as including “any law-
ful, leisure-time activity, for which the employee receives 
no compensation and which is generally engaged in for 
recreational purposes, including, but not limited to, 
sports, games, hobbies, exercise, reading and the viewing 
of television, movies and similar material.”5 

“The statute also contains an 
important safe-harbor provision: 

it allows an employer to take 
adverse action if the employee’s 

speech ‘creates a material confict 
of interest related to the  
employer’s trade secrets, 

proprietary information or other 
proprietary or business interest.’” 

The statute also contains an important safe-harbor provi-
sion: it allows an employer to take adverse action if the 
employee’s speech “creates a material conflict of interest 
related to the employer’s trade secrets, proprietary infor-
mation or other proprietary or business interest.”6 

Thus, the threshold question for anyone bringing a Sec-
tion 201-d claim is whether the out-of-office conduct 
that led to the adverse employment action was a pro-
tected “political” or “recreational” activity. If the activity 
was protected, one must then determine whether the 
employer was empowered under the safe-harbor provi-
sion to take adverse action. 

Were the Actions of Our 
Hypothetical Employees Even 
Protected? 
At the outset, it is unclear whether any of the employees 
in the three hypotheticals engaged in protected activi-
ties. Participating in a Black Lives Matter or Proud Boys 
rally or tweeting in support of a politician’s platform 
would seem to be quintessentially political activity. But 
the statute defines “political activity” as encompassing 
only three things: running for office, campaigning for a 
candidate and participating in a fundraising activity for a 
political candidate, party or cause. Under the “expressio 
unius” canon of statutory interpretation, by listing those 
activities, the Legislature is presumed to have excluded 
all others from the statute’s ambit.7 There is also a rule 

that courts should strictly construe any law that interferes 
with an employer’s right to terminate an employee at 
will, which might counsel against a judicial expansion 
of those categories.8 One might argue that tweeting in 
support of a president’s policies is akin to “campaign-

ing for a candidate” (at least if 
the president was running for 
reelection), but it is hard to 
situate the rally attendance in 
any of the categories. There is 
a strong plain-text argument 
against extending the statute’s 
protections to our hypothetical 
employees. 
However, no court has actually 
held that the only protected 
“political activities” are the 
three delineated in the stat-
ute. The Appellate Division 
has permitted – albeit without 

any analysis – Section  201-d claims to be brought by 
individuals who were terminated because of a “political 
argument” at a restaurant9 and for attending a vigil to 
memorialize the victim of a hate crime.10 As for “expres-
sio unius,” that canon is “only an aid to statutory con-
struction,” not to be used to reach outcomes contrary to 
legislative intent.11 In fact, the legislative history offers 
some support for the idea that the law’s intent was to 
broadly “ensure that employers do not tell [employees] 
how to think and play on [their] own time.”12 And pit-
ted against the presumption against interfering with the 
employer’s right to terminate an at-will employee is the 
opposite principle that antidiscrimination statutes, being 
remedial in nature, must be liberally construed.13 

Thus, whether the hypothetical employee is engaged in 
protected political activity is an open question. 
If the employee did not engage in protected political 
activity, might his or her conduct nonetheless constitute 
a protected “recreational activity”? Maybe. Tweeting and 
rally attendance is uncompensated activity, enjoyed in 
one’s leisure time; for many, these are as recreational 
as playing a video game or attending a concert. But 
maybe not. In 1995, the Third Department set an aus-
tere tone by rejecting the idea that “dating” qualified as 
“recreational.”14 Relying on that decision, courts have 
found that organizing and participating in “after-work 
celebrations with fellow employees”15 and “picketing” 
were not recreational because they did not bear any 
resemblance to “sports, games, hobbies, exercise, read-
ing and the viewing of television, movies and similar 
material.”16 

While those cases do not augur well for the rally-goers 
or tweeters, their durability is questionable. The foun-
dational Third Department opinion about dating – on 
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which all subsequent opinions were based – has been 
continually attacked, not just by the dissenting judge 
in that case but by Second Circuit judges who predict 
that the Court of Appeals will embrace a broader view of 
“recreational activity” if and when the chance comes.17 

In short, there is no clear answer whether the employees’ 
activities would be deemed protected. But that is only the 
first level of uncertainty. 

Does the Safe-Harbor Provision 
Apply? 
For simplicity’s sake, let’s stipulate that the rally-goers 
and the tweeters engaged in protected activity. Might 
they nonetheless be fired (or have an offer rescinded) on 
account of that activity? That depends on whether their 
conduct created a “material conflict of interest related to 
the employer’s . . . business interest.”18 

But what that means is anyone’s guess. On one end of 
the extreme, the law might give the employer latitude to 
terminate an employee if he or she subjectively believes 
that doing so is necessary to mitigate a risk of harm to 
the business. Under such a rule, the restaurant manager 
could fire the Black Lives Matter protester based on the 
fear the clientele might find out about the server’s activi-
ties and might respond by taking their business elsewhere. 
The employer in our third hypothetical could withdraw 
the offer due to concerns about potential inner-office 
strife that might harm productivity. One quickly seeks 
how such a safe harbor would swallow the rule: just 
about any employer can construct a plausible yarn as 
to how employing a politically “problematic” individual 
might damage office morale, undermine productivity or 
turn away customers. 
At the other extreme, the law might only excuse a firing 
upon proof that the employee’s out-of-office conduct 
had actually blown back on the business and cost sales or 
severely undermined office cohesion in a way that resulted 
in a measurable reduction in productivity. Under this read-
ing, an actual boycott would free the employer’s hand, but 
a handful of tweets calling for a boycott would not. Actual 
evidence that worker productivity was declining because 
of interoffice strife might suffice, but the grumblings or 
resentments of the employee’s coworkers would not. 
Here, again, there is little in the text, legislative history 
or case law to light the way. The “material conflict” lan-
guage was added to the law after the governor vetoed the 
first incarnation of the bill. In his veto memorandum, 
he warned that the bill, as written, would leave employ-
ers without recourse if the employee were to “moonlight 
with a supplier, customer, or even a competitor” or 
“endorse a competitor’s product.”19 The possibility that 
an employer might need to protect the business from a 
public backlash or fire an employee to maintain interof-
fice cohesion does not appear to have been front of mind. 

As for case law, there is only one opinion addressing the 
“material conflict” provision: a two-paragraph Appellate 
Division order affirming a judgment that allowed the 
German National Tourist Office to fire an employee after 
it emerged that he had translated Holocaust revisionist 
articles.20 But the order is easily cabined to its facts: an 
obvious conflict of interest arises when an organization 
responsible for promoting German culture is forced 
to employ an apologist for the most shameful episode 
in German history (denial of which is a crime in Ger-
many). In the same way, a material conflict would arise 
if a Christian pastor suddenly announced to his church 
employers that he was now a practicing Muslim. No 
equivalent conflict presents itself when a banker tweets in 
support of Trump or a food server attends a Black Lives 
Matter rally. 
These layers of uncertainty persist because Section 201-d 
has largely been confined to employment law’s backwa-
ters. Rising political temperatures, social media and a rise 
in consumer activism – and the corresponding pressures 
that employers will feel to oust politically troublesome 
employees – virtually guarantees that Section 201-d will 
not endure. 

Joseph Pace is the founder of J. Pace Law, a 
boutique firm focusing on appellate litigation. 
His practice areas include civil rights, constitu-
tional law and business disputes. 
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Must You Pay Your 
Spouse’s Debts? 
Current Application 
of the Doctrine of 
Necessaries in New York
By Damien Bosco 

People aged 65 and older repre-
sented 16% of the population in 

2019 but are expected to grow to be 
21.6% of the population by 2040.1 As 
a result, there is an increase in medical 
debt.2 And with an increase in debt per 
household,3 many clients ask and are 
worried if they will be responsible to pay 
the debts of their spouse. 
This can happen during a marriage when 
one spouse fails to or is not able to pay their 
own debts or when the spouses are in the middle 
of a divorce. And this can also occur when a creditor 
attempts to contact a surviving spouse to personally 
pay the debts of the pre-deceased spouse.4 

When it comes to creditors’ claims, practitioners gen-
erally understand that a spouse could be responsible 
to pay the other spouse’s debts if the money was used 
for a necessary service during the marriage. Most under-
stand that necessaries would generally include medical 
debt. However, there are nuances when courts apply the 
law to make a determination when a non-debtor spouse 
must pay the debtor spouse’s debts. 
As applied in New York, the doctrine of necessaries is 
a common law doctrine propounding that a spouse is 
responsible to pay certain debts of the other spouse when 
the other spouse borrows money to pay for, or uses on 
credit, essential goods and services that a third party 
provides.5 

Must You Pay Your 
Spouse’s Debts? 
Current Application 
of the Doctrine of 
Necessaries in New York
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The question is, what debts of one spouse is the other 
spouse responsible to pay? It can depend on whether the 
purpose of the debt is to pay for essential goods and services 
(necessaries), the ability to pay of both spouses and whether 
the creditor considered the non-debtor spouse’s credit. 
Essential goods and services or necessaries are not specifi-
cally defined. Case law does show or indicate that medi-
cal debt could be deemed necessaries.6 And case law and 
some statutory provisions address when a spouse would 
have to support the other spouse or pay the other spouse’s 
legal fees.7 

An important factor is whether the debtor spouse had 
assets sufficient to take out the loan originally, still has 
the ability to pay and whether the creditor based the 
original loan on the non-debtor spouse’s credit. Con-
sequently, applying the doctrine of necessaries does not 
mean that in all circumstances the non-debtor spouse 
must pay the other spouse’s debt. 
A reasonable interpretation of case law shows that a cred-
itor needs to show that (1) the debt was for an essential 
product or service; (2) the debtor spouse does not now 
have funds to pay the debt; (3) the creditor provided the 
loan only after taking into consideration the credit of the 
non-debtor spouse; and the non-debtor spouse has the 
ability to pay. 
Although case law does not specifically say so, basing 
a loan on the credit of the non-debtor spouse could be 
evidenced by a lender using the credit rating or financials 
of the non-debtor spouse as part of a credit check before 
making the loan to the debtor spouse. A written guaran-
tee would have to be honored. However, this does not 
mean the non-debtor spouse has to sign a guarantee to 
be responsible to pay the debt. 
A creditor most likely would attempt a summary judg-
ment motion in its favor based on the undisputed fact 
(as alleged) that the creditor took into consideration the 
credit of the non-debtor spouse, while the non-debtor 
spouse would argue that it is a matter of fact that the 
creditor must prove at trial. If the debtor spouse no 
longer has the ability to pay and the creditor attempts 
to collect or file suit against the non-debtor spouse, the 
non-debtor spouse most likely would argue that a credi-
tor must prove or show that it offered the original debt 
based on the credit of the non-debtor spouse. 

What Have New York Courts Said 
About It? Selected Cases in New 
York in the Court of Appeals 
In Garlock v. Garlock, a case decided in 1939, the issue 
was whether a husband must support his wife.8 The 
Court of Appeals held that marriage imposes a duty upon 
the husband to support and maintain his wife in confor-
mity with their current standing of living as a married 

couple. The court espoused that the “duty rests upon the 
husband to support his wife and his family, not merely to 
keep them from the poorhouse, but to support them in 
accordance with his station and position in life.” 9 

Although not directly referring to the doctrine of neces-
saries and the requirement that a husband pay the debts 
of the wife, the Garlock court appear ed to support the 
then widely held belief that a husband financially sup-
ports his wife while the wife provides support in other 
ways during the marriage. 
Almost 50 years later, in 1988, the Court of Appeals in 
Lichtman v. Grossbard was asked on appeal to consider 
the issue regarding the doctrine of necessaries as appli-
cable to a wife supporting a husband based on the equal 
protection clause of the constitution.10 However, the 
court did not rule on the matter. The court did refer to 
what it called the common law rule that a husband must 
pay for the necessaries of his wife, but was not able to 
rule on its converse, stating that issue “was not preserved 
for our review.”11 

It appears that the Court of Appeals has not addressed 
the issue directly in recent years. However, the First, 
Second and Third Departments have had some cases 
addressing the doctrine of necessaries, although not 
completely covering all aspects of it. The Second Depart-
ment’s line of cases provides more detailed analysis. And 
there appear to be no direct applicable cases in the Fourth 
Department. 

Highlight of a First Department Case 
In a case from 2020, the First Department laid out ele-
ments that a plaintiff/creditor would have to establish 
under the doctrine of necessaries. In Jopal Bronx, LLC 
v. Montilla, the court denied a nursing facility summary 
judgment against the community spouse (non-debtor 
spouse) for not paying the debtor spouse’s bill.12 The 
court held that the plaintiff nursing facility did not 
establish any of the elements to sustain a cause of action. 
The court held that the plaintiff failed to show (1) that 
it provided care to the defendant’s husband based on 
the defendant’s credit; (2) that the community spouse 
could afford to pay for her husband’s care: or (3) that her 
husband was unable to pay for the debt from his own 
resources.13 

Generally, the first step is to determine if the debtor 
spouse actually has the money to pay the debt before fil-
ing a claim against the non-debtor spouse based on the 
credit or ability to pay of the non-debtor spouse. 

Highlight of Second Department 
Cases 
The most recent case addressing the doctrine of neces-
saries in the Second Department is from 2016. In Jones, 
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LLP v. Sitomer, the Second Department set forth what a 
creditor must do to collect from the non-debtor spouse 
under the common law doctrine of necessaries.14 The 
court held that a spouse who receives necessary goods or 
services is primarily liable for payment. The court stated 
that a creditor seeking to recover a debt against the non-
debtor spouse must (1) demonstrate that the primary 
debtor was unable to satisfy the debt out of his or her 
own resources; (2) that necessaries were furnished on the 
non-debtor spouse’s credit; and (3) that the non-debtor 
spouse has the ability to satisfy the debt.15 

One Second Department case from 1992 is significant 
for its discussion of the details of the application of the 
doctrine of necessaries. In Medical Business Associates, 
Inc. v. Steiner, the court found, inter alia, that the spouse 
who received the necessary goods or services should be 
primarily liable for payment.16 Also, the court held that a 
creditor seeking to recover a debt against the non-debtor 
spouse has the burden of demonstrating that necessaries 
were furnished on the non-debtor spouse’s credit and 
that the non-debtor spouse has the ability to satisfy the 
debt. The court stated that proof that the services were 
furnished in reliance on the credit of the other spouse, as 
well as proof as to each spouse’s financial status and abil-
ity to pay, was necessary. 
The court espoused that 

[t]he doctrine [of necessaries] has historically served 
several beneficial functions. Among these are the 
encouragement of health-care providers and facilities 
to provide needed medical attention to married per-
sons and the recognition that the marriage involves 
shared wealth, expenses, rights and duties. We con-
clude that the benefits to the institution of marriage 
will be enhanced by expanding rather than abolishing 
the doctrine of necessaries. Our decision is a recogni-
tion of a personal duty of each spouse to support the 
other, a duty arising from the marital relationship 
itself and carrying with it the corollary right to sup-
port from the other spouse.17 

A Third Department Case 
In a notable 1992 Third Department case, the court held 
that there was a rebuttable presumption that a creditor 
has looked at the credit of the non-debtor spouse. In Our 
Lady of Lourdes Memorial Hosp., Inc. v. Frey, the court 
denied the creditor’s summary judgment motion.18 The 
court said that the plaintiff did not meet the burden to 
prove that it looked at the credit of the non-debtor spouse 
prior to providing necessaries to the debtor spouse. 
Interestingly, the court laid out in effect what steps a 
creditor would need to take. The court stated that with 
respect to seeking payment for bills, it [a creditor] looks 
first to the patient’s insurance, then to the guarantor 
listed on the admission forms, then to the patient and, 
only as a last resort, to the patient’s family.19 

Conclusion 
With our aging population and an increase in medical 
debt, as well as an increase in debt per household, the 
doctrine of necessaries will continue to come into play 
to determine if one spouse is obligated to pay for the 
other spouse’s medical services. Also, application of the 
doctrine of necessaries can extend beyond medical bills 
to legal fees and possible other types of debts that courts 
have yet to rule upon. 
The basis of analysis is not only to determine if the debt 
is for an essential good or service but also whether the 
debtor spouse has the ability to pay, whether the creditor 
took into consideration the non-debtor spouse’s credit 
when deciding to provide the loan for the good or ser-
vice, and whether the non-debtor spouse has the ability 
to actually pay the debt. Further application of the doc-
trine of necessaries could require practitioners to conduct 
additional analysis to support their clients’ cases. 

Damien Bosco is an of counsel attorney in 
New York City with a background in busi-
ness law, commercial litigation, and trusts 
and estates. He has a J.D. from Brooklyn Law 
School and an MPA from Harvard University’s 
John F. Kennedy School of Government. 
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L ike light, which is both a wave and a particle at once, 
a mobile home affixed to the ground can be either 

real or personal property, depending on legal context. For 
lien perfection purposes, a mobile home is personal prop-
erty.1 For statute of frauds purposes, the better view is 
that a mobile home is real property.2 For federal income 
tax depreciation purposes, mobile homes fixed to the 
ground are real property.3 

For New York State municipal finance purposes, mobile 
homes are real property.4 The current law dates to the late 
1950s. Before then, mobile homes were personal prop-
erty for municipal finance purposes. As the population of 
manufactured housing communities swelled in the years 
following World War II, local governments tried to tax 
mobile homes as real property in order to raise revenue 
to fund the municipal services they consumed. Park own-
ers protested these actions in a series of cases that I will 
discuss below. At first, the park owners won. In response 
to these cases, the Legislature changed the law to provide 
that manufactured homes are real property. After that 
happened, park owners protested the constitutionality 
of the law. They won in some lower courts and lost in 
the Court of Appeals in a case called New York Mobile 
Homes Ass’n v. Steckel (hereinafter referred to as Steckel 
II).5 Steckel II is still good law.6 

There are two problems with Steckel II. First, for reasons 
which I will discuss below, it is outdated. Second, its 
reasoning is flawed. The Steckel II court held on the con-
stitutionality of two features of the current statute, i.e., 
that (1) mobile homes are real property for applicable 
purposes and (2) that the value of a mobile home sited on 
land is included in the assessment of the land on which it 
is located. The first of these two rules is uncontroversial 
and, if anything, more true today than it was in 1961, as 
manufactured homes have become less mobile than they 
were when Steckel II was decided.7 The problem is that, 
by including the value of mobile homes in the assessment 
of the land on which they sit, landowners are subject to 
tax on the assessed value of an asset that they do not own. 
They have none of the benefits of ownership with respect 
to the home. They can’t sell it. They can’t rehypothecate 
it, paint it or let their in-laws live there – but if they fail 
to pay property tax on it, they can lose the land that it 
sits on in an in-rem proceeding.8 

That’s both unfair and crazy. It probably deprives the 
landowners of due process of law, because it imposes 
taxes on the value of something that they do not own. 
How did it get to be like this? 

Background: Postwar New York 
“Travel trailers” were first built soon after the invention 
of the automobile. Early trailers were used by vacationers 
and parked on vacant land. A few entrepreneurs began to 
open “travel courts” where vacationers could park their 

trailers overnight. Some of these establishments offered 
travelers access to certain utilities and amenities, like 
bathrooms, showers and shuffleboard decks. Travel trail-
ers were used to house workers for certain Works Project 
Administration projects during the 1930s, for defense 
worker housing during World War II, and as housing for 
students and returning GIs during the late 1940s. Dur-
ing this time, the design of trailers used as permanent 
or semi-permanent housing began to diverge from that 
of pure travel trailers. By the early 1960s, the two had 
had fully bifurcated. The break was formalized in 1963, 
with the establishment of two independent industry 
groups for RVs and for what we now call manufactured 
homes, i.e., the Recreational Vehicle Association and the 
Mobile Home Manufacturers Association, respectively. 
Standardized rules for the manufacture of mobile homes 
designed to be used as permanent residences were passed 
when the Federal Manufactured Housing Construction 
and Safety Standards Act of 1974 was passed.9 

Mobile home parks are the descendants of the travel 
courts that cropped up during the 1920s. Since the 
1950s, they have been a source of affordable housing for 
a large segment of the population.10 In most parks, ten-
ants own their homes but do not own the land. Instead, 
an owner of a home will enter into a “lot lease” with the 
owner of the park, pursuant to which the homeowner 
pays the park owner for use of the land and for the right 
to hook the home up to utilities owned by the park. 
Homes manufactured after 1995 have titles that are 
issued by the Department of Motor Vehicles. When the 
DMV issues a title for a home, the homeowner’s name 
is on the title, but the name of the landowner  on which 
the home sits does not. 
The population of upstate mobile home parks boomed 
after World War II. Since mobile homes were treated as 
personal property for municipal finance purposes, and 
since municipal revenue was raised through taxes on 
real property, this placed a strain on local governments. 
Here’s what the Steckel II court said on the subject: 

This litigation stems from a statute, underlying which 
is an attempt to secure reimbursement from trailer 
dwellers for some share of the expense of providing 
them with police and fire protection, educational 
facilities and the various other services rendered by a 
municipality to persons residing within its confines. 
By making his [sic] more or less permanent home 
in a trailer, an individual could derive the benefit 
of all the services provided by the local government, 
while leaving the burden of paying for them upon his 
neighbors who lived in more conventional  dwellings. 
Although the inequities of this situation were readily 
apparent, as all the cases on the subject agree, there 
was seemingly no solution of the problem since the 
New York State tax against personal property had 
been repealed, and trailers, of course, were tradition-
ally considered to be personalty.11 
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In the early 1950s, certain towns attempted to solve this 
problem by declaring mobile homes to be real property. 
Under contemporary law, “real property” consisted of 
land and “all buildings and other articles and structures, 
substructures and superstructures, erected upon, under 
or above or affixed to the same.”12 Park owners sued, say-
ing that mobile homes did not fall within this definition. 
Courts held for the plaintiffs.13 From the courts’ descrip-
tions, it appears that, at the time the cases were decided, 
mobile homes were more similar to current-day RVs than 
to 21st century manufactured homes. As the court in 
Farrington said, “It appears that the trailers upon which 
the taxes in dispute were levied were for the most part on 
wheels, movable, and without any permanent founda-
tion. Trailer tenants moved such trailers in and out of 
the trailer camp at frequent intervals and the number of 
such trailers parked in the trailer camp varied from time 
to time.”14 The Stewart court held likewise, although it 
admitted that a mobile home placed on a permanent 
foundation might fall within the contemporary defini-
tion of real property: 

The validity of the assessment complained of by the 
petitioner stands or falls on the determination wheth-
er or not the “trailers” are real or personal property. 

“House coaches” and “trailers” are primarily designed, 
manufactured, bought and sold as mobile units. 
Trailer parks or areas have sprung up all over the 
country to provide accommodation to this form of 
transportation. No one can seriously contend that as 
soon as these vehicles are halted for a given period of 
time they change character and become real property. 
It is true that a trailer can be divested of its wheels 
and motor power, and mounted upon a foundation 
of a permanent construction and thereby cease to be 
a mobile unit. In such case it can very properly fall 
within the definition of real property.15 

This is quite different from the situation today, where 
mobile homes installed in parks are tied down to custom-
designed foundations and hooked up to electricity, water 
and septic, and the transaction costs involved in moving 
a manufactured home make it economically unfeasible in 
most cases for the owner thereof to move the property off 
the land where it sits. 
To fill the breach caused by these cases, the Legislature 
changed the statute to its current form. Under the new 
law, real property includes mobile homes sited on land 
for 60 days or more, and the assessed value of mobile 
homes is included in the value of the land.16 Park owners 
sued again on constitutional grounds. Two lower courts 
held for the park owners,17 but in Steckel II, the Court of 
Appeals held the statute to be constitutional. 

Constitutional Arguments 
Before a discussion of the cases, a few distinctions are 
in order. First, both the lower courts and the Court of 

Appeals mushed two issues together. The first issue is 
whether a mobile home is real or personal property; the 
second issue is whether landowners should be taxed on 
the value of a mobile home that sits on their land. The 
first of these two issues was straightforward in 1961 and 
is trivial now; because of the way manufactured homes 
are anchored to the ground and because of the cost 
required to move them, they are now, under any reason-
able definition, real estate. 
The second issue is also trivial, but not in the way envi-
sioned by the courts. The Steckel II court and the statute 
assume that, because mobile homes are real estate affixed 
to park land, of course the park owner should be respon-
sible for property taxes thereon. That is simply not true. 
Every spring, I receive a list of every home located in each 
of my parks, listing the lot number, year, manufacturer 
and owner of each home, from the assessors of the towns 
where my parks are located. In certain cases, such as 
homes belonging to senior citizens and certain disabled 
people, the assessor creates a so-called “slash account,” 
i.e., a property tax account whose number consists of the 
deed and lot number for my land, followed by a slash 
and a unique numeric identifier. These slash accounts 
are treated as accounts separate from the land account for 
record-keeping and STAR program purposes; however, I, 
as landowner, am stuck with the bill. So, of course, the 
assessors could treat each home as a separate parcel and 
bill the owner for the tax due on that parcel. They have 
all the information they need to do that. They already 
do it, for the slash accounts. They bill me, instead of the 
owners of the homes, because it is administratively easier 
for them to send me one big bill than to send out mul-
tiple small bills. However, administrative ease should not 
sustain a due process claim, because the U.S. Supreme 
Court has held unequivocally that matters of administra-
tive convenience may not be used by a tax administrator 
to deprive citizens of due process rights.18 

Second, two separate constitutional arguments can be 
made against the current treatment of mobile homes. 
The first is an equal protection argument, and the second 
is a due process argument. The equal protection argu-
ment is : since a mobile home can be moved from park A 
to park B, and since the assessment date is a snapshot, it 
is unfair to tax park owner A’s land where another home-
owner’s property on the assessment date if the home-
owner moves the home to park B the day after the assess-
ment date, because park owner B will enjoy the benefit 
of the home’s for the majority of the tax year, while park 
owner A is stuck with the tax bill. The due process argu-
ment, by contrast, is : in order to ensure that citizens 
enjoy due process of law, the burden of a tax should be 
rationally linked to the basis for the tax. An income tax 
should be borne by the recipient of income; a sales tax 
should be borne by a participant in a sales transaction; 
and a property tax should be borne by a property owner.  
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Imposing a property tax on a party other than the party 
who enjoys the benefits of ownership of the tax basis 
burdens the taxed party unduly. 
Although the due process argument is mentioned, the 
courts give the equal protection argument the most 
space. This is problematic, because the equal protection 
argument is the weaker of the two, and also because the 
equal protection argument as couched by the courts is 
weaker today than it was in 1961. As discussed above, 
mobile homes are less mobile today than they were 60 
years ago. In my own parks, a resident might move a 
home into or out of the park once or twice a year. It hap-
pens, but it is a rare occurrence. So the equal protection 
argument, as made in the original cases, would not be a 
winner today. However, I believe that another equal pro-
tection argument could be made that was not mentioned 
in any of the litigation. In making the equal protection 
argument, the courts only examined the relationship 
between park owner A and park owner B in the example 
above. They did not examine the relationship between a 
park owner and the owner of a home sited on the park 
owner’s land. It would appear to me that the park owner 
and the owner of the home are similarly situated parties 
for municipal finance purposes, because both are owners 
of real estate; however, they are treated differently by the 
state and municipality because park owners are taxed on 
the value of their real estate, but homeowners are not. 
Disparate treatment of similarly situated parties is at the 
heart of an equal protection argument.19 

The constitutional issues were first examined in Barnes v. 
Gorham20 and New York State Trailer Coach Ass’n v. Steckel 
(“Steckel I”).21 Both cases held for the plaintiffs, on the 
ground that the mobile homes of 1955 were too mobile 
to be treated as real property. Here’s the Barnes court, 
discussing the equal protection issue: 

If the owner of a trailer which had been parked 
for 58 days in one trailer park moved the trailer to 
another trailer park in the same tax district on May 
30, it would be subject to taxation as a part of the 
real estate of the second trailer park owner although 
it had only been there two days whereas the owner 
of the first trailer park upon whose land it had been 
kept for at least 58 days would pay no portion of the 
tax. As the court pointed out there would be innu-
merable additional situations as incongruous as this 
and depending upon the nature of the circumstances 
someone would be deprived of the equal protection 
of the law or would be deprived of property without 
due process of law whether he [sic] be the owner of 
the trailer, the owner of the trailer park or the owner 
of some other trailer park in the same tax district. If 
instead of being moved within the same tax district, it 
was moved into an adjoining one, it of course would 
not be there 60 days and would come within the 
statutory exception.22 

As discussed above, this argument might have made sense 
in 1955, when mobile homes were mobile. It makes less 
sense today, when they are more or less permanently 
fixed to the ground. 
The court in Steckel I mentioned the due process argu-
ment but skirted the important issue: 

In  Hoeper v. Tax Commission . . . the court states: 
“We have no doubt that, because of the fundamental 
conceptions which underlie our system, any attempt 
by a state to measure the tax on one person’s property 
or income by reference to the property or income of 
another is contrary to due process of law as guaran-
teed by the Fourteenth Amendment. That which is 
not in fact the taxpayer’s income cannot be made 
such by calling it income.” . . . So here the funda-
mental difficulty would appear to be that calling a 
“60-day trailer” real property does not make it real 
property.23 

In so doing, the Steckel I court approaches the goal, 
shoots . . . and misses. In Hoeper v. Tax Commission, 24

the U.S. Supreme Court addressed a Wisconsin state 
income tax statute that, effectively, required all married 
couples to file jointly. The taxpayer was a man who mar-
ried a widow who owned significant income-producing 
assets. The taxpayer filed a return that did not include 
income from his wife’s investments. The state ruled that 
he was responsible therefore, and the taxpayer sued. 
The Supreme Court held that, although a husband was 
deemed to own his wife’s property at common law, times 
had changed. Because a husband did not own his wife’s 
property and did not have the right to receive income 
therefrom under contemporary law, it would deprive 
him of due process to tax him on that income. Here’s the 
money quote: 

We have no doubt that, because of the fundamental 
conceptions which underlie our system, any attempt 
by a state to measure the tax on one person’s property 
or income by reference to the property or income of 
another is contrary to due process of law as guaran-
teed by the Fourteenth Amendment. That which is 
not in fact the taxpayer’s income cannot be made 
such by calling it income.25 

The juice here is not, as the Steckel I court states, that it is 
wrong for a state to declare a type of property or income 
something that is inconsistent with economic substance. 
Instead, it is that it is wrong for a state to impute the 
basis for a tax to a party who does not, if one looks at 
the economic substance of the applicable transaction, 
have any rights with respect to the applicable item, be 
that income, property or something else. In fact, it is so 
wrong that it constitutes the deprivation of that party’s 
access to due process of the law. 
The Court of Appeals examined the issue in Steckel II. 26

The Steckel II court held that the value of homes should 
be included in park owners’ land assessments for two 
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reasons, i.e., because that is how it had been done in the 
case of stick-built structures erected on land owned by a 
party other than the owner of the structure, and because 
park owners could pass on the burden of tax to mobile 
homeowners through lot rents: 

The statute, as we have seen above, seeks to include 
the value of the trailer in the assessment of the land 
and improvements thereon. In this respect the situ-
ation presented is no different from that involved in 
any case where a lessee erects a building or other 
improvement on the realty of his landlord. “Where 
the fee is privately owned, the real property tax 
attaches to the combined interests of all the parties 
interested in the land and the improvements thereon 
(In re Fort Hamilton Manor v. Boyland, 4 N.Y.2d 192, 
198). Although the fee owner will, in such a situa-
tion, of course, be required to pay a higher tax than if 
the land were vacant, he will also protect himself by 
some stipulation in the lease against the increased tax-
ation, and will in effect put the payment of it upon 
the lessee.” (People ex rel. Van Nest v. Commissioners 
of Taxes, 80 N. Y. 573, 577). So too in the instant 
situation, the trailer park owner has the means at his 
disposal, by way of rent, to allocate the increased tax 
upon the owner of the trailer – the individual who 
rightfully should pay for it.27 

This is deeply problematic for two reasons. First, “we do 
it that way because that’s how we have always done it” 
is not an argument. Mobile homes are pieces of prop-
erty separate from the land they sit on. Ownership of a 
mobile home is independent of ownership of the land on 
which it sits. The owner of the land that a home sits on 
has no rights of ownership with respect to the home. The 
owner can’t sell the home, borrow against it, move it, live 
in it or repair it. If the home was manufactured prior to 
1995, the owner has a bill of sale that grants the owner 
legal title thereto. If it was manufactured after 1994, the 
owner has a document of title issued by the Department 
of Motor Vehicles with the owner’s name, rather than 
that of the landowner, written on it. It offends common 
sense to say that ownership of one should be imputed 
to the owner of the other. If the same can be said about 

stick-built homes sited on rented land, then stick-built 
homes should be treated as parcels separate from the 
land on which they sit and separately assessed. The dead 
hand of history is not legal support; it is just dead. The 
Steckel II court’s failure to buttress its conclusion in this 
regard with analysis suggests to me that it did not have 
an analysis to offer. 
Second, the Steckel II court’s argument that park owners 
can pass the cost of real estate taxes imposed on homes on 
to homeowners through increased lot rents is no longer 
true. In 2019, the Housing Stability and Tenant Protec-
tion Act imposed rent control on mobile home park 
owners in New York State.28 Under current law, mobile 
home park owners may increase lot rents annually by 3% 
as of right, and by 6% if justified by capital expenses or 
increased operating costs. Since the annual inflation rate 
has exceeded 7% for the past two years, and since money 
is fungible, this effectively means that increases in prop-
erty tax burdens attributable to mobile home valuations 
can never be passed on to the owners of the applicable 
homes. (In 1990, the Appellate Division held that park 
owners cannot pass the cost of property tax on homes on 
to homeowners in the form of a charge separate from lot 
rent. So the cost of property tax on homes may be trans-
ferred to the homeowner neither in the form of lot rent, 
nor as something other than rent.29) 
Steckel II’s discussion of Hoeper is desultory and, again, 
outdated: 

Plaintiffs’ reliance upon Hoeper v. Tax Comm. (284 U. 
S. 206, 215) is misplaced. In the first place, it is read-
ily distinguishable on its facts, involving as it does 
the validity of an income tax statute which sought 
to tax a husband upon the combined total of his and 
his wife’s income, and thus place him in a higher tax 
bracket. In that connection, the court noted that it 
was improper to “measure the tax on one person’s 
property or income by reference to the property or 
income of another” . . . . Furthermore, in such a case 
the husband – unlike the trailer park owner – would 
have no means of recouping the additional tax result-
ing from the value of another’s property.30 
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I do not think that Hoeper can be distinguished. The 
fact that Hoeper involved an income tax and Steckel II 
involved a property tax should not be relevant to the 
analysis. Each involved a tax imposed on a party who 
did not have the benefits of ownership of the basis 
for the tax. That the basis was income in Hoeper and 
property ownership in Steckel II should be no more 
relevant that the fact that, say, the plaintiff in one was a 
man and the plaintiff in the other was a woman. And, 
as discussed above, park owners can no longer pass on 
the cost of property tax assessments on homes to their 
residents. 
Steckel II’s dismissal of the equal protection arguments set 
forth in Barnes v. Gorham and Steckel I, discussed supra, 
is, frankly, confusing. Steckel II states that the argument 
that the rule that park owner A should bear the tax on a 
home sited on that owner’s land on the assessment date 
treats similarly situated parties differently. The home 
could be moved to park owner B’s park the day after 
the assessment date should not be addressed because the 
problem posed is hypothetical. It would appear to me 
that every equal protection argument is hypothetical. 
A law that prohibits, say, red-haired people from eat-
ing at lunch counters is subject to an equal protection 
argument because it could cause red-haired people and 
similarly situated blue-haired people from being treated 
similarly. But that is not acknowledged by the Steckel II 
court. 

Next Steps 
Steckel II was decided wrongly. Changes in the facts and 
the law have made it even more wrong than it was in 
1961. The way it was decided unduly burdens park own-
ers in a way that deprives them of due process and equal 
protection of the law. More importantly, it burdens the 
manufactured housing industry in a way that makes it 
difficult for park owners to do their job, i.e., to provide 
clean, safe and affordable housing to people who need 
it. It is time for a change. An industry group (say, the 
successor to the New York State Trailer Coach Associa-
tion or the New York State Mobile Homes Association) 
should challenge the current statute on due process and 
equal protection grounds. The law would favor success 
on the merits. The plaintiffs would have nothing to lose 
but their unjust assessments. 

John Kaufmann is the managing member of 
Romulus Management, an entity that owns and 
manages a portfolio of manufactured housing 
communities in New York State. 
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For decades, New York courts have led innovation in 
the way domestic violence cases are addressed in the 

United States legal system.1 Specifically, New York has 
been at the forefront of instituting specialized courts to 
handle domestic violence cases, giving courts one focus 
in handling the endemic of domestic violence.2 In 1996, 
the first felony domestic violence court was established in 
Kings County, operating specifically to handle domestic 
violence felonies.3 In the late 1990s, domestic violence 
courts expanded to include domestic violence misde-
meanors as well.4 Now it is time, past time really, that 
this approach be adopted nationwide. 
There was some resistance to these courts at their origin. 
Critics were generally skeptical of “problem-solving” 
courts, which take a holistic approach to a problem 
instead of focusing only on a legal decision. They com-
plained that judges were turning into social workers or 
policymakers.5 Some critics were particularly concerned 
about judicial neutrality in domestic violence courts.6 

However, there is now “a broad consensus that the pri-
mary goals of [domestic violence] court are victim safety 
and offender accountability.”7 

In many states, the process of legal separation and protec-
tion from an abuser still involves a family court, a crimi-
nal court and sometimes more.8 Even with domestic 
violence courts, there is a separation of family court cases 
and criminal court cases, with only the latter belonging 
in the specialized court.9 

The Introduction of Integrated 
Domestic Violence Courts 
The Integrated Domestic Violence, or IDV, court system, 
created in 2001, is an expansion of domestic violence 
courts, to include not only felony and misdemeanor 
domestic violence cases but also “related or concurrent 
Family Court and matrimonial cases.”10 IDV courts 
combine civil, criminal and matrimonial courts into one 
court, with the motto “one family, one judge.”11 This 
ensures that domestic violence is handled through both a 
civil and a criminal lens, all in one court.12 

The Challenge of Navigating the Court System 

Policymakers realized the need for IDV court when they 
recognized how many families had cases in multiple 
courthouses simultaneously, including “juvenile cor-
rections, domestic violence, domestic relations, adop-
tions, and child protection actions.” 13 The Idaho Code 
explains, “there is a need to coordinate these diverse 
cases and related family services to provide an effective 
response to the needs of these children and families.” 
In non-IDV jurisdictions, the process for victims of 
domestic violence involves the undue burden of learning 
how to navigate several courts’ procedures; hours of filing 
papers; traveling to different courthouses; and waiting in 

long lines.14 In some cases, victims can be so confused 
and overwhelmed by the different courts that they miss 
or ignore court notices, which threatens their cases.15 An 
abuser can also purposefully delay the court proceedings 
to “prolong contact” with their victim.16 Additionally, 
victims may need to record their stories many times 
before different judges, which forces victims to relive 
their trauma and can cause revictimization.17 

Communication Failings Between Courts 

Another problem is the lack of communication between 
courtrooms.18 A Family Court judge may be wholly 
“unaware of relevant criminal data” in a domestic vio-
lence case, while the criminal court judge “may not have 
access to relevant information available in family court 
files.”19 The dangers of this lack of communication are 
numerous, especially pertaining to matters of victim 
safety and child custody, and can lead to inconsistent 
orders, such as a partial order of protection issued by one 
judge and a full order of protection issued simultaneously 
by another.20 Retired judge Daniel Angiolillo writes, 
“Ordinarily there was little communication among the 
judges presiding over related family court, criminal, and 
matrimonial cases, and rarely would a criminal court 
judge exchange information with a family court judge 
about a related domestic violence case and vice versa.”21 

Benefits of IDV Court 

“The goals of the IDV Court include providing integrat-
ed services to families, increased offender accountability, 
enhanced victim safety, improved court efficiency and 
consistent judicial making while protecting the rights 
of each litigant.”22 The Connecticut General Assembly, 
citing New York’s Office of Court Administration, lists 
four main goals: (1) informed and consistent judicial 
decision-making, protecting the right of each litigation, 
by having one judge for one family; (2) “efficient use of 
court resources,” such as fewer appearances; (3) stake-
holder collaboration; and (4) victims’ rights/safety.23 

Court Consistency and Efficiency 

To ensure judicial integrity, each IDV case must retain its 
separate elements: IDV judges often call criminal, family, 
and matrimonial cases as separate calendars, even if they 
are all one after the other on the same day, to distinguish 
the matter at hand, “preserving fundamental due process 
rights and evidentiary rules.”24 However, IDV courts can 
maintain consistency with records and cases with higher 
efficiency, since there is one judge and one courthouse, 
with cross-trained attorneys, preventing contradictory 
decisions by judges with different information.25 

Impact studies of three IDV courts in different New 
York counties found a decrease in litigants’ trips to court, 
which improved convenience for victims and offend-
ers.26 Fewer pending Family Court cases were outright 
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dismissed in IDV courts; thus, victims were less likely to 
“come away empty-handed.”27 The studies also showed 
an increase in victim safety and offender accountabil-
ity, particularly through a higher number of criminal 
contempt charges holding defendants accountable for 
previous violations of protective orders.28 Additionally, 
there was an increase in “mutually favorable” resolutions 
for families, leading to “fewer subsequent family court 
filings.”29 While domestic violence courts “face the issue 
of insufficiently educated judges and staff dealing with 
complex and challenging legal and psychological issues,” 
IDV courts now stress the importance of all staff being 
educated in the area of domestic violence, with many 
special trainings for judges, attorneys and other staff 
members.30 

Stakeholder Collaboration 

Stakeholder collaboration, or community partner involve-
ment, involves different resource groups contributing to 
the IDV court system beyond the ordinary courtroom 
staff.31 The Kings County IDV Court brochure lists a 
slew of “free civil legal services” that the IDV court col-
laborates with, often in multiple languages.32 IDV courts 
provide that “[v]ictims can . . . petition for an order of 
protection . . . speak with a counselor, and apply for 
housing and financial assistance—all while their children 
play safely in the supervised children’s playroom.”33 Rep-
resentatives from stakeholder organizations are consulted 
in cases and in the boroughs of New York, justice centers 
are available as victim resources.34 There is a correlation 
between continued use of these services and fewer abused 
children being removed from their abused parents: in 
areas with an IDV approach, a study found out-of-home 
placement to be at lower rates than statewide statistics.35 

Additionally, the judge presiding over an IDV court has 
regularly scheduled stakeholder meetings with “all the 
participants in the process – police, prosecutors, defense 
attorneys, family court judges, victim advocates, treat-
ment providers, representatives from the Departments 
of Health, Probation, Parole, Corrections, Social Ser-
vices and others – to discuss how to improve systemic 
performance.”36 

Victim Safety and Offender Accountability 
Research shows that centralizing information through 
“one family, one judge” increases safety for victims and 
their families.37 The four IDV Mentor Courts have prov-
en “records of improving victim safety” by restructuring 
court logistics, hiring advocates to work for and with 
the victims and educating courthouse staff on domestic 
violence.38 Judges and court staff for an IDV courtroom 
receive training not only on the unique combination of 
law that these courthouses involve, but also on domestic 
violence issues overall, including the dynamics of domes-
tic violence and the impact that it has on children in the 
home.39 Additionally, IDV courts provide special waiting 

rooms for victims before a trial, with security cameras 
and/or officers, and have courtroom layouts to keep vic-
tims separate from offenders.40 

Enforcing offender accountability goes hand-in-hand 
with victim safety, such as the inclusion of Compliance 
Parts.41 In a study done on the implementation of IDV 
courts in Tulsa, Oklahoma, the authors note that IDV 
courts focus on holding offenders accountable with 
strict but “meaningful” sanctions, with orders that seem 
“fair” and reasonable, based on the danger presented by 
the offender, in order to be respected by all parties.42 A 
resource coordinator refers defendants in IDV court to 
services such as batterers’ programs and, if applicable, 
parenting classes, as well as treatment programs for 
problems such as substance abuse, which the judge will 
mandate.43 These resource coordinators follow up with 
the programs to get reports on the defendant’s compli-
ance for the court.44 

“The reality is that domestic 
violence victims sufer long 
beyond the span of abuse: 

‘Violence by an intimate 
partner is linked to both 

immediate and long-term 
health, social and economic 

consequences.’” 
The Implementation of IDV Courts 

IDV courts are instituted through an administrative 
order, such as the Order of the Chief Administrative 
Judge to create IDV parts in New York State Supreme 
Court in 2004.45 The New York Codes, Rules and Regu-
lations states: “Following consultation with and agree-
ment of the presiding justice of the Judicial Department 
in which a county is located, the Chief Administrator, 
by administrative order, may establish an IDV part in 
Supreme Court or a DV part in Supreme Court or 
County Court in such county and assign one or more 
judges or justices to preside therein.”46 

Because “multiple actors within the judicial system” are 
involved in an IDV court, there needs to be advocacy 
and support for an IDV court to be established.47 New 
York has the Center for Court Innovation, for example, 
which was a key factor in implementing IDV courts in 
the state.48 IDV courts require a “buy-in” of the admin-
istrative judges and the district attorneys: the consent of 
these offices to the formation of an IDV court in their 
jurisdiction.49 If a district attorney’s office does not want 
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to participate in the IDV court system and refuses to 
send prosecutors to IDV courts, the criminal cases can-
not be integrated.50 There need to be judges who are 
passionate about both family law and criminal law and 
district attorneys who see the benefit of cooperating in 
sending their assistant DAs to IDV court and conference 
with the defense attorneys.51 Judge Esther M. Mor-
genstern, a pioneer of IDV courts and presiding judge 
over a National Mentor Court for IDV in the Brooklyn 
Supreme Court, says that some district attorneys might 
argue that involvement with the family aspect of IDV 
is not their responsibility.52 On the other hand, there 
are district attorneys like former Kings County District 
Attorney Charles Hynes, who advocate for an IDV court 
system because they have a strong interest in protecting 
domestic violence victims.53 Other vital players for the 
implementation of IDV courts include a resource coordi-
nator for victim services; victim advocates; and attorneys 
cross-trained in criminal and family law, since a primary 
concern of IDV courts is comprehensive resources for 
victims, in addition to the legal aspects.54

A critical reason that more states have not subscribed to 
the IDV court system is that it is expensive, says Judge 
Morgenstern.55 “We have Safe Horizon in the courtroom, 
we have a resource coordinator, we have social workers… 
drug, alcohol programs. . . .”56 Such resources are integral 
to IDV courts’ mission of integrated services, bundling 
all the family’s needs into one, but they come with a high 
price tag.57 While New York’s Center for Court Innova-
tion has sent educators into other states, and even other 
countries, to speak about incorporating IDV courts, there 
is a reluctance to fund such an expensive project that not 
all jurisdictions deem necessary.58 Therefore, it is vital for 
all organizations interested in protecting and empowering 
domestic violence victims to advocate for IDV courts in 
their respective states, and to show state officials that there 
is a need for these courts.59 Supporters of the IDV court 
system can also appeal for grant money from various 
government departments: for example, in Idaho, the U.S. 
Department of Health and Human Services funded the 
Ada County IDV court with a three-year grant starting in 
2003 and, in 2005, the U.S. Department of Justice Office 
on Violence Against Women awarded a grant to the Idaho 
Supreme Court to expand this model into more counties 
throughout the state.60

Once an IDV court is approved, the IDV Court Model 
recommends six months of intense planning and six 
months to implement the twelve necessary components 
listed under “IDV Court Model Court Components.”61 

The criteria include: training judges and other staff; 
identifying, screening, and calendaring cases; estab-
lishing proper technology and safety features; and 
organizing domestic violence services and community 
resources.62

Conclusion 
The reality is that domestic violence victims suffer long 
beyond the span of abuse: “Violence by an intimate part-
ner is linked to both immediate and long-term health, 
social and economic consequences.”63 While IDV courts 
may not prevent the lifelong consequences, at the very 
least, they enable the justice system to provide victims 
of domestic violence a structure designed to help them. 

Elka Blonder is a 3L at the Cardozo School of 
Law at Yeshiva University, where she focuses 
on family law and dispute resolution. While 
an undergraduate English major at Yeshiva 
University, she interned for Judge Esther 
Morgenstern in the Kings County IDV court, 
which was her inspiration for exploring the topic 
further as a staff editor of the Cardozo Journal 
of Equal Rights and Social Justice. 

This article was an entry in the 2022 Albert S. Pergam International 
Law Writing Competition sponsored by NYSBA’s International Section. 
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Animal abuse is so tightly linked to domestic violence
that it is unlikely to find abuse of a partner or child 

in a house with pets where abuse of the pet is not also 
present.1,2 Often, this connection is simply called “the
link.”3 When someone hurts an animal, the question 
is, who will be next?4 Harming the family pet can be 
a way for the partner to instill fear, to foster coercion 
and to compel secrecy from victims, and when a partner 
gives away or kills the pet, victims are taught that they 
can just as easily be killed or seriously injured as well.5,6 

Animal abuse is often part of an intergenerational cycle 
of violence in which children living in a household with 
domestic violence and animal abuse absorb unhealthy 
attitudes and family norms that they pass down to future 
family members.7 

Through the collaborative efforts of many individuals 
and various volunteer and professional organizations, 
New York State continues to enact legislation to end the 
link between domestic violence and animal abuse. What 
follows are ways attorneys can best serve the protective 
needs of clients and their pets. 
The status of animals under New York law was explained 
in a June 14, 2022 ruling by the Court of Appeals: 

[a]lthough nonhuman animals are not “persons” to 
whom the writ of habeas corpus applies, the law 
already recognizes that they are not the equivalent 
of “things” or “objects.” Unquestionably, nonhuman 
animals are sentient beings that, albeit without liberty 
rights, have been afforded many special protections 
by the New York Legislature – long considered a 
leader in animal welfare.8 

The level of protective rights available to your clients and 
their animals is based upon the legal classification New 
York has assigned to that animal. The terms companion 
animal and pet are used interchangeably in this article 
as they are referred to in Agriculture and Markets Law 
Section 350(5). A pet or companion animal is defined 
as any dog or cat and any other domesticated animal9 

normally maintained in or near the household of the 
owner or person who cares for such other domesticated 
animal.10 Be aware that farm animals11 are usually not 
considered companion animals,12 and special protections 
are afforded to service animals.13 

Enhancing your knowledge is the first step in the process 
of creating a legal strategy customized to your client’s 
needs and goals for their pet. In my view, your journey 
begins by developing an empathetic understanding of the 
bond between your clients and their pets and the ways 
partners exploit that bond as a power and control tool.14 

Being genuinely empathetic requires us to learn about 
others – their history, their reality, and their world.15 A 
victim’s inability to bring his or her pet to a residential 
domestic shelter may intensify the risks and negative 
consequences associated with domestic violence, all of 

which can affect your client’s decision making.16 If they 
fear their beloved pet being harmed or killed if they leave, 
their actual safety options are significantly narrowed. 
Victims are often isolated from family, friends, and then 
their pets, which places victims at higher risk for return-
ing to their abusive and violent homes.17 

Identifying the Presence of an 
Animal Within Your Client’s 
Environment 
A simple and easy-to-use tool is your client intake form. 
By adding a few more questions to your existing stan-
dard form, you can quickly identify the existence of 
animals and gain valuable insight and information into 
your client’s situation and the actual challenges they are 
navigating.18 Consider making “Do you care for or reside 
with an animal?” one of your intake questions. Using 
this open-ended language increases the likelihood that 
your client will self-identify the existence of a pet in their 
life, including one that may be owned by their partner. 
The client may be relieved that you both recognize and 
respect their concerns early on as you build a trusting 
lawyer-client relationship. Other factual areas19 you may 
wish to explore are: 

• current and past veterinary care of pets;
• negative and positive treatment of animals in the

household;
• responses to animal maltreatment;
• the impact of the pet’s situation upon a victim’s

decision to leave or stay with a partner;
• exposure of children to animal maltreatment; and
• changes in their partner’s use of violence.

Also consider adding some of these suggested questions:20

• How many animals have you lived with in the past
five years?

• Does your pet receive periodic veterinary care? If
yes, who is your veterinarian?

• Has your partner helped care for these pets?
• Has the welfare of your pet impacted your decisions

or actions?
• Have you noticed any change in your partner’s will-

ingness to harm your pet?
• Has anyone else ever seen or heard your pet being

harmed?
• How did you feel after your pet was harmed?

The information that you collect during this intake pro-
cess will impact your legal strategy. Your client’s answers 
may expose the efforts of the abusive partner to dimin-
ish your client’s ability to care for their pet. It may also 
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expose the abusive partner’s attempts to manipulate or 
gaslight your client by reframing the abusive partner’s 
animal mistreatment as corrective discipline.21,22 As
discussed later, veterinary records and the observations 
of a veterinarian may be a crucial supportive element 
regarding your client’s legal burden of proof. Amplify the 
effectiveness of your representation by proactively devel-
oping relationships with local victim advocate providers 
and veterinarians and by identifying local resources that 
can support your client and their animal, including local 
pet-friendly domestic violence shelter options and respite 
or foster care support from animal assistance organi-
zations.23 If your region does not yet have a network 
of these supportive services,24 start a community-wide 
conversation to create one; there are many entities that 
provide guidance and funding opportunities to help start 
those services locally.25 

Lastly, if applicable, be prepared to discuss with your 
client how to develop a safety plan for their pet. A 
“safety plan” is a tool frequently employed by domestic 
violence victims or other crime victims that provides a 
checklist of things to do when there is danger. If your 
clients could benefit from a safety plan for their pet, 
they may also need a safety plan for themselves. Be 
sure to have your client work with a domestic violence 
program worker who is trained in safety plan develop-
ment. In this context, the safety plan for pets26 could 
include: 

• creating a grab-and-go bag with pet food and sup-
plies, any medications, and copies of pet registra-
tion documentation and veterinary records;

• identifying a reliable person who can be an emer-
gency pet caretaker;

• having food, medication, exercise or other pet care-
related instructions ready;

• alerting dog walkers or animal day care providers;
• changing veterinary providers; and
• confirming veterinary office and emergency pet care

designee have copies of any legal documents dis-
cussing their pet.

Some Legal Tools That May Assist 
Domestic Violence Victims and Their 
Pets 
While there are still more gains to be achieved, New 
York State has enacted several useful pieces of legislation 
to assist victims in ending the environment of abuse cre-
ated when domestic violence and animal abuse intersect. 
Below are a few legal tools to consider. 

1. Orders of protection can afford specified protection
to pets 

Back in July 2006, New York amended the Family 
Court Act and Criminal Procedure Law to give judges 
the ability to add a condition to an order of protection 
that requires a respondent “to refrain from intentionally 
injuring or killing, without justification any companion 

“In New York, a domestic violence victim has a conditional 
right to have their service animal accompany them to 
a residential domestic violence shelter so long as the 
accompaniment does not create an undue burden.” 

animal the respondent knows to be owned, possessed, 
leased, kept or held by the petitioner or a minor child 
residing in the household.” 27,28,29 In September 2008,
the Legislature enacted a much needed follow-up amend-
ment to the 2006 statute authorizing orders of protection 
to protect pets.30,31 Except for family offenses, custody 
and parent-initiated PINS cases, the petitioner is a gov-
ernment entity, a prosecuting or presentment agency, 
not the alleged victim of family violence who requires 
protection, and there was no language addressing orders 
of protection in matrimonial cases.32 By substituting the 
phrase “person protected by the order” for “petitioner” 
and adding similar provisions to protect pets to Sections 
240 and 252 of the Domestic Relations Law, the 2008 
amendments broadened the scope of protection intended 
for pets.33,34 The goal of these amendments is to help 
break the cycle of violence and neutralize or eliminate 
tactics that partners used to control and force victims to 
stay in dangerous situations.35 New York courts have not 
engaged in any significant legal discussion of the inclu-
sion of pets in orders of protection.36

As described below, evidence of animal abuse may cor-
roborate your client’s domestic violence victimization. 
For example, veterinary records can document a pet’s 
fractured ribs that occurred when the pet tried to defend 
your client from their partner’s attack.37 Presenting evi-
dence of pet abuse can increase the likelihood that the 
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court will grant your client’s request to include their pet 
in any order of protection. Even if no physical or docu-
mentary evidence exists, the court may find testimony 
from your client of their observations or the observations 
from a non-party witness sufficiently compelling. If there 
are injuries (physical or emotional) to the animal caused 
by the abusive party, consider calling friends, family, ani-
mal care providers (dog walkers, cat sitters, doggie day-
care), veterinarians or others who have witnessed changes 
in the pet’s health or demeanor.   

2. Codification of best interest analysis for possession
determination of a pet within domestic relations 
matters 

Effective Oct. 25, 2021, when awarding possession of the  
parties’ companion animal in all domestic relations mat-
ters, New York courts shall consider the best interest of the  
companion animal and any other factors which the court  
shall expressly find to be just and proper.38 This is not 
a novel concept; some courts determining exclusive pet 
possessions have used a “best interests of all concerned” 
standard, even in non-marital situations.39 When the par-
ties are not governed by domestic relations law, a custodial 
claim for the parties’ pet may be brought as a replevin 
action since family court proceedings do not address the 
distribution of property, and a small claims court can only 
issue monetary relief, not the return of property. 
There are several areas to explore as you build your case 
to establish that your client should be awarded exclusive 
possession of their pet. First, identify and quantify your 
client’s past, present and future emotional and financial 
efforts for the care of their pet, as well as your client’s 
ability to commit time, energy and finances for their 
pet’s needs.40 Through your direct case and cross-
examination, document your client’s superior intimate 
knowledge of their pet’s physical and emotional needs, 
your client’s ability to spend significant time caring for 
their pet, and the ingrained presence their pet has in your 
client’s life, which can be demonstrated by the role your 
client’s friends and family have taken in the care of their 
pet.41 As part of your legal strategy, determine the exis-
tence of documentation42 and witness testimony that can 
collaborate your client’s claim for exclusive possession of 
the pet. Veterinary records and photos or videos of your 
client interacting with their pet may also be helpful in 
proving your client’s positive role in the welfare of their 
pet and satisfying a best interest legal analysis. If neces-
sary, consider offering testimony from an animal behav-
iorist or other expert who can explain how the animal’s 
best interest will be better met by your client. 
While mediation may be an excellent tool for many fami-
lies struggling to resolve animal disputes,43 this option 
is generally unavailable in divorce matters involving 
domestic violence due to safety concerns and dynamics 
of power and control.44

3. Cohabitation access for your client’s animal at a
residential domestic violence shelter 

In New York, a domestic violence victim has a condi-
tional right to have their service animal45 accompany 
them to a residential domestic violence shelter so long as 
the accompaniment does not create an undue burden.46

However, there is no formalized right for a pet. Instead, 
the regulations for general operational standards issued 
by the Department of Social Services state “[r]esidential 
programs for victims of domestic violence may have 
policies that permit residents to have emotional support/ 
comfort animals and/or pets accompany residents.”47 

Therefore, each shelter can determine its own policies 
regarding pet accompaniment. Many residential shelters 
often have established relationships with animal shelters 
and private residential networks that provide temporary 
housing arrangements for a victim’s pet.48 By having 
preexisting knowledge and established relationships with 
your local animal shelters and veterinarians, you are in a 
better position to assist and advocate for your client. 

4. Protection of pets during the execution of an
eviction warrant 

Housing instability is a challenge that many domestic 
violence victims face, which has an increased negative 
impact upon pet owners.49,50 In August 2018, New York 
State amended the eviction warrant process by adding 
subsection 2(b) to Section 749 of the Real Property 
Actions and Proceedings Law. This amendment directs 
officers serving an eviction warrant to check the property 
for the presence of a companion animal and to coordi-
nate the safe removal of such animals with the evictee.51 

New York State ensures that the safety and wellbeing-of 
a pet is not compromised when a tenant is evicted.52 

Although safe housing can give survivors pathways to 
freedom, there are many barriers that prevent survivors 
from maintaining or obtaining safe and affordable hous-
ing.53 

5. Impact of a conviction pursuant to Sections 353 or
353-a of Agriculture and Markets Law 

A district attorney’s office may pursue animal abuse 
charges against your client’s partner, such as overdriv-
ing, torturing and injuring animals or failure to provide 
proper sustenance and aggravated cruelty to animals. 
These charges may be prosecuted whether domestic 
violence charges are pursued in criminal or civil court. 
Explain to your client the different ways an animal abuse 
conviction may impact your client and their abusive 
partner. Your client’s petition in family court may be cor-
roborated and strengthened by a successful prosecution 
of the misdemeanor offense of overdriving, torturing 
and injuring animals, and failure to provide proper sus-
tenance (Agri. & Mkts. Law Section 353) or the felony 
offense of aggravated cruelty to animals (Argi. & Mkts. 
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Law Section 353-a).54 In addition, the sentencing court 
may impose a term of imprisonment55 and bar the con-
victed animal abuser, those who were criminally culpable 
in the abuse and those who could or should have acted to 
prevent the abuse, from owning or having custody of any 
other animals, other than farm animals, for a time period 
deemed reasonable by the court.56,57 Be aware that fact 
patterns can exist when the barring of pet ownership 
directly affects your client, i.e., your client continues 
to reside with the convicted partner, or the prosecution 
argues that your client should have prevented the abuse. 
Therefore, you should be prepared to advocate for your 
client if either of those situations may arise. 
A local district attorney’s office can prove animal abuse 
charges through the admission of the pet’s medical 
records; testimony from a veterinarian describing the 
pet’s injuries or results from a necropsy (examination of 
a dead animal); testimony from animal control officers 
of their observations and any notification calls received 
by law enforcement; testimony from neighbors58 docu-
menting any observations or sounds relating to the 
abuse; and photographic evidence. Aggravated cruelty to 
animals can also be proven through cumulative evidence 
establishing that a defendant’s unjustifiable, intentional 
conduct caused an animal to suffer immensely for an 
extended time prior to dying.59 

6. The changing role of veterinarians

Effective Feb. 27, 2022, New York State empowered 
veterinarians by making them60 mandated reporters of 
suspected animal cruelty if they reasonably and in good 
faith suspect that a companion animal’s injury, illness or 
condition is the result of animal cruelty.61 In addition, 
New York State permits veterinarians to disclose a pet’s 
medical record to officials responding to and investigat-
ing complaints of animal abuse.62 This new role makes 
veterinarians valuable allies in commencing a criminal 
investigation and ending the environment of abuse sur-
rounding your client and their pet. In many cases the 
person bringing in an animal to the veterinarian may not 
volunteer information about abuse – for instance, where 
the person is afraid to report it because they fear for their 
safety or the animals’ safety.63 

Conclusion 
Through the collaborative efforts of many individuals 
and various volunteer and professional organizations, 
New York State continues to enact legislation to end the 
link between domestic violence and animal abuse. When 
you incorporate these tools into your legal strategy, you 
increase the likelihood of achieving your client’s goals, 
providing holistic representation and creating helpful 
caselaw. 

Amy Molloy Bogardus is the Rochester 
regional attorney coordinator for the Statewide 
Crime Victims Legal Network run by the Empire 
Justice Center, where she assists New York 
State Office of Victim Services-funded attor-
neys across the state by conducting legal 
research and offering strategic recommenda-
tions on cases. Bogardus is a former Monroe 
County prosecutor and a former New York 
State Fourth Department Appellate Division 
court attorney. 
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ATTORNEY PROFESSIONALISM FORUM 

New York’s Tough (Maybe Too 
Tough) Disclosure Rules 

The Attorney Professionalism Committee invites our readers to send in comments or 
alternate views to the responses printed below, as well as additional hypothetical fact patterns or scenarios to 
be considered for future columns. Send your comments or questions to: NYSBA, One Elk Street, Albany, 
NY 12207, Attn: Attorney Professionalism Forum, or by email to journal@nysba.org. 

Tis column is made possible through the eforts of NYSBA’s Committee on Attorney Professionalism. Fact 
patterns, names, characters and locations presented in this column are fctitious, and any resemblance to ac 
tual events or to actual persons, living or dead, is entirely coincidental. Tese columns are intended to stimu 
late thought and discussion on the subject of attorney professionalism. Te views expressed are those of the 
authors, and not those of the Attorney Professionalism Committee or NYSBA. Tey are not ofcial opinions 
on ethical or professional matters, nor should they be cited as such. 
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To the Forum: 

The Jones Company needs advice on a real estate
transaction that has complicated federal and local tax 

ramifications. The company is considering hiring one of 
the following: 
(a) Archie Anderson is both a New York-admitted 

attorney and a CPA. Anderson has separate websites 
for his work as an attorney and as an accountant, 
advertises both his law firm and accounting firm 
separately to the general public, and keeps separate 
books and records for each. Anderson says he will 
handle the real estate transaction through his law 
firm and provide the necessary tax services through 
his accounting firm, at a lower hourly rate but one 
higher than the accounting firm, Smith & Taylor, 
across the street. 

(b) Bill Baker is a New York-admitted attorney whose 
practice emphasizes real estate. He does not do 
tax work, but his brother-in-law, Carl Carlson, 
has an accounting firm in which Baker has a one-
third ownership interest. Carlson offers his firm’s 
accounting services to the general public (i.e., not 
just to Baker’s clients). Baker says he will handle the 
legal work but will refer the accounting/tax work to 
Carlson, who also charges more than Smith & Tay-
lor. 

(c) Davis & Davis is a 30-lawyer real estate firm that 
has a CPA as a full-time employee. The CPA only 
does work for Davis & Davis clients. Davis & 
Davis bills the CPA at an hourly rate that is also 
higher than the highest rate charged by Smith & 
Taylor. 

Under New York Rule of Professional Conduct 5.7, what 
disclosures must each of these providers make to The 
Jones Company, and what conflict waivers (if any) must 
they obtain? 
Finally, would your answer change if each provider was 
doing purely legal work on the real estate deal for The 
Jones Company, and The Jones Company asked for help 
with a local tax filing on an unrelated matter that requires 
no tax law expertise? 
Sincerely, 

Big Boss Jones 

Dear Big Boss Jones: 
You correctly focus on New York Rule of Professional 
Conduct 5.7(a) (“Rule 5.7(a)” or the “Rule”), which is 
intended to guide lawyers asked to provide either a com-
bination of legal and nonlegal services or only nonlegal 
services. Here, we assume from the question that the 
accounting work involved can legally be performed by 
a non-lawyer accountant, making it a “nonlegal service” 

under Rule 5.7.1 The three law firms Jones Company is 
vetting – Anderson, Baker and Davis & Davis – are thus 
being asked to provide both the legal service of handling 
the real estate transaction and the nonlegal service of 
giving accounting advice, requiring them to follow Rule 
5.7(a). 
But choosing the correct rule is only the beginning. 
The black letter of Rule 5.7(a) and the Rule’s comments 
impose different requirements, with one more onerous 
than the next. 

The Obligation Imposed by Rule 5.7(a) Itself 

New York’s version of Rule 5.7(a) differs markedly from 
its counterpart in the Model Rules or in any other state. 
At bottom, the Rule is designed to eliminate client con-
fusion as to when a law firm’s nonlegal services are subject 
to the ethics rules. We summarize the Rule’s lengthy 
provisions as follows: 

Rule 5.7(a)(1): Where the nonlegal services being 
provided “are not distinct” from the legal services, the 
lawyer or law firm is subject to the ethics rules as to 
both the legal and nonlegal services. 

Rule 5.7(a)(2): Even where the nonlegal services are 
“distinct” from the legal services, the lawyer or law 
firm performing the nonlegal services is still bound 
by the ethics rules if “the person receiving the services 
could reasonably believe that the nonlegal services are 
the subject of a client-lawyer relationship.” 

Rule 5.7(a)(3): Similarly, a lawyer or law firm that 
“is an owner, controlling party or agent of, or that 
is otherwise affiliated with,” an entity providing 
nonlegal services is bound to the ethics rules as to the 
nonlegal services if the person receiving those services 
could reasonably believe the nonlegal services are the 
subject of a client-lawyer relationship. 

Rule 5.7(a)(4): For purposes of (a)(2) and (a)(3), the 
lawyer or law firm must assume the person receiv-
ing the nonlegal services believes the services are the 
subject of a client-lawyer relationship unless “the 
lawyer or law firm has advised the person receiving 
the services in writing that the services are not legal 
services” and that the protection of the client-lawyer 
relationship does not cover them (the “Rule 5.7(a)(4) 
Disclaimer”). 

Though ponderous, Rule 5.7(a) is really very simple. It 
is designed to avoid client confusion as to whether the 
bundle of protections that accompany legal services – cli-
ent confidentiality, freedom from conflicts of interest and 
maintaining professional independence, to name a few – 
apply when a lawyer provides nonlegal services.2 When 
the legal and nonlegal services are “so closely entwined 
that they cannot be distinguished from each other,” the 
two sets of services are considered not “distinct,” and the 
ethical rules are deemed to apply to both. 
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The services here are not that “closely entwined.” Your 
question suggests that they can be separated, with a 
lawyer being able to perform the real estate transaction 
and a nonlawyer accountant being able to perform the 
tax services, as Anderson and Baker are offering. This 
means the ethical rules do not automatically apply to 
the nonlegal services, though there is a danger that Jones 
Company “could reasonably believe that the services are 
the subject of a client-attorney relationship” – especially 
where the same law firm performs both sets of services, 
as with Davis & Davis and (arguably) Anderson.3 Ander-
son, who is having his separate accounting firm perform 
the accounting services, can protect himself by providing 
The Jones Company the Rule 5.7(a)(4) disclaimer in 
writing. 

firm’s own employees – is considered a business transac-
tion with a client governed by Rule 1.8(a), New York’s 
strictest conflicts rule.5 Rule 1.8(a) requires that: (a) 
the “business transaction” be fair and reasonable to the 
client; (b) the terms of the transaction be “fully dis-
closed”; (c) the client be informed of the advisability of 
seeking, and is given a reasonable opportunity to seek, 
the advice of independent counsel; and (d) the client 
give informed consent, confirmed in writing, to the 
essential terms of the transaction. No other New York 
conflicts rule requires this level of disclosure.6 The three 
law firms here all must comply with this heightened 
disclosure because each, by providing nonlegal services 
to the client, engages in a “business, property or finan-
cial transaction” with the client within the meaning of 
Rule 1.8(a). 

“Whether a law frm partially or entirely owns an interest 
in an ancillary business that functions separate and apart 

from the law frm or has its own employees perform certain 
nonlegal functions, the New York Rules require the frm to 

obtain heightened disclosures from the client.” 
The proposed arrangement with Davis & Davis actually 
creates the greatest risk of confusion for the client, since 
a firm employee will perform the accounting services. 
But the law firm will almost certainly have the client 
sign a single retainer letter encompassing all the firm’s 
services, indicating that all those services – legal and non-
legal – will be covered by the ethical rules. That makes 
even more sense given the law firm’s ethical obligation to 
supervise its nonlawyer employees, and its responsibility 
for any resulting ethical lapses.4 

The Obligation Imposed by the 
Comments to Rule 5.7 
Unfortunately, the requirements of Rule 5.7(a)’s black 
letter are not the only hurdle Anderson, Baker and Davis 
& Davis face. The Comments indicate that they may 
have to make further – and more harrowing – disclosures. 
Whether a law firm partially or entirely owns an inter-
est in an ancillary business that functions separate and 
apart from the law firm (as Anderson and Baker do) or 
has its own employees perform certain nonlegal func-
tions (as with Davis & Davis), the New York Rules 
require the firm to obtain heightened disclosures from 
the client. The Comments to Rule 5.7 make this clear. 
They state that an arrangement where a law firm pro-
vides nonlegal services to a client – whether through a 
separate business the law firm owns or through the law 

It gets worse. Under Rule 1.7(a)(2), a lawyer is deemed 
to have a conflict of interest where “there is a significant 
risk that the lawyer’s professional judgment on behalf 
of the client will be adversely affected by the lawyer’s 
own financial, business, property or financial interests.” 
As applied to Rule 5.7(a), the theory is that the law 
firm’s decision to use its own nonlegal services provider 
– whether a separate firm or an employee – favors its
own interests because the client might find a cheaper 
or better provider elsewhere. Comment 5A to Rule 5.7 
explicitly requires this personal interest conflict to be 
waived in writing.7 So, once again, all three lawyers or 
law firms involved here have to get The Jones Company 
to waive the conflict under Rule 1.7(a)(2), as well as 
under Rule 1.8(a). 
We must note that these conflict waiver requirements 
will probably come as quite a surprise to most New York 
lawyers, including those you have approached. Both 
Comment 5A to the New York Rules and the ethics 
opinions we cite suggest two separate types of conflicts are 
created every time a New York lawyer so much as recom-
mends a nonlegal services provider, whether from their 
own firm or a firm they separately own. This is at odds 
with the way law firms generally operate. After all, law 
firms regularly provide services that could be considered 
“nonlegal” services in order to support the firm’s legal 
work. They may employ paralegals, in-house investi-
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gators, e-discovery providers, fiduciary administrators 
or – you guessed it – accountants to assist clients with 
various nonlegal tasks in the course of the attorney-client 
relationship. It is neither common practice, efficient nor 
logical to require law firms in the above examples to have 
to suggest to their clients that similar nonlegal help may 
be obtained more cheaply elsewhere, much less to have 
clients execute heightened disclosures under the conflict 
of interest rules every time the firm assigns work to non-
legal professionals who work in-house at the firm.  
Perhaps N.Y. Rule 5.7 and its Comments should be 
amended to more closely track with the Comments to 
Model Rule 5.7, which barely mention Rule 1.7 and 
limit the need to make a Rule 1.8(a) disclosure to a situ-
ation where the referral is to a separate business owned 
or controlled by the lawyer.8 But until then, you should 
expect the lawyers offering to provide nonlegal services 
to The Jones Company through companies they own or 
their own employees to ask for Rule 1.7 and Rule 1.8(a) 
conflict waivers. 

Your Alternative Question 

This question serves to underscore how broadly the con-
flict waiver rules apply under the New York Comments 
to Rule 5.7. Here, the law firms are being asked to pro-
vide a purely nonlegal service for The Jones Company, 
so there is no possible “confusion” between legal and 
nonlegal services as there is in your original question. 
Thus, the black letter of Rule 5.7 is not implicated at 
all, though Anderson may still want to protect itself by 
having the client execute a Rule 5.7(a)(4) disclaimer. Yet 
the need to obtain Rule 1.7 and 1.8(a) conflict waivers 
still remains.9 So even if the nonlegal service is “distinct” 
from any legal services the lawyer is providing, the lawyer 
is still bound by the conflict rules and still must make 
clear that the lawyer’s personal interests are implicated in 
deciding to perform the nonlegal task as opposed to, for 
example, recommending another, possibly cheaper non-
lawyer provider. This is yet another reason to question 
the breadth of these Comments. 
Sincerely, 
Ronald Minkoff 
rminkoff@fkks.com 
Vincent J. Syracuse 
syracuse@thsh.com 

QUESTION FOR THE NEXT FORUM 

To the Forum: 
I am the defendant’s counsel in a federal lawsuit against 
a New York State Trooper being sued for malicious 
prosecution. This case has been very slow-moving as 
plaintiff ’s attorneys consistently miss deadlines, such as 
serving the summons and complaint, expert witness dis-

closure and responding to discovery demands. They also 
failed to appear for several court conferences, at which I 
have mentioned to the court counsel’s frequent missed 
deadlines. It is beginning to feel like a waste of time and 
my clients’ money to continue defending them in a case 
the plaintiff has paid no mind to. 
Most of the time, plaintiff ’s counsel has brazenly missed 
these deadlines without so much as an email, but on 
several occasions, they requested same-day extensions 
of deadlines to try to reach settlement. While each of 
these extensions was granted by the court, counsel never 
reached out to me with any sort of settlement demand. I 
have tried to contact their office multiple times, but have 
either been told that they are unavailable or receive no 
response at all. 
Several days after missing the final pretrial conference, 
counsel filed an apologetic letter requesting an adjourn-
ment and that no blame be placed on the plaintiff. The 
letter cited numerous excuses for the missed deadlines and 
appearances, such as this being the handling-associate’s 
first federal case, the supervising partners being busy with 
other cases and a sudden resignation of several support 
staff. The court has yet to take any action against plain-
tiff ’s counsel beyond entering an order establishing dis-
covery deadlines (which, predictably, counsel has missed). 
I am contemplating filing a motion to dismiss the case and 
call for sanctions on the grounds that defendant is now 
prejudiced by the plaintiff ’s lack of attention to the case. 
Would filing a motion to dismiss be ethical and proper in 
this instance as it might harm the plaintiff? What kind of 
sanctions might the plaintiff ’s attorneys face? 
Sincerely, 
Patience Isabel Waning 

Endnotes 

1. See Rule 5.7(c) (“‘nonlegal services’ shall mean those services that lawyers may 
lawfully provide and that are not prohibited as an unauthorized practice of law when 
provided by a nonlawyer”). 

2. See Rule 5.7(a), Comm. 1. “The risk of confusion is especially acute when the law-
yer renders both legal and nonlegal services with respect to the same matter.” 

3. See Rule 5.7(a)(2) and (a)(3). 

4. See Rules 5.3(a) (“a law firm shall ensure that the work of nonlawyers who work 
for the firm is adequately supervised . . . .”) and 5.3(b) (setting forth when lawyer or law 
firm is responsible for nonlawyer’s violation of ethics rules). 

5. See N.Y. Rule 5.7, Cmt. 5A (requiring lawyer providing nonlegal services to com-
ply, inter alia, with Rule 1.8(a)); see also N.Y. State Bar Ass’n Ethics Op. 896 (2011) 
(law firm providing both legal and lien search services through own employees required 
to comply with NY Rule 1.8(a)). 

6. Compare N.Y. Rule 1.7(b)(4) (requiring only “informed consent, confirmed in 
writing” for most conflicts). 

7. See N.Y. State Bar Ass’n Ethics Op. 1015 (2014) (Rule 1.7(a)(2) applies when 
lawyer is hiring or recommending separate provider to provide nonlegal services); N.Y. 
State Bar Ass’n Ethics Op. 958 (2013) (risks of conflicts under Rule 5.7 exist “whether 
or not the lawyer intends to perform the nonlegal services through the lawyer’s firm . . . 
or through a separate entity that the lawyer owns or controls”). 

8. See Model Rule 5.7, Comm. 5. 

9. See Rule 5.7, Comm. 5A (“[I]f the legal representation involves exercising judg-
ment about whether to recommend nonlegal services and which provider to recom-
mend, or if it involves overseeing the provision of the nonlegal services, then a conflict with 
the lawyer’s own interests under Rule 1.7(a)(2) is likely to arise,” going on to say lawyer 
“should” get waiver under Rule 1.8(a) as well) (emphasis added). 
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 SPONSORED ARTICLE 

Legal Fee Financing: 
What It Is and How To Offer It 
By Hannah Bruno 

What if you could receive your total fee upfront at
the beginning of an engagement while still allow-

ing your clients to pay in installments? It sounds too 
good to be true, doesn’t it? 
With legal fee financing, not only is it possible, you can 
start taking advantage of this modern payment option 
today. 

What Is Legal Fee Financing? 
Fee financing (also known as fee funding) is an install-
ment loan option that enables customers to purchase 
products or services while paying for them in smaller 
increments over time. By establishing a direct relation-
ship with the merchant, the consumer can avoid using 
credit cards to cover the cost of the purchase and elimi-
nate the associated fees and interest charges. 
Legal fee financing is one of several alternative payment 
methods offered through law firms. By easing the burden 
of large, one-time bills, law firms can make legal services 
more accessible to those who need them most. 

Who Should Consider Getting Help 
With Legal Fee Funding? 
Law firms that cater to first-time legal clients report cost 
as the primary deterrent for customers who decide not 
to retain legal counsel. With 63% of Americans living 
paycheck to paycheck, and the average hourly rate for 
legal representation sitting at $275 across the country, 
law firms must utilize the best available tools to help 
potential clients afford services. 

Why Should Law Firms Offer Options 
for Legal Fee Financing? 
There are several reasons why lawyers should consider 
offering legal fee financing. 

1. Appeal to more prospects

Although traditional billing remains the primary choice 
for millions of consumers, legal fee funding solutions 
became popular during the pandemic. It is now a stan-
dard and expected payment option. 

For younger consumers, fee-funding solutions will be 
vital in choosing which attorney or firm they engage for 
services. Adding legal fee financing as one of your avail-
able payment methods can make a massive difference 
for your firm. It can elevate your practice to reach more 
prospects and, ultimately, increase your profitability. 

2. Improve cash flow

Fee funding also improves the consistency and reliability 
of your cash flow. Lawyers often hesitate to let clients pay 
over time because traditional payment plans can have a 
higher incidence of late and non-payments. 
Offering financing for legal fees helps mitigate the risk 
of both. Your firm receives the total requested amount 
up front, and clients can split an invoice into multiple 
payments. If a client falls behind on installment loan 
payments or refuses to pay, your law firm is typically not 
responsible. 

3. Get paid faster and spend less time trying to collect

The other significant benefit of legal fee financing is that 
it increases how quickly you collect your total fees. When 
it comes to traditional payment plans, giving clients the 
ability to make multiple smaller payments over time 
means, by definition, you receive smaller deposits. 
Allowing clients to use a legal fee financing option, on 
the other hand, means you can secure your total invoiced 
amount at the start of the engagement. By offering cli-
ents flexibility in payments, your firm’s lawyers can spend 
less time trying to collect unpaid legal fees. 

4. Build stronger client relationships

Hiring a lawyer may be one of the most expensive deci-
sions your client will ever make. When offering legal fee 
funding to your clients, you must clearly communicate 
their financial responsibility from the start. Set clear 
expectations as to what clients can expect to see on 
invoices, when they’ll receive them and how they’ll be 
able to pay. This will spare them from unexpected bills 
and ensure that you receive timely payment for your 
work. 
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Most important, these conversations start your relation-
ship on the right foot. Offering legal fee financing and 
walking clients through what that means may keep cur-
rent clients coming back and increase referrals. 

Manage Your Law Firm’s Financing 
Options 
Adopting an online payment solution enables you to 
offer flexible payment options such as credit, debit, 
eCheck and, in some cases, legal fee financing. The result 
is a stabilized cash flow, happier clients and more time to 
focus on work that matters to you. 

Beyond the benefits listed above, the advantages of fee 
funding ultimately serve both you and your clients. Your 
clients get help with legal fees and know precisely how 
much they will owe with a set number of smaller pay-
ments scheduled over an established timeframe. This is 
an increasingly attractive option for consumers during 
growing economic uncertainty. 
To learn more about LawPay, ClientCredit (a fee-lending 
solution built by LawPay specifically for the legal indus-
try, powered by Affirm) and our commitment to sup-
porting your firm’s success, visit lawpay.com/nysba. 

Hannah Bruno is a content writer for LawPay in Austin, Texas. 

NEW YORK STATE 
BAR ASSOCIATION 

Celebrate NYSBA Day at Yankee Stadium 
Friday, June 23, 2023 

Reception: 5:30 p.m. | First Pitch: 7:05 p.m. 

Yankee Stadium, Bronx, NY 

Join the New York State Bar Association and the New York Yankees for a fun-flled evening including a pre 
game networking reception. Bring your frm, bring your family, bring your friends, and watch as the Yankees 
take on the Texas Rangers. 

Ticket Information: 
Section 121B, 122 & 123 Seats: $275.04 

Section 129 & 130 Seats: $172.14 

For groups of 15 or more, please email Joe Grande 
at JGrande@Yankees.com. 

Pre-Game Reception Included With Your Ticket 
Enjoy All Inclusive Hot Dogs, Burgers, Chicken Tenders, French Fries, Salad, 
Pepsi Products, Domestic Beer, and Wine from Gates Open to Originally 
Scheduled First Pitch in the Mastercard Batter’s Eye Deck located in 
Centerfeld (Bleacher’s Concourse). Please enter the Stadium through Gate 
8 and follow the stairs up to the Mastercard Batter’s Eye Deck. 

Giveaways: 
NYSBA Hats will be given out at the Mastercard Batter’s Deck upon 
check in for the pregame package. They will be given out there until 
7:05pm. After 7:05pm, the hats will be brought to the Hat redemption 
table located on the Field Level (100 Level) next to Gate 2 until 60 
minutes after the originally scheduled frst pitch. 

Be sure to arrive to Yankee Stadium early the day of the event. The frst 
18,000 fans who enter the Stadium will receive a Derek Jeter Captain 
America Bobblehead! (Not guaranteed / First come, frst serve Gate/ 
Entry giveaway)! 

Please note that all sales are fnal and there are no refunds or cancellations. 

Purchase Tickets Here 

mailto:JGrande@Yankees.com
https://lawpay.com/nysba
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SPONSORED COLUMN 

Designing Law Firms for 
Out-of-Office Work 
By Jack Newton 

We’ve seen a significant shift in
the behaviors – and mindsets 

– of legal professionals in recent years.
Driven by the fact that countless law-
yers and staff were forced to work in a  
distributed environment – often from  
home – at the start of the COVID-19  
pandemic, we’re now seeing the long-
term implications for law firms and  
their office cultures. 
Prior to 2020, law firms organized  
themselves in and around their com-
mercial office spaces. The office deter-
mined how both staff and employees  
interacted with the firm. For lawyers,  
offices helped create clear delineations  
between personal and professional life.  
And while it was common for lawyers  
to catch up on a brief at home, visit  
clients or attend court, the office was  
still central to it all.  
As home offices have become more  
integrated into firm operations, how-
ever, we’ve seen the lines between per-
sonal and professional domains increas-
ingly blur. Lawyers have had to adopt  
new methods to maintain professional  
continuity and to keep up relationships  
with clients and other members of their  
firm. In effect, working outside of the  
office has made them more connected  
than ever – and more accessible to their  
firms and their clients. 
If anything, it’s become more difficult 
for lawyers to disconnect from their 
work, and many work throughout the 
day. According to research in the most 
recent Legal Trends Report, more legal 
professionals report working outside 
of regular business hours, and 74% 
of lawyers offer to communicate with 
clients after business hours. 
Those working after hours and on  
weekends may not be seeing any pro-

fessional benefit either. For compari-
son, lawyers working regular business  
hours are 28% more likely to have  
better relationships with clients, and  
they are 28% more likely to be happy  
with their professional life. 
Given that 69% of legal professionals  
want the flexibility to work through-
out the day, law firm owners and  
managers are faced with the question  
of how to deal with this reality. On the  
one hand, lawyers want their freedom,  
but on the other, it can be to their  
detriment. This contradiction poses  
potential problems for attracting and  
retaining talent while keeping every-
thing running smoothly at the firm.  
Like many businesses in other indus-
tries, law firms need to consider how  
they will prioritize their resources and  
invest in their people in a way that  
continues to benefit their staff, their  
clients and their bottom lines. This is  
an especially important consideration  
for law firms today, given the height-
ened interest rates and costs of every-
day goods and services we saw leading  
up to the start of this year.  
What countless firms have realized  
is that cloud solutions provide both  
the necessary business structures that  
firms need while ensuring the high-
est degree of flexibility to those who  
use them. Cloud-based legal practice  
management software enables the type  
of flexible, distributed work that lets  
lawyers work virtually from anywhere.  
These solutions also provide the ben-
efit of added efficiency and organiza-
tion that comes with centralizing firm  
data within modern-day technologies.  
Firms that use cloud-based technology  
are not only more likely to embrace  
more flexible work schedules – they  
are also more successful. As reported  
in our Legal Trends Report, lawyers  

working at firms that operate with 
cloud-based legal practice management 
software are 60% more likely to have 
positive relationships with clients and 
they are 29% more likely to be happy 
with their professional life. They’re also 
11% more likely to work at firms that 
have strong revenue streams. 
These are the types of benefits that 
make for happy firm members and 
happy clients – both of which are 
critical to running a successful legal 
practice in 2023. 
If the previous years have taught us  
anything, it’s that the traditional foun-
dations that businesses have been built  
on are not designed to meet the needs  
of today’s legal professionals. When  
building a business that will withstand  
the tests of time – and ultimately thrive  
in times of uncertainty – it’s all the  
more important that firms invest in the  
systems that have proven invaluable in  
both the good times and the bad.  
To learn more about the trends affect-
ing today’s law firms, read the latest 
Legal Trends Report for free at www. 
clio.com/ltr. 

Jack Newton is the  
CEO and founder of  
Clio and a pioneer of  
cloud-based legal tech-
nology. Newton has  
spearheaded efforts  
to educate the legal  
community on the secu-
rity, ethics and privacy  

issues surrounding cloud computing and is  
a nationally recognized writer and speaker  
on the state of the legal industry. He is the  
author of “The Client-Centered Law Firm,” the  
essential book for law firms looking to suc-
ceed in the experience-driven age, available at  
clientcenteredlawfirm.com. 

clio.com 
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STATE BAR NEWS IN THE JOURNAL 

New York State Bar Association Welcomes 
Revisions to the Bar Application, Urges 
Further Action To Encourage Diversity 
in the Legal Profession 
By Susan DeSantis 

Sherry Levin Wallach, president 
of the New York State Bar Asso-

ciation, issued the following state-
ment on March 16 about the New 
York State courts’ decision to amend 
Question 26 of the Character and 
Fitness examination of the New York 
State bar application: 
 “We appreciate New York State’s 
courts’ acknowledgement of the chill-
ing effect the previous Question 26 
had on law school applicants due to 
the disproportionate rates of policing 
and prosecution experienced in com-
munities of color. We support the 
decision to no longer require appli-
cants for the bar to disclose citations, 

tickets, arrests and other law enforce-
ment encounters that did not result 
in criminal charges, indictment, trial, 
guilty plea or conviction. This is the 
right thing to do – especially when it 
comes to juvenile delinquency pro-
ceedings in Family Court.
 “The courts’ announcement is a 
significant step forward in encourag-
ing diversity in the legal profession. 
Unfortunately, Question 26 in its  
revised form will still have a chilling 
effect on potential applicants for the 
New York bar, particularly when we 
consider the over-policing of com-
munities of color. 

 “We have advocated for the com-
plete removal of Question 26 because 
even with the revisions the court  
announced, the question still asks for 
all juvenile proceedings in criminal 
court. N.Y. Human Rights Law Sec-
tion 296(15) and (16) unequivocally 
precludes licensing agencies from  
posing questions about arrests that 
are not pending and sealed criminal 
convictions. Our association will con-
tinue to work with the New York State 
courts and law schools to address the 
remaining issues regarding Question 
26 and to encourage diversity in our 
legal profession.” 
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Champion for Women’s and Children’s Rights 
Receives Ruth Bader Ginsburg Memorial 
Scholarship 
By Jennifer Andrus 

The New York State Bar Asso-
ciation presented Shelley Wu, a 

champion of women and children’s 
rights, with the Ruth Bader Gins-
burg Memorial Scholarship  during 
its House of Delegates meeting April 
1 in Albany. 
Wu is a third-year law school stu-
dent at the Cardozo School of Law 
at Yeshiva University. Wu ranks in 
the top 10% of her law school class, 
serves on the Law Review and com-
mits her time to helping domestic 
violence survivors, seniors, people  
with disabilities and inmates prepar-
ing for parole hearings. 
In her application letter, Wu says she 
learned how to advocate for others as 
a child, helping her Chinese immi-
grant parents navigate language and 
cultural barriers in America. Those 
early experiences instilled in her a 
strong sense of justice and a commit-
ment to help those who face discrimi-
nation. 
After graduating early from Fordham 
with an undergraduate degree, Wu 
worked as a paralegal in the Child 
Abuse and Domestic Violence Units 
of the New York County District 
Attorney’s office. She says that work 
experience inspired her to become an 
attorney and fight for women’s rights 
and gender equality. 
New York State Bar Association Presi-
dent Sherry Levin Wallach says Wu is 
not afraid to get in the trenches and 
do the tough work advocating for 
survivors of domestic violence survi-
vors and their children. 

“Shelley’s grit and determination is 
just what we need in the next genera-
tion of lawyers in civil legal service. 
The future of our profession is bright 
with young leaders like Shelley Wu,” 
she said. 
The $5,000 scholarship is presented  
by NYSBA’s Women in Law Section,  
the Committee on Annual Awards,  
and the Committee on Civil Rights.  
Created in 2020 after the death of  
Justice Ginsburg, the scholarship is  
designed to honor Justice Ginsburg’s  
principles including elevating the  
standard of integrity in the legal  
profession, fostering a spirit of col-
legiality and promoting the public  
good.

In her nomination letter, Cardozo 
Law School Dean Melanie Leslie  
praised Wu’s work both on campus 
and off campus. “Shelley has culti-
vated a service-oriented mindset and 
a commitment to advancing women’s 
rights,” she wrote. 
Wu intends to pursue a career in civil 
rights litigation with a focus on fight-
ing gender-based discrimination and 
harassment. 
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New York State Bar Association Strengthens 
Ties With Three Polish Bar Organizations 
By Jennifer Andrus 

The New York State Bar Associa-
tion entered into a memorandum 

of understanding with the Polish Bar 
Council and two bar associations in 
Warsaw during a ceremony in Poland 
on March 29. 

The agreement provides a frame-
work for the three legal associations 
to promote discourse between attor-
neys in both countries. Topics to 
be addressed include international  
legal issues pertaining to trade, inter-
national business transactions, com-
mercial disputes, human rights and 
the transnational delivery of legal  
services. 

“In the past year, our International 
Section and its Ukraine Task Force 
have worked closely with many mem-
bers in this region to help those  
in both Ukraine and Poland during 
this war of Russian aggression,”  said 
Sherry Levin Wallach, president of 
the New York State Bar Association. 
“Today we stand alongside you as we 

CLASSIFIEDS 
MEDICAL EXPERT IN 
THORACIC AND VASCULAR 
SURGERY, NON-INVASIVE 
VASCULAR TESTING AND 
WOUND CARE     
I have practiced thoracic and vascular 
surgery since 1991. I maintain an active 
practice and am former Medical Direc-
tor of Champlain Valley Physicians Hos-
pital Wound Center. I am certified by 
the American Board of Thoracic Surgery 
and am a Registered Physician in Vascu-
lar Interpretation. 

I review for the New York State Office 
of Professional Medical Conduct and 

continue to fight for justice and the 
rule of law.” 
Wojciech Bagiński, chairman of the 
Foreign Commission of the Polish 
Bar Council; Mikołaj Pietrzak, dean 
of the Warsaw Bar Association; Joan-
na Iwanicka, chair of the Warsaw 
Bar Association Izba Adwokacka w 
Warszawie; and Monika Całkiewicz, 
dean of the Warsaw Bar Association 
Okręgowa Izba Radców Prawnych W 
Warszawie, attended the ceremony. 
Pietrzak said the agreement held great 
meaning for his organization. 
“The war [in Ukraine] perhaps  
brought to light how very common 
our shared values are. Regardless of 
the different procedural regimes we 
may experience, we all ultimately  
serve the same values, human dig-
nity, rights and freedoms. As work 
for lawyers becomes more and more 
international, we find more in com-
mon, then differences between our 
legal profession,” he said. 

have had over fifteen years of experience 
in record review, determinations of stan-
dard of care, deposition and testimony 
in medical malpractice cases. 
Craig A. Nachbauer, M.D. 
North Country Thoracic and Vascular, PC      
12 Healey Avenue 
Plattsburgh, NY 12901 
Phone: (518) 314-1520 
Fax: (518) 314-1178 

LAWSPACEMATCH.COM 
Tired of working from home? Find a 
LawSpace within a law firm. Sublease 
from other lawyers. Simple and easy 
searching by zip code. Lawyers sharing 
space with lawyers. 
www.lawspacematch.com 

They were joined by NYSBA Interna-
tional Section Chair Azish Filabi and 
many NYSBA members from New 
York who were attending a Spring 
Conference in Warsaw. 
“I have reached out to bar associa-
tions large and small, across the state 
of New York, across the country  
and the territories and around the 
world to offer our friendship and to 
forge these important alliances. The 
goals are many, but the overarching 
theme of our affiliations is to protect 
and defend the rule of law, access to 
justice and to ensure that the law is 
applied equally and fairly to all while 
fostering diversity, equity and inclu-
sion in our profession,” added Levin 
Wallach. 
The New York State Bar Association 
has signed more than a dozen memo-
randa with bar associations during 
Levin Wallach’s presidential tenure. 

TO ADVERTISE WITH NYSBA, 
CONTACT: 
Advertising Representative MCI-USA 
Attn: Holly Klarman, Sales Director 
849 Fairmount Avenue, Suite 102 
Towson, MD 21286 
holly.klarman@wearemci.com 
410.584.1960 

MARKETPLACE DISPLAY ADS: 
$565 
Large: 2.22” x 4.44” 

Please go to nysba.sendmyad.com 
to submit your PDF file. 

Payment must accompany insertion 
orders. 
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How To Manage Time, Set Priorities and 
Reduce Anxiety 
By Rebecca Melnitsky 

Effectively managing time takes 
effort, but breathing, slowing down 

and prioritizing are a good way to start. 
That was the message from Alyssa 
Malin, former in-house counsel to a 
New York City real estate investment 
firm who switched to life coaching. 
Nowadays, she runs The Stet Col-
lective, which is focused on help-
ing female lawyers with professional 
development and wellness. 
On March 29, the New York State 
Bar Association hosted a seminar  
featuring Malin speaking about time 
management for lawyers. The semi-
nar was sponsored by the association’s 
Women In Law Section, the Com-
mittee On Law Practice Management 
and the Committee On Continuing 
Legal Education. 

Setting Priorities 
Malin said women are often prone 
to perfectionism and taught to take 
care of others before themselves, and 
that carries over into the workplace. 
“When we have a priority that is 
not in line with that gender norm, it 
results in some guilt,” she said. 
She said that the term “work-life 
balance” is a misnomer and that 
it’s better to strive for being present 
and focused instead. “I obviously 
can’t tell you how to prioritize,” said 
Malin. “Everyone’s life is different, 
and everyone’s desires for how they 
want to live are different.” She added 
that a list of priorities should also 
include what a person wants in their 
personal life as well as the workplace. 
Malin said people should write down 
their top five priorities and then look 
at how they are spending their time. 

“It’s a little bit uncomfortable because 
you’re going to see that you may not 
be living according to your values,” 
she said. “But it’s a really effective 
exercise.” 

Reducing Anxiety 
Anxiety is the number-one produc-
tivity killer and the most common 
issue Malin sees in her practice. She 
added that anxious people tend to 
procrastinate and avoid their work – 
often by doing other less-important 
tasks. 
“The anxious brain is not a clear-
thinking brain,” Malin said. “Para-
noid thoughts start to seem rational 
to us, and we have trouble differenti-
ating between reasonable arguments 
and unreasonable arguments.” 
The first step to reducing anxiety is  
to address the physical components,  
like twitching, clammy hands, nausea,  
chest tightness and difficulty breath-
ing. These sensations are caused by  
the release of cortisone and adrenaline.  
“The primitive brain is responsible for  
our stress response,” Malin said. “And  
it hasn’t evolved enough to differenti-
ate between a lion that was going to eat  
us and an email from an upset client.” 
Using words to describe the physical 
symptoms distracts the brain from 
what’s causing the anxiety and shows 
that those thoughts, while stressful, 
are not life-or-death. “You are not 
in physical danger; you are just feel-
ing an uncomfortable physical sensa-
tion,” Malin said. “And that’s really all 
anxiety is.” 
The second step is to address the 
thought that is causing anxiety. As 
Malin described, thoughts create feel-

ings, which create actions, which  
create results. “I recommend writ-
ing down these thoughts to see that 
they’re just thoughts,” she said. “They 
are not facts.” 
Malin recommended coming up  
with an alternative – yet believable – 
thought that feels better than what is 
causing the anxiety. “I call it thought 
work,” she said. “It’s a really awesome 
tool, and it’s a tool that lawyers are 
particularly cut out for because . . 
. we’re always training to be think-
ing of alternative explanations, other 
ways to look at a problem, other ways 
to interpret at the facts.” 

Effective Planning 
When tasks are overwhelming, it  
helps to make a plan and then execute 
the plan later. “This way you’re telling 
your brain that . . . you don’t have 
to actually do the work,” said Malin. 
“And that is much more calming to 
the brain. It’s much less overwhelm-
ing. And once you’ve made that plan, 
all you have to do is follow it.” 
She also said it’s important to limit dis-
tractions, like turning off notifications.  
Even if one cannot ignore all messages,  
it helps to only allow notifications  
from the most important people. 
Overall, the key to effective time 
management is practice, consisten-
cy and finding what works for an 
individual. “The truth is there’s no 
organizational system that’s perfect,” 
Malin said. “There’s just the system 
that is perfect for you.” 
Laura Sulem, the chair of the Women 
in Law Section’s Annual Meeting and 
Programming Committee, delivered 
the opening remarks. 



 

 

 

 
 
 
 

 

 
 

 
 

 
 

 
 

 
 

 
 

 
 

 
 
 
 
 
 
 

 
 
 
 
 
 

 

 
 

 

It’s a No-Brainer: Why Joe Gerstenzang 
Cherishes His NYSBA Membership 
By Jennifer Andrus 

Joseph Gerstenzang is a partner at 
Gerstenzang, Sills, Cohn & Ger-

stenzang. He is member of the Crim-
inal Justice Section and a frequent 
panelist at NYSBA programs. Ger-
stenzang’s firm primarily handles DWI, 
DWAI and drugs defenses. He comes 
from a family of attorneys including his 
parents, Peter and Karen Gerstenzang, 
and two siblings who are attorneys. 

Coming from a family of attorneys 
with an established practice, 
did you want to be a lawyer and 
continue in the family profession? 

I wasn’t sure what I wanted to do. After  
college, I worked in other fields, but  
eventually the call came to follow in my  
family’s footsteps. The passion for the law  
really came not from watching my father,  
but from law school at Albany Law. Pro-
fessor Peter Preiser’s constitutional law  
class really inspired me to follow in my  
family’s footsteps. He solidified my inter-
est in pursuing criminal defense. 

How has DWI defense changed since 
you graduated from law school? 

The practice has only changed in a  
couple of ways, and technology is one of  
them. The state police are now required  
by law to use body cams. It’s no lon-
ger the cross-examination of a trooper  
about what they experienced [in a traffic  
stop] or what they saw. We can see every  
aspect of the investigation from begin-
ning to end. It is more time-consuming  
to defend your client, but you’re also  
able to find details that are very effective  
in defending your client, too. 

How has discovery reform impacted 
your practice? 

Discovery reform has made a huge 
impact on our practice in a positive 

way. Prior to reform, there was little  
we could do to compel the prosecu-
tion to turn over data in a timely man-
ner. Now we are getting statements  
early on in the process. We also have  
access to data and documentation on  
breath-testing devices that we previ-
ously never saw before. 

Has the legalization of marijuana 
affected your work? 

We see a lot of arrests for DWAI, but  
it’s a difficult area of law to enforce.  
There has not been an increase in  
impaired driving by cannabis, but  
we’ve been seeing more enforcement  
in anticipation of it. The problem is  
that of all the drugs that are inves-
tigated, you see the least amount of  
actual impairment caused by cannabis  
versus alcohol or narcotics like heroin.  
Probable cause for arrest is a pretty  
low standard, so police can investigate  
a driver for impairment if they cannot  
arrest a person for possession. 

Why did you join NYSBA and what 
do you get out of the membership? 

It’s a no-brainer; you’ve gotta join the 
State Bar Association! When I was a 
new attorney, I saw the benefits very 
early on with the Bridging the Gap 
program. It introduced me to a wide 
array of different practices. Law school 
gives you tools, but you don’t have any 
real practical knowledge. 
I also attended the Trial Academy soon 
after joining. It’s a tremendous resource. 
Now half of my firm has gone once a 
year to help guide younger attorneys at 
the academy. Providing new attorneys 
with some of the tools that I was given 
is gratifying and it’s a lot of fun. 

How has your membership helped 
your career? 

NYSBA is a place where you know  
you can go to exchange ideas with  
other attorneys and learn about what’s  
going on in other parts of the state.  
That insight is critical for my practice,  
keeping up on trends and knowing  
what to expect if you have a case in  
other jurisdictions. At NYSBA, you  
can impact the profession and contrib-
ute to changes or lobby on an issue.  
It’s a powerful organization where we  
can accomplish more together than  
anything we can do on our own. 

Why did you take that next step 
to volunteer at NYSBA events and 
programs? 

Lecturing and contributing to state bar  
events is hugely rewarding. I love engag-
ing and interacting with other members  
and challenging  myself  to master  a  
topic. If you’re going in front of your  
peers, it can be nerve-wracking. They  
can be your most critical audience, but  
it forces me to be better at my job. 

You should join the bar because …. 

It’s simple – the New York State Bar 
Association is the first membership 
you should have and the last one you 
should let lapse. My membership is 
part of my identity as a lawyer. Not 
being a member seems alien to me. 
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Visit the 
Coronavirus 
(COVID-19) 
Information 
Center 

Get the latest 
Courts 
Latest News and  
Information 
CLE Programs 
Informational  
Webinars (Non CLE) 
NYSBA Updates and  
Cancellations 
Wellness 

NYSBA.ORG/
COVID-19-INFORMATION-UPDATES 

 

MEMBERS OF THE   
HOUSE OF DELEGATES 

First District 
Ahn, Bridgette Y. 

†* Alcott, Mark H. 
Arenson, Gregory K. 
Baum, Simeon H. 
Berman, Mark 
Boston, Sheila S. 
Braiterman, Andrew H. 
Buckley, Erica F. 
Caceres, Hernan 
Carter, Ralph J 
Chandrasekhar, Jai K. 
Chang, Vincent Ted 
Christian, Catherine A. 
D’Angelo, Christopher A. 
Donaldson, Xavier 
Enix-Ross, Deborah 
Filemyr, Edward J. 
Finerty, Margaret J. 

* Forger, Alexander D. 
 Grays, Taa R. 
 Griffin, Mark P. 
 Haig, Robert L. 
 Hecker, Sean 
 Himes, Jay L. 
 Hoffman, Stephen D. 
 Holder, Adriene L. 
 Jaglom, Andre R. 
†* James, Seymour W. 

Kaufman, Gary G. 
Kenney, John 
Kiernan, Peter 
Klugman, Scott 
Kobak, James B. 
Koch, Adrienne Beth 
Kohlmann, Susan 

* Lau-Kee, Glenn 
* Leber, Bernice K. 
 Lenci, Edward 
 Lessard, Stephen  

Charles 
 Livshits, Aleksandr B. 
 Lustbader, Brian G. 
 Maroney, Thomas J. 
 McElwreath, Suzanne 
 McNamara, Michael J. 
†* Miller, Michael 
 Minkoff, Ronald C. 
 Minkowitz, Martin 
 Morrissey, Mary Beth  
 Quaranta 
 O’Connor, James P. 
 Paul, Deborah L. 
† Petterchak, Jacob  
 Wade 
* Pruzansky, Joshua M. 
 Quaye, Rossalyn 
 Radding, Rory J. 
 Ravala, M. Salman 
 Riano, Christopher R. 
 Rothberg, Peter W. 
 Russell, William T. 
 Safer, Jay G. 
 Sargente, Alfred J. 
 Sen, Diana S 
 Silkenat, James R. 
 Skidelsky, Barry 
 Sonberg, Michael R. 
 Stephenson, Yamicha 
 Stoeckmann, Laurie 
 Swanson, Richard P. 
 Treff, Leslie C. 
 Watanabe, Tsugumichi
 Waterman-Marshall,  
 Kathleen C. 
 Whittingham, Kaylin L. 
 Wiig, Daniel K. 
†* Younger, Stephen P. 

Second District 
Aidala, Arthur L. 
Bonina, Andrea E. 
D’Souza, Leroy Austin 
Finkel, Fern J. 
Klass, Richard A. 
Moreno, Angelicque M. 
Napoletano, Domenick 
Quiñones, Joanne D. 
Richter, Aimee L. 
Schram, Luke 
Christopher 
Stong, Elizabeth S. 
Sunshine, Nancy T. 
Vaughn, Anthony 
Wan, Lillian 
Yeung-Ha, Pauline 

Third District 
Bosworth, Lynelle 
Burke, Jane Bello 
Clouthier, Nicole L. 
Davidoff, Michael 
Fernandez, Hermes 
Gold, Sarah E. 

†* Greenberg, Henry M. 
Johnson, Linda B. 
Kean, Elena DeFio 
Kelly, Matthew J. 
Ko, Andrew Zhi-yong 
Kretser, Rachel 
Mandell, Adam Trent 

†*◊ Miranda, David P. 
Montagnino, Nancy K. 
Richardson, Jennifer 
Silverman, Lorraine R. 
Woodley, Mishka 

Fourth District 
Betz, Edward 
Carter, J.R. Santana 
Coreno, M. Elizabeth 
Gilmartin, Margaret E. 
Harwick, John F. 
Loyola, Guido A. 
Meyer, Jeffrey R. 
Montagnino, Nancy K. 
Nielson, Kathleen A. 
Sciocchetti, Nancy 
Sharkey, Lauren E. 
Simon, Nicole M. 
Sise, Joseph 

Fifth District 
Bray, Christopher R. 
Fogel, Danielle 

 Mikalajunas 
* Getnick, Michael E. 

Gilbert, Gregory R. 
Hobika, Joseph H. 
LaRose, Stuart J. 
McCann, John 
Murphy, James P. 
Randall, Candace Lyn 

* Richardson, M. 
Catherine 
Spicer, Lewis 
Spring, Laura Lee 
Westlake, Jean Marie 

Sixth District 
Adigwe, Andria 
Barreiro, Alyssa M 
Buckland, Jake 
Duvall, Jeri Ann 
French, Natalie S. 
Jones, John E. 

† Lewis, Richard C. 
Mack, Jared 

* Madigan, Kathryn Grant 
May, Michael R. 
McKeegan, Bruce 

Seventh District 
 Bascoe, Duwaine  
 Terrence 
* Brown, T. Andrew 
 Buholtz, Eileen E. 
* Buzard, A. Vincent 
 Jackson, LaMarr J. 
 Kammholz, Bradley P. 
 Kellermeyer, William  
 Ford 
 Kelley, Stephen M. 
 McFadden, Barry D. 
 McFadden, Langston D. 
* Moore, James C. 
 Moretti, Mark J. 
* Palermo, Anthony  

Robert 
 Ryan, Kevin F. 
* Schraver, David M. 
 Schwartz-Wallace,  
 Amy E. 

 

* Vigdor, Justin L. 

Eighth District 
 Beecher, Holly 
 Bond, Jill 
 Bucki, Craig 
* Doyle, Vincent E. 
 Effman, Norman P. 
 Feal, Sophie I. 
* Freedman, Maryann  

Saccomando 
†* Gerstman, Sharon Stern 
 Graber, Timothy  

Joseph 
 Kimura, Jennifer M. 
 LaMancuso, John 
 Nowotarski, Leah Rene 
 Redeye, Lee M. 
 Riedel, George E. 
 Russ, Hugh M. 
 Sweet, Kathleen Marie 
 Washington, Sarah M. 

Ninth District 
 Battistoni, Jeffrey S. 
 Beltran, Karen T. 
 Braunstein, Lawrence  

Jay 
 Carbajal-Evangelista,  

Natacha 
 Capone, Lisa 
 Cohen, Brian S. 
 Degnan, Clare J. 
 Fiore, Keri Alison 
 Fox, Michael L. 
 Gauntlett, Bridget 
†* Gutekunst, Claire P. 
 Jamieson, Linda S. 
 Lara-Garduno, Nelida 
† Levin Wallach, Sherry 
 Milone, Lydia A. 
 Mukerji, Deepankar 
 Muller, Arthur J. 
 Parker, Jessica D. 
 Seiden, Adam 
* Standard, Kenneth G. 
 Starkman, Mark T. 
 Triebwasser, Jonah 
 Ward, Denise P. 

Tenth District 
Berlin, Sharon N. 
Bladykas, Lois 
Block, Justin M. 

* Bracken, John P. 
Bunshaft, Jess A. 
Cooper, Ilene S. 
Glover, Dorian Ronald 
Good, Douglas J. 
Gross, John H. 
Islam, Rezwanul 
Joseph, James P. 

* Karson, Scott 
Kartez, Ross J. 
Leo, John J. 
Leventhal, Steven G. 

* Levin, A. Thomas 
Lisi, Gregory Scot 
Markowitz, Michael A. 
Mathews, Alyson 
Messina, Vincent J. 
Mulry, Kevin P. 
Penzer, Eric W. 

* Rice, Thomas O. 
Tambasco, Daniel John 

Eleventh District 
Abneri, Michael D. 
Alomar, Karina E. 
Cohen, David Louis 
Dubowski, Kristen J. 
Jimenez, Sergio 
Katz, Joshua Reuven 
Samuels, Violet E. 
Terranova, Arthur N. 

Twelfth District 
Braverman, Samuel M. 
Campbell, Hugh W. 
Cohn, David M. 
Hill, Renee Corley 
Marinaccio, Michael A. 
Millon, Steven E. 

* Pfeifer, Maxwell S. 
Santiago, Mirna M. 

Thirteenth District 
Cohen, Orin J. 
Crawford, Allyn J. 
Martin, Edwina 

 Frances 
McGinn, Sheila T. 
Miller, Claire C. 

Out of State 
Bahn, Josephine M. 
Choi, Hyun Suk 
Filabi, Azish 
Heath, Helena 
Houth, Julie T. 
Malkin, Brian John 
Mazur, Terri A. 
Skidelsky, Barry  
Wesson, Vivian D. 
Wolff, Brandon 

† Delegate to American Bar Association House of Delegates * Past President  ◊ Leave of absence 
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Manage all of your   
firm communications   

in one place 
Securely capture every phone, text,  
and email conversation in Clio, and  
respond quicker at every interaction. 

Learn more about Clio—and claim your 10% discount—at clio.com/nysba. 

http://clio.com/nysba
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ADDRESS CHANGE – Send To: 
Member Resource Center 

New York State Bar Association 
One Elk Street 

Albany, NY  12207 
(800) 582-2452 

e-mail: mrc@nysba.org 

New York State Bar Association Section  
Upcoming Destination Meetings 

Steve Houck Antitrust Trial Training Academy 
Monday, May 22, 2023 – Wednesday, May 24, 2023 | Jacob K. Javits Federal Building - NYC 

Environmental Issues in Commercial Real Estate: WNY Experience 
Thursday, June 8, 2023, 8:30 a.m. – 1:00 p.m. | Hyatt Place Bufalo - Amherst 

Real Property Law Section Summer Meeting 2023 
Thursday, June 22, 2023 – Sunday, June 25, 2023 | The Saratoga Hilton - Saratoga Springs NY 

Family Law 2023 Summer Meeting 
Thursday, July 13, 2023 – Saturday, July 15, 2023, High Peaks Resort - Lake Placid 

Tax Section 2023 Summer Meeting 
Friday, July 14, 2023 – Saturday, July 15, 2023, Ritz Carlton – Philadelphia 

Elder Law and Special Needs Summer Meeting 2023 
Thursday, July 20, 2023, The Logan – Philadelphia 

Trial Lawyers 2023 Summer Meeting  
Sunday, July 30, 2023 – Tuesday, August 1, 2023, The Equinox - Vermont 

mailto:mrc@nysba.org
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