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take years to decades to be ad-
dressed. Human health and the 
environment are at stake and the 
agencies, including the New York 
State Department of Environmen-
tal Conservation and the U.S. En-
vironmental Protection Agency, are 
incredibly slow. A typical superfund 
investigation is measured in years if 
not decades. Meanwhile, contami-
nation spreads and causes issues.

After practicing environmental law for several years and 
working on numerous locations, I have never heard a regula-
tory agency express a concern regarding human health im-
pacts from an environmental exposure. The agencies would 
respond that they have a lack of resources. While the agencies 
may have a lot to do with their limited personnel, there is 

The recent events in East Palestine, Ohio involving a train 
crash and the release of toxic chemicals publicly illustrates the 
slow and inadequate response of the federal and state envi-
ronmental agencies to address public concerns regarding pos-
sible exposure to toxic chemicals in the air, surface water, and 
groundwater. Apparently, the fire was allowed to burn, which 
I understand is an option with a toxic fire. Either let it burn 
or address the fire, which could result in subsurface contami-
nation. I understand the fire was allowed to burn to avoid 
subsurface contamination, which could have been addressed 
if the agencies were prepared to substantially investigate and 
remediate potential subsurface contamination. Apparently, 
the federal and state agencies did not issue air, surface water, 
and groundwater tests to adequately address public concerns. 

The public outrage was on display nationally and around 
the world in response to the perceived lack of a federal and 
state regulatory response. The slow and inadequate response 
of regulatory agencies is an ongoing and repeated issue. Things 

Message From the Section Chair
Environmental Regulatory Agencies Must Be More 
Responsive
By James P. Rigano

Message From the Co-Editor-in-Chief
By James L. Simpson

As many articles in this issue note, in November 2021 
New York voters chose to amend the New York Constitution. 
This was not just an amendment for a procedural issue, but 
an addition to the Bill of Rights—the amendment enshrines 
the liberty that “Each person shall have a right to clean air 
and water, and a healthful environment.” (N.Y. Const., Art. 
1, Sec. 19.) This issue of The New York Environmental Lawyer 
focuses on this Green Amendment to the New York Con-
stitution. New York courts have only begun to interpret the 
amendment, and its full scope and import remain in their 
infancy. We asked scholars, experts, and EELS members (not 
a mutually exclusive group) to dive into the basic question of: 
what happens now?

Inside are several articles discussing the Green Amend-
ment, including one from the EELS Task Force on Imple-
mentation of the Green Amendment with an overview of re-
cent cases raising claims under it. In addition, Professor Nick 
Robinson reflects on legal issues likely to emerge from it, and 
Professor Rebecca Bratspies looks at what New York can learn 
from other states with similar constitutional amendments.

Joining these pieces are many 
other terrific ones that we hope 
you enjoy. These include an ar-
ticle by Ivonne Norman and Jose 
Almanzar on extreme heat and 
environmental justice, and an ar-
ticle by Walter Mugdan on PFAS 
and Superfund. We also welcome 
new faces and familiar ones to our 
agency updates. Notably, thank 
you to NYSERDA for its contri-
bution and important updates on 
energy development. A personal thank you to my former EPA 
colleagues for joining me with the EPA Update column.

Thank you to Margaret Barry, my co-editor-in-chief, for 
her great work behind the scenes. Thank you to Keith Hiro-
kawa (this issue editor) and the Albany law students for their 
great editorial work and enthusiasm. And most of all, thank 
you to the contributors for this issue.

James L. Simpson

Continued on page 4
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Message From the Issue Editor
By Keith Hirokawa

It is an exciting time to be an environmental lawyer. On 
the one hand, we are witnessing a surge in interest in en-
vironmental rights. In November 2021, New York voters 
amended the New York Constitution to recognize a univer-
sal and fundamental basic liberty: “Each person shall have a 
right to clean air and water, and a healthful environment.” 
(N.Y. Const., Art. 1, Sec. 19.) On the other hand, we find 
ourselves in a moment of environmental reckoning when we 
must ask ourselves who our existing systems of environmental 
law, including environmental rights, protect. In this poten-
tially transformative moment, it is essential that we directly 
interrogate whether New York’s new environmental “right” 
will advance not just environmental protection for some, but 
environmental equity for all. 

Our environmental history is one of inclusion and ex-
clusion, of gaps between those who reap the benefits from 
healthy environments and those who bear the disproportion-
ate burdens of environmental harms. Those with means have 
always been capable of pursuing “a healthful environment,” 
either by litigation, political participation, property acquisi-
tion, or the power of mobility. Indeed, those with political 
and economic means have historically been quite successful 
at creating captive environmental spaces that provide access 
to areas of beauty and pristine resources, while actually or ef-
fectively keeping others out. Our environmental movements 
and, at times, our environmental laws, too often operated 
to protect environmental amenities and healthful environ-
ments in ways that benefit the few while excluding the many, 
sometimes even to the extent of controling the market so that 
those less fortunate are precluded from purchasing, renting, 
or even borrowing a healthful environment. 

Even today, affluent litigants often pursue litigation to pre-
vent undesirable development in their neighborhoods (often 
referred to as NIMBY, or, Not In My Backyard). These ef-
forts are often directed at intensive land uses (prisons, mining 
operations, public transportation, and high-density dwellings) 
that historically are associated with lower income areas. Ef-
forts to create zones of environmental wealth and well-being 
is not new. Affluent residents have always had greater access to 
the political system and, thus, greater abilities to shape zoning 
decisions that benefit and protect affluent neighborhoods and 
keep them separated from other people and other land uses—
that keep their environments safe and healthy. Finally, affluent 
people are more able to move when their environments are 
disturbed. They are able to relocate away from intensive land 
uses and toward suburban or rural landscapes. Affluent popu-
lations, that is, have the power to influence political processes 
or, if things go wrong, to exit unhealthy environments. 

What New York now refers to as “historically disadvan-
taged” people have not shared such opportunities. Whether 
through exclusionary signage (Whites only), discriminatory 
land use and loan practices (racially based zoning and redlin-
ing), erection of monuments to historical figures and moments 
(that have been overwhelmingly white), the disproportionate 
siting of environmentally intensive industry and activities, or 
land use planning that makes space for white employment op-
portunities, white priorities, and white neighborhoods, low-in-
come people and persons of color have frequently been denied 
access to a healthful environment, or even the ability to protect 
their environments from further degradation. In New York, as 
in much of the United States, historically disadvantaged com-
munities not only are denied the right to healthful environ-
ments, but also bear the brunt of environmental harms. 

This is the context within which we must consider the 
power and potential of the new environmental right. Perhaps 
this new formulation of an environmental right is aimed at re-
solving this embarrassing history of exclusion and inequality. 
Achieving this change, however, requires not just a passive hope 
and intent that a new environmental right will unravel the old 
environmental harms. Instead, it requires a forthright reckon-
ing with the past and an intentional reshaping of the future. 

So, the question at issue is whether the “each person” ref-
erence in this potentially potent right will do the work of un-
raveling past harms and advancing future good, or whether 
it will continue to serve our white, affluent neighbors who 
already have the best access to natural spaces. That is, can this 
new right truly serve “each person”?

Keith Hirokawa is the Associate Dean 
of Research and Scholarship and Dis-
tinguished Professor of Law at Albany 
Law School. 

Message From the Section Chair, continued from page 3

no excuse for taking years and years to address these risks, 
especially when leaving endless questions and concerns. The 
federal, state and local environmental agencies must be more 
responsive and address the issues more expeditiously. One 
answer is to rely on licensed environmental professionals to a 
greater degree to address issues.

James P. Rigano
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Message From the Student Editorial Board

A Testament to Our Predecessors, and Hopefully Our  
Descendants: The Future of New York’s Green Amendment 
By Priscila Galambos

Air rife with rich oxygen and shallow seas—warm bod-
ies teeming with plankton—harmonized over millennia to 
create the lush, black soil that will come to be known as the 
South’s Black Belt, 139 million years later.1 Like these pio-
neering organisms, we come from dust and so will one day 
return. These life-giving wanderers, with thin, carbonite skel-
etons, decomposed into chalk. Back then, the creatures lined 
the shores. Now, their remains clearly shape political separa-
tion in the southern United States.

For centuries, slavers transported enslaved Western Afri-
cans to southern colonial territory to work in fields where the 
crop yield was notoriously high due to the nutritious earth. 
This led to legacies of Black voters, after the Reconstruction 
Amendments, residing in regions reflecting long gone creta-
ceous shorelines. In the most recent decades, voters of color, 
especially Black and African-American populations, have 
predominantly voted for Democratic candidates. Here, and 
across the country, the line was drawn very clearly in the sand 
with this lesson: No matter what, our history will always fol-
low us, even if we did not start the journey ourselves.

The environment affects everything, from our decision to 
grab a jacket on our way out the door to significant historical 
events like the Dust Bowl. Changing climate and the efforts of 
many have led to legislative decisions across the United States. 
The codification of New York’s Green Amendment is a great 
step in the right direction, but it is hardly a catchall to the issues 
within our current public policy regarding the environment. 
Everyone in New York now has a constitutional right to “clean 
air and water, and a healthful environment.” But that is a very 
ambiguous order, and one that is open to varying interpreta-
tions that will be forced to come from future case law. While 
we have other states like Pennsylvania and Montana to look to 
for guidance, the real battle for rights will be fought in our state 
appellate courts. There are many unanswered questions. Will 
the newly given rights leave room for private action? Or will the 
broad scope stop short and merely protect collectives? 

So far, we have had a case of first impression regarding the 
Green Amendment: Fresh Air for the Eastside, Inc. v. State.2 
Residents of Perinton, New York brought suit against High 
Acres landfill, the New York State Department of Environ-
mental Conservation, and the city of New York because New 
York granted a permit to New York City that allowed them to 
dispose of waste via rail transportation to High Acres landfill. 
This fast delivery system led to a substantial increase in waste 

and fugitive emissions in the surrounding area, directly af-
fecting the population and environment of Perinton. Those 
affected now had an action through the new amendment. 
The court identified its right to compel New York to follow 
its own constitution, with this complaint coming in a little 
less than a month after the Green Amendment’s application. 
While the state filed a motion to dismiss, the court found 
itself with the authority to try the case and denied the mo-
tion. Like many of us, the court was left wondering what the 
future might hold for similar cases that hinge on our right to 
clean air, clean water, and a healthful environment. 

While the Green Amendment has already allowed actions 
to be brought without the need for additional grants of au-
thority, the future of enforcement remains to be seen. With 
their vote to approve the amendment last year, New Yorkers 
planted a seed—hopeful that the eventual case law would 
prove bountiful for future generations seeking relief from 
environmental injustices. Will our descendants look back at 
this time and trace our investment in their futures to fruit 
that gives them sustenance? It would be easy to say, “time will 
tell.” More difficult will be the wisdom and tenacity required 
of lawyers and judges to cultivate, prune, and harvest this 
emerging environmental jurisprudence.

Endnotes
1. McClain, C., How presidential elections are impacted by a 100 

million year old coastline, Deep Sea News, Feb. 28, 2023, https://
deepseanews.com/2012/06/how-presidential-elections-are-
impacted-by-a-100-million-year-old-coastline/.

2. Fresh Air for the Eastside, Inc. v. State, 2022 N.Y. Slip Op. 34429(U) 
(Sup. Ct., Monroe Co. 2022).

Priscila Galambos is a rising 3L at 
Albany Law School with interests in 
criminal and international law. She 
hopes to become an advocate for vic-
tims of human trafficking. 
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January 2023 Annual Meeting: An In-Person Festival
By James P. Rigano

In late January, the Energy and Environmental Law Sec-
tion had its first annual meeting in three years. What a joy! 
The 115 attendees were delighted to be present with their 
colleagues after three years of video conferences. Of course, 
the sessions were most informative on a range of issues with 
a focus on New York state’s cutting-edge renewable energy 
development and climate change initiatives. The main ses-
sion was a half-day with a number of speakers from both 
state agencies and the private sector, with several members 
traveling from around the state to participate. As in past live 
conferences, the session was held at the Hilton in Midtown 
Manhattan.

The day before, the section held its Executive Committee 
meeting with about 50 members present in person and many 

others present virtually. We covered a lot of ground at the 
Executive Committee meeting, including our diversity initia-
tives to sponsor two fellowships this summer, and associated 
fundraising and upcoming sessions at several law schools to 
promote the section and energy initiatives in the state. We 
also covered the development of brownfield issues with the 
New York State Department of Environmental Conserva-
tion, in addition to several items of business. As explained, 
the budget surplus for the section is very healthy, largely 
thanks to sponsorships for our different conferences. 

We also [had and] have conferences planned for this 
spring: the Legislative Forum in Albany in late April, the pe-
troleum seminar in early May and a conference in Buffalo 
that will focus on western New York issues in early June. 

Former Section Chair and Chair of 
the Awards Committee Nick Ward-
Willis presented Immediate Past Chair 
Linda Shaw an award of appreciation 
for her outstanding leadership during 
her tenure. 

Virginia Robbins and Kevin Healy accepted the 
Section Council’s Award of Merit on behalf of the 
Environmental & Energy Law Section’s Global 
Climate Change Committee.

Julie Tighe, President NY League of 
Conservation Voters accepted the 
Environmental & Energy Law Section 
Award for distinguished service to 
protect the environment. 
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Outside the EPA Update
By Margo Ludmer, Mary McHale, Joseph Siegel, and James L. Simpson

This EPA Update covers U.S. Environmental Protection 
Agency (EPA) activities from approximately Sept. 15, 2022 
through Feb. 15, 2023. The article doesn’t cover every single 
action taken by EPA during this time but attempts to sum-
marize the highlights with a focus on EPA activities affecting 
New York. 

The EPA Update should be read cafeteria style: take what 
you want and leave the rest. First, the column discusses cli-
mate change. Second, it discusses some general EPA goings-
on. Third, the article discusses environmental justice issues. 
Fourth, the article discusses water issues. Fifth is a discussion 
of issues under the Clean Air Act. Lastly, but certainly not 
least, the article discusses updates in the Superfund program. 

Margo Ludmer authored the Superfund section; Mary 
McHale authored the Clean Air Act section; Joseph Siegel 
authored the Climate Change section; and James L. Simpson 
authored the remainder. 

Climate Change

Climate Change Adaptation

On Oct. 6, 2022, EPA released 20 Climate Adaptation 
Implementation Plans (Plans) including a Plan developed by 
EPA Region 2. The 20 Plans include a total of 400 com-
mitments and recognize that climate impacts often hit hard-
est in already underserved and overburdened communities.1 
Region 2’s Plan, which builds on an earlier 2014 version, 
includes a vulnerability assessment, 42 priority actions, train-
ing plans and identification of the Region’s climate science 
needs.2 

Region 2’s Plan was developed after meetings with feder-
ally recognized Indian Nations and virtual outreach meet-
ings, in both Spanish and English, for all interested govern-
mental partners and non-governmental stakeholders.3 As a 
result of the input from the meetings, which followed release 
of a draft Plan, the final Plan incorporates additional priority 
actions on topics such as “building capacity in communities 
to access funding, healthy public housing, heat island effect, 
youth engagement, green infrastructure, native plants, food 
security and coral reefs.”4 Many of the priority actions are 
contingent on Region 2’s receipt of additional resources to 
implement the actions.5

Inflation Reduction Act

EPA received $41.5 billion in appropriations under the 
Inflation Reduction Act to support and develop programs 
that “monitor and reduce greenhouse gas emissions and air 
pollution, protect public health and advance environmental 
justice.”6 On Nov. 4, 2022, EPA announced its initial public 
engagement on a set of programs funded by the Inflation Re-
duction Act and sought comment on aspects of core Inflation 
Reduction Act elements, including, among others: (1) $5 
billion for climate pollution reduction grants; (2) $4 billion 
to reduce transportation sector emissions through activities 
such as zero emissions equipment at ports; (3) $1.55 billion 
to reduce methane emissions from the oil and gas sector; and 
(4) $38.5 million to reduce high global warming potential 
hydrofluorocarbons under the American Innovation and 
Manufacturing (AIM) Act.7 

The agency also announced the availability, on Jan. 10, 
2023, of $100 million to advance environmental justice 
in underserved and overburdened communities through 
two programs: (1) the Environmental Justice Collaborative 
Problem-Solving Program Cooperative Agreement Program, 
which will provide $30 million directly to community based 
nonprofit organizations; and (2) the Environmental Justice 
Government-to-Government Program, which will provide 
$70 million to states, local governments and Indian Nations 
with community based organization partners.8 In awarding 
the funding, special consideration will be given to projects 
addressing climate change, disaster resiliency, and/or emer-
gency preparedness, among other goals. Projects are expected 
to begin on Oct. 1, 2023.9

On Jan. 19, 2023, EPA sought public input on the In-
flation Reduction Act’s lower carbon construction materials 
program which provides $350 million to support substan-
tially lower embodied carbon associated with construction 
materials and products.10 Comments [were] due to EPA by 
May 1, 2023.11 

Following a robust stakeholder engagement process, EPA 
announced on Feb. 14, 2023 initial guidance for its design 
of the Inflation Reduction Act’s Greenhouse Gas Reduction 
Fund, which is intended to provide financing to states, In-
dian Nations, local governments and nonprofit green banks 
for reduction in climate pollution.12 EPA indicated that it 
would hold two competitions by summer 2023 to distribute 
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existing oil and gas sources.23 Methane is responsible for ap-
proximately one-third of the greenhouse gas warming we see 
today and EPA estimates that the supplemental proposal, if 
finalized, would reduce methane at covered sources by 87% 
below 2005 levels by 2030. Upon announcing the supple-
mental proposal, EPA Administrator Michael Regan stated 
that the United States “must lead by example when it comes 
to tackling methane pollution—one of the biggest drivers of 
climate change.”24 The supplemental proposal also includes a 
“super-emitter response program” that would rely on remote 
methane detection technology to identify large-scale emis-
sions of methane at oil and gas sources. The supplemental 
proposal expands and strengthens EPA’s November 2021 
proposal on several items including, among others, fugitive 
emissions, monitoring of wells, reporting requirements, al-
ternative methane detection technologies, the super-emitter 
response program, and requirements for flares and other 
equipment.25 

Other Climate Change Developments

On Jan. 19, 2022, EPA proposed to add climate change 
as a 2024-2027 fiscal year enforcement initiative under its 
National Enforcement and Compliance Initiatives (NECI), 
which the agency updates every four years.26 EPA took pub-
lic comments on this addition and other changes to the  
NECI.27 Also on Jan. 19, EPA announced the availability of 
$50 million under the Bipartisan Infrastructure Law to assist 
states, Tribes and territories develop and implement Under-
ground Injection Control (UIC) Class VI programs under 
the Safe Drinking Water Act for the purpose of geologically 
sequestering carbon dioxide.28 Applicants for funding must 
demonstrate how environmental justice will be incorporated 
into their programs.29 On Feb. 15, 2023, EPA published its 
draft annual Inventory of U.S. Greenhouse Gas Emissions 
and Sinks for the period 1990-2021.30 Pursuant to the re-
quirements of the UNFCCC, EPA submits the inventory 
each year to the Secretariat of the UNFCCC. The draft re-
port can be found at https://www.epa.gov/ghgemissions/
inventory-us-greenhouse-gas-emissions-and-sinks. 

General

EPA Proposes To Add Environmental Justice, Climate 
Change, and PFAS to Its NECIs

On Jan. 19, 2023, EPA proposed to include environmen-
tal justice, climate change, and PFAS contamination in its 
NECIs.31 Every four years, EPA selects national initiatives to 
focus resources. These are areas EPA sees as serious and wide-
spread environmental problems. The purpose is for EPA to 
get the most effective use of its resources and where federal 
enforcement can make a difference. The primary objective of 
these initiatives is to protect human health and the environ-

money under the Greenhouse Gas Reduction Fund, includ-
ing (1) a $20 billion General and Low-Income Assistance 
Competition; and (2) a $7 billion Zero-Emissions Technol-
ogy Fund Competition.13 These programs, along with others 
under the Inflation Reduction Act, will be implemented in 
a manner that is consistent with President Biden’s Justice40 
Initiative which requires that 40% of the overall benefits of 
investments flow to “disadvantaged communities.”14

In addition, in February and early March 2023, EPA held 
a series of webinars to roll out its Climate Pollution Reduc-
tion Grants program, which will provide grants to states, ter-
ritories, air pollution control agencies, Indian Nations and 
local governments to plan and implement greenhouse gas re-
duction programs.15 The grants will be awarded in two stages: 
(1) $250 million for noncompetitive planning grants; and (2) 
$4.6 billion for competitive implementation grants. EPA is 
expected to announce the first-phase grants as early as March 
2023.16 

Mobile Sources and the Bipartisan Infrastructure 
Law

Under EPA’s Clean School Bus Program, Region 2 
announced on Nov. 1, 2022 rebate awards of nearly 
$18,500,000, funded by the Bipartisan Infrastructure Law, 
to New York City school districts.17 The awards will allow 
for the purchase of 51 new clean school buses.18 The Clean 
School Bus Program, which prioritizes low income, rural, and 
Tribal communities, will reduce greenhouse gas emissions 
and other pollution linked to health impacts, such as asthma, 
while saving school districts money. The award to New York 
City is part of the first $1 billion disbursed in a five-year $5 
billion national program to advance the transition to clean 
school buses under the Bipartisan Infrastructure Law.19

American Innovation and Manufacturing Act

As part of EPA’s continued work under the American In-
novation and Manufacturing (AIM) Act, and to address peti-
tions under AIM granted by the Agency in October 2021, 
EPA proposed a rule on Dec. 9, 2022 that would restrict the 
use of high global warming-potential hydrofluorocarbons 
(HFCs).20 The proposed restrictions, which would begin in 
2025, are for HFCs used in certain foams, aerosol products, 
and refrigeration, air conditioning, and heat pump equip-
ment.21 EPA also announced a proposal on Oct. 20, 2022 
that establishes a methodology for allocating HFC produc-
tion and consumption allowances for 2024 and beyond.22 

Methane

On Nov. 11, 2022, at the Conference of the Parties to the 
United Nations Framework Convention on Climate Change 
(UNFCCC), EPA announced a supplemental proposal to 
strengthen methane controls at hundreds of thousands of 

https://www.epa.gov/ghgemissions/inventory-us-greenhouse-gas-emissions-and-sinks
https://www.epa.gov/ghgemissions/inventory-us-greenhouse-gas-emissions-and-sinks
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Environmental Justice

EPA Releases Updated Legal Guidance To Address 
Cumulative Impacts To Advance Environmental 
Justice, Equity

On Jan. 11, 2023, EPA announced an action to iden-
tify and address cumulative impacts from pollution and 
non-pollution sources.36 Specifically, EPA’s Office of the 
General Counsel (OGC) released the “Cumulative Impacts 
Addendum to EPA Legal Tools to Advance Environmental 
Justice.”37 The  addendum  is a collection of EPA’s legal au-
thorities to identify and address cumulative impacts through 
a range of actions, including permitting, regulations, and 
grants, all geared toward advancing environmental justice.38 

EPA Announced $550 million To Advance 
Environmental Justice

On Feb. 23, 2023, EPA announced $550 million from 
the Inflation Reduction Act to expedite investments through 
EPA’s new Environmental Justice Thriving Communities 
Grantmaking (EJ TCGM) program.39 EPA expects this pro-
gram to expedite investments to reduce pollution in disad-
vantaged communities. This new program will fund up to 11 
entities to serve as “grantmakers” for community-based proj-
ects that reduce pollution. Selected grantmakers will develop 
an efficient process so that organizations that historically have 
faced barriers receiving funding can more seamlessly apply 
for grants that address environmental harms and risks.40

EPA Finalizes Environmental Justice Action Plan for 
Land Protection and Cleanup Programs

On Sept. 30, 2022, EPA announced it finalized the agen-
cy’s EJ Action Plan: Building Up Environmental Justice in 

ment by holding polluters accountable through enforcement 
and assisting regulated entities return to compliance.32 

EPA proposed to continue four of the six current national 
initiatives during the FY 2024-2027 cycle. In addition, EPA 
proposed to address environmental justice concerns in all 
NECIs, and to add two new NECIs on mitigating climate 
change and addressing PFAS pollution, for the upcoming 
four-year cycle.33 

Importantly, careful followers of these initiatives will note 
the return of the word “enforcement” to them. The Trump 
administration dropped this term, letting the initiatives focus 
on compliance instead. The Biden administration has pro-
posed to return to EPA’s long history of enforcement for both 
specific and general deterrence, while continuing with com-
pliance assistance. 

Specifically, EPA proposed continuing these four current 
NECIs: 

1. Creating Cleaner Air for Communities by Reduc-
ing Excess Emissions of Harmful Pollutants.

2. Reducing Risks of Accidental Releases at Industrial 
and Chemical Facilities.

3. Reducing Significant Non-Compliance in the 
National Pollutant Discharge Elimination System  
(NPDES) Program.

4. Reducing Non-Compliance With Drinking Water 
Standards at Community Water Systems.34

EPA proposed adding: (5) Mitigating Climate Change and 
(6) Addressing PFAS Contamination. EPA proposed address-
ing environmental justice across all six of these initiatives.35
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documents, policies, and any other similar agency actions 
promulgated, issued, or adopted by the Trump administra-
tion.45 Upon review of the 2020 Navigable Waters Protection 
Rule, EPA and the Army Corps determined that the Trump 
rule significantly reduced clean water protections, with the 
lack of protections particularly significant in arid states.46 

So, on Dec. 30, 2022 EPA and the Army Corps announced 
a final rule establishing a durable definition of “waters of the 
United States” (WOTUS).47 EPA published the final rule in 
the federal register on Jan. 18, 2023.48 According to EPA, the 
“rule returns to a reasonable and familiar framework founded 
on the pre-2015 definition with updates to reflect existing 
Supreme Court decisions, the latest science,” and technical 
expertise of both EPA and the Army Corps. 

Accompanying the issuance of the final rule, EPA and the 
Army Corps released several resources and supporting docu-
mentation to assist with implementation across the coun-
try.49 These include a summary of 10 regional roundtables 
with input from communities regarding implementation.50 

Nearly $84 Million Available To Help New York 
Communities Address Emerging Contaminants 
(PFAS) in Drinking Water

On Feb. 13, 2023, EPA announced more than $83.7 mil-
lion from the Infrastructure Law to address emerging con-
taminants, like per- and polyfluoroalkyl substances (PFAS), 
in drinking water in New York.51 These funds will be made 
available to communities as grants through EPA’s Emerg-
ing Contaminants in Small or Disadvantaged Communities  
(EC-SDC) Grant Program and will promote access to safe and 
clean water in small, rural, and disadvantaged communities. 

The Infrastructure Law invests $5 billion over five years 
to help communities reduce PFAS in drinking water. EPA 
announced the funds for New York as part of an allotment 
of $2 billion to states to prioritize infrastructure and source 
water treatment for pollutants, like PFAS and other emerging 
contaminants, and to conduct water quality testing.52

EPA Announces Plans for Wastewater Regulations 
and Studies, Including Limits for PFAS

On Jan. 20, 2023, EPA released Effluent Guidelines Pro-
gram Plan 15 (Plan 15).53 This plan explains how EPA will 
develop technology-based pollution limits and studies on 
wastewater discharges from industrial sources. A focus of Plan 
15 is evaluating the extent and nature of PFAS discharges.54 

In Plan 15 EPA announced that revised effluent limita-
tions guidelines and pretreatment standards (ELGs) are need-
ed for reducing PFAS in leachate discharges from landfills.55 
In addition to landfill leachate, EPA announced (1) new stud-
ies of PFAS discharges from textile manufacturers; (2) a new 

EPA’s Land Protection and Cleanup Programs (EJ Action 
Plan).41 The EJ Action Plan highlights tools and practices to 
apply to the Superfund, Brownfields, Emergency Response, 
Solid Waste Management, Resource Conservation and Re-
covery Act Corrective Action, and Underground Storage 
Tank programs.42 The plan further demonstrates EPA’s com-
mitment to EJ issues. 

The plan includes these main goals: (1) strengthening com-
pliance with core environmental statutes; (2) incorporating 
environmental justice considerations during the regulatory 
development process; and (3) improving community engage-
ment in rulemakings, permitting decisions, and policies.43

Water Issues

EPA and Army Corps Finalize Rule Establishing 
Definition of WOTUS 

When Congress passed the Clean Water Act, maybe it as-
sumed defining what exactly constitute “waters of the United 
States” would be straightforward and EPA and the Army 
Corps could quickly settle on the details. Then again, perhaps 
Congress foresaw the challenges with things like interment 
streams, wetlands, ditches, and the like, and chose to punt 
the issue (while choosing to define other terms in the Clean 
Water Act). An ordinary person could look at, say, the Hud-
son River and think, yes, that is a water of the United States. 
However, as most well know, the issue gets “murky” quickly. 

The Clean Water Act does not define the term “waters of 
the United States” even though it is a threshold term estab-
lishing the geographic scope of federal jurisdiction under the 
act. EPA and the Army Corps have defined the term in regu-
lations since the 1970s. The definition has significant reach 
and effect under the Clean Water Act, including: (1) water 
quality standards and TMDLs under CWA § 303; (2) oil spill 
programs under CWA § 311; (3) water quality certifications 
under CWA § 401; (4) NPDES permits under CWA § 402; 
and (5) dredge and fill permits under CWA § 404. Many 
more regulations implementing these programs, and others, 
also rely upon the WOTUS definition.

Those with even a cursory understanding of the Clean 
Water Act know the definition of waters of the United States 
(known colloquially as WOTUS) is no stranger to the Su-
preme Court—several key decisions have ruled on prior defi-
nitions and EPA decisions under them. The WOTUS defini-
tion has also fallen victim to political winds, whiplashing its 
reach and effect among the Obama, Trump, and now Biden 
administrations.

In January 2021, President Biden’s Executive Order 13990 
identified the Trump era 2020 Navigable Waters Protection 
Rule specifically for review.44 This order directed federal 
agencies to review all existing regulations, orders, guidance 
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EPA requires emission controls on vehicles to reduce the 
harmful pollutants they emit and their harmful effects; after-
market devices negate those controls.64 Emission control sys-
tems, installed in most automobiles to meet federal emission 
standards, “typically control more than 90% of the regulated 
pollutants passing through them.”65

Heavy Duty Engine and Vehicle Standards

On Dec. 20, 2022, EPA adopted a final rule, Control 
of Air Pollution from New Motor Vehicles: Heavy Duty 
Engine and Vehicle Standards.66 The rule establishes “the 
strongest-ever national clean air standards to cut smog- and 
soot-forming emissions from heavy-duty trucks beginning 
with model year 2027.”67 EPA estimates that by 2045 the 
rule will yield the following annual public health benefits: 
up to 2,900 fewer premature deaths; 6,700 fewer hospital 
admissions and emergency department visits; 18,000 fewer 
cases of childhood asthma; 3.1 million fewer cases of asthma 
symptoms and allergic rhinitis symptoms; 78,000 fewer lost 
days of work; 1.1 million fewer lost school days for children; 
and $29 billion in annual net benefits.68

The new standards, which constitute the first update to 
clean air standards for heavy duty trucks in more than 20 
years, are more than 80% stronger than the prior standards, 
increase useful life of governed vehicles by 1.5 to 2.5 times, 
and will yield emissions warranties that are 2.8 to 4.5 times 
longer.69 This final rule includes provisions for longer use-
ful life and warranty periods, which “guarantee that as target 
vehicles age, they will continue to meet EPA’s more stringent 
emissions standards for a longer period of time.”70 The rule 
“requires manufacturers to better ensure that vehicle engines 
and emission control systems work properly on the road.”71 
One example is the requirement that “manufacturers must 
demonstrate that engines are designed to prevent vehicle 
drivers from tampering with emission controls by limiting 
tamper-prone access to electronic pollution controls.”72

Superfun(sic) Update

EPA Announces Additional $1 billion in Bipartisan 
Infrastructure Law Funds for Superfund Work, 
Including at the General Motors Site in Massena, N.Y.

On Feb. 10, 2023, EPA announced the second wave of 
approximately $1 billion in funding from the Bipartisan 
Infrastructure Law to start new cleanup projects at 22 Su-
perfund sites and expedite over 100 other ongoing cleanups 
across the country.73 Out of the 22 sites to receive funding for 
new Superfund projects, 60% are in communities with the 
potential for environmental justice concerns.74

The Bipartisan Infrastructure Law reinstates chemical ex-
cise taxes and allocates a total of $3.5 billion toward environ-
mental remediation at Superfund sites. The first tranche of 

study of publicly owned treatment works (POTW) influents 
to characterize the PFAS concentrations from industrial dis-
chargers to POTWs; and (3) a new study on concentrated 
animal feeding operations (CAFOs) to decide whether to un-
dertake rulemaking to revise the ELGs for CAFOs.

EPA’s ELGs are national, technology-based regulations 
developed to control industrial wastewater discharges to sur-
face waters and into POTWs. ELGs represent the greatest 
economically achievable pollutant reductions through tech-
nology for a specific industry (e.g., landfills, textile manufac-
tures, and CAFOs).56 EPA prepares ELG Program Plans after 
public review and comment on a preliminary plan, pursuant 
to Clean Water Act (CWA) § 304(m). 

Clean Air Act Issues

EPA Proposes To Strengthen Fine Particle Standards 

On Jan. 27, 2023, EPA published a proposal to strengthen 
fine particle pollution, also known as PM2.5.57 EPA’s proposal 
will “take comment on strengthening the primary (health-
based) annual PM2.5 standard from a level of 12 micrograms 
per cubic meter to a level between 9 and 10 micrograms per 
cubic meter, reflecting the latest health data and scientific evi-
dence; the Agency is also taking comment on the full range 
(between 8 and 11 micrograms per cubic meter) included 
in the Clean Air Scientific Advisory Committee’s (CASAC) 
latest report.”58 EPA estimates that, if finalized at the lower 
end of the proposed range, a strengthened primary annual 
PM2.5 standard at a level of 9 micrograms per cubic meter 
would prevent up to 4,200 premature deaths per year and 
270,000 lost workdays per year and result in as much as $43 
billion in net health benefits in 2032.59

EPA is proposing to retain the PM2.5 24-hour standard, 
the current primary 24-hour standard for PM10, which pro-
vides protection against coarse particles, and the secondary 
standards for both PM2.5 and PM10.60

EPA Enforcement Against “Defeat Devices”

EPA announced, on Oct. 18, 2022, that two companies, 
PARTSiD, Inc. and PARTSiD, LLC (PARTSiD), based in 
Cranbury, New Jersey, will pay a $491,474 penalty in re-
sponse to EPA claims that the companies illegally sold “defeat 
devices,” aftermarket products that disable vehicles’ emissions 
control systems.61 EPA “found that PARTSiD sold hardware 
and software specifically designed to defeat required emis-
sions controls on vehicles and engines, including aftermarket 
exhaust pipes; exhaust-related removal kits; and aftermarket 
computer software that can alter fuel delivery, power param-
eters, and emissions.”62 In addition to paying a penalty, under 
the agreement the company “has stopped selling the illegal 
devices.”63 
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EPA Orders Norfolk Southern to Conduct Superfund 
Response Activities Associated with the East 
Palestine Train Derailment

On Feb. 21, 2023, EPA issued a unilateral administra-
tive order to Norfolk Southern Railway Company (Norfolk 
Southern) under CERCLA in connection with the derail-
ment of Norfolk Southern rail cars on Feb. 3, 2023, in East 
Palestine, Columbiana County, Ohio.82 

The order defines the Norfolk Southern train derailment 
site as the areal extent of hazardous substances that were re-
leased from the Feb. 3 train derailment and subsequent emer-
gency response activities.83 According to the order, releases 
to the environment include the migration of liquid product 
from the rail cars, runoff from firefighting efforts, and the mi-
gration of smoke and ash from the burning cars. Hazardous 
substances found at the site include vinyl chloride, benzene, 
and butyl acrylate.84

Pursuant to the terms of the order, Norfolk Southern 
will be required to perform certain response activities under 
CERCLA, including identifying and cleaning up contami-
nated soil and water resources, reimbursing EPA for cleaning 
services to be offered to nearby residents and businesses, at-
tending and participating in public meetings, and reimburs-
ing EPA’s costs for work performed under the order.85 If the 
company fails to complete any actions required by the order, 
EPA will conduct the necessary work and then seek to com-
pel Norfolk Southern to pay triple the cost.86 

The order was issued under § 106(a) of CERCLA. This 
provision authorizes EPA to issue unilateral orders upon a de-
termination that there may be an imminent and substantial 
endangerment to the public health or welfare of the environ-
ment because of an actual or threatened release of hazardous 
substances. 

EPA’s order marks the transition of the multi-agency re-
sponse from an emergency phase to a longer-term remedia-
tion phase. To help implement the order, EPA will establish 
a “unified command structure” to coordinate the cleanup ef-
forts with federal, state, and local agencies.87

EPA Completes Demolition and Asbestos Removal at 
the Charlestown Mall Site in Utica and Frankfort, N.Y.

On Dec. 14, 2022, EPA announced that it had complet-
ed cleanup work to address asbestos contamination at the 
Charlestown Mall site in Utica and Frankfort, New York.88 
EPA removed a total of approximately 30,000 tons of debris 
from the site, and it will now engage with local elected of-
ficials and regional economic development leaders to discuss 
potential future uses of the site.89

The site was initially a weapons manufacturing factory 
and then a retail shopping outlet and commercial business 

infrastructure funding was announced by EPA in December 
2021. The agency deployed more than $1 billion for cleanup 
activities at over 100 Superfund National Priorities List sites 
across the country.75 EPA was able to start 81 new cleanup 
projects in 2022, four times as many construction projects 
as the year before.76 The agency also more than doubled its 
spending for pre-construction activities such as remedial in-
vestigations, feasibility studies, remedial designs, and com-
munity involvement efforts.77

Among the sites that will receive funding from the sec-
ond tranche of Bipartisan Infrastructure Law funds is the 
General Motors (Central Foundry Division) Superfund site 
in Massena, New York.78 This site includes a former alumi-
num die-casting plant that operated from 1959 to 2009. The 
plant disposed of its industrial waste on-site, contaminating 
groundwater, soil, and river sediment with PCBs, volatile 
organic compounds, and phenols. The site is of particular 
concern to the Saint Regis Mohawk Tribe (SRMT) as its ter-
ritory, called Akwesasne, is located downstream of the former 
plant, and fish and wildlife are a traditional source of food.79 

In 1990 and 1992, EPA issued plans to clean up the 
Massena site under the Comprehensive Environmental Re-
sponse, Compensation, and Liability Act (CERCLA). These 
plans have since been implemented by General Motors or 
the Revitalizing Auto Communities Environmental Re-
sponse (RACER) Trust. The RACER Trust is responsible for 
certain cleanups following General Motors’ bankruptcy and 
has spent over $153 million cleaning up the former Massena 
plant property and nearby waterbody sediments. 80

Although the trust has funds for the design of the Tribal 
soil and sediment cleanup at the site, it does not have funds 
to conduct further cleanup activities. The infrastructure 
funding will be used to remove approximately 4,200 cubic 
yards of PCB-contaminated soil and 2,000 cubic yards of 
contaminated sediments from the site.81
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complex. By 2005, the site was mostly vacant.90 In August 
2020, a massive fire destroyed more than 500,000 square feet 
of the former manufacturing and retail space at the site. EPA 
boarded up remaining structures to limit access and further 
secured the property with a fence. EPA began the site cleanup 
in June 2022 by tearing down then-existing structures to their 
foundations and removing the asbestos-containing waste.91

The site is privately owned by Charlestown Mall of Utica, 
LLC, which acquired the three properties comprising the site 
in 2007. The owner signed a settlement agreement with EPA 
to partially cover cleanup costs.92

Now that site cleanup activities have been completed, 
EPA’s Superfund Redevelopment Program will be available to 
provide ongoing reuse support services to the local commu-
nity. As part of this program, EPA provides site owners and 
prospective buyers with direct support, such as technical as-
sistance and redevelopment planning services, as well as tools 
and resources to help communities explore reuse choices.93

EPA Finalizes Cleanup Plan to Address Additional 
Contaminated Groundwater at the Olean Well Field 
Superfund Site in Cattaraugus County, N.Y.

On Oct. 4, 2022, EPA announced the issuance of a record 
of decision for a portion of the Olean Well Field Superfund 
site in Olean, New York.94 The decision document finalized 
the agency’s plan to inject non-toxic materials into wells to 
break down hazardous contamination in the groundwater 
across several areas of the site located south of the former 
AVX Corporation property.95

The Olean Well Field Superfund site contains various 
wells, homes, and manufacturing facilities. Earlier industrial 
operations at the AVX property, as well as three other facili-
ties that EPA considers to be sources of site contamination, 
resulted in the contamination of soil and groundwater with 
trichloroethylene, 1,4-dioxane, and other volatile organic 
compounds.96

The newly selected in-situ treatment will speed up ground-
water remediation by chemically reducing or oxidizing site 
contaminants. The technique supplements the natural break-
down of these contaminants over time. The selected cleanup 
will also involve long-term monitoring to ensure the remedial 
approach is working as intended.97

EPA added the site to the Superfund list in 1983. Since 
that time, several investigations led to cleanup remedies for 
the four source facilities and nearby impacted groundwater, 
most of which are being implemented by potentially respon-
sible parties for the site.98
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DEC Dispatch
DEC Implementation of Legislation Requiring 
Environmental Justice Considerations in SEQR and DEC 
Permitting
By Antonia Pereira and Lawrence H. Weintraub

At the close of 2022 and beginning of 2023,1 Gov. Kathy 
Hochul signed into law two sets of important amendments 
to the State Environmental Quality Review Act (SEQR)2 

and the Uniform Procedures Act (UPA).3 Together these 
amendments will require state and local agencies to incor-
porate consideration of environmental justice into their ap-
proval processes through SEQR, and for DEC through both 
its permitting process under UPA and SEQR. For certain 
projects and facilities located in or that may affect “disad-
vantaged communities,”4 the amendments change some 
long-held paradigms under which agencies have conducted 
environmental impact review and mark a significant shift to-
ward equity in environmental decision-making. This article 
provides a basic introduction to the amendments. 

1. Meaning of Environmental Justice

As defined by DEC and others, environmental justice 
means “the fair treatment and meaningful involvement of 
all people regardless of race, color, or income with respect to 
the development, implementation, and enforcement of en-
vironmental laws, regulations, and policies.”5 At the heart of 
environmental justice is the principle of equal treatment un-
der the law as applied to environmental concerns, the idea of 
which originates in the Equal Protection Clause of the U.S. 
Constitution6 and Title VI of the Civil Rights Act of 1964.7 

Environmental justice also speaks to the importance for 
considering previous and cumulative environmental harms 
placed upon disadvantaged communities. At the state level, 
the notion of equal protection has over time and to a certain 
extent made its way into SEQR. SEQR created opportunity 
for decision-makers to formally consider environmental im-
pacts to communities in making decisions about siting of 
facilities in New York state.8 SEQR has included, and since 
the 1980s been interpreted to include, a range of community 
impacts based on the definition of “environment” in ECL 
Art. 8.9 UPA, DEC’s permitting process, requires DEC to 
take community concerns into account and provides the op-
portunity for community feedback to be considered in per-
mit decisions for “major projects” by requiring public notice. 

Equal protection, UPA, and SEQR intersect more closely 
than ever in the new environmental justice legislation.10 

2. Environmental Justice Legislation

On Dec. 30, 2022, Gov. Hochul signed Senate Bill 8830 
into law as Chapter 840 of the Laws of 2022 (Chapter 840) 
with the objective of addressing historic environmental ineq-
uities that resulted from prior siting of certain types of facili-
ties in designated disadvantaged communities. “Disadvan-
taged communities” is a term defined by the Climate Justice 
Working Group, a group created by the Climate Leadership 
Community Protection Act (CLCPA), responsible for estab-
lishing criteria that will identify disadvantaged communities. 
According to the Working Group, Disadvantaged Commu-
nities are “communities that bear burdens of negative public 
health effects, environmental pollution, impacts of climate 
change, and possess certain socioeconomic criteria, or com-
prise high-concentrations of low- and moderate-income 
households.”11 The Climate Justice Working Group’s state-
wide draft map of disadvantaged communities is available on 
the Climate.gov website.12 

Chapter amendments to S.B. 8830 (Laws of 2022, Chap-
ter 840) sought to ensure that decisions to site facilities in 
disadvantaged communities are not only environmentally 
equitable but are also balanced with the need for “critical 
infrastructure, such as housing, hospitals, and renewable 
facilities.”13 S.B. 1317—introduced in January 2023 as a 
chapter amendment to Chapter 840 of the Laws of 2022—
made negotiated changes to Chapter 840 and subsequently 
passed both houses of the Legislature and was signed into 
law on March 3, 2023, becoming Chapter 49 of the Laws 
of 2023 (Chapter 49) (collectively referred to herein as the 
Environmental Justice Legislation (EJL)). 

Implementation of EJL will be challenging,14 as DEC 
must write implementing regulations for both SEQR and 
UPA as well as make changes to the SEQR Handbook, the 
SEQR workbooks,15 and write UPA guidance. Accordingly, 
the effective date of the amendments was pushed back to 
January 2025.16 DEC also expects to conduct training and 
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expects these changes to SEQR to be implemented through 
DEC’s rulemaking processes. Accordingly, the EJL amends 
ECL Art. 8, which sets forth the standards for the prepara-
tion of an environmental impact statement, to include in the 
existing subjects that may be covered by an environmental 
impact statement the “effects of any proposed action on dis-
advantaged communities, including whether the action may 
cause or increase a disproportionate pollution burden on a 
disadvantaged community.”18 The addition of this signifi-
cance criteria, and the concomitant regulations, will ensure 
that impacts to disadvantaged communities are considered 
in the SEQR process and could to lead to the preparation of 
more environmental impact studies for projects that affect 
disadvantaged communities. 

b. UPA Amendments
The EJL changes to UPA are more complex than the 

changes it makes to SEQR. As an initial matter, the EJL ap-
plies to a subset of UPA permits enumerated in the EJL; those 
that are most likely to affect disadvantaged communities in-
cluding air, water withdrawal, solid waste and SPDES per-
mits. They are referred to in the EJL as “applicable permits.” 

i. Existing Burdens Report

One of the most consequential changes in the permit pro-
cess that will come about from implementation of the new 

outreach for both DEC staff and municipal bodies on imple-
menting the new law. State and local governments will need 
to familiarize themselves with the legislation and ensuing 
rulemaking. 

a. SEQR Amendments
Environmental Justice Legislation requires changes to the 

existing SEQR regulations that will mostly occur through the 
rulemaking process. To begin with, the EJL directs DEC to 
promulgate SEQR regulations creating criteria for determin-
ing whether actions that will cause or increase a dispropor-
tionate pollution burden to disadvantaged communities war-
rant preparation of an environmental impact statement.17 An 
environmental impact statement is what agencies, including 
DEC, use to assess the impact of a discretionary action once 
the action has been determined to result in potentially signifi-
cant adverse impacts to the environment. 

The criteria for determining significance are commonly 
referred to as “significance indicators.” They are set out in 
6 N.Y.C.R.R. 617.7 and reflected in the environmental as-
sessment forms codified into 6 N.Y.C.R.R. 617.20, appen-
dices A and B. Thus, pursuant to EJL, SEQR will recognize 
cumulative pollution burdens on disadvantaged communi-
ties as a separate “significance indicator” and will include 
thresholds or criteria to determine when the preparation of 
an environmental impact statement will be required. DEC 
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ing: [1] “. . .relevant baseline data on existing burdens, in-
cluding from relevant criteria used to designate the particular 
disadvantaged communities . . .; [2] the environmental or 
public health stressors already borne by the disadvantaged 
community as a result of existing conditions located in or 
affecting the disadvantaged community; [3] the potential 
or projected contribution of the proposed action to existing 
pollution burdens in the community; and [4] existing and 
potential benefits of the project to the community including 
increased housing supply or alleviation of existing pollution 
burdens that may be provided by the project, including op-
erational changes to the project that would reduce the pollu-
tion burden on the disadvantaged community.”25 

In the future, applicants, agencies, and the public may 
obtain data for items “1” and “2” from DEC’s Info Loca-
tor maps26 that DEC expects to incorporate information data 
on disadvantaged communities including population char-
acteristics and vulnerabilities, environmental burdens, and 
climate change risk. In the interim, the data appears in draft, 
interactive maps—prepared by the Climate Justice Working 
Group—that are on the Climate.gov website.27 

Item “3” is the heart of the analysis—the calculation of 
the additional pollution burden that would result to the dis-
advantaged community. Item “4” is an acknowledgment that 
projects that may increase a burden in terms of pollution may 
also have benefits or even alleviate burdens on a community, 
such as affordable housing and other projects that provide 
essential needs.

ii. Permitting Standards
Based on the burden report, the administrative record 

including comments received from persons in the disadvan-
taged community, the EJL provides that if a new project will 
cause or contribute to a more than de minimis disproportion-
ate pollution burden on a disadvantaged community, the per-
mit must be denied. 

Under the EJL, the permitting standard for renewals and 
modifications is more lenient than for a new project. A per-
mit renewal or modification must only be denied if it causes 
a “significant” increase to the existing disproportionate pol-
lution burden on a disadvantaged community. Many renew-

requirements is the obligation on project sponsors and DEC 
to prepare an existing burden report—a new tool that is to be 
used by applicants and DEC to assess the existing pollution 
burden in a disadvantaged community and any increase that 
may result from the proposed project. 

Under the EJL, DEC will be obligated to require a burden 
report for a new “applicable permit” that may cause or con-
tribute more than a de minimis amount of pollution to a dis-
advantaged community. The burden report requirement will 
most likely be required as part of a complete application19—a 
potential challenge given the existing UPA time frames that 
DEC must meet in determining whether an application is 
complete, 15 days for non-delegated or authorized permits 
and 60 days for federally delegated or authorized permits.20 
There are two possible exceptions to the obligation to create 
an existing burden report.

First, in the case of an application for renewal of an exist-
ing permit, no existing burden report will be required for 
permit renewals of existing facilities that have prepared a bur-
den report in the past 10 years. Even with this exception, per-
mit renewals will still face greater scrutiny than before when 
they were treated as purely ministerial actions no matter how 
many times the permits were renewed.21 

Second, for renewals and modifications to an existing per-
mit, DEC can elect not to require an existing burden report 
for a facility if “the permit [project] would serve an essential 
environmental, health, or safety need of the disadvantaged 
community for which there is no reasonable alternative.” The 
legislation does not specify uses that may constitute “an es-
sential environmental, health, or safety need.” However, giv-
en the history of the legislation it is reasonable to conclude 
that hospitals, housing, and renewable facilities could be con-
sidered essential. In defining the uses that serve an “essential 
environmental, health or safety need,” DEC can also look to 
analogous laws from other jurisdictions.22 

The EJL requires that DEC, in consultation with the state 
Department of Health, develop a template for the existing 
burden report—akin to the manner in which DEC prepared 
model environmental assessment forms for SEQR. Once the 
template is developed, EJL provides a 30-day public com-
ment period.23 Notably, in developing the template, DEC 
was given discretion to develop separate models for the 
burden report depending on whether the report relates to a 
new or modified project or a renewal. In so doing, the EJL 
tacitly acknowledges the fact that there is a wide regulatory 
difference in the way new projects are treated from modifi-
cation and renewals founded on practical and due process 
concerns.24 

These contents of the report are outlined in the legislation. 
The EJL provides that the report should include the follow-

Antonia Pereira was appointed as DEC Region 2 region-
al attorney in 2022. Before that time, Ms. Pereira served 
as an assistant corporation counsel in the New York City 
Law Department. Lawrence H. Weintraub has served as 
DEC counsel for the Division of Environmental Permits 
since 2007. Any opinions expressed herein are the au-
thors’ own, and do not reflect the views of the New York 
State Department of Environmental Conservation.
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10. Though beyond the scope of this article, in 2019, the Legislature 
enacted, and Governor Andrew Cuomo signed into law, another 
piece of legislation known as the Community Leadership and 
Climate Protection Act (L. 2019, Ch. 106) — referred to as 
CLCPA. CLCPA §7(3) provides as follows: In considering and 
issuing permits, licenses, and other administrative approvals and 
decisions. . .all state agencies, offices, authorities, and divisions 
shall not disproportionately burden disadvantaged communities as 
identified pursuant to subdivision.” 

11. ECL 75-0101. 

12. See https://climate.ny.gov/resources/climate-justice-working-group/. 

13. Approval no. 115, chapter. 840, Dec. 30, 2022.

14. DOB’s Mem, Bill Jacket, Laws of 2023, Ch. 49. 

15. See DEC website for the SEQR Handbook and EAF workbooks, 
https://www.dec.ny.gov/permits/357.html. 

16. See DEC website for the SEQR Handbook and EAF workbooks, 
https://www.dec.ny.gov/permits/357.html. 

17. S.B. 1317, § 6. 

18. S.B. 1317, § 3.

19. See proposed regulatory amendments to 6 NYCRR 621.3, available 
on DEC’s website at https://www.dec.ny.gov/permits/357.html.

20. ECL 70-0109(1) and 70-0117(3).

21. See ECL 8-0105(5)(ii) and 6 NYCRR 617.5(c)(25); see also, Village 
of Hudson Falls v. DEC, 158 AD2d 24 (3d. Dept. 1990), aff’d., 77 
N.Y.2d 983 (1991).

22. See, e.g, New Jersey Environmental Justice Law (codified at N.J.S.A. 
13:1D-157 et seq.) adopted in 2022, an analogue of the New York’s 
law.

23. Laws of 2023, Ch. 49, §7. 

24. See. Village of Hudson Falls v. DEC, supra. 

25. S.B. 1317, §7. 

26. https://gisservices.dec.ny.gov/gis/dil/. 

27. See, Climate Justice Working Group website,  
https://climate.ny.gov/resources/climate-justice-working-group/ 
(last accessed on 3/14/2023). 

Endnotes
1. L. 2023, Ch. 49. 

2. ECL Article 8. 

3. ECL Article 70.

4. See ECL 75-0101(5). 

5. See DEC Commissioner’s Policy 29, Definitions,  
https://www.dec.ny.gov/public/36929.html; see also NYC Admin. 
Code Title 3, Chapter 10, Section 3-1001. 

6. United States Constitution, Fifth Amendment as made applicable 
to state and local governments through the 14th Amendment of the 
United States Constitution.

7. For a scholarly overview of the subject see Gerrard, Ruzow and 
Weinberg, Environmental Impact Review in New York, §8.20 
(Matthew Bender). 

8. SEQRA was modelled on the National Environmental Policy Act 
of 1969 (NEPA). The following website has useful information on 
consideration of environmental justice under NEPA:  
https://www.epa.gov/environmentaljustice/environmental-justice-
and-national-environmental-policy-act. 

9. ECL 8-0105(6) “’Environment’ means the physical conditions 
which will be affected by a proposed action, including. . .existing 
patterns of population concentration, distribution, or growth, and 
existing community or neighborhood character.” See also, Chinese 
Staff and Workers Association v. City of New York, 68 N.Y.2d 359 
(1986). For an early application of SEQR to environmental justice 
concerns, see American Marine Rail, LLC (ALJ Rulings on Issues 
and Party Status and Environmental Significance, August 25, 
2000), at 71.

als and modifications, however, involve little or no change in 
pollution burden but could still be impacted by the legisla-
tion. The EJL allows DEC to require applicants for renewals 
and modifications that do not result in “significant” increase 
to the existing disproportionate pollution burden on a dis-
advantaged community to explore strategies to reduce the 
existing burden their operations have on the disadvantaged 
community.

Conclusion
The EJL is a step forward in embedding environmental 

justice considerations into both SEQR and DEC permitting. 
Like SEQR when it was enacted into law by the Legislature 
in 1975, the EJL will take time to develop through regulation 
and guidance and application along the way. It will have to 
coexist and be harmonized with existing laws that affect the 
siting of facilities in disadvantaged communities and other 
policy goals. The EJL, however, holds the promise that disad-
vantaged communities will become less burdened by pollu-
tion by requiring agencies to take account of existing burdens 
in making siting decisions. This new consideration, if imple-
mented properly, will help to ensure that going forward no 
community in New York state will bear a disproportionate 
pollution burden. 

https://climate.ny.gov/resources/climate-justice-working-group/
https://www.dec.ny.gov/permits/357.html
https://www.dec.ny.gov/permits/357.html
https://gisservices.dec.ny.gov/gis/dil/
https://climate.ny.gov/resources/climate-justice-working-group/
https://www.dec.ny.gov/public/36929.html
https://www.epa.gov/environmentaljustice/environmental-justice-and-national-environmental-policy-act
https://www.epa.gov/environmentaljustice/environmental-justice-and-national-environmental-policy-act
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NYSERDA Update
By Janice Dean

It has been a busy few months here at the New York State 
Energy Research and Development Authority (NYSERDA) 
and we are pleased to provide the section with this update. 
In October 2022, NYSERDA was proud to welcome six 
new real estate partnerships to the state’s $50 million Empire 
Building Challenge to help advance a climate-friendly build-
ing stock in New York State. We also made $18.1 million 
available through the Natural Carbon Solutions Innovation 
Challenge for the development of innovative nature-based 
solutions that lower emissions and sequester carbon through 
novel products and services.

In November, we ramped up our efforts with three major 
announcements. At the TWA Hotel at John F. Kennedy In-
ternational Airport, Lt. Gov. Antonio Delgado and NYSER-
DA President and CEO Doreen Harris unveiled 10 grand 
prize awards as part of the $85 million New York Clean 
Transportation Prizes program to enhance clean transporta-
tion, improve mobility options, and reduce harmful emis-
sions through innovative transportation solutions. These ef-
forts don’t just protect the environment and improve the air 
we breathe, they also create jobs. The 2022 Clean Energy 
Industry Report released right after Thanksgiving showed 
that the number of individuals with clean energy jobs in 
New York State reached a record level of 165,000 workers 
at the end of 2021, helping to lead New York’s COVID-19 
economic recovery by recouping the clean energy jobs lost in 
2020 and significantly exceeding pre-COVID-19 clean en-
ergy employment levels. 

Speaking of jobs, it was quite a scene in Whitehall, New 
York where Gov. Kathy Hochul was joined by the Premier 
of Quebec and Grand Chief Sky Deer of the Mohawks of 
Kahnawà:ke to celebrate the start of construction of the 339-
mile Champlain Hudson Power Express transmission line, 
being developed by Transmission Developers Inc., to deliver 
reliable clean energy from Hydro-Québec in Canada directly 
to New York City. The construction of this green infrastruc-
ture project, which begins following the execution of a ma-
jor union labor agreement between the developer and New 
York State Building and Construction Trades, is expected to 
bring $3.5 billion in economic benefits to New Yorkers while 
creating nearly 1,400 family-sustaining union jobs during 
construction.

The momentum continued as we moved into Decem-
ber. The governor kicked off the month with $52 million in 
awards to establish 12 Regional Clean Energy Hubs to serve 

as centers of outreach, awareness, and education in regions 
across New York State and help foster residents’ participa-
tion, especially those in underserved or otherwise disadvan-
taged communities, in New York’s clean energy transition. 
Then right before Christmas, a robust public comment peri-
od that included 11 public hearings across the state and more 
than 35,000 written comments, New York State’s Climate 
Action Council, co-chaired by NYSERDA President and 
CEO Doreen M. Harris and Department of Environmental 
Conservation Commissioner Basil Seggos, approved and ad-
opted the New York State Climate Action Council Scoping 
Plan, which outlines recommended policies and actions to 
help meet the goals and requirements of the nation-leading 
Climate Act. One would think we were done. But right be-
fore the end of last year, NYSERDA and DPS submitted 
Energy Storage Roadmap 2.0 to the Public Service Commis-
sion proposing a comprehensive set of recommendations to 
expand New York’s energy storage programs to achieve six 
gigawatts of energy storage by 2030, cost-effectively unlock-
ing the rapid growth of renewable energy across the state to 
bolster grid reliability and customer resilience. If approved, 
the Roadmap will support a buildout of storage deployments 
estimated to reduce projected future statewide electric system 
costs by nearly $2 billion, in addition to further benefits in 
the form of improved public health because of reduced expo-
sure to harmful fossil fuel pollutants.

To kick off 2023, Gov. Hochul unveiled a bold climate 
agenda as part of her 2023 State of the State, proposing two 
key initiatives: first, the governor directed NYSERDA and 
DEC to advance an economy-wide Cap-and-Invest Program 
that establishes a declining cap on greenhouse gas emis-
sions, invests in programs that drive emissions reductions 
in an equitable manner prioritizing disadvantaged commu-
nities, limits costs to economically vulnerable households, 
and maintains the competitiveness of New York industries. 
In addition, Gov. Hochul will propose legislation to create 
a universal Climate Action Rebate that is expected to drive 
more than $1 billion in future cap-and-invest proceeds to 
New Yorkers every year. Second, she announced investments 
in energy affordability and clean and efficient buildings, the 
proposal for which will create the Energy Affordability Guar-
antee to ensure participating New Yorkers never pay more 
than 6% of their incomes on electricity and will provide 
$200 million in relief for utility bills for up to 800,000 New 
York households earning under $75,000 a year that are not 
eligible for the state’s current utility discount program. And 
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eight new projects from six offshore wind energy developers, 
representing a record-setting level of competition among East 
Coast states. The high volume of quality proposals from lead-
ing global energy developers is a testament to the state’s abil-
ity to attract strong competition and significant investments 
in New York’s clean energy economy, ports, and the devel-
opment of long-term domestic supply chains. These awards 
will be bolstered by the sixth round of large-scale renewable 
energy awards expected to come this summer following the 
close of the active solicitation this spring. 

It is, as section members know well, a once in a lifetime 
opportunity to change the world we live in for the better, and 
NYSERDA will continue to be a leader in driving change for 
all New Yorkers.

Janice Dean is Deputy General Counsel at NYSERDA, 
where she advises on clean energy programs and nuclear 
waste cleanup. She is a graduate of the University of Cali-
fornia, Berkeley, and the Elisabeth Haub School of Law at 
Pace University.

to tackle the state’s largest source of greenhouse gas emissions, 
Gov. Hochul announced an ambitious package of building 
decarbonization initiatives, including for zero-emission new 
construction and the phaseout of the sale of new fossil fuel 
heating equipment. NYSERDA recognizes the scale and pace 
of work is growing rapidly. With that in mind, we were proud 
when NYSERDA’s board of directors appointed Anthony 
Fiore as the new chief program officer in charge of overseeing 
the programs to help us advance our mission. 

Just last month, NYSERDA welcomed Vermont as a sign-
on to a multi-state agreement, joining with New York, Con-
necticut, Maine, Massachusetts, New Jersey and Rhode Is-
land, to develop a proposal to become one of up to 10 regional 
clean hydrogen hubs designated through the federal Regional 
Clean Hydrogen Hubs program included in the bipartisan 
Infrastructure Investment and Jobs Act. The Northeast Clean 
Hydrogen Hub of seven states and more than 100 clean hy-
drogen ecosystem partners is moving forward to develop and 
submit a full proposal to the U.S. Department of Energy to 
compete for funding through the $8 billion program. In the 
coming months, you will see many more success stories hit 
the headlines as we continue to make progress toward the 
achievement of our climate and clean energy goals. 

We hope section members will be on the lookout for the 
results of New York’s third offshore wind solicitation which 
closed earlier this year. NYSERDA received a robust response 
to this solicitation, with more than 100 total proposals for 
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EELS Task Force on Implementation of the Green 
Amendment
Case Summaries

In November 2021, New Yorkers voted overwhelmingly 
to enshrine fundamental environmental rights in the Bill of 
Rights of the New York Constitution. Article I, § 19 (the 
environmental right), effective Jan. 1, 2022, states that “Each 
person shall have a right to clean air and water, and a health-
ful environment.” Shortly thereafter, the Environmental and 
Energy Law Section of the New York State Bar Association 
convened a task force to focus on implementation of New 
York’s newly recognized Environmental Right. Recognizing 
that the succinct and aspirational text of the Environmen-
tal Right would develop through judicial interpretation, the 
task force is focusing its early efforts on monitoring and re-
porting on significant judicial developments. 

A review of select decisions and cases implicating the 
Environmental Right follows below. Key questions being 
explored in early controversies include whether the Envi-
ronmental Right is self-executing, its potential application 
to private parties, and how it relates to existing environ-
mental laws. A more complete listing of cases and filings 
is available at the environmental right repository main-
tained by the Pace/Haub Environmental Law Program at  
https://nygreen.pace.edu/. 

Fresh Air for the Eastside, Inc. v. Waste 
Management, LLC et al., Index No. 2022000699 
(Sup. Ct., Monroe Co.)

In an important early decision interpreting the Environ-
mental Right, a Supreme Court in Monroe County held that 
the Environmental Right is self-executing, imposes obliga-
tions on the state but not (directly) on private parties, and 
can demand more than the minimum required under exist-
ing statutes and regulations.

Fresh Air for the Eastside, Inc. (FAFE) is a not-for-profit 
corporation organized to represent the interests of the public 
in the vicinity of the High Acres landfill in central New York. 
In January 2022, FAFE brought a declaratory judgment 
action against the State of New York (NYS), the state De-
partment of Environmental Conservation (DEC), the city 
of New York (NYC) and Waste Management of New York, 
LLC (Waste Management) based on what they alleged to be 
continuing adverse impacts from the landfill. The complaint 
sets out various alleged violations of state law and air permit 
conditions, but the sole cause of action is for violation of the 
Environmental Right. FAFE alleges that the continued op-

erations of the landfill deprive the nearby community of its 
right to clean air and to a healthful environment.

Defendants NYC, Waste Management, NYS and DEC 
moved to dismiss the complaint on a variety of grounds. 
Defendants argued that the FAFE claim should be brought 
under Article 78 of the CPLR as a challenge to government 
action or inaction, and that such claim should fail because 
of the DEC’s discretion regarding enforcement. They further 
argued that the Environmental Right was not intended to 
supplant the existing statutory and regulatory structure al-
ready governing landfills and that the plain language of the 
Environmental Right is too vague to be self-executing. As 
NYC put it, “The right to clean water and air and a healthful 
environment is simple to express, but difficult to define.”

On Dec. 7, 2022, the Supreme Court, Monroe County, 
Hon. John J. Ark, J.S.C. issued a Decision and Order on the 
three motions to dismiss. The court granted the motions by 
the City of New York and the landfill operator Waste Man-
agement, finding that the complaint failed to state a cause of 
action against either of those defendants. 

The court included an extensive quote from an Albany 
Law School Government Law Center publication1 and ad-
opted its reasoning: Because the Environmental Right lacks 
any reference to further legislative action, it is in fact self-
executing. The court held that the Environmental Right is 
not ambiguous on its face and can be interpreted without ref-
erence to legislative history. However, because the Environ-
mental Right lacks any reference to private entities, it is only 
enforceable against the government. On that basis the court 
granted the Waste Management motion to dismiss FAFE’s 
claim. The court also granted NYC’s motion to dismiss, 
holding that garbage is fungible—if it wasn’t NYC’s garbage 
coming to the landfill it would be someone else’s—and NYC 
has no obligation to police Waste Management’s operations 
of a legally permitted landfill.

The court, however, denied the motion to dismiss on be-
half of NYS and DEC. It rejected the argument that the mat-
ter should have been brought under Article 78 because FAFE 
does not challenge the issuance of permits, but DEC’s ongo-
ing enforcement of permits and the Environmental Right. 
“Quite simply, an Article 78 proceeding is best to review past 
actions of an agency. A declaratory judgment action is best to 
determine prospective responsibilities.” Similarly, it rejected 

https://nygreen.pace.edu/
https://www.albanylaw.edu/government-law-center/new-yorks-new-constitutional-environmental-bill-rights-impact-and
https://www.albanylaw.edu/government-law-center/new-yorks-new-constitutional-environmental-bill-rights-impact-and
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I-81 runs through downtown Syracuse and replace it with a 
surface road system, and designate and improve a connect-
ing segment of I-481 as the new I-81. The majority of the 
petition alleges violations of SEQRA, and asserts that DOT 
failed to consider cumulative impacts, improperly segmented 
its review, failed to take a hard look at numerous environ-
mental impacts, and failed to select the alternative that mini-
mized or avoided impacts. The petition also asserts violations 
of the Smart Growth Act and the Climate Leadership and 
Community Protection Act. As a final cause of action, the 
petition alleges that DOT violated Environmental Right by 
failing to sufficiently analyze environmental impacts and by 
selecting an alternative with unmitigated adverse impacts. 
In a subsequent supplemental petition, the petitioners also 
sought to require DOT to prepare a supplemental Environ-
mental Impact Statement (EIS) to consider the impacts of 
a major semiconductor manufacturing campus announced 
after the petition was filed.

In its opposition to the petition, the state proposed two 
grounds for denying the Environmental Right claim. First, 
it asserted that Environmental Right does not mandate any 
particular procedure to evaluate if a project might infringe on 
a protected right. Second, the state asserted that compliance 
with SEQRA protected the parties’ and public’s environmen-
tal rights. 

Like the petition, the court’s decision, issued on Feb. 14, 
2023, focused largely on the SEQRA claims. While it dis-
missed most of those claims, it found three shortcomings in 
the FEIS and ordered DOT to prepare an SEIS. With respect 
to the Environmental Right claim, the court summarized the 
parties’ arguments and then, without further discussion, dis-
missed the claim. 

Marte, et al. v. City of New York, et al., Index No. 
159068/2022 (Sup. Ct., N.Y. Co.)

This plenary action, filed in October 2022, seeks to stop 
the construction of a real estate development project known 
as Two Bridges in lower Manhattan. The environmental 
harms alleged in the complaint include structural damage to 
nearby buildings, the secondary displacement of existing resi-
dents, loss of light and air in a neighboring building with un-
protected lot line windows, construction noise, construction 
equipment emissions, air pollution from additional vehicular 
traffic, and lack of community engagement. The plaintiffs al-
lege that the Environmental Right and the SEQRA require 
that the construction of the project be enjoined pending the 
preparation of a supplemental environmental impact state-
ment to study these issues. The state court system, in final de-
cisions that are no longer subject to appeal, rejected two prior 
SEQRA challenges to the EIS that had been prepared for the 
project, but the new complaint alleges that the adoption of 

the argument that FAFE was required to exhaust adminis-
trative remedies; the Environmental Right is in the Bill of 
Rights and not the Environmental Conservation Law, and 
the judiciary is the most appropriate entity to consider claims 
of constitutional violations. The court agreed with FAFE’s ar-
gument that the state cannot rely on enforcement discretion 
as a defense; the allegation is of a constitutional violation and 
neither the state nor its agencies have discretion to violate the 
constitution. 

Of note, in a related action brought by FAFE against the 
town of Perinton and Waste Management relating to approv-
al and operation of the landfill (Fresh Air for the Eastside, Inc. 
v. Perinton, Index No. (Sup. Ct., Monroe Co.)), the court 
likewise denied a motion to dismiss a claim alleging that lo-
cal approvals for and operation of the landfill violated FAFE 
members’ rights under Article I, § 19. The court observed 
that the Environmental Right was adopted after the town 
of Perinton’s approval of the challenged Host Community 
Agreement and does not apply retroactively. However, be-
cause FAFE’s amended petition was filed on March 10, 2022, 
the court declined to dismiss the claim with respect to “events 
occurring after January 1, 2022.” The court cited approvingly 
to the idea that the Environmental Right does not “‘grand-
father[ ]. . .actions previously permitted by government’”2 

where they result in current violations of environmental 
rights, suggesting that the decision is best interpreted to mean 
that, while the Environmental Right cannot be retroactively 
applied to invalidate specific decisions predating its adoption, 
it can be invoked to require remedial orders to correct exist-
ing violations, even if previously approved.

Renew 81 For All, et al. v. NYS Department of 
Transportation, et al., Index No. 007925/2022 
(Sup. Ct., Onondaga Co.)

In the third court decision interpreting the Environmen-
tal Right, the Supreme Court in Onondaga County recently 
dismissed without discussion an Environmental Right claim 
against the New York State Department of Transportation 
(DOT). While the court did not explain the basis for its dis-
missal, DOT had argued that Environmental Right does not 
have procedural requirements and that DOT’s compliance 
with the State Environmental Quality Review Act (SEQRA) 
adequately protected petitioners’ rights and satisfied the En-
vironmental Right.

In a verified petition filed Sept. 30, 2022, Renew 81 for 
All, an unincorporated association of community members, 
and several towns sought to invalidate DOT’s environmental 
review and record of decision in connection with a proposed 
major reconfiguration of I-81 near Syracuse. In short, DOT 
proposed to de-designate the segment of I-81 through Syra-
cuse as an interstate highway, demolish the viaduct on which 
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adequate waste control plan or operations and maintenance 
plan. As an additional cause of action, Seneca Lake Guardian 
also alleges that issuance of the permit was unlawful because 
the waste transfer facility would allow pollutants to enter sur-
face water, yet NYSDEC “failed to consider the impact of the 
permit on Petitioner’s members’ constitutional right to clean 
water and a healthful environment.” Seneca Lake Guardian 
notes the potential for untreated leachate containing PFAS 
to be sent to the Ithaca Area Wastewater Treatment Facil-
ity, which does not treat for PFAS, thus potentially allowing 
PFAS to enter Cayuga Lake, a source of drinking water. In 
the Memorandum of Law accompanying its petition, Sen-
eca Lake Guardian emphasizes that the adoption of Article 
I, § 19, was motivated by concerns about contamination of 
drinking water with emerging contaminants, including spe-
cifically PFAS. 

DEC and County Line responded by filing motions to 
dismiss arguing that Seneca Lake Guardian does not have 
standing, largely because its members lack injury-in-fact. If, 
in response, Seneca Lake Guardian argues in part that Article 
I, § 19, supports standing, this case could become the first to 
consider whether (and if so, how) Article I, § 19, intersects 
with New York standing doctrine.

Case summaries prepared by members of the EELS Task 
Force on Implementation of the Green Amendment, Susan 
Amron, general counsel at the New York City Department of 
City Planning; John Schuyler Brooks, Abramson Brooks LLP; 
Philip E. Karmel, partner, Bryan Cave Leighton Paisner LLP; 
Colin M. Knoer, The Knoer Group PLLC; Robert Knoer, The 
Knoer Group PLLC; and Katrina Fischer Kuh, Haub Distin-
guished Professor of Environmental Law at the Elisabeth Haub 
School of Law.

the Environmental Right, the COVID-19 pandemic and var-
ious other matters constitute a change in circumstances and 
new information that require a supplemental EIS.

In December, the City of New York filed a motion to dis-
miss arguing that: (i) the Environmental Right does not cre-
ate an independent cause of action that replaces the Environ-
mental Conservation Law, including SEQRA; (ii) the city has 
no further discretionary actions to take in connection with 
the project (thereby potentially raising the issue whether non-
discretionary actions, such as issuance of a building permit, 
are subject to a challenge under the Environmental Right); 
(iii) the Environmental Right cannot be applied retroactive-
ly to re-open the SEQRA process that occurred prior to its 
enactment; (iv) the complaint is time barred because it was 
filed more than four months after the Environmental Right’s 
enactment; and (v) the complaint fails to plead a cognizable 
claim under SEQRA.

On the same date, the private developer and another pri-
vate party named as a defendant filed their own motions to 
dismiss. The motions argue that the Environmental Right is 
not self-executing (citing Brown v. New York, 89 N.Y.2d 172 
(1996), which addresses whether a discrimination-related 
civil rights provision of the state constitution is self-execut-
ing) and raises several of the same arguments made by NYC 
summarized above.

In February 2023, the plaintiffs filed their memorandum 
of law opposing the motions to dismiss. In addition to ad-
dressing the SEQRA issues, the plaintiffs argued that NYC, 
having allegedly “contributed to” the violation of plaintiffs’ 
constitutional rights by approving the project and issuing a 
building permit, now has a “nondiscretionary obligation to 
comply with the constitution” and an affirmative “duty to 
take necessary steps to eliminate the violation.”

The court has not yet ruled on the motions to dismiss.

Seneca Lake Guardian v. New York State 
Department of Environmental Conservation et 
al., Index No. EF2022-0533 (Sup. Ct., Tompkins 
Co.)

Another early case may explore whether (and if so, how) 
the Environmental Right changes analysis of standing by en-
vironmental plaintiffs.

In October 2022, Seneca Lake Guardian filed an Article 
78 petition challenging DEC’s issuance of a Solid Waste 
Management Permit for the construction and operation of a 
waste transfer facility in Cayuta to County Line MRF, LLC 
(County Line). In its petition, Seneca Lake Guardian alleges 
that DEC’s issuance of the permit was arbitrary and capri-
cious because County Line’s application did not satisfy several 
statutory and regulatory requirements as it did not include an 

Endnotes
1. New York’s New Constitutional Environmental Bill of Rights: 

Impact and Implications by Scott Fein and Tyler Otterbein, https://
www.albanylaw.edu/government-law-center/new-yorks-new-
constitutional-environmental-bill-rights-impact-and (Feb. 27, 
2023).

2. Decision and Order at 9 (quoting The Impact of the Green 
Amendment A New Era of Environmental Jurisprudence presented by 
Professor Nicholas Robinson at a meeting of the Environmental and 
Energy Law Section).
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https://www.albanylaw.edu/government-law-center/new-yorks-new-constitutional-environmental-bill-rights-impact-and
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Long-Time Member Profile: Karen Mintzer
By Aaron Gershonowitz

For this issue we have focused our long-time member pro-
file on Karen Mintzer, who is a partner at Mintzer Mauch 
PLLC, an environmental, land use, and real estate law firm 
that is certified by New York State, New York City and the 
Port Authority of New York and New Jersey as a Women-
Owned Business Enterprise (WBE). Karen has been active 
in a number of the section’s committees. She is currently the 
co-chair of the Enforcement and Compliance Subcommit-
tee, which sponsored a panel on Civil and Criminal Inves-
tigations and Enforcement of Environmental Law in New 
York State in March 2023, and recently worked with others 
in EELS to develop the section’s comments on the proposed 
revision to the brownfields program.  

Karen’s environmental law experience includes both pri-
vate practice and public service. She began her career as a 
litigator at Stroock, Stroock and Lavan, then practiced en-
vironmental law at Sive, Paget and Riesel, P.C. and Kramer 
Levin Naftalis and Frankel LLP, where she litigated environ-
mental cases and advised on regulatory matters and the envi-
ronmental elements of real estate transactions, land use, and 
permitting. Her public service includes three years as regional 
attorney at DEC Region 2 (covering New York City) and as 
general counsel to the New York State Office of Parks, Recre-
ation and Historic Preservation (OPRHP). This combination 
of public service and private practice experience gives Karen 
a unique perspective when advising clients on environmental 
matters.

In January 2020, Karen co-founded Mintzer Mauch 
PLLC. The firm currently represents real estate developers, 
businesses, not for profits, and New York City and New York 
State agency clients on the full range of environmental issues, 
including litigation, environmental review, permitting, de-
fense of enforcement actions, brownfields, and transactional 
advising. Co-founding a law firm with her partner Helen 
Mauch was the realization of an idea hatched long ago, while 
Karen and Helen were associates in “big law.” Karen is finding 
it very satisfying to see this idea of a women-owned environ-
mental, land use, and real estate law firm become a successful 
reality. Karen noted that several lawyers were kind enough to 
share their law firm establishment experiences with her and 
Helen as they were deciding whether to start their own firm; 
she enjoys paying it forward by speaking to other lawyers 
who are thinking about following suit. Karen also hopes that 
the success of her women-owned law firm may inspire other 
women lawyers to go out on their own.

Some of the more interesting projects Karen has worked 
on have required a combination of her experience represent-
ing private developers and her experience in state govern-
ment. For example, her current work on the development of 
the Hudson Highlands Fjord Trail, a multi-use recreational 
trail extending from Cold Spring to Beacon that will be 
developed on land owned by the state, municipalities, and 
private property, has required her to combine her real estate 
development and environmental regulatory expertise with 
her understanding of how state government works. Karen is 
also working with New York State agency clients on proj-
ects related to the development of renewable energy. Karen 
is particularly proud of her involvement in the establishment 
of the new Shirley Chisholm State Park in southeast Brook-
lyn, New York, while she was general counsel at OPRHP, 
which involved complex negotiations among OPRHP, the 
United States Department of the Interior, and the New York 
City Department of Environmental Protection. The 400-
acre park was developed on a former New York City landfill 
adjacent to Jamaica Bay and offers hiking and biking trails, 
a free bike library, and waterfront access to a neighborhood 
that was sorely lacking in open space. 

Karen loves to travel, most recently to Botswana and 
Zimbabwe, and ski with her husband and two teenaged sons. 
Having been exposed to the vast New York State park system 
while at OPRHP, she is also (slowly) trying to visit the many 
parks she has not yet seen. 

Karen received her B.A., with honors, from Lafayette Col-
lege and her J.D. from Georgetown University Law Center. 

Karen Mintzer
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New Member Profile: Adam Herron
By Keith Hirokawa

It is my extreme pleasure to provide the section with bi-
ographical background for this issue’s new member, Adam 
Herron. Adam is a 2022 summa cum laude graduate of Al-
bany Law School and a 2019 magna cum laude graduate 
of the Oregon State University College of Forestry. He was 
a dynamic, brilliant, and unrivaled student, and NYSBA is 
fortunate to have him as an attorney. 

Adam reports that law school was challenging and en-
lightening. He describes an important moment in law school 
at the end of his first semester: “I was on a boat on a vacation 
with my dad and brother, trying to distract myself from my 
belief that I had probably flunked out of law school despite 
working as hard as I could. My grades trickled in during a 
brief liaison with some wi-fi and I couldn’t believe that the 
opposite had happened and I had done pretty well. After 
that, I knew that if I could keep up the same effort, my hard 
work would pay off in ways I wouldn’t have believed in my 
past life.” 

Despite his humility, Adam was an accomplished law stu-
dent. He was consistently at the top of his class, modeling 
his hard work and leadership for those around him. One of 
his publications, entitled Climate Change and the Water Trap: 
Considering Western Water Policy Through Socio-Ecological 
Trap Theory, is an impressive interdisciplinary look at how 
the allocation of scarce water resources can create a compli-
cated dependency that does not allow for policy reversal or 

reallocation: in some areas, such as agriculture in Arizona or 
domestic water needs in Los Angeles, we find that some wa-
ter allocations have created a dependency on the continuing 
delivery of water, resulting in difficulties allocating the water 
to other pressing needs. Adam’s work is pathbreaking, and I 
have cited his scholarship on several occasions. 

Adam currently serves as an associate attorney at Phil-
lips Lytle, LLP in Albany, where he focuses his practice on 
the energy sector, assisting clients with matters related to 
the development of renewable energy projects, including 
regulatory matters before the New York State Public Service 
Commission and Federal Energy Regulatory Commissions. 
He assists clients with matters related to the development of 
renewable energy projects. He truly enjoys the work: “I like 
being a part of and working with the legal system because 
it permeates our society at a foundational, and even atomic, 
level. Every action and consequence that we take, small or 
large, flows through and is informed by law. To be a part of 
the practice of this system is simultaneously humbling and 
empowering.” 

Adam grew up in southern New Jersey and attended col-
lege in coastal North Carolina. Then he moved to Hawaii “to 
live my dream as an ocean lifeguard and to test myself in the 
large surf.” Adam and his wife have since started a family and 
settled in scenic southern Vermont near the Green Mountain 
National Forest. “My family and I live in a very rural part of 
southern Vermont on an old farm made up of fields, heir-
loom apple trees and sugar bushes of old sugar maples. My 
wife is a lifelong New Englander who had previous success 
in real estate in Hawaii which she carried on when returning 
to Vermont to settle down. I have two young boys who are 
wild, barefooted adventurers and who relish at the chance to 
play music, jump in a canoe, or play in the snow.” In addi-
tion to being a devoted father and husband, Adam spends the 
majority of his time fly fishing, canoeing, and snowboarding, 
while occasionally getting to the coast to keep his love of 
surfing alive.

Adam Herron
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This fourth edition of the Law Student Corner highlights 
students and their work at six law schools. If you know any 
schools or students who would like to participate, please 
email gmickel@law.pace.edu. 

Student Highlight
In February, Pace-Haub Law hosted the 35th annual Jef-

frey G. Miller National Environmental Law Moot Court 
Competition (NELMCC). Over 50 teams competed in this 
year’s competition. In the final round, the team from Co-
lumbia Law School prevailed. The winning team members—
Anne Li, Max Cornell, and Kai Saleem—are featured below.

Meet Anne Li (Columbia, 1L), Max Cornell (Colum-
bia, 1L), and Kai Saleem (Columbia, 1L), the winning 
team of the 35th annual NELMCC, all of whom are first-
year law students. Max, Anne, and Kai shared their experi-
ence in the competition and their future plans.

The trio highlighted different motivations when asked 
why they decided to compete in NELMCC. Max shared 
that he came to law school wanting to learn to protect non-
human life, noting that environmental law was a key tool. 
He selected NELMCC because he wanted to build creative 
arguments muscle in a relevant field. For Kai, competing in 

NELMCC was a chance to bond with other students inter-
ested in environmental law. Anne, on the other hand, was 
not particularly interested in environmental law, but more in 
overlapping social issues, including housing and health. 

All three students found their NELMCC experience to 
be rewarding, even though the brief was extremely challeng-
ing as first-year law students. Kai loved the competition and 
hanging out with her team, while Anne appreciated the op-
portunity to develop her oral advocacy skills with coaches, 
William Donaldson ’24, Jack Jones ’24, and Abby Pelton 
’24, leading up to the competition. Anne also liked that de-
spite having significant errors in their brief, due to them hav-
ing less than one semester of law school under their belts, 
they were able to substantively progress before the competi-
tion. Max found it rewarding to work with both his team-
mates and his coaches.

All three are Public Interest/Public Service (PI/PS) Fel-
lows and hope to work in public interest at some point af-
ter graduation. Max, a former electrical engineer, hopes to 
do impact litigation at a Big Green. Kai, a former state-level 
environmental lobbyist, aims to work on energy regulations 
and policy. Anne, a former employee of the National League 
of Cities, wants to do legislative advocacy for policies related 
to mental health, homelessness, and crisis response. In addi-
tion to Anne, Max, and Kai, many New York law students 
are doing impressive work related to environmental law. 

Work and Advocacy 
After living in an environmental justice community in 

New York City, Lindsay Matheos (CUNY, 2L) became pas-
sionate about environmental law. During law school, Lindsay 
co-founded Indigenous Americans and Law Student Advo-
cates (IALSA) and wrote a paper titled Superfunded: Rethink-
ing Responsible Remediation and Redevelopment of Brownfield 
and Superfund-Adjacent Sites in New York City for a Land Use 
and Community Lawyer course. Specifically, she explored 
“green gentrification” and argued that the phenomenon is 
the byproduct of a confluence of urban planning mecha-
nisms and tax incentives that work together to incentivize 

Curators Brianna Grimes and Gabriella Mickel

Law School

CORNER

mailto:gmickel@law.pace.edu
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• Mia Petrucci (3L, Pace-Haub Law), Animals Too Ugly 
to Protect? The PACT Act Needs an Update, Ecology Law 
Quarterly: Currents.

• Mauren Hartwell (1L, Pace-Haub Law), Local Climate 
Action Planning—The Land Use Perspective, ZPLR 
(forthcoming 2023).

• Haley Pedicano (2L, Pace-Haub Law), Gabriella 
Mickel (Pace-Haub Law and YSE), and John Nolon, 
Constructing a Sustainable Future: Net-Zero Cities, 38 
Nat. Res. & Env’t (forthcoming Summer 2023).

• Gabriella Mickel (‘23, Joint Degree Pace-Haub 
Law and YSE), ESG and Regulated Disclosure, in ESG 
for Legal Professionals (Am. Bar Ass’n.) (forthcoming 
2023).

• Jillian Houle’s (2L, Pace-Haub Law) op-ed, “Less is 
more when it comes to road salt,” was published in the 
New Hampshire Union Leader.

• Krystle Okafor (recent graduate, NYU), Community 
Ownership in New York City: The Housing Development 
Fund Corporation, 30.3 N.Y.U. Env’t L.J. 413 (2022).

• Samantha Daisy (3L, Columbia), Choosing Words 
Wisely: Climate Agreements Viewed Through a Legal 
Contractual Framework, 48.1 Colum. J. Env’t L. 136 
(2022).

• Nicole Franki (3L, Columbia), Regulation of the 
Voluntary Carbon Offset Market: Shifting the Burden of 

irresponsibly large and costly developments in vulnerable 
communities on toxic and neglected land. Lindsay focused 
on the effects of Opportunity Zones, the Brownfield Cleanup 
Program, and Brownfield Opportunity Areas to support her 
argument. Currently, she is also interning with Public Em-
ployees for Environmental Responsibility to support govern-
ment whistleblowers with their environmental claims. This 
summer she will be interning with EPA Region 2. 

Jaclyn Spencer (CUNY, 2L) was a high school history 
teacher in New York City prior to law school. Many of her 
students were living in EJ communities. She saw the impact 
that had on students and their families, so she decided to 
pursue environmental law in hopes of helping address these 
environmental issues in her community. Last summer, Jac-
lyn interned with DEC Region 2 in Queens. She also spent 
time commenting on the PM2.5 levels for the new NAAQS. 
This semester she is interning with the Wilderness Society 
on a project in Alaska. Additionally, Jaclyn co-authored an 
article with CUNY Professor Rebecca Bratspies on the Green 
Amendment that appears in this issue of the Journal.1 Jaclyn 
is looking forward to working for the New York Lawyers for 
the Public Interest in their Environmental Justice Division 
this summer.

Student Publications and Writings

Mariah Bowman (2L, Pace-Haub Law), this year’s stu-
dent chair of NELMCC, wrote an article titled Nonhuman 
Rights: The Case of Happy the Elephant. Her article was ac-
cepted for GW University Law School’s Animals and the An-
thropocene: A Legal Scholarship Symposium. Mariah is not the 
only law student in New York making contributions to legal 
scholarship. 

• Brianna Grimes (2L, Pace-Haub Law), Why Releasable 
Marine Mammals Deserve To Be Released, Chicago-Kent 
J. of Env’t & Energy L. (forthcoming 2023).
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From top, left to right: Hailey Pedicano (Pace Law ’24); Gina Hervey (YSE/Pace 
Law ’24); Colin Pohlman (Lewis & Clark Law ’24); Brianna Grimes (Pace Law ’24); 
Joshua Briggs (Pace Law ’24); Professor Josh Galperin, joint degree coordinator, 
Pace-Haub Law Professor; Brooke Mercaldi (YSE/Pace Law ’24); Allison King 
(Seton Hall Law ’24); Samantha Capaldo (Drake Law ’23); Stephanie Prufer (YSE 
’24); and Maddy Tran (YSE ’24).

Climate Change Mitigation from Individual to Collective 
Action, 48.1 Colum. J. Env’t L. 177 (2022). 

Events

Recent

The annual New Directions in Environmental Law 
(NDEL), organized jointly between the Yale School of the 
Environment and Yale Law School, is back. This year, the 
conference was held in conjunction with the Food Law Stu-

dent Network Conference with the help of Pace|Haub Envi-
ronmental Law from March 31 to April 1, 2023.

The NYU Environmental Law Journal hosted a sympo-
sium titled Building Effective, Sustainable, and Equitable In-
frastructure on April 3. The symposium centered on the im-
pact of recent legal and legislative developments such as the 
Bipartisan Infrastructure Law, Inflation Reduction Act, and 
FY 2023 Omnibus Bill on infrastructure projects. Addition-
ally, the symposium explored the effects of infrastructure on 
aquatic animal life and the required mitigation strategies.

Earlier this year, Cornell’s Environmental Law Society 
hosted a Q&A webinar titled Justice for Victims of Water Pol-
lution featuring Rob Bilott. Bilott is best known for his legal 
battle against DuPont, which led to him being dubbed by 

The New York Times Magazine as “The Lawyer Who Became 
DuPont’s Worst Nightmare.” Since the DuPont case, he has 
continued representing clients who have been harmed by 
“forever chemicals,” such as per- and polyfluoroalkyl (PFAS), 
as a member of Taft Law’s Environmental, Litigation, and 
Product Liability and Personal Injury practices.

On Feb. 10, 2023, the Fordham Urban Law Journal hosted 
its 2023 symposium, titled Building a Greener Future Through 
Urban Sustainability. The symposium explored topics related 

to urban climate adaptation and resilience, 
including flood prevention, electrification of 
the transportation and buildings sectors, ef-
forts to equitably transition to clean energy, 
and other important environmental justice 
considerations. Panelists included scholars, 
government and agency appointees, technical 
experts, and environmental advocates. Vicki 
Arroyo, EPA associate administrator for pol-
icy, also gave a keynote address at the event. 

In December, Pace|Haub Law hosted its 
annual Environmental Law & Policy Hack. 
Schools competing in 2022 were challenged 
to propose innovative private environmental 
governance interventions to spur meaningful 
on-the-ground environmental progress. Four 
finalist teams from University of Vanderbilt 
School of Law, University of Maryland Fran-
cis King Carey School of Law, University of 
Miami School of Law, and a joint Yale School 
of the Environment and Yale School of Man-
agement team were judged by experts in the 
field, including Maria Jose Gutierrez Murray 
(senior director of international programs for 
Tradewater), Roger Martella (vice president, 
chief sustainability officer for General Elec-
tric), and Maram Salaheldin (attorney at law 

on Clark Hill’s Environmental & Natural Resources and In-
ternational Trade practice groups). Ultimately, the University 
of Miami School of Law won and received funds to imple-
ment their winning proposal. 

Endnotes
1. See “Avoiding Mistakes When Implementing the Green 

Amendment.”
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The Dawn of Environmental Human Rights in New York
By Nicholas A. Robinson

On Election Day in 2021, New York’s voters added Section 
19 to the state’s constitutional Bill of Rights. They reaffirmed 
a human birthright to clean air, clean water and a healthful 
environment. New York’s constitutional Bill of Rights now 
guarantees the liberty that “Each person shall have a right 
to clean air and water, and a healthful environment.”1 New 
York’s Legislature had previously concurred, recognizing that 
these rights are “elemental.” At the NYSBA Environment 
and Energy Law Section’s annual meeting on Jan. 25, 2022, 
I was privileged to lecture about A New Era in Environmen-
tal Jurisprudence that this Bill of Rights guarantee provides.2 
Little did I know then that Judge John J. Ark of the Supreme 
Court in Monroe County would later last year cite this lec-
ture in the first judicial decisions applying New York’s new-
ly minted Bill of Rights assurance of a personal freedom.3 
This essay reflects on legal issues that are likely to emerge in  
ongoing adjudication about New York’s environmental right.

There are now four lawsuits pending in New York courts. 
The Elisabeth Haub School of Law at Pace University main-
tains an online environmental right repository with the prin-
cipal pleadings, decisions on motions, and eventually all ju-
dicial decisions as they arrive.4 The repository also provides 
references to analogous rulings in other states that provide 
rights to the environment in their constitutions, as well as to 
decisions in other jurisdictions around the world. Although 
the right to the environment is new to New York jurispru-
dence, for many years other common-law countries are en-
forcing this right, as are other courts around the world. As 

EELS members study and apply the New York right to the 
environment, many issues arise. Not least is that the human 
right to the environment is now also in the domain of human 
rights commissions and legal counsels’ offices for literally all 
state agencies. EELS may be a primus inter pares, given its 
environmental law expertise. However, just as due process 
of law is everyone’s concern, so too the environmental rule 
of law, both embodied in the same New York constitutional 
Bill of Rights. 

The Human Right 
The United Nations General Assembly took note of the 

widespread acknowledgement of the right to the environ-
ment in July of 2022, when it recognized “the right to a clean, 
healthy, and sustainable environment as a human right.”5 
An extensive analysis presented to the U.N. Human Rights 
Commission in Geneva, Switzerland, earlier demonstrated 
that the “vast majority” of nations have already recognized 
the right to a clean and healthy environment in their national 
constitutions and laws.6 Legal scholars in the United States 
also have acknowledged or critiqued these rulings around the 
world.7 Professors James May and Erin Daly have prepared 
a comparative law guide to judicial decisions applying envi-
ronmental rights.8 

It remains to be seen how New York courts will construe 
the constitutional guarantee to a clean and healthy environ-
ment. Because human health and ambient environmental 
situations are comparable around the world, and the du-
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of limitations for constitutional claims (not the four-month 
limitation for CPLR Article 78 claims).16 Judge Ark also 
ruled that the standards for judicial review of a constitutional 
claim are more rigorous than the “arbitrary and capricious” 
standards for administrative law claims. The burden of proof 
lies with the government to establish that it is not infringing 
a constitutionally guaranteed right. This shifts the burden of 
proof that environmental plaintiffs previously had to meet 
to the government defendant. As a corollary to this burden 
of proof, a number of courts abroad have adopted an evi-
dentiary maxim known as in dubio pro natura, which means 
when the evidence or equities are equally balanced, the court 
to respect the right to the environment adopts the finding 
that is most protective of the environment.17

The freedoms enshrined in the Bill of Rights, like due pro-
cess of law, have ancient roots in the Magna Carta of 1215.18 
The environmental rule of law has its origins in the Forest 
Charter of 1217, which Magna Carta produced.19 The hu-
man right to the environment is today considered to be an 
element of due process of law.20 Thus, claims to enforce the 
right to the environment in New York arise also as claims to 
secure due process of law (U.S. Constitution Bill of Rights, 
Articles V and XIV, and New York common law due process). 
When claims are asserted by persons in environmental justice 
settings, they also arise as claims under Article I, § 11 (equal 
protection of the law). Similarly, if a local government acts 
to prevent a person asserting the right to the environment, a 
claim involving freedom of speech arises Article I, § 8, and 
so too if freedom of assembly, to demonstrate for claims en-
vironmental right, is curtailed, claims could arise also under 
Article I, § 9.

Given that the Bill of Rights now includes the fundamen-
tal human right to clean air, water and healthful environ-
ment, it is frankly surprising that Gov. Kathy Hochul and 
state agencies such as the Department of Environmental 
Conservation, and also Attorney General Letitia James and 
the Department of Law, seem to resist making the changes in 
policy and procedure required by Article I, § 19. Judge John 
Ark raised this concern in his Fresh Air for the East Side deci-
sions: “Whether the Green Amendment will be an important 
tool to allow communities to safeguard their environment 
and compel state and local governments to prevent environ-
mental harms is uncertain. Indeed, the vigor of the State’s op-
position to this lawsuit does not bode well for its enforcement 
of the Green Amendment.”21 

Responding to the Paradigm Shift
Judge Ark observed that the “regulatory paradigm in ex-

istence on December 31, 2021, as of January 1, 2022, has 
become a matter of constitutional right.”22 One might expect 
that a local planning board, or bureau chief in the Depart-

ties established by environmental statutes are comparable 
worldwide, it is likely that rulings by New York courts will be 
akin to judicial decisions elsewhere applying environmental 
rights.9 Like other provisions in the Bill of Rights (such as 
freedom of speech or freedom of religion), the Constitution 
expressly prohibits government from trampling on the peo-
ples’ rights, now also for a clean and healthy environment. As 
the Pennsylvania Supreme Court ruled in 2013, these fun-
damental rights “are inherent in man’s nature” and preserved 
rather than created by the Pennsylvania Constitution.”10 The 
Pennsylvania court held that government’s ignorance about 
its actions harming a person’s environmental rights “does not 
excuse the constitutional obligation because the obligation 
exists a priori to any statute purporting to create a cause of 
action.”11 

This right to a clean and healthful environment is a funda-
mental human right, upon which all other human rights de-
pend. The state has a duty to uphold these rights.12 Moreover, 
New York’s right to the environment underscores, indeed el-
evates, all environmental justice claims in New York.13 A gov-
ernment permit that allows environmental harm to persons 
in disadvantaged communities is legally suspect under New 
York’s Bill of Rights. Beyond environmental agencies, the 
New York Human Rights Division, and local human rights 
commissions, have a new legal impetus to bring relief to com-
munities enduring environmental discrimination because of 
race, color, national origin or income. Suits on behalf of each 
person denied clean air or clean water or a healthful environ-
ment may be directed at governmental human rights officials 
who fail to act to ensure observance of these human rights.14 
The reach of New York’s Bill of Rights in Article I, § 19, will 
be surprising.15

Implications of the Initial Environmental Rights 
Rulings

New York’s decisions of first impression interpreting Bill 
of Rights Article I, § 19, deserve thoughtful analysis. Judge 
John J. Ark (Supreme Court, Monroe Co.), independently 
arrived at a determination of law comparable to those of the 
Pennsylvania decision. The case involves longstanding com-
plaints by persons claiming that their right to healthful en-
vironment has been infringed upon by the governmentally 
licensed High Acres landfill in the Town of Perinton. Deny-
ing the motions to dismiss by the New York state Depart-
ment of Environmental Conservation, the judge ruled that 
the right to the environment in New York’s Bill of Rights was 
self-executing, and constituted a nondiscretionary duty on 
the part of all government agencies to fulfill their obligations 
under the Bill of Rights. Accordingly, plaintiffs could seek 
the remedy of mandamus. Moreover, plaintiffs had no ob-
ligation to exhaust any administrative remedies before seek-
ing judicial relief, and could do so within the six-year statute 
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and pleasing to the senses and intellect of man now and in the 
future is a matter of statewide concern.”31 

Under Bill of Rights § 19, governments cannot degrade 
the level of a person’s clean air and water and healthful envi-
ronment. Agencies can take note of existing conditions, since 
they are the baseline below which degradation that impacts a 
person is proscribed. Without assessing the status of the local 
environment, agencies cannot know how their actions may 
cause degradation. SEQRA already requires this pre-action 
assessment, but many agencies have ignored this duty. Such 
avoidance of this legal duty is at the root of many affronts to 
environmental justice. 

When applying the right to the environment in context, 
Judge Ark provided a framework for judicial decision-mak-
ing: “In adjudicating and applying the Green Amendment, it 
may be necessary to have a two-prong test: First, did the gov-
ernment action comply with the applicable statute? Second, 
did the government action violate a person’s constitutional 
‘rights to clean air and water and a healthful environment’?”32 
If failure to adhere to a statutory duty is found, then a court 
may not need to reach the constitutional claim. In assessing 
the claim under the Bill of Rights, with the strict scrutiny 
appropriate when called upon to preserve the persons’ rights, 
Judge Ark’s test involves three considerations: (a) any agency’s 
infringement on an environmental right must be justified by 
a compelling state interest (not business as usual, or mere 
economic advantage); (b) the proposed agency conduct must 
demonstrate that it is the least intrusive (like the alternatives 
analysis required under SEQRA, or showing over-all the act 
is not regressive), and (c) the action claimed to be a com-
pelling state interest must still be consistent with the non-
degradation and hold harmless the person’s environmental 
human rights (as in equal protection and environmental jus-
tice instances). Just plaintiffs will need to assemble substantial 
evidence that the government is degrading the air and water 
to their detriment, so defendants will face a daunting task to 
claim their act is compelling. There is not likely to be a large 
volume of environmental rights cases. If agencies reassessed 
how they respect each person’s environmental rights, litiga-
tion could be avoided altogether.

The Duties of the Executive Branch
Article IV, § 3 of the New York Constitution obliges the 

governor to ensure that the “laws are faithfully executed.” The 
Executive Chamber should take stock of how manufacturing 
enterprises have learned to comply with environmental laws 
over the past decades. They created their own environmental 
management systems, known as EMS.33 EMS allow any or-
ganization to adjust their operations to conform with legal 
norms for environmental stewardship.34 Successful manufac-
turing enterprises also follow the environmental audit pro-

ment of Environmental Conservation, both understaffed and 
lacking sufficient resources to handle their respective work-
loads, might resist the paradigm shift. Certainly, the private 
sector in New York, including real estate developers, did not 
welcome the likelihood of a paradigm shift, as they lobbied 
hard against adoption of the Green Amendment in 2021. 
But that was then. As Prof. Rebecca Bratspies put it: “This 
changes everything.”23 Nonetheless, state and local agencies 
appear to be ignoring the implications of the state’s human 
right to the environment. 

All in state government should take note of Judge Ark’s 
thoughtful opinions delivered at the end of 2022. Judge Ark 
ruled, “Complying with the Constitution is not optional for 
a state agency, and is thus nondiscretionary and ministerial.” 
It is incumbent on state and local government agencies to 
exercise their due diligence to plan to ensure that they respect 
each person’s environmental human rights. To do otherwise 
is to reject democracy. As Judge Ark put it, “The voters of 
this State have empowered impacted citizens to bring a Green 
Amendment case when their right to breath clean air and live 
in a healthful environment has been violated.”24

New York’s environmental right effectively withholds 
from each government agency any authority to violate each 
person’s right to clean air and water and healthful environ-
ment. When 70% of New York’s voters adopted these words, 
they understood their plain meaning. Legislative sponsors 
made clear they wish the Green Amendment to be concise, 
akin to expressions of due process or free speech rights.25 
Environmental rights guarantee the right to life, which our 
era of climate change, biodiversity loss and chemical pollu-
tion places in some peril.26 The birth rights to breathe clean 
air, have clean water, and live in a healthful environment are 
widely regarded as natural rights.27 As is amply clear from ap-
plications of process of law, courts ascribe more precise mean-
ings to the basic liberties in the Bill of Rights in context of the 
government’s act of trespass. 

Objective criteria exist for the bench and bar, and govern-
ment officials, to provide concrete meaning to clean air and 
water and a healthful environment. First, it’s fundamental to 
human rights law that the law can countenance no backslid-
ing from levels of protection currently in place. This is the 
non-regression principle.28 It has concrete meaning in the 
context of environmental law, for example the non-degrada-
tion of water quality norm that underpins the Clean Water 
Act and New York’s water quality standards.29 It is evident 
in the duty to identify and adopt substantive mitigation of 
adverse effects under the State Environmental Quality Re-
view Act (SEQRA).30 SEQRA also emphasizes the progres-
sive nature of government’s objective, to improve and sustain 
improved conditions: “The maintenance of a quality environ-
ment for the people of this state that at all times is healthful 



NYSBA  The New York Environmental Lawyer  |  2023  |  Vol. 41  |   No. 1 33    

Nicholas A. Robinson is Univer-
sity Professor for the Environment 
at Elisabeth Haub School of Law at 
Pace University.

cesses provided by the International Standards Organization 
(ISO).35 The ISO 14,000 guidance series included provisions 
for independent audits of companies’ environmental com-
pliance procedures.36 In the course of doing so, they were 
able to streamline operations, minimize waste streams, and 
modernize their operations.37 It is time for government agen-
cies to follow the best practices being used routinely by the 
private sector. 

There are consultancies and training programs for EMS 
and ISO 14,000. Gov. Hochul, or the executive of any agen-
cy, can enlist these services to establish an EMS that aims 
to ensure that the governmental entity complies with New 
York’s environmental rights. Rather than opposing the right, 
as Judge Ark experienced, the Department of Law should 
counsel state agencies to review their operations to ensure 
compliance with the human rights, including the right to the 
environment. Gov. Hochul should issue an Executive Order 
that each state agency adopt an appropriate EMS that ensures 
environmental rights are honored. There is a substantial prac-
tice for lawyers and environmental consultants in helping 
agencies learn to observe each person’s environmental rights. 

Arguably, New York voters are distressed that their state’s 
ambient environmental quality continues to decline. They 
amended the Bill of Rights to secure their environmental lib-
erty, a right to life. The incremental and cumulative impact of 
many pollutants or adverse land use changes add up. Govern-
ments are not preventing degradation. Many voters doubtless 
consider it a “crime” that their shared environment is being 
harmed by economic interests and temporizing, insufficient 
government regulation. The Bill of Rights, at least, now guar-
antees each person a right that she or he can bring to a court 
to vindicate. 

Is it the dawn of a shift in how New York rebalances 
the equities toward affirming the right to life? Governmen-
tal agencies have tools to welcome the change, or, as Judge 
Ark experienced, to fight to preserve their prerogatives and 
discretion to affirm business as usual. Ultimately, the Bill of 
Rights is in the hands of judges. Meanwhile, Gov. Hochul 
and Attorney General James have every opportunity to chart 
the paths to enable all governmental agencies to accept their 
human rights obligations. 

The Bill of Rights’ paradigm shift in New York requires 
no less. 
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Avoiding Mistakes in Implementing New York’s Green 
Amendment
By Jaclyn Spencer and Rebecca Bratspies

In November 2021, New Yorkers voted overwhelmingly 
to amend Article I of the State Constitution—the Bill of 
Rights.1 The newly added Article I, § 19 is very short—just 
one sentence. In its entirety, the amendment reads: “Each 
person shall have a right to clean air and water, and a health-
ful environment.”2 This language, commonly called “the 
Green Amendment,” is both sweeping and simple. It guar-
antees all New Yorkers the constitutional right to live, work, 
and play in communities that are safe, healthy, and free from 
harmful environmental conditions. Assemblymember Steve 
Englebright, the amendment’s primary sponsor, described 
these basic environmental rights as “an elementary part of 
living in this great state.”3 Bold words indeed, reflecting the 
amendment’s potential to generate sweeping legal change 
that delivers environmental justice to long-suffering, disad-
vantaged communities.4 In adding this provision to the state 
constitution, New York joins a broader social consensus on 
environmental rights across the United States5 and around 
the world.6 Indeed, soon after New York amended its con-
stitution, the United Nations General Assembly recognized 
the right to a clean, healthy and sustainable environment as a 
universal human right.7

Now that the New York Constitution has been amended, 
certain legal questions emerge immediately. Most pressingly, 
New Yorkers need to know whether Article I, § 19 is self-
executing (meaning that it gives rise to a constitutional cause 
of action on its own) or whether it requires implementing 
legislation. A second pressing question is what this consti-
tutional amendment means for how the Department of 
Environmental Conservation (DEC), as well as other state 
agencies and local government authorities, should incorpo-
rate constitutional environmental protections as they exercise 
their authority to implement the state’s suite of existing envi-
ronmental laws and regulations.8 

Although there are other states with environmental pro-
visions in their constitutions,9 only the Pennsylvania and 
Montana, and now New York, constitutions contain “Green 
Amendments”—constitutional provisions that put environ-
mental rights on par with other fundamental social and po-
litical rights like freedom of speech, freedom of religion, and 
property rights.10 Thus, as New York begins the process of 
fleshing out the contours of its own Green Amendment, it 
makes sense to look for lessons and models in Pennsylvania 
and Montana.

Indeed, the language is strikingly similar in all three state 
constitutions. Where the New York Constitution affirms that 
everyone has “a right to clean air and water, and a health-
ful environment,”11 Montana recognizes “the right to a clean 
and healthful environment” as an inalienable right.12 Penn-
sylvania’s constitutional right is arguably broader because it 
includes “scenic, historic, and esthetic values” but it begins 
with the same unadorned statement that “[t]he people have a 
right to clean air, pure water, and to the preservation” of the 
environment.13 This Pennsylvania provision, like New York’s 
Article I, § 19, is contained in the state’s Bill of Rights.14

The analogy is not perfect. There are significant differences 
between New York’s new constitutional environmental provi-
sion and the Pennsylvania and Montana constitutional provi-
sions, both of which were adopted more than 50 years ago as 
part of the first wave of environmental legal protections fol-
lowing the first Earth Day.15 Most notably, both Pennsylva-
nia16 and Montana17 included public trust provisions in their 
constitutional environmental provisions. New York’s Green 
Amendment does not, though the Adirondacks Forever Wild 
provision arguably serves some of the same functions, albeit 
in a more limited capacity.18 Despite this difference, there is 
much to learn from how Pennsylvania and Montana have 
interpreted their Green Amendments. 

1. Is New York Constitution’s Article I, § 19  
Self-Executing? 

Constitutional provisions are said to be self-executing if 
they go into effect immediately after being created, without 
the need for implementing legislation.19 By contrast, a non-
self-executing provision would require legislative implemen-
tation before it could be enforced by a court. Because the 
Green Amendment is found in the Bill of Rights in the New 
York Constitution, answering the self-executing question 
should be relatively easy. 

Pennsylvania’s history with its Green Amendment seems 
quite helpful in showing why New York’s Green Amendment 
is self-executing. Like Article I, § 19, the Pennsylvania Con-
stitution contains a clear statement recognizing environmen-
tal rights as fundamental rights. 

Given the similarities among these provisions, and their 
common location in the Bill of Rights, looking to Pennsyl-
vania makes sense. In particular, looking to the tortuous his-
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tionally protected fundamental rights that are by design self-
executing and must be upheld and protected by the govern-
ment.37 This means that the right to clean air, water, and a 
healthy environment is guaranteed to everyone in New York, 
and the Green Amendment will apply in any case when the 
state, its agencies, or local governments do not respect these 
rights.

2. How Does the Green Amendment Affect Inter-
pretation of Existing Law and Regulation in 
New York?

The question of how to interpret the intersection of New 
York’s Green Amendment and pre-existing environmental 
laws can similarly benefit from the lessons learned in Penn-
sylvania and Montana. In answering this question, New York 
should be guided by the principle that “neither the legislature 
nor an executive agency can define a constitutional right. The 
constitutional right exists independent of the implementing 
legislation of regulation, not the other way around.”38 

An early case brought under Pennsylvania’s Green Amend-
ment, Payne v. Kassab (1973),39 offers a cautionary lesson. In 
Payne, the Pennsylvania Commonwealth Court expressed 
concerns that interpreting Article I, § 27 to allow the public 
to broadly challenge agency environmental decision-making 
would open a floodgate of litigation. The court therefore ar-
ticulated a three-part test for how courts should review agen-
cy decisions challenged under the Green Amendment. The 
Payne test had three components: 

(1) Was there compliance with all applicable stat-
utes and regulations relevant to the protection of the 
Commonwealth’s public natural resources?

(2) Does the record demonstrate a reasonable effort to re-
duce the environmental incursion to a minimum? 

(3) Does the environmental harm which will result from 
the challenged decision or action so clearly outweigh the 
benefits to be derived therefrom that to proceed further 
would be an abuse of discretion?40

This test set an extremely low bar for constitutionality, an-
choring the constitutional analysis in compliance with exist-
ing law. Under the Payne test, merely complying with existing 
law and regulation was enough to ensure that virtually every 
environmental decision would pass constitutional muster.41 

It was not until the 2013 plurality decision in Robinson 
Township v. Commonwealth that the Pennsylvania Supreme 
Court revised this analysis, recognizing that the Green 
Amendment imposed a duty on both the Legislature and ex-
ecutive to refrain from actions that unduly infringed upon 
environmental rights protected in Article I, § 27.42 Four years 
later, in Pennsylvania Environmental Defense Foundation v. 

tory of Pennsylvania’s Green Amendment can help New York 
avoid the errors of judicial interpretation that stymied full 
implementation of Pennsylvania’s Green Amendment for its 
first few decades. 

An early case interpreting Pennsylvania’s Article I, § 27 
clouded the issue of whether the Green Amendment was self-
executing. In Commonwealth v. National Gettysburg Battle-
field Tower, Inc.,20 decided soon after the Green Amendment’s 
ratification, Pennsylvania sued under the Green Amendment 
to enjoin construction of an observation tower on private 
land overlooking Gettysburg Battlefield National Park. The 
trial court ruled that the amendment was self-executing, but 
declined to grant injunction.21 Both rulings were upheld on 
appeal.22 At the Pennsylvania Supreme Court, there was a 
majority for refusing the injunction, but no agreement on 
whether the Green Amendment was self-executing.23 Three 
justices would have denied the injunction on the ground that 
the amendment was not self-executing.24 Two other justices 
concurred that the injunction should be denied, but explicitly 
stated that they did not join the plurality’s reason for denying 
the injunction.25 Two other justices dissented on the ground 
that the Green Amendment was self-executing.26 There was 
thus no majority on the question of whether the environmen-
tal rights amendment was self-executing.27 While this should 
have left intact the lower court decision that the amendment 
was self-executing,28 it instead laid the groundwork for the 
erroneous conclusion that the Green Amendment was not 
self-executing.29 One scholar of Pennsylvania constitutional 
law mused that perhaps the case “led lawyers and judges to 
view section 27 as entirely a grant of governmental authority, 
and not as a limitation on that authority.”30 It took another 
40 years, until Pennsylvania Environmental Defense Founda-
tion v. Commonwealth, for the Pennsylvania court to unam-
biguously clarify that Article I, § 27 was self-executing.31 

Given the looming climate crisis, we do not have 40 years 
to play with. New York should learn from Pennsylvania’s er-
rors and clarify immediately that the Green Amendment is 
self-executing. Corporate defendants are resistant to this idea 
and have suggested that environmental rights are not self-
executing.32 It will be up to New York courts to reject this 
erroneous interpretation and affirm that the right is in fact 
self-executing.33 This seems to be happening. In Fresh Air for 
the East Side, the first case raising a claim under New York’s 
Green Amendment, the court rejected the invitation from 
regulated industry to find that § 19 was not self-executing.34 

Instead the court noted that in New York constitutional 
provisions are presumptively self-executing, and specifically 
found § 19 to be self-executing.35 

This ruling, which is in line with how New York courts 
treat other rights enshrined in Article I, seems likely to stand 
on appeal.36 Environmental rights thus join other constitu-
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case involved a challenge to Montana’s Department of En-
vironmental Quality (DEQ) policy of allowing mine waste 
discharge into streams and rivers with no environmental re-
view.54 The petitioners argued the Montana Constitution’s 
Article II, § 3 guarantee of a “fundamental right to a clean 
and healthful environment” required that such decisions be 
subject to strict scrutiny, and that this constitutional guaran-
tee, read in conjunction with the state duty to maintain the 
environment contained in Article IX, § 1, allowed Montana 
to act prospectively to prevent pollution before it occurred.55 

The Supreme Court agreed, concluding that these two parts 
of Montana’s Constitution “were intended by the constitu-
tion’s framers to be interrelated and interdependent and that 
state or private action which implicates either, must be scru-
tinized consistently” using strict scrutiny.56 The court further 
determined that the “intention was to provide language and 
protections which are both anticipatory and preventative.”57 

Recently, the Montana Supreme Court further under-
scored the state’s obligation to protect the environment un-
der the Green Amendment. In Park County Environmental 
Council v. Montana Department of Environmental Quality,58 

the court ruled that state environmental permitting processes 

Commonwealth,43 the Pennsylvania Supreme Court explicitly 
rejected the Payne test, finding that “it strips the constitu-
tional provision of its meaning.”44 

In Pennsylvania Environmental Defense Foundation, the 
Pennsylvania Supreme Court made it clear that compliance 
with existing law did not answer the question of constitution-
ality under the Green Amendment. Rather, the court specifi-
cally stated that the constitutional right “places a limitation on 
the state’s power to act contrary to this right, and . . . any laws 
that unreasonably impair the right are unconstitutional.”45 

Thus the constitutional right exists independent of the imple-
menting legislation or regulation.46 In other words, the court 
rejected the proposition that because “an environmental law 
was created by the legislature, then by extension the law met 
the constitutional standard.”47

Montana grappled with similar questions about the effect 
of its Green Amendment on existing law. Like Pennsylvania, 
the state spent decades digging itself out from some early le-
gal decisions that greatly weakened their Green Amendment. 
In 1976, the Montana Supreme Court decided Montana 
Wilderness Association v. Board of Health & Environmental 
Sciences, in which the court seemed to hold that compliance 
with pre-existing law was enough to satisfy the requirements 
of the Green Amendment.48 The dissenting opinion rightly 
objected that this decision took the teeth out of the Green 
Amendment, bemoaning that under the majority reasoning 
“the inalienable right of all persons to a clean and healthful 
environment guaranteed by Montana’s Constitution confers 
a right without a remedy. . .”49

Similarly, in 1979, in Kadillak v. Anaconda Co., the court 
assessed the relationship between constitutional environ-
mental rights and the Montana Environmental Policy Act 
(MEPA), which had been enacted the year before the con-
stitutional amendment.50 In this case, Butte residents sought 
to force the state to conduct an Environmental Impact State-
ment (EIS) before issuing a permit for disposal of mining 
waste.51 In rejecting the claim that an EIS was constitution-
ally required, the Montana Supreme Court relied wholly on 
case law that pre-dated the Green Amendment. Asserting 
that “there is no evidence that MEPA was enacted to imple-
ment the new constitutional guarantee of a ‘clean and health-
ful environment,’”52 the court therefore refused to re-inter-
pret the state’s obligations under MEPA in light of the Green 
Amendment. 

In the wake of Kadillak and Montana Wilderness Asso-
ciation, little happened under Montana’s eviscerated Green 
Amendment for the next two decades. In 1999, however, the 
Montana Supreme Court breathed new life into the Green 
Amendment in a case called Montana Environmental Infor-
mation Center v. Department of Environmental Quality.53 This 
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Monroe County court faced and rejected claims that the con-
stitutional right enshrined in Article I, § 19 was coterminous 
with existing law. 

In Fresh Air for the Eastside, defendants claimed “that 
compliance with a permit issued by the Department of En-
vironmental Conservation constitutes compliance with the 
constitutional environmental right.”69 In refusing to dismiss 
the claim, the court noted that “[c]omplying with the con-
stitution is not optional for a state agency.”70 Indeed, the 
Constitution is the blueprint for governance in the state,71 

and the executive branch of government has a constitutional 
obligation to ensure that the “laws are faithfully executed.”72 

A new constitutional amendment has vastly different conse-
quences for this duty than those that would flow from the 
more ordinary enactment of new legislation.73 As such, the 
court ruled that environmental plaintiffs had properly stated 
a cause of action against the state of New York under the 
Green Amendment vis-à-vis the state’s failure to adequately 
regulate a landfill alleged to be creating a nuisance.74 

While some have raised concerns that the Green Amend-
ment could be used to upend the state’s environmental deci-
sion-making entirely,75 the second New York court to enter-
tain a claim under New York’s Green Amendment set some of 
those concerns to rest.76 Despite an invitation from plaintiffs 
to use the new constitutional provision to rewrite review of 
agency decision-making, the Renew 81 for All v. New York 
court used an ordinary “hard look” analysis to assess the ad-
equacy of the Department of Transportation’s EIS for a pro-
posed bypass reconstruction near Syracuse.77 The court de-
nied the constitutional claim without further comment.78

Indeed, it seems most likely that the Green Amendment’s 
impact will be felt most in the context of assessing cumu-
lative impacts, ensuring environmental justice, and regulat-
ing emerging contaminants. However, the amendment will 
also have a role in ratcheting up pollution standards overall 
and will likely give new impetus to nuisance-based claims of 
environmental harms. DEC will need to reconsider how to 
implement its existing mandates under New York’s Environ-
mental Conservation Law79 in light of its obligation to com-
ply with the Green Amendment. Where SEQRA balances 
environmental considerations with economic factors, there 
is now a constitutional imperative for ensuring a healthful 
environment. Indeed, the Fresh Air for the Environment court 
particularly noted that all state agencies and local govern-
ments “are obliged to respect [the Green Amendment] and 
to interpret their duties in a way that ensures a person’s envi-
ronmental rights will be respected. . . . The fundamental right 
serves as a guide to agencies in interpreting their duties.”80 

Practically, this means that as DEC, or any agency, imple-
ments its obligation to “consider the significant adverse en-

failed to fulfill Montana’s constitutional right to a “clean and 
healthful environment” because they did not include an-
ticipatory and preventative mechanisms in their legal frame-
works.59 The court invalidated a 2011 amendment to the 
Montana Environmental Policy Act that purported to bar 
courts from issuing injunctions or otherwise suspending per-
mits found to have been issued in violation of environmental 
laws.60 The unanimous court found that this legislative provi-
sion violated the state’s constitutional obligation to provide 
environmental review and protection before approving activi-
ties with the potential to degrade Montana’s environment.61 

This decision made it clear that Montana’s constitutional 
mandate includes a duty to prevent environmental harms. 

Perhaps the most interesting case under the Montana con-
stitution is Held v. Montana, a case brought by Our Chil-
dren’s Trust on behalf of a group of 16 young people.62 This 
case alleges that Montana’s fossil fuel energy system is violat-
ing their right under the Montana constitution to a stable 
climate as part of a clean and healthful environment.63 Aside 
from alleging that the specific environmental harms associ-
ated with climate change violate their constitutional rights, 
these plaintiffs also argue that the provision in the Montana 
Environmental Policy Act that prevents environmental re-
view from considering “actual or potential impacts that are 
regional, national, or global in nature”64 (the so-called Cli-
mate Change Exception) violates Articles II and IX of Mon-
tana’s Constitution. 

This lawsuit not only invokes the constitutional right to 
clean and healthful environment, but also relies on language 
in the Montana Constitution explicitly recognizing the rights 
of future generations. In August 2021, a Montana district 
court ruled that the youth plaintiffs had standing under the 
state constitution.65 The case is currently scheduled for tri-
al beginning in June of 2023.66 There is no direct climate 
corollary in New York; indeed the Climate Leadership and 
Community Protection Act requires that every state agency, 
including DEC, assess whether their actions to issue permits 
are consistent with the state’s goal of reducing greenhouse gas 
emissions.67 However, this case may be instructive for how 
New York should reconsider categories of decisions that are 
currently categorically exempted from environmental review, 
particularly land use decisions. 

3. Lessons to Learn

New York can learn from both the Pennsylvania and 
Montana examples and avoid their mistakes by recognizing 
that the Green Amendment disrupts the status quo and re-
quires more stringent environmental decision-making under 
the National Environmental Policy Act (NEPA) and the New 
York State Environmental Quality Review Act (SEQRA).68 

And, so far, New York courts seem to be doing just that. In 
the first case brought under New York’s Green Amendment, a 
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vironmental impacts of any discretionary actions [and] miti-
gate such impacts to the maximum extent practicable,”81 the 
balance of what kinds of impacts are deemed “adverse” and 
“significant” may change, as well as what kinds of mitigation 
are considered “practicable.” While this new balance is un-
likely to result in “environmental protection at all costs,” 82 

implementing the Green Amendment will require significant 
changes to business as usual. One area likely to see immedi-
ate change is the range of projects that are currently treated 
as exempt from environmental review under SEQRA. The 
Green Amendment now provides an independent mandate 
for assessing and mitigating environmental impacts, regard-
less of statutory or regulatory exemption. 

There are currently two cases asking courts to assess pre-
cisely this question. The first, brought on behalf of residents 
in New York City’s Chinatown and the Lower East Side, 
challenges the Two Bridges Large Scale Residential Develop-
ment on the ground that the SEQRA EIS process did not 
adequately protect residents’ constitutional environmental 
rights.83 Because the EIS was concluded before enactment of 
the Green Amendment, this case may be an important test 
of the amendment’s reach. In the second case, community 
members are suing the State of New York and Norlite LLC 
alleging that regulators have allowed the company to operate 
a hazardous waste incinerator in a manner that, inter alia, 
violates their constitutional rights to clean air and a healthful 
environment.84 This case may be an important test case for 
how much additional heft the Green Amendment gives to 
environmental justice communities complaining of lax state 
enforcement that puts their health and welfare in jeopardy. 

Conclusion
The next few years will see New York defining the con-

tours of its Green Amendment. There will undoubtedly be 
many other cases brought, and the courts’ decisions will flesh 
out who can bring actions, how their claims will be analyzed, 
how these rights will be enforced, and what sort of penalties 
may be used. In the interim, state agencies and local govern-
ments have an independent duty to reconsider their existing 
practices in light of the environmental rights that the amend-
ment guarantees to each person. They should embrace this 
responsibility, rather than seek to avoid it.

Ensuring each person’s constitutional right to clean air, 
clean water, and a healthful environment will require changes 
in governmental operations. Learning from early mistakes in 
Pennsylvania and Montana can help New York get a jump 
start on successful implementation. Together with the new 
Cumulative Impacts law, and the CLCPA’s focus on disad-
vantaged communities, the Green Amendment requires pro-
active consideration of how to build positive environmental 
change. 
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Extreme Heat Meets Environmental Injustice: Policy 
Solutions To Help Disadvantaged Communities Battle 
the Urban Heat Island Effect
By Ivonne Norman and Jose Almanzar

Those blistering summer days just seem to feel extra hot 
in New York City. That suffocating feeling is indeed a harsh 
reality. In fact, some parts of urban environments may be 
15°F to 20°F hotter than other areas during the mid-after-
noon in the summertime.1 This phenomenon is known as 
the “urban heat island effect” and it disproportionately and 
negatively impacts disadvantaged communities.2

On one hand, the urban heat island effect can be attrib-
uted to climate change. Others might attribute the phenom-
enon to man-made issues, the most egregious being poor 
urban planning. However, it is the authors’ opinion that ex-
treme heat’s disproportionate impact on environmental jus-
tice communities is,  in large part, a byproduct of the racist 
“redlining” housing lending practices of the 1930s. A 2020 
peer-reviewed study concluded that formerly redlined neigh-
borhoods of nearly every city studied were significantly hot-
ter than the non-redlined neighborhoods.3 Other research 
has supported this revelation.4 

For overburdened communities, the prolonged exposure 
to extreme heat can have serious consequences. In severe cas-
es, heat islands can be fatal to vulnerable populations such as 
infants and the elderly. Indeed, extreme heat is responsible 
for more American deaths each year than any other weath-
er-related hazard.5 Recognizing the public health and other 
negative impacts of urban heat islands, policymakers are pro-
posing measures to help mitigate this issue. 

This article will provide a brief overview of the urban heat 
island effect and its severe consequences on environmental 
justice (EJ) communities. It will also explore how existing 
federal and New York state policies are helping to address 
the issue. 

The Urban Heat Island Phenomenon
Built environments experience higher temperatures than 

their surrounding rural counterparts. As a result of the “al-
bedo effect,” the use of concrete and asphalt, as well as the 
prevalence of paved roadways, serve to absorb and retain—
rather than reflect—the sun’s heat.6 While heat islands are 
heavily influenced by albedo, other factors such as lack of 
greenery and trees and building height contribute to higher 
surface temperatures.7 

This effect is magnified in urban environments, which 
characteristically contain numerous tall buildings and expe-
rience higher population density. Furthermore, green space 
and concrete also are not distributed evenly across cities, 
which results in the creation of “micro heat islands” within 
a city. These are the low-income and diverse neighborhoods 
lacking vegetation or tree canopy that are suffering the most 
from extreme heat.

A study conducted by Columbia University’s Climate 
School in the summer of 2021 revealed that Inwood, Wash-
ington Heights and the South Bronx (neighborhoods popu-
lated predominantly by low-income or diverse populations) 
had higher temperatures than other surrounding (wealthier) 
neighborhoods. For example, a data collection from 3 to 
4 p.m. near Central Park West measured between 80 and  
82 °F while parts of the South Bronx and Northern Man-
hattan were between 88 and 89 °F. In the evening hours, 
temperatures were about four degrees higher in those hotter 
neighborhoods.8 

Public Health Concerns and Other Ramifications
Residents trapped in heat islands have suffered cumulative 

impacts for decades and the ripple effects are endless. Chronic 

2 

space and concrete also are not distributed evenly across cities, which results in the 
creation of “micro heat islands” within a city. These are the low-income and diverse 
neighborhoods lacking vegetation or tree canopy which are suffering the most from 
extreme heat. 

A study conducted by Columbia University’s 
Climate School in the summer of 2021 
revealed that Inwood, Washington Heights 
and the South Bronx (neighborhoods 
populated predominantly by low-income or 
diverse populations) had higher temperatures 
than other surrounding (wealthier) 
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Public Health Concerns and Other Ramifications 

Residents trapped in heat islands have suffered cumulative impacts for decades and 
the ripple effects are endless. Chronic health problems and exacerbation of mental 
illness are most common. Preventable heat-related illnesses also include heat strokes, 
respiratory issues, dehydration, and death.9 Other issues include a higher demand for 
electricity, which leads to excessive electricity consumption resulting in rolling blackouts 
and power outages. Power outages may also cause food poisoning from spoilage, 
carbon monoxide poisoning from generators, and death due to failure of medical 
equipment. 10 

When the outdoor temperatures are unbearable, urban residents impacted by extreme 
heat communities seek refuge indoors. Unfortunately, disadvantaged communities 
generally have less access to temperature-regulated spaces. Residents with air 
conditioning units may be unable to afford the added utility costs and often choose to 
brave the heat thereby worsening pre-existing asthma or epileptic seizures. Others may 
choose to leave their doors and windows open in futile efforts to alleviate the heat 
making them susceptible to crime.11   
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President Biden’s Justice40 Initiative, which directs that 40% 
of climate funding be allocated to disadvantaged communi-
ties.13 The EPA is already actively seeking ways to distribute 
these funds to overburdened communities. One initiative 
is the EPA’s Environmental Justice Collaborative Problem-
Solving Program (EJCPS) with an estimated $30 million in 
grants for community-based nonprofits working to address 
local environmental and public health issues. Funds from 
this program will hopefully include efforts focused on ad-
dressing extreme heat.14 

The EPA also recently announced the availability of $550 
million from IRA funding to expedite investments through 
the EPA’s new Environmental Justice Thriving Communities 
Grantmaking (EJ TCGM) program. This program will award 
up to $50 million to 11 entities to serve as grantmakers “for 
projects and capacity building efforts addressing local envi-
ronmental and public health issues.” While at first blush the 
EJ TCGM program appears focused on reducing pollution, 
we envision that many qualifying projects could focus on ex-
treme heat, which is undoubtedly a “local environmental and 
public health issue.” The deadline for nonprofits—or part-
nerships between nonprofits, Tribal Nations, and academic 
institutions—to apply for these grants was May 31, 2023.15

Other programs include $2.3 billion in FEMA funding 
for its Building Resilient Infrastructure and Communities 
(BRIC) program to help disadvantaged communities in-
crease resilience to environmental hazards including extreme 
heat. FEMA is also providing $385 million through the 
Low-Income Home Energy Assistance Program (LIHEAP) 
to facilitate efficient air conditioning equipment, community 
cooling centers, and assistance with household energy costs. 
The Extreme Heat Interagency Working Group under the 
National Climate Task Force is advancing other efforts, in-
cluding National Oceanic and Atmospheric Administration’s 
(NOAA) community-led urban heat island mapping cam-
paign. The Occupational Safety and Health Administration 
(OSHA) is also setting federal standards to protect workers 
from heat-related illness caused by occupational heat expo-
sure.16 On Feb. 9, 2023, a coalition of seven Attorneys Gen-
eral, including New York state, urged OSHA to promulgate 
emergency temporary standards by May 1, 2023.17 

New York State Laws

Green Amendment

The state’s new Environmental Rights Amendment (a/k/a 
the Green Amendment) appears to be the most prominent 
law that could be used to hold the government accountable 
for extreme heat issues. Ratified by majority vote on Nov. 
2, 2021, the constitutional amendment took effect on Jan. 
1, 2022. The Green Amendment guarantees New Yorkers “a 
right to clean air and water, and a healthful environment.”18

health problems and exacerbation of mental illness are most 
common. Preventable heat-related illnesses also include heat 
strokes, respiratory issues, dehydration, and death.9 Other is-
sues include a higher demand for electricity, which leads to 
excessive electricity consumption resulting in rolling black-
outs and power outages. Power outages may also cause food 
poisoning from spoilage, carbon monoxide poisoning from 
generators, and death due to failure of medical equipment.10 

When the outdoor temperatures are unbearable, urban 
residents impacted by extreme heat communities seek refuge 
indoors. Unfortunately, disadvantaged communities gener-
ally have less access to temperature-regulated spaces. Resi-
dents with air conditioning units may be unable to afford 
the added utility costs and often choose to brave the heat 
thereby worsening pre-existing asthma or epileptic seizures. 
Others may choose to leave their doors and windows open 
in futile efforts to alleviate the heat making them susceptible 
to crime.11 

The Centers for Disease Control and Prevention (CDC) 
found that extreme heat causes over 700 deaths per year in 
the United States. In most cases, comorbidities such as diabe-
tes and heart disease are aggravated when exposed to intense 
heat and as a result, the direct cause of death is misdiagnosed 
and seldom recognized as heat-related.12

Policies To Mitigate the Urban Heat Island Effect
 Recent legal developments and governmental initiatives 

should provide many opportunities for environmental justice 
communities to mitigate the harms caused by extreme heat. 

Federal Initiatives
On Aug. 7, 2022, the Inflation Reduction Act (IRA) was 

passed with approximately $370 billion in available funds. 
Some of this funding will make its way to EJ communities via 
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Working Group, to publish a report on the disproportion-
ate impact of extreme heat in urban EJ communities. These 
government findings should inform further policy-making 
and provide support for vulnerable communities to advocate 
for greenspace equity and conscious urban landscaping.22 The 
law requires DEC to prepare the extreme heat report by the 
spring of 2024.

The Environmental Conservation Committee, under the 
leadership of former Senator Todd Kaminsky, sponsored Sen-
ate bill S. 1164A to “regulat[e] employers to keep their em-
ployees safe from exposure to extreme heat.” This bill would 
require delivery companies to develop a heat-related illness 
prevention plan, provide annual training to heat-exposed em-
ployees, maintain records related to high heat exposure and 
would prohibit the companies from retaliating against em-
ployees for reporting heat-related concerns.23 The bill and its 
Assembly counterpart (A. 5361) remain in committee.

Conclusion
Extreme heat is impacting the lives of many New York-

ers, but especially those living in urban EJ communities. 
Research has confirmed that previously “redlined” neighbor-
hoods are bearing a disproportionate brunt of the urban heat 
island phenomenon. In New York City, extreme heat causes 
the death of Black/African American people twice as often 
as other racial and ethnic groups. The time has come for this 
epidemic to be met with progressive government action. We 
need to intentionally work on alleviating the impacts of this 
public health issue on already overburdened communities.

Policies fostering equitable access to greenspace, addition 
of tree canopy in urban spaces, the availability of cooling ar-
eas, occupational hazard protections, and energy costs assis-
tance to low-income persons, among others, are good steps 
to lessening the devastating effects of extreme heat. These col-
lective actions will save lives. However, the legal community 
and more policymakers should be aware of this issue that is 
devastating our most vulnerable populations. More can and 
should be done.

Theoretically, residents from EJ communities could bring 
legal challenges to government decisions that exacerbate ex-
treme heat conditions. In practice, however, the implications 
and enforcement of the state’s Green Amendment are being 
tested in the courts.

FAFE v. State (Index No. E2022000699, Monroe Coun-
ty) is the first post-Green Amendment action alleging consti-
tutional violations by the state for failing to abate a years-long 
nuisance of putrid odors and gas emissions from a large land-
fill. In denying the state’s motions to dismiss, the Supreme 
Court held, among other findings, that the state has a non-
discretionary duty to comply with the Green Amendment. 
This decision could set a precedent for future litigation that 
may require state and local agencies to remedy the harms 
caused by extreme heat.19

Cumulative Impacts Legislation

New York’s Cumulative Impacts Law (S.8830/A.2103D), 
signed by Gov. Kathy Hochul on Dec. 30, 2022, stands out 
as one of the most robust environmental justice policies in 
the country. It has been lauded by EJ advocates as a “land-
mark” piece of legislation, rivaling New Jersey’s progressive 
EJ law.

The Cumulative Impacts Law protects disadvantaged com-
munities by seeking to prevent a disproportionate pollution 
burden when the state is issuing or renewing permits for reg-
ulated facilities. By requiring that regulated entities consider 
cumulative air impacts prior to permitting, this law is likely 
to become an important tool to prevent exacerbating the ef-
fects of urban heat islands to overburdened communities.20

Environmental Bond Act
Another remarkable law that should help address impacts of ex-

treme heat to EJ communities is the Clean Water, Clean Air and 
Green Jobs Environmental Bond Act or Environmental Bond Act, 
which passed by an overwhelming margin on Nov. 9, 2022. The 
act reserves $4.2 billion to support environmental improvements 
that preserve, enhance, and restore natural resources. Initiatives to 
increase local greenspace with parks, urban trees and green roofs, as 
well as creating cooling corridors or air-conditioned centers, are ex-
amples of improvements that may allow disadvantaged communi-
ties to benefit from these funds.21 The act also mandates that at least 
35% of bond funds be directed toward disadvantaged communities.

Pending New York Legislative and 
Administrative Acts 

Gov. Hochul signed legislation in September 2022 requir-
ing a comprehensive study of extreme heat in New York’s 
urban neighborhoods. The legislation (S.8431-A/A.10001-
B) requires the Department of Environmental Conserva-
tion (DEC), in consultation with the Environmental Justice 
Interagency Coordinating Council and the Climate Justice 



NYSBA  The New York Environmental Lawyer  |  2023  |  Vol. 41  |   No. 1 45    

8. https://heatstorynyc.org/project.html; Liz Donovan, NYC 
Heat Mapping Study Finds Higher Temps in Lower-Income 
Neighborhoods, (Jan. 24, 2022), https://citylimits.org/2022/01/24/
nyc-heat-mapping-study-finds-higher-temps-in-lower-income-
neighborhoods/.

9. U.S. EPA, Climate Change and Heat Islands (2023), https://www.
epa.gov/heatislands/climate-change-and-heat-islands. 

10. Xiaoma Li et al., Urban Heat Island Impacts on Building 
Energy Consumption: A Review of Approaches and Findings, 174 
ScienceDirect 407 (2019). 

11. Mohamed Oday, Getting Hot in Here: Extreme Heat and Urban 
Heat Islands, The State Energy Environmental Impact Center NYU 
School of Law Blog (Aug. 11, 2022), https://stateimpactcenter.org/
insights/its-gettin-hot-in-here-extreme-heat-and-urban-heat-islands. 

12. Att’y Gen. of N.Y., Cal., Md., Mass., N.J., and Pa., Comments 
on Advance Notice of Proposed Rulemaking for Heat Injury and 
Illness Prevention in Outdoor and Indoor Work Settings Docket 
No. OSHA–2021–0009 (2022), https://www.law.nyu.edu/sites/
default/files/2022.01.26%20Multistate%20Comments%20on%20
OSHA%20Heat%20Standards.pdf; CDC, https://ephtracking.cdc.
gov/Applications/heatTracker/ (last visited Mar.14, 2023). 

13. The White House, Justice40 a Whole-of-Government Initiative, 
(2023), https://www.whitehouse.gov/environmentaljustice/
justice40/.

14. U.S. EPA, Biden-Harris Administration Announces Availability of 
$100 Million Through Inflation Reduction Act for Environmental 
Justice Grants (Jan. 10. 2023), https://www.epa.gov/heatislands/
climate-change-and-heat-islands.

15. U.S. EPA, Environmental Justice Thriving Communities Grantmaking 
Program, https://www.grants.gov/web/grants/view-opportunity.
html?oppId=346337 (last visited Mar. 14, 2023).

16. Off. of Cmty. Serv., How OCS Programs Can Help Mitigate Extreme 
Heat, https://www.acf.hhs.gov/ocs/liheap-and-extreme-heat (last 
visited Mar. 14, 2023). 

17. Att’y Gen. of N.Y., Cal., Md., Mass., N.J., and Pa., Petition for 
an Emergency Temporary Standard for Occupational Heat Exposure 
for Outdoor and Indoor Workers, (2023), https://stateimpactcenter.
org/files/AGActions_2023.02.09-Multistate-Petition-to-OSHA-
Emergency-Temporary-Standard-for-Extreme-Heat.pdf. 

18. N.Y. Const., art. 1, § 19.

19. Michael B. Gerrard and Edward McTiernan, New York 
Environmental Legislation in 2022, N.Y. L.J. 2, (2023), https://
scholarship.law.columbia.edu/cgi/viewcontent.cgi?article=4905&co
ntext=faculty_scholarship.

20. S. 8830, 118th Cong. (2022). 

21. N.Y. State, https://www.ny.gov/programs/clean-water-clean-air-and-
green-jobs-environmental-bond-act (last visited Mar. 14, 2023). 

22. S. 8431-A, 118th Cong. (2022); Governor Hochul Signs Legislation 
to Study Extreme Heat Conditions in Disadvantaged Communities, 
NY.gov (Sept. 23, 2022), https://www.governor.ny.gov/news/
governor-hochul-signs-legislation-study-extreme-heat-conditions-
disadvantaged-communities. 

23. S. 1164-A, 117th Cong. (2021). 

Endnotes
1. Climate Central, Hot Zones: Urban Heat Islands, Climate Central 

(2021), https://assets.ctfassets.net/cxgxgstp8r5d/1XZZjkLYwtcm
KL5k3wEinl/5f8c9b5b2d8dd56e1bda7f51278fc3d2/2021_UHI_
Report.pdf.

2. Albert Huang et al., Summer in the City: Improving Community 
Resilience to Extreme Summertime Heat in Northern Manhattan, 
NRDC (July 20, 2021), https://www.nrdc.org/resources/summer-
city-improving-community-resilience-extreme-summertime-heat-
northern-manhattan. 

3. Jeremy S. Hoffman et al., The Effects of Historical Housing Policies 
on Resident Exposure to Intra-Urban Heat: A Study of 108 US Urban 
Areas, MDPI (Jan. 13, 2020), https://www.mdpi.com/2225-
1154/8/1/12/htm. 

4. Dexter H. Locke et al., Residential Housing Segregation and Urban 
Tree Canopy in 37 US Cities, SocArxiv Papers (2021), https://osf.io/
preprints/socarxiv/97zcs. 

5. Ready.gov, https://www.ready.gov/ (last visited Mar. 14, 2023).

6. Jeffrey Roesler and Sushobhan Sen, Impact of Pavements on the 
Urban Heat Island, University Transportation Center for Highway 
Pavement Preservation (2016), https://www.chpp.egr.msu.edu/wp-
content/uploads/2014/04/CHPP-Report-UIUC2B-2016.pdf.

7. Climate Central, Hot Zones: Urban Heat Islands, Climate Central 
(2021), https://assets.ctfassets.net/cxgxgstp8r5d/1XZZjkLYwtcm
KL5k3wEinl/5f8c9b5b2d8dd56e1bda7f51278fc3d2/2021_UHI_
Report.pdf.

Ivonne Norman is a civil litiga-
tor, environmental justice advocate 
and non-profit board leader. She 
is a member of the Environmental 
Justice Committee at NYSBA, the 
Environmental Law Committee at 
NYCBA and WE ACT For Envi-
ronmental Justice. Ivonne is a na-
tive Spanish speaker and a graduate 
from New York Law School.

Jose Almanzar is an environmental 
attorney in New York and a former 
environmental scientist. His prac-
tice includes representing businesses, 
municipalities and non-profits in a 
number of matters. Jose is Co-Chair 
of the Environmental Justice Com-
mittee for the New York State Bar As-
sociation’s Environmental & Energy 
Law Section. He writes and speaks 
about Environmental Justice issues 
and represents pro bono clients.

https://www.epa.gov/heatislands/climate-change-and-heat-islands
https://www.epa.gov/heatislands/climate-change-and-heat-islands
https://www.mdpi.com/2225-1154/8/1/12/htm
https://www.mdpi.com/2225-1154/8/1/12/htm
https://www.chpp.egr.msu.edu/wp-content/uploads/2014/04/CHPP-Report-UIUC2B-2016.pdf
https://www.chpp.egr.msu.edu/wp-content/uploads/2014/04/CHPP-Report-UIUC2B-2016.pdf
https://assets.ctfassets.net/cxgxgstp8r5d/1XZZjkLYwtcmKL5k3wEinl/5f8c9b5b2d8dd56e1bda7f51278fc3d2/2021_UHI_Report.pdf
https://assets.ctfassets.net/cxgxgstp8r5d/1XZZjkLYwtcmKL5k3wEinl/5f8c9b5b2d8dd56e1bda7f51278fc3d2/2021_UHI_Report.pdf
https://assets.ctfassets.net/cxgxgstp8r5d/1XZZjkLYwtcmKL5k3wEinl/5f8c9b5b2d8dd56e1bda7f51278fc3d2/2021_UHI_Report.pdf


46 NYSBA  The New York Environmental Lawyer  |  2023  |  Vol. 43  |   No. 1

PFAS and Superfund
By Walter Mugdan

In recent years, a number of chemicals that have been 
largely unregulated have generated considerable concern, in-
cluding at existing or prospective Superfund sites. Of intense 
and growing concern is a group of compounds known as per- 
and polyfluoroalkyl substances (PFAS). Perhaps most com-
mon among these is perfluoroctanoic acid (PFOA), which 
was used to make non-stick materials like Teflon, and was 
also used widely in firefighting foam;1 and perfluorooctane-
sulfonic acid (PFOS), used in stain-resistant fabrics and food 
packaging, among other uses.

On Aug. 26, 2022, the Environmental Protection Agency 
(EPA) issued a proposed rule designating PFOA and PFOS 
as CERCLA “hazardous substances.” 

Basis of the Proposal
[The proposed designation] is based on 
significant evidence that PFOA and PFOS 
may present a substantial danger to hu-
man health or welfare or the environment. 
PFOA and PFOS can accumulate and per-
sist in the human body for long periods of 
time and evidence from laboratory animal 
and human epidemiology studies indicates 
that exposure to PFOA and/or PFOS may 

lead to cancer, reproductive, developmen-
tal, cardiovascular, liver, and immunologi-
cal effects.2 

Some PFAS compounds have adverse health effects at ex-
tremely low concentrations. On June 15, 2022, EPA issued 
an Interim Updated Drinking Water Health Advisory for 
several PFAS compounds including PFOA and PFOS. (Such 
an advisory is non-regulatory, but it represents EPA’s assess-
ment of the level at which vulnerable people are protected 
from adverse health effects resulting from exposure through-
out their lives to these individual PFAS in drinking water.) 
For PFOA, the interim drinking water advisory level is four 
parts per quadrillion.3 This is remarkable for many reasons, 
not least of which is that it is about 500 times lower than the 
usual laboratory detection level of two parts per trillion.4 In 
other words, as a practical matter, it is virtually impossible to 
measure. The drinking water advisory level for PFOS is 20 
parts per quadrillion, also functionally unmeasurable.

Why Is It Important for PFAS To Be CERCLA 
“Hazardous Substances”?

PFAS are not currently regulated under federal environ-
mental laws.5 In particular, there are as yet no federal “maxi-
mum contaminant levels” for drinking water; they are not 
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standards (see below), and have been provided with Point of 
Extraction Treatment Systems (POETs) or connected to mu-
nicipal drinking water supplies. 

PFAS Litigation
DuPont, the maker of Teflon, faced some 3,500 toxic tort 

suits in Ohio, alleging injuries from PFOA-contaminated 
drinking water.11 In December 2016, a jury in the first of 
these to go to trial awarded $2 million to the plaintiff in com-
pensatory damages, and in January 2017 it awarded a further 
$10.5 million in punitive damages.12 A few weeks later, in 
February 2017, DuPont and Chemours (its former subsid-
iary, which it spun off in 201513) settled these cases for a cash 
payment of $671 million.14

And anyone who has watched television during the past 
several months will have seen frequent advertisements by 
lawyers encouraging service members who were stationed at 
Marine Base Camp Lejeune to join toxic tort suits over al-
leged exposure to PFAS while serving there.15

State Regulation of PFAS
The legislatures in at least 31 states are currently consid-

ering bills concerning chemicals, many of them addressing 
PFAS.16 A significant number of states have already estab-
lished their own standards or guidelines for PFAS. At least 
eight states17 have proposed or issued Maximum Contami-
nant Levels (MCLs) for two or more PFAS compounds, most 
commonly PFOA and PFOS. New Jersey was the first state 
to adopt a drinking water Maximum Contaminant Level 
(MCL) for any PFAS; it has adopted MCLs of 14 parts per 
trillion (ppt) for PFOA and 13 ppt for PFNA, and added 
PFNA to its List of Hazardous Substances under the New 
Jersey Spill Act (the New Jersey analog to CERCLA).18 New 
Jersey has also set Interim Specific Groundwater Quality Cri-
teria for PFOA and PFOS.19 

New York has set MCLs of 10 ppt for PFOA and PFOS,20 

and has also promulgated Soil Cleanup Objectives for these 
compounds.21 New York also established PFOA, PFOS, and 
their salts as “hazardous substances” under its cleanup law.22 

The State of Washington concluded that PFAS, as a class, fall 
under its Toxics Control Act “and will need to be cleaned 
up.”23

Vermont has established an MCL of 20 ppt for PFOA;24 
New Hampshire set MCLs for four PFAS including PFOA 
(12 ppt) and PFOS (15 ppt);25 and Pennsylvania recently 
finalized MCLs for PFOA (14 ppt) and PFOS (18 ppt).26 

North Carolina set a “health goal” of 140 ppt for GenX,27 

Dupont’s Teflon replacement compound (actually, a group 
of compounds). Some states have issued PFAS health adviso-
ries for drinking water, rather than regulatory standards, and 
some states have issued groundwater, soil and air standards.28 

“hazardous wastes” under RCRA, and they are not yet “haz-
ardous substances” under CERCLA. However, if disposed 
of they are “solid wastes” under RCRA, and if released into 
the environment they are “pollutants or contaminants” un-
der CERCLA. But they do not trigger corrective action ob-
ligations under RCRA, and the government’s enforcement 
authorities under CERCLA are significantly circumscribed, 
though some action can be taken under each statute. 

Under § 104(a) of CERCLA,6 EPA can take a Superfund 
response action whenever (a) any hazardous substance is re-
leased or there is a substantial threat of such a release into the 
environment, or (b) there is a release or substantial threat of 
release into the environment of any pollutant or contaminant 
which may present an imminent and substantial danger to 
the public health. Thus, there is a significantly higher burden 
for EPA to take a response action with respect to a “pollutant 
or contaminant” than for a “hazardous substance.” Moreover, 
under §§ 106 and 107 of CERCLA,7 EPA can take enforce-
ment actions for cost recovery and/or injunctive relief (i.e., 
cleanup work) only for a release or threatened release of a 
hazardous substance. 

PFOA and other PFAS are being found in groundwater 
across the United States, including at some current Super-
fund sites. If the proposed rule is finalized, it is possible—in-
deed, likely—that sites where PFAS contamination is found 
will be added to the NPL so that the full range of CERCLA 
authorities can be brought to bear.

Cleanup of PFAS Contamination
Fortunately, PFOA and some other PFAS can be removed 

from water relatively easily, with common treatment technol-
ogies such as air stripping or activated carbon. Unfortunately, 
some PFAS (including compounds intended as a replacement 
for PFOA and given the trade name “GenX” by manufac-
turer DuPont) are somewhat less easily removed from water.8 

In 2017, at the request of the New York state Department 
of Environmental Conservation, EPA added to the Super-
fund National Priorities List (NPL) the St. Gobain Perfor-
mance Plastics McCaffrey St. facility in the village of Hoosick 
Falls, New York because of PFOA discharges that contami-
nated the municipality’s public drinking water supplies.9 This 
was only the second time EPA proposed to add a site to the 
NPL based on discharges of a “pollutant or contaminant” 
(rather than a hazardous substance), and the first time in-
volving PFOA or any PFAS. Air deposition of PFAS in the 
Hoosick Falls community is also a concern, and similar con-
cerns arise near other sources of air emissions. For example, 
New Jersey is investigating the impact of air deposition from 
the Chemours/DuPont and Solvay facilities in the southern 
part of the state;10 several hundred homes were found to 
have private well water contaminated with PFAS above state 
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And in 2019 New York enacted legislation phasing out the 
use of PFAS-containing firefighting foam.29 Several states re-
quire monitoring for PFAS in public drinking water systems, 
including California, New Jersey and New York.30 

As can be seen from the above, no state has set a regulatory 
standard below the low parts-per-trillion level. Thus, these 
state standards are orders of magnitude higher (less restric-
tive) than the EPA interim health advisory for PFOA and 
PFOS. At this writing, EPA itself is preparing to propose a 
federal MCL for at least those two compounds;31 it is un-
likely the standard will be below the usual detection limit of 
2 to 4 ppt.

And by the Way
On Dec. 5, 2022, EPA proposed a rule to improve Tox-

ic Release Inventory (TRI) reporting on PFAS.32 The rule 
would eliminate an existing exemption that allows facilities 
to avoid reporting when PFAS are used in de minimis con-
centrations. Because PFAS are used at low concentrations in 
many products, removing the de minimis exemption ensures 
that covered facilities that make or use listed PFAS will no 
longer be able to avoid disclosing releases and waste manage-
ment quantities for these chemicals.

In 2020, Congress added certain PFAS to the list of 
chemicals for which TRI reporting is required, and provided 
a framework to automatically add other PFAS in future years. 
Currently, some 180 PFAS compounds are on the list. Con-
gress established TRI reporting thresholds of 100 pounds 
for each of the listed PFAS. The previous administration 
codified the provisions in a manner that allows facilities to 
disregard certain de minimis concentrations of chemicals in 
mixtures or trade name products (below 1% concentration 
for each of the TRI-listed PFAS, except for PFOA for which 
the concentration is set at 0.1%). The 2022 proposed rule 
would eliminate the availability of that exemption and re-
quire facilities to report on PFAS regardless of their concen-
tration in products. This reporting might reveal manufactur-
ing sites where PFAS are being used that might be sources of 
contamination.
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I am starting this Blog with a summary 
of the recent meeting of more than 90 
heads of state and 35,000 delegates from 
190 countries in Sharm El Sheik, Egypt, 
at the 27th Convention of the Parties 
(COP27) to address climate change. 
For the first time, the parties were able to agree on language 
establishing “the right to a clean, healthy and sustainable 
environment” which had been dropped from an earlier 
version and which references a U.N. resolution approved 
in July. The agreement also establishes a fund for “loss 
and damage” to assist poor countries in recovering from 
extreme weather events caused largely by the greenhouse 
gas emissions from wealthy nations. But, for the 27th time, 
the countries failed to agree on concrete measures that will 
limit global warming to 1.5C, the limit agreed to in the 
2015 Paris climate agreement. Given what the countries 
have committed to, the planet likely will continue heating 
beyond the 1.1C it has already warmed above pre-industrial 
levels, to a projected 2.1C to 2.9C which likely will have 
catastrophic impacts affecting billions of people this century.

The loss and damage fund had long been blocked by the 
U.S. and other wealthy countries for fear that they could face 
unlimited liability for the GHG emissions that are driving 
climate change. The agreement makes clear that payments are 
not an admission of liability and calls for a committee with 
representatives from 24 countries to work over the next year 
to determine what form the fund should take, which coun-
tries and financial institutions should contribute, and where 
the money should go.

“The announcement offers hope to vulnerable communi-
ties all over the world who are fighting for their survival from 
climate stress,” said Sherry Rehman, the climate minister of 
Pakistan, which suffered catastrophic flooding this summer 
that left one-third of the country underwater and caused $30 
billion in damages. Scientists determined that global warm-
ing had intensified the deluges.

“The loss and damage deal agreed is a positive step, but it 
risks becoming a ‘fund for the end of the world’ if countries 
don’t move faster to slash emissions,” said Manuel Pulgar-Vi-
dal, who presided over the U.N. summit in 2014 and is now 
the climate lead for the World Wide Fund for Nature. “We 
cannot afford to have another climate summit like this one.”

The European Union supports the L&D fund which 
might include a wide variety of options such as new insurance 
programs in addition to direct payments. The U.S., which 
emitted far more GHG than any nation in history, was the 
last big holdout.

But there is no guarantee that wealthy countries will pay. 
A decade ago, the U.S., the EU and other wealthy emitters 
pledged $100 billion per year by 2020 to help poorer coun-
tries shift to clean energy and pay for adaptation measures. 
The realization of this pledge is falling short by tens of bil-
lions of dollars annually. Last year, the Biden administration 
requested $2.5 billion in climate finance but secured just $1 
billion, and that was with Democrats controlling both cham-
bers. With Republicans in the majority in the House in Janu-
ary, the chances of Congress approving more funds for L&D 
are remote.

Senator John Barrasso (R-WY) said, “sending U.S. taxpay-
er dollars to a U.N. sponsored green slush fund is completely 
misguided.” “The Biden administration should focus on low-
ering spending at home, not shipping money to the U.N. 
for new climate deals. Innovation, not reparations, is key to 
fighting climate change.”

The L&D fund would be in addition to a 2015 agree-
ment forged by the U.N. in which wealthy nations agreed to 
provide $100 billion a year from public and private sources 
to developing countries to help them mitigate climate change 
and shift away from fossil fuels.

Many of the European countries agreeing to the fund have 
colonial ties to developing nations seeking funds, a relation-
ship that bolsters the argument for reparations. “The practice 
of colonialism transferred the rich resources of Asia and Af-
rica to Europe to industrialize their countries, which is also 
the root cause of climate change—the consequences of which 
we, the poor countries, are forced to suffer,” President Ranil 
Wickremesinghe of Sri Lanka said. “Adding insult to injury, 
damages caused by extreme weather conditions are increasing 
and their impact is exceedingly costly.”

Paul Bledsoe, a climate adviser under President Bill Clin-
ton and now a lecturer at American University, said the idea 
of paying climate reparations to distant nations would be 
“an absolute political domestic disaster.” He said it would 
“cripple” Biden’s 2024 re-election chances. “America is cul-
turally incapable of meaningful reparations,” Mr. Bledsoe 

Global Climate ChanGe bloG by Carl r. howard

50
Posted 

11/29/22



NYSBA  The New York Environmental Lawyer  |  2023  |  Vol. 41  |   No. 1 51    

With global CO2 emissions reaching a record high this year, 
some negotiators fear that regardless of what is agreed to on 
paper, the 1.5C goal could soon be out of reach.

Leaders of low-lying island nations say vast swaths of 
their territories could wash away if global average tempera-
tures were to surpass 1.5 degrees. “This is indeed a matter of 
survival for all vulnerable countries,” Kwaku Afriyie, Ghana’s 
environment minister, said.

Russia’s invasion of Ukraine in February disrupted global 
energy markets and complicated efforts to reduce the use of 
fossil fuels. As natural gas prices soared, countries in Europe 
and elsewhere switched to burning coal and invested in new 
natural gas pipelines and terminals that could operate for de-
cades. Despite western sanctions, Russian fuel exports have 
continued to alternate trading partners.

The International Energy Agency predicted that the en-
ergy crisis incited by Russia’s invasion of Ukraine will spur 
more nations to invest in lower-emissions technologies this 
decade to improve energy security. Global investment in 
clean energy may rise from $1.3 trillion this year to more 
than $2 trillion annually by 2030, which is half of what is 
needed to hold warming to 1.5C.

In the U.S., Republicans continue work to expand oil and 
gas production and exploration. Fossil fuel companies even 
made gas deals with nations at COP27. Thus, limiting global 
warming to 1.5C degrees may now be impossible, Al Gore, 
said in a speech on the opening day of the summit. “The 
world’s leading scientists and energy experts have told us that 
any new fossil fuel development is incompatible with 1.5 de-
grees as the limit to the temperature increase,” he said.

Every fraction of a degree of additional warming could 
mean tens of millions more people worldwide exposed to life-
threatening heat waves, water shortages and coastal flooding, 
scientists have found. A 1.5-degree warmer world might still 
have coral reefs and Arctic sea ice, while a world 2-degrees 
warmer probably won’t.

Limiting warming to 1.5C requires immediate, costly, 
drastic steps that are politically difficult and disruptive, and 
requires leaders of nearly all countries to act in concert. All 
countries need to reduce their collective fossil fuel emissions 
roughly in half by 2030, and then stop CO2 emissions by 
2050, scientists have calculated. This necessitates a complete 
overhaul of all electricity and transportation systems at an 
unprecedented pace. And with every year of inaction, the task 
gets harder.

“There is this skepticism about the U.S.’ ability to fulfill 
its promise,” Li Shuo, a policy adviser for Greenpeace based 
in Beijing, said. “The U.S. could just walk away, citing con-
gressional resistance, and on the other side, the Chinese will 

said. “Having not made them to Native Americans or African 
Americans, there is little to no chance they will be seriously 
considered regarding climate impacts to foreign nations. It’s a 
complete non-starter in our domestic politics.”

Developing nations have been calling for industrialized 
countries to provide compensation for the costs of devastat-
ing storms and droughts caused by climate change for 30 
years. Such efforts have been resisted, until last year. At the 
UN climate summit in Glasgow, a tiny trickle began. Scot-
land, the host country, committed $2.2 million for L&D. 
Ireland pledged $10 million; Austria pledged 50 million eu-
ros (around $50 million); Belgium promised $2.5 million 
in L&D to Mozambique; Denmark pledged at least $13 
million; Germany pledged $170 million to a new program 
offering vulnerable nations a form of insurance for climate 
emergencies.

“I support governments paying money for loss and dam-
age and adaptation, but let’s be very clear that that’s a matter 
of billions or tens of billions,” former VP Al Gore said.

President Nicolás Maduro of Venezuela gave an impas-
sioned speech denouncing capitalism and the extraction of 
natural resources as the causes of climate change, but omitted 
mention of his own country’s history as an oil producer.

Prime Minister Shehbaz Sharif of Pakistan, detailed the 
continuing recovery following extraordinary floods this sum-
mer that killed an estimated 1,700 people. “This all happened 
despite our very low carbon footprint,” he said. “Loss and 
damage needs to be part of the core agenda of COP27.”

The U.S. and the EU secured language in the deal that 
could sweep in additional donors including major emerging 
economies like China and Saudi Arabia. The U.N. currently 
classifies China as a developing country which exempts it 
from having to provide climate aid, even though it is current-
ly the world’s biggest emitter of GHG as well as the second-
largest economy. The new deal may lead to future conflict 
since China fiercely resists being treated as a developed nation 
in global climate talks.

According to a U.N. report, titled “Too Little, Too Slow,” 
developing nations need approximately $200 billion a year, 
on average, during this decade. The cost of climate adapta-
tion in developing nations will reach $160 billion to $340 
billion by 2030 and rise to $315 billion to $565 billion by 
2050. For wealthy countries, failing to spend more money 
on climate adaptation around the world will only make the 
problem worse.

Rising global temperatures intensified recent deadly 
floods in Pakistan and Nigeria and produced record heat 
across Europe and Asia. In the Horn of Africa, a third year 
of severe drought threatens millions of people with famine. 
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environmentalist. Mr. Lula, has pledged to protect the Ama-
zon rainforest. Mr. Bolsonaro cut environmental programs 
and encouraged development and deforestation. “There is 
an opportunity to protect the Amazon rainforest, which is 
critical for protecting our global climate,” said Leila Salazar-
Lopez, the executive director of Amazon Watch, a nonprofit 
organization. “If the Brazilian election would have gone the 
other way, then I think we would definitely be beyond a tip-
ping point and we would not have a chance for 1.5.”

In fact, the three countries that are home to more than 
half of the world’s tropical rainforests—Brazil, Indonesia and 
the Democratic Republic of Congo—have pledged to work 
together to establish a “funding mechanism” that could help 
preserve the forests, which help regulate the Earth’s climate. 
The plan has no financial backing of its own and was more 
of a call to action than a strategy for how to achieve its goals.

While reducing fossil fuel emissions (mitigation) is the 
most important part of addressing climate change, forests are 
a critical part of a sustainable biosphere upon which all life 
depends. Trees absorb planet-warming CO2 through pho-
tosynthesis, storing it in their trunks, branches and roots. 
When trees burn or rot, they release the CO2. Thus, standing 
trees temper climate change, while deforestation worsens it.

The Amazon rainforest alone lost over 13,000 square 
miles of tree cover between 2019 and 2021, according to the 
National Institute of Space Research in Brazil.

In Indonesia, forest loss declined by a quarter last year 
from 2020, according to the World Resources Institute. It 
was the fifth year in a row of falling totals. But deforesta-
tion continued to rise in the Democratic Republic of Congo, 
which lost 1.2 million acres last year, largely due to land clear-
ings for small-scale agriculture and charcoal production.

Tasso Azevedo, who helped create the Amazon Fund, one 
of the most successful financial mechanisms to preserve the 
rainforest, was unimpressed with the text of the agreement 
announced in Egypt. “There is not one paragraph about ac-
tion,” he said. “And it’s signed only by ministers, very little 
impact.”

Facts on the Ground
A historic lake-effect snowstorm buried western New 

York, including the Buffalo metro area, with over 80 inches 
of snow in four days before Thanksgiving, killing four. Gov. 
Kathy Hochul declared a state of emergency for the Buffalo 
and Watertown areas and Erie County. Southern portions of 
Buffalo were placed under a travel ban. President Biden and 
FEMA approved Hochul’s request for a federal Emergency 
Declaration for 11 counties in western and northern New 
York. Hochul said the Emergency Declaration would provide 
immediate federal funding to the impacted counties to sup-

be held more accountable.” The U.S. withdrew from the Paris 
agreement under Trump.

India, the world’s third-largest emitter, has been wary of 
the 1.5-degree target. To meet that goal, Indian officials have 
said, richer countries have to cut their emissions much more 
rapidly than they are doing and provide more financial aid to 
poor nations, potentially on the order of trillions of dollars, 
to help them shift to clean energy. But wealthy governments 
are not doing any of this.

Prime Minister Mia Mottley of Barbados is working to re-
form the World Bank and the International Monetary Fund 
to unlock more money to help developing economies switch 
from fossil fuels. She said that it wasn’t enough to chant “1.5 
to Stay Alive” in hopes that it would bring about change.

Biden’s Inflation Reduction Act, America’s first major cli-
mate legislation, which could direct $370 billion into low-
carbon technologies like wind turbines, solar panels, nuclear 
power plants, hydrogen fuels, electric vehicles and electric 
heat pumps, is projected to help the U.S. reduce its emis-
sions by 40% below 2005 levels by 2030. At the climate sum-
mit, Biden said, “If we’re going to win this fight, every major 
emitter nation needs align with the 1.5 degrees.” “We can no 
longer plead ignorance to the consequences of our actions or 
continue to repeat our mistakes.”

Biden was the only leader of a major polluting country 
to attend COP27. President Xi Jinping of China, President 
Vladimir Putin of Russia and Prime Minister Narendra Modi 
of India were no-shows.

Two of the Republican delegates—Representative John 
Curtis (UT) and Representative Gregory Murphy (NC)—
recognized the urgency of climate change but oppose efforts 
by Democrats to abandon fossil fuels, imperiling American 
growth and disadvantaging the U.S. vis-a-vis China. “Fossil 
fuels built the world. And we’ll bankrupt the world and starve 
the world if we make a transition that is too fast,” Mr. Mur-
phy said. “China was given an out in the Paris accord allow-
ing it to increase polluting till 2035, which honestly baffles 
me. Why is our biggest competitor given an out to compete 
against us—how does that make any sense whatsoever?”

They both also rejected the notion that the U.S. owed any 
compensation to developing countries that have contributed 
a relatively tiny proportion to the crisis. “As human beings 
if we tried to compensate every wrong that happened in the 
world, we’re lost,” Mr. Curtis said. “I think about American 
Indians, the slave issues in the United States. There is no path 
to right every wrong, financially.”

If 1.5 is still attainable, preservation of the world’s largest 
forests is essential. Fortunately, in Brazil, President Jail Bolso-
nara was defeated by Luiz Inácio Lula da Silva, a committed 
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completely cut off, complicating rescue efforts. President 
Biden declared Hurricane Ian a major disaster in Florida, or-
dering federal aid to help with recovery.

Ian dumped as much as a foot of rain on some cities as it 
swept across the Florida Peninsula. Governor DeSantis said 
that the storm’s impacts were “historic.” Restoring power to 
Lee and Charlotte counties would require rebuilding infra-
structure, not just “connecting a power line back to a pole.” 
“Lee and Charlotte are basically off the grid at this point,” he 
said. Deanne Criswell, the FEMA administrator, said that the 
water supply to nine hospitals in Lee County had been dis-
rupted. A portion of the Sanibel Causeway, the only road that 
connects Sanibel Island to mainland Florida, was destroyed 
by Hurricane Ian.

Excess water from Hurricane Ian had caused at least a doz-
en wastewater treatment facilities in Florida to release either 
raw or partially treated waste, which can contain bacteria or 
other disease-causing organisms as well as high levels of nitro-
gen and phosphates, according to the state’s Department of 
Environmental Protection. Scientists have stated that storms 
like Ian are being made more powerful and more unpredict-
able by climate change.

Hurricane Fiona, however, was the most damaging for 
Puerto Rico, shutting down its energy grid with the prospect 
of an extended blackout. Fiona had a maximum sustained 
wind of 130 mph. Fiona pummeled the Turks and Caicos 
causing power outages and displacing at least 163 people, of-
ficials said.

The authorities in Puerto Rico said 1.4 million people had 
lost power and that two-thirds of the island’s water and sewer 
customers, more than 760,000, were without service due to 
a lack of power to pumps or turbid water at filtration plants.

Hurricane Fiona battered the Dominican Republic’s pop-
ular eastern provinces, causing at least two deaths and dis-
placing nearly 13,000 people. The eastern provinces, home to 
one of the largest tourism industries in the Caribbean, took 
the brunt of the storm. Fiona brought 90 mph winds and 
heavy rain that set off mudslides, shuttered resorts and dam-
aged highways, officials said.

Gov. Pedro R. Pierluisi of Puerto Rico said the rain in 
parts of central, southern and southeastern Puerto Rico had 
been “catastrophic.” Most of the island was inaccessible to 
rescuers, and more than 2,000 people were in shelters. Puerto 
Rico will have a difficult recovery process after as much as 30 
inches of rain fell in some places.

A rare November hurricane, Nicole, made landfall south 
of Vero Beach, FL, and caused widespread power outages, 
destructive flooding and coastal erosion. Over 30 million 
people received storm warnings and around 300,000 people 

port ongoing response and rescue operations. All commercial 
traffic was banned along a 132-mile stretch of the New York 
State Thruway (Interstate 90) from Rochester, New York, to 
the Pennsylvania border. The Niagara Thruway (Interstate 
190) was also closed as were several school districts.

Contributing to the unusually heavy snowfall, was the fact 
that Lake Ontario’s temperature was at its warmest value for 
mid-November in at least 27 years of recordkeeping, accord-
ing to NOAA’s Great Lakes Environmental Research Labora-
tory. Lake Erie’s temperature was at its second-warmest value 
for mid-November over the same period. Lake-effect snow 
develops when cold, dry air, often originating from Canada, 
flows across the relatively warm waters of the Great Lakes. As 
that cold air passes over the lakes, warmth and moisture from 
the water are picked up and transferred into the lowest por-
tion of the Earth’s atmosphere. This rising air condenses into 
clouds, which can form narrow bands capable of producing 
snowfall rates as high as 2 to 3 inches per hour or more, ac-
cording to the NWS.

Hurricane Ian was a large and destructive Category 4 
Atlantic hurricane that was the deadliest hurricane to strike 
the state of Florida since 1935. Ian caused widespread dam-
age across western Cuba and the southeast U.S., especially 
Florida, South Carolina, North Carolina and Virginia. It was 
the ninth named storm, fourth hurricane, and second major 
hurricane of the 2022 Atlantic hurricane season.

On Sept. 25, Ian became a high-end Category 3 hurri-
cane making landfall in western Cuba with winds of about 
125 mph. Heavy rainfall caused widespread flooding across 
Cuba and heavy wind caused a nationwide power outage. It 
became a high-end Category 4 hurricane on Sept. 28, 2022, 
as it approached the west coast of Florida, making landfall on 
Cayo Costa Island. Ian caused immense damage before mov-
ing back offshore into the Atlantic. It again made landfall as 
a hurricane in South Carolina. Ian caused 5 deaths in Cuba, 
146 in Florida, 5 in North Carolina, and 1 in Virginia. It dis-
sipated over southern Virginia on Oct. 2 but produced rain 
over much of the eastern U.S.

Ian caused U.S. losses estimated at over $50 billion. Much 
of the damage was from flooding brought about by a storm 
surge of 10 to 15 feet. The cities of Fort Myers Beach and 
Naples were largely destroyed along with Sanibel Island and 
Pine Island. Millions were left without power including more 
than 2.5 million in FL, 143,000 in PR, 33,000 in NC and 
10,000 in VA and many communities in Florida lacked po-
table water.

President Biden and the first lady, Jill Biden, traveled to 
Puerto Rico to survey the damage left by a previous Hurri-
cane, Fiona, and then they visited Florida to assess recovery 
efforts from Hurricane Ian. Several island communities were 
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ter shortages, the Chinese Communist Party had to choose 
between supplying water for agriculture or power-generation, 
according to Gopal Reddy, founder of the group Ready for 
Climate.

Some 267 weather stations across China reported record 
temperatures in August, and the long dry spell across the 
Yangtze River basin has reduced hydropower output and crop 
growth ahead of this season’s harvest in Jiangxi. Ten reser-
voirs in neighboring Anhui province have fallen below the 
“dead pool” level, meaning they are unable to discharge water 
downstream, the local water bureau said.

Across Pakistan, a deluge of floodwater swept away moun-
tainsides, pushed buildings off their foundations and turned 
whole districts into inland seas. Over a million homes were 
damaged or destroyed. After nearly three months of incessant 
rain, much of Pakistan’s farmland is now underwater, raising 
the specter of food shortages in what is likely to be the most 
damaging monsoon season in the country’s recent history.

Sherry Rehman, Pakistan’s climate change minister, called 
the flooding a “climate-induced humanitarian disaster” of 
“epic proportions” and appealed for international aid. Paki-
stan’s National Disaster Management Authority said 162 
bridges had so far been damaged by the floods and that more 
than 2,000 miles of roads were destroyed.

Scientists expect more of these seasonal rains to come 
down in dangerous, unpredictable bursts as the planet con-
tinues to heat up because warmer air holds more moisture. 
When the right atmospheric factors come together to gener-
ate heavy precipitation, there is more water available to fall 
from the clouds than there had been before GHG emissions 
began warming the planet, said Noah S. Diffenbaugh, a cli-
mate scientist at Stanford University who has studied the 
South Asian monsoon.

Due to Pakistan’s record floods, villages are now desperate, 
isolated, islands. More than 33 million people have been dis-
placed, vast areas have been submerged and homes and crops 
decimated. The flooding is the worst to hit the country in re-
cent history, according to Pakistani officials. The floods were 
caused by heavier-than-usual monsoon rains and glacial melt.

In Dadu District, one of the worst hit areas in Sindh Prov-
ince in southern Pakistan, the floodwater completely sub-
merged roughly 300 villages and about 40,000 square miles 
of land, roughly the size of the state of Virginia.

Tens of thousands of people are now homeless and dis-
placed to nearby towns and cities where they seek refuge in 
schools, public buildings, and along the roadside and canal 
embankments. Malaria, dengue fever and waterborne dis-
eases are rampant and the government shut down electricity 

lost electricity, mostly in Brevard, Indian River and Volusia 
Counties.

More than 500 homes in Port Orange, Fla., were at risk 
of flooding after a critical dam was swept away in the storm. 
Mayor Don Burnette said the seawall protecting the Cam-
bridge Canal system, which drains water out of the neighbor-
ing community, had been breached. Water levels are 8 feet 
higher than normal in the area, he said.

For climate scientists, the most alarming weather event 
of the summer may have been the simultaneous heat and 
drought across most of China. The country experienced 
extreme heat for almost three months, affecting more than 
900 million people. As many as 66 rivers in a single mu-
nicipal area, around Chongqing, have “dried up,” according 
to the state broadcaster CCTV. Weather historian Maximil-
iano Herrera said, “there is nothing in world climatic history 
which is even minimally comparable.”

The heatwave worsened a drought that has harmed food 
and factory production, reduced hydropower and river trans-
port over an expansive area. The Yangtze River Basin, which 
runs from coastal Shanghai to Sichuan province in China’s 
southwest and includes Asia’s longest river, was considered 
the worst-affected area, affecting hundreds of millions of 
people.

The heatwave ravaged much of China for over 70 con-
secutive days with temperatures consistently over 40C (104F) 
in at least 17 provinces, from southwestern Sichuan to coastal 
Jiangsu and Zhejiang provinces in the east. In Sichuan prov-
ince, temperatures reached 43C and in Beibei, 45C.

The record heat waves and droughts threaten China’s 
food, energy and economic security, experts said. Due to wa-
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“We have been remarkably successful in cleaning up other 
sources of air pollution across the country, mainly due to 
regulation like the Clean Air Act,” said Marshall Burke, a co-
author of the research and professor of earth system science 
at Stanford. “That success, especially in the West, has really 
stagnated. And in recent years this started to reverse” largely 
due to wildfires. Climate change intensifies fire risk across the 
country and smoke plumes travel thousands of miles from 
their source affecting millions of Americans coast to coast.

Particulate pollution causes both short-term irritation and 
has been linked to chronic heart and lung conditions as well 
other negative health effects like cognitive decline, depression 
and premature birth.

“There is no safe concentration,” said Tarik Benmarhnia, 
an environmental epidemiologist at the University of Cali-
fornia, San Diego, who worked on an earlier study showing 
that smoke from wildfires can be 10 times more harmful than 
other sources of air pollution. The new research indicates that 
the health risk is increasing as the hot and dry conditions for 
wildfires worsen with climate change.

In late August, severe thunderstorms swept through 
southern Michigan and northwest Ohio, leaving more than 
650,000 customers without power in the region and killing 
three people, including an 11-year-old boy who was swept 
into a drain as the storm system stretched into Arkansas. A 
line of storms, produced wind gusts of between 60 to 80 mph 
in parts of Illinois, Indiana, Michigan and Ohio, prompting 
severe thunderstorm warnings.

Also in Michigan, a mid-October storm brought heavy 
snow, powerful winds and extremely high waves to the re-
gion. More than 13 inches of snow accumulated in the north-
central part of the Upper Peninsula. Waves of 13 to 15 feet 
were recorded along eastern Lake Superior and may have 
reached 20 feet in the early afternoon and wind gusts of up to 
60 mph swept the area around Grand Marais, Mich., on the 
southern shore of Lake Superior. For the Upper Midwest, the 
heaviness of the snowfall was “uncommon.”

The remnants of Typhoon Merbok caused widespread 
flooding in coastal areas of western Alaska, in mid-September. 
Alaska Governor Mike Dunleavy issued a disaster declaration 
in response to what he called an “unprecedented storm.” The 
governor said extreme winds crashing waves and coastal sea 
surge had impacted several communities along 1,000 miles of 
the Alaska coastline.

The State Emergency Operation Center received mul-
tiple reports of flooded homes, roads and airports, along 
with power outages and infrastructure damage. Strong winds 
with gusts close to 70 mph caused a storm surge that flooded 
coastal communities, including Golovin where around 170 

to prevent electrocutions. “We are abandoned, we have to 
survive on our own,” said Ali Nawaz, 59, a cotton farmer.

Previously, U.S. wildfire season was mostly over by Oc-
tober, but in mid-October at least 50 notable fires burned 
across the Western U.S. The bulk of the large outbreaks were 
in Idaho, Montana and the Pacific Northwest. At least six 
fires had grown larger than 25,000 acres. Across the country, 
fires to date have burned a half million more acres compared 
with this time last year, federal statistics show.

A wildfire in Washington State grew to 2,000 acres from 
150 acres within hours, forcing thousands of people to evacu-
ate. The Nakia Creek fire burned in the Yacolt Burn State 
Forest near Camas, Wash., about 20 miles northeast of Port-
land, Ore. The fire, which began on Oct. 9, was about 20% 
contained earlier but escalated, driven by a combination of 
strong winds, high temperatures and low humidity. About 
3,000 homes were subject to mandatory evacuation orders 
in Clark County. Another 33,780 were under a voluntary 
evacuation notice.

The wind, with gusts up to 30 mph, grounded air re-
sponse crews for their safety, the Clark Regional Emergency 
Services Agency said. County officials said this season “has 
been a long one for fire crews.” “They have been putting in 
long days for several months now.”

The region has experienced unseasonably high tempera-
tures. In Seattle, temperatures peaked at 88F, the second 
warmest day in October in almost 130 years, the Weather 
Service said.

The Mosquito fire in the Sierra Nevada foothills, became 
California’s largest blaze of the year. The fire has been advanc-
ing east through dry, hilly terrain northeast of Sacramento, 
the state capital. It had grown to more than 63,000 acres.

Smoke from wildfires has worsened over the past decade, 
potentially reversing decades of improvements in Western 
air quality made under the Clean Air Act, according to re-
search from Stanford University. Researchers noted a 27-fold 
increase over the past decade in the number of people experi-
encing an “extreme smoke day,” which is air quality deemed 
unhealthy for all age groups. In 2020 alone, nearly 25 million 
people across the contiguous U.S. were affected by dangerous 
smoke.

“People may be less likely to notice days with a modest 
increase in fine particulate matter from smoke, but those 
days can still have an impact on people’s health,” said Marissa 
Childs, who led the research. She noted that extreme smoke 
days were rare between 2006 to 2010, but from 2016 to 2020 
more than 1.5 million people, particularly in the Western 
U.S., were routinely exposed to levels posing immediate risks.
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At the start of the year, Spain was experiencing its dri-
est January in 20 years, and by February, the Alto Lindoso 
reservoir had fallen to 15% of its capacity. “The degree of 
this drought is on the once-in-a-century or several-centuries-
time-scale intensity,” Dr. Malhi said, adding that while ex-
treme droughts do occur normally, it may be that now such 
droughts will occur more frequently.

“We have an awful lot still to learn,” Friederike Otto, a 
senior lecturer at the Grantham Institute at Imperial College 
London, said. “I think it [Europe’s drying rivers and reser-
voirs] says that climate change, particularly in Europe, is al-
ways discussed as something happening in the future. It’s not 
in the future. It’s happening now.”

Nine people died and at least four others were missing af-
ter an overnight rainstorm in mid-September dumped more 
than a foot of rain on the coast of central Italy, turning streets 
into rivers, blocking bridges and highways, and leaving thou-
sands without electricity or gas. The downpour occurred in 
the central Marche region, devastating several small towns. In 
a post on social media, firefighters said that they had rescued 
dozens of people from their roofs or in trees. A civil protec-
tion official, Luigi d’Angelo, said that about 16 inches of rain 
had fallen in two to three hours. “It was an extremely intense 
event,” he told the news agency ANSA.

Antonello Pasini, a scientist with the National Research 
Council of Italy, said that climate change was affecting the 
Mediterranean with drastic alternations between hot air 
intrusions from the south and cold fronts from the north. 
That, in turn, “is creating disasters that we unfortunately see 
increasingly frequently,” he said. He added that Italy’s par-
ticular geological configuration, with narrow valleys channel-
ing torrential rivers, made it prone to landslides. In July, 11 
people were killed by an avalanche while climbing a glacier 
in northern Italy, after record high temperatures in the area.

In Lytton, British Columbia, nothing has been rebuilt since 
flames devoured the tiny village of Lytton last year, turning it 
into a national symbol of climate change. It was in Lytton, 
about 90 miles northeast of Vancouver, that temperatures set 
a national record of 49.6C (121.3 F) in Canada!—before the 
deadly fire erupted. The inferno killed 619 people in the prov-
ince last year and caused tens of millions of dollars in damage.

Vancouver’s City Council has taken initial steps toward 
suing major oil companies seeking damages for the local costs 
of climate change. This would be the first lawsuit of its kind 
in the country against the fossil fuel industry.

Apart from the fire, a weather event known as an atmo-
spheric river caused huge floods that isolated entire towns and 
thousands of people in a region east of Vancouver. A tornado, 
called a waterspout, brought winds of 68 mph to Vancouver. 

people evacuated their homes, and in Hooper Bay where 250 
people evacuated.

“It’s a historic-level storm,” Rick Thoman, a climate spe-
cialist at the University of Alaska Fairbanks, said of the system 
steaming toward Alaska. “In 10 years, people will be referring 
to the September 2022 storm as a benchmark storm.”

More than 800,000 people were evacuated in central Viet-
nam ahead of Typhoon Noru’s expected landfall after it hit 
the Philippines in late September. Noru, known in the Philip-
pines as Typhoon Karding, made landfall in the Philippines, 
causing flooding and killing at least eight people, officials 
said. Noru produced maximum sustained winds of 92 mph 
in Vietnam making it the equivalent of a Category 1 storm 
on the wind scale that is used to describe tropical cyclones in 
the Atlantic. It blew roofs off houses and caused widespread 
blackouts. An additional 4,000 people were evacuated from 
north-eastern Thailand due to a risk of flash floods stemming 
from a combination of heavy rainfall and saturated soils fol-
lowing the persistent monsoon season.

Nigeria is suffering its worst flooding in a decade, with 
vast areas of farmland, infrastructure and 200,000 homes 
partly or wholly destroyed. At least 603 people have died, 
with more than 2,400 others injured and over 1.4 million 
displaced by the flooding. In some areas, water levels almost 
reached the roofs. Matthias Schmale, the U.N. humanitarian 
coordinator for the country, said “Climate change is real, as 
we are yet again discovering in Nigeria.” In 2012, when the 
country last experienced flooding on this scale, the damage 
was estimated at $17 billion.

The European drought combined with extreme heat this 
summer have dried rivers and reservoirs worrying experts. The 
two phenomena lead scientists to conclude the conditions are 
made more likely and more severe by anthropogenic climate 
change. “It’s hugely concerning,” said Yadvinder Malhi, a 
professor of ecosystem science at the University of Oxford. 
“It’s a sign that there are big shifts going on in the stability 
of the global climate and the regional weather that’s going to 
cause more and more stress on human systems and natural 
ecosystems.” Because humans have heated the planet about 
1.1C (2F), there is much more variability in the climate than 
expected, Dr. Malhi said. He added that if warming reaches 
2C degrees or more, humans can expect to see far greater 
impacts than initially feared. “As there is more energy in the 
atmosphere, we’re getting more and more extremes, whether 
it’s flooding extremes,” like in Pakistan, “or drought extremes 
like we’re seeing in Europe, China and part of North Ameri-
ca.” These sorts of events were predicted for 2040, and to see 
them now strongly indicates that climate variability is occur-
ring more rapidly than predicted.
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David Armstrong McKay, a climate scientist at the Uni-
versity of Exeter in Britain, said limiting warming to 1.5C 
“doesn’t guarantee we don’t see tipping points,” “but it re-
duces the likelihood.”

And as with the UN panel’s assessments, exceeding 1.5C 
does not mean all is lost. “Every 10th of a degree counts,” 
Dr. Rockström said. “So, 1.6 is better than 1.7 and so on” in 
reducing the tipping-point risks.

Countries have not pledged to cut GHG emissions 
enough to meet either Paris target. Current policies put the 
world on pace for up to 2.9C of warming by the end of the 
century. At that level of warming, even more tipping points 
would be set off, the researchers said.

The new research specified 16 tipping points, including 
nine that would have global effects. The study “puts tempera-
ture thresholds on all the tipping elements,” Dr. Rockström 
said. “That has never been done before.”

One worrisome example of a tipping point is the rapid 
warming of the Arctic which has led to the extreme wildfire 
seasons experienced in Siberia in recent years which is ex-
pected to continue.

The researchers said that the Siberian Arctic, with its vast 
expanses of forest, tundra, peatlands and permafrost, was 
nearing a threshold beyond which even small temperature 
increases could produce sudden increases in the extent of 
fires. “Global warming is changing the fire regime above the 
Arctic Circle in Siberia,” said David L.A. Gaveau, one of the 
researchers. His company, TheTreeMap, monitors deforesta-
tion around the world.

Arctic wildfires can consume decayed organic matter in 
peat and thawed permafrost thereby releasing CO2. This 
GHG adds to global warming which makes the goal of rein-
ing in climate change more difficult if not impossible. Over 
the past four decades, the Arctic has been warming about 
four times faster than the global average. Recent summers 
in eastern Siberia have been marked by particularly extreme 
temperatures reaching 38C (100F).

The warmth has been accompanied by severe and exten-
sive wildfires. “Observations indicated that the fire seasons 
were exceptional,” Dr. Gaveau said.

He and his colleagues analyzed satellite data to map the 
burned area each summer from 1982 to 2020. Over that 
time, a total of nearly 23 million acres burned. The research-
ers found that together, 2019 and 2020 accounted for nearly 
half of the total. “The burning was much, much higher than 
in the last 40 years,” Dr. Gaveau said. The study was pub-
lished in the journal Science.

High winds and storm surge damaged Vancouver’s scenic sea 
walls in Stanley Park, which have become increasingly vul-
nerable to rising sea levels.

“We cannot make the types of dramatic shifts that soci-
ety needs to deal with climate change while the global fossil 
fuel industry makes hundreds of billions, trillions of dollars, 
of profit from selling the same products that are causing the 
problem,” said Andrew Gage, a staff lawyer at West Coast En-
vironmental Law, one of the environmental groups leading 
the campaign “Sue Big Oil” and urging local governments to 
file a class-action lawsuit against global oil companies.

The day after Lytton broke the national heat record, 
strong winds pushed flames through Lytton consuming it in 
less than two hours. The Mayor, Jan Polderman said, before 
the fire he believed that climate change was “the next genera-
tion’s problem.” “I don’t think that anymore.”

Failure to limit global warming to 1.5C will likely set off 
several climate “tipping points,” a team of scientists said, with 
irreversible effects including the collapse of the Greenland 
and West Antarctic ice sheets, abrupt thawing of Arctic per-
mafrost and the death of coral reefs.

The researchers said that even at the current level of warm-
ing, some of these self-sustaining changes might have already 
begun. But if warming exceeded 1.5C, the changes become 
much more likely. And at the higher Paris target, 2Cs, even 
more tipping points would likely be set off, including the 
loss of mountain glaciers and the collapse of a system of deep 
mixing of water in the North Atlantic.

The changes would have significant, long-term effects 
on life on Earth and likely would trigger unstoppable posi-
tive feedback loops. The collapse of the Greenland and West 
Antarctic ice sheets could produce unrelenting sea level rise, 
measured in feet, not inches, over centuries. The thawing of 
permafrost could release more heat-trapping gases into the 
atmosphere, accelerating global warming beyond habitability. 
A shutdown of ocean mixing in the North Atlantic could af-
fect global weather patterns and cause more extreme weather 
events beyond anything humans have evolved to endure.

Johan Rockström, the director of the Potsdam Institute for 
Climate Impact Research in Germany and one of the research-
ers, said the team had “come to the very dire conclusion that 
1.5C is a threshold” beyond which some of these effects would 
start, if they haven’t already. It is therefore imperative, he and 
others said, for nations to immediately slash CO2 emissions 
and other heat-trapping gases to curb global warming.

The research is consistent with recent assessments by the 
Intergovernmental Panel on Climate Change, a group of ex-
perts convened by the United Nations, that beyond 1.5C, the 
threats of climate change grow considerably.
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if we have early snowmelt, which we have more with climate 
warming, and then if we have an Arctic front jet, which we 
also have more frequently with climate warming, then we 
have like really extreme fire risk.”

To avert worsening climate disasters, all sectors of the 
economy must be transformed by midcentury. The most ur-
gent task is the rapid phase-down of planet-warming emis-
sions from coal-fired power plants in emerging economies. 
Burning coal for electricity is the single largest source of glob-
al GHG emissions. It accounts for about 10 billion tons of 
CO2 annually, more than 70% of global fossil fuel emissions 
from electricity generation.

The world’s leaders are failing badly in this regard. Since 
1990, the world has doubled its emissions from coal-fired 
power. There are now more than 6,500 such plants with at 
least an additional 941 planned. According to the Rockefeller 
Foundation, combined, they could emit 273 billion tons of 
CO2 over their normal 40-year operational lifetime. Such 
emissions could cause humanitarian crises that can scarcely 
be imagined for the world’s most vulnerable peoples.

To keep global warming to below 2C (3.6F) above pre-
industrial levels, the global community must stop building 
coal plants immediately and cut coal emissions in roughly 
half by 2030. Coal plants must be replaced by carbon-free 
power, transportation must be decarbonized, as must build-
ings and industry. Innovative political and financial solutions 
are emerging, but will they be in place in time?

Emissions from coal plants in the 38 countries in the 
Organization for Economic Cooperation and Development 
have declined by an average of 6% annually since 2014. But 
emissions growth from emerging nations has far exceeded 
these reductions. Such growth accounts for 79% of the global 
total. China, India, Vietnam, Indonesia and South Africa are 
among the countries that have relied heavily on coal for eco-
nomic development.

Coal is favored as political and business elites are often 
highly personally invested in it (including in the U.S., no-
tably Senator Manchin (R-WV)). Coal also supports tens of 
millions of lives directly and indirectly.

Following the climate negotiations in Glasgow last year, 
France, Germany, Britain, the U.S. and the EU agreed to mo-
bilize $8.5 billion over the next 3-5 years to help South Africa 
and coal workers transition from coal. South Africa is the 
world’s 15th-largest emitter of GHG, and it generates 87% 
of its electricity by burning coal.

The Group of 7 backs such an approach. India, the 
Philippines, Bangladesh, Pakistan and others may follow if 
the countries underwriting South Africa’s transition follow 
through on their financial commitments. It has been a prob-

They then looked at factors that affect wildfire risk, in-
cluding the length of the growing season (which results in 
more vegetation available to burn) and air and surface tem-
peratures (warm conditions dry out the vegetation, making it 
easier to burn) and found that these have increased over the 
decades. Those and other factors “are causing what we’re see-
ing — an increase in areas of burning,” he said.

In 2019 and 2020, average summer temperatures in the 
Siberian Arctic had increased to above 10C (50F). Dr. Ga-
veau said that 10C could be a tipping point, or threshold, be-
yond which wildfire activity greatly increases with just a small 
increase in temperature. “It’s worrying because predictions es-
sentially indicate that the fires of 2019, 2020 will become the 
norm by the end of the century,” he said.

They estimated that the fires of 2019 and 2020, which 
burned large areas of peatland, resulted in the release of more 
than 400 million metric tons of CO2, which is greater than 
the total annual emissions of Australia. With more extreme fire 
years, Dr. Gaveau said, “there’s going to be much more car-
bon released into the atmosphere every year because of global 
warming in a region that would not normally burn as much.”

The fires are also thawing the permafrost, previously per-
manently frozen ground underlying much of the Siberian 
Arctic. The organic matter in the thawed ground decomposes 
and releases CO2 and methane, and it can also dry out and 
burn, resulting in even more emissions and warming, etc.

The study adds to the urgency of reducing emissions. 
These emissions from thawed permafrost and Arctic wild-
fires are not fully accounted for in global carbon budgets but 
should be so countries can adjust their emissions goals to 
limit global warming.

A separate study published in Science looked at factors 
that drove the extreme fire season of 2021. Rebecca C. Schol-
ten of Vrije Universiteit Amsterdam and colleagues found 
that over the past half-century spring snowmelt in northeast-
ern Siberia has started an average of 1.7 days earlier per de-
cade. The earlier the snowmelt the longer soil and vegetation 
dry out, increasing the risk of burning.

The researchers also found that changes in the polar jet 
stream that circles the planet likely contributed to greater fire 
activity. During many weeks when extreme fires occurred, the 
jet stream was temporarily split in two, with northerly and 
southerly branches. Referred to as an Arctic front jet, it typi-
cally has a region of stationary lower-level air which allows 
heat to build up, increasing fire risk.

This split jet stream is the same phenomenon that scien-
tists say likely contributes to increasing heat waves in Europe. 
Dr. Scholten said the research showed that the two factors 
worked together. “It’s a compound effect,” she said. “It’s only 
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If home/building owners decide to switch out the old oil 
boilers for gas ones, it will prolong the building’s reliance on 
fossil fuels for another 40 years or so. But doing so involves 
less work, less up-front cost, and less of an education for 
shareholders/apartment owners. Many hurdles to clear.

Washington
By a bipartisan Senate vote of 69 to 27 the United States 

joined the 2016 Kigali Amendment, along with 137 other 
nations that have agreed to sharply reduce the production 
and use of hydrofluorocarbons (HFCs), industrial chemicals 
commonly found in refrigerators and air-conditioners. The 
chemicals are potent GHGs, warming the planet with 1,000 
times the heat-trapping strength of CO2.

Sen. Chuck Schumer of New York, the majority leader, 
called the ratification “a historic step forward to combating 
global warming in a huge way.” He predicted that the vote may 
count as one of the most important bipartisan accomplish-
ments during this Congress. Twenty-one Republicans joined 
all present members of the Democratic caucus to approve the 
treaty, including Senator McConnell (KY), the minority leader.

If the Kigali pact is successfully implemented, scientists 
estimate it would prevent up to 0.5C, (about 1F), of warm-
ing by the end of this century. At this stage in the planet’s 
rapid warming, every fraction of a degree makes a difference.

The vote was largely symbolic as the Congress and the 
Biden administration had enacted policies to reduce the pro-
duction and importation of HFCs in the U.S. by 85% over the 
next 15 years, and industry has turned to alternative chemicals.

About 15% of HFCs would still be permitted because 
they have critical uses for which alternatives do not yet ex-
ist. Under the Kigali Amendment, industrialized nations like 
the U.S. and those in the EU will reduce production and 
consumption of HFCs to about 15% of 2012 levels by 2036. 
Much of the rest of the world, including China, Brazil and all 
of Africa, will freeze HFC use by 2024, reducing it to 20% of 
2021 levels by 2045.

lem to actually mobilize billions in new capital financed at 
below-market rates to underwrite these deals.

Pursuant to a 2019 New York City (NYC) law, most large 
buildings must drastically reduce their emissions starting in 
2024. That will entail replacing boilers with heat pumps. It’s not 
going to be easy. Nationally, the Biden administration is trying to 
hasten such a shift with billions of dollars in tax rebates to elec-
trify buildings and make them more energy efficient. In 2021, 
sales of heat pumps grew significantly in the U.S. and several 
other major markets, according to research published in Nature.

Emissions from buildings, primarily for heat and hot water, 
account for more than a quarter of the nation’s emissions. In 
NYC it’s roughly 70%. “New York City, I would argue, is the 
most aggressive city in the country on energy efficiency and 
green buildings,” Mr. Donnel Baird, founder of Bloc Power, 
said. “We are so far behind, and we are underperforming.”

In NYC, many apartment building owners, including co-
operatives, can’t readily afford to go all-electric. There aren’t 
enough workers trained to retrofit them. And often, even in 
new buildings, to say nothing of old buildings that were built 
decades before heat pumps existed, there isn’t enough space 
to accommodate all the equipment.

Ithaca, N.Y., and Berkeley, CA, have passed laws requiring 
all buildings, new and old, to stop using oil and gas in the 
coming years, whether for heating or cooking. Dozens of cit-
ies across the U.S. have also passed laws that prohibit new gas 
hookups. A counteroffensive, funded by gas companies and 
local utilities, is fighting local laws to ban gas.

The Inflation Reduction Act offers up to $8,000 in tax 
rebates for property owners to purchase electric heat pumps 
and make energy efficiency improvements (e.g., insulation 
and better windows). Many buildings will need to upgrade 
their electric panels to fully electrify. There are rebates for 
that, too. The bill also allocates $200 million to train workers 
to install new electric appliances and insulation.

But as buildings electrify, along with cars and buses, utili-
ties will need to produce much more electricity as demand 
grows. The city needs to install new transmission lines to 
meet the new demand.

NYC’s 24 power plants run mostly on methane gas and 
fuel oil, spewing GHG emissions into the atmosphere and 
polluting the air nearby. The city aspires to have what it calls 
a fully “clean energy” electricity grid by 2040.

The switch is cumbersome. NYC has been slow in issuing 
the necessary permits. Plumbing lines and wires must be re-
moved. The required machinery is enormous. Most high-rise 
buildings don’t have enough space for the equipment. Devel-
opers of new buildings, if they want to go all-electric, need to 
set aside expensive real estate to accommodate the equipment.
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Americans for Prosperity, a political action committee 
founded by the billionaire Koch brothers, sent a letter to law-
makers saying that ratifying the Kigali Amendment would be 
an “abdication of U.S. sovereignty over environmental regu-
lation” to the UN. The group also argued it would raise the 
price of air-conditioning, refrigeration and industrial cooling 
for American consumers.

But Francis Dietz, a spokesman for the Air-Conditioning, 
Heating and Refrigeration Institute, an industry trade group, 
said the phase-down of HFCs was happening, no matter 
what the Senate did. “We’ve been preparing for this for more 
than a decade,” he said, adding, “If you’re a consumer, this 
isn’t going to make any difference to you whatsoever.”

The Biden administration intends to regulate methane, a 
potent GHG that spews from oil and natural gas operations 
(methane is the primary component of natural gas). Methane 
regularly leaks from wells, pipelines and other infrastructure, 
and is also deliberately released for maintenance or other rea-
sons. It warms the atmosphere 80 times as fast as CO2 in 
the short term. The regulations will be enforced by the En-
vironmental Protection Agency which will limit the methane 
coming from roughly one million existing oil and gas rigs 
across the U.S. Prior rules aimed at preventing methane leaks 
from oil and gas wells built since 2015 were rescinded by the 
Trump administration. The new regulations will restore and 
strengthen the prior regulations.

More than 100 nations attending COP27 promised to 
curb global emissions of methane 30% by 2030. That is the 
equivalent of eliminating emissions from every car, truck, 
airplane and ship, said Fatih Birol, executive director of the 
International Energy Agency.

Biden called the agreement a “game-changing commit-
ment” and said the new efforts will create jobs to manufacture 
technologies for methane detection and employ pipefitters and 
welders to cap abandoned wells and plug leaking pipelines.

The U.S. Department of Transportation also proposed a 
regulation to reduce methane leaks from natural gas pipe-
lines, and the U.S. Department of Agriculture announced it 
will work with farmers and ranchers on ways to reduce meth-
ane from livestock.

Methane is the second most abundant GHG after CO2 
and it’s responsible for more than a quarter of the warming 
the planet is currently experiencing. It dissipates from the at-
mosphere faster than CO2 but is more powerful at heating 
the atmosphere in the short run. Methane is an odorless, col-
orless, flammable gas, produced by landfills, agriculture, live-
stock and oil and gas drilling. It is sometimes intentionally 
burned or vented into the atmosphere during gas production.

Carl R. Howard is co-chair of the 
Global Climate Change Com-
mittee for the Environmental and 
Energy Law Section. The views 
expressed above are his own. 
Thanks to Teraine Okpoko who 
assisted with Facts on the Ground. 
Follow Carl Howard on Twitter  
@Howard.Carl.

Based on EPA studies in the 1980s, it was believed that if 
the combustion was efficient, 98% of the methane would be 
destroyed and/or converted into CO2 which is less immedi-
ately harmful. But the new research found that flaring is far 
less effective, perhaps only 91% destructive.

Riley Duren, chief executive of Carbon Mapper, a non-
profit group that is launching satellites next year that will 
detect and monitor sources of GHG emissions, said the find-
ings were expected by those who are familiar with emissions 
from oil and gas basins and know how much flaring that is 
done. Al Gore’s ClimateTrace initiative is also up and run-
ning and measuring and tracing methane emissions.

The International Energy Agency estimated that world-
wide in 2021, more than 140 million cubic meters of meth-
ane was burned in this way, equal to the amount imported 
that year by Germany, France and the Netherlands.

In addition to reducing GHGs, regulating methane will 
protect public health, EPA officials said. When methane is 
released into the atmosphere, it is frequently accompanied 
by hazardous chemicals like benzene and hydrogen sulfide. 
Exposure to those pollutants has been linked to serious health 
problems including asthma and cancer.

Gas burners in the kitchen, even when off, emit methane 
and benzene which are GHGs (methane) and cancer causing 
(benzene). Recent research estimated that each year Califor-
nia gas appliances and infrastructure leak the same amount of 
benzene as is emitted by nearly 60,000 cars, but these leaks 
are unaccounted for in the state’s records. Benzene is a highly 
flammable chemical that can be colorless and odorless, and 
which increases the risk of blood disorders and certain can-
cers like leukemia with long-term exposure.

Homes and buildings are directly responsible for about 
13% of the country’s GHG emissions, mostly from gas 
burned in stoves, ovens, hot water heaters and furnaces. The 
growing body of evidence of harmful levels of indoor air pol-
lution is a “good reason to encourage electrification not just 
for the climate, but for health, too,” said Rob Jackson, an 
earth scientist at Stanford University.
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Recent Decisions and Legislation  
in Environmental Law

Facts
In 2019, former President Donald Trump declared a na-

tional emergency that allowed the United States to construct 
a wall along the southern border of the United States. This 
emergency centered on the “influx” of “illegal immigrants” 
coming into the United States. Statutory authority was given 
to the armed forces to “undertake military construction proj-
ects” to address the emergency.1 

While retaining almost 500 acres of land, Rancho Vista 
deeded about 17 acres to the United States government so 
that a continuous border fence could be constructed adjacent 
to the remainder of their property.2 The construction upon 
Rancho Vista’s property was part of San Diego Project 4 (the 
Project).3 The DHS secretary approved construction on the 
sites as part of the project.4 The secretary did not account for 
NEPA or ESA procedures.5 President Biden then terminated 
the national emergency at the southern border once he took 
office.6 DOD and DHS were ordered to halt construction 
projects along the border, and Rancho Vista’s property was 
next to the unfinished construction project.7 The site was left 
“uncleaned, partially excavated, and with both installed and 
uninstalled materials left behind.”8 Rancho Vista claimed that 
those actions (or inaction) caused it injury by causing erosion 
and desedimentation, destroying the habitat, and threatening 
the endangered species connected to Rancho Vista’s proper-
ty.9 Rancho Vista also claimed that the 700-foot gap left by 
the construction “channel[ed] illegal immigrants crossing the 
border. . .” onto its property, further contributing to impair-
ment of enjoyment and environmental destruction.10 

Procedural History
This case arose when the corporation of Rancho Vista del 

Mar (Rancho Vista) brought suit against the United States, 
the Department of Homeland Security (DHS) and its secre-
tary, and the Chief Patrol Agent for the San Diego Sector of 
Customs and Border Protection (CBP). Rancho Vista alleged 
that the government’s decision to halt unfinished construc-
tion of a border wall on Rancho Vista’s property violated the 
Administrative Procedure Act (APA), the National Environ-
mental Policy Act (NEPA), and the Endangered Species Act 
(ESA).11 The defendants then filed a motion to dismiss.12

Issue
Can government agencies be held responsible under the 

ESA, NEPA, and/or the APA for injurious, but nondiscre-
tionary, agency action? 

Rationale

Article III Standing

In order to establish Article III Standing, the plaintiff in 
any case must have suffered a (1) “concrete and particular-
ized,” actual or imminent (not hypothetical or conjectural) 
injury-in-fact (2) with a “causal connection” between the in-
jury and the conduct in question; and (3) it must be “likely, 
as opposed to merely speculative, that the injury will be re-
dressed by a favorable decision.”13 The plaintiff also has the 
burden of alleging facts to fit the elements.14

A. Injury-In-Fact

Here, the court found that Rancho Vista had established 
a cognizable injury-in-fact, because the injuries in the com-
plaint were concrete and imminent or actual. The injuries in 
question were the desedimentation, destruction of habitat, 
and continued threat to the endangered species on Rancho 
Vista’s property.15 This left Rancho Vista’s property and the 
surrounding area “open to environmental destruction.” Ran-
cho Vista also alleged that the unfinished gap on the wall left 
the property open to “undocumented immigrants” passing 
through and destroying the environment.16 These injuries 
were concrete and particular to Rancho Vista, so the first re-
quirement was met. The court also denied the government’s 
assertion that the environment being injured was not enough 
to show standing because plaintiffs must show injury.17 This 
was unpersuasive because Rancho Vista had shown that there 
was an injury to itself since Rancho Vista owns the criti-
cal habitat in question.18 Rancho Vista also stated that the 
government’s actions “impaired its enjoyment” of the prop-
erty and “harmed [plaintiff’s] ranch and the surrounding 
environment.”19

B. Causal Connection

The causal connection here was not in dispute, because 
the injuries complained of were immediately traceable to the 
actions of the DOD.20 If the DOD did not abandon the 
project, then Rancho Vista would not have construction ma-
terials littering the property, there would not be a gap in the 
wall, and the resulting destruction of the environment would 

Rancho Vista Del Mar v. United States, 2022 U.S. 
Dist. LEXIS 206277 (D.D.C. Nov. 14, 2022)
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ect, but the court did not find this persuasive because the 
APA only requires agency action that is “legally required.”32 
The court found for the government on the APA claim be-
cause the DOD was legally required to stop construction and 
Rancho Vista’s cited statutory authority did not have a basis 
for the court to order the government to act in Rancho Vista’s 
interests.33 

National Environmental Policy Act and Endangered 
Species Act Claims

The court found the NEPA and ESA claims unavailing 
because the procedural requirements within both acts do not 
apply to “nondiscretionary” agency decisions.34 The com-
mand to halt construction was not an option for the DOD or 
DHS because it came from President Biden’s order to end the 
national emergency that was originally declared by the Trump 
administration.35 NEPA only applies to “actions” where there 
is discretionary federal authority.36 ESA does not apply to 
“mandatory duties imposed on agencies by statute.”37 Thus, 
Rancho Vista failed to state a claim under these acts.38 

Conclusion
The court granted the defendants’ motion to dismiss with 

prejudice because Rancho Vista failed to state a claim upon 
which relief could be granted. While Rancho Vista has con-
stitutional standing to bring the claims, they could not pre-
vail on the merits because they did not have colorable claims 
under the APA, NEPA, or the ESA. 

Priscila Galambos 
Albany Law School, Class of 2024 

not exist. The injury also continued because the construc-
tion was not cleaned up and the environment continued to 
suffer.21 

C. Redressability

Redressability was challenged here. To meet this third re-
quirement for standing, the injury-in-fact must be able to be 
redressed if the court was to grant relief. Rancho Vista must 
be able to have its particularized injury corrected if it were to 
prevail.22 

Rancho Vista sought two forms of relief: “(1) ‘an order 
holding unlawful and setting aside [the government’s] deci-
sion to cease all work on the border fence segment adjacent 
to Rancho Vista’s property,’ and (2) ‘an order requiring [the 
government] to secure and finish the site in a workmanlike 
manner.’”23 The court found that these requests for relief 
would have been able to adequately address Rancho Vista’s in-
juries if they were to be granted.24 The government attempted 
to argue that redressability was not met, but only because 
the defendants do not have the authority to grant these two 
forms of relief. However, the court found that this argument 
assumed a decision on the merits of the case, whereas redress-
ability is not decided on an analysis of the merits.25 Initially, 
there must always be an assumption that the plaintiff would 
win on the merits of the case.26 

Administrative Procedure Act Claim

After the analysis on constitutional standing, the court 
turned to the merits of the claims. The APA requires that 
agencies decide actions based on a “consideration of relevant 
factors” and without a “clear error of judgement.”27 Rancho 
Vista alleged that the government action was “arbitrary and 
capricious.” Agency actions are arbitrary and capricious when 
it has relied on “factors which Congress has not intended it 
to consider” and has “entirely failed to consider an impor-
tant aspect of the problem,” explained its decision “that runs 
counter to the evidence” or the explanation “is so implau-
sible” that a difference in opinion or agency expertise could 
not be responsible.28 

The agency responsible for the pause in construction 
could not be blamed here, because it could not be held re-
sponsible for merely obeying an “unambiguous statutory and 
executive command.”29 Thus, the actions were not arbitrary 
or capricious. The order to end construction was given by ex-
ecutive command via President Biden, and that did not leave 
any room for agency discretion.30 The DOD did not have the 
authority to continue the project, and the secretary did not 
need to consider any factors when ending construction on 
the border wall.31 

Rancho Vista proposed that the DOD or DHS should 
have raised a different statutory authority to finish the proj-

Endnotes
1. Rancho Vista Del Mar v. United States, 2022 U.S. Dist. LEXIS 

206277, at *3-*4, (D.D.C. Nov. 14, 2022).

2. Id. at *4. 

3. Id.

4. Id. at *5.

5. Id.

6. Id.

7. Id. at *6.

8. Id.

9. Id. at *7.

10. Id.

11. Id. at *2.
12. Id. at *1. 

13. Id. at *9-*10 (quoting Lujan v. Defenders of Wildlife, 504 U.S. 555, 
560-61, 112 S. Ct. 2130, 119 L. Ed. 2d 351 (1992)).

14. Id. at *10.
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and distributing water from it.”5 As mentioned, there are en-
dangered species living within the water source, hence, “the 
Bureau must ensure that any action that it takes is not likely 
to jeopardize the continued existence of. . .[the] listed spe-
cies or destroy or adversely modify its habitat.”6 Therefore, 
in regard to the UKL, the “Bureau must. . .strike a balance 
between ensuring that sufficient water remains in the UKL 
for the sucker fish, while providing sufficient downstream 
flows in the Klamath River for the salmon (and by proxy, 
the [regional] killer whale [population]).”7 The genesis of the 
instant case was an OWRD order:

On April 23, 2020, OWRD issued an in-
terim order prohibiting the Bureau from 
releasing stored water from UKL ‘except 
in accordance with the relative and respec-
tive state law rights calling upon the stored 
water unless and until’ it provided OWRD 
certain information about the timing and 
release of that water.8 

As a result of the order, some parties to this case were con-
cerned about whether the lack of water flow would violate 
the ESA by stopping the downstream water flow—which, in 
turn, affects the listed-killer whale’s food source.

Here, the plaintiffs are the Yurok Tribe, the Pacific Coast 
Federation of Fishermen’s Associations, Institute for Fisher-
ies Resources (collectively, plaintiffs). The defendants are the 
Bureau and the Klamath Water Users Association (KWUA) 
(collectively, defendants).9

Procedural History
Before the 2020 OWRD order, this case dealt with plain-

tiffs’ lawsuit against the Bureau and NMFS over a 2019 bi-
ological opinion written as part of a required consultation 
process.10 In March of 2020, the Bureau developed an in-
terim plan that the parties agreed to; as a result, the parties 
“stipulated to stay the litigation until September 30, 2022, 
so long as the Bureau operated the project in accordance 
with the Interim Plan.”11 However, upon the issuance of the 
OWRD order, the parties requested the stay be lifted to allow 
the parties to challenge the order.12 The stay was lifted and 
the federal defendants—including the United States and the 
Klamath Tribes—commenced a crossclaim, and the plaintiffs 
filed a supplemental complaint.13

The United States and plaintiffs both moved for summary 
judgment; KWUA and OWRD then counterclaimed seeking 
summary judgment.14

Issue
Whether the order issued by the OWRD is preempted by 

the ESA.15

15. Id.

16. Id.

17. Id. at *11 (citing Friends of the Earth, Inc. v. Laidlaw Envtl. Servs. 
(TOC), Inc., 528 U.S. 167, 169, 120 S. Ct. 693, 145 L. Ed. 2d 610 
(2000)).

18. Id. at *11. 

19. Id.

20. Id.

21. Id. at *12. 

22. Id.

23. Id.

24. Id.

25. Id. at *13-*14. 

26. Id. at *14 (citing City of Waukesha v. EPA, 320 F.3d 228, 235, 355 
U.S. App. D.C. 100 (D.C. Cir. 2003)).

27. Id. at *15.

28. Id.

29. Id. at *15-*16.

30. Id. at *16.

31. Id. at *17.

32. Id. at *19.

33. Id. at *20-*21.

34. Id., at *21.

35. Id.

36. Id. (See Citizens Against Rails-to-Trails v. Surface Transp. Bd., 267 
F.3d 1144, 1151, 347 U.S. App. D.C. 382 (D.C. Cir. 2001)).

37. Id. (citing Nat’l Ass’n of Home Builders v. Defs. of Wildlife, 551 U.S. 
644, 644, 127 S. Ct. 2518, 168 L. Ed. 2d 467 (2007)).

38. Id. at *22. 

Facts
This case concerns the rules and regulations surrounding 

the Klamath river water supply.1 The cause of action centers 
on an order issued by the Oregon Water Resources Depart-
ment (OWRD) (hereinafter, the order).2 The Upper Klamath 
Lake (UKL) is home to two endangered fish, the shortnose 
sucker and the Lost River sucker, and allows water to flow 
downstream to a species of salmon that is the main food 
source for another endangered species, the Southern Resident 
killer whale.3 Since endangered species inhabit the UKL, the 
Endangered Species Act (the ESA) is triggered.

The Bureau of Reclamation (the Bureau) oversees the 
operations surrounding the Klamath Project (the project).4 

Part of the Bureau’s job is “managing the water levels in UKL 

Yurok Tribe v. U.S. Bureau of Reclamation, 2023 
WL 1785278 (N.D. Cal. Feb. 6, 2023)
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Resident killer whale by impacting the whale’s food supply 
(the salmon).29 The court went on to determine if the Bureau 
followed the order it would violate the ESA; and if the Bu-
reau released water in accordance with the ESA, it would vio-
late the order.30 As the court has determined the Congress’s 
intention was for the ESA to be Supreme law, the ESA must 
preempt the order.31

Conclusion
The court granted summary judgment in favor of the 

United States and plaintiffs. The OWRD was enjoined from 
enforcement of the order.32

Taylor Bacon 
Albany Law School, Class of 2023

Rationale16

The court began its analysis with the reminder that the 
“Supremacy Clause grants Congress ‘the power to preempt 
state law.’”17 To allow a state law to preempt federal law there 
must be a clear indication that it was the intent of the stat-
ute or Congress to allow preemption.18 Therefore, the court’s 
analysis was split into two sections: (1) what Congress’s pur-
pose was when enacting the ESA in regard to preemption; 
and (2) “whether the Bureau’s compliance with the ESA and 
OWRD order is physically impossible or whether the order 
stands as an obstacle to accomplish the Congress’s goals.”19

The KWUA asserted the argument that the Bureau’s job 
and duty is not subject to the ESA and, instead, the Bu-
reau is only authorized to operate the project for reclama-
tion purposes without “discretion to take action on behalf 
of endangered species.”20 The court, as outlined below, was 
unpersuaded by this argument and stated it lacked any sound 
support or backing.

First, the court examined the plain meaning of the ESA 
and what Congress’s intent had been when implementing the 
ESA. Examining past case law, the court included a quote 
from a Supreme Court case which stated, “[t]he plain intent 
of Congress in enacting. . .[the ESA] was to halt and reverse 
the trend towards species extinction, whatever the cost.”21 
The court went on to add that the “text and structure of the 
ESA make clear that Congress’s purpose in enacting the ESA 
was to prioritize the preservation and recovery of endangered 
and threatened species.”22 Based on the caselaw and statutory 
interpretation, the court decided that it was Congress’s intent 
to preempt state law with the ESA.23

The Klamath Irrigation District (KID), an amicus curiae, 
presented an argument against federal preemption, reason-
ing that since there was not an “express preemptive provi-
sion in the ESA” the court should not imply preemption.24 

Furthermore, the KWUA argued that summary judgment 
should not be granted in favor of the United States since the 
government had not demonstrated it was “‘physically impos-
sible’ for the Bureau to comply with both the ESA and the 
OWRD order.”25 The court, again, was unpersuaded by these 
arguments.

Since the court determined that “the Bureau must comply 
with the ESA in operating the Klamath Project—including 
when it releases stored water from UKL,”26 it now had to 
determine whether the Bureau could comply with the ESA if 
it followed the order. In its analysis the court stated this por-
tion was “easy to answer.”27 If the Bureau were to follow the 
order it would pose “an obstacle to the accomplishment and 
execution of Congress’s purpose and objective in enacting the 
ESA.”28 Stated simply, the court determined if the Bureau 
followed the order it would adversely impact the Southern 

Endnotes
1. Yurok Tribe v. U.S. Bureau of Reclamation, 2023 WL 1785278, at *1 

(N.D. Cal. Feb. 6, 2023).

2. Id. at *1.

3. Id. at *3.

4. Id. at *2.

5. Id.

6. Id. 

7. Id. at *4.

8. Id. at *6 (quoting Stip. Docs. At 708).

9. Id. at *1.

10. Id.

11. Id. (quoting Dkt. No. 908.).

12. Id.

13. Id.

14. Id. at *8 (The first cause of action is as follows: “(1) The OWRD 
order is ‘invalid because OWRD lacks jurisdiction to issue orders 
impinging upon. . .the Bureau’s satisfaction of its obligations under 
the federal ESA.’” Id. at *7).

15. There was a second issue, whether the order “violated the doctrine 
of intergovernmental immunity”; however, the court decided not to 
examine it. Id. at *12.

16. Arguments by the Klamath Irrigation District (KID) were excluded 
as the court ruled against KID’s procedural motions and it was not 
relevant to the outcome of the case.

17. Id. at *12 (quoting Arizona v. United States, 567 U.S. 387, 399 
(2012)).

18. Yurok Tribe, 2023 WL 1785278, at *12 (N.D. Cal. Feb. 6, 2023).

19. Id.

20. Id. at *16.

21. Id. at *14 (quoting Tennessee Valley Authority v. Hill, 437 U.S. 153, 
184 (1978)).

22. Yurok Tribe, 2023 WL 1785278, at *14 (N.D. Cal. Feb. 6, 2023).

23. Id.

24. Id. at *18.
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gency consultation was appropriate for spillway openings, 
and (2) whether the services acted arbitrarily and capriciously 
when approving emergency consultation.

Rationale
The district court looked at the definition of ‘emergen-

cy’ in the Black’s Law Dictionary and the Oxford English 
Dictionary (OED). Black’s Law defined ‘emergency’ as “‘[a] 
sudden and serious event or an unforeseen change in circum-
stances that calls for immediate action to avert, control, or 
remedy harm, 2. [a]n urgent need for relief or help.’”9 OED 
defined the word as “‘[t]he arising, sudden or unexpected oc-
currence (of a state of things, an event, etc.).’”10

After defining the term, the district court held that the 
spillway openings were not in fact emergencies. The spillway 
was “specifically designed and constructed to release freshwa-
ter from the Mississippi River into other waterways.”11 Thus, 
the court held that spillway “openings are expected, and the 
Corps is capable of, and has in fact planned for, these open-
ings to occur.”12

Conclusion
The court found that the defendants acted arbitrarily 

and capriciously.13 The court dismissed plaintiffs’ remaining 
claims regarding defendants’ prior actions and remanded the 
entire case for prospective consultation. In doing so, the de-
fendants were ordered “to anticipate the general effects that 
future spillway openings will have on endangered and threat-
ened species and their critical habitats.”14

Gabriel Jimenez Negron 
Albany Law School, Class of 2025

25. Id.

26. Id. at *17.

27. Id.

28. Id.

29. Id. at *18.

30. Id.

31. Id. (“[T]he Congressional purpose behind the ESA is clear and 
the OWRD order stands in the way of the accomplishment and 
execution of that purpose, meaning it is preempted”).

32. Id. at *21.

Facts
In 2019 and 2020, the United States Army Corps of En-

gineers (Corps), the United States Fish and Wildlife Service 
(FWS), and the National Marine Fisheries Service (NMFS) 
classified the openings of the Bonnet Carré Spillway (spill-
way) as emergencies, which allowed the Corps to bypass a 
formal consultation with the NMFS and FWS (collectively, 
the services).1 Without an adequate evaluation of the po-
tential adverse impacts, the Corps was allowed to discharge 
polluted river water from the spillway. Consequently, the 
polluted river water lowered “the salinity levels of the receiv-
ing waters.”2 Moreover, the “changes caus[ed] an array of im-
pacts that adversely affect[ed] wildlife and destroy[ed] their 
habitat.”3 For instance, in 2019, “when the [s]pillway was 
opened twice for a total of four months, oyster beds were 
destroyed, commercial fishery operations were devasted, and 
hundreds of dolphins died and washed ashore[.]”4

While the Corps did not engage in formal consultations 
with the services, they “issued a series of after-the-fact find-
ings on individual spillway openings.”5 The plaintiffs, two 
environmental non-profit organizations, allege that these 
findings “arbitrarily ignore[d] or minimize[d] the impacts to 
[the] imperiled species and their designated critical habitat.”6

Procedural History
Plaintiffs Defenders of Wildlife and Healthy Gulf (collec-

tively, the plaintiffs) filed a lawsuit against NMFS, FWS, and 
the Corps (collectively, the defendants) and moved for sum-
mary judgment.7 The defendants also moved for summary 
judgment and motion for partial remand.8

Issues
The issues were (1) whether the Corps acted arbitrarily 

and capriciously when making the initial decision that emer-

Defenders of Wildlife v. U.S. Army Corps of 
Eng’rs, No. 1:20CV142-LG-RPM, 2022 U.S. Dist. 
LEXIS 236583 (S.D. Miss. 2022)

Endnotes
1. Defenders of Wildlife v. U.S. Army Corps of Eng’rs, No. 1:20CV142-

LG-RPM, 2022 U.S. Dist. LEXIS 236583 (S.D. Miss. 2022).

2. Id. at 6.

3. Id.

4. Id.

5. Id. at 7.

6. Id.

7. Id. at 2.

8. Id.

9. Id. at 18.

10. Id.

11. Id.

12. Id. at 18-19.

13. Id.

14. Id. at 20.
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Facts
The Kingstonian Project (the project) was a plan to rede-

velop parts of the City of Kingston in Ulster County, New 
York.1 The project would demolish an outdoor parking lot 
and a parking garage that was no longer in use in the Kings-
ton Stockade Historic District (KSHD) as well as a redevel-
opment of 2.5 acres of land into an apartment building, a 
hotel, retail space, a pedestrian plaza and a parking garage.2 
The respondent City of Kingston Planning Board (the plan-
ning board) was established as the lead agency and the re-
spondent Kingstonian Development, LLC was established as 
the project sponsor.3

 Pursuant to the State environmental Quality Review Act 
(SEQRA), Kingstonian Development submitted part 1 of the 
full environmental assessment form (FEAF).4 The planning 
board then inventoried resources that could potentially be 
affected by the project.5 The planning board also completed 
parts two and three of the FEAF.6 The project’s developers, 
respondents JM Development Group, LLC, Herzog Supply 
Co., Inc., Kingstonian Development, LLC, and Patrick Page 
Holdings, L.P. (the developers) met with the City’s Historic 
Landmarks Preservation Commission and appeared before 
the planning board to present their proposal for the project.7 
The developers appeared at a public planning board meet-
ing to where members of the public were able to voice their 
opinions on the project and the developers discussed various 
changes to the plan including the removal of a breezeway and 
an upcoming traffic study.8 Per the planning board’s direc-
tion, the developers conducted various studies and reports, 
which were made available for public review.9 

The planning board issued a negative declaration in De-
cember of 2019 and concluded that there were not any signif-
icant adverse effects associated with the project.10 Petitioner 
Creda, LLC commenced a CPLR Article 78 proceeding in 
January of 2020.11 Petitioners 61 Crown Street, LLC, 311 
Wall Street, LLC, 317 Wall Street, LLC, 323 Wall Street 
Owners, LLC, 63 North Front Street, LLC, 314 Wall Street, 
LLC and 328 Wall Street, LLC (collectively, petitioners) filed 
a motion to intervene as party petitioners.12 This motion was 
granted by the Supreme Court.13 

Procedural History
This is an appeal following the Supreme Court’s 2021 dis-

missal of the petitioners’ application. The petitioners filed an 
amended petition alleging that the planning board did not 
follow substantive and procedural requirements of SEQRA 

and sought for the annulment of the negative declaration and 
an annulment of a subdivision approval that the planning 
board had granted.14 

Issue
Whether the petitioners had standing to challenge the 

negative declaration under the SEQRA, and whether SEQRA 
has been satisfied both procedurally and substantively.15

Rationale
“To establish standing in the SEQRA context, petition-

ers were obliged to establish both an injury-in-fact and that 
the asserted injury was within the zone of interests sought 
to be protected by SEQRA.”16 “Petitioners must have more 
than generalized environmental concerns to satisfy that bur-
den and, unlike in cases involving zoning issues, there is no 
presumption of standing to raise a SEQRA or other environ-
mental challenge based on a party’s close proximity alone.”17 
Here, the court made note that SEQRA’s intended purposes 
are 

to declare a state policy which will encour-
age productive and enjoyable harmony be-
tween [humans] and [their] environment; 
to promote efforts which will prevent or 
eliminate damage to the environment and 
enhance human and community resources; 
and to enrich the understanding of the eco-
logical systems, natural, human and com-
munity resources important to the people 
of the state.18 

KSHD was considered a unique and historic district “list-
ed on the National Register of Historic Places, tracing back 
more than 300 years to the nation’s colonial period and Revo-
lutionary era.”19 While proximity to a project on its own is 
not sufficient to grant standing to challenge a negative decla-
ration, in this case, petitioners owned property within KSHD 
and believed that the project would drastically reduce the his-
torical significance of KSHD, cause the loss of archeological 
resources that only exist within KSHD, and alter the quaint 
character of the community.20 The petitioners’ allegations 
aimed to protect KSHD’s unique nature along with their 
properties’ distinct connection to KSHD’s historical resources 
and sufficiently articulated an injury that would be different 
than that of the public at large, so the court found that the 
petitioners did have standing to challenge the negative decla-
ration.21 The petitioners believed that the planning board was 
required to complete an environmental impact statement, 
but SEQRA requires completion of an environmental impact 
statement only when the lead agency has issued a positive 
declaration of a significant adverse environmental impact.22 
Since the planning board engaged properly in an “open and 

Matter of CREDA, LLC v. City of Kingston 
Planning Bd., No. 00355 (N.Y. 3rd Dep’t Jan. 26, 
2023)
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18. Id. at 6 (quoting N.Y. Env’t Conserv. Law § 8-0101 (Consol. 
2023)).

19. Id. at 6 (quoting 61 Crown St., LLC v. New York State Off. of Parks, 
Rec. & Hist. Preserv., 207 A.D.3d at 837-38 (3d Dep’t. 2022).

20. CREDA, LLC v. City of Kingston Planning Bd., No. 00355 (N.Y. 3d 
Dep’t Jan. 26, 2023).

21. Id. 

22. Id. 

23. Id. at 11.

24. Id. at 9 (quoting Gabrielli v. Town of New Paltz, 93 AD3d 923, 924, 
939 N.Y.S.2d 641 (N.Y. 3d Dep’t 2012)).

25. Id.

26. Id. 

27. Id. 

deliberative process” with developers, members of the public, 
and all agencies that were identified at the time, the proce-
dural requirements of SEQRA were fulfilled.23 SEQRA was 
limited to whether the agency identified and seriously con-
sidered the relevant areas of environmental concern, and “[a] 
court may only annul an agency’s determination to issue a 
negative declaration where it is arbitrary, capricious or unsup-
ported by the evidence.”24 The planning board received input 
from the public as well as several agencies involved with the 
public including the Preservation Commission, the Heritage 
Area Commission, and the State Office of Parks, Recreation, 
and Historic Preservation.25 The developers modified plans as 
needed based on this input and provided reasoned explana-
tions for its determinations.26

Conclusion
The planning board executed due diligence in addressing 

the public’s concerns and the concerns of the agencies in-
volved with the project; while the petitioners did have stand-
ing to challenge the negative declaration, the court affirmed 
the planning board’s negative declaration and found that the 
determinations that were detailed in the negative declaration 
were neither arbitrary or capricious, and satisfied the require-
ments of SEQRA.27

Jillian Gentile 
Class of 2024

Endnotes
1. CREDA, LLC v. City of Kingston Planning Bd., No. 00355, slip op. 

at 1 (N.Y. 3rd Dep’t Jan. 26, 2023).

2. Id. at 2.

3. Id.

4. Id. 

5. Id. 

6. Id. 

7. Id. 

8. Id. at 3. 

9. Id. 

10. Id. 

11. Id. 

12. Id. at 4.

13. Id. 

14. Id. 

15. Id.

16. Id. at 5 (quoting Matter of Peachin v. City of Oneonta, 194 A.D.3d 
1172, 1174, 149 N.Y.S.3d 258 (3d Dep’t 2021)).

17. Id. at 5 (quoting Matter of Village of Woodbury v. Seggos, 154 A.D.3d 
1256, 1258, 65 N.Y.S.3d 76 (3d Dep’t 2017)).

Fresh Air for the Eastside, Inc. v. State, 2022 N.Y. 
Slip Op 34429(U) (Sup. Ct., Monroe Co. 2022)

Facts
New York voters approved the Green Amendment ballot 

initiative in 2021, enshrining in the state constitution new 
rights: “[e]ach person shall have a right to clean air and wa-
ter, and a healthful environment.”1 This case—in which more 
than 200 residents living near a 300-acre landfill claim that 
the state government, City of New York municipal govern-
ment, and a waste management company jointly violated 
their newly established constitutional right to clean air—is 
a matter of first impression for the Supreme Court of New 
York, Monroe County (the court).2  

The plaintiffs (plaintiffs), members of Fresh Air for the 
Eastside, Inc., are residents of the Town of Perinton, New 
York. The defendants are High Acres Landfill owner and op-
erator Waste Management of New York, L.L.C. (WMNY), 
the state of New York and the New York State Department 
of Environmental Conservation (collectively, the state), and 
the City of New York (NYC) (collectively, the defendants).

Established in 1971, the High Acres Landfill (the landfill) 
is a privately owned landfill, located in the Central New York 
towns of Perinton and Macedon, that houses garbage from 
the NYC boroughs of Brooklyn, Queens, and the Bronx.3 In 
2015, NYC received a permit from the state and began de-
livering waste to the landfill via rail transportation, causing a 
250% increase of total disposed municipal solid waste. Now, 
NYC garbage constitutes 90% of the municipal solid waste 
in the landfill.4

The waste in the landfill produces fugitive emissions of 
landfill gas, a mix of greenhouse gases (e.g., methane and car-
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Rationale
In considering NYC’s motion, the court reasons that  

“[g]arbage is fungible” and—if NYC ceased to be a WMNY 
customer—the disposal of garbage to the landfill would not 
change.12 Further, the Green Amendment bestows no duty 
upon NYC to monitor “WMNY’s compliance with its per-
mits or to abate operational problems at WMNY’s regulated 
and licensed landfill.”13 

Acknowledging that WMNY is a private entity, the court 
considers the scope of the Green Amendment to rule on 
WMNY’s motion to dismiss. The court, in evaluating if the 
amendment is “self-executing and enforceable by a private 
cause of action,” adopts an analysis from Albany Law School 
Government Law Center: the Green Amendment is “enforce-
able without additional legislation” against the government, 
but not private entities outside limited circumstances.14  

In assessing the state’s motion, the court assesses if the 
Plaintiff’s lawsuit is “procedurally proper, timely and it was 
unnecessary to first petition the [New York State Department 
of Environmental Conservation (DEC)].”15 

First, the court states, “Defendants have not properly 
remedied the on-going [emissions and odors] problem,” and 
“more needs to be done to protect [the Plaintiff’s] constitu-
tional rights to clean air and a healthful environment.”16 Fur-
ther, “numerous and continuous acts and omissions” by the 
state constituted a violation of the state constitution.17 The 
court reasons that the Green Amendment clearly requires the 
state to protect constitutional rights to clean air and the state 
cannot decide whether or not to comply with the constitu-
tion. Thus, the court “is fully entitled to compel the state to 
comply with the Constitution.”18

The state also failed to cite binding authority that would 
require the plaintiffs to first pursue their action through an 
administrative Article 78 proceeding, which is “used to ap-
peal the decision of a New York State or local agency to the 
New York courts.”19 The court finds the plaintiffs’ plea for 
“redress for actions, inactions and/or results. . .which. . .cause 
unclean air or an unhealthful environment, and thereby vio-
late the Constitution” to be within the purview of state courts 
and best served by granting of declaratory judgment because 
such relief cannot be granted by an Article 78 proceeding 
through DEC.20

To assess the complaint’s timeliness, the court points to the 
clear facts that the plaintiffs filed their complaint 27 days after 
the Green Amendment became effective and “constitutional 
violations are subject to a six-year statute of limitations.”21

bon dioxide), volatile organic chemicals, hazardous air pol-
lutants, and hydrogen sulfide.5 The fugitive emissions con-
taining sulfur compounds, of which even small amounts emit 
a potently noxious “smell of rotten eggs,” led to the formation 
of the plaintiffs as Fresh Air for the Eastside, Inc.6 The plain-
tiffs recorded nearly 24,000 complaints about the fugitive 
emissions and associated odors in public spaces and private 
residences from 2017 to 2022.7 In addition to their concern 
about violations to their right to clean air, the plaintiffs also 
expressed concern of the fugitive emissions effect on climate 
change because weather conditions affect operation of the 
landfill and control of fugitive emissions.8  

Procedural History
Plaintiffs claim that defendants’ cumulative and aggregate 

conduct (1) failed to reduce the amount of waste discarded in 
the landfill and (2) failed to mitigate the odors and fugitive 
emissions produced by that waste.9 Further, they argue, the 
state’s issuance of the landfill’s permit and failure to respond 
to regulatory violations constitutes a breach of basic duty of 
care; NYC’s failure to abate environmental conditions caused 
by the Emissions is an abdication of its charter-established 
duty to properly dispose of NYC garbage; and expansion and 
operation of the landfill is contrary to state Environmental 
Conservation Law and New York Climate Leadership Com-
munity Protection Act.10

In their complaint, the plaintiffs request three forms 
of relief: (1) a declaration that the defendants violated the 
Plaintiff’s constitutional rights to clean air and a healthful 
environment; (2) issuance of an injunction to either direct 
“the immediate proper closure of the [l]andfill” or immediate 
abatement of the odors and fugitive emissions; and (3) Plain-
tiff’s costs, attorney’s fees, and other disbursements pursuant 
to the New York State Equal Access to Justice Act.11 

Each of the defendants filed their own motion to dismiss 
on various bases. 

Issue
Should the court grant NYC’s motion to dismiss the 

plaintiffs’ complaint on the basis of documentary evidence, 
lack of subject matter jurisdiction, or failure to state a cause 
of action?

Should the court grant WMNY’s motion to dismiss the 
plaintiff’s complaint on the basis of documentary evidence, 
lack of subject matter jurisdiction, or failure to state a cause 
of action?

Should the court grant the state’s motion to dismiss the 
plaintiffs’ complaint on the basis that the claim is “time 
barred” and “fails to state a claim for the relief of mandamus 
to compel”?
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21. Id. at 26.

22. Id. at 32-33.

23. Id. at 33.

24. Id. at 32.

Conclusion 
The court ruled on all three motions to dismiss. The court 

found in favor of both the City of New York and WMNY, 
granting the two defendants’ motions to dismiss for failure 
to state a cause of action.22 However, the court found that 
the state failed to meet its burden and denied its motion to 
dismiss for properly stating a cause of action.23 Lastly, in light 
of the state’s vigorous opposition to the instant case, the court 
ruminated on what future enforcement of the Green Amend-
ment will look like.24

Zachary R. Evans 
Albany Law School, Class of 2024 
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Sierra Club v. Town of Torrey, 75 Misc. 3d 523, 
167 N.Y.S.3d 727 (4th Dep’t 2022)

Facts
In 2014, respondent Greenidge Generation LLC 

(Greenidge) purchased an electric generating facility in the 
respondent Town of Torrey.1 The plant, which uses water 
from Seneca Lake to cool turbines and discharges heated wa-
ter back into Seneca Lake, began operating in March 2017.2 
In June 2020, Greenidge sought approval from respondent 
Town of Torrey Planning Board to construct a bitcoin min-
ing facility using the electricity generated from the Greenidge 
plant.3 

In September 2020, the planning board declared itself the 
lead agency and the project to be an unlisted action under 
the State Environmental Quality Review Act (SEQRA).4 In 
April 2021, the planning board reviewed Greenidge’s applica-
tion, which included a full Environmental Assessment Form 
(EAF) and a community noise assessment conducted by a 
third-party environmental noise consulting company.5 The 
planning board issued a negative declaration under SEQRA 
and approved Greenidge’s site plan.6 In July 2021, the Town 
of Torrey issued a building permit, and construction of the 
project began in August 2021.7 

 Procedural History
On May 21, 2021, petitioners filed their First Amended 

Petition, which challenged the issuance of a negative declara-
tion and alleged that the planning board violated SEQRA by 
not preparing a full environmental impact statement (EIS) 
and by not taking the requisite “hard look” at the potential 
for negative environmental impacts.8 Petitioners consisted 
of Sierra Club, Seneca Lake Guardian, Inc., The Commit-
tee to Preserve the Finger Lakes, and thirty individuals who 
owned property either on or near Seneca Lake, or near the 
Greenidge facilities.9

The individual petitioners alleged that due to the 
Greenidge plant operation, there existed an increased risk of 
harm to their health due to “harmful algae blooms” caused 
by the discharge of the heated water from the Greenidge 
plant into Seneca Lake.10 Some petitioners further alleged 
that they would suffer increased noise levels from the bitcoin 
mining operation.11
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concern: “impact on energy” and “impact on noise, odor, and 
light.”25 Regarding the impact on energy, the court held the 
planning board properly concluded that there would not be 
a significant environmental impact since the project would 
not result in an increase in generating capacity at the plant.26 
Further, the noise concern led to submission of a revised 
acoustical study to the planning board, which concluded the 
predicted noise levels would be below the limits set by the 
zoning law of the Town of Torrey.27

Fourth, the court ruled the petitioners’ preliminary in-
junction was moot, and, even if not moot, was unwar-
ranted.28 The court noted that there was unnecessary delay 
by petitioners in seeking the preliminary injunction, that 
Greenidge acted in good faith, and that construction—which 
had proceeded for four months at the time the injunction 
was sought—had substantially completed.29 Further, even if 
petitioners had standing, they failed to establish both that 
the planning board’s determination was contrary to SEQRA 
and that they would suffer irreparable harm should the proj-
ect be completed.30 The court again noted the allegation of 
harm to Seneca Lake due to water discharge was “irrelevant,” 
and the noise (i.e., only other possible environmental harm) 
would fall below accepted levels, or else the project would 
need to cease operations until remedied.31 Lastly, “the bal-
ance of equities” favored Greenidge, as a delay in their multi-
million dollar investment would have significant financial 
consequences.32

Conclusion
The court denied petitioners’ motion for a preliminary in-

junction, granted respondent Greenidge’s motion to dismiss 
the amended petition, and dismissed the amended petition.33

Diana Waligora 
Albany Law School, Class of 2025

Respondents Town of Torrey, Town of Torrey Planning 
Board, and Greenidge raised several affirmative defenses and 
objections, including that the project was properly consid-
ered an unlisted action, no EIS was required, the petition-
ers lacked standing, the respondents took the requisite “hard 
look” at environmental impacts, and the decision to issue a 
negative declaration was supported by substantial evidence.12

On December 3, 2021, petitioners filed a notice of motion 
seeking a preliminary injunction to enjoin Greenidge from 
continuing to develop the project.13 Respondent Greenidge 
cross-moved to dismiss the amended petition.14

Issues
(1) Whether respondent Torrey Planning Board properly 

characterized the project as an unlisted action; (2) Whether 
the petitioners had standing; (3) Whether the planning board 
took the requisite “hard look” before issuing the negative dec-
laration; (4) and whether a preliminary injunction was war-
ranted. 15

Rationale
First, the court ruled that respondent Torrey Planning 

Board properly characterized the project as an unlisted ac-
tion under SEQRA, despite petitioners’ argument that the 
project was a Type I Action.16 The court held the petitioners’ 
argument was “predicated on a misrepresentation of what the 
project entail[ed],” which consisted of four building struc-
tures, installing computer and networking equipment, and 
connecting the buildings and equipment to the power grid 
to use the electricity generated by the plant.17 Notably, the 
project did not involve any use of water from Seneca Lake.18

Second, the court ruled that none of the individual peti-
tioners had standing, and, thus, the Petitioner-organizations 
did not have standing.19 The court held petitioners’ concerns 
regarding the discharge of heated water from the Greenidge 
plant were “irrelevant,” since the project would not impact 
the air or water of Seneca Lake.20 Further, while some of the 
petitioners alleged the operation of the computer equipment 
and the fans necessary to remove heat would result in exces-
sive noise, the court noted that none of the petitioners lived 
closer than 2,000 feet to the project.21 Thus, the petitioners 
“failed to establish that they would suffer an environmental 
injury different from that suffered by the general public.”22

Third, even assuming the petitioners had alleged sufficient 
allegations to establish standing, the court ruled that respon-
dent Torrey Planning Board took the requisite “hard look” 
before issuing the negative declaration for the project.23 De-
spite the proper classification as an unlisted action, the plan-
ning board used the full EAF in assessing the environmental 
impacts.24 Its members assessed each of the sixteen areas of 
potential environmental concerns and identified two areas of 

Endnotes
1. Sierra Club v. Town of Torrey, 75 Misc. 3d 523, 525, 167 N.Y.S.3d 

727 (4th Dep’t 2022).

2. Id. at 525-26.

3. Id. at 527.

4. Id. at 528.

5. Id. at 527-29.

6. Id. at 529 (defining a negative declaration as a written 
determination by a lead agency that the implementation of 
the action as proposed will not result in any significant adverse 
environmental impacts).

7. Id.

8. Id.

9. Id.
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Procedural History
Plaintiff-appellants appealed a 2021 decision of the Su-

preme Court, New York County, which granted defendant-
respondents’ motion for summary judgment dismissing the 
complaint.3 The Supreme Court also denied plaintiff-appel-
lants’ motion to amend the complaint.4

Issues
Whether the Supreme Court, New York County erred 

in (1) granting the defendant-respondents’ motion for sum-
mary judgment, dismissing plaintiff-appellants’  complaint, 
and (2) denying plaintiffs-appellants’ motion to amend the 
complaint. Further, the appellate court inquired into whether 
defendant’s water pumping was in violation of DEP’s rules 
and regulations.

Rationale 
The appellate court rejected plaintiff-appellants’ conten-

tion that the lower court erred in granting defendants’ motion 
for summary judgment.5 The affidavit of plaintiff-appellants’ 
expert failed to raise an issue of fact in opposition to defen-
dant-respondents’ experts’ affidavit, as the expert’s opinion 
was “devoid of any reference to a foundational scientific basis 
for its conclusions.”6 Plaintiff-appellants’ engineer stated that 
“defendants’ pumping zone of influence extends…under the 
entire foundation footprint” of plaintiffs’ building without 
addressing defendant-respondents’ engineers’ specific ex-
planations as to why defendants’ pumping was not causing 
fine silts and soils to disappear from under the foundation of 
plaintiffs’ building.7

The appellate court also rejected plaintiff-appellants’ mo-
tion to amend the complaint as the claim that the defen-
dants were in violation of DEP rules and regulations lacked 
merit.8 The appellate court states, “[m]ere evidence of safety 
regulations violation is insufficient to warrant the imposi-
tion of punitive damages.”9 DEP was concerned only about 
(1) pollution and (2) whether the sewer system/wastewater 
treatment plants would be overwhelmed, not about harm to 
the neighbor of the person that was discharging groundwater 
into the sewer.10 The court held that since the plaintiff would 
not have a private right of action for defendant-respondents’ 
violation of 15 RCNY 19–02, they would not be entitled 
to punitive damages for such violation.11 Plaintiff-appellants 
were not “one of the class for whose particular benefit the 
[rule] was enacted.”12

Conclusion
The Appellate Division of the Supreme Court, First De-

partment, affirmed the trial court’s ruling, affirming grant of 
motion for summary judgment to dismiss plaintiff-appel-

10. Id. at 529-30.

11. Id. at 530.

12. Id. at 530-31.

13. Id. at 531.

14. Id.

15. Id. at 531-40.

16. Id. at 531-32.

17. Id. at 532.

18. Id.

19. Id. at 535.

20. Id. at 533 (granting respondent Greenidge’s motion to strike the 
affidavit of Dr. Gregory Boyer, noting it was “irrelevant as to 
the issues of standing as it addresses the impact of heated water 
discharge into Seneca Lake”).

21. Id. at 534.

22. Id.

23. Id. at 535.

24. Id. at 536.

25. Id.

26. Id. at 536-37.

27. Id. at 536.

28. Id. at 540.

29. Id. at 539.

30. Id. at 540.

31. Id.

32. Id.

33. Id.

Rosenblum v. Trinity Hudson Holdings, LLC, 211 
A.D.3d 494, 180 N.Y.S.3d 123 (1st Dep’t 2022)

Facts
This appeal before the Supreme Court of New York, Ap-

pellate Division, First Department (appellate court) involves 
litigation between two neighboring New York City prop-
erty owners over allegedly negligent and illegal use of wa-
ter-removal pumps during major flooding events.1 Kenneth 
Rosenblum and fellow owners of a Manhattan apartment 
building (plaintiff-appellants) brought an action against the 
owners of a nearby commercial building: the leadership of 
Trinity Church and one of its real estate entities, Trinity 
Hudson Holdings, LLC (defendant-respondents). Plaintiff-
appellants claim the defendant-respondents’ water pumping 
caused fine silts and soils to disappear from under the foun-
dation of Plaintiffs-appellants’ building. Plaintiff-appellants 
additionally claim that the defendants put groundwater into 
the New York City sewer system in violation of New York 
City Department of Environmental Protection (DEP) rules 
and regulations.2
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Rationale
Before 1884, the state owned underwater lands in both 

Peconic and Gardiner’s bays except for lands already granted 
or reserved.3 In 1884, New York State granted title to un-
derwater lands in Peconic and Gardiner’s bays to the county 
subject to condition subsequent that if the land ceased to be 
used for “oyster culture,” the lots would revert back to the 
state.4 In 2004, Paradise Point Oyster Farms, Inc., owned by 
the plaintiff, purchased two underwater lots in Gardiner’s bay 
and subsequently conveyed the lots to the plaintiff by deed 
on December 12, 2008.5 In 2014, the plaintiff commenced 
this action seeking a judgment declaring his fee simple title 
to subject underwater lots and that he was not required to 
obtain a permit from DEC or the county and that he could 
cultivate and harvest shellfish by any method.6 

The state may convey fee interest in underwater lands 
to an individual or corporation.7 However, grants should 
be construed strictly and “nothing is granted thereby unless 
expressly.”8 In this case, a provision was made by the state for 
reverter if the land ceased to be used for “oyster culture,” and 
thus the plaintiff did not acquire title to the subject lots in 
fee simple.9 Contrary to the plaintiff’s contention, the defen-
dants have the right to regulate both the planting and taking 
of shellfish with respect to the lots in question.10

Conclusion
Order affirmed. As this action is in part for a declaratory 

judgment, the matter was remitted to the Suffolk County 
Supreme Court for entry of judgment, inter alia, making ap-
propriate declarations in accordance herewith.11

Jocelynn Joy Buti 
Albany Law School, Class of 2024 

lants’ complaint and denying the plaintiff-appellants’ motion 
to amend the complaint for punitive damages. 

Julia Tucker 
Albany Law School, Class of 2025
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1. Rosenblum v. Trinity Hudson Holdings, LLC, 211 A.D.3d 494, 180 

N.Y.S.3d 123 (App. Div. 1st Dep’t); see Rosenblum v. Trinity Hudson 
Holdings, LLC, 2021 N.Y. Misc. LEXIS 2714 (Sup. Ct., N.Y. Co. 
2021).

2. Rosenblum v. Trinity Hudson Holdings, LLC, 211 A.D.3d 494, 180 
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3. Id. at 495, 124.
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Parrino v. People, 210 A.D.3d 898, 179 N.Y.S.3d 
116 (2022)

Facts
Plaintiff property owner brought action against County of 

Suffolk (the county), State of New York (the state), and De-
partment of Environmental Conservation (DEC) claiming 
he owned underwater lots in fee simple and was not required 
to obtain a permit from the county or DEC to cultivate and 
harvest any type of shellfish by any method.1

Procedural History
Pursuant to RPAPL Article 15 for judgment declaring 

property owner has fee simple title to all subject properties, 
the plaintiff appealed to Suffolk County Supreme Court from 
an order issued on April 22, 2019.2 

Issue
Did the property owner acquire title to underwater lots 

in fee simple? 

Endnotes
1. Parrino v. People, 210 A.D.3d 898, 898 (2022).
2. Id. at 898-99.
3. Id. at 899; see generally Dicanio v. Incorporated Vil. of Nissequogue, 

189 A.D.2d 223, 227 (1993).
4. Parrino, supra note 1 at 899; see L 1884, ch 385, § 1.
5. Parrino, supra note 1 at 899.
6. Id. at 899.
7. Id. at 899; see Long Sault Dev. Co. v. Kennedy, 105 N.E. 849 (1914); 

see also Turiano v. State of New York, 519 N.Y.S.2d 180 (1987).
8. Parrino, supra note 1 at 899; Lewis Blue Point Oyster Cultivation Co. 

v. Briggs, 129 App.Div. 574, 577, affd 91 N.E. 846, affd 229 U.S. 
82.

9. Parrino, supra note 1 at 899; see Trustees of Calvary Presbyt. Church 
of Buffalo v. Putnam, 221 App.Div. 502, 504, affd, 162 N.E. 601.

10. Parrino, supra note 1 at 899; see ECL § 13-0302.
11. Parrino, supra note 1 at 899-900; Lanza v. Wagner, 229 N.Y.S.2d 

380 (1962).
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