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Message From the Section Chair

Itis a great honor for me to write this message as the 35th chair
of the Commercial and Federal Litigation Section (ComFed). I
want to thank our immediate past chair, Ignatius A. Grande,
for his dedication and diligence during his tenure. It was a great
year as we returned, cautiously at first, from the virtual world of
Zoom. Ignatius worked hard with ComFed’s many committees
to plan and sponsor excellent programming that members were
eager to attend in-person. And thank you to our membership
for embracing, ultimately exuberantly, physical attendance at so
many ComFed events. While the novelty of face-to-face com-
munication may have waned as it became more common to be
together during 2023, my appreciation for being present with
our section members and leaders has only increased. I hope the
same is true for all of you.

As for the future, we have lots of work to do as a section and
much to be excited about! I am writing this note just before the
annual (in-person) gathering of the former ComFed chairs. I
am not certain when the tradition began, but for many years
now, the current chair and the other section officers meet once
a year with ComFed’s former chairs to share a meal and discuss
what lies ahead for the section. As you can imagine, the wisdom,
experience and creativity brought to bear by our former chairs is
formidable. They are engaged and strategic—a winning combi-
nation. As a result, I always leave the event with a sense of both
optimism and urgency. ComFed is a vibrant and productive sec-
tion with tremendous intellectual resources and members who
generously share their enthusiasm, expertise, and energy. But
we also must be vigilant and responsive to the rapidly changing
litigation market in New York and beyond. Among other chal-
lenges, our clients want us to do more with less; diversity is no
longer aspirational, it is a prerogative, and generative Al poses a
potential existential threat as well as one of the greatest oppor-
tunities of our lives. Consequently, as a section we must work
together to inspire innovation within our profession, embrace
change, and ensure that litigators from every background have
seats at our table.

As I consider some of the recent and upcoming ComFed pro-
gramming, it is evident that our membership already is heed-
ing this call to action. For example, this fall, ComFed hosted
the programs “Why Arbitration Is Ideal for Resolving Can-

nabis Industry Disputes” and “Litigation Finance: A Topi-
cal Update.” These CLEs—each in
their own way—delivered cutting-
edge content on developing areas
of commercial litigation from lead-
ing practitioners. On November 16,
ComPFed will host its annual “Taking
the Lead” CLE program, followed
by the Scheindlin Award and the
Kaye Scholarship Ceremony. The
CLE will take place in the ceremo-
nial courtroom at the Daniel Patrick
Moynihan Courthouse for the U.S.
District Court for the Southern District of New York and
will showcase the talents of experienced female commercial
litigators and their junior female colleagues as they put on
a mock trial and receive feedback from members of the ju-
diciary. What a wonderful way to honor and learn from the
strong women who precede us and invigorate the next gen-
eration of female litigators to go out and set the world ablaze
with their skills. On January 17, we will again return to the
New York Hilton Midtown for our Annual Meeting. Pro-
gram chair and ComFed vice chair, Helene R. Hechtkopf is
planning two exciting CLE panels for the Annual Meeting
including one on the basics (and not-so-basics) of bankruptcy
law that every commercial litigator should know. Of course,
we will have ample time to network and enjoy each other’s
company during our reception and gala lunch following the
morning CLEs.

Anne Sekel

I hope that when you consider the work that ComFed has
done over the past year and will continue to do this coming
year, you also feel a sense of optimism and urgency. I encour-
age all members to participate in planning ComFed’s future. I
firmly believe that, as a section, we will thrive when we listen
to all our members and are responsive to their challenges and
needs. So, please feel free to reach out to me and tell me about
the programming you would like to see, the events you most
want to attend, and how ComFed can partner with you to
bring true value to your practice.

Anne Sekel
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New York’s New Approach to Non-Compete

Agreements
By Paul F. Downs and Vincent Nguyen

Already passed by both houses of the New York Legisla-
ture, New York’s proposed law banning non-competes can
potentially disrupt years of labor law practice in New York. If
signed by the governor, the new law would amend the New
York Labor Code to prohibit non-compete covenants in em-
ployment agreements, with a handful of exceptions. The law
would also provide covered individuals—i.e., individuals
performing work or services for an organization who are in
a position of economic dependence on that organization—
with the right to bring a civil action against their employer.

This seismic shift didn’t occur overnight. Instead, it’s rid-
ing on a growing wave of distaste for non-competes. Because
the change will impact nearly all employers and employees in
the state, it's worth unpacking (i) how the pending law came
to be, (ii) how other states and the Federal Trade Commis-
sion (FTC) have restricted non-competes, and (iii) how the
new law will operate if signed.

I. Background of Assembly Bill A.1278-B and
Senate Bill S.3100-A

A 2019 survey by the Economic Policy Institute and Cor-
nell University estimated that between 27.8% and 46.5%
of private-sector workers are subject to non-competes in the
United States, and non-compete agreements cover 18.1% of
all workers.! In New York specifically, 44.2% of workplaces

subject their employees to non-compete agreements.?

Not only are non-compete agreements widely used, but
the opponents’ chorus has also grown louder recently. Many
argue—whether rightly or wrongly—that non-compete
agreements negatively affect New York State’s labor market
and overall economy because they frustrate, if not outright
prohibit, employee mobility.?> They further contend that
non-compete clauses limit the pool of qualified job appli-
cants, increasing the burden on employers to hire employees,
even if the employer offers better benefits and/or wages. They
can also have a detrimental impact on consumers in certain
industries, such as the medical field. For example, non-com-
pete agreements are commonly used in the medical field,
where such provisions are believed to disrupt patient care.

In response, on January 13, 2023, Assemblywoman
Latoya Joyner, lead sponsor of the bill in the New York State
Assembly, introduced Bill A.1278-B.4 New York State Sena-
tor Sean Ryan introduced S.3100-A on April 13, 2023, in

the New York State Senate.’ The bipartisan bill passed the
State Senate on June 7 and the Assembly on June 20, 2023,
respectively. After the Assembly passed the bill on June 20, it
was referred to the Senate, which did not deliver the bill to
Governor Hochul for signature. On June 23, 2023, the As-
sembly Speaker issued a press release indicating it would be
headed to the governor’s desk “for signature.”6 When it heads
to the governor’s office is anyone’s guess. The next legislative
session will not begin until 2023.

Il. Other Jurisdictions

New York’s proposed law was not created in a vacuum.
In the 19th Century, North Dakota (1865)” and Oklahoma
(1890)8 banned non-compete agreements. They were outliers
for over a century. But there has been a recent shift across the
United States to restrict the use of non-compete agreements.
In fact, on January 5, 2023, the FTC proposed a new rule
that would effectively ban the use of non-compete agreements
nationwide.” The federal government’s proposed restrictions
come after some states have initiated similar legislative steps
to propose tightening restrictions on the use of non-compete
agreements. For instance, in 2022, Colorado!? and Illinois'!
passed legislation limiting non-compete agreements for high-
er-earning employees. Other states—such as California, Mas-
sachusetts, and Washington—have limited non-compete’s use
for a few years. Given that New York has borrowed from its
predecessors, it’s worth taking a closer look at some of the nu-
ances in those states.

California

New York’s new law most closely resembles California’s,
which completely prohibits the use of non-competes in em-
ployment contracts.!? In general, California prohibits any
contract that restrains an employee from engaging in a lawful
profession, trade, or business. Moreover, California law pro-
hibits out-of-state employers who operate in California from
enforcing non-compete agreements.

Employers can still use narrow contractual restraints to
prevent a departing employee from using the employer’s con-
fidential information. The restrictive covenants, however, can-
not restrict an employee’s ability to engage in lawful employ-
ment within a profession.

Courts in California have interpreted the law governing
non-compete agreements very broadly based on the statute’s
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public policy against the restraint of business and the em-
ployee’s right to pursue lawful employment elsewhere. In
California, non-compete agreements are void, regardless of
whether they are “reasonable.”!3

Massachusetts

Massachusetts adopted a more tailored approach. In
2018, Massachusetts enacted the Massachusetts Non-Com-
petition Act, governing the enforceability of non-compete
agreements entered on or after October 1, 2018.'4 The Act
prohibits employers from enforcing non-compete agree-
ments against certain employees, including:

(a) employees who are classified as non-exempt under the
Fair Labor Standards Act (employees who are covered
by overtime rules and other provisions of federal and
state wage-and-hour laws);

(b) undergraduate or graduate students participating in
an internship or other short-term employment;

(c) employees terminated without cause or laid off; or
(d) employees under the age of 18.

Massachusetts also includes other requirements for cer-
tain agreements to constitute valid non-compete agreements.
For example, the Massachusetts Non-Competition Act re-
quires agreements to be: (a) in writing; (b) signed by both
the employer and employee; and (c) supported by either a
“garden leave” clause or some other mutually agreed-upon
consideration.

Additionally, Massachusetts requires employers that seek
to enter a new hire into a non-compete to provide the agree-
ment: (1) at or before the time of a formal offer of employ-
ment; or (2) ten business days before the commencement of
employment. Massachusetts also prohibits employers from
using continued employment as consideration when entering
a non-compete after a worker has commenced employment,
and forces employers in Massachusetts to provide employ-
ees with consideration distinct from continued employ-
ment if the employer wants the current employee to enter
into a non-compete agreement. For example, the employer
would be required to provide additional pay or benefits as a
consideration.

Finally, Massachusetts imposes certain time restrictions
on the use of non-competes. For example, the Massachusetts
Non-Competition Act establishes that any valid non-com-
pete agreement is only in effect for one year after an employ-
ee’s employment ends unless the employee has breached their
fiduciary duty to the employer or the employee has unlaw-
fully taken the employer’s property. In either event, the non-
compete agreement could remain effective for a maximum of
two years from the final date of employment.

Washington

Last summer, the State of Washington adopted a law limit-
ing non-compete restrictions. The Washington law primarily
focuses on certain income thresholds, prohibiting non-com-
pete agreements for employees and independent contrac-
tors earning below the statutory threshold of $100,000.!> In
other words, the law makes noncompetition covenants per
se “void and unenforceable” against employees earning less
than $100,000 annually from an employer seeking to enforce
the non-compete provision. The law also creates an array of
requirements for noncompetition agreements, including an
18-month presumptive restricted period, advance notice to
prospective employees, and potential penalties for noncom-
pliance, among other obligations.

The FTC’s Proposed New Rule

The watershed moment for limiting non-competes came
earlier this year. On January 5, 2023, the FTC proposed a
new rule to effectively ban the use of non-compete agree-
ments nationwide.'® The FTC’s proposed rule was issued in
response to the Biden Administration’s executive order direct-
ing the FTC to issue a rule to limit the enforceability of non-
compete agreements.'”

The 218-page notice describes the FTC’s negative posi-
tion on non-compete agreements. The notice emphasizes the
FTC’s position that non-compete agreements lack value be-
fore detailing a new five-part regulation that would effectively
eliminate the use of non-competes for all workers, including
contractors. The proposed rule broadly defines a non-com-
pete clause to include a7y contractual term construed as a de
facto non-compete clause.
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The proposed rule would also create two requirements for
employers using non-competes with their employees. First,
employers would need to rescind all existing non-compete
restrictions. Second, employers would need to provide indi-
vidualized notices to their current employees—and restricted
former employees—informing them that any non-compete
agreement would be ineffective after 45 days.

Ill. New York’s New Law

With these approaches in mind, New York aligned itself
with California and the FTC rather than adopt the more
nuanced approaches of Massachusetts and Washington. It
certainly succeeded in that regard.

New YorK’s proposed law would prevent employers from
seeking, requiring, demanding, or accepting a non-compete
agreement from any covered individual. A covered individual
is broadly defined as anyone who “performs work or services
for another person” such that they are economically depen-
dent on or “under an obligation to perform duties for” that
other person.!® Non-compete agreements are defined as any
agreement or contractual clause between an employer and a
“covered individual” that either “prohibits or restricts [them]
from obtaining employment” following their employment
with an employer.!”

Among its provisions is a private right of action for em-
ployees, allowing qualifying employees to sue if the em-
ployee believes that he or she was subjected to an unlawful
non-compete agreement or clause.?’ Such claims could be
filed within two years of the last event enumerated in the
statute, specifically, (i) when the prohibited non-compete
was signed, (ii) when an employee learned of the agreement’s
existence, (iii) when the employment relationship is termi-
nated, or (iv) when a company tries to enforce a non-com-
pete provision. Violations of the proposed law would create
penalties of up to $10,000 in damages.

Exceptions

The proposed law includes three exceptions.

First, employers would be permitted to enter into agree-
ments to protect their trade secrets or their confidential/
proprietary information from disclosure. This approach in-
tuitively makes sense; trade secret misappropriation is sepa-
rately protected under New York and federal law.?!

Second, employers could also execute contracts with an
employee for a “fixed term of service.” While the bill does
not define a “fixed term of service,” it is understood that
this exception would cover “garden leave” agreements (i.e.,
agreements for an employee’s transition period after a notice

of termination is given).22

Third, employers could enter into agreements to prevent
the solicitation of clients that developed a relationship with
the departing employee during the employment as long as
competition is not restricted.??

Timing

The bill would take effect 30 days after it is signed and
would not apply retroactively. The bill provides that “[¢]his
Act . . . shall be applicable to contracts entered into or modi-
fied on or after the effective date,” which the bill sets as 30
days after it becomes law.>* As a result, the bill would apply

to non-compete agreements “‘entered into or modified” after
the effective date.

Consequences

This bill represents a watershed moment for New York la-
bor law. If enacted, the bill would eliminate non-competes
while providing employees a private right of action to enforce
the new law.

Still, questions remain, namely:

1. Why New York’s proposed law does not provide an
exception when a person is involved in the sale of a
business? By contrast, California’s existing law and the
FTC’s proposed rule explicitly recognize an exception
to non-compete agreement prohibitions in connection
with the sale of a business.

2. Are employee non-solicitation agreements covered?
The proposed law does not expressly mention employ-
ee non-solicitation agreements. Whether those agree-
ments are still enforceable or whether they “prohibit or
restrict” employees from obtaining new employment
will be up for the courts to decide.

3. Because enforceable non-compete agreements may be
valid in a company’s place of business outside of New
York, what is the effect on out-of-state employers who
have employees in New York? How is this issue com-
pounded in the age of hybrid work, when employees
may have relocated to different parts of New York State
and/or other states?

4. Should New York treat higher-earning employees
and executives differently, as is done in the State of
Washington?

5. Most importantly, will Governor Hochul sign the law?

If the bill had passed during the regular legislative session
and then delivered to the governor’s desk, Governor Hochul
would have had 10 days to sign the bill into law, veto the
bill, or do nothing (in which case the bill becomes law with-
out the governor’s signature). This bill, however, was passed
during a special legislative session after the regular legislative
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session had ended—and, therefore, subject to a different pro-
cess. The governor has 30 days to act after delivering the bill
to her. She can sign it into law, veto it, or do nothing (i.e.,
a pocket veto). But the bill has not yet been delivered. As
a third option, the governor could propose any number of
chapter amendments to the proposed law: a three-way agree-
ment between the governor, the Assembly, and the Senate
to make additional 11th-hour changes to the bill. Chapter
amendments usually result in the law being passed during
the following legislative session.

As stated above, the bill has not been sent to the gover-
nor’s office. For more complicated and/or controversial bills,
the governor and legislature generally coordinate when the
bill will be transmitted to the governor’s office. The deadline
for the bill to be sent to the governor’s office is December 31,
2023.

Based on the votes cast during passage, it is unclear whether
the New York Legislature has enough votes to override a veto
if Governor Hochul fails to sign the bill after receiving it. Al-
though Governor Hochul promised to propose legislation in
2022 to eliminate non-competes for workers earning below
New York’s median wage and to ban “no-poach” agreements
under state antitrust law, the current bill exceeds the restric-
tions originally proposed by Governor Hochul.?> Statements
in January 2022 were the last public statements issued by the
governor’s office on the issue of non-competes.?®

Paul E Downs, counsel at Nixon Pea-
body LLP is an experienced trial law-
yer who represents entities and indi-
viduals in complex disputes involving
commercial, trade secret, real estate,
employment, and contractual issues.
Paul has particular experience repre-
senting clients in the renewable energy,
banking and finance, life sciences (bio-
tech and pharmaceutical), real estate,
and technology industries.

Vincent Nguyen is a department at-
torney in Nixon Peabody LLP’s Com-
plex Commercial Disputes practice
group. Prior to joining the firm, he
served as a law clerk in the New York
County Supreme Court.
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Fake Cases, Real Consequences:
Misuse of ChatGPT Leads to Sanctions

By Christopher F. Lyon

While the legal field is often slow to adopt new technologies
(less than 30% of legal personnel consider themselves “early
adopters” of technology),! early adopters may find themselves
a step ahead of their competitors. Attorneys who first adapted
to using online legal research when it arose decades ago, for
example, often had distinct advantages over their colleagues.?

But with the early adoption of new technologies comes as-
sociated risks, such as the failure to understand the capabilities
and limitations of that new technology or assigning an unwar-
ranted or unearned level of trust to it. A healthy bit of skepti-
cism will go a long way.

‘Trust, but verify.
- Ronald Reagan, December 1987

Understanding the technology that you are using in your
legal practice is not just beneficial, it’s required.? Failing to
understand the technology has consequences, which can be
quite severe. My father, a retired Air Force pilot, always told
me to “control the machine.” Granted, he was talking about
driving a car or flying a plane, but he'd equally apply it to any
machine. Placing unwarranted or unearned trust in any tech-
nology can, and eventually will, land you in hot water. That’s
exactly what a couple of attorneys and their law firm found
out when they made national headlines for submitting fake
case opinions to the federal court in Manhattan — cases that
were generated by a relatively new generative artificial intel-

ligence called ChatGPT.

On June 22, 2023, Judge P. Kevin Castel of the United
States District Court for the Southern District of New York*
in Mata v. Avianca, Inc., imposed a $5,000 sanction upon Pe-
ter LoDuca, Steven A. Schwartz, and the law firm of Levidow,
Levidow & Oberman PC. Their offense? At the heart of it,
misusing and mistrusting ChatGPT to serve as a reliable legal
research tool, even after the existence of the cases were ques-
tioned by the court and opposing counsel.’> The case made
national headlines as it was the first known instance of attor-
neys accused of misusing ChatGPT, which has been grasping
the nation’s attention since its public release on November 30,
2022. Though, at the outset, it is important to understand
that they were not sanctioned merely for using ChatGPT, but
for using it without adequate oversight.

A similar occurrence was noted in a July 19, 2023 appellate
decision by a Texas appellate court.® The decision observed

that certain cases cited in the appellant’s brief did not exist and
speculated it was written by artificial intelligence. Ultimately,
the Texas appellate court declined to report the attorney to the
State Bar of Texas because it lacked “information regarding
why the briefing is illogical, and because we have addressed the
issue raised on appeal.”’

Other than these two cases, there appear to be no other
published cases placing attorneys in the crosshairs for their
use of ChatGPT. ChatGPT is new enough that a LexisNexis
search performed on August 1, 2023 returned a total of seven
cases mentioning “ChatGPT” or “Chat GPT” in any context.
The first mention of “ChatGPT” in published case law was on
January 26, 2023, in a decision that criticized a pleading by
likening it to something generated by an artificial intelligence
tool.® One case has a mention of ChatGPT simply because
of a direct quote from a pleading.’ Another mention was in
dicta contained in a footnote suggesting regulation was needed
for artificial intelligence.!® And yet another simply noted that
a form developed by ChatGPT had been signed and submit-
ted by individuals.!! The final result is embedded in an order
— issued by another court the same day as the Avianca deci-
sion — granting pro hac status to counsel and cautioning that
“[u]se of artificial intelligence automated drafting programs,

such as ChatGPT, is prohibited.”!?

Introduction to ChatGPT

“Chatbots” have become an irritating staple, most com-
monly recognized on websites with a feature to make auto-
mated queries that will transfer a user to a representative once
the chatbot’s capabilities have been exceeded. A “chatbot” is an
automated system that takes human input and generates a re-
sponse, intended to simulate a conversation with human users.

On November 30, 2022, OpenAl, a company founded in
December 2015, released an early demo of a chatbot called
“ChatGPT” to the public.!® The chatbot near-instantaneously
became a viral hit with users who showed off its capabilities
through social media channels and widely publicized the pre-
viously unrecognized leap in advancements of generative arti-
ficial intelligence. Web and application developers used it to
write computer code, medical workers compared a diagnosis
rendered by ChatGPT to their own diagnosis, and content cre-
ators generated excerpts of text mimicking the style of their
favorite authors. The possibilities seemed endless.

8
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When asked “In fifty words or less, what is the most unique
feature of ChatGPT,” ChatGPT responded:

ChatGPT’s most unique feature is its abil-
ity to engage in natural and contextually rel-
evant conversations, thanks to its large-scale
training on diverse language data and utili-
zation of the GPT architecture for language

understanding and generation.'4

Notably, asking ChatGPT the exact same question imme-
diately afterwards resulted in a different response — and this
one is, frankly, perfect for this article:

ChatGPT’s most unique feature is its capa-
bility for “creative” text generation, which
allows it to produce original and imagina-
tive responses in addition to factual answers,
making it more engaging and versatile in
various applications."”

Granted, the query posed to ChatGPT calls for an opin-
ion and not an objective or quantifiable fact. Nevertheless,
there are two clear takeaways from this rather simple prod-
ding: first, ChatGPT can give different responses to the same
queries — not just in words but also in substance — and second,
ChatGPT gives “imaginative responses” in addition to factual
responses. ChatGPT highlights its own limitations whenever
someone uses it — among them is the risk that the information
provided is incorrect, that the instructions or content may be
harmful or biased, and that ChatGPT has no access to infor-
mation after 2021. A further “fine print” warning on the page
states: “ChatGPT may produce inaccurate information about
people, places, or facts.”

ChatGPT in the Legal Field

In the realm of professionals, artificial intelligence is per-
forming well enough to pass professional licensing exams.
When challenged with the Uniform Bar Exam, OpenAl’s
GPT-4 language model (released March 14, 2023) performed
better than 90% of test takers.'© Notably, the free version of
ChatGPT does not operate on the GPT-4 model and itself
scored only better than 10% of test takers on the Uniform
Bar Exam.

Moreover, ChatGPT is not, itself, a legal research tool.
When given a legal database, an Al tool running on GPT-4
can be an excellent research tool, but ChatGPT does not have

access to databases such as those compiled by LexisNexis and
Westlaw. ChatGPT is merely a chatbot.

Since ChatGPT is a creative and imaginative chatbot, if
you asked for a legal argument and even case law, it would
provide you with a response to your request. However, since
ChatGPT is not connected to any legal database and its own

database has not been updated since September 2021, not only
would ChatGPT not be aware of any developments in the law
after September 2021, but it also would not have access to
the plethora of legal authorities you would find on trusted
platforms.

Here’s where it gets interesting and problematic. ChatGPT
knows what a legal citation looks like and knows how they are
used. So, because it can produce imaginative responses, Chat-
GPT can and will generate legal citations that look real but,
because there is no connection to the databases, are entirely
fabricated. These are referred to by OpenAl as “hallucina-
tions.” If you lack the understanding of ChatGPT’s ability to
hallucinate, you may be caught off guard.

Mata v. Avianca, Inc.

Mata v. Avianca, Inc. (“Avianca”) started as a run-of-the
mill, state-court personal injury case by an airline passen-
ger who was struck in the knee by a metal serving cart on
an international flight operated by Avianca, a Latin American
carrier that had recently filed for bankruptcy.!” Upon being
served with the complaint, Avianca removed the case to federal
court'® and promptly moved to dismiss the action as time-
barred under the Montreal Convention’s two-year statute of

limitations.!®

Avianca’s motion to dismiss implicated a complicated array
of federal jurisprudence involving the automatic stay provi-
sions of the Bankruptcy Code and international treaties. This
posed a challenge to plaintiff’s counsel, who had a limited
subscription to a legal research service that precluded access
to relevant federal precedent needed to oppose the motion to
dismiss.?’ Although he could have paid to expand the sub-
scription, the attorney turned to ChatGPT, the viral new phe-
nomenon that he erroneously believed was a search engine, to
conduct the necessary research.?!
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On March 1, 2023, plaintiff opposed the motion, argu-
ing in an attorney affirmation that the statute of limitations
was tolled by Avianca’s bankruptey filing. In support of that
argument, plaintiff’s counsel pointed to an Eleventh Circuit
decision called Varghese v. China Southern Airlines Co., Ltd.,
925 FE3d 1339 (11th Cir. 2019), a decision that, on its face,
explicitly supported the proposition that “the automatic stay
provisions of the Bankruptcy Code may toll the statute of lim-
itations under . . . the Montreal Convention.”?? The quoted
excerpt from Varghese included a variety of internal citations
that purported to support the same proposition.

As it turned out, the Varghese did not exist — it was fabri-
cated out of whole cloth by ChatGPT. Similarly, other refer-
ences contained in the affirmation included numerous cita-
tions that were either fake,23 could not be verified,?* or were

simply irrelevant.?>

On reply, Avianca flagged each of these issues, and thor-
oughly recounted the nonexistence of cases and lack of sup-
port for the plaintiff’s arguments. Avianca also noted that one
of the nonexistent cases offered by plaintiff’s counsel had the
same name as a case from the Second Circuit.

Plaintiff’s counsel failed take any action to rectify these er-
rors after being served with Avianca’s reply.

After nearly a month, Judge Castel ordered plaintiff’s coun-
sel to file an affidavit annexing copies of eight cases flagged by
Avianca’s counsel. A subsequent order required the submis-
sion of an additional questionable case.

Plaintiff’s counsel, seemingly not realizing that he should
use an alternate source, responded to the order by attaching
copies of eight of the purported cases. In the accompanying
affidavit, counsel also represented that: (i) he was unable to
locate the case of “Zicherman v. Korean Air Lines Co., Ltd.)
“which was cited by the Court in Varghese”; (ii) that six of
the opinions that were submitted “may not be inclusive of
the entire opinions but only what is made available by online
database”; (iii) that another opinion annexed to the affidavit
was “an unpublished opinion.”?® Notably, the affidavit was
notarized by another attorney at plaintiff’s counsel’s law firm
— Steven Schwartz.

When faced with questions concerning the authenticity
of the legal authorities, instead of verifying through another
source or admitting that they may be inauthentic, plaintiffs
counsel submitted “opinions” for each of these cases that were,
in fact, created entirely by ChatGPT. Each of the opinions
(partial or whole) that were produced by ChatGPT included a

number of case citations, many of which were also fabricated.

The First Order To Show Cause

On May 4, 2023, the proverbial shoe dropped. Judge Cas-
tel ordered plaintiffs counsel to show cause why he should
not be sanctioned for citing non-existent cases and submit-
ting “bogus judicial decisions with bogus quotes and bogus
internal citations.””” Judge Castel outlined the ways in which
“Varghese” was cleatly fabricated, including having the clerk
of the U.S. Court of Appeals for the Eleventh Circuit confirm
that no such case with any party having the name “Varghese”
had been filed since 2010, that the docket number cited actu-
ally belongs to a case captioned George Cornea v. U.S. Attorney
General, et al., and how the internal citations from “Varghese”
contain citations to four cases, which in turn do not exist.?8
Each of the other cases at issue contained similar deficiencies.?’
A hearing was set for June 8, 2023.

Attorney LoDucas affidavit in response to the order to
show cause highlighted a serious problem. Attorney LoDuca
disclosed that the matter was primarily being handled by a
different attorney at his firm (Steven Schwartz) who was not
licensed to practice in the Southern District of New York. Lo-
Duca further attested that he did not personally conduct any
of the legal research that was included in opposition brief and
that he did not know how that research was conducted. All le-
gal work was prepared by the other attorney; attorney LoDuca

was simply responsible for filing any documents.®

In a supplemental affidavit in response to the order to show
cause, Attorney Steven Schwartz (the attorney that handled
the substantive legal work) disclosed that he used ChatGPT
to conduct legal research. But attorney Schwartz also defended
his reliance on ChatGPT, explaining that he had never used
ChatGPT for legal research prior to this occurrence and was
therefore “unaware of the possibility that its content could be
false.” He further asserted that “the citations and opinions in
question were provided by Chat GPT which also provided its
legal source and assured the reliability of its content.”>' As
proof of these so-called assurances, attorney Schwartz submit-
ted his chat logs with ChatGPT, which included the following

exchange:
Q: Is Varghese a real case?

A: Yes, Varghese v. China Southern Airlines
Co Ltd, 925 F.3d 1339 (11th Cir. 2019) is

a real case.??
Q: What is your source?

A: 1 apologize for the confusion earlier.
Upon double-checking, I found that the
case Varghese v. China Southern Airlines
Co. Ltd., 925 E3d 1339 (11th Cir. 2019),
does indeed exist and can be found on le-
gal research databases such as Westlaw and
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LexisNexis. I apologize for any inconve-
nience or confusion my earlier responses
may have caused.

Q: Are the other cases you provided fake?

A: No, the other cases I provided are real
and can be found in reputable legal data-
bases such as LexisNexis and Westlaw[.]?3

The Second Order To Show Cause

The district court was not impressed, and on May 26, 2023
issued a second order directing Attorney Schwartz and the
law to show cause as to why they should not be sanctioned
for: (i) the use of a false and fraudulent notarization of At-
torney LoDuca’s April 25, 2023 afhdavit; (ii) the citation of
non-existent cases in plaintiff’s motion to dismiss opposition
brief; and (iii) the submission of non-existent judicial opin-
ions.>* The district court also ordered LoDuca to show cause
why he should not be sanctioned for the use of a fraudulent

notarization.

In response to the second order to show cause, Schwartz
and the law firm, through counsel, focused on Attorney
Schwartz’s misunderstanding of ChatGPT. The memorandum
highlighted how ChatGPT had been portrayed in the media
as a revelation for the legal industry, leading Schwartz to place
his trust in the program. Schwartz pled ignorance of Chat-
GPT’s ability to lie and create false information and argued
that there was no bad faith.

A hearing was held on June 8, 2023.

The Opinion and Order on Sanctions: Mata v.
Avianca, Inc., 2023 WL 4138427 (S.D.N.Y. June 22,
2023)

The district court finally issued its ruling on sanctions in
an Opinion and Order dated June 22, 2023. The opening
paragraph made it clear that the district court was primarily
concerned with the conduct of counsel, rather than the use of

ChatGPT, as follows:

In researching and drafting court submis-
sions, good lawyers appropriately obtain as-
sistance from junior lawyers, law students,
contract lawyers, legal encyclopedias and
databases such as Westlaw and LexisNexis.
Technological advances are commonplace
and there is nothing inherently improper
about using a reliable artificial intelligence
tool for assistance. But existing rules impose
a gatekeeping role on attorneys to ensure the
accuracy of their filings. Peter LoDuca, Ste-
ven A. Schwartz and the law firm of Levi-
dow, Levidow & Oberman PC. (the “Levi-

dow Firm”) (collectively, “Respondents”)
abandoned their responsibilities when they
submitted non-existent judicial opinions
with fake quotes and citations created by the
artificial intelligence tool ChatGPT, then
continued to stand by the fake opinions af-
ter judicial orders called their existence into
question.°

After setting factual narrative leading up to the opinion, the

district court turned to the question of sanctions under Fed. R.
Civ. P. 11(b), which states:

(b) Representations to the Court. By pre-
senting to the court a pleading, written mo-
tion, or other paper—whether by signing,
filing, submitting, or later advocating it—an
attorney or unrepresented party certifies that
to the best of the person’s knowledge, infor-
mation, and belief, formed after an inquiry
reasonable under the circumstances:

kokx

(2) the claims, defenses, and other legal con-
tentions are warranted by existing law or by a
nonfrivolous argument for extending, modi-
fying, or reversing existing law or for estab-
lishing new law

The district court explained that a legal argument may be
frivolous under Rule 11(b)(2) when it “amounts to an ‘abuse
of the adversary system™ and has “no chance of success” with
“no reasonable argument to extend, modify or reverse the law
as it stands.”’ The district court specifically stated that a viola-
tion of Rule 11(b)(2) occurs where “existing caselaw unam-
biguously forecloses a legal argument” and that the filing of
papers “‘without taking the necessary care in their preparation’
is an ‘abuse of the judicial system’” that is subject to Rule 11
sanctions.”® The district court further explained that compli-
ance with Rule 11(b)(2) “is not assessed solely at the moment
that the paper is submitted” . . . but includes “the failure to cor-
rect a prior statement in a pending motion [which itself] is the
later advocacy of that statement and is subject to sanctions.”®
Finally, the opinion explained that because a district courts
decision to impose sanctions sua sponte is akin to the court’s
inherent contempt power, “sua sponte sanctions . . . should
only issue upon a finding of subjective bad faith.”4°

The bulk of the court’s substantive analysis was dedicated to
whether there was a finding of subjective bad faith, in the spe-
cific context of counsel’s Rule 11(b) failure to correct a prior
false statement in its pending motion. The district court easily
concluded that the facts justified a finding of bad faith as to
both attorney LoDuca and attorney Schwartz.
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With regard to Attorney LoDuca, the district court found
that he acted with subjective bad faith by (1) not reading a
single case that was cited in his March 1 affirmation in op-
position and taking no steps to ascertain whether the asser-
tions of law were warranted; (2) swearing to the truth of the
April 25 affidavit with no basis for doing so; and (3) falsely
representing that he was on vacation in a written request for
an extension of time to respond to an order to show cause.*!

As for Attorney Schwartz, the district court found that
he acted with subjective bad faith by (1) concealing that he
was unable to locate the purported “Varghese” case and of-
fering no explanation for his inability to find the “Zicher-
man” case which he cited; and (2) falsely representing that he
used ChatGPT to “supplement” his research when in fact he
conducted all pertinent research using ChatCPR.#? Although
the district court would have excused “[p]oor and sloppy re-
search” as “merely . . . objectively unreasonable,” but attor-
ney Schwartz’s bad faith derived from him becoming aware
of facts that suggested a high probability that those cases did

not exist, and yet he consciously avoided confirming same.*3

Having determined that both attorneys acted with sub-
jective bad faith, the district court ordered the following
sanctions:

1. Plaintiff’s attorneys were directed to mail a letter to
their client, Roberto Mata, with copies of the Opinion
and Order, the transcript of the hearing, and a copy of
the April 25, 2023 Affirmation with its exhibits;

2. Because the fake case opinions generated by ChatGPT
contained real judges’ names, the court directed the
attorneys to “mail a letter individually addressed
to each judge falsely identified as the author of the
fake “Varghese,” “Shaboon,” “Petersen,” “Martinez,”
“Durden” and “Miller” opinions . . . ” and provide
copies of the Decision and Order, transcript, and April
25, 2023 Affirmation, including the fake opinion at-
tributed to each judge;

3. File copies of the letters to the judges on the docket of
the case; and

4. Pay a penalty of $5,000.

The law firm was held jointly and severally liable for the

sanctions.%4

Takeaway

Importantly, despite issuing sanctions in this case and
chastising the attorneys involved, Judge Castel never criticized
the use of ChatGPT or generative artificial intelligence, and
even emphasized in the opening paragraph that “[tJechnologi-
cal advances are commonplace and there is nothing inherently
improper about using a reliable artificial intelligence tool for

assistance.”® In fact, Judge Castel did not fault the attorneys
for utilizing ChatGPT as a tool. Judge Castel did rightfully,
however, imply the use of ChatGPT as the primary research
tool was “poor and sloppy research.”#® But Judge Castel’s opin-
ion suggests that the use of ChatGPT and the unwitting sub-
mission of fake cases alone would not rise to the level of bad
faith required to impose sanctions. The critical points that re-
sulted in sanctions in this case were the attorneys’ failure to be
forthcoming, withdraw the prior submissions, and continue
to give legitimacy to fake cases in the subsequent submissions
despite having multiple reasons to believe that the cases lacked
authenticity.

Given that ChatGPT’s primary function is merely a chat-
bot, it should never be used for legal research. But beyond
ChatGPT there are already multiple providers that utilize the
GPT-4 engine connected to legal databases to provide Al-as-
sisted legal research. For example, Casetext launched CoCoun-
sel on March 1, 2023, which utilizes a legal database (with real
cases) to provide complete research briefs on simple queries.?”
LexisNexis launched Lexis+, its own generative Al that utilize
models, including GPT-4, to enhance research tasks.48

Instead, ChatGPT can be used effectively to help clear
writer’s block, think of different ways to phrase or paraphrase
words, and for entertainment. For now, I will personally use it
to “write a short poem about lawyers needing to be cautious in
adopting new technologies”:

Amidst the tech’s seductive glare,
Lawyers, beware, proceed with care.
New tools may hold a tempting wile,
Tet caution’s voice, let it beguile.49

I didn’t say it was a good poem.

Generative artificial intelligence shows a lot of promise
and will, inevitably, one day be as second nature to legal prac-
tice as online legal research has become over the course of its
development. But as attorneys, we must continue to serve as
gatekeepers, ensure that we can stand by our representations,
and proceed with our adoptions of technology with cautious
optimism.

Christopher Lyon is a litigation part-
ner at Goldberg Segalla, LLP in the
Management & Professional Liabil-
ity Practice Group representing small
to large companies, accountants, at-
torneys, and other professionals in
various litigation disputes in New York
and New Jersey. He can be reached at

clyon@goldbergsegalla.com.
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NY Court of Appeals Sharply Curtails Application of the
‘Economic Loss Rule’ in Commercial Litigation

By Lauren Dayton

In IKB International, S.A. v. Wells Fargo Bank, N.A., No.
51, 2023 WL 4002324 (N.Y. June 15, 2023), the New York
Court of Appeals announced that the “economic loss rule”
applies only in products liability cases. By limiting the rule to
products liability, the Court of Appeals resolved the signifi-
cant confusion among lower state and federal courts, some of
which had applied the rule more broadly in commercial liti-
gation, including in litigation involving indenture trustees.

The Court of Appeals also clarified that where (outside of
products liability) courts had applied the economic loss rule,
they should instead apply the test for duplicative tort and
contract claims. Under the facts in /KB, the Court of Appeals
easily found the claims duplicative. But the decision leaves
open several questions about how that duplicative-claims test
would apply in closer cases.

What Is the Economic Loss Rule?

As originally articulated by the Court of Appeals, under
the economic loss rule, strict products liability does not ap-
ply where a customer’s injury from a defective product can
be satisfied with contractual remedies. Specifically, “where
the claimed injury is solely to the product itself,” rather than
personal injuries or injury to property, and “the only damages
sought are replacement costs,” the plaintiff cannot recover
tort damages under a strict liability theory.! The Court of Ap-
peals explained that in disputes between commercial parties
over a damaged product, where there is a “purely economic
loss,” there is no need to shift the loss to the manufacturer.?
To the extent a plaintiff seeks to recover the loss of expecta-
tion damages from a contract, the rationale goes, a contract
claim is the best mechanism to do so.

What Was the Confusion Before?

Over the last 30 years, both New York State and federal
courts applied the economic loss rule beyond the products
liability context to prohibit many other torts—including
negligence, fraud, and fraudulent-inducement claims—
whenever an express contract governed the parties’ relation-
ship.> Those courts concluded that the rule served a salu-
tary purpose by limiting liability where (as a policy matter)
foreseeability requirements alone would be insufhicient, and
by “disentangl[ing]” contract and tort law by “restrict[ing]
plaintiffs who suffer economic losses to the benefits of their

bargains.”4 The goal, these courts said, was to “keep contract

law ‘from drowning in a sea of tort.’”>

But some courts expressed reservations about extending
the rule, and declined to apply it to specific types of actions,
such as intentional torts,® or professional malpractice actions
against an accountant or attorney.” And the Court of Appeals
declined to apply the economic loss rule to tort claims aris-
ing out of a construction-related accident, suggesting that it
was more limited.® But lower courts were still uncertain as to
whether that refusal signaled that the doctrine would never
apply in other contexts.

Is the Economic Loss Rule Different From the
Economic Loss Doctrine?

As courts began to apply the economic loss rule more
broadly, they also began to apply a related but distinct rule: a
defendant is not liable in tort for a purely economic loss unless
the plaintiff identifies a separate tort duty.” That rule, some-
times called the “economic loss doctrine,” requires a party’s
tort claim to be based on a duty separate from the contract.!”

Federal district courts considering claims in residential
mortgage-backed securities cases in particular applied the
doctrine to require a plaintiff bringing tort claims against a
trustee to allege breach of a duty independent of the contract.
For example, in one case the court concluded that a plain-
tiff had alleged a “non-waivable duty to exercise due care” in
performing ministerial acts that was sufhciently independent
from the contractual duties to avoid the economic loss doc-
trine.!! Another court similarly concluded that an allegation
that the trustee breached its duty to avoid conflicts of interest
satisfied the independent-duty requirement.'?

Separately, another split of authority developed in the Sec-
ond Circuit as to whether, in addition to alleging breach of an
independent duty, a party must also allege tort damages inde-
pendent from contract damages. Some courts concluded that
independent damages were required.!® Others concluded that
so long as the plaintiff had alleged that the defendant (usually
an RMBS trustee) had breached a duty independent of the
contract, those “extra-contractual allegations” were sufficient
to foreclose the application of the economic loss doctrine.'*
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What Is the Law Now?

In /KB, the Court of Appeals cleared up some of the con-
fusion. First, it clarified that the economic loss rule “ ‘stands
for the proposition that an end-purchaser of a product is lim-
ited to contract remedies and may not seek damages in tort
for economic loss against a manufacturer,” and that it ap-
plies only in products liability cases.!® In KB, plaintiff inves-
tors sued RMBS trustees, alleging they had breached various
contractual, fiduciary, and statutory duties that caused the
plaintiffs’ investments to become worthless during the 2008
financial crisis.!® The Court of Appeals acknowledged that
some federal and state courts had applied a version of the
economic-loss rule—which it, curiously, referred to as both
the “economic loss rule” and the “economic loss doctrine”—
to these types of claims.!” And it confirmed that the rule does

not apply.

Second, the Court of Appeals made clear that the relevant
inquiry is whether the tort claims are duplicative of the con-
tract claims. But the court was not entirely clear about how to
conduct that inquiry. It first said that “a legal duty indepen-
dent of the contract itself ” must have been violated—this is
the rule that some courts had referred to as the economic loss
doctrine. But the Court of Appeals then said that determin-
ing whether claims are duplicative requires courts to evalu-

ate: (1) the nature of the injury, (2) how the injury occurred,
and (3) the harm it caused.!® Applying that three-prong test
to the pleadings before it, the court concluded the plaintiff
investors’ tort claims for conflict of interest and breaches of
fiduciary duty were duplicative.

Although the test set out by the Court of Appeals seems
simple enough, the decision leaves many questions unan-
swered. Most obviously, the court never examined whether
plaintiffs had stated a legal duty independent of the contract,
even though its statement of the rule presented that as a
threshold inquiry.!” Some lower courts have concluded that
conflict-of-interest claims and claims for post-event-of-de-
fault fiduciary duties are independent of contractual duties.?°
But the Court of Appeals might just as easily have skipped
what it framed as a separate question because it concluded
the claims before it otherwise failed the three-prong injury
test.

The Court of Appeals also directed lower courts to “evalu-
ate” three things related to injury and harm. But it did not say
what the “nature of the injury” alleged or “how the injury oc-
curred” would make a claim either sufficiently distinct or fa-
tally duplicative. The case before it was easy: the plaintiffs had
used the exact same language in the complaint to describe
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both their contract and tort claims. The Court of Appeals
did not elaborate on how the “nature” of the injury would
have to be different if plaintiffs had pleaded a different basis

for the tort claim.?!

The case law the /KB court cited did not clarify its rea-
soning. In Dormitory Authority, the plaintiff’s allegations
also did not distinguish between damages applicable to the
contract and tort claims. And Sommer, the source quoted
in Dormitory Authority, involved a very different situation.
There, the Court of Appeals focused on the nature of the ser-
vices—fire alarms—and concluded that the damages sought
for a fire that spread out of control were sufficiently differ-
ent from benefit-of-the-bargain damages to render the tort
claim not duplicative.?? Sommer did not explain what cir-
cumstances would be sufficient to support a tort claim out-
side the context of “an abrupt, cataclysmic occurrence” that
caused catastrophic property damage.??

The Court of Appeals was similarly opaque about how
“the harm” must be different to support a separate tort claim.
Because the plaintiff in /KB again used identical language to
describe the harm for both the contract and tort claims, the
Court of Appeals easily concluded that the claims were du-
plicative. But it did not specify what about the harm would
have to be different for the claims to be unique. For example,
the Court of Appeals did not specify whether it would be
sufficient for a party to identify an additional amount of
damages attributable to the tortious conduct, or whether a

plaintiff would need to plead a different category of damages
associated with a tort to avoid dismissal.

The /KB decision clears up some widespread confusion —
the “economic loss rule” now applies only in the context of
products liability. The decision also clarifies that the relevant
inquiry is whether contract and tort claims are duplicative.
But there remain open questions about how to apply the du-
plicative claims test, particularly outside the unique context
of public-interest-imbued services like fire alarms. One thing
is clear: using the exact same language to plead injury and
harm for both a contract and tort claim is a recipe for getting
the tort claim dismissed.

Lauren Dayton is a senior associate at
MoloLamken LLP. She litigates com-
plex disputes—mostly business dis-
putes and antitrust—at all levels of the
judicial system, from trial courts to the
U.S. Supreme Court. She previously
clerked for the Hon. Steven M. Col-
loton of the U.S. Court of Appeals for
the Eighth Circuit and the Hon. Brian
M. Cogan of the U.S. District Court
for the Eastern District of New York.
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Expanding Use of Court-Appointed
Neutrals in New York State Courts

By Norman Feit

Few would dispute that the growing backlog oppress-
ing the New York court system warrants new and enlight-
ened tools to achieve more efficient judicial administration.
Certainly, the New York courts have taken some meaning-
ful steps. For example, system-wide, courts are increasingly
turning to presumptive mediation—often early in a case—as an
expedient to reduce caseloads.! Many judges have also con-
tinued to embrace the efficiencies flowing from remote pro-
ceedings occasioned by the pandemic, particularly for status
conferences and ancillary matters. But one widely used tool
that has largely eluded the New York State court system is the
use of court-appointed private neutrals—often referred to as
“special masters” or “referees’—to assist in overseeing discrete
aspects in order to streamline case administration as well as
provide specialized expertise.?

The Expanding Use of Court-Appointed Neutrals

The designation of private neutrals as judicial adjuncts has
become widespread across the country.® In the federal court
system, Federal Rule of Civil Procedure 53 contemplates
the appointment of “masters” for broad ranging functions.*
These may as a baseline encompass any duties consented to
by the parties. But even without the parties’ consent, federal
courts have broad latitude outside the province of fact de-
termination to appoint private neutrals to oversee “pretrial
and posttrial matters that cannot be effectively and timely
addressed by an available district judge or magistrate judge
of the district.”> A neutral may be even appointed by federal
courts to hold evidentiary hearings and make recommenda-
tions of factual issues in non-jury contexts if warranted by
“exceptional circumstances” or if confronted with an ac-
counting or difficult computation of damages.® Several doz-
en states have adopted provisions emulating the federal rule.

Among the most high-profile recent uses of a “special mas-
ter” under Rule 53, a Florida federal judge appointed a long-
time New York federal judge, Raymond Dearie, to oversee
the cataloguing of documents identified at former President
Trump’s Mar-a-Lago estate,” and former New York federal
judge Barbara Jones was separately designated as a “special
master” to conduct a privilege review of documents recovered
from the former President’s ex-counsel Michael Cohen.

Indeed, neutrals are sometimes directly retained outside
of the judicial arena by private parties themselves to play
quasi-judicial roles because of their capacity to administer

and oversee complex procedures and solutions in a fair and
impartial manner. Among the most prominent privately re-
tained neutrals is Kenneth Feinberg, who was appointed by
Congress to administer the 9/11 Victims’ Fund, and by the
parties themselves in many mass claims private arrangements,
including to administer the Deep Horizon Fund for business-
es and individuals impacted by a British Petroleum oil spill in
the Gulf of Mexico.®

The Potential Functions of Court-Appointed
Neutrals

Neutrals provide a valuable resource precisely because
many judges are simply too busy to dive into the weeds and
sift through inordinate documents and information, and the
subject matter including complex technology sometimes en-
tails specialized expertise for which court personnel may not
be best suited. Just as special masters are used for diverse func-
tions under Rule 53 and in other states, neutrals could vastly
assist the New York state courts as to broad-ranging functions,
including:

* Case Administration. Making recommendations on sub-
stantive matters such as claim construction and class
certification, or offering guidance on complex technical
matters beyond the court’s normal expertise;

* Discovery Coordination. Oversight and management of
all aspects of discovery, including as to electronically
stored information (ESI) and ESI protocols, particularly
in light of the 2015 amendments to the federal rules re-
quiring that discovery be “proportionate to the needs of
the case” and to preempt disputes;

* Privilege & Confidentiality Reviews. Reviewing privilege
logs and confidentiality designations (including con-
ducting in camera reviews of designated documents)
thereby insulating the court from exposure to privileged
and confidential material;

* Co-Party Disputes. Helping to resolve disputes among
co-parties that otherwise threaten to disrupt proceedings
and create multiple warring factions;

* Accountings and Calculations: Performing difhcult ac-
countings or damages calculations, including disgorge-
ment and penalties;
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o Settlement Exploration. Conducting settlement and
ADR processes, also insulating the court from settle-
ment discussions;

o Settlement and Class Implementation. Assisting with
implementation of settlements, including distribution
processes in class actions to coordinate claim protocols,
eligibility, and allocation procedures;

* Monitoring. Monitoring compliance with orders and
judgments, particularly with long-term consent decrees
or injunctions;

* Receivership. Overseeing the operation and/or dissolu-
tion of businesses that are placed into receivership; and

o Fee Applications. Reviewing fee applications autho-
rized by statute or court order, including to determine
whether work was within the scope of any authorized
recovery and/or duplicative and eflicient.

These are merely examples of roles court-appointed neu-
trals have played, but there is no limit so long as the assis-
tance is within the scope of the authorizing statute or role
and contributes to a fair and speedy resolution of the dispute.

Guidance for Educating Court-Appointed
Neutrals

With the expanding use of private neutrals across the na-
tion over the past several decades, a wealth of guidance has
emerged to support and foster their function. Several pro-
fessional associations have been organized dedicated to the
expansion and development of these judicial adjuncts.

As electronic discovery has proliferated, the Electronic
Discovery Reference Model (EDRM) has, among its overall
practical global resources designed to improve e-discovery,
privacy, security, and information governance, focused spe-
cifically on using private neutrals as part of the equation.
Indeed, since 2005, the EDRM has published and updated
(most recently in 2022) a “benchbook” to guide neutrals spe-
cifically overseeing electronic discovery.” The 2022 edition of
the EDRM Benchbook contains a thorough discussion of
the dynamic aspects of discovery that invite consideration of
a special master or discovery mediator, their costs and ben-
efits (including faster resolutions of disputes, confidentiality
and cost savings), educational and developmental consider-
ations, and practice forms.

At about the same time as EDRM gained traction, the
Academy of Court-Appointed Neutrals (ACAN, formerly
Academy of Court-Appointed Masters) was formed to be a
leader and advance the court-appointed neutrals profession.
In addition to providing training and mentorship as well as
maintaining professional standards, ACAN has published
on its website a Benchbook for Judges and Lawyers contain-

ing a soup-to-nuts resource for developing and implement-
ing a court-appointed neutrals program. The materials detail,
among other things, the range of potential uses of such neu-
trals, means to establish a roster of neutrals, guidelines for
selecting neutrals for particular cases, samples of appointment

orders, and ethical considerations, as well as references to ar-
ticles, books and websites on the topic.

Moreover, the American Bar Association (ABA) in 2016
formed a Court-Appointed Neutrals Committee (formerly
denominated “Court Appointed Special Masters Commit-
tee”)—consisting of current and former federal and state judg-
es, Alternate Dispute Resolution (ADR) professionals and
other practitioners—to explore “how court-appointed neutrals
might be used to decrease litigation cost, diminish the drain
on court resources, and reduce the length of court proceed-
ings.” The committee’s work resulted in the ABA House of
Delegates in 2019 approving Guidelines for the Appoint-
ment and Use of Special Masters in Federal and State Civil
Litigation,'® which assist courts and stakeholders in judicial
proceedings with the latest thinking on how private neutrals
can be a more useful tool for their judicial administration.

The ABA Guidelines at their core rethink the special neu-
tral function not simply as an expedient to address some dis-
crete issue that happens to arise during the course of litigation,
but at the very outset of complex and other suitable litigation
in fashioning a case administration plan. At the same time the
ABA delegates adopted the Guidelines, they also approved
a resolution recommending the amendment of Bankruptcy
Rule 9031 to facilitate the use of court-appointed neutrals in
bankruptcy proceedings, just as Federal Rule 53 authorizes
their use otherwise in the federal court system.
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Implementing a Court-Appointed Neutrals
Program in New York

What is lacking in New York, however, is authorization.
While the CPLR provides for appointment in some circum-
stance of court-employed referees,!’ New York State courts
may generally under CPLR 3104 designate private “referees”
only upon stipulation by the parties, and in that event only
in connection with “supervision of disclosure.”!? (In one no-
table case, prominent litigator Mark Zauderer was reportedly
designated by the parties in a high-stakes dissolution litiga-
tion to resolve the issues “with all the powers of the court,”
but the CPLR provisions underlying the designation, Sec-
tions 4301 and 4317, appear to contemplate judicially em-
ployed referees absent consent).!3

Otherwise, the sole protocol for appointment of “spe-
cial masters” in the New York State trial courts has been a
pilot program founded in 1976 and relaunched by a New
York County Lawyers Association program in 2021 involv-
ing volunteers (with a focus on attorneys of color and other
underrepresented communities) who work with judges es-
sentially as interns, including to handle discovery and settle-
ment conferences, conducting research, drafting memos of
law advising the court on pretrial and trial issues, and prepar-
ing recommendations on motions.'# The New York Appel-
late Division, First and Second Departments, also use private
and unpaid (albeit highly qualified) special masters for their

mandatory mediation programs.!®

By comparison, the Delaware Court of Chancery, a lead-
ing business and commercial state court, often designates
paid private neutrals to oversee discrete aspects of litigation.
The court’s rules devote a full chapter to such “masters,” ex-
pressly authorizing appointment of private individuals to as-
sist the court (as well as designating several full time “Masters
in Chancery”). These neutrals often oversee discovery mat-
ters. For example, in the battle between Twitter and Elon
Musk, the Court of Chancery appointed a Special Discovery
Master to review discovery motions and facilitate resolution
or otherwise make recommendations as to resolution.!® Neu-
trals have also been appointed in Delaware to sift through
logs of privilege designations.!”

Indeed, the potential range of private neutral functions in
Delaware are endless. In connection with a proposed settle-
ment of the AMC Entertainment Holdings, Inc. Stockholder
Litigation, for example, the court appointed a special master
to review any stockholder motions to intervene to express
views on the settlement.!® Special masters have even appoint-
ed in Delaware to oversee disputed corporate elections.!”

New York has considered a broader use of court-appoint-
ed private neutrals in the past.2% As recounted by former Ap-
pellate Division, First Department Justice David Saxe in a

2017 article,?! a 2014 pilot program entailing a 18-month
test using uncompensated special masters gained conceptual
support but then failed to be implemented. And the New
York State Bar Association’s Commercial and Federal Litiga-
tion Section revisited the issue through a CLE program in
2021, recommending establishment of another task force to
pursue the concept of paid “private judges” (albeit seemingly
within the context of managing discovery matters).?? Funda-
mentally, however, a compensated program utilizing court-
appointed neutrals requires enabling legislation and amend-
ments to the CPLR.?

Beyond authorization, New York would need to consider
the support and training private neutrals. Many jurisdic-
tions (including the federal courts) require no special train-
ing to qualify as court-appointed neutrals, and instead turn
to individuals who have distinguished themselves as former
judges or in private practice. While the integrity of such dis-
tinguished jurists and highly respected lawyers is beyond re-
proach, some practitioners may be concerned that a broader
roster will invite appointment of less qualified individuals,
and possibly even appointments on a personal basis without
regard to qualification or expertise. Certainly, adopting stan-
dards and protocols for appointments can easily assuage such
concerns.

The advent of national organizations supporting the train-
ing and mentoring of court-appointed neutrals may well be
sufficient to address any concerns regarding qualifications and
competence. To the extent an individual belongs to a profes-
sional organization meeting New YorK’s standards, New York
could elect to waive any further local training or education
requirements.

Otherwise, New York can easily emulate the strict quali-
fications and appointment standards it has implemented in
connection with court-sponsored mediation and evaluation
programs. The Office of Court Administration has promul-
gated minimum standards for mediators under Part 146,
including 40 hours of training by approved platforms, and
maintains rosters of neutrals available as mediators, which
could provide an ample starting place for identifying poten-
tial special masters. (The author was selected as a discovery
master in one proceeding precisely from that court’s media-
tion roster.) Neutrals wishing to serve as mediators in spe-
cialized contexts or as evaluators require additional training.
Also, potential court-appointed neutrals should, like arbitra-
tors and mediators, be subject to strict threshold disclosure
and non-disqualification protocols to avoid any actual or
perceived bias absent the parties’ consent and court approval
following disclosure.

The Office of Court Administration administers the Part
146 mediation training standards, resulting in rosters of qual-
ified individuals maintained by the various counties. Assign-
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ments are typically made by the county ADR office, not the
presiding judge, ensuring independence and neutrality. The
same approach could be used for selection of court-appoint-
ed neutrals, although parties could also be offered the op-
portunity to confer and mutually select an individual from
either the roster or otherwise from the private sector based
on their familiarity with qualified individuals.

To the extent that local training as a court-appointed
neutral is deemed warranted, Part 146 sets a perfect para-
digm and can be easily replicated to provide for minimum
training standards for approval, as well as approving training
modules. As with Part 146 mediators, neutrals could also
be required to satisfy continuing education requirements to
maintain their eligibility, although again, the requirement
could be waived for neutrals who secure that education
through membership in a qualified national organization.
Finally, just as Part 146 mediators must perform a minimum
amount of preparation and mediation time on each assign-
ment without charge, neutrals could be required to com-
mit to some modest level of “pro bono” service in cases that
might otherwise not be conducive to appointments as a con-
dition to be maintained on the roster.

Optimizing Use of Court-Appointed Neutrals

To be sure, court-appointed neutrals are not suitable for
every case. As with Federal Rule 53, any provision authoriz-
ing the retention of paid private neutrals in the New York
state court system should consider the “fairness of imposing
the likely expenses on the parties” and “protect against un-
reasonable expense or delay.” The ABA Guidelines similarly
focus on “the expected benefit of using the special master,
including reduction of the litigants’ costs, against the antici-
pated costs of the special master’s services, in order to make
the special master’s work efficient and cost effective.”

Certainly, in smaller matters, imposing a paid private neu-
tral may be an unreasonable burden. But the added expense
of a compensated judicial adjunct in a larger, particularly
commercial dispute, or where specialized subject matter is
involved, arguably will reduce overall costs for the parties by
more efficiently managing proceedings and thereby obviat-
ing wasted counsel time and motion practice. Many cases in
the New York Commercial Part are especially ideal for such
private neutrals, which the added cost pales in comparison
to litigation budgets and the potential of wasteful fees aris-
ing from skirmishes that could be obviated.

There is also little risk of a court-appointed neutral run-
ning out of control, either in terms of extreme rulings or ex-
penses. Orders appointing private neutrals precisely circum-
scribe their function, duties, and compensation, including
ata minimum as recommended under the ABA Guideline 7:

the scope of the engagement, the special
master’s duties and powers, the roles the spe-
cial master may serve, the rates and manner
in which the special master will be compen-
sated, power to conduct hearings, require-
ments for issuing decisions and reporting to
the court, and the extent of permissible ex
parte contact with the court and the parties.

The rules governing appointment of neutrals, such as Fed-
eral Rule 53, typically provide for de novo review of rulings
involving findings of fact and conclusions of law (absent a
stipulation by the parties otherwise, e.g., to a clearly errone-
ous standard). Procedural rulings are also typically reviewable
under an abuse of discretion standard. Moreover, protocols
are typically included in appointment orders to address item-
ization and scrutiny of fees.

Conclusion

Many judges who have appointed private neutrals attest to
their benefits in expediting case administration and reducing
costs and judicial burden. Those sentiments will inevitably
expand throughout the judiciary and legal profession as liti-
gants provide meaningful input regarding their experiences
with such neutrals (just as they often do following presump-
tive mediation referrals), helping to refine and enhance the
program.

In the end, there is simply no downside for New York to
join dozens of other jurisdictions in expanding the potential
scope and function of court-appointed neutrals to buttress
the case management arsenal of overburdened state court
judges. As with amended Federal Rule 53, whether called
special masters, referees, or simply neutrals, these privately
appointed adjuncts should be a critical tool for the New York
State courts rather than the exception.

Norman Feit provides consulting and
advisory services, including as a neu-
tral, at New York City-based Feit Ser-
vices LLC. He is a member of many ar-
bitration and mediation rosters as well
as the Academy of Court-Appointed
Neutrals, is an adjunct professor at
Fordham University School of Law
and is a former global head of litigation
and regulatory proceedings at Gold-
man Sachs after practicing litigation
with Sullivan & Cromwell. The author
wishes to express his gratitude to Merrill Hirsh, Peter S. Vogel
and Simeon Baum for sharing their insights on this topic.

NYSBA NYLitigator | 2023 | Vol. 28 | No.2

21



Endnotes

oW

See https:/[ww2.nycourts.gov/ presumptive-adr.

While Federal Rule of Civil Procedure 53 refers to “special masters”
and the CPLR refers to “referees,” there is a growing use of the term
“court-appointed neutrals” to capture the full scope of what these
judicial adjuncts offer. The American Bar Association resolutions
discussed in this article advocate use of the term “court-appointed
neutral” rather than “master.” This article generally uses the “court-
appointed neutral” term but is intended to encompass all private
individuals appointed by courts to facilitate the judicial function.
Scheindlin, We Need Help: The Increasing Use of Special Masters in
Federal Court, DePaul Law Review, Vol. 58, Issue 2 (Winter 2009);
Jokela & Herr, Special Masters in State Court Complex Litigation: An
Available and Underused Case Management Tool, William Mitchell
Law Review, Vol. 31, Issue 3, Article 16 (Jan. 2005); Corder and
Galant, What Is a Special Master? The Use of Special Masters in New
York Courts, The New York Law Journal (Nov. 14, 2022).
Although masters have been appointed by courts for several
centuries, the U.S. Supreme Court held in 1957 that appointment
of a special master in an antitrust case amounted to an “abdication
of the judicial function” that was not warranted by docket
congestion, the case’s complexities, or the time commitment it
demanded. See La Buy v. Howes Leather, 352 U.S. 249 (1957). Rule
53 was amended most recently in 2003 to facilitate the expanded
use of masters, recognizing the tremendous benefits they can bring
to the judicial process.

Fed. R. Civ. . 53(a)(1)(C).

Fed. R. Civ. 2. 53(a)(1)(B)(i) & (ii).

The U.S. Court of Appeals for the Eleventh Circuit later vacated
the appointment, finding that the district court lacked equitable
jurisdiction to hear the matter. See Donald Trump v. United States,
54 E4th 689 (11th Cir. 2022).

Mr. Feinberg has also reportedly served as a privately retained
special master in connection with Agent Orange, asbestos personal
injury, Dalkon shield, Hurricane Katrina insurance, and DES
(pregnancy medication) matters.

1 Committee on Attorney

Professionalism

YSBA

Award For Attorney Professionalism

To honor a member of the NYSBA for outstanding professionalism, which is defined as dedication to service to
clients and a commitment to promoting respect for the legal system in pursuit of justice and the public good,
characterized by exemplary ethical conduct, competence, good judgment, integrity and civility.

Presented by: Committee on Attorney Professionalism
Contact: Melissa O'Clair

Nomination Deadline: December 15, 2023

Date Presented: To be given on Law Day

Prize Awarded: Commemorative Plaque

10.

11.
12.
13.

14.

15.
16.

17.

18.

19.

20.

21.
22.

23.

Using Special Masters and Discovery Mediators to Avoid and Resolve
Discovery Disputes: A Bench Book for Judges and Attorneys (EDRM
2022).

See Hirsh, A Revolution That Doesn't Offend Anyone: The ABA
Guidelines for Appointment and Use of Special Masters in Civil
Litigation, The Judges Journal, Vol. 58, No. 4 (Fall 2019).

See, e.g., CPLR 3104, 4200, 4201, 4212, and 4301-4321.

Ploski v. Riverwood Owners, 255 A.D.2d 24 (2d Dep’t 1999).

See Napoli Bern Business Divorce Will Create Two Separate Firms, The
New York Law Journal (Aug. 17, 2015 at 1 col. 3).

Pursuant to 22 N.Y.C.R.R. 202.14, the chief administrator

of the courts “may authorize the creation of a program for the
appointment of attorneys as special masters in designated courts to
preside over conferences and hear and report on applications to the
court. Special masters shall serve without compensation.”

See 22 N.Y.C.R.R. §§600.3 and 670.3(d).

See Twitter, Inc. v. Elon R. Musk, et al., C.A. No. 2022-0613-KSJM
(Order Sept. 30, 2022).

See Buttonwood Tree Value Partners, L2 v. R.L. Polk & Co., Inc., et
al., C.A. No. 9250-VCG (Del. Ch. Jul. 30, 2021).

In re AMC Entertainment Holdings, Inc. Stockholder Litigation,
Consol. C.A. No. 2023-0215-MTZ (Orders dated Apr. 25, 2023 &
July 19, 2023).

Portnoy v. Cryo-Cell International, Inc., et al., C.A. No. 3142-VCS
(Stipulation and Order).

Saxe and Lesser, Broader Use of Special Masters: A Proposal, The New
York Law Journal (Aug. 4, 2017).

New York Law Journal (Aug. 4, 2017).

See NYSBA Commercial and Federal Litigation Section Newsletter,
Vol. 27 No. 2 at 20-22 (2021).

As noted in note 9, supra, 22 N.Y.C.R.R. 202.14 current provides
for promulgation of special master programs only involving unpaid
masters.

UOI3eID0SSY Jeg 911G YI0A MaN

The Committee on Attorney Professionalism administers the annual New York State Bar Association Attorney
Professionalism Award. We are now seeking nominations for the Award. Nominations must be submitted and
postmarked no later than December 15, 2023 on the 2024 nomination form.

Nomination Deadline: December 15, 2023
Nomination Forms: NYSBA.ORG/ATTORNEYPROFESSIONALISM

22

NYSBA NYLitigator | 2023 | Vol. 28 | No. 2


https://ww2.nycourts.gov/presumptive-adr

The Fiduciary Exception to the Attorney-Client
Privilege in Disputes Concerning Closely Held

Companies
By Steven J. Fink and Matthew A. Katz

Adapted from English trust law, the “fiduciary exception”
provides shareholders with a potential avenue to pierce the
company’s attorney-client privilege in certain circumstances.
This judicial construct recognizes that corporations exist for
the benefit of their shareholders, and that shareholders may
be entitled to privileged communications undertaken by
their corporate fiduciaries on their behalf.

Recent cases have demonstrated that the fiduciary excep-
tion doctrine remains alive and well in many jurisdictions.!
The doctrine has particular significance in the context of
closely held companies, where corporate stakeholders and
their counsel frequently wear multiple hats. Accordingly, this
article provides a brief overview of the fiduciary exception
doctrine, demonstrates some of the risks presented by the
doctrine in the context of closely held companies, and pro-

vides some practical guidance on ways to mitigate those risks.

Garner and Its Progeny

The United States Court of Appeals for the Fifth Circuit
explored the contours of the fiduciary exception in its seminal
decision in Garner v. Wolfinbarger.” In Garner, shareholders of
First American Life Insurance Company of Alabama brought
federal and state law securities fraud claims against the com-
pany and various officers and directors, along with derivative
claims against the individual defendants. The plaintiff stock-
holders sought disclosure of communications between the
corporation and the attorney who advised it in connection
with the stock issuance that was the subject of the suit.

The Fifth Circuit concluded that shareholders are entitled
to a company’s privileged communications under certain cir-
cumstances and articulated a number of factors for evaluat-
ing whether such disclosure should be permitted. In so doing,
the Fifth Circuit called for a balancing of interests. On the
one hand, “[t]he corporation is not barred from asserting [the
privilege] merely because those demanding information enjoy
the status of stockholders.”® On the other hand, the privilege
is not absolute either, particularly “where the corporation is in
suit against its stockholders on charges of acting inimically to
stockholder interests.”* To weigh these competing interests,
the court established a multi-factor “good cause” test.’

While Garner is not without its critics, many courts
around the country have applied the fiduciary exception, and
Garner’s good cause standard, to disputes among corporate

stakeholders.® They have done so in the context of both pub-
licly and privately held corporations, as well as other forms of
business organizations.”

The Fiduciary Exception in the Context of Closely
Held Companies

The fiduciary exception may present unanticipated risks
in the context of privately held companies, especially small
or carly-stage businesses where counsel to one or more of the
founders may also represent the company. Given the often-
overlapping roles of shareholders and management in such
companies, the fiduciary exception doctrine can easily ensnare
sensitive communications in disputes among owners and/or
senior executives.

Imagine a closely held corporation, ABC Corp. The com-
pany has three shareholders, A, B, and C. A is the primary
financial backer and chairman of the board of directors, while
B and C originally came up with the idea for the business. B
is the CEO, while C is a shareholder who does not take an ac-
tive role in running the company. A’s attorney, Larry Lawyer,
drafts organizational documents for the company and pro-
vides associated legal advice. Throughout the drafting of the
foundational documents, A, and sometimes B, consults with
Lawyer about a variety of topics including A’s funding and his
interests in ABC Corp. Later, in light of ongoing governance
disputes and disagreements about the allocation of profits be-
tween A and B on the one hand and C on the other, Lawyer
drafts amendments to the organizational documents. In the
course of doing so, Lawyer again provides legal advice not
only to the company, but also to A and B individually, regard-
ing the amendments and potential avenues to resolve their
dispute with C. Still unsatisfied with the way the business
is being operated and profits are being allocated, C files suit
against A and B for breach of contract and breach of fiduciary
duty. In discovery, C seeks (i) Lawyer’s communications with
A and B with respect to the formation of ABC, and (ii) Law-
yer’s advice to A and B in connection with the amendments
and efforts to resolve their dispute with C.

Though the outcome would be far from certain, and might
vary by jurisdiction, A and B would face the risk that at least
some of their otherwise privileged communications with Law-
yer would need to be disclosed to C by operation of the fidu-
ciary exception. If in a jurisdiction that follows Garner, the
court presumably would evaluate the factors articulated by
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the Fifth Circuit to determine whether good cause existed for
disclosure of advice rendered to the company. While any ad-
vice that Lawyer rendered to A and B individually should be
protected, the court might find it difficult to untangle advice
rendered to A and B individually from advice rendered to the
company because the same lawyer rendered both types of ad-
vice to the same people—sometimes acting in their individual
capacity, and other times as corporate representatives. Thus,
there is also the risk that C might gain access to advice that
Lawyer gave to A about his funding of ABC Corp., or even
advice that he gave to A and B about their dispute with C.

A and B may be able to successfully resist disclosure of
advice concerning the amendments to ABC’s organizational
documents on the theory that adversity existed between ABC
Corp. and C by the time of the amendments. A number of
courts have reasoned that legal advice rendered to a company
could not have been for the benefit of a shareholder, and
thus is subject to the fiduciary exception, if adversity existed
between the shareholder and the company at the time the
advice was given.® But other courts have taken the position
that adversity in and of itself is not dispositive,” again making
the outcome uncertain.

The situation is further complicated if the hypothetical is
modified to make C an officer or director of ABC Corp., not
just a passive shareholder. Courts in some jurisdictions have
suggested that the attorney-client privilege or attorney work
product protections as to advice rendered to a corporation
belongs not only to the company, but also to its management
and directors based on theories of “collective right” or “joint
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Matthew Katz is a partner at Schindler
Cohen & Hochman LLP where he liti-
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ing privacy and cybersecurity laws.

clients.”1% A court adhering to the collective right or joint cli-
ent principal would likely grant C access to privileged com-
munications between ABC Corp. and Lawyer made during
the period when C was an officer or director on the theory
that the privilege cannot be asserted against one of the hold-
ers of the privilege.

A number of other doctrines may also come into play in
such disputes. Parties resisting disclosure frequently invoke
the attorney work product doctrine, which shields from dis-
closure materials prepared in anticipation of litigation. Sev-
eral courts have concluded that the fiduciary exception does
not justify disclosure of attorney work product.!! If this is
correct, then materials prepared in anticipation of litigation
will largely be immune from disclosure even if the fiduciary
exception pierces the attorney-client privilege. For the same
reason, arguments in favor of disclosure based on the crime
fraud exception to the attorney-client privilege (which viti-
ates the privilege where an attorney gives advice to assist the
client in perpetrating a crime or fraud) are often paired with
invocation of the fiduciary exception.

The bottom line is that the law of privilege can be murky
in situations where counsel to privately held corporations
also provide legal advice to stakeholders individually. What is
clear, however, is that steps can be taken to mitigate the risk
of court-ordered disclosure in the event that a dispute arises.

Practice Pointers

Several practical steps can help to mitigate the risk associ-
ated with the fiduciary exception in the context of closely
held companies:

* First, to the extent that it is practicable to do so, found-
ers of closely held companies should retain counsel for
the company separate from the counsel who represent
the founders individually. Legal advice given to the
founders by their own counsel should not be subject to
disclosure under the fiduciary exception; this risk only
arises in our hypothetical because of the commingling of
individual and corporate engagements.

* Second, to the extent that retaining separate counsel is
impractical or undesirable, counsel should execute sepa-
rate engagement letters clearly delineating the scope of
their engagement for the company, on the one hand,
and the founders or other stakeholders on the other.!?
Doing so helps to eliminate the risk of the commingling
of advice—and, thereby, limit the risks of overly expan-
sive application of the fiduciary exception.

e Third, in jurisdictions, including Delaware, where it
is permissible to do so, founders may wish to consider
including provisions in the company’s organizational
documents eliminating fiduciary duties.!®> Because the
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theoretical underpinning of the fiduciary exception is
the existence of a fiduciary relationship, such a provi-
sion may preclude, or at least limit, the doctrine’s appli-
cation.!4 Needless to say, there are a number of consid-
erations to be taken into account in deciding whether
such a provision is desirable, but managing the risk
associated with the fiduciary exception may weigh in
favor of doing so.

In sum, stakeholders in closely held corporations and

their counsel should be mindful of the fiduciary exception.
While business founders are unlikely to expect disputes when
they start their businesses, the practical steps suggested above
can help to mitigate the risk of disclosure of sensitive com-
munications in the unhappy event that disputes do arise.
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Opportunities and Pitfalls in Representing Clients in

Arbitration
By Charles J. Moxley

In the past 30+ years, I have had the privilege of presiding
over hundreds of large and complex commercial arbitrations,
in the course of which I have worked with many hundreds of
litigators in New York and other areas of the country.

I have benefited greatly and learned much from observing
excellent lawyering by so many lawyers. In the process, I have
been able to form some impressions as to approaches that
are effective and sometimes less than effective in representing
clients in arbitration.

The purpose of this article is to draw from this experience
and suggest some best practices that hopefully may be helpful
to litigators who have the opportunity to represent clients in
arbitration.

The Arbitration Difference

To effectively represent clients in arbitrations, litigators
should be mindful of distinctions between arbitration and
court-based dispute resolution. The likelihood of achieving
the client’s objectives in arbitration can be greatly increased
and pitfalls avoided if one acts effectively to navigate such
differences, rather than proceeding as if one were in court.

Arbitration Soft Law

Familiarizing oneself with arbitration soft law as to pro-
cess and procedure is a major first step in getting ahold of
such differences. Arbitration is not unlike bench trials when
it comes to arbitrators’ applying applicable substantive law in
a commercial arbitration. In my experience, arbitrators, like
judges, generally do their best to apply applicable law to the

facts, as required in the particular case.

What may at first appear to be more of a black box is
how arbitrators can be expected to proceed concerning pro-
cess and procedural matters. In New York State and federal
courts, procedural matters are generally prescribed by the
Federal Rules of Civil Procedure (FRCP) or the Civil Practice
Law and Rules (CPLR) and underlying case law. It is a rite
of passage for New York litigators to research pleading and
discovery issues and issues as to motion practice under the
FRCP or the CPLR.

Arbitration is different. Whether one is proceeding under
the commercial rules of the American Arbitration Associa-
tion (AAA), CPR, JAMS, FINRA, the ICC, or other arbitra-

tion providers, most such matters are left to the discretion of

the arbitrator. While provider rules generally set forth general
arbitration objectives as expedition, economy, flexibility, fi-
nality, and fairness, they offer little guidance as to how those
objectives should inform arbitrators” exercise of discretion in
deciding discovery and other pre-hearing matters.

It is expected that successful arbitrators will have good
judgment as to such matters and that parties and their coun-
sel will be able to figure out which arbitrator candidates are
likely to have such judgment. Still, parties and litigators often
find daunting the absence of the level of guidance provided
by the FRCP and CPLR. Without such guidance, how can
litigators best argue discovery and other procedural matters to
their arbitrators or predictably counsel their clients as to how
such matters are likely to play out?

The answer, too often overlooked, is arbitration soft law,
consisting of guidelines that memorialize considerations that
should inform the sound exercise of discretion by arbitrators,
depending on the facts and circumstances of the particular
case.

Prime examples are the Guidelines for the Arbitrator’s
Conduct of the Pre-Hearing Phase of Domestic Commer-
cial Arbitrations prepared by NYSBA’s Dispute Resolution
Section and approved by the House of Delegates; the Proto-
cols for Expeditious, Cost-Effective Commercial Arbitration
promulgated by the College of Commercial Arbitrators (the
CCA), and the CCA’s Guide to Best Practices in Commercial
Arbitration.!

Arbitration soft law can often be a more persuasive source
of arguments for counsel and guidance for arbitrators than
the FRCP or the CPLR in addressing discovery motions or
other preliminary matters in arbitrations being conducted in

New York.

The Arbitration Agreement

Of quintessential importance to any arbitration is the par-
ties’ agreement to arbitrate.

Arbitration agreements are typically short, doing little
more than setting forth parties’ agreement to arbitrate dis-
putes within defined parameters and perhaps selecting an
arbitration provider. However, arbitration agreements can be
detailed, setting forth parameters as to such matters as arbi-
trator qualifications, designation of arbitration law, require-
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ments for pleadings, jurisdiction to decide arbitrability,

scope of discovery, procedures for substantive motions, pro-
cedural timelines, and other matters parties choose to agree
to in advance,? rather than leaving them to later discretion or
other decision-making by arbitrators.

Unless it is invalid or the parties agree to amend it, the
arbitration agreement is binding on the parties, arbitrators,
arbitration providers, and any reviewing court. The funda-
mental basis of contemporary arbitration law is the consent
of parties to arbitrate. The governing arbitration agreement,
as it may be amended (or its provisions waived), sets forth
that consent.

Early Case Assessment

As litigators, we all know the benefits of early case as-
sessment, as contrasted with largely learning about our cases
in the course of discovery and motion practice. Early case
assessment is essential for representing clients well in arbi-
tration, given the much quicker pace of arbitration and the
opportunity, from early in the case, to win the hearts and
minds of the arbitrators.

Pleadings That Advance the Case

If the client supports the expense of early case assessment
and counsel is serious about moving the case forward, why
not lay it all out in detailed pleadings and exhibits that con-
vey the merits of the claims or defenses? It will all come out
in discovery in any event. Provider rules for commercial arbi-
tration typically only require the most general of pleadings,

and a summary sentence or two may suffice. But why not
seize the day? Why not convey the strength of the case to the
arbitrators at the earliest opportunity, perhaps well before an
adversary focuses on the matter?

Credibility With the Arbitrator

Litigators™ credibility with their arbitrators is key. While
judges in New York courts may have hundreds of cases on
their docket, the busiest commercial arbitrator specializing in
complex cases will have a much smaller caseload—maybe 10
to 20 cases, perhaps six to eight active cases at any point in
time.

Particularly in an active arbitration with extensive pre-
hearing motion practice, the arbitrator will be forming an
impression early on as to which counsel can be relied on in
their characterizations of the facts and law and which are es-
sentially posturing or equivocating. Counsel’s credibility can
be of key importance on some issues.

Party Autonomy

Parties choose arbitration for various reasons. Many are
opting for a more flexible, faster, less expensive, and final pro-
cess, without sacrificing fairness. Others may be more inter-
ested in being able to select their decision-makers, but other-
wise want something approximating the process they would

have gotten in court, perhaps even one subject to the FRCP
or CPLR and even the Federal Rules of Evidence.
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The Muscular Arbitrator

The bedrock of commercial arbitration is consent. Parties
are entitled to the type of arbitration to which they agreed or
to which they agree in the course of the arbitration. Where,
however, the parties cannot agree as to the type of process for
their arbitration, it falls to the arbitrators to decide such mat-
ters, subject to the considerations discussed above as to the
objectives of arbitration and arbitrators’ duty to exercise their
best judgment in providing to the parties in such cases the
potential benefits offered by arbitration or otherwise agreed
to by the parties.?

As an antidote to the “litigationization” of arbitration,
whereby some cases end up with substantial discovery and
motion practice over the objection of at least some parties,
contemporary arbitrators are expected to manage their cases
proactively to achieve efficient and economical arbitrations,
consistently with the requirements of each case.

Interplay of Party Autonomy and Muscular
Arbitrators

If the parties are in agreement as to process and sched-
ule for their arbitration, they should be the “muscular” ones
and submit their agreed approach to the arbitrator, advising
firmly as to their mutual agreement on the matter. If, on the
other hand, as more usually happens, the parties disagree as
to the appropriate level of process for the case, it becomes
the arbitrator’s job to determine such matters based on their
judgment as to the needs of the case.

That said, many arbitrators believe it is part of their job,
even when parties are jointly electing for a litigation-like
process and schedule, to push back—to “jawbone” the situ-
ation—advising as to the putative benefits of arbitration and
how arbitration is generally expected to go. Counsel should
remember, however, that when parties are in agreement as
to such matters as the scope of discovery or the like, they
are generally entitled to have the case proceed as they have
agreed. Indeed, if the arbitrators disregard or seek to override
parties’ agreement in such circumstances, the parties may be
entitled to fire the arbitrators and start with a new arbitrator
or panel.

The Preliminary Hearing: Devising the
‘Architecture’ of the Case

The first meeting of counsel with the arbitrator, the pre-
liminary hearing, scheduling conference, or organizational
meeting, as it is variously called, is designed to conference
the case and design the process and schedule best suited to
the needs of the case. Unless the parties have agreed to a more
court-like process, this generally means more limited and
streamlined discovery* and a screening process for proposed
dispositive motions.

Where the parties are not on the same page as to the pro-
cess and schedule for the case, the preliminary hearing will
generally be the first opportunity for counsel to conference
such matters with the arbitrators and begin to affect the ar-
bitrators’ views of the case, harnessing arbitration soft law to
achieve this. Counsel should be prepared at the preliminary
hearing to discuss the process and schedule for essentially all
aspects of the case that can be anticipated. It is a huge op-
portunity to try to influence the arbitrators’ putting in place
a process and schedule that seem best suited for being able to
represent one’s client.

Less Discovery Without Sacrificing Fairness

Do we not need all those emails and other electronic
discovery, all those depositions (how can we possibly cross-
examine witnesses without having deposed them?), all those
interrogatories, and all the rest? We learned from our earli-
est days in law school that the U.S. system of discovery is
designed to enable parties in litigation to avoid surprises and
have a fair opportunity to prepare their cases. We have inte-
grated that into the deepest fibers of our litigative DNA. Are

we now saying that that whole approach was wrong?

From a huge body of practical experience now available
to us, the answer is clear: the modern expansive discovery
regime is an overcorrection. The pre-hearing discovery in ar-
bitration can fully enable parties to prepare their claims and
defenses, but is far less expansive than that which many litiga-
tors have come to expect in court.

This is true on two levels. We can limit discovery to mat-
ters actually in contention in a case, rather than to all ele-
ments of all potential causes of action. We can avoid requir-
ing production of documents already in the possession of the
other side unless there is a special need for such production
in the particular case. We can work hard early in the case
and throughout on identifying what matters are actually in
contention (a process that otherwise may not occur until well
into the trial). We can require early production of reliance
documents. We can require that parties provide early affida-
vits with related exhibits—particularizations—setting forth
the facts as to matters in contention as to which the party has
the information and bears the burden of proof. We can pro-
ceed through sworn witness statements and related exhibits
early in the case in certain kinds of cases. We can work hard
on limiting electronically stored information (ESI) through
early agreement on reasonable limitations as to such matters
as custodians, date ranges, search terms and related testing,
systems to be searched, and the form of production. We can
provide for categorical privilege logs, to the extent privilege
logs are needed at all. Where depositions are needed, we can
work out reasonable limitations as to their number and dura-
tion. All these steps and more can serve to substantially re-
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duce the scope of discovery in arbitrations without in any
way compromising the fairness of the process.

Even more broadly, it is worth questioning whether even
such a narrower scope of discovery that may result from such
approaches as the above is needed for parties to have a fair
opportunity to prepare and try their cases. As discussed be-
low, international arbitration is informed by the approach
of civil law systems towards such matters. In international
arbitration, even the word “discovery” is an expletive. The
“disclosure” that is permitted is narrower than that under
our common law system, yet, from my experience, parties
and litigators who have been involved in international ar-
bitrations generally feel that the fairness of the process was
not compromised by the lower levels of discovery and other
differences.

Less Motion Practice Without Sacrificing
Fairness

A lament of respondents in arbitrations is that they are
often unable to get the dismissal of claims against them that
would have been dismissed in court, a lament that is particu-
larly heightened in larger cases where the cost of the motion
practice would be far less than the cost of discovery and an
evidentiary hearing. This is a serious concern and one that
arbitrators must have in mind in considering proposed dis-
positive motions in arbitrations. However, the avoidance of
essentially automatic motions to dismiss and for summary
judgment that occur in court is one of the ways arbitration
is able achieve its objectives of expedition and economy that
underlie the selection of arbitration by many parties.

There is also the reality that there is essentially no review
on the merits of arbitrators’ decisions. Without the pro-
tection judges have that any misjudgments they make in
premature decision-making may be corrected by appellate
courts, arbitrators generally feel they should bend over back-
wards to give parties an evidentiary hearing. The standard for
dispositive motions is high and arbitrators generally screen
proposed motions closely.

Counsel need to understand this mindset in advocating
for or opposing potential dispositive motions. But there is
certainly a role for dispositive motions in arbitration. Most
centrally, counsel can agree to have issues determined on the

papers.

Sometimes there will be, for instance, limitations or con-
tract construction issues that both sides would benefit from
seeing resolved early on. While the natural reaction of a liti-
gator facing such a proposed motion may be to oppose it,
in some circumstances it will make sense to tee up certain
pivotal issues for early decision, particularly when it does not

seem likely that significant additional information on such
matters will emerge from discovery or further investigation.

Many arbitrators are open to the submission of particular
issues on dispositive motions, when the resolution of such
matters may facilitate settlement. Many arbitrators have seen
circumstances where dispositive motions, even if not granted,
have facilitated parties’ understanding of one another’s cases
and settlement has resulted.

Non-Party Subpoenas

Contemporary commercial arbitration typically involves
complex transactions and participants and witnesses across
jurisdictional lines. There is generally no issue as to witnesses
who are parties or employees of parties, since they (and their
documents) are subject to the authority of the arbitral tribu-
nal. But what about non-party witnesses? What authority do
arbitrators have over them?

This is one of the more complex areas to navigate in arbi-
tration. Both federal and state law provide ways for subpoena-
ing non-party witnesses. However, the rules vary considerably
across federal and state jurisdictional lines. Figuring out the
applicable rules and convincing the arbitrators as to the mat-
ter in any particular instance can be daunting. Fortunately,
there are two reports of the New York City Bar Association
that analyze the law and options in this regard, which can
save huge amounts of time.

This is an area that requires effective advocacy by counsel.
Arbitrators have a range of views on the matter. Some will
essentially sign any subpoena presented to them unless they
know it is unenforceable. Others will only sign subpoenas
they know are enforceable.

The above discussion relates to issues as to enforceability,
which are ultimately for the courts to decide when a subpoena
is contested or ignored. Subpoenas can also be objected to on
the basis of their scope. The general understanding is that ar-
bitrators should hear and decide issues as to scope, including
objections raised by parties and by recipients of subpoenas.

Having the Chair Decide Discovery Issues

When there is a panel of three arbitrators, parties, under
provider rules, generally have the option of having the chair
(or other arbitrator in the chair’s absence) decide discovery
and other routine pre-hearing matters. Whether to take this
approach is a judgment call for counsel. It can save a lot of
time and expense but puts pivotal judgment calls that could
be consequential in the hands of just one of the arbitrators
and means that that arbitrator will be further along the learn-
ing curve than the other members of the panel when the hear-

ing begins.
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Privacy/Confidentiality

There is a widespread misconception that arbitration is
confidential. This is not generally the case. Provider rules
typically provide that arbitrations are confidential insofar as
concerns the arbitrators and the provider but only private
as concerns parties and their counsel. Absent a confidential-
ity agreement among the parties or order of the arbitrator, a
party may generally walk outside the hearing room and hold
a press conference.

The standard confidentiality order proffered by parties
and so-ordered by arbitrators typically only extends to confi-
dential documents produced in the case. If parties want the
entire proceeding to be confidential, they need to so stipulate
or seek an order from the arbitrator to that effect.

If parties have to go to court to seek to enforce or vacate
an arbitration award, confidentially will likely largely be lost.
Such court processes generally require the filing of the award
in court. Courts generally refuse to seal such awards or re-
lated motion papers or court decisions.

Applications for Interim Relief

There are various options in provider rules for seeking
interim relief in arbitration, including through the appoint-
ment of an emergency arbitrator before the regular arbitrator
is appointed. In addition, there are opportunities to go to
court for interim relief. However, if one really wants interim
relief from one’s arbitrators, it is generally not enough to in-
clude such a request in a pleading. One should also make a
formal application to that effect so as to draw the arbitrator’s
attention to the matter.

Whether to go to court or to an arbitrator to seek interim
relief will depend on the circumstances of the particular case.
Arbitrators have much more limited enforcement ability
than courts, but there are advantages to beginning to educate
one’s arbitrators as early in a case as possible.

Mediation Window

It still appears to be part of the New York litigative mind-
set that counsel regard it as a sign of weakness to suggest
mediation. For that reason, it can be helpful if arbitrators
include a mediation window in their scheduling order, a time
by which the parties will meet and confer as to whether they
want to mediate the case.

Differences Between Federal and State
Arbitration Law

Substantive law is the law applicable to parties” disputes,
whether state or federal law or some combination thereof.
Arbitration law is the law that governs the arbitration, typi-
cally, the Federal Arbitration Act (FAA) and underlying case

law or state arbitration law, such as, in New York, Article 75
of the CPLR, and underlying case law. Arbitration law in-
cludes both substantive and procedural provisions, including
substantive law as to arbitrability and enforcement of awards
and procedural law as to procedures relating to arbitrations.

The interplay of federal and state arbitration law is com-
plex. Perhaps counter-intuitively, general choice of law claus-
es in parties’ contracts are generally understood to supply the
substantive provisions, but not the arbitration law, applicable
to their disputes.

While parties may, in their arbitration agreements, select
the arbitration law they want to be applicable in any arbitra-
tion thereunder, they generally do not do so. As a result, the
applicable arbitration law in any particular case, when an is-
sue arises, must be agreed to by the parties or determined by
the arbitrators.

The FAA generally applies, with limited exceptions, to
arbitrations involving interstate commerce. This makes the
FAA putatively applicable to the vast majority of commercial
arbitrations. However, under the FAA, parties may agree to
have state arbitration law apply even to cases involving inter-
state commerce.

All of this matters because federal and state arbitration law
vary in substantial respects. For instance, for a case seated in
New York, there are substantial differences between the FAA
and Article 75 of the CPLR, including with respect to such
matters as non-party subpoenas, sanctions, punitive dam-
ages, attorneys fees, statutes of limitation, and other areas.

Adding to the complexity is that the FAA, insofar as con-
cerns domestic arbitrations, does not generally provide feder-
al subject matter jurisdiction for disputes cases arising there-
under. This means that cases subject to the FAA may end
up in state court unless the plaintiff can otherwise establish
federal subject matter jurisdiction. When cases subject to the
FAA end up in state court, further layers of complexity can
arise, as state courts may interpret the FAA differently than
the federal courts interpret it.

It can also happen that federal courts are asked to apply
state arbitration law in cases in which there is a basis for fed-
eral subject matter jurisdictioin, but state arbitration law is
applicable, whether by agreement of the parties or otherwise.
It is also the case that, on numerous issues, such as concern-
ing non-party subpoenas, different circuit courts of appeal
throughout the country have interpreted the FAA differently.

Thus, in any particular case, federal or state arbitration
law may apply and that law may have been interpreted differ-
ently by federal and state jurisdictions in which such matters
may be raised. Tricky choice of law issues can be presented,
the results of which can be consequential. Fortunately, there
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are several articles that provide useful guidance as to such
matters.°

Highlighting the need for proactivity in this regard is that
some arbitrators may ask counsel as early as the initial pre-
liminary hearing what their position is as to the applicable
arbitration law. Counsel are well advised to consider the
matter as part of their initial case assessment.

One Versus Three Arbitrators

Some clients and attorneys prefer to have three arbitrators
as a hedge against an outlier award. There are also obviously
potential benefits in having several arbitrators consider a
case. However, the costs can go up exponentially when three
arbitrators are selected, each charged with responsibility to
hear and decide the case. The costs will likely be not three
times the cost of a sole arbitrator, but some multiple of that,
as serious professionals consider and deliberate over complex
matters.

Concern about an outlier award can be ameliorated when
a sufficient comfort level can be achieved to proceed with a
sole arbitrator in whom both sides have confidence. There
is also the ironic reality that a responsible individual serving
as a sole arbitrator, because of the solitary nature of the as-
signment, may, at least in some instances, feel a deeper sense
of responsibility than three arbitrators hearing the same dis-
pute, who may be subject to vagaries of group dynamics.

Standard Versus Reasoned Awards

When I started as an arbitrator as a young associate at
Davis Polk years ago, before the cases brought to arbitration
had become as complex and sophisticated as they now are,
it was more typical for parties to provide a “standard,” as
opposed to reasoned award, an award that merely sets forth
the ultimate determination of the arbitrator, as opposed to
their reasoning and the like. While reasoned awards are now
expected in the vast majority of cases, standard awards are
still an option—and can save parties the cost and delay of a
reasoned award.

Parties sometimes feel they need to request a reasoned
award to make sure the arbitrator does the work. However,
this should be an unnecessary expense if, again, through in-
vestigation or access to the network of feedback on arbitra-
tors, one can reach a confidence level as to the arbitrator
selected.

Rules of Evidence

Do not be misled by the ease of getting hearsay admitted
into evidence or leading questions answered affirmatively in
arbitration. Arbitrators are not dummies. There are reasons
for the rules of evidence. Particularly where more direct and
percipient evidence was available, arbitrators are unlikely

to accord much credibility to evidence that inherently lacks
credibility.

Avoiding Post-Hearing Briefing in Some Cases

As counsel, after conducting a complex trial, we generally
want to marshal the evidence and submit post-hearing briefs.
However, in some cases, it may make sense to avoid the time
and expense of such briefing.

If we made a good selection of arbitrators; if the pre-hear-
ing briefing adequately covered the legal issues; if the hearing
went well; if the arbitrators appear to have been paying atten-
tion and grasping matters presented; and if the arbitrators did
not highlight any particular areas of need, do we really need
post-hearing briefing? Why not give the case to the arbitrators
to decide promptly after closing statements? In a significant
number of cases (I would estimate as much as 75-80% of
cases), good arbitrators, who have done their job throughout,
will know how they are going to come out after all the evi-
dence is in.

There will be exceptions, of course, where post-hearing
briefing is essential, but there will be many cases where the
often substantial time and expense of post-hearing briefing
may not add much.

Interviewing Arbitrator Candidates

A not widely known opportunity is that one may gener-
ally interview arbitrator candidates. The AAA has particular
procedures for this, as do other providers.

Conducting such interviews can be particularly helpful,
if one has figured out the needs of one’s case and, through
skillful general questions, can probe arbitrator candidates as
to areas of interest, such as their views as to discovery and dis-
positive motions. If one is part of the arbitration world net-
work and can come up with such information on one’s own,
this option may be less important. However, even then, it
can be helpful in terms of assessing one’s personal reaction to
arbitrator candidates, chemistry considerations and the like.

Arbitrability

Ironically, given the objective of arbitration to be a more
streamlined process than court-based dispute resolution, the
law as to arbitrability has been rendered complex and in some
respect unclear by multiple split decisions of the U.S. Su-
preme Court.

The threshold issue counsel will face, if they want to object
to or defend against an objection to arbitrability is whether a
court or the arbitrators have authority to decide the issue—
the Who Decides question. This question alone can eat up
substantial time and expense, as parties dispute the matter
before courts and arbitrators. Issues of waiver and estoppel
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can also arise if a party disputes such matters in one type of
forum or the other without preserving the objection.

The question of the nature of the challenge to arbitra-
bility, including whether it is characterized as substantive or
procedural, can affect the answer to the Who Decides issue.
Particularly complex issues of arbitrability, including as to
the Who Decides issue, can be raised when the dispute con-
cerns non-signatories to the arbitration agreement.

Arbitrability issues, even when it is clear that the FAA
applies, will often raise questions of state law. The FAA es-
tablishes the substantive rule that arbitration agreements,
like other agreements, are enforceable and protected by law.
With exceptions, it puts arbitration agreements on the same
ground as other contracts. This, however, means that, under
the FAA, the validity of an arbitration agreement is subject
to issues of state law as to contract validity, just as the validity
of any other agreement could be questioned under state law.

Questions also arise concerning when issues as to arbitra-
bility should be decided. Obviously, if the case is a big one
that will be expensive, it will generally make sense to get the
issue decided early in the case, even if, if factual issues are
presented, that means having pre-hearing discovery and an
evidentiary hearing on the matter.

On the other hand, if factual issues as to arbitrability are
presented that are closely intertwined with issues as to the
merits, it may, in some circumstances, particularly in certain
types of low dollar cases, make sense to have arbitrability ad-
dressed when the merits are heard. How matters such as these
should be handled will be dependent on the facts of the par-

ticular case.

Where there are issues as to arbitrability, they should be
addressed early on. Missteps in addressing them can cost con-
siderable time and expense.

Parallel Litigation

It infrequently happens that parties have multiple related
contracts, some of which call for arbitration and some do
not, and which may also provide for a variety of judicial and
arbitral forums. When disputes arise and parties end up in
multiple forums, litigating and arbitrating related matters or
even arbitrating related matters before separate panels and
even providers, potential risks and opportunities can be pre-
sented, including consideration of cost and delay and risks of
inconsistent results.

It can be hard to avoid parallel proceedings. There are no
readily available processes for consolidating arbitrations and
court cases or even parallel arbitrations pending before dif-
ferent arbitration providers. However, if one’s client would
like to avoid such duplicative proceedings, there are potential
options to explore.

Parties can do a lot by agreement. If parties have confi-
dence in their arbitrator, they can agree to move all the dis-
putes to the arbitration. If they prefer the arbitrator in one
of several parallel arbitrations, they can agree to have that ar-
bitrator decide the overall disputes. Parties who are in agree-
ment may even be able to devise some hybrid methods for
consolidation, in whole or in part, if the consent of the courts
or arbitrators involved can be arranged.

Even when the parties are not in agreement, there may
be creative applications a party can make to seek some level
of coordination between parallel proceedings, such as joint
discovery or use by a court or arbitrator of work or deci-
sions from the parallel proceeding. Where parallel matters
are pending before the same arbitration provider, such as the
AAA, there will in some instances be procedures available for
seeking consolidation.

Distinctive Features of International Arbitration

This article has primarily focused on domestic arbitration.
Domestic arbitration process is roughly parallel to domestic
litigation process, albeit with the focus on the arbitral objec-
tives of expedition, economy, flexibility, finality, and the like.
International arbitration is fundamentally different.

For international disputes, arbitration, not court, is the
default. Typically, neither side to an international commer-
cial transaction will want to end up in the other side’s legal
system. International arbitration, because of its international
nature, however, will often need to be informed by the other
type of the world’s legal systems, the civil law system, an ap-
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proach followed by the majority of states throughout the
world.

Litigation in civil law jurisdictions is different from that
in common law jurisdictions in many respects, including
the following: far less discovery, generally limited to docu-
ment production, with even that being largely limited to
specifically designated documents and reliance documents;
greater focus on documents rather than testimony and less
reliance on cross-examination; greater reliance on the privacy
of individual persons, even if employees of a party to a case,
and a more expansive legal regime as to privacy; less motion
practice; a more engaged judiciary that plays a greater role in
developing cases than judges in our system; the discourage-
ment of litigation through permitting the recovery of attor-
neys fees by prevailing parties in many cases; less tolerance
for commencing a case before one reliably has a basis for the
case, as opposed to hoping to develop one through discovery;
a greater reliance on expert witnesses, often ones appointed
by the tribunal; and numerous other differences.

Contemporary international arbitration is largely a hy-
brid of the two legal systems, with a fair amount of conver-
gence. Which system’s attributes will dominate in a particu-
lar case will typically turn on the circumstances of the case,
including the approaches of the arbitrators presiding over the
case. There are also numerous international conventions and
guidelines and other forms of soft law applicable to interna-
tional arbitration that one must get a handle on before be-
ing able competently to represent a client in an international
arbitration.

Summary

Arbitration is fundamentally different from court-based
dispute resolution. Hopefully the above can be helpful as to
ways to reap the benefits and avoid potential pitfalls in repre-
senting clients in arbitrations.

Charles J. Moxley, co-chair of Com-
Fed’s Committee on Arbitration and
ADR, is a full-time arbitrator and me-
diator, an adjunct professor at Ford-
ham Law School teaching arbitration
law & practice and international law,
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ner in Residence at the Benjamin N.
Cardozo School of Law. A principal
in MoxleyADR LLC, Mr. Moxley has
presided over hundreds of large and
complex arbitrations and has repre-
sented clients in federal and state courts throughout the country,
first through Davis Polk & Wardwell and then through several
smaller litigation firms, following a clerkship in the Southern
District of New York.
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Alternative Dispute Resolution
Charles J. Moxley Jr.
MoxleyADR LLC

New York, NY
cmoxley@moxleyadr.org

Jeffrey T. Zaino
American Arbitration Association
New York, NY
zainoj@adr.org

Antitrust

Jay L. Himes

Labaton Sucharow LLP
New York, NY
jhimes@labaton.com

Kate Wald

Paul, Weiss LLP

New York, NY
kwald@paulweiss.com

Appellate Practice
Constance M. Boland
Thompson Hine LLP
New York, NY

connie.boland@thompsonhine.com

Seth Rokosky

Gibson, Dunn & Crutcher LLP
New York, NY
srokosky@gibsondunn.com

Cannabis Litigation
James K. Landau

Prince Lobel Tye LLP
Boston, MA
jlandau@princelobel.com

Richard Trotter
Feuerstein & Kulick LLP
New York, NY
rich@dfmklaw.com

Civil Prosecution

Neil V. Getnick

Getnick & Getnick LLP
New York, NY
ngetnick@getnicklaw.com

Courtney Finerty-Stelzner
Getnick & Getnick LLP

New York, NY
chinertystelzner@getnicklaw.com

Commercial Division

Mark Arthur Berman

Ganfer Shore Leeds & Zauderer LLP
New York, NY
mberman@ganfershore.com

Commercial Insurance Litigation Committee
Charles Scibetta

Chaffetz Lindsey LLP

New York, NY
charles.scibetta@chaffetzlindsey.com

Taylor Hoffman
The Swiss Re Group

taylor_hoffman@swissre.com

Corporate Litigation Counsel
Stephen L. Brodsky

Mazzolla Lindstrom LLP

New York, NY
stephen@mazzollalindstrom.com

Marc P. Madonia
C.V. & Starr Co.
New York, NY

mpmadonia@gmail.com

Creditors’ Rights and Bankruptcy Litigation
Alan J. Brody

Greenberg Traurig LLP

Florham Park, NJ

brodya@gtlaw.com

Sheryl P. Giugliano

Ruskin Moscou Faltischek PC
Uniondale, NY
sgiugliano@rmfpc.com

Diversity and Inclusion
Vernadette Horne

St. John’s Univ. School of Law
Jamaica, NY

hornev@stjohns.edu

Kan M. Nawaday
Venable LLP
New York, NY

kmnawaday@venable.com

Electronic Discovery

Jason Ira Lichter

Troutman Pepper Hamilton Sanders LLP
New York, NY
jason.lichter@troutman.com

Gina Sansone-Driscoll

Morgan Stanley

New York, NY
gina.sansone-driscoll@morganstanley.com

Employment Litigation

Gerald T. Hathaway

Faegre Drinker Biddle & Reath LLP
New York, NY

gerald.hathaway@faegredrinker.com

Damian Cavaleri

Hoguet Newman Regal & Kenney
New York, NY
dcavaleri@hnrklaw.com

Ethics and Professionalism

Jesse Klinger

Frankfurt Kurnit Klein & Selz PC
New York, NY

jklinger@fkks.com

Vincent J. Syracuse
Tannenbaum Helpern Syracuse
& Hirschtritt LLP

New York, NY
syracuse@thsh.com

Federal Judiciary
William J. Harrington
Goodwin Procter LLP
New York, NY

WHarrington@goodwinlaw.com

Jay G. Safer

Dunnington Bartholow & Miller LLP
New York, NY
jsafer@dunnington.com

Federal Procedure

Stephen J. Ginsberg

Morritt Hock & Hamroff LLP
Garden City, NY

sginsberg@moritthock.com

Stephen T. Roberts
Mendes & Mount, LLP
New York, NY

stephen.roberts@mendes.com

Continued on next page
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Section Committees and Chairs continued

Hedge Fund and Capital Markets Litigation Mentoring

Benjamin R. Nagin
Sidley Austin LLP
New York, NY
bnagin@sidley.com

Danielle L. Rose

Kobre & Kim LLP

New York, NY
danielle.rose@kobrekim.com

International Litigation
Clara Flebus

NYS Supreme Court
New York, NY

clara.flebus@gmail.com

Erin Valentine

Chaffetz Lindsey LLP

New York, NY
erin.valentine@chaffetzlindsey.com

Legislative and Judicial Initiatives
Anthony Harwood

Harwood Law PLLC

New York, NY
tony.harwood@aharwoodlaw.com

Michael C. Rakower
Rakower Law PLLC
New York, NY

mrakower@rakowerlaw.com

Litigation Academy
Isabel D. Knott
Rosenberg & Estis, PC.
New York, NY
iknott@rosenbergestis.com

Benjamin Weissman

Foley Hoag LLP

New York, NY
bweissman@foleyhoag.com

Membership
Christopher J. Clarke

Meltzer Lippe Goldstein & Breitstone LLP

Mineola, NY
cclarke@meltzerlippe.com

Alexander Litt
Moritt Hock & Hamroff LLP
Garden City, NY

alitt@moritthock.com

Maryann Stallone

Tannebaum Helpern Syracuse & Hirschtritt

LLP
New York, NY
stallone@thsh.com

Yi-Hsin Wu

Sitaras & Associates
New York, NY
yhulaw@gmail.com

Privacy, Data Security and Al
Ralph Carter

Workday

New York, NY

ralph.carter@workday.com

Peter J. Pizzi

Walsh Pizzi O’Reilly Falanga LLP
Newark, NJ

ppizzi@walsh.law

Programming
Hamutal Lieberman
Helbraun & Levey LLP
New York, NY

hamutal.lieberman@helbraunlevey.com

Publications
Marcella Jayne
Foley & Larner
New York, NY
mjayne@foley.com

Katharine S. Santos
Valiotis & Associates PLLC
Long Island City, NY

KSantos@almarealty.com

Securities Arbitration
Margarita Echevarria

M. Echeverria, ADR LLC
New York, NY

margarita@echevarriaadr.com

Jenice L. Malecki
Malecki Law
New York, NY

jenice@maleckilaw.com

Securities Litigation
James Joseph Beha II
Baker Botts LLP
New York, NY

jbeha@mofo.com

Jane O’Brien

Paul, Weiss LLP
Washington, DC
jobrien@paulweiss.com

Social Media
Marc Melzer
Jun Group
New York, NY

mmelzer@jungroup.com

Scott L. Malouf

Office of Scott L. Malouf
Pittsford, NY
scott@scottmalouf.com

State Court Counsel
Mahnoor Misbah

Morrison Cohen

New York, NY
mmisbah@morrisoncohen.com

Maya E. Rivera
Baker & Hostetler LLP
New York, NY

mrivera@bakerlaw.com

White-Collar Criminal Litigation
Evan T. Barr

Reed Smith LLP

New York, NY
ebarr@reedsmith.com

Kathleen Elizabeth Cassidy
Morvillo Abramowitz Grand Iason
& Anello PC

New York, NY
kcassidy@maglaw.com

Young Lawyers Committee
Viktoriya Liberchuk

Robert & Robert, PLLC
New York, NY
VLiberchuk@robertlaw.com

Laura Tsang

Justice Oing, NYS Supreme Court
Appellate Division, First Department
New York, NY
ltsang2@fordham.edu
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Written by Hon. Alan D. Scheinkman and reviewed by members of
the NYSBA Committee on Courts of Appellate Jurisdiction (CCAJ),
Practitioner’s Handbook for Appeals to the Appellate Division of the
State of New York, Third Edition, is an invaluable guide for handling
appeals to the four Appellate Divisions. It covers all aspects of
taking a civil or criminal appeal to the New York State Appellate
Division, including panel assignments and calendaring, correcting
defects, cross appeals and joint appeals,

and ‘poor person’ appeals.

The taking and the perfecting of a civil or criminal appeal
includes meeting inflexible time requirements, getting the record
and briefs together, and bringing the appeal to argument or
submission. The Practice Rules of the Appellate Division came into
effect after the release of the extremely popular second edition,
but important nuances still exist between Departments. The third 7‘
ZZtéTgpcr:\;rtsS.these changes as well as other important Book (401421)
eBook (401421E)

NYSBA Members $65.00
Non-Members $88.00

ORDER ONLINE: NYSBA.ORG/PUBS | ORDER BY PHONE: 800.582.2452
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