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New York State Bar Association
Environmental & Energy Law Section

EXECUTIVE COMMITTEE MINUT§
May 8, 2024 — 2:30 PM

)

NYSBA

* Action Items

PRESENT: David Quist, Amy Jasiewicz, Louis Alexander, Jim Rigano, Julia O'Sullivan Poarch,
Yvonne Hennessey, Martin Baker, Amy Kendall, Mike Hecker, Kevin Bernstein, Amy Reichhart,
Ivonne Norman, Claudia Braymer, Alan Knauf, David J. Freeman, Julia Martin, Michael Bogin,
Zackary Knaub, Sarah Lobe. George Pond, Jon Brooks, Katrina Kuh, Jay Simpson, Alicia Legland,
James McClymonds, Margaret Barry, Maggie Macdonald, Karen Mintzer, Dan Krainin, Matthew
Sinkman, Jenna Rackerby, Susan Amron, Jose Almanzar, Cheryl Vollweiler, Christine Leas, Jan
Kublick, Phil Bousquet, Bennet, K., Robert E. Knoer, Teresa Bakner, Nicholas Robinson, Steven
Russo, Linda Shaw, John Parker, Telisport Putsavage

APPROVAL OF THE MINUTES:

FINANCIAL OVERVIEW

The budget report at the end of March shows the Section is currently reporting net revenue.
Financial stability is noted, though fluctuations may occur as the year progresses. The Section
currently has a surplus of approximately $103,000. However, there may be changes as program
costs, such as those from ongoing events, are factored in.

FALL MEETING: Announcement (Presented by M. Hecker):
e Dates and Venue: September 25-26 at The Equinox, Vermont.
e Agenda and Costs: Finalized; details will be disseminated shortly.
e Panel Discussions:
o Environmental Enforcement
o Cross-border Environmental Issues (with practitioners from Toronto)
o ESG
o Ethics/Diversity Credit Opportunities
¢ Keynote Speaker: Efforts are ongoing to secure a keynote speaker from Vermont's
senior environmental agency officials.
e Registration Details: Amy Jasiewicz will distribute the room block code and the link to
the meeting website soon.

LAW SCHOOL ENGAGEMENT INITIATIVE (Presented By J. Rigano)

e Objective: To educate about the practice of environmental law.

e Participating Institutions: Pace, St. John’s, Toro, with two attorneys each presenting.
Member Promotion: Free section membership has been promoted, attracting new
members.

¢ The giveaways include a “Mini Office” kit, which has been a hit with the students.

e Upcoming Sessions: Planned for Hofstra in mid-September, with additional sessions in
Albany and NYC (dates pending).



e Format: Each session includes a presentation followed by dinner and a giveaway.

COMMITTEE CONSOLIDATION AND FEEDBACK (Presented By David Freeman)

e Merger: The task force and committee have been consolidated to streamline efforts.

e Public Comments: A set of comments, similar to those issued two years ago, has been
circulated. These comments have been acknowledged by the DEC, reflecting substantial
input from our section.

e Action Required: Members are requested to vote by this Friday. Approved comments
will be reformatted and submitted to the DEC by the May 21 deadline.

ENVIRONMENTAL PROGRAMS: Annual Superfund and Brownfield Update (Scheduled for
December 5, 2024):
e Content: Discussions will include updates on Part 375 regulations, implications of recent
election results, and developments in renewable energy.
e Panel Planning: Panel topics are still being finalized.

DIVERSITY AND INCLUSION (Presented By Christine Leas): Summer Fellows Program: Two
fellows have been selected for this summer’s program. Both first years. Committee made an
effort to reach out to a broader set of students. The fellows wrote compelling essays about
their commitment to fostering diversity and equity within environmental law. The two fellows
are:

1. Julie Bazill from Pace Law School, whose persistent enthusiasm has made a strong
impression.

2. Joseph Kovar from Hofstra Law School, who has been actively involved in environmental
justice initiatives.

ENVIRONMENTAL JUSTICE COMMITTEE (Presented By Presented Jose Almanzar and Ivonne
Norman)
EJ Committee Initiatives:
e Scheduled Events: Toxic Torts tour on June 1, open to all section members.
e Anniversary: Celebrating the first year of the EJ Committee newsletter.
e Call for Collaboration: Jose and Ivonne are encouraging collaboration between all
committees and the EJ Committee on future programming and initiatives.
e An additional tour is being planned for the South Bronyx, likely to take place in June or
July, to complement the Upper Manhattan tour

COASTAL AND WETLAND MANAGEMENT (Presented by Theresa Bakner): Regulatory Updates
(Anticipated mid-June): New DEC regulations expected part 664 mid-June, which represent the
most significant changes at the state level since the program’s adoption initiated by legislation
back in 2022 so it is going to have a substantial affect on NY projects.

¢ The potential regulatory changes could significantly impact ongoing and future projects
across New York, especially in economic development and municipal projects.
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e The focus of the committee will be on offering early input on the regulatory changes,
and a meeting may be set up with DEC representatives for preemptive discussions.

e Committee Response: Preparations are being made to develop comments post-release
for executive committee consideration.

JOURNAL UPDATES (Presented by Jay Simpson and Margret Barry) : Upcoming Issue:
Scheduled for publication by the end of May, featuring articles on the CLCPA and its impact on
disadvantaged communities. Great Contributions from the EPA, NYSERDA, and the Attorney
General’s office.

e New Issue Editor: Welcoming Gabby Mickel, a first-year attorney at Davis Polk and Pace
Law graduate went to the Yale school of Forest Management.

e Contributions: Ongoing call for articles, particularly for themed issues.

¢ Next Issue: Expected before Labor Day.

e Erin Gashanowitz has retired, and a profile article on his career and contributions will be
included in the upcoming issue.

ADDITIONAL PROGRAMMING AND MEMBERSHIP (Presented by Amy Kendall):
Recent Programming: Highlighted recent successful programs on civil and criminal
environmental enforcement.
e Future Opportunities: Suggestions for new programs, such as 1-hour lunch CLEs, are
welcomed to help expand offerings and increase membership engagement.
e Joint Land Use Event: Scheduled for June 18 from 12:00 to 1:30 PM, featuring Dan
Spitzer discussing updates on climate change law and relevant case law.

Adjournment: The meeting was adjourned at 3:20 PM.
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~ New Membership
Model




Key Points

Membership is moving from a calendar year to anniversary date of renewal

On-Demand program library, live virtual programming, E-books, Forms,
and two Sections will be free with paid individual memberships




Annual Price

Monthly Price (based on 12 months)

Access to all NYSBA Member partner benefits
Complimentary Section Membership (All)

2 Complimentary Sections

Additional Sections $30/Each

Sustaining Membership $150

Special Savings on NYSBA CLE programs, reference materials, and online
forms

Registration to All Virtual CLE Programs

Complimentary Access to NYSBA On-Demand CLE Library
Registration to 1 BTG CLE program

Complimentary Access to NYSBA E-book and Forms Library
Monthly Subscription to the NYSBA student E-newsletter

Complimentary subscriptions to Bar Journal, State bar News, NYS Law
Digest, Case Prep Plus

Complimentary Access to all NYSBA section articles and content
Discount on Kaplan's NYS Bar Review Course

Discount on CaseBrief StudyBuddy Pro Membership

Student Loans benefits and savings with SoFi

1 year resume posting via Career Center

Student

Newly
Admitted

Attorney 1-|Attorney 3-
2 6

$179.40 | $299.40
$14.95 $24.95

Excludes: Section Destination/Seasonal Meetings/Annual Meeting/In Person CLE Programs

e
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vertising Examples

RESOURCES.

New York State Bar Association
@ foove INCREDIBLE
SSAVINGSHY

Our brand new membership model provides members access to all of our content,
programming, and resources across all areas of practice for a small annual fee.

The launch of the New York State Bar Association’s
brand-new membership model is coming this Fall, which
means all our programming, content, and resources will
be available to you for a single membership fee.

ATTORNEYS WHO JOIN NYSBA WILL
NOW RECEIVE:

Free registration to all live, virtual
CLE programs*

24/7 access to thousands of hours of
on-demand CLE programming

RESOURCES.

Access to our entire eBook library and
hundreds of online forms

Thousands of articles covering legal topics
across all practice areas

@D oo

Complimentary Section membership to

two of our 28 Sections
N E P R I c E e : Sign up to receive a text and/or e-mail update when

the model is LIVE for new members joining beginning
September 16th!

Sign up to receive an alert when the new model is available. Sign Up

nysba.org

Retention LinkedIn Ad SIGN UP

*Some exceptions may apply.

9 Announcement Email




vertising Examples

Our
NEW MEMBERSHIP MODEL
IS COMING SOON!

Starting this fall, you can UPGRADE YOUR MEMBERSHIP and access our
entire library of eBooks and online forms, receive a free registration to a
16-credit hour Bridging the Gap Program, become a member of two
specialty sections, join our online communities for knowledge sharing
and mentorship, and more—all for one small price.

Enter your information below to get notified by text and/or email when
the new model is live.

First Name * Last Name *

Phone Number *

Are you currently a NYSBA
member? *

O Yes
O No

O rmunsure

SUBMIT

NYSBA.org Pop-Up

10

New York State Bar
Association X
Sponsored - @

NYSBA's new membership model offers
networking opportunities, access to our career
center, and more—FOR FREE.

ESSENTIAL
RESOURCES=FOR
LAW STUDENTS.

|

100% FREE.

nysba.org
Sign up to get alerted when Sign up
the new model launches.

[ﬂ) Like (D comment £ Share
Law Student Facebook Ad



Questions?




January 14-17,2025

MEETING

" SAVE THE DATES

Environmental & Energy Law Section

Environmental and Energy Law Section Committee Meetings
Thursday, January 16, 2025 | 3:00 p.m. - 3:45 p.m.
Greenberg Traurig, LLP, One Vanderbilt Avenue, New York, NY

Environmental & Energy Law Section Agency Update MCLE Program
Thursday, January 16, 2025 | 4:00 p.m. - 5:30 p.m.
Greenberg Traurig, LLP, One Vanderbilt Avenue, New York, NY

Environmental and Energy Law Section Reception
Thursday, January 16, 2025 | 5:30 p.m. -7:00 p.m.
Greenberg Traurig, LLP, One Vanderbilt Avenue, New York, NY

Environmental & Energy Law Section MCLE Program
Friday, January 17, 2025| 8:30 a.m.-12:30 p.m.
New York Hilton Midtown, 1335 Avenue of the Americas, New York, NY

Environmental and Energy Law Section Lunch
Friday, January 17, 2025| 1:00 p.m.-2:30 p.m.
Fig & Olive, 10 East 52nd Street, New York, NY 10022
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From: Jasiewicz, Amy

To: Drew Gamils; srubino@nyenvlaw.com; Jay Simpson; Leta Margaret Barry; Larry@SchnapflLaw.com; Freeman,
David J.; Sinkman, Matthew J.; areichhart@lippes.com; mschroeder@environrisk.com; Howard Tollin
(HTollin@sterlingrisk.com); Nick Ward-Willis (nwardwillis@kblaw.com); Jerry Cavaluzzi;
jbrooks@abramsonbrooks.com; Donna Mussio; helen@mintzermauch.com; mbogin@sprlaw.com;
agiuda@couchwhite.com; shwyner@gmail.com; Telisport Putsavage; Mackenzie Schoonmaker; Wieder, Marla;
Bernstein, Kevin; Howard, Carl; MGerra@law.columbia.edu; Healy, J. Kevin; vrobbins@bsk.com;
cleas@sprlaw.com; Sarah.Lobe@avangrid.com; claudia@braymerlaw.com; Jan Kublick; Melissa Valle; Stravino
Jeffrey; jparker@sahnward.com; jose.almanzar@hklaw.com; Ivonne Norman; hayley.carlock@ores.ny.gov;
gbrown@bdflegal.com; cvollweiler@skarzynski.com; Daniel M. Krainin; gport18@gmail.com; Healy, J. Kevin;
Bakner, Terresa; Senlet, Ekin; Greenblatt, Jeffrey; Nicholas Rigano

Cc: "Hecker, Michael"; Amy Kendall; Steven.Russo@gtlaw.com; Karen Mintzer; Jasiewicz, Amy
Subject: EELS Committee Chairs | Message from Chair Mike Hecker | Action Required
Date: Friday, August 2, 2024 9:26:00 AM
Attachments: image001.png
image002.png

Dear Committee Chairs and Co-Chairs,

Thank you for your leadership role in the Environmental and Energy Law Section (EELS). The Cabinet
looks forward on continuing to work with you as we seek to continue to provide excellent programing
and networking opportunities for our members, while broadening our membership ranks.

Our committees are an important part of driving engagement, as it’s the location where members first
become active, where we mentor young attorneys, identify and develop new leaders, and promote our
diversity and membership goals. ldeally, our committees should also serve as feeders for speakers
and moderators for Section programs.

A continuing initiative of the Cabinet this year will be driving an increase in membership and
diversification of Section programming and events. With this in mind, we are looking to our
committees to help in this initiative by proactively engaging members and driving new and interesting
content. Some of our committees have been consistently active and regularly produce different
content and feedback for our membership. We are hoping to further build out the contributions of all
committees in this regard.

Accordingly, the Cabinet is asking that each committee schedule a planning conference call this by

early-to-mid September to develop a committee action agenda for 2024. Action items may
include, among other things, a virtual CLE, in-person programming, a conference panel, or a

newsletter article discussing developments in the committee’s expertise. The Cabinet expects each
committee to produce at least one type of work product each year.

We ask that the committees submit a 2024 action agenda by October 15th to me, with copy to
Amy Jasiewicz. Some agenda ideas could include:
1. Hold quarterly conference calls to discuss committee initiatives.
2. Determine if developments in their jurisdictions warrant a panel at the Fall or Annual meeting, or
a free-standing program.
3. Prepare a year end summary of developments in their area.
4. Consider one virtual CLE program per year.
5. Identify recent Federal or State rulemaking or policies that may warrant potential feedback
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and/or comment by EELS.

To assist our chairs/co-chairs in developing and implementing their agendas, our Cabinet officers have
agreed to serve as committee liaisons. You should feel free to reach out to any Cabinet member
during the year or myself if you or your committee need anything or have any questions. We will be
coordinating separate touchpoints by Cabinet members to you, to the extent we do not receive any
feedback.

The Cabinet recognizes that every chair/co-chair is busy, and some may not have the time to continue
in a role as chair/co-chair given these specific work task requirements. As such, we understand if a
chair/co-chair wanted to drop back into a committee member role and let someone else step and
assume responsibility. Please promptly reach out to me if your schedule requires you to step back at
this point, so that we can appoint a new chair/co-chair and that individual has sufficient time to
develop the Committee agenda by October 15th,

Thank you,

Michael J. Hecker, Esq.
Partner, Hodgson Russ LLP
140 Pearl Street

Buffalo, New York 14202
716.848.1599

MHecker@hodgsonruss.com

Amy Jasiewicz Assistant Director
Section & Meeting Services Department
New York State Bar Association

One EIk Street, Albany, NY 12207

Main/fax: 518.487.5682 | email: ajasiewicz@nysba.org | www.nysba.org

Grow through
the value of NYSBA

It's time to renew!

«din: NYSBA Day at Yankee Stadium

11111 August7, 2024
NYSBA  Pyrchase Your Tickets Today!
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EJ COMMITTEE

NEWSLETTER

NEW YORK STATE BAR ASSOCIATION
September 2024

& EVENTS & MEETINGS

e September 11, 2024 | 11:00AM EST - Virtual
Advanced Air Pollution Monitoring - ELI

Register here

e September 19, 2024 |12:30PM EST - Virtual
EJ Committee Meeting

e September 23, 2024 |6:00PM EST - In Person
“The Professional Duty of Lawyers and Bar Rockaway Beach Sunset - Queens County, New York
Associations in Action on Climate” - New York
City Bar Association - Climate Week NYC
Register here

. DID YOU KNOW?

e The NYS Department of Environmental Conservation (DEC) released

e September 25-26, 2024 | In Person the results of the statewide Community Air Monitoring Program, part of
NYSBA EELS Fall Meeting 2024 the ongoing implementation of the Climate Leadership and Community
Manchester, Vermont Protection Act (CLCPA). The year-long study (Phase 1) collected air
Register here quality data in 10 disadvantaged communities with high pollution

burdens. Phase 2 of this initiative will involve developing potential
) LEGISLATION & REGULATION strategies to mitigate air pollution in the affected communities.

e Int0772-2024 was re-introduced (previously Intro e The US EPA’s Office of Environmental Justice and External Civil Rights
1197) to amend the NYC Administrative Code as (OEJECR) published an updated version of the Notice of Funding

to building emissions calculations, adjustments Opportunity (NOFO) for the Community Change Grants Program
and penalties under Local Law 97. The bill would (CCGP). The NOFO includes an updated map to identify disadvantaged
increase allowable emissions, add exemptions communities and no longer requires oral presentations to expedite the
and reduce fines. As enacted, LL97 incentivizes review process. The CCGP has approximately $2 billion dollars in
energy efficient retrofits on large to mid-sized IRA funds to finance pollution reduction and climate resilience

buildings (over 25,000 sq ft) and imposes strict projects. Applications are due by November 21, 2024.
annual greenhouse gas emission limits and fines

for non-compliance. The goal is to gradually e On August 7, 2024, the US EPA issued an emergency order for the

reduce emissions caused by buildings which immediate ban of dimethyl tetrachloroterephthalate (DCPA or Dacthal)
contribute to approximately 70% of pollution in  under the Federal Insecticide, Fungicide and Rodenticide Act (FIFRA).
NYC. Intro 772 remains in Committee. DCPA was used as herbicide in the agricultural industry. The EPA has

determined that its continued used poses an imminent hazard of

" o irreversible human injury (including fetal damage) to those exposed to
The health and vitality of the its use, primarily farmworkers and their families.

earth begins at the community 516

. e The NYS government announced that .5 million is available
level ever_y ?Ommumty and through the Resilient and Equitable Decarbonization Initiative for
we must be vigilant to ensure that Existing Buildings (REDi: EB) Program - a state and city partnership to
environmental justice provide funding for electrification and energy efficiency retrofits to
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VIA ELECTRONIC MAIL
derweb@dec.ny.gov

NYS DEC - Division of Environmental Remediation
Attn: Ms. Jennifer Dawson

625 Broadway

Albany, New York 12233-7012

Re: Comments on Proposed Revisions to CP-51

Dear Ms. Dawson:

The Environmental and Energy Law Section (“EELS” or the “Section”) of the New York State Bar
Association wishes to thank the New York State Department of Environmental Conservation
(“Department”) for the opportunity to comment on its proposed revisions to Commissioner’s
Policy No. 51 (the “Policy” or “CP-51"). As stated in the introduction to the Policy, it is intended
to clarify how the soil cleanup objectives (“SCOs”) originally promulgated in 6 NYCRR Part 375-
6.8 for the Brownfield Cleanup Program (“BCP”) will be applied to the Inactive Hazardous Waste
Disposal Site Remedial Program (known as the “State Superfund Program” or “SSF”),
Environmental Restoration Program (“ERP”), Spill Response Program of the Navigation Law
(“SRP”), and the Resource Conservation and Recovery Act (“RCRA”) Corrective Action Program.
The Policy also addresses how Supplemental SCOs (“SSCOs”) are to be applied to the
Department’s remedial programs, including the BCP. We respectfully request that the Department
consider these comments in issuing the final revised Policy.

CP-51 has been a valuable resource for the Department, the regulated community, and practitioners
of environmental law when it comes to understanding the Department’s general approach to
considering soil cleanup activities for regulated programs, and has been particularly useful for the
Spills program since the list of the Table 2 and Table 3 guidance levels includes some substances
not present in the Part 375 regulations. As such, EELS appreciates the Department’s attention to
addressing revisions to update this guidance document, especially given that it is not a formal
rulemaking.

The Section has several significant comments on the draft revisions to CP-51, which are set forth
below. We are providing these comments recognizing how important it is for New York State—a
jurisdiction that enshrined the rights of its residents to a clean and healthful environment, and one
with enormous legal, technical, and economic resources—to succeed in protecting our
environment, while fostering a vibrant and growing economy.
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EELS is available to meet with the Department to discuss the comments below and any new draft
Policy revisions before being issued.

As far as general comments' are concerned, we provide the following inquiries and suggestions:

To the extent CP-51 creates additional obligations on regulated parties, we stress that the
Department must adopt new regulations to enforce such obligations through the formal
rulemaking process. A guidance document is not the appropriate mechanism for doing so,
as recognized by the United States Supreme Court, the Federal courts, and New York State
Courts interpreting the application of guidance pursuant to administrative law.>

In one example, the use of informal guidance to impose binding obligations in the form of
SSCOs on applicants remediating sites in the BCP is particularly problematic. As the
Department is aware, the Brownfield statute requires the Department to promulgate SSCOs
through formal rulemaking following the State Administrative Procedures Act (“SAPA”).
The Department is not authorized by the statute to issue SSCOs or other cleanup standards
without going through a formal rulemaking process. Moreover, the CP-51 SSCOs listed

We note that on various pages, CP-51 indicates that guidance is provided “for the purposes of this
discussion....” See, e.g., CP-51, at p. 7. We suggest that the word “discussion” is changed to “guidance”
universally throughout the document, as there are instances where this change has already been incorporated
by the Department.

Courts in New York have addressed the issue of “legislating by guidance” and acting as a “fiscal
watchdog.” See HCPA v NYSDEC, 65 Misc. 3d 832 (Alb. S. Ct 2019) (holding that a disclosure program
promulgated by the DEC “constitutes a “rule”, that was not implemented in compliance with SAPA,” and
was therefore, “null and void.”); See also In the Matter of Wythe Berry, LLC v. NYSDEC et al., 188 A.D.3d
1225 (2d Dep’t 2020) (holding that NYSDEC “is not tasked with acting as a fiscal watchdog”) (citing
Destiny USA Dev. LLC v. New York State Dept. of Envtl. Conservation, 2008 WL 2368085 at *16 (Sup. Ct.
Onondaga Co. 2008) (aff’d as modified 63 A.D.3d 1568 (4th Dep’t 2009) “[A]n agency, by law, is not
allowed to ‘legislate’ by adding ‘guidance requirements’ not expressly authorized by statute.”).

Federal courts have similarly addressed the problematic nature of legislating by guidance. “If an agency
acts as if a document issued at headquarters is controlling in the field, if it treats the document in the same
manner as it treats a legislative rule, if it bases enforcement actions on the policies or interpretations
formulated in the document, if it leads private parties or State permitting authorities to believe that it will
declare permits invalid unless they comply with the terms of the document, then the agency's document is
for all practical purposes "binding.” Appalachian Power Co. v. EPA, 208 F.3d 1015, 1021 (D.C. Cir.
2000). See also Azar v. Allina Health Servs., 587 U.S. 566, 574 (2019)(* Agencies have never been able to
avoid notice and comment simply by mislabeling their substantive pronouncements. On the contrary,
courts have long looked to the contents of the agency’s action, not the agency’s self-serving label, when
deciding whether statutory notice-and-comment demands apply”); GE v EPA, 290 F.3d. 377, 384-85
(2002)(vacating “EPA PCB Risk Assessment Review Guidance” because on its face the Guidance
Document imposes binding obligations upon applicants and as applied by the agency in a way that
indicates it is binding.); Robert A. Anthony, “ Interpretative Rules, Policy Statements, Guidances,
Manuals, and the Like--Should Federal Agencies Use Them to Bind the Public?, 41 DUKE L.J. 1311,
1328-29 (1992).
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in Tables 1 — 3 do not take land use into account. The Table 1 numeric levels only lists new
protection of groundwater and protection of ecological resources and the Table 2 and Table
3 numeric levels have been converted to Unrestricted Use SCOs (“UUSCOs”), some of
which are different than the existing applicable Part 375 UUSCOs.

The purpose of CP-51 when it was initially drafted in October 2010 was to address other
remedial programs’ congruence with SCOs consistent with the BCP, but existing BCP
requirements are already clearly addressed by statute and a formalized regulatory structure.
Accordingly, the Section IV. B. discussion on the BCP should be deleted in its entirety, and
all other references to the BCP in the Policy should be eliminated.

The Department’s use of the “least restrictive use category feasible” for the purpose of
selecting soil cleanup levels for sites being remediated under the SSF, ERP, Navigation
Law, and RCRA is inconsistent with the Department’s authority under those statutes, and
is therefore ultra vires. 1t is also not consistent with the fact that the promulgated SCOs
allow a remediating party to choose the cleanup track based on current and/or proposed
future land use. To require otherwise would be a significant deviation from the promulgated
SCOs that cannot be done without undergoing formal notice and comment procedures
under well-recognized concepts of administrative law.

Given that the Resource Recovery and Conservation Act (“RCRA”) Corrective Action
Program 1is risk-based, the State should not be implementing this program primarily
through processes consistent with the State Superfund program and CERCLA, including
utilizing presumptive remedial standards (i.e. the SCOs) in remedy determination, and not
appropriately focusing on human health, ecological, and other risk-based considerations in
the remedy determination process.

More specific general comments follow below.

Sections I through II1:

Section I [Summary] — Second Bullet Point: This section should be clarified to indicate
that sources of contamination are to be addressed consistent with the hierarchy provided
in 6 NYCRR 375-1.8(c) “taking into account site considerations” and other associated
factors, and continue to reference a distinction when considering RCRA Corrective
Action Program requirements, which are separate from the utilization of presumptive
SCOs. See CP-51,atp. 1.3

Citations to sections and/or page numbers refer to those of the PDF document published by the
Department in June 2024, entitled “Red-line Strike-out Document of Comparing October 2010 issued CP-
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Section I [Summary] — Fourth Bullet Point: We request that language be added to
clarify that impacts to adjacent residential properties and similar areas must be evaluated
“if and to the extent needed and/or called for under the specific remedial program.” In
our experience, on-site investigations may make clear that the need to evaluate adjacent
properties/features is unnecessary, and this potential should be recognized.

Moreover, in the Department’s 2006 Response to Technical Comments (“RTC”) when
the Part 375 regulations were promulgated, it was stated that the “TSD made it clear that
the unrestricted SCOs, the residential SCOs and the restricted residential SCOs are
inherently protective of adjacent residential uses. For commercial or industrial uses, the
Department will select a remedial program that will include measures to mitigate offsite
transport of residual contaminants from the sites to adjacent residential properties.” In
the BCP context, the reference to “adjacent residential uses” has the potential of
expanding the obligations of BCP volunteers (should the Department continue to apply
the Policy to BCP sites) and therefore, ul/tra vires as inconsistent with the BCP law.
Accordingly, the phrase “adjacent residential use” should be deleted.

Section I1. [Purpose, Benefits, and Background] — Third Sentence: We would suggest
that the purpose and the intent of CP-51 is not to specifically supplement the SCOs, but
rather, to provide guidance on how the corresponding regulations and standards are to be
considered on a programmatic basis, subject to the understanding that certain programs,
such as the RCRA Corrective Action Program and State Superfund Program, are distinct
from the Department’s general approach. We suggest that the Policy be clarified to identify
exactly which programs to which it does and does not apply. See CP-51, at pp. 1-2.

Section II1. [Policy] — First Paragraph: The Policy states that the Department’s
preference is that permanent remedies result in no future land use restrictions. The only
remedial program that allows the Department to take land use into account is the BCP, as
the Department is not statutorily authorized under the SSF, ERP or SRP to require
remedies to achieve no land use restrictions. A preference for no future land use
restrictions is also inconsistent with the RCRA Corrective Action Program, which
regularly utilizes containment strategies and engineering controls for facilities, which
typically have industrial or commercial zoning in place and may be subject to specific
operating requirements in issued permits allowing for the long-term management of such
controls. Accordingly, this sentence should either be deleted or clarified. See CP-51, at

pp. 2.

The Department also deleted the sentence stating: “However, some of DEC’s remedial
programs are predicated on future land use.” We recommend that this sentence be restored
since it correctly states the limits of the Department’s remedial authority. /d.

51 versus June 2024 Proposed Revisions”, available at https://dec.ny.gov/sites/default/files/2024-
06/rlsocp512010vs2024.pdf.
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Section I11. [Policy] Final Paragraph: The Policy includes language stating that
remedy selection should include “special emphasis on preventing or minimizing
migration onto adjacent residential properties” to the extent feasible. If the Department
elects to retain Section IV.B. (BCP), we suggest this paragraph be amended to clarify that
BCP volunteers will not be required to implement remedies at adjacent residential
properties since this language could be an expansion of the regulatory obligations of such
parties. Alternatively, the Department could amend its definition of “remedial party” to
exclude BCP volunteers and limit the term to potentially responsible parties.

Section I'V:

Section A. [General Approaches to the Selection of Soil Cleanup Levels: Approach
1]: The Department proposes to informally establish soil cleanup levels for contaminants
of concern for which it has not promulgated regulatory SCOs. ECL § 27-1415(4)
requires the Department to develop SCOs through regulation. As such, the Department is
not authorized to issue new SCOs or SSCOs without going through the formal
rulemaking process and any SCOs developed for the BCP are supposed to be based on
various land uses and ecological or groundwater impacts. Any attempt to create and
impose any such SCOs or SSCOs absent this process would be ultra vires. Moreover, the
development of informal SCOs or SSCOs would create binding obligations on remedial
parties. As stated in the general comments section, the New York courts, along with the
United States Supreme Court and other federal courts have held that it is a violation of
basic principles of administrative law for agencies to use guidance documents to establish
binding obligations on regulated parties. Thus, any soil cleanup levels that the
Department develops must be promulgated through formal notice and comment
rulemaking.

As the Policy states: “[t]his guidance is not intended to create any substantive or
procedural rights, enforceable by any party in administrative or judicial proceedings with
DEC” (See CP-51, at p. 2), to the extent DEC intends to mandate the use of the SCOs and
SSCOs in this Policy, this statement is highly problematic since it appears to deprive a
remedial party of their right to exercise administrative remedies. The United States
Supreme Court has said that “[a]gencies have never been able to avoid notice and
comment simply by mislabeling their substantive pronouncements. On the contrary,
courts have long looked to the contents of the agency’s action, not the agency’s self-
serving label, when deciding whether statutory notice-and-comment demands apply.
Because the DEC intends to use the Policy to impose legally binding obligation on
remedial parties, this statement cannot be used to avoid having to comply with notice and
comment requirements.

294

A. [General Selection; Approach 3]: Per the comment above in regard to Approach 1,
SCOs should not be revised absent formal rulemaking, or in the case of programs such as
the RCRA Corrective Action Program, in applicability.

Azar v. Allina Health Servs., 587 U.S. 566, 575 (2019).
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The phrase “for example, inhalation dispersion terms, fraction of organic carbon in soil,
etc.” should be modified to read, “(i.e., inhalation dispersion terms, fraction of organic
carbon in soil, etc.).” See CP-51, at p. 7.

B.1. [State Superfund]:

o First Paragraph: The struck language in the first paragraph (“considered to be”)
should be reinstated. Furthermore, clarifying language should be added that a
party should have the ability to demonstrate conditions are “pre-disposal” (i.e., in
the context of naturally occurring metals), notwithstanding identified conditions
being in excess of potentially applicable SCOs. See CP-51, at p. 7.

e Section B.1(b): The Department proposes that SSF soil cleanup levels use the
“least restrictive use category feasible,” and that remedial parties consider
residential use, which would then be followed, as appropriate, by restricted
residential use, commercial use, and then industrial use. While the Department
has historically considered land use in the SSF when a cleanup to pre-disposal
conditions is not feasible, requiring the “least restrictive use” category is
inconsistent with Part 375-1.8(f)(9)(iii), the National Contingency Plan (“NCP”),
and the U.S. Environmental Protection Agency (“EPA”) Land Use Guidance,
which requires evaluation of the “reasonably anticipated future use of the site,”
and not all potential land uses, much less using the least restrictive land use.
Notably, the Department’s current SSF regulations provide that the Department
“may” approve a remedy that achieves a cleanup that is more stringent than the
current, intended, and reasonably anticipated future land uses of the site and its
surroundings, but does not require a more stringent land use, such as the “least
restrictive use category.” Responsible parties seeking to cleanup commercial or
industrial sites should not be required to consider and/or utilize residential use
SCOs, where the local zoning does not permit such use and there is not a clear
basis to assume such an anticipated future land use. Doing so would clearly be
ultra vires.

Instead, we suggest that this paragraph specifically reference 6 NYCRR § 375-
2.8(c), and provide that “the remedial party shall evaluate alternatives to
remediate the site to the greatest extent feasible.” In addition, the phrase “for
purposes of this discussion” should read, “for purposes of this guidance.”

B.2 [Brownfield Cleanup Program]: We ask that the Department reconsider its
position that CP-51 apply to the BCP. The purpose of the Policy is to clarify how
regulatory SCOs would apply in other remedial programs; they are already imbedded,
along with the cleanup track process, by regulation to the BCP. In effect, this section just
repeats existing regulatory concepts and only serves to potentially confuse regulated
parties and regulators alike as to whether CP-51 policy considerations should apply to a
site. See CP-51, at p. 8. To the extent the Department intends to use the Policy to
establish SSCOs for the BCP, such an act would clearly be ultra vires.
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The Environmental Conservation Law (“ECL”) is clear in the express obligations of the
Department as it applies to SCOs relative to the BCP. ECL § 27-1415(4) specifically
directed the Commissioner of the Department to promulgate by regulation contaminant-
specific soil cleanup objectives based on a site’s current, intended, or reasonably
anticipated future use. ECL 27-1415.6 describes the requirements for SCOs. ECL 27-
1415.6(c) requires the Department to update the SCO tables at least every five years. The
statute does not permit the Department to establish and enforce remedial objectives for
soil through guidance. As such, inclusion on the basis of the relevance of the SSCOs is
inapplicable.

Of note, the BCP enabling legislation did not specify the contaminants for which SCOs
were to be developed. The Department proposed as an initial list of contaminants for which
SCOs might be developed based on a Target Compound List (“TCL”) and a Target Analyte
List (“TAL”), including some commonly found petroleum chemicals (“TCL/TAL Plus”).
From the TCI/TAL Plus list, the Department developed a sub-list called the “Initial Soil
Cleanup Objectives Priority List,” which consisted of contaminants commonly found at
sites based on staff experience and in consideration of the EPA’s “Common Chemicals
Found at Superfund Sites” list. We understand that the Department promulgated SCOs for
84 contaminants in 2006 in its Initial Soil Cleanup Objectives Priority List, and stated that
those that were considered, but not included, would be developed on an as needed basis.

Since 2006, there have been substantial changes in the toxicity data for numerous priority
soil contaminants, and in the methods and data used to estimate soil-related exposures.’
Thus, the Department subsequently requested that the New York State Department of
Health (“DOH”) update its health-based SCOs in anticipation of proposing revisions to the
6 NYCRR Part 375 regulations. As a result, the Department recently revised health-based
SCOs for 81 contaminants and new SCOs for 7 additional priority contaminants.®

While the Section recognizes that developing new SCOs is time and resource intensive, the
fact that it is hard to establish new SCOs is not a legitimate reason to ignore the express
statutory directives of the Legislature. Using SSCOs for the BCP in lieu of promulgated
SCOs would violate ECL §§ 27-1415(4) and (6). It also represents a deviation from the
policy enunciated in the Department’s 2006 RTC when the Part 375 regulations were
promulgated. The Department expressly stated it would develop additional SCOs if
necessary through formal rulemaking.” The Department also said that if a site-specific
SCO was developed for a site under the Track 3 process that was not included in the SCO
tables of Part 375, it would include the new SCO in the next five year review required by
ECL 27-1415.6(c).® Under well-established principals of administrative law, an agency

New York State Brownfield Cleanup Program Development of Soil Cleanup Objectives Technical Support
Document 2020 Addendum (the “2020 TSD Addendum”).

Those changes and their derivation are described in the 2020 TSD Addendum.
See Response to Comment 8.102 at D54 0f 85 (June 2006 RTC).

See Response to Comment D.8.98 (June 2006 RTC).
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has to use notice-and-comment procedures to issue new interpretation of regulation that
deviate significantly from one previously adopted.’

e B.2 [Tracks 1 and 2]: As it applies to the deletion of the references to
institutional and engineering controls (“IC” and “EC”, respectively), we would
suggest that such changes should not be implemented until after the new Part 375
regulations have been promulgated, as CP-51 should be consistent with
regulations governing the same topic.

e B.2 [Track 2]: This particular section ends with “and to ensure that any buffer
zone protecting adjacent residential use sites or ecological resources is
maintained.” This language is overbroad and potentially risks expanding the
obligations of BCP volunteers for several reasons. First, it is unclear what
constitutes a “buffer zone,” as this term is undefined in the Policy, as well as the
Part 375 regulations. The only regulatory program the Section is aware of where
this term is used is in the wetlands program. Second, as set forth in the TSD
applicable to the program, the unrestricted SCOs, the residential SCOs and the
restricted residential SCOs are “inherently protective of adjacent residential uses.”
Protection of adjacent residential use is only relevant for the commercial and
industrial land uses. For commercial or industrial uses, the Department policy is
to select a remedial program that will include measures to mitigate offsite
transport of residual contaminants from the sites to adjacent residential
properties. '

B.3 [Environmental Remediation Program]: We ask that the Department provide its
statutory authority for the statement that “the remedy selected shall eliminate or mitigate
all significant threats to public health and to the environment presented by contaminants
disposed at the site through the proper application of scientific and engineering principles.”
It should be noted that ECL § 56-0505(3) provides that a “remediation project shall meet
the same standard for protection of public health and the environment that applies to
remedial actions undertaken pursuant to section 27-1313 of this chapter.” The phrase
“application of scientific and engineering principles” is of particular import here. !

YVoluntary Cleanup Program (“VCP”) (Removed): We recognize that the VCP is no
longer in effect, subsequent to a prior State Supreme Court decision and the Department’s
winding down of the program. We would note that the Department should be mindful

Shalala v. Guernsey Mem'l Hosp., 514 U.S. 87 (1995) (interpretive rules cannot effect a substantive
change in the regulations and was void because Secretary failed to issue the guideline in accordance with
the notice-and-comment procedures).

See Response D.8.163 Page D79 of 85 (June 2006 Response to Comments or RTC).

The phrase appears in 6 NYCRR § 375-4.8(b), but this language is untethered to statutory text. The
Department received many comments about the language during the 2006 rulemaking that the proposed
language was inconsistent with both the SSF and BCP, but opted not to make any changes to this text. See
Response to Comment E.8.1 (page E3 of 4).
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that the Court’s determination in nullifying the VCP was principally based on the fact
that rulemaking is required for appropriate State remedial programs that it is to
administer.

B.4. [Petroleum Spill Program]: We recognize the Department’s goal of returning
properties to pre-spill conditions. As practitioners, we would suggest a feasibility
standard be incorporated, giving priority to environmental protection, recognizing that in
many contexts remediation to pre-spill conditions is not feasible, practical, or would
result in greater harm and/or limited value to ecosystems and surrounding properties than
benefits achieved.

We ask that the Department provide its statutory authority for the phrase “giving priority
to minimizing environmental damage.”

Finally, the requirement that “[t]he remedial party shall achieve, to the extent feasible, the
unrestricted SCOs for petroleum-related contaminants listed in 6 NYCRR Table 375-
6.8(a)” raises concerns. Likewise, the phrase “when considering restricted use soil
cleanup levels, the remedial party should apply the least restrictive use category feasible”
would seem inconsistent with fuel storage/dispensing facilities. We understand that the
Department may have proposed the “least restrictive use category” because it believes
this would incentivize brownfield development since there is an exclusion for tangible tax
credits for sites that were previously remediated to the then-current use. However, the
potential future development should not be used to impose more onerous requirements on
current owners or operators of an active petroleum fuel storage/dispensing facility with a
current commercial zoning.

B.5. [RCRA]: As noted under the general comments, RCRA is a Federally derived
program built on risk-based corrective action considerations. Accordingly, the RCRA
Corrective Action Program should not seek to meet the unrestricted use standards, but the
overarching goals of the Federal statutory, and by adoption of those regulations under
State law, State requirements. This comment explicitly applies to the Department’s
language in subsections (a) and (b) of B.5.

B.5 states that the goal of the RCRA Corrective Action Program is to “eliminate risks to
public health and the environment by cleaning the site to unrestricted use or that control
said risks by cleaning the site or unit(s), to the extent feasible, to the lowest possible SCO
regardless of site use.” This statement is inconsistent with RCRA performance standards,
which encompass technology-based standards and risk-based approaches. We note that
the Department’s remedial authority is to “clean up or return to its original state” any area
where hazardous wastes were disposed of or possessed. The phrase "the original state of
the area" means the “reasonably ascertainable condition of the property immediately prior
to the unlawful act or if impracticable to determine such condition, the cleanup or
restoration shall be done in a manner to restore the area to a reasonably sound
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13

environmental condition.”!?> Most RCRA Corrective Action Program sites are industrial or
commercial in nature. Restoring RCRA sites to their “original state” does not mean the
Department can compel cleanups to unrestricted use or the lowest possible SCOs in these
contexts. In addition, the corrective action standards for facilities, such as treatment,
storage, or disposal facilities (“TSDFs”) and those otherwise subject to RCRA permits,
simply require that corrective action shall be protective human health and the
environment.'> The added language is also inconsistent with RCRA performance
standards, which encompass technology-based standards and risk-based approaches. This
is largely because the media cleanup levels rely on assumptions on current and reasonably
anticipated land use(s), and RCRA remedies often use containment technologies, as well
as institutional controls.

As previously stated in regard to various other remedial programs, including a reference
to using residential standards as being the least restrictive standard to apply to a RCRA
Corrective Action Program site is not appropriate and ultra vires.

Finally, we appreciate the Department recognizing that regulatory cleanup levels or
enforceable permits would apply over the CP-51 guidance. We would recommend that
the guidance should also note that there should be specific reference to these standards
being subject to consideration of human health, ecological, and other risk-based
considerations, along with other applicable programmatic aspects, in determining
appropriate cleanup levels. This is more consistent with the general intent of the RCRA
program.

C. [Ecological Resource SCOs]: As a preliminary matter, this section creates confusion
in the regulated community as to what constitutes “potential impacts to ecological
resources.” The breadth of this category invites disagreement, especially when one
considers that ecological resource considerations are determined differently amongst
various remedial programs, and conducted through a different division of the
Department. We would therefore suggest providing additional clarity regarding how
these SCOs are to be considered and applied based on the assessments to be determined.
For example, by clarifying the terms “potential impacts” and/or “ecological resources”
through reference to existing law or the Department’s interpretation of such laws, the
regulated public can better understand the resources the Department intends to protect
through regulation, along with the general considerations associated with when and how.
See CP-51, atp. 11.

The reference to “VCP” in the second paragraph should be deleted, consistent with its
removal from the guidance document. See id.

ECL § 27-0916(1).

See ECL §§ 27-0911(2) and 0913(1-a).
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E. [Supplemental SCOs]: As a general matter, the Section believes the Department
does not have the authority to impose legally binding SSCOs through guidance. As
previously stated, ECL §§ 27-1415(4) requires the Department to establish SCOs through
formal notice and comment rulemaking, and ECL §§ 27-1415(6) requires the Department
to revise its SCOs every five years. The Department last revised the SCOs in 2020. The
only current SSCOs should be those developed by remedial parties through the Track 3
process since 2020, to the extent there is an unusual chemical on their site. A remedial
party should not be forced to develop SCOs as stated in this Section “when a remedial
party is seeking a Track 1 cleanup and non-SCO/SSCO contaminants are present and
may not be satisfactorily addressed by the remedial activities. The creation of an SCO
for a given contaminant pursuant to the TSD is a very complex technical process whereby
experts, including toxicologists, may need to be hired, and this is beyond the role the
average remedial party would need to engage in to simply remediate a site.

Accordingly, the Section urges that all SSCOs be formally promulgated through notice
and comment rulemaking during the 2025 five-year SCO revision.

e E. [Supplemental SCOs] - First Bullet Point: The Department should re-
evaluate the removed SSCOs pursuant to formal notice and comment rulemaking.

e E. [Supplemental SCOs] — Second Bullet Point: The Department proposed
deleting the word “predominant” from the text explaining when it would ask a
remedial party to establish an SCO for contaminant of concern. If the Department
has not determined it is necessary to promulgate an SCO for a contaminant of
concern, a remedial party should only be required to go through the cost and time
of developing a new SSCO if the particular contaminant poses a significant risk or
threat of risk at the site. The mere presence of a contaminant at a site that is not
subject to an SCO or SSCO should not trigger the need of developing a new SSCO.

F. [SCOs and SSCOs as Screening Tool]: The reference to the BCP in Paragraph 2
should be deleted since this potentially establishes eligibility criteria for admission to the
BCP outside of the Part 375 regulations.

G. [Soil Cleanup Levels for Nuisance Conditions]: The concept of “nuisance” is
controlled by common law. As such, it is not clear as to whether the Department is
attempting to make a per se determination as to what constitutes a nuisance. If so, this
would be ultra vires. And more importantly, the Section has difficulty understanding
how certain circumstances, such as mere staining (as is listed as an example), can be
considered a public nuisance, which requires “substantial interference” with a right
common to the general public under common law. We would recommend the
Department reconsider inclusion of this section in the guidance, and if it is to remain,
make significant clarifications as to what is being determined, the standard, and how it is
to be considered.
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H. [Subsurface cleanup of PAHs]|: The new text states: “Based on experience with
manufactured gas plant (MGP) tar and petroleum, soil that contains greater than 500
parts per million (ppm) of total PAHs should be considered ‘grossly contaminated media’
as defined in DER-10 for all subsurface soil and must be addressed accordingly.”

This criterion should not be included in the Grossly Contaminated Media (“GCM”)
definition. The current definition, as set forth under 6 NYCRR § 375-1.2, is already
unclear and has led to significant cost increases at sites where inconsistent remedy
decisions have been made on differing areas of focus from field observations. The
assertion that 500 ppm is a threshold derived principally from “experience with MGP tar
and petroleum,” does not clarify the broader applicability of the revisions to the GCM
definition, and suggests that the 500-ppm threshold lacks a solid basis, given the
significant differences in PAH concentration and composition between MGP tar and
petroleum. Additionally, the term “total PAH” is undefined, and in most cases varies
widely (ranging from 16 to 34 PAHs). Such a term is typically used to assess risk, which
would not apply here unless the Department adopts risk-based analysis such as that used
at the federal level. Establishing a GCM threshold based on an undefined concentration
of PAHs does not appear to be based on rigorous scientific studies, subjecting the
position to challenge. Instead of re-establishing such a concentration metric, the updated
CP-51 should promote advancements in science by focusing on site-specific and remedy-
specific risk-based evaluations. See CP-51, at p. 15.

The following text was also removed from the Policy: “The 500-ppm soil cleanup level is
in lieu of achieving all of the PAH-specific SCOs in 6 NYCRR 375-6....” We suggest that
the specific use of the 500-ppm threshold in this context as a reference point, particularly
in areas with historic fill, has proven useful at many sites, especially legacy industrial
sites with no other remedial drivers besides urban fill. We strongly believe that the
removal of this language should be reconsidered. See CP-51, at p. 15.

L. [PCBs]: Although this particular section appears to have been revised to reflect
changes in federal law (i.e., the revised EPA PCB regulations that became effective in
February of 2024), it is not clear to us that the revisions to CP-51 has achieved that goal.

The EPA PCB program allows remediation to be done under a Self-Implementing Plan,
Risk-Based or Performance-Based Standard, which appears to be inconsistent with this
section of the Policy. Other examples include: (1) the Department’s proposal to apply the
presumptive remedies for pre-1978 spills, which are not included in the Toxic Substances
Control Act (“TSCA”) spill policy; and, (2) delineation of 1 ppm, even if the site is
commercial or industrial is inconsistent with risk-based approaches.

As it pertains to TSCA, the Department lists critical information that must be provided to
EPA. This statement is confusing since the TSCA PCB program is not a delegated
program. The Department should explain why this information is required. For instance,
is the Department contemplating entering into a Memorandum of Understanding
(“MOU”) with EPA to implement PCB cleanups? Is the Department planning on seeking
EPA concurrence for all PCB cleanups performed under its supervision? Under the EPA
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PCB TSCA regulations, only persons seeking to implement risk-based cleanup and
disposal must obtain approval from EPA, making this a major change in policy.

Finally, the proposed cleanup levels in this section are inconsistent with those outlined in
40 CFR 761.61 for low occupancy areas. Specifically, the updates to Section I (3)
suggest that the 25 ppm cleanup standard aligns with EPA’s criteria for low occupancy
cleanup, which requires limited access and occupancy restricted to less than an average of
6.7 hours per week. However, Section I (3) does not incorporate two additional low
occupancy cleanup options outlined by EPA in 40 CFR 761.61:

o Bulk PCB remediation wastes (e.g., soil) may remain at a cleanup site at
concentrations greater than 25 ppm and up to 50 ppm if the site is secured by a
fence and marked with a sign displaying the ML mark.

o Bulk PCB remediation wastes may remain at a cleanup site at concentrations
greater than 25 ppm and up to 100 ppm if the site is covered with a cap that meets
the requirements of paragraphs (a)(7) and (a)(8) of 40 CFR 761.61.

To better align CP-51 with EPA regulations, it is recommended that Section 1.(3) be
updated to include these additional cleanup options for low occupancy areas and address
further consistency with Federal standards.

o L1 [PCBs; Non-BCP Sites]: The Section questions the Department’s rationale
for including separate categories for non-BCP and industrial use sites. To truly
conform to the EPA PCB program, the Department should change the categories
to Industrial and Non-Industrial, with this section being re-titled Non-Industrial.

e L1- [PCBs BCP Sites]: For the reasons discussed above, this section discussing
BCP sites should be deleted. The Department has promulgated SCOs for PCBs.
While not being necessary, the proposed language creates inconsistencies among
the BCP, EPA and other Department remedial programs. For example, paragraph
IV.I1.2.c. provides for a Track 4 cleanup (1 ppm for surface and 10 ppb for

EPA’s TSCA PCB regulations establish four general waste categories: bulk PCB remediation waste, non-
porous surfaces, porous surfaces, and liquids. Cleanup levels are based on the kind of material and the
potential exposure to PCBs left after cleanup is completed. 40 CFR 761.61. For example, for SIP cleanups
of high occupancy areas, the EPA PCB Remediation Waste cleanup level is 1 ppm without further conditions,

but PCB remediation wastemay ¢ a a ¢ ce a 1 ad 10 if covered with a TSCA-
c a ca. cc ac aea ecea ee P e eda ae 25 b a
e a ac ce a 25 ad 50 e ¢ e edb accead a ed a g cap,
or between 25 ad 100 e e ¢ eed a TSCA-compliant cap, 40 CFR

761.61(4)(a)(i) . While we presume that CP-51 will not apply to PCB-contaminated building materials, we
would ask that the Department clarify this point. We also note that EPA distinguishes between PCB
remediation waste (e.g., soil and sediments contaminated from PCB spills) and bulk product waste (waste
derived from products manufactured to contain PCBs in a non-liquid state at 50 ppm or greater such as
caulk, paint, and sealants). EPA has different cleanup and disposal requirements for PCB remediation waste
and bulk product waste. We suggest that the Department consider borrowing concepts from the 2006 EPA
guidance document “Polychlorinated Biphenyl (PCB) Site Revitalization Guidance Under the Toxic
Substances Control Act (TSCA)” regarding this topic.
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subsurface soils), which is the same for non-BCP sites of Section IV.I.1. However,
this section also provides for SCOs for industrial uses of 1 ppm for surface and 10
ppb for subsurface soils, while the SCO for the Industrial Sites is 25 ppm unless it
does not meet low occupancy. In other words, the Department is proposing different
SCOs for industrial sites depending on if they are enrolled in the BCP. Moreover,
the Department has not linked its PCBs SCOs with the EPA high and low
occupancy scenarios. This is problematic. If the Department insists on retaining
this BCP section, then “industrial” must be removed from this section. In addition,
Track 2 and 3 now require 1 ppm for subsurface for commercial use - the same as
residential without considering if the commercial property is a low or high
occupancy scenario.

o L3 [PCBs Industrial Sites]: The Section would note that the EPA PCB cleanup
standards range from 1 ppm to 99 ppm, depending on site-specific factors.
Inconsistencies between the application of state and federal standards regarding
PCBs is likely to create confusion.

J. [PFAS]: The Department declined to adopt SCOs for PFAS during its recent proposed
regulatory revisions to the Part 375 regulations, but instead appears to be attempting to
adopt SSCOs using guidance. For the reasons previously stated, adopting legally binding
obligations on remedial parties by guidance is ultra vires. The Department should delete
this section and promulgate SCOs for these contaminants as part of its five-year SCO
revision. Finally, to the extent the Department does not intend to delete these standards,
and is relying on literature-based materials for the determination of its proposed value-
based guidance levels, we ask that such information be shared so it can be reviewed and
considered by appropriate technical experts, offering the opportunity for comment on the
standards.

L. [Other Considerations]: We suggest that BCP volunteers be excluded from the
obligation to “prevent[] or minimiz[e] migration onto adjacent residential properties or
into ecological resources,” as such exclusion will encourage more parties to participate in
the BCP.

Tables: The revised tables would appear to create further confusion. Table 1 includes
numeric values of substances not listed in the Part 375 regulations where only protection
of groundwater and protection of ecological resources numeric standards have been
proposed. If a prior residential standard was previously included it has been deleted, with
no use-based standards being present. Table 2 has been renamed “Unrestricted Soil
Cleanup Objectives for Gasoline Contaminated Soils” and Table 3 has been renamed
“Unrestricted Soil Cleanup Objectives for Fuel Oil Contaminated Soils,” respectively. These
two tables list some contaminants that already have UUSCOs in Part 375, which are
different than the new UUSCOs in this table. For example, here are some discrepancies
between the Part 375 UUSCO and the new CP-51 UUSCOs:

| Contaminant | Part 375 UUSCO | CP-51 UUSCO \
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n-Butylbenzene 12.0 ppm 18.0 ppm
sec-Butylbenzene 11.0 ppm 25.0 ppm
1,3,5-Trimethylbenzene 8.4ppm 3.1 ppm
Fluoranthene 100 ppm 85 ppm

If there is a discrepancy between the regulations and this guidance document, to the
extent the regulations are not updated, there will be significant confusion in the regulated
community. All contaminants that already have Part 375 promulgated SOCs should be
deleted from Table 2 and Table 3. This should be addressed.

In addition, we ask that the Department provide further rationale as to the nature and
bases for the revised standards that have been applied to the tables, along with
clarification as to how the Department will consider “site-specific values” for the various
cleanup criteria for which the double-asterisk has been applied in various residential
standard contexts. This will allow for the opportunity for technical experts to review and
provide comment on the standards.

skeksk

In conclusion, the Section requests that the Department consider the comments included herein,
along with all other comments submitted pursuant to the public comment period. We welcome the
opportunity to discuss any questions further.

Sincerely,

The Environmental & Energy Section of the New York State Bar Association
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From: Miriam E. Villani

To: Drew Gamils; Tollin, Howard M. (HTollin@sterlingrisk.com); Cinamon, Aliza (acinamon@proskauer.com); Stout,
Robert; Matthew J. Sinkman

Cc: karen@mintzermauch.com; jaysimpsonnyc@gmail.com; Jasiewicz, Amy; akendall@nyenvlaw.com; Steve Russo;
Michael"

Subject: 2024 Professor William R. Ginsberg Memorial Essay Contest

Date: Friday, September 13, 2024 10:53:55 PM

Attachments: Outlook-d1d0jo0i.bng

Good afternoon, Essay Contest Judges.

Thank you for your excellent work judging the entries to the 2024 Professor William R.
Ginsberg Memorial Essay Contest. After receiving all the scores, | determined the winners.

® The first-place entry is “Holding O&G Facilities Accountable for
Unexpected Methane Leaks”

® The second-place entry is: “Green Giants: Competition and Climate Monopoly”

® The third-place entry is: “A Comparative Analysis between Chile and Florida:
Applying Chile's Policy Framework to Improve Rural Sanitation in the American
South”

After the winning essays were determined, | opened the “virtual sealed envelope” that
had been furnished to me by the Bar Association staff containing the names of the entrants.
We had 6 entrants: 4 from Columbia, 1 from St. John's, and 1 from Fordham.

® The first-place winner, Abigail Pelton (Columbia) for “Holding O&G Facilities
Accountable for Unexpected Methane Leaks”, will receive the $1,000.00 prize;

® The second-place winner, Andrew J. Fitch (Columbia) for “Green Giants:
Competition and Climate Monopoly”, will receive the $500.00 prize; and

® The third-place winner, Jessica E. Staley (St. John's) for “A Comparative Analysis
between Chile and Florida: Applying Chile's Policy Framework to Improve Rural
Sanitation in the American South”, will receive the $250.00 prize.

I’ve written to all winning and losing entrants informing them of the contest’s outcome
and inviting the winners to the Section’s Fall Meeting. | have copied Jay Simpson, the
Editor In Chief, on this email and ask that he consider the entries for publication in The New
York Environmental Lawyer. | have copied Karen Mintzer on this email as well and ask that
she, as Budget Officer, coordinate the processing of the prize checks.

Thank you all, once again, for your work as judges. Thanks also to Amy Jasiewicz for her
assistance with collection and organization of the essays.

Regards, M

Miriam E. Villani

Counsel
SW SaHNWARD
f_"l-.:'-.- ] 'n.'r'.".-'-=~:'.= F_J-l-'-"- F ':'_:"..:..-l.'- {IGMAMD
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