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12:20 – 12:30 p.m.
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Gary S. Bowitch, Esq. | Bowitch & Coffey, LLP | Albany, NY | Co-Chair, Petroleum Spills Committee
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(0.5 Credit in Areas of Professional Practice)

• Current status of the Oil Spill Fund, along with any State policy updates.
• Recent case law developments pertaining to New York’s Oil Spill Act, including unreported cases.

Patrick J. Holloway, Esq. | Office of State Comptroller | Albany, NY
Alan J. Knauf, Esq. | Knauf Shaw LLP | Rochester, NY
Bonnie J. Riggi, Esq. | Assistant Attorney General | NYS Office of the Attorney General | Albany, NY
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Richard Levato | Advanced Site Restoration, LLC | New York, NY

• 	�Unique legal issues, due diligence requirements, and potential obstacles that may be encountered in the redevelopment
of current and former gas station sites for other uses, as well as site development of “new to industry” gas stations.

• 	�Fundamental overview of the due diligence process covering an overview and analysis of common environmental
issues (including Phase I and Phase II ESAs, corrective action, regulatory issues), title, zoning and land use issues, PMPA,
ROFR’s, oil company restrictions, covenants and access agreements of record, and environmental indemnities.
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LIABILITY CASE LAW 



BRG Corp. v Chevron U.S.A., Inc. 
Supreme Court of New York, Appellate Division, Fourth Department 

July 25, 2018, Decided; July 25, 2018, Entered 
803 CA 17-02205

Reporter
163 A.D.3d 1495 *; 82 N.Y.S.3d 798 **; 2018 N.Y. App. Div. LEXIS 5398 ***; 2018 NY Slip Op 05425 ****; 2018 WL 3567352

 [****1]  BRG CORPORATION AND DEMETRIOS 
TAMOUTSELIS, PLAINTIFFS-RESPONDENTS, v 
CHEVRON U.S.A., INC., TEXACO, INC., 
DEFENDANTS-RESPONDENTS, VALERO ENERGY 
CORPORATION, DEFENDANT-APPELLANT, ET AL., 
DEFENDANTS. 

Notice: THE LEXIS PAGINATION OF THIS 
DOCUMENT IS SUBJECT TO CHANGE PENDING 
RELEASE OF THE FINAL PUBLISHED VERSION. 
 THIS OPINION IS UNCORRECTED AND SUBJECT 
TO REVISION BEFORE PUBLICATION IN THE 
OFFICIAL REPORTS. 

Core Terms 
 
personal jurisdiction, second amended complaint, 
successor liability, predecessor, successor, 
jurisdictional, lack of personal jurisdiction, deny a 
motion, contamination, costs 

Counsel:  [***1] HODGSON RUSS LLP, BUFFALO 
(JEFFREY C. STRAVINO OF COUNSEL), FOR 
DEFENDANT-APPELLANT. 
KNAUF SHAW LLP, ROCHESTER (AMY K. KENDALL 
OF COUNSEL), FOR PLAINTIFFS-RESPONDENTS. 
WOODS OVIATT GILMAN LLP, ROCHESTER (GRETA 
K. KOLCON OF COUNSEL), FOR DEFENDANTS-
RESPONDENTS.

Judges: PRESENT: WHALEN, P.J., SMITH, CARNI, 
NEMOYER, AND TROUTMAN, JJ. 

Opinion 
 

 [*1495]   [**798]  Appeal from an order of the Supreme 
Court, Monroe County (William K. Taylor, J.), entered 
September 22, 2017. The order denied the motion of 
defendant Valero Energy Corporation to dismiss the 
second amended complaint against it. 

It is hereby ORDERED that the order so appealed from 
is unanimously reversed on the law without costs, the 
motion is granted, and the second amended complaint 
is dismissed against defendant Valero Energy 
Corporation. 

Memorandum: Plaintiffs commenced this action to 
recover the costs of remediating environmental 
contamination to their property in the City of Rochester. 
Plaintiffs allege that defendants, or their respective 
predecessors in interest, caused the contamination in 
the 1960s and 1970s. Valero Energy Corporation 
(defendant) moved to dismiss the second amended 
complaint against it for lack of personal jurisdiction (see 
CPLR 3211 [a] [8]). Supreme Court denied [***2]  the 
motion, holding  [**799]  that plaintiffs had "provided 
ample evidence demonstrating the existence of facts 
sufficient to justify the exercise of personal jurisdiction 
over [defendant]," specifically that defendant was the 
successor in interest to a company that was itself 
subject to personal jurisdiction in New York. "[A]s such," 
the court continued, it "has personal jurisdiction over 
[defendant]" for the alleged torts of its purported 
predecessor (emphasis added). We now reverse. 

It is undisputed that defendant, a foreign corporation 
with no present contacts in this State, is not subject to 
personal jurisdiction in New York under either CPLR 
301 or 302 (a) (see Semenetz v Sherling & Walden, 
Inc., 21 AD3d 1138, 1139-1140, 801 N.Y.S.2d 78 [3d 
Dept 2005], affd on other grounds 7 NY3d 194, 851 
N.E.2d 1170, 818 N.Y.S.2d 819 [2006]).  [*1496]  
Nevertheless, plaintiffs contend that personal jurisdiction 
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exists over defendant because it ostensibly bears 
successor liability for a predecessor corporation that 
was itself subject to personal jurisdiction in New York. 
The Third Department, however, expressly rejected that 
jurisdictional theory in Semenetz (see id. at 1140). The 
"successor liability rule[s]," wrote the Semenetz court, 
"deal with the concept of tort liability, not jurisdiction. 
When and if [successor liability] is found applicable, the 
corporate successor would [***3]  be subject to liability 
for the torts of its predecessor in any forum having in 
personam jurisdiction over the successor, but the 
[successor liability rules] do not and cannot confer such 
jurisdiction over the successor in the first instance" (id.). 

Plaintiffs do not challenge Semenetz's holding or its 
rationale, nor do they ask us to chart our own course on 
this novel and unsettled jurisdictional issue (see 
generally Semenetz, 7 NY3d at 199 n 2; Edie v Portland 
Orthopaedics Ltd., 2017 U.S. Dist. LEXIS 25622, 2017 
WL 945936, *2 [SD NY, Feb. 16, 2017, No. 14-Civ-7350 
(NRB)]; cf. Patin v Thoroughbred Power Boats Inc., 294 
F3d 640, 653 [5th Cir 2002]; Williams v Bowman 
Livestock Equip. Co., 927 F2d 1128, 1132 [10th Cir 
1991]; City of Richmond v Madison Mgt. Group, Inc., 
918 F2d 438, 454 [4th Cir 1990]; Bridges v Mosaic 
Global Holdings, Inc., 23 So 3d 305, 315-317 [La Ct App 
2008], cert denied 1 So 3d 496 [La Sup Ct 2009]; 
Jeffrey v Rapid Am. Corp., 448 Mich 178, 189-194, 529 
NW2d 644, 650-653 [1995]; Hagan v Val-Hi, Inc., 484 
NW2d 173, 174-178 [Iowa Sup Ct 1992]). Moreover, 
plaintiffs do not claim that defendant qualifies for 
personal jurisdiction under the narrow "inherit[ed] 
jurisdictional status'" exception recognized in Semenetz 
(21 AD3d at 1140-1141; see Societe Generale v Florida 
Health Sciences Ctr., Inc., 2003 U.S. Dist. LEXIS 
21502, 2003 WL 22852656, *4 [SD NY, Dec. 1, 2003, 
No. 03-Civ-5615 (MGC)]). We therefore conclude that 
the court erred in denying defendant's motion to dismiss 
the second amended complaint against it for lack of 
personal jurisdiction. 

The parties' remaining contentions are academic in light 
of our determination. 

Entered: July 25, 2018 
 

 
End of Document 



State of New York v Ronney 
Supreme Court of New York, Appellate Division, Third Department 

 July 19, 2018, Decided ; July 19, 2018, Entered 
525858

Reporter
163 A.D.3d 1315 *; 81 N.Y.S.3d 647 **; 2018 N.Y. App. Div. LEXIS 5313 ***; 2018 NY Slip Op 05389 ****; 2018 WL 3463146

 [****1]  State of New York, Respondent, v Deborah 
Norry Ronney, Also Known as Deborah N. Ronnen, et 
al., Defendants, and DR Holdings LLC, Appellant. 

Core Terms 
 
Storage, petroleum, costs, discharges, cleanup, 
removal, remediation, funds, damages, clean, 
appropriation, disputed, partial, contamination, 
expenditures, enrichment, recouping, replenish, 
expended, provides, default, double, unjust, oil 

Case Summary 
 

Overview 
HOLDINGS: [1]-In plaintiff's action to recover petroleum 
cleanup costs from defendant owners of an oil storage 
facility, the supreme court held that plaintiffs were 
entitled to recover the $221,192 expended by the 
Leaking Underground Storage Tank Fund because the 
federal appropriation was not "compensation" for 
cleanup costs under Navigation Law § 193; [2]-
Recovery of the disputed funds would make plaintiff 
whole for the cleanup costs and replenish the Leaking 
Underground Storage Tank Fund so that the recovered 
funds could be used to pay for other remediation work; 
[3]-Plaintiff's recoupment of the $221,192 would not 
amount to a double recovery, because the federal funds 
merely provided plaintiff with the financial means to 
carry out its remedial obligations under Navigation Law 
art. 12. 

Outcome 
Order affirmed. 

LexisNexis® Headnotes 
 

Environmental Law > Hazardous Wastes & Toxic 
Substances > Cleanup 

Business & Corporate 
Compliance > ... > Environmental Law > Hazardous 
Wastes & Toxic Substances > Underground 
Storage Tanks 

HN1[ ]  Cleanup 

The New York Navigation Law prohibits the discharge of 
petroleum and requires a discharger to immediately 
notify the Department of Environmental Conservation 
(DEC) of the discharge and undertake to contain such 
discharge. Navigation Law § 176 [1]; Navigation Law §§ 
173 [1]; 175. Where a petroleum discharge has 
occurred, DEC may retain agents and contractors to 
clean up and remove the contamination under 
Navigation Law § 176 [1], [2] [a], with the cost of such 
cleanup efforts to be initially paid with money from the 
Spill Fund under Navigation Law § 180 [5] and/or the 
Leaking Underground Storage Tank Fund, which 
contains federal appropriations earmarked for 
remediating petroleum discharges. Pub. L. No. 111-5, 
123 U.S. Stat. 115, 169; 42 U.S.C.S. § 6991b [h] [2]. 

Environmental Law > Hazardous Wastes & Toxic 
Substances > Cleanup 

Business & Corporate 
Compliance > ... > Environmental Law > Hazardous 
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Wastes & Toxic Substances > Underground 
Storage Tanks 

HN2[ ]  Cleanup 

The owner or operator of a major oil storage facility that 
discharges petroleum is strictly liable, without regard to 
fault, subject to certain defenses, for all cleanup and 
removal costs and all direct and indirect damages paid 
by the Spill Fund. Navigation Law § 181 [3] [a]. 

Headnotes/Summary 
  

Headnotes 

Environmental Conservation—Bulk Storage of 
Petroleum—Remediation of Petroleum Discharge 

Environmental Conservation—Bulk Storage of 
Petroleum—State's Obligation and Ability to Seek 
Recovery of Funds Provided by Leaking 
Underground Storage Tank Fund 

Counsel:  [***1] Knauf Shaw LLP, Rochester (Alan J. 
Knauf of counsel), for appellant. 
Barbara D. Underwood, Attorney General, Albany 
(Frederick A. Brodie of counsel), for respondent. 

Judges: Before: Devine, J.P., Clark, Mulvey, Rumsey 
and Pritzker, JJ. Devine, J.P., Mulvey, Rumsey and 
Pritzker, JJ., concur. 

Opinion by: Clark 

Opinion 
 
 

 [**648]  [*1316] Clark, J. Appeal from an order of the 
Supreme Court (Melkonian, J.), entered January 30, 
2017 in Albany County, which, among other things, 
denied a cross motion by defendant DR Holdings LLC 
for partial summary judgment. 

In October 2014, plaintiff commenced this action 
pursuant to Navigation Law article 12 alleging that 
defendants—as purported owners of a major oil storage 
facility on certain real property in the Town of 
Tonawanda, Erie County—were strictly liable for 
petroleum cleanup and removal costs in the amount of 
$590,194.66, the total amount expended by the New 
York Environmental Protection and Spill Compensation 

Fund (hereinafter the Spill Fund) and the Department of 
Environmental Conservation's American Recovery and 
Reinvestment Act Leaking Underground Storage Tank 
Fund (hereinafter the Leaking Underground Storage 
Tank Fund) to remediate the alleged petroleum 
discharges at the facility. As alleged [***2]  by plaintiff, 
$369,002.66 of the total remediation costs were paid 
with funds from the Spill Fund, while $221,192 came 
from the Leaking Underground Storage Tank Fund. 
Defendant DR Holdings LLC (hereinafter defendant) 
and defendant Deborah Norry Ronnen joined issue and 
asserted [****2]  cross claims against defendant 
Riverview Industrial Center, Inc., who ultimately 
defaulted.* Following discovery, plaintiff moved for a 
protective order suppressing certain inadvertently 
disclosed information. Defendant opposed the motion 
and cross-moved for partial summary judgment, arguing 
that plaintiff was not entitled to recover the $221,192 
expended by the Leaking Underground Storage Tank 
Fund because, having received those funds by federal 
grant, any such award would constitute a double 
recovery. Supreme Court, as relevant here, denied 
defendant's cross motion, prompting this appeal. 

HN1[ ] The Navigation Law prohibits the discharge of 
petroleum and requires a discharger to immediately 
notify the Department of Environmental Conservation 
(hereinafter DEC) of the discharge and "undertake to 
contain such discharge" (Navigation Law § 176 [1]; see 
Navigation Law §§ 173 [1]; 175). Where a petroleum 
discharge has occurred, DEC may retain agents and 
contractors to clean [***3]  up and remove the 
contamination (see Navigation Law § 176 [1], [2] [a]), 
with the cost of such cleanup efforts to be initially paid 
with money from the Spill Fund (see [*1317]  Navigation 
Law § 180 [5]) and/or the Leaking Underground Storage 
Tank Fund, which contains federal appropriations 
earmarked for remediating petroleum discharges (see 
Pub L 111-5, 123 US Stat 115, 169; 42 USC § 6991b [h] 
[2]). HN2[ ] The owner or operator of a major oil 
storage facility that discharges petroleum is "strictly 
liable, without regard to fault, subject to [certain 
defenses], for all cleanup and removal costs and all 
direct and indirect damages paid by the [Spill F]und" 
(Navigation Law § 181 [3] [a]). Plaintiff is required to 
seek recovery of "[c]osts incurred by the [Spill F]und in 
the cleanup and removal of a discharge when the 
[discharger] has failed [**649]  to promptly clean up and 
remove the discharge to the satisfaction of [DEC]" 

                                                 
* A default judgment was subsequently entered against 
Riverview. 
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(Navigation Law § 187 [1]). Plaintiff is also required to 
seek recovery of remediation costs incurred by the 
Leaking Underground Storage Tank Fund (see 42 USC 
§ 6991b [h] [6]; US Envtl Protection Agency Directive 
No. 9610.10a at 1-2, 5). 

By commencing this action, plaintiff fulfilled its obligation 
to seek recovery of the $221,192 provided by the 
Leaking Underground Storage Tank Fund to pay for the 
costs associated with cleaning and removing [***4]  the 
alleged petroleum discharges on defendant's alleged 
property (see 42 USC § 6991b [h] [6]; US Envtl 
Protection Agency Directive No. 9610.10a at 1-2, 5). 
Although it is true that plaintiff received the $221,192 by 
federal grant, defendant provides no support 
whatsoever for its illogical assertion that plaintiff's 
recoupment of those funds would amount to a double 
recovery and, thus, plaintiff's unjust enrichment. Rather, 
recovery of the disputed funds would make plaintiff 
whole for the costs incurred in remediating the 
petroleum contamination and replenish the Leaking 
Underground Storage Tank Fund so that the recovered 
funds could be used to pay for other remediation work. 
Such replenishment is consistent with the purpose of 
Navigation Law article 12, which seeks "to ensure a 
clean environment and healthy economy for the state" 
(Navigation Law § 171). Additionally, as Supreme Court 
aptly observed, an order precluding plaintiff from 
recouping the Leaking Underground Storage Tank Fund 
expenditures simply because they were federally funded 
would result in the unjust enrichment of defendant—an 
alleged discharger of petroleum. Indeed, the result 
sought by defendant would grant a windfall to petroleum 
dischargers by providing petroleum cleanup and 
removal [***5]  at a reduced rate. Contrary to 
defendant's contention, equitable principles do not 
support such a result (see generally Mandarin Trading 
Ltd. v Wildenstein, 16 NY3d 173, 182, 944 NE2d 1104, 
919 NYS2d 465 [2011]; Kunze v Arito, Inc., 48 AD3d 
272, 273-274, 851 NYS2d 182 [2008]; Alpert v Shea 
Gould Climenko & Casey, 160 AD2d 67, 72, 559 NYS2d 
312 [1990]). Moreover, a determination barring plaintiff 
from [*1318]  seeking to hold defendant strictly liable for 
the disputed expenditures would thwart the plain 
language of Navigation Law § 181, as well as the 
express purposes of Navigation Law article 12 
(see [****3]  Navigation Law § 171) and the American 
Recovery and Reinvestment Act of 2009 (see Pub L 
111-5, 123 US Stat 115, 115-116). 

Nor is plaintiff's recovery of the disputed funds barred by 
Navigation Law § 193, which provides that "no person 
who receives compensation for damages or cleanup 

and removal costs pursuant to any other state or federal 
law shall be permitted to receive compensation for the 
same damages or cleanup and removal costs under 
[Navigation Law article 12]." Although it is undisputed 
that plaintiff received the $221,192 by federal 
appropriation, such appropriation cannot be reasonably 
interpreted as "compensation for damages or cleanup 
and removal costs," as contemplated by Navigation Law 
§ 193 (see generally Majewski v Broadalbin-Perth Cent. 
School Dist., 91 NY2d 577, 583, 696 NE2d 978, 673 
NYS2d 966 [1998]; Matter of Soriano v Elia, 155 AD3d 
1496, 1498, 66 NYS3d 331 [2017], lv denied 31 NY3d 
913, 81 NYS3d 372, 106 NE3d 755 [2018]). Rather, the 
federal funds received by plaintiff under the American 
Recovery and Reinvestment Act of 2009 and then 
deposited into the Leaking Underground Storage Tank 
Fund merely provide plaintiff with the 
financial [***6]  [**650]  means to carry out its remedial 
obligations under Navigation Law article 12. 

We further find defendant's Drinkwater doctrine 
argument to be wholly without merit (see Applehead 
Pictures LLC v Perelman, 80 AD3d 181, 191, 913 
NYS2d 165 [2010]). Defendant's remaining arguments, 
to the extent not expressly addressed herein, have been 
examined and found to be similarly lacking in merit. 
Accordingly, because defendant failed to make a prima 
facie showing of entitlement to partial summary 
judgment reducing the amount of plaintiff's claimed 
damages, Supreme Court properly denied defendant's 
cross motion. 

Devine, J.P., Mulvey, Rumsey and Pritzker, JJ., concur. 
Ordered that the order is affirmed, without costs. 
 

 
End of Document 
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One Flint St., LLC v Exxon Mobil Corp. 
Supreme Court of New York, Appellate Division, Fourth Department 

February 1, 2019, Decided; February 1, 2019, Entered 
1116 CA 18-00971

Reporter
169 A.D.3d 1392 *; 93 N.Y.S.3d 759 **; 2019 N.Y. App. Div. LEXIS 799 ***; 2019 NY Slip Op 00752 ****; 86 ERC (BNA) 3654; 
2019 WL 408814

 [****1]  ONE FLINT STREET, LLC, AND DHD 
VENTURES NEW YORK, LLC, PLAINTIFFS, v EXXON 
MOBIL CORPORATION, ET AL., 
DEFENDANTS.LOUIS ATKIN AND 15 FLINT STREET, 
INC., THIRD-PARTY PLAINTIFFS-APPELLANTS, v 
MARTIN T. MARKS, THIRD-PARTY DEFENDANT-
RESPONDENT. 

Notice: THE LEXIS PAGINATION OF THIS 
DOCUMENT IS SUBJECT TO CHANGE PENDING 
RELEASE OF THE FINAL PUBLISHED VERSION. 
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Case Summary 
 

Overview 
HOLDINGS: [1]-The terms of a purchase contract 
established that both the seller (a third-party plaintiff) 
and the buyer (third-party defendant) were generally 

aware of the subject property's historical environmental 
contamination, and the language in an indemnification 
provision expressed the parties' intent that the buyer 
would indemnify the seller with respect to claims 
regarding environmental conditions; [2]-Inasmuch as the 
contract did not clearly express that the parties intended 
the indemnification provision to cover attorney's fees, 
the trial court properly granted that part of the buyer's 
motion for summary judgment; [3]-Inasmuch as the 
parties' intention was not clear from the contract, third-
party plaintiffs failed to establish that they were entitled 
to summary judgment on the issue of whether the buyer 
was personally liable under the contract's 
indemnification provision. 

Outcome 
Order modified and affirmed as modified. 

LexisNexis® Headnotes 
 

Contracts Law > Contract Interpretation 

Civil Procedure > ... > Summary 
Judgment > Burdens of Proof > Movant Persuasion 
& Proof 

HN1[ ]  Contract Interpretation 

In a case of contract interpretation, the party seeking 
summary judgment has the burden of establishing that 
the construction it favors is the only construction which 
can be fairly placed thereon. 



 
One Flint St., LLC v Exxon Mobil Corp. 

  Page 2 of 4  

Contracts Law > Contract Interpretation 

Business & Corporate Compliance > ... > Contracts 
Law > Contract Conditions & Provisions > Indemnity 
Clauses 

HN2[ ]  Contract Interpretation 

When a party has no legal duty to indemnify, a contract 
requiring that the party assume such an obligation must 
be strictly construed in order to avoid reading into the 
contract the imposition of a duty that the parties did not 
intend. 
 

Business & Corporate Law > ... > Corporate 
Formation > Preincorporation > Contracts & 
Transactions 

HN3[ ]  Contracts & Transactions 

Although it is well settled that an individual who acts on 
behalf of a nonexistent corporation can be held 
personally liable, the determination whether a person is 
personally obligated on a pre-incorporation transaction 
depends on the intention of the parties. 
 

Contracts Law > ... > Beneficiaries > Types of Third 
Party Beneficiaries > Intended Beneficiaries 

HN4[ ]  Intended Beneficiaries 

In determining whether a party is an intended 
beneficiary, the intention of the promisee is of primary 
importance, since the promisee procured the promise by 
furnishing consideration therefor. 
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Opinion 
 
 

 [**761]   [*1392]  Appeal from an order of the Supreme 
Court, Monroe County (Ann Marie Taddeo, J.), entered 
January 26, 2018. The order, among other things, 
granted the motion of third-party defendant for summary 
judgment. 

It is hereby ORDERED that the order so appealed from 
is unanimously modified on the law by denying third-
party defendant's motion in part and reinstating the first 
and second causes of action in the third-party complaint 
as asserted by both third-party plaintiffs, and as 
modified the order is affirmed without costs. 

Memorandum: Plaintiffs commenced the underlying 
action seeking indemnification from defendants for the 
environmental response conducted by plaintiffs to 
remediate two parcels of property on Flint Street in the 
City of Rochester (the property) that were part of the 
former oil refinery operations of Vacuum Oil Company, a 
predecessor of Exxon Mobil Corporation and 
ExxonMobil Oil Corporation (Exxon defendants). 
In [***2]  a prior appeal, we concluded, inter alia, that 
the Exxon defendants are strictly liable, as dischargers 
under Navigation Law § 181 (1), for the cleanup and 
removal costs associated with the discharge of 
petroleum products at the property (One Flint St., LLC v 
Exxon Mobil Corp., 112 AD3d 1353, 1354, 977 N.Y.S.2d 
531 [4th Dept 2013], lv dismissed 23 N.Y.3d 998, 992 
N.Y.S.2d 764, 16 N.E.3d 1242 [2014]). Defendants-
third-party plaintiffs Louis Atkin and 15 Flint Street, Inc. 
(15 Flint) (collectively, third-party plaintiffs) subsequently 
commenced this contractual indemnification action 
against third-party defendant  [*1393]  Martin T. Marks 
seeking, among other things, a declaration that, under a 
contract in which Atkin conveyed the property to Marks, 
Marks is obligated to indemnify third-party plaintiffs for 
any costs incurred with respect to the environmental 
conditions at the property, including attorney's fees 
incurred in connection with defending the underlying 
action and in prosecuting the third-party action. Third-
party plaintiffs appeal from an order that granted Marks' 
motion for summary judgment dismissing the third-party 
complaint and denied their cross motion for summary 
judgment on their contractual indemnification causes of 
action. We modify the order by denying Marks' motion in 
part and reinstating the first and second causes of 
action in the third-party  [**762]  [***3]  complaint as 
asserted by both third-party plaintiffs. 

As a preliminary matter, we note our difficulty in 
reviewing this case inasmuch as Supreme Court did not 
set forth its reasoning for its determination. 
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We agree with third-party plaintiffs that the court erred in 
granting Marks' motion with respect to their 
indemnification causes of action. HN1[ ] In a case of 
contract interpretation, the "party seeking summary 
judgment has the burden of establishing that the 
construction it favors is the only construction which can 
be fairly placed thereon" (Auburn Custom Millwork, Inc. 
v Schmidt & Schmidt, Inc., 148 AD3d 1527, 1529, 50 
N.Y.S.3d 635 [4th Dept 2017] [internal quotation marks 
omitted]; see Arrow Communication Lab. v Pico Prods., 
206 A.D.2d 922, 922-923, 615 N.Y.S.2d 187 [4th Dept 
1994]) and, here, Marks failed to meet that burden (see 
generally Maven Tech., LLC v Vasile, 147 AD3d 1377, 
1378, 46 N.Y.S.3d 720 [4th Dept 2017]; Gilpin v 
Oswego Bldrs., Inc., 87 AD3d 1396, 1398, 930 N.Y.S.2d 
120 [4th Dept 2011]; St. Mary v Paul Smith's Coll. of 
Arts & Sciences, 247 AD2d 859, 859-860, 668 N.Y.S.2d 
813 [4th Dept 1998]). 

The purchase contract provided that a "Phase One 
Environmental report" had been completed on the 
property and that Marks, the "Buyer" of the property, 
was in receipt of the environmental report and 
"approve[d] of same." The contract further provided that 
Atkin was the "Seller," the property "was not in 
compliance with federal, state and/or local 
laws/ordinances," the Buyer agreed to purchase the 
property "as is," the "Buyer accept[ed] the property as 
is, with no representations or warranties as to 
environmental conditions" of the property, and the [***4]  
Buyer "release[d] and indemnifie[d] Seller with respect 
to any claims as to environmental conditions on or 
related to the property." Thus, the terms of the contract 
establish that, prior to entering into the contract, both 
Atkin and Marks were generally aware of the property's 
historical environmental  [*1394]  contamination by the 
Exxon defendants and their predecessor, and the 
language in the indemnification provision, considered in 
light of the contract as a whole and the circumstances of 
the sale of the property, clearly and unambiguously 
expresses the intent of the parties that the Buyer would 
indemnify the Seller with respect to any claims 
regarding environmental conditions related to the 
property (see Bero Family Partnership v Elardo, 122 
AD3d 1279, 1280-1281, 996 N.Y.S.2d 430 [4th Dept 
2014]; see generally W.W.W. Assocs. v Giancontieri, 77 
N.Y.2d 157, 162, 566 N.E.2d 639, 565 N.Y.S.2d 440 
[1990]; M.J. Peterson Real Estate v Krantz, 226 AD2d 
1079, 1079, 641 N.Y.S.2d 942 [4th Dept 1996]). 

We reject the further contention of third-party plaintiffs, 
however, that the indemnification language in the 
contract is broad enough to encompass their recovery of 

attorney's fees to defend the underlying action and to 
prosecute their third-party action. HN2[ ] When a party 
has no legal duty to indemnify, a contract requiring that 
the party assume such an obligation must be strictly 
construed in order to avoid reading into the contract the 
imposition of a duty that the parties [***5]  did not intend 
(see Levine v Shell Oil Co., 28 NY2d 205, 211, 269 
N.E.2d 799, 321 N.Y.S.2d 81 [1971]; Kurek v Port 
Chester Hous. Auth., 18 NY2d 450, 456, 223 N.E.2d 25, 
276 N.Y.S.2d 612 [1966]). Inasmuch as the contract 
does not clearly express that the parties intended that 
the indemnification provision cover attorney's fees (see 
Niagara Frontier Transp. Auth. v Tri-Delta Constr. Corp., 
107 AD2d 450, 453, 487 N.Y.S.2d 428 [4th Dept 1985], 
affd 65 NY2d 1038, 484 N.E.2d 1047, 494 N.Y.S.2d 695 
[1985];  [**763]  Bero Family Partnership, 122 AD3d at 
1281), we conclude that the court properly granted that 
part of Marks' motion for summary judgment dismissing 
third-party plaintiffs' third cause of action (see Schreiber 
v Cimato, 281 AD2d 961, 962, 722 N.Y.S.2d 680 [4th 
Dept 2001]). 

Notwithstanding our conclusion that the court erred in 
determining that the indemnification provision was 
inapplicable to the underlying action as a matter of law, 
we reject third-party plaintiffs' contention that they are 
entitled to summary judgment on the issue whether 
Marks is personally liable under the indemnification 
provision of the contract. Here, the transmittal letter that 
Marks' attorney sent to Atkin's attorney with the 
executed contract states that "Martin T. Marks" had 
executed the contract, the body of the contract identifies 
Marks as the "Buyer," and all attendant rights and 
obligations under the contract related to the "Buyer." 
The contract further provides, however, that Marks 
signed the contract "on behalf of an entity to be formed," 
and the parties now disagree whether they intended that 
Marks be personally bound by the contract's 
indemnification [***6]  provision. HN3[ ] Although it is 
well settled that "[a]n  [*1395]  individual who acts on 
behalf of a nonexistent corporation can be held 
personally liable" (Production Resource Group L.L.C. v 
Zanker, 112 AD3d 444, 445, 976 N.Y.S.2d 75 [1st Dept 
2013]; see J.N.K. Mach. Corp. v TBW, LTD., 155 AD3d 
1611, 1612, 65 N.Y.S.3d 382 [4th Dept 2017]; see also 
Bay Ridge Lbr. Co. v Groenendaal, 175 AD2d 94, 96, 
571 N.Y.S.2d 798 [2d Dept 1991]; Clinton Invs. Co., II v 
Watkin, 146 AD2d 861, 863, 536 N.Y.S.2d 270 [3d Dept 
1989]), the determination "[w]hether a person is 
personally obligated on a preincorporation transaction 
depends on the intention of the parties" (Universal 
Indus. Corp. v Lindstrom, 92 AD2d 150, 151, 459 
N.Y.S.2d 492 [4th Dept 1983]). Inasmuch as the 
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intention of the parties is not clear from the contract, 
third-party plaintiffs failed to establish that they are 
entitled to summary judgment on the issue of whether 
Marks is personally liable under the contract's 
indemnification provision (see generally Rotuba 
Extruders v Ceppos, 46 NY2d 223, 231, 385 N.E.2d 
1068, 413 N.Y.S.2d 141 [1978]; Brinson v Kulback's & 
Assoc., 296 AD2d 850, 852, 744 N.Y.S.2d 621 [4th Dept 
2002]) [****2] . 

We also reject third-party plaintiffs' contention that they 
are entitled to summary judgment on the issue whether 
15 Flint is a third-party beneficiary under the contract. 
We agree with third-party plaintiffs, however, that the 
court erred insofar as it granted Marks' motion to the 
extent that he sought summary judgment dismissing the 
first and second causes of action in the third-party 
complaint as asserted by 15 Flint. HN4[ ] In 
determining whether a party is an intended beneficiary, 
"the intention of the promisee is of primary importance, 
since the promisee procured the promise by furnishing 
consideration [***7]  therefor" (Drake v Drake, 89 AD2d 
207, 209, 455 N.Y.S.2d 420 [4th Dept 1982]). Here, 
questions of fact exist whether Atkin, "the promisee[,] 
intend[ed] to give [15 Flint,] the beneficiary[,] the benefit 
of the promised performance" (DeLine v CitiCapital 
Commercial Corp., 24 AD3d 1309, 1311, 807 N.Y.S.2d 
247 [4th Dept 2005] [internal quotation marks omitted]; 
see generally Fourth Ocean Putnam Corp. v Interstate 
Wrecking Co., 66 NY2d 38, 44, 485 N.E.2d 208, 495 
N.Y.S.2d 1 [1985]). 

Finally, in light of our determination, we do not address 
the contention of third-party plaintiffs that the court erred 
in failing to declare the rights of the parties under the 
contract when it granted Marks' motion for summary 
judgment dismissing the third-party complaint. Although 
it generally is improper for a court  [**764]  to simply 
grant a motion seeking dismissal of a declaratory 
judgment cause of action rather than declaring the rights 
of the parties with respect thereto (see Olinsky v CNA 
Ins. Cos., 261 AD2d 886, 886, 689 N.Y.S.2d 815 [4th 
Dept 1999]; Tigue v Commercial Life Ins. Co., 219 AD2d 
820, 820-821, 631 N.Y.S.2d 974 [4th Dept 1995]), a 
judgment declaring the rights and obligations of the 
parties  [*1396]  under the contract would be premature 
inasmuch as there are issues of material fact whether 
Marks is personally liable to Atkin for contractual 
indemnification and whether 15 Flint is an intended 
third-party beneficiary under the contract. 

Entered: February 1, 2019 
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Decision and Order 

HON. PAUL A. GOETZ, J.: 

This action arises from an oil leak in a tank located in 
plaintiff's basement. Plaintiff alleges that defendant 
Efficient Combustion and Cooling Corp. (ECC), and its 
subcontractor, defendant Petroleum Tanks Cleaners 
Ltd. (PTC), improperly drained the plaintiff's oil tank and 
failed to inspect it and test it before it was refilled, 
thereby causing an oil spill. In the complaint, plaintiff 
asserts causes of action under Navigation Law §§ 176 
and 181, as well as claims for breach of contract and 

negligence. Plaintiff also seeks a declaratory judgment 
declaring that defendants are wholly responsible for the 
costs associated with cleaning the oil spill. Plaintiff now 
moves for an order pursuant to CPLR 3212 for partial 
summary judgment as to liability against defendants and 
for a default judgment against defendant PTC. ECC 
opposes plaintiff's motion and cross-moves to strike 
plaintiff's complaint pursuant to CPLR 3126 and the 
common law doctrine of spoliation. PTC also opposes 
plaintiff's motion and cross-moves for an order pursuant 
to CPLR 3126 and the common law doctrine of 
spoliation to dismiss plaintiff s complaint and all cross 
claims against it and pursuant [*2]  to CPLR 2004 and 
3012 (d) compelling plaintiff to accept late service of its, 
answer. 

 
 [**2]  BACKGROUND 

Plaintiff owns the building and property located at 221 
East 50th Street, New York, New York (the property). 
The property's heating system operated on #4 fuel oil, 
which was stored in a 4,000-gallon tank located in the 
basement level (see plaintiff's notice of motion, Clayton 
aff, 4). On December 1, 2015, plaintiff entered into a 
written agreement with ECC (the Agreement) convert 
the property's existing heating system to a system 
capable of operating on both natural and #2 fuel oil (see 
plaintiff's notice of motion, Santamarina affirmation, 
exhibit E [Agreement]). The purpose of the conversion 
was to make the property's heating system more friendly 
and energy efficient (see Clayton aff, ¶ 5). 

ECC hired PTC as a subcontractor to drain the #4 oil 
from the property's oil tank, then clean, test, and inspect 
the tank (see Clayton aff, ¶ 7). On or about May 26, 
2016, PTC drained oil tank of #4 oil (see id., ¶ 10). 
Then, an oil supplier pumped 2,000 gallons of #2 oil into 
the (id., ¶ 11). On or about May 31, 2016, ECC 
observed that there had been an oil spill as all #2 oil had 
leaked from the oil tank into the soil [*3]  and other parts 
of the property (see id., ¶ 12; Santamarina affirmation, 
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exhibit G). The oil spill spread to the adjacent property 
located at 825 Avenue, New York, New York (see 
Clayton aff, ¶ 12). Plaintiff alleges that it conducted 
cleanup and removal of the oil spill, and has incurred 
substantial costs and (see Clayton aff, ¶ 17; 
Santamarina affirmation, exhibit I). 

On June 5, 2017, plaintiff commenced this action 
against defendants. On January 17, PTC filed a third-
party complaint against Original Energy (Original), which 
is the entity filled the oil tank with 2,000 gallons of #2 oil 
before the oil spill (see PTC's notice of cross Larkin 
affirmation, exhibit D). PTC's third-party complaint 
alleges that Original filled the tank, which caused it to 
leak (see id). 

 
 [**3]  DISCUSSION 

 
Plaintiff's Summary Judgment Motion 

'The proponent of a summary judgment motion must 
make a prima facie showing of entitlement to judgment 
as a matter of law, tendering sufficient evidence to 
eliminate any material issues of fact from the case' 
(Santiago v Filstein, 35 AD3d 184, 185-186, 826 
N.Y.S.2d 216 [1st Dept 2006], quoting Winegrad v New 
York Univ. Med. Ctr., 64 NY2d 851, 853, 476 N.E.2d 
642, 487 N.Y.S.2d 316 [1985]). The burden then shifts 
to the motion's opponent "to present evidentiary facts in 
admissible form sufficient to raise a genuine, triable 
issue of fact" (Mazurek v Metropolitan Museum of Art, 
27 AD3d 227, 228, 812 N.Y.S.2d 12 [1st Dept 2006], 
citing [*4]  Zuckerman v City of New York, 49 NY2d 557, 
562, 404 N.E.2d 718, 427 N.Y.S.2d 595 [1980]; see also 
DeRosa v City of New York, 30 AD3d 323, 325, 817 
N.Y.S.2d 282 [1st Dept 2006]). If there is any doubt as 
to the existence of a triable issue of fact, the motion for 
summary judgment must be denied (Rotuba Extruders v 
Ceppos, 46 NY2d 223, 231, 385 N.E.2d 1068, 413 
N.Y.S.2d 141 [1978]; Grossman v Amalgamated Hous. 
Corp., 298 AD2d 224, 226, 750 N.Y.S.2d 1 [1st Dept 
2002]). 

Plaintiff moves for partial summary judgment as to 
liability on its first cause of action pursuant to section 
181 (1) of the Navigation Law which provides that "[a]ny 
person who has discharged petroleum shall be strictly 
liable, without regard to fault, for all cleanup and 
removal costs and all direct and indirect damages, no 
matter by whom sustained" (Nav. Law § 181). 
"Discharge" is defined, in relevant part, as "any 

intentional or unintentional action or omission resulting 
in the releasing, spilling [or] leaking . . . of petroleum . . 
." (Nav. Law § 172[8]). A party will be strictly liable as a 
discharger under section 181(5) if they "set in motion 
the events which resulted in the discharge" (see 
Domermuth Petroleum Equip. & Maintenance Corp. v. 
Herzog & Hopkins, Inc., 111 AD2d 957, 957, 959, 490 
N.Y.S.2d 54 [3d Dept 1985]). Property owners are 
considered dischargers for purposes of the Navigation 
Law because they are presumed to have  [**4]  control 
over "potential sources of contamination" (see State v 
Green, 96 NY2d 403, 407, 754 N.E.2d 179, 729 
N.Y.S.2d 420 [2001]). The Court of Appeals recognizes 
that "[a]lthough even faultless owners of contaminated 
lands have been deemed 'dischargers' for purposes of 
their own section 181 (1) liability, where they have not 
caused or contributed to (and thus are not 'responsible 
for') the discharge, [*5]  they should not be precluded 
from suing those who have actually caused or 
contributed to such damage" (White v Long, 85 NY2d 
564, 569, 650 N.E.2d 836, 626 N.Y.S.2d 989 [1995]). 

Defendants oppose plaintiff's motion arguing that 
plaintiff's motion is premature as no discovery has been 
conducted. "A party should be afforded a reasonable 
opportunity to conduct discovery prior to the 
determination of a motion for summary judgment" 
(Amico v Melville Volunteer Fire Co., 39 AD3d 784, 785, 
832 N.Y.S.2d 813 [2d Dept 2007] [internal citations 
omitted]). "A party opposing summary judgment is 
entitled to obtain further discovery when it appears that 
facts supporting the opposing party's position may exist 
but cannot then be stated" (Matter of Fasciglione, 73 
AD3d 769, 770, 899 N.Y.S.2d 645 [2d Dept 2010] 
[internal citations omitted]; see also Liggins v Daly H 
Associates, 278 AD2d 107, 718 N.Y.S.2d 46 [1st Dept 
200]). "This is especially so where the opposing party 
has not had a reasonable opportunity for disclosure 
prior to the making of the motion" (Nicholson v Bader, 
83 AD3d 802, 802, 920 N.Y.S.2d 682 [2d Dept 2011] 
[internal quotation marks and citations omitted]). 
Furthermore, it would be premature to grant summary 
judgment on the issue of liability when no depositions 
have been held (see Hirsch v Greenridge Assocs., LLC, 
26 A.D.3d 411, 412, 809 N.Y.S.2d 557 [2d Dept 2006]). 

Here, it is undisputed that no discovery had been 
conducted prior to plaintiff filing its motion for partial 
summary judgment. Plaintiff filed its complaint on June 
5, 2017 (see Santamarina affirmation, exhibit A). ECC 
filed its answer on July 10, 2017 (see Santamarina 
affirmation, [*6]  exhibit B). On the same date, ECC 
served on plaintiff discovery demands, including  [**5]  
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but not limited to a demand for a verified bill of 
particulars, a notice for discovery and inspection, a 
notice of deposition, and combined demands (see 
ECC's notice of cross motion, Bieder affirmation, exhibit 
A). Plaintiff did not respond to ECC's discovery 
demands and instead filed a motion for partial summary 
judgment. 

Moreover, there are questions of fact as to which party 
"set in motion the events which resulted in the 
discharge" and /or "actually caused or contributed to 
[the] damage" (Domermuth, 111 AD2d at 957; White v 
Long, 85 NY2d at 569). Defendant FCC has raised 
triable issues or fact with respect to its role in 
discharging the oil and in whether plaintiff caused or 
contributed to the oil spill. For example, ECC alleges 
that it was not responsible for the delivery of #2 oil nor 
was it at the property between the date of oil delivery 
on. May 26, 2016 and the date the oil spill was 
discovered on May 31, 2016 (See Bieder affirmation, 
exhibit C). ECC further alleges that the superintendent 
of the property called ECC on May 31, 2016 to 
determine why the boiler was not running (see id.). No 
discovery has been provided as to what occurred at the 
property [*7]  during the period between the oil delivery 
and the discovery of the spill, what maintenance was 
performed, what responsibilities did the superintendent 
or anyone else have to inspect and maintain the area 
where the oil tank was located, who delivered the oil, 
what precautions were taken to deliver the oil, and what 
did any representative of plaintiff do to confirm that the 
oil was secured upon delivery. 

Defendant PTC has also raised triable issues of fact 
with respect to its role and plaintiff's role in discharging 
the oil. PTC alleges that when it left the tank on May 26, 
2016, the tank had just passed pressure sensor testing, 
water sensor testing, and acoustic testing under criteria 
set by the U.S. Environmental Protection. Agency (see 
PTC's notice of cross motion, Larkin affirmation, exhibit 
E). Plaintiff submitted an unsworn report by Alan 
Fidellow, an engineer of  [**6]  Levine Fidellow 
Consulting Inc., in which Fidellow opined that PTC 
should be held accountable for the oil spill because it 
"should have properly tested and inspected the tank 
prior to the introduction of #2 oil" (see Santamarina 
affirmation, exhibit J at 2). Since Fidellow's report is not 
in admissible form it may not be considered [*8]  
(Accardo v. Metro-North R.R., 103 A.D.3d 589, 959 
N.Y.S.2d 696 [1st Dep't 2010]). Even if Fidellow's report 
had been in admissible form, he did not identify how he 
reached the conclusion that PTC should be held 
accountable for the spill as he did not identify any 

procedures for cleaning and testing oil tanks or describe 
how PTC departed from any procedures nor did he cite 
to any codes or statutes or explain how PTC may have 
violated them. 

PTC further alleges that between the time it performed 
the cleaning and testing and the oil spill, ECC, Original, 
and plaintiff had access to the oil tank. However, without 
any discovery or depositions. PTC does not have any 
information about what may have occurred after it tested 
the oil tank. In addition, PTC filed a third-party complaint 
against Original, the company that filled the oil tank with 
#2 oil and which may have information pertinent to the 
cause of the oil spill. Since there are triable questions of 
fact, plaintiff's branch of the motion for partial summary 
judgment on its first cause of action pursuant to section 
181 of Navigation Law must be denied. 

Plaintiff further argues that even if it was partially 
responsible for the oil spill, it would still be entitled to 
partial summary judgment on its second cause of action 
pursuant to section 176 (8) of the Navigation Law. 
Section 176 (8) provides [*9]  that "every person 
providing cleanup, removal of discharge of petroleum or 
relocation of persons pursuant to this section shall be 
entitled to contribution from any other responsible party" 
(Nav. Law § 176[8]). However, because no discovery 
was completed before plaintiff filed its motion, whether 
plaintiff is entitled  [**7]  to contribution cannot be 
determined at this time. Therefore, this branch of 
plaintiff s motion must also be denied. 

Plaintiff also moves for partial summary judgement as to 
liability on its third cause of action for breach of contract. 
Plaintiff alleges that ECC breached their contract by 
failing to properly install, service, maintain, inspect or 
handle plaintiff's heating system. "The elements of a 
breach of contract claim are formation of a contract 
between the parties, perfonnance by the plaintiff, the 
defendant's failure to perform, and resulting damage" 
(Flomenbaum v New York Univ., 71 AD3d 80, 91, 890 
N.Y.S.2d 493 [1st Dept 2009], affd 14 NY3d 901, 929 
N.E.2d 403, 903 N.Y.S.2d 339 [2010]). However, 
plaintiff fails to establish a breach as the Agreement 
does not state that ECC is responsible for the oil tank. 
Section 18 of the Agreement states, "It is understood 
and agreed that this agreement. . . does not include any 
repairs or alterations to the Owners existing apparatus 
which specifically includes but not [*10]  limited thereto . 
.. fuel tanks" (Agreement, § 18). Section 24 of the 
Agreement provides as follows: 

"IT IS UNDERSTOOD AND AGREED BY AND 
BETWEEN THE OWNER AND [ECC] THAT THIS 
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CONTRACT DOES NOT INCLUDE THE 
REMOVAL. REPLACEMENT, UPGRADE OR 
REPAIRING OF THE EXISTING OIL TANK. IT IS 
FURTHER UNDERSTOOD AND AGREED THAT 
THE OWNER SHALL (BE) SOLELY 
RESPONSIBLE FOR THE TANK IN IT[S] 
CONDITION" 

(Agreement, § 24). The plain language of the 
Agreement states that the owner, here plaintiff, is 
responsible for the condition of the oil tank, and that 
ECC is not responsible for the oil tank. Therefore, that 
portion of plaintiff s motion for partial summary judgment 
as against ECC for breach of contract must be denied. 

 [**8]  Plaintiff also moves for summary judgment as 
against defendants on its fourth and fifth causes of 
action for common law negligence and declaratory 
judgement respectively. On a cause of action for 
negligence that is premised on acts performed by a 
defendant pursuant to a contract, the plaintiff must 
establish that the defendant violated a legal duty 
separate and independent of the contract (see Clark-
Fitzpatrick, Inc. v Long Island Rail Road Co., 70 NY2d 
382, 516 N.E.2d 190, 521 N.Y.S.2d 653 [1987]). 
"Declaratory judgment is a remedy that may be granted 
as to the rights and other legal relations of [*11]  the 
parties to a justiciable controversy whether or not further 
relief is or could be claimed" (CPLR 3001). Plaintiff 
argues that there are no disputed issues of fact to be 
tried as to the negligence and declaratory judgment 
claims. However, as previously stated, there are issues 
of fact and the motion is premature as no discovery had 
been completed before plaintiff filed its motion. 
Therefore, that portion of plaintiff's motion for partial 
summary judgement on its negligence and declaratory 
judgment causes of action as against defendants must 
be denied. 

 
Cross-Motions For Sanctions 

Pursuant to CPLR 3126 and the common law doctrine 
of spoliation. ECC cross moves for an order striking 
plaintiff's complaint and PTC cross moves for an order 
dismissing the action and all cross claims as against it. 
"Spoliation is the destruction of evidence" (Kirkland v 
New York City Hous. Auth., 236 AD2d 170, 173, 666 
N.Y.S.2d 609 [1st Dept 1997]). "Under the common-law 
doctrine of spoliation, when a party negligently loses or 
intentionally destroys key evidence, the responsible 
party may be sanctioned under CPLR 3126" (Samaroo v 
Bogopa Serv. Corp., 106 AD3d 713, 714, 964 N.Y.S.2d 
255 [2d Dept 2013] [internal citations and quotation 

marks omitted]). "Spoliation sanctions are appropriate 
where a litigant, intentionally or negligently, disposes of 
crucial items of evidence involved in an accident 
before [*12]  his or her adversary had an opportunity to 
inspect them" (Abar v Freightliner Corp., 208 AD2d 999, 
1001, 617 N.Y.S.2d 209, [3d Deptl994] [internal citations 
 [**9]  omitted]; see also Hennessey v Restaurant 
Assoc., Inc., 25 AD3d 340, 807 N.Y.S.2d 349 [1st Dept 
2006]). "The Supreme Court has broad discretion in 
determining what, if any, sanction should be imposed for 
spoliation of evidence" (Lentz v Nic's Gym, Inc., 90 
AD3d 618, 618, 933 N.Y.S.2d 875 [2d Dept 2011]). 

In support of their respective cross motions, defendants 
argue that the property's oil tank constitutes a key piece 
of evidence that plaintiff destroyed before defendants 
had an opportunity to inspect it, which completely 
deprived them of the ability to defend themselves in this 
action. "The party requesting sanctions for spoliation 
has the burden of demonstrating that a litigant 
intentionally or negligently disposed of critical evidence, 
and fatally compromised its ability to prove its claim or 
defense" (Morales v City of New York, 130 AD3d 792, 
793, 13 N.Y.S.3d 548 [2d Dept 2015] [internal citations 
and quotation marks omitted]). "However, striking a 
pleading is a drastic sanction to impose in the absence 
of willful or contumacious conduct and, thus, the courts 
must consider the prejudice that resulted from the 
spoliation to determine whether such drastic relief is 
necessary as a matter of fundamental fairness" (id. at 
794 [internal citations and quotation marks omitted]). 
Here, it would be premature for the court to impose the 
sanctions requested [*13]  without giving plaintiff and 
defendants an opportunity for discovery to see whether 
plaintiff's destruction of the tank actually deprives 
defendants of their ability to defend themselves in this 
action. Therefore, the branches of the cross motions of 
ECC and PTC based on CPLR 3126 and the common 
law doctrine of spoliation are denied without prejudice. 

 
Plaintiff's Motion for a Default Judgment and PTC's 
Cross-Motion to Compel Acceptance of its Answer 

Plaintiff moves for a default judgment as against PTC 
for its failure to serve an answer. PTC opposes plaintiff's 
motion for a default judgment as against it and cross-
moves pursuant to CPLR 2004 and CPLR 3012 (d) to 
compel plaintiff to accept late service of its answer. 
CPLR 2004 states "[e]xcept where otherwise expressly 
prescribed by law, the court may extend the  [**10]  time 
fixed by any statute, rule or order for doing any act, 
upon such terms as may be just and upon good cause 
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shown, whether the application for extension is made 
before or after the expiration of the time fixed." CPLR 
3012 (d) provides "[u]pon the application of a party, the 
court may extend the time to appear or plead, or compel 
the acceptance of a pleading untimely served, upon 
such terms as may be just and upon a showing of [*14]  
reasonable excuse for delay or default." PTC has 
provided a reasonable excuse for its delay. PTC alleges 
that it never received a copy of the complaint because 
although plaintiff mailed a copy to 236 Butler Street 
Brooklyn, NY 11217, PTC did not occupy this premises 
after plaintiff commenced this action on June 5, 2017 
(see Larkin affirmation, exhibit K, ¶ 19). PTC further 
alleges that it learned of the action through ECC's 
counsel, submitted its answer, and plaintiff never 
rejected the answer. Also. plaintiff has not opposed this 
branch of PTC's cross motion. Therefore, that portion of 
plaintiff's motion for a default judgment as against PTC 
must be denied and that portion of PTC's cross motion 
pursuant to CPLR 2004 and CPLR 3012 (d) to compel 
plaintiff to accept late service of its answer must be 
granted. 

Any remaining arguments not addressed above have 
been considered and found to be unpersuasive. 

 
CONCLUSION 

Accordingly, it is hereby 

ORDERED that plaintiff's summary judgment motion is 
denied in its entirety; and it is further 

ORDERED that the cross motions of defendant Efficient 
Combustion and Cooling Corp. pursuant to CPLR 3126 
and the common law doctrine of spoliation to strike the 
complaint are denied without prejudice; [*15]  and it is 
further 

ORDERED that defendant Petroleum Tanks Cleaners 
Ltd.'s cross motion pursuant to CPLR 2004 and CPLR 
3012 (d) to compel plaintiff to accept late service of its 
answer is granted, and the motion is otherwise denied; 
and it is further 

ORDERED that the parties shall appear for a 
compliance conference on January 17, 2019 at 9:30 
AM. 80 Centre St. Room 320. 

Dated: December 10, 2018 

ENTER: 

/s/ Paul A. Goetz 

J.S.C. 
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 [**489]   [*1477]  Appeal from a judgment of the 
Supreme Court, Onondaga County (Anthony J. Paris, 
J.), entered November 3, 2017. The judgment, among 
other things, awarded plaintiffs money damages as 
against defendant. 

It is hereby ORDERED that the judgment so appealed 
from is unanimously affirmed without costs. 

Memorandum: Plaintiffs commenced this action seeking 
damages for, inter alia, breach of a Remediation 
Agreement (Agreement) pursuant to which defendant 
took responsibility for addressing petroleum 
contamination that existed at a marina. Plaintiffs 
purchased the marina in 2002 from an affiliate of 
defendant; defendant served as the mortgage lender for 
the transaction. At the time of the sale, all parties were 
aware that the marina had been contaminated by 
petroleum spills and that the New York State 
Department of Environmental Conservation (DEC) 
would require remediation of the site. Thus, as part of 
the sale, and as an inducement to plaintiffs to [***2]  
 [*1478]  purchase the property, the parties executed 
the Agreement. The Agreement required defendant to 
enter into a Voluntary Cleanup Agreement (VCA) with 
the DEC to remediate the environmental damage from 
the petroleum contamination "as soon as possible" and 
to  [**490]  "diligently pursue" the VCA's tasks "through 
completion." The Agreement also required plaintiffs to 
give 30 days' written notice to defendant prior to seeking 
damages for defendant's failure to perform. 

Defendant did not complete the remediation work until 
May 2014. In their cause of action for breach of the 
Agreement, plaintiffs alleged that defendant's lack of 
diligence in completing the remediation caused plaintiffs 
significant economic damages in the form of, inter alia, 
lost profits. Defendant moved for summary judgment 
seeking, inter alia, dismissal of the cause of action for 
breach of the Agreement, and Supreme Court denied 
the motion. We dismissed a prior appeal from the order 
denying that motion inasmuch as the order was 
subsumed in the subsequently entered judgment 
(Henderson Harbor Mariners' Mar., Inc. v I.F.S. Lisbon, 
159 AD3d 1447, 70 N.Y.S.3d 109 [4th Dept 2018]). 

The matter proceeded to trial and the jury returned a 
verdict, inter alia, finding defendant liable to plaintiffs for 
breach of the Agreement and awarding plaintiffs [***3]  
damages of $1.1 million for, among other things, 
plaintiffs' lost profits. Defendant appeals from the 
judgment entered on the jury's verdict. 

We reject defendant's contention that the court erred in 
denying its motion for summary judgment dismissing 
plaintiffs' cause of action for breach of the Agreement. 
We conclude that, contrary to defendant's contention, 
the second amended complaint adequately states a 
cause of action for breach of the Agreement 
 [****2] (see generally JP Morgan Chase v J.H. Elec. of 
N.Y., Inc., 69 AD3d 802, 803, 893 N.Y.S.2d 237 [2d 
Dept 2010]). Moreover, even assuming, arguendo, that 
defendant met its initial burden on the motion, we 
conclude that the court properly determined that 
plaintiffs raised issues of fact with respect to whether 
they provided written notice to defendant as a condition 
precedent to suit and whether defendant failed to 
perform its obligations under the Agreement (see 
generally Zuckerman v City of New York, 49 NY2d 557, 
562, 404 N.E.2d 718, 427 N.Y.S.2d 595 [1980]). We 
reject defendant's contention that the Agreement limited 
plaintiffs' damages to the cost of third-party claims 
arising from the site contamination and the cost of 
corrective action. The Agreement contained no such 
limitation of damages provision (cf. Metropolitan Life Ins. 
Co. v Noble Lowndes Int'l, 192 A.D.2d 83, 87, 600 
N.Y.S.2d 212 [1st Dept 1993], affd 84 NY2d 430, 643 
N.E.2d 504, 618 N.Y.S.2d 882 [1994]). 

 [*1479]  Contrary to defendant's further [***4]  
contention, the court did not abuse its discretion in 
denying defendant's motion pursuant to CPLR 3126 to 
preclude the testimony of plaintiffs' expert forensic 
economist on the ground that plaintiffs' expert disclosure 
was insufficient (see generally Rivera v Montefiore Med. 
Ctr., 28 NY3d 999, 1002, 41 N.Y.S.3d 454, 64 N.E.3d 
274 [2016]). Defendant failed to establish that there was 
an intentional or willful failure to disclose by plaintiffs 
and that it was prejudiced by plaintiffs' allegedly 
deficient response to its demand for expert disclosure 
(see Sisemore v Leffler, 125 AD3d 1374, 1375, 3 
N.Y.S.3d 530 [4th Dept 2015]). 

We reject defendant's contention that the trial court 
erred in denying its motion to set aside the verdict and 
for judgment in its favor on the issue of, inter alia, the 
damages awarded for plaintiffs' lost profits. Contrary to 
defendant's contention, we conclude that plaintiffs' lost 
profits were within "the contemplation of both parties, at 
the time they made the contract, as the probable result 
of the  [**491]  breach of it" (Whitmier & Ferris Co. v 
Buffalo Structural Steel Corp., 104 AD2d 277, 279, 482 
N.Y.S.2d 927 [4th Dept 1984], affd 66 NY2d 1013, 489 
N.E.2d 1288, 499 N.Y.S.2d 386 [1985]; see Ashland 
Mgt. v Janien, 82 NY2d 395, 403, 624 N.E.2d 1007, 604 
N.Y.S.2d 912 [1993]). Although HN1[ ] "[d]amages 
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resulting from the loss of future profits are often an 
approximation" (Ashland Mgt., 82 NY2d at 403), we 
further conclude that plaintiffs established their 
damages here with reasonable certainty and without 
undue speculation (see id.). 

We have reviewed defendant's remaining contentions 
and conclude that they [***5]  lack merit. 

Entered: November 9, 2018 
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(Dkt. Nos. 40, 42) and the Court heard oral argument as to both motions on October 29, 2018. At the start of oral
argument, the Court noted that a jury trial had not been requested in the complaint, amended complaint, answer or

affidavits filed in connection with the notice of removal. 1  Counsel indicated that they were unsure as to whether their
clients sought a jury trial. The Court instructed counsel to confer with their clients and each other, and to submit a
letter stating whether they requested a jury trial. On November 27, 2018, counsel for plaintiff sent a letter to the Court
confirming that a jury demand had not been filed and stating that neither party intended to seek a jury trial. Thus, the
trial in this matter will proceed as a non-jury trial before this Court.

RELEVANT FACTS

*2  This case involves a contiguous piece of property located at 51 Webster Street and 68 Main Street, Tonawanda, New

York (the “Site”). 2  For reference, the parties divide the Site into three parcels, which they refer to as the west parcel,
the central parcel, and the east parcel. Over the years, the central and east parcels housed gas stations, and a greasing
pit or “lubritorium” was located on the central parcel. Underground storage tanks for gasoline have been found on the
central and east parcels. From 1957 to 1967, Richfield Oil Corporation, the predecessor to Atlantic Richfield, leased the
central and east parcels and operated a gas station there. Eventually, the northern half of the east parcel merged with 68
Main Street, which is now known as the Riviera Theatre. The southern half of the east parcel eventually merged with
51 Webster Street. Plaintiff currently owns 51 Webster Street and operates a medical office and parking lot there. The
complaint alleges that during the time period Richfield Oil occupied the property, the tanks, pumps or piping leaked and
discharged petroleum into the soil and ground water.

In 2011, the New York State Department of Environmental Conservation (“DEC”) oversaw the remediation of ground
contamination found at 68 Main Street. During that process, the DEC determined that contamination continued off
of the property at 68 Main Street and onto the property at 51 Webster Street. Pursuant to the DEC’s request, plaintiff
conduced its own investigation of petroleum impacted soils and groundwater at 51 Webster Street. In 2017, plaintiff
remediated contamination found in the southern portion of the east parcel. Plaintiff alleges that Richfield Oil caused
the contamination during their prior lease of the property and, as a result, defendant is liable for the remediation costs
plaintiff has and will continue to incur there. The causes of action asserted in the complaint include violations of the
New York State Navigation Law and common law claims of intentional continued trespass, public nuisance, private
nuisance, indemnification, contribution and declaratory relief.

DISCUSSION

Rules Governing Excerpt Testimony
The Federal Rules of Evidence permit opinion testimony by experts when the expert is “qualified as an expert by
knowledge, skill, experience, training, or education,” and “if scientific, technical or other specialized knowledge will
assist the trier of fact to understand the evidence or to determine the fact in issue.” See Fed. R. Evid. 702. To that end,
expert testimony is admissible where: (1) the testimony is based on sufficient facts or data; (2) the testimony is the product
of reliable principles and methods; and (3) the expert has reliably applied the principles and methods to the facts of the
case. Id.; Nimely v. City of New York, 414 F.3d 381, 396-97 (2d Cir. 2005). If the expert's testimony does not rest on
traditional scientific methods, the court may permit testimony “where a proposed expert witness bases her testimony on
practical experience rather than scientific analysis.” Davis v. Carroll, 937 F.Supp.2d 390, 412 (SDNY 2013).

In light of the liberal admissibility standards of the Federal Rules of Evidence, exclusion of expert testimony is warranted
only when the court finds “serious flaws in reasoning or methodology.” In re Fosamax Prods. Liab. Litig., 645 F.Supp.2d
164, 173 (SDNY 2009). Otherwise, if an expert's testimony falls within “the range where experts might reasonably differ,”
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1 “On any issue triable of right by jury, a party may demand a jury trial by serving the other parties with a written demand ...
no later than 14 days after the last pleading directing to the issue is served.” Fed. R. Civ. P. 38(b). Here, the civil cover sheet,
which was completed by defendant during the removal process, indicated that a jury trial had been demanded. However, “a
civil cover sheet that has not been served with the complaint naturally gives no notice of a jury demand necessary to meet the
requirements of Rule 38(b).” Favors v. Coughlin, 877 F.2d 219, 220 (2d Cir. 1989).

2 The facts discussed herein have been taken from the amended complaint, pleadings, expert reports, motions and all other
filings and representations made by the parties.

3 Defendant also moved to strike the portion of plaintiff’s counsel’s declaration in support of the motion to exclude that included
a picture of 68 Main Street on the basis that it incorrectly depicted the location of five underground storage tanks removed
from the Site in 2014. It is anticipated that, at trial, each party will offer photographs and maps depicting the location of
the underground storage tanks as well as the remediation process. The Court will consider all of the photographs, maps and
other related evidence at that time. The map included in plaintiff’s counsel’s declaration has not been relied on by the Court
in determining the instant motions and there is no basis to strike it.

End of Document © 2019 Thomson Reuters. No claim to original U.S. Government Works.
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Opinion By:  [*1] SEGGOS 

 
Initial Decision: 

Lisa A. Wilkinson, Administrative Law  Judge 

DEFAULT  SUMMARY REPORT 

DEC Case No. R6-20170926-55 

Appearances: 

- Thomas S. Berkman, Deputy Commissioner and General Counsel (Randall C. Young,  [*7]  Regional Attorney, of 
counsel), for staff  of the Department of Environmental Conservation 

- No appearance for respondent Laurie LaFrance. 

Procedural History 

Respondent Laurie LaFrance (respondent) is the owner of property located at 7190 State Route 3 in the hamlet  of 
Cranberry Lake, Town of Clifton, St. Lawrence County (Site) . On May 3, 2018, staff  of the New York State 
Department of Environmental Conservation (Department) served respondent with a notice of hearing  and 
complaint dated May 3, 2018 (complaint), alleging violations of sections 173 and 176 of the New York Navigation 
Law  for discharging  petroleum  at the Site  and failing to contain the discharge. 

The complaint seeks an order of the Commissioner (1) finding respondent in violation of Navigation Law  §§ 173 
and 176, and (2) imposing a civil penalty  in the amount of one thousand five hundred dollars  ($ 1,500), 
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apportioned as follows: $ 500 for violating  Navigation Law  § 173 by discharging  petroleum;  and $ 1,000 for 
violating  Navigation Law  § 176 by failing to contain the discharge. 3 

Department staff  served the notice of hearing  and complaint on respondent at her residence at 299 Aviation Road, 
Queensbury, New [*8]  York 12804-1028 by certified mail on May 3, 2018 (see affidavit of April L. Sears, sworn  to 
May 10, 2018 [Sears Aff]). The notice of hearing  and complaint were delivered on May 7, 2018, and the receipt 
was returned signed by Colin Fraser, whom Mr. Young attests, upon information and belief, is respondent's son-in-
law (affidavit of Randall C. Young sworn  to June 26, 2018 [Young affidavit], PP 14-16). The notice of hearing  
informed respondent that an answer was due within 20 days, and that a pre-hearing  conference was scheduled  for 
May 23, 2018 at the Department's offices at 317 Washington Street, Watertown, New York at 1:30 p.m. 
Respondent did not appear at the pre-hearing  conference and did not answer the complaint within 20 days as 
required pursuant to 6 NYCRR 622.4(a). 

Pursuant to section 622.15 of 6 NYCRR, Department staff  moved for a default judgment  on June 27, 2018, and 
served respondent with a notice of motion and motion dated the same day (Motion). Department staff's  motion 
papers  included a notice of motion and motion, an affidavit from Randall C. Young, Region 6 Regional Attorney, 
with two exhibits, and an affidavit of service  (affidavit of service  of April Sears,  [*9]  sworn  to June 27, 2018). 
Staff  also submitted a copy of the notice of hearing  and complaint to which eight exhibits were attached and an 
affidavit of service  (affidavit of April Sears, sworn  to May10, 2018). A list of exhibits is attached to this report. 

Ms. LaFrance did not respond to Department staff's  motion. As set forth below, this report recommends that the 
Commissioner grant Department staff's  motion. 

Default  Provisions 

In accordance with section 622.4(a) of 6 NYCRR, a respondent upon whom a complaint has been served must file 
an answer to the complaint within twenty days of the date of such service. Upon a respondent's failure to answer a 
complaint or failure to appear for a pre-hearing  conference or hearing, Department staff  may make a motion to an 
ALJ for a default judgment.  Such motion must contain: (i) proof of service upon respondent of the notice of hearing  
and complaint; (ii) proof of respondent's failure to appear or to file a timely answer; and (iii) a proposed order (see 6 
NYCRR 622.15[b][1] - [3]). 

As the Commissioner has held, "a defaulting respondent is deemed to have admitted the factual allegations of the 
complaint and all reasonable inferences [*10]  that flow from them [citations omitted]" (Matter of Alvin Hunt, d/b/a 
Our Cleaners, Decision and Order of the Commissioner, July 25, 2006, at 6). In addition, in support of a motion for 
a default judgment,  staff  must "submit some proof of facts sufficient to support the claims charged in a complaint" 
(Matter of Greene Technologies Inc., Ruling of the Commissioner, November 10, 2016, at 3; see also Matter of 
American Auto Body & Recovery Inc., Ruling of the Commissioner, July 2, 2015, at 3; Matter of Queen City Recycle 
Center, Inc., Decision and Order of the Commissioner, December 12, 2013, at 3). Staff  is required to support their 
motion for a default judgment  with enough facts to enable the ALJ and the Commissioner to determine that staff  
has a viable claim (see Matter of Samber Holding Corp., Order of the Commissioner, March 12, 2018, at 1 [citing 
Woodson v Mendon Leasing Corp., 100 NY2d 62, 70-71 (2003)] see also State v Williams, 44 AD3d 1149, 1151-
1152 [3d Dept 2007] and CPLR 3215[f]). Department staff's  motion papers  are sufficient to state a claim and to 
support staff's  request for a determination [*11]  of liability on the part of respondent and an assessment of a civil 
penalty.  

Findings of Fact 
1. Respondent Laurie LaFrance owns the property located at 7190 State Route 3, Cranberry Lake, in the Town 
of Clifton, St. Lawrence County (Site)  (Young Affidavit P 4; complaint, Exhibits 1 and 2.) 
2. The Site  is located between State Highway 3 and the waters of Cranberry Lake (Young Affidavit P 5) and is 
the site  of a former marina  (complaint P 4). 
3. A photograph  of a drum  located on the Site  on or about July 19, 2017 shows oil coating the sides of the 
drum  and staining the ground at the base of the drum  (complaint P 11). 
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4. As of July 22, 2017, waste oil was leaking  from a drum  and oily rags left outside at the site  (complaint P 
10). 

5. By letter dated July 25, 2017, Matthew W. Duffany, an Environmental Engineer in the Department's Region 6 
office, advised respondent that the contents of one drum  located on respondent's property behind a chain link 
fence were "leaking  onto the ground," and that she was responsible as the owner of the property for having the 
contents of the drums  on the property characterized, properly disposing of the drums,  and addressing  any 
associated impacts [*12]  to ground water if applicable. Mr. Duffany also advised respondent that if she failed 
to complete the work to remove the drums  and address any impacts, the Department would retain a contractor  
and seek reimbursement. (Complaint, Exhibit 4.) 
6. By letter dated September 1, 2017, Mr. Duffany advised respondent that Department staff  had made several 
attempts to contact her at the phone number she provided and asked that she call staff  to discuss the 
requirements to remediate  the situation. Mr. Duffany reiterated that the State would seek reimbursement if it 
incurred costs. (Complaint, Exhibit 5.) 
7. Department staff  referred the matter for enforcement on September 25, 2017 after respondent failed  to 
remove the drum  and contaminated   soils  or grant Department staff  access to the property (Young Affidavit 
P 10). 
8. Randall Young, Region 6 Regional Attorney, advised respondent by letter dated October 11, 2017, that the 
Division of Environmental Remediation had referred the matter for enforcement, provided a consent order for 
respondent to execute, and requested a response by October 27, 2017 (complaint Exhibit 6). 

9. Service of the notice of hearing  and complaint dated May 3, 2018 was made [*13]  by certified mail and was 
received by Colin R. Fraser on May 7, 2018 (Sears Affidavit P B and C). 

10. The notice of hearing  notified respondent that a pre-hearing  conference was scheduled  for May 23, 2018 
at 1:30 p.m. at the Department's Region 6 offices located at 317 Washington Street, Watertown, New York 
(Young Affidavit P 17). Respondent failed to answer the complaint, and did not appear at the pre-hearing  
conference. (Id. PP 19 and 20.) 
11. Service of the motion for a default judgment  was made by first class mail on June 27, 2018 (affidavit of 
April Sears sworn  to June 27, 2018 [Sears Aff 2] P B). As of the date of this report, respondent has not replied 
to the motion. 

12. Randall Young, Region 6 Regional Attorney, submitted an affidavit in support of the motion for default 
judgment.  He is personally familiar with the proceedings in this matter and has seen the property at 7190 State 
Route 3, Cranberry Lake, Town of Clifton, New York while spending time in the hamlet  of Cranberry Lake and 
boating on Cranberry Lake. Mr. Young is aware of remedial actions taken at the Site  and other facts relevant 
to this matter through discussions with Department staff  and review of the Department's [*14]  files. (Young 
Affidavit P 4.) 
13. Respondent failed to answer the complaint, failed to appear for the pre-hearing  conference on May 23, 
2018, and failed to respond to Department Staff's  motion for a default judgment  (Young Affidavit PP 18-20). 

Discussion 

Section 173 of the Navigation Law  prohibits the discharge of petroleum.  Section 176 of the Navigation Law  
provides that any person discharging  petroleum  in the manner prohibited by Section 173 shall immediately 
undertake to control such discharge. An owner of contaminated  property who has control over activities occurring 
on the property, and reason to believe that petroleum  products are stored there, may be liable as a discharger (see 
State of New York v Green, 96 NY2d 403, 407 [2001]). Proof of fault is not a predicate to liability (see id.). 

Department staff's  motion was accompanied by an affidavit from Randall Young, Region 6 Regional Attorney. Mr. 
Young is familiar with the property, the remedial work done at the property and the Department's files in this matter. 
He has also discussed the matter with Department staff  (Young Affidavit P 4). According to Mr. Young, a business 
known [*15]  as Emporium Marina  formerly operated at the Site  and, upon information and belief, respondent's 
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husband William LaFrance operated Emporium Marina  prior to his death in January 2010 (Young Affidavit P 5). 
Thus, respondent had reason to know that drums  were stored on the Site  and that the drums  contained petroleum  
products. 

Department staff's  motion papers  include letters from Department staff  to respondent that demonstrate staff's  
attempts to resolve the alleged violations. Department staff  wrote to respondent at her residence on July 25, 2017, 
requesting that she remove the leaking  drum  and contaminated  soils,  or provide Site  access to Department staff  
and State contractors  so they could address the discharge (see complaint, Exhibit 4). Staff  wrote a second letter to 
respondent on September 1, 2017, after she failed to remove the drum  and contaminated  soils,  or grant staff  
access to the Site  (see complaint, Exhibit 5). Staff  noted that it was under the impression, based on an initial 
conversation with respondent, that respondent was working with an environmental contractor  and that staff  had 
made several subsequent, unsuccessful attempts to contact respondent at the phone [*16]  number she provided. 
On October 11, 2017, Mr. Young sent respondent a proposed consent order alleging violations of the Navigation 
Law  (see complaint Exhibit 6). Respondent did not execute the consent order. On or about December 4, 2017, a 
contractor  hired by respondent removed the drum  and contaminated  soils  from the Site  (see Young Affidavit P 
12; complaint, Exhibit 8). 

Department staff's  papers included a photograph  of the drum  at the Site  as of July 19, 2017 and a similar 
photograph  taken on September 14, 2017 showing no changes in Site  conditions (see complaint, Exhibits 3 and 
7). Department staff  also submitted a copy of the report dated March 1, 2018 prepared by NRC NY Environmental 
Services. Inc. for Laurie LaFrance for NYSDEC Spill  Number 1704032 (see complaint, Exhibit 8). According to the 
report, NRC provided spill  closure services, including the remediation of petroleum  impacted soil,  at the former 
Emporium Marine located at 7190 State Route 3 in Cranberry Lake on December 4, 2017 (complaint, Exhibit 8 at 
1). The report explains that a spill  occurred as a result of a 55-gallon poly drum  failure, and approximately one-
gallon of petroleum  was released ( [*17]  Id.). 

Department staff's  submissions establish that a discharge of petroleum  occurred at the Site,  and that respondent 
failed  to contain the discharge in a timely manner. As the owner of the property where the discharge occurred, 
respondent is a responsible party under the Navigation Law  (State of New York v Green, 96 NY2d 403, 407). The 
record also shows that Department staff  served respondent with the notice of hearing  and complaint and that 
respondent failed  to file an answer to the complaint and failed to appear at a pre-hearing  conference scheduled  
for May 23, 2017. In addition, respondent was served with the motion for default judgment  on June 27, 2018 and 
failed to respond. 

Section 192 of the Navigation Law  provides for a civil penalty  of up to $ 25,000 per day for each violation of the 
provisions of article 12 of the Navigation Law.  Mr. Young states in his affidavit that in his experience, Department 
staff  would generally seek a penalty substantially greater than $ 1,500 for a discharge of petroleum  to the 
environment and provided a copy of DEE-22 showing that a spill  to a sump, which is not a discharge to the 
environment, has a penalty [*18]  range of $ 2,500 to $ 7,500 (Young Affidavit P 21). Mr. Young states the 
proposed penalty takes into account mitigating factors, including that the marina  operated by respondent's 
husband at the Site  is no longer in business, and that respondent had the contractors  take actions beyond 
addressing  the violations alleged by staff,  including the removal of drums  and a tank that were not subject to this 
enforcement action  (Id. P 22). A penalty is warranted here given the effort Department staff  had to expend over 
several months to have respondent remediate  the spill.  The requested penalty is far below the statutory penalty 
and below the penalty ranges in DEE-22 for less serious violations. Department staff  is entitled to a default 
judgment  in this matter pursuant to section 622.15 of 6 NYCRR. 

Recommendations 

Based upon the foregoing, the Commissioner should issue an order: 
1. Granting Department staff's  motion for default,  and finding respondent in default  pursuant to 6 NYCRR 
622.15; 
2. Holding respondent in violation of section 173 of the Navigation Law  for discharging   petroleum  at the Site;  
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3. Holding respondent in violation of section 176 of the Navigation Law  for failing [*19]  to contain the 
discharge; and 
4. Directing respondent to pay a civil penalty  of one thousand five hundred ($ 1,500) dollars.  

/s/ 
Lisa A. Wilkinson 
Administrative Law  Judge 

Dated: Albany, New York 
August 8, 2018 

Opinion 
 
 

Basil Seggos, Commissioner 

ORDER 

DEC Case No. R6-20170926-55 

This administrative enforcement proceeding addresses allegations by staff  of the New York State Department of 
Environmental Conservation (Department) that respondent Laurie LaFrance violated Navigation Law  §§ 173 and 
176 as a result of the discharge of petroleum  from a drum  on property that respondent owns at 7190 State Route 3 
in the hamlet  of Cranberry Lake, Town of Clifton, St. Lawrence County (site) . The site  is the location of a former 
marina  situated contiguous to Cranberry Lake. 

Administrative Law  Judge (ALJ) Lisa A. Wilkinson of the Department's Office of Hearings and Mediation Services 
was assigned to this matter and prepared the attached default  summary report, which I adopt as my decision in this 
matter, subject to my comments below. 

As set forth in the ALJ's default  summary report, respondent failed  to file an answer to the complaint served by 
Department staff  in this matter and failed to appear at a pre-hearing  conference scheduled  for May 23, 2018 ( see 
Default  Summary Report at 4 [Finding of Fact No. 10]). 

On June 27, 2018, Department staff  served a motion for default judgment  upon [*2]  respondent. An affidavit in 
support of the motion submitted by Region 6 Regional Attorney Randall C. Young sworn  to June 26, 2018 (Young 
Affidavit) was included with staff's  papers. 

As a consequence of respondent's failure to answer or appear in this matter, the ALJ recommends that Department 
staff's  motion for a default judgment  be granted (see Default  Summary Report at 6). I concur that staff  is entitled 
to a judgment on default  pursuant to 6 NYCRR 622.15. The pleadings and the papers submitted with, and in 
support of the motion, provide enough facts to enable me to determine that petroleum  was discharged at the site  
and that respondent failed  to adequately contain the discharge until considerably after the discharge occurred (see 
e.g. Young Affidavit PP 8-12). As noted in the Draft Summary Report, as of July 22, 2017, waste oil was leaking  
from a drum  and oily rags were left outside at the site  (see Default  Summary Report, at 3 [Finding of Fact No. 4]; 
see also Complaint dated May 3, 2018, P 10). 

Section 192 of the Navigation Law  establishes a penalty of twenty-five thousand dollars  ($ 25,000) for each 
offense of the Navigation Law.  Department staff  seeks a civil penalty  of [*3]  five hundred dollars  ($ 500) for 
violating  Navigation Law  § 173 (which prohibits the discharge of petroleum)  and one thousand dollars  ($ 1,000) 
for violating  Navigation Law  § 176 (which obligates a person discharging  petroleum  to immediately undertake to 
contain the discharge), for a total civil penalty  of one thousand five hundred dollars  ($ 1,500). 
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Department counsel states that Department staff  would generally seek a higher penalty for a discharge of 
petroleum  to the environment, but staff  took into account several mitigating factors in this case. These factors 
include that the marina  at the site  which had been operated by respondent's late husband is no longer in business, 
the discharge was "comparatively small," respondent engaged a contractor  to remediate  the site  (albeit after the 
enforcement action  was commenced), and respondent's contractor  undertook remedial actions that went beyond 
addressing  the violations alleged by staff  ("including the removal of drums  and a tank that were not subject to this 
enforcement action" ) (see Young Affidavit P 22; Default  Summary Report at 6). Based on this record, the 
requested penalty of one thousand five hundred dollars  ($ 1,500) is authorized [*4]  and appropriate. 

Although staff  has requested that the civil penalty  be paid within fifteen (15) days of the service of this order, 
based on my review of this matter I am providing some additional time for the payment of the civil penalty.  I hereby 
direct that respondent submit the civil penalty  to the Department within forty-five (45) days of service of this order 
upon respondent. 

NOW, THEREFORE, having considered this matter and being duly advised, it is ORDERED that: 
1. Department staff's  motion for a default judgment  pursuant to 6 NYCRR 622.15 is granted. By failing to 
answer the complaint or appear at the pre-hearing  conference, respondent Laurie LaFrance waived her right 
to be heard in this matter. 
2. Based on the pleadings and papers submitted with and in support of Department staff's  motion, respondent 
Laurie LaFrance is determined to have violated Navigation Law  § 173 as a result of a discharge of petroleum  
on property she owns located at 7190 State Route 3 in the hamlet  of Cranberry Lake, Town of Clifton, St. 
Lawrence County, New York and Navigation Law  § 176 by failing to contain the discharge. 

3. Within forty-five (45) days of service of this order upon [*5]  respondent Laurie LaFrance, respondent shall 
pay a civil penalty  in the amount of one thousand five hundred dollars  ($ 1,500) by certified check, cashier's 
check, or money order made payable to the New York State Department of Environmental Conservation. 
4. The penalty payment shall be sent to the following address: 

New York State Department of Environmental Conservation 
Region 6 
317 Washington Street 
Watertown, New York 13601-3787 
Attn. Randall Young, Esq. 

5. Any questions or other correspondence regarding this order shall be addressed to Randall Young, Esq. at 
the address indicated in paragraph IV of this order. 
6. The provisions, terms, and conditions of this order shall bind respondent Laurie La France, and her agents, 
successors and assigns in any and all capacities. 

/s/ 
Basil Seggos 
Commissioner 

Dated: Albany, New York 
September 12, 2018 

Attachment 
 
 

EXHIBIT LIST 

MATTER OF LAURIE LAFRANCE 

DEC CASE NO. R6-20170926-55 
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Affidavit of Randall C. Young 

The following exhibits were attached to the affidavit: 
1. Exhibit RY-1 - DEE-22: Petroleum Bulk Storage Inspection Enforcement Policy Penalty Schedule 
2. Exhibit RY-2 - Proposed Order Complaint dated May 3, 2018 

 [*6]    
The following exhibits were attached to the complaint: 

1. Exhibit 1 - Real property deed for 7190 State Route 3, town of Clifton, St. Lawrence County, Liber 1028, 
page 688 
2. Exhibit 2 - 2017 St. Lawrence County Real Property Tax roll for town of Clifton 
3. Exhibit 3 - Photograph of drum at Site 
4. Exhibit 4 - Letter from Matthew Duffany, P.E. Environmental Engineer, New York State Department of 
Environmental Conservation to Laurie LaFrance dated July 25, 2017 
5. Exhibit 5 - Letter from Matthew Duffany, P.E. Environmental Engineer, New York State Department of 
Environmental Conservation to Laurie LaFrance dated September 1, 2017 
6. Exhibit 6 - Letter from Randall C. Young, Regional Attorney, Region 6, New York State Department of 
Environmental Conservation to Laurie LaFrance dated October 11, 2017 
7. Exhibit 7 - Photograph dated September 14, 2017 of site and uncontained drum 
8. Exhibit 8 - Former Emporium Marine Spill Closure Services Report dated March 1, 2018. 
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Opinion By:  [*1] SEGGOS 

 
Initial Decision: 

Maria E. Villa,  [*8]  Administrative Law  Judge 

DEFAULT  SUMMARY REPORT 

DEC Case No. PBS.2-609724.5.2018 

Procedural History 

Staff  of the New York State Department of Environmental Conservation (Department) served respondent Prince 
Hall Foundation, Inc. (respondent) with a notice of hearing  and complaint, dated March 5, 2018, alleging a violation 
of ECL 17-1009 and its implementing regulation, 6 NYCRR 613-1.9(c), for failing to renew  the registration  of its 
petroleum  bulk storage  (PBS) facility located at 454 West 155th Street, New York, New York (facility) on or before 
October 6, 2009, the date on which its prior registration  expired.  The complaint seeks an order of the 
Commissioner: (i) finding respondent in violation of ECL 17-1009 and 6 NYCRR 613-1.9(c); (ii) assessing a civil 
penalty  in the amount of ten thousand dollars ($ 10,000); (iii) directing respondent to register its petroleum  bulk 
storage  facility within fifteen (15) days of the service of the Commissioner's order, remit the applicable registration  
fee, and submit a complete registration  application; and (iv) granting such other and further relief as the 
Commissioner shall deem just and appropriate. 
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Respondent is an active not-for-profit [*9]  corporation in the State of New York. Service of the notice of hearing  
and complaint upon respondent was made by personally serving the New York State Department of State on March 
5, 2018 (Motion for Default Judgment,  Exhibit C). Department staff  also provided additional service by sending the 
notice of hearing  and complaint to respondent by first class mail  on or about March 5, 2018. Id . Respondent failed 
to file an answer to the complaint, and failed to appear at a pre-hearing  conference scheduled  for April 10, 2018, 
as directed in the cover letter  and notice of hearing  served with the complaint (Motion for Default Judgment,  
Exhibit A). 

As stated in the notice of hearing,  on May 10, 2018, an adjudicatory hearing  was convened before administrative 
law  judge ("ALJ") Michael S. Caruso. Department staff  was represented by Deborah Gorman, Esq., Remediation 
Bureau, Office of General Counsel, New York State Department of Environmental Conservation, 625 Broadway, 
Albany, New York. No one appeared on behalf of respondent. 

ALJ Caruso noted for the record that respondent had failed to answer the complaint, failed to appear for the pre-
hearing  conference and failed to appear for the reconvened [*10]  adjudicatory hearing.  Department staff  moved 
orally for a default judgment  pursuant to 6 NYCRR 622.15. ALJ Caruso reserved on the oral motion, allowing the 
record to remain open for Department staff  to submit the documentation required by 6 NYCRR 622.15(b). On 
August 20, 2018, staff  submitted a written motion for a default judgment  with supporting papers. 1 Department 
staff  served the motion and supporting papers on respondent by first class mail  on August 20, 2018 (Affirmation  of 
Service of Deborah Gorman, dated August 20, 2018). 

Applicable Regulatory Provision 

Section 613-1.9. Registration.  2 (c) Renewal. Registration  must be renewed  every five years from the date of the 
last valid registration  certificate until the department receives written notice  and documentation from the facility 
owner [*11]  that the facility has been permanently closed in accordance with section 613-2.6(b), 613-3.5(b), or 
613-4.5(b) of this Part, or that ownership  of the facility has been transferred  in accordance with subdivision (d) of 
this section. 

Findings of Fact 

The following facts are found based upon the pleadings and papers submitted  with and in support of staff's  motion 
for a default judgment:  

1. Respondent Prince Hall Foundation, Inc. is the owner of a PBS facility having a capacity of over 1,100 gallons  
located at 454 West 155th Street, New York, New York (facility). PBS tank number 001 at the facility has a capacity 
of 2,000 gallons  and [*12]  is located underground. Motion for Default Judgment,  Exhibits E, F, and H. 
2. Respondent is an active not-for-profit corporation in the State of New York. Motion for Default Judgment,  Exhibit 
I. 
3. On September 10, 2004, Most Worshipful Prince Hall Grand Lodge of the Most Ancient and Honorable Fraternity 
of Free and Accepted Masons of the State of New York transferred  all right, title and interest in the facility to Prince 
Hall Foundation, Inc., the facility's current owner. Motion for Default Judgment,  Exhibit D. 

                                                 
1  The motion includes the affirmation  of Deborah Gorman, Esq., as Exhibit B ("Gorman Supporting Affirmation" ). The 
affirmation  is dated May 20, 2018, but includes attachments after that date. It is clear that the affirmation  date is a typographical 
error, but the affirmation  itself is supported by the attachments. Accordingly, the affirmation  has been considered on this 
motion. 
2  Effective October 11, 2015, 6 NYCRR 613-1.9 replaced 6 NYCRR 612.2, Registration  of Facilities, which read in part, "(a) 
Existing facilities. . . . (2) Registration  must be renewed  every five years from the date of the last valid registration  until the 
department receives written notice  that the facility has been permanently closed or that ownership  of the facility has been 
transferred. " ECL 17-1009(2) requires facility registrations  to be "renewed  every five years or whenever ownership  of a facility 
is transferred,  whichever occurs first." 
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4. Pursuant to a registration  application dated September 22, 2004, the Department issued PBS Certificate 
Number 2-609724 to Most Worshipful Prince Hall, the owner of the facility, on October 6, 2004, with an expiration 
date of October 6, 2009. The application and certificate identify the owner as "Most Worshipful Prince Hall." Motion 
for Default Judgment,  Exhibits E and F. 

5. On March 2, 2018, a search of the Department's PBS registration  database  revealed that respondent's 
registration  expired  on October 6, 2009 and, as of March 2, 2018, had not been renewed.  Motion for Default 
Judgment,  Exhibit A, Affirmation  of Deborah Gorman, Esq., dated March 5, 2018, PP 9-11; Exhibit [*13]  F. 
6. As of August 20, 2018, respondent had not registered the facility. Gorman Supporting Affirmation,  PP 9-10; 
Exhibit H. 
7. Respondent was served personally, on March 5, 2018, pursuant to section 306 of the Not-For-Profit Corporation 
Law, with a notice of hearing  and complaint dated March 5, 2018, alleging a violation of ECL 17-1009 and its 
implementing regulation, 6 NYCRR 613-1.9(c), together with a cover letter,  statement of readiness and supporting 
affirmation,  for failure to renew  the registration  of its PBS facility located at 454 West 155th Street, New York, 
New York on or before October 6, 2009, the date the prior registration  expired.  Consistent with CPLR 3215(g)(4), 
Department staff  also provided additional service by sending the notice of hearing  and complaint to respondent by 
first class mail  on or about March 5, 2018. Motion for Default Judgment,  Exhibit C. 

8. Respondent failed to file an answer to the complaint, failed to appear at a pre-hearing  conference scheduled  for 
April 10, 2018, as directed in the cover letter  and notice of hearing  served with the complaint, and failed to appear 
for the adjudicatory hearing  scheduled  in the matter on May 10, 2018, as directed [*14]  in the notices  of hearing. 
Gorman Supporting Affirmation,  PP 4-6. 

Discussion 

A respondent upon whom a complaint has been served must serve an answer within 20 days of receiving a notice 
of hearing  and complaint (see 6 NYCRR 622.4[a]). A respondent's failure to file a timely answer "constitutes a 
default  and a waiver of respondent's right to a hearing" (6 NYCRR 622.15[a]). In addition, attendance by a 
respondent at a scheduled  pre-hearing  conference or hearing is mandatory, "and failure to attend constitutes a 
default  and a waiver of the opportunity for a hearing" (6 NYCRR 622.8[c]; see also 6 NYCRR 622.15[a] ["A 
respondent's … failure to appear at the hearing or the pre-hearing  conference … constitutes a default  and waiver 
of respondent's right to a hearing"]). 

Upon a respondent's failure to answer  a complaint or failure to appear for a pre-hearing  conference or hearing, 
Department staff  may make a motion to an ALJ for a default judgment.  Such motion must contain: (i) proof of 
service upon respondent of the notice of hearing  and complaint; (ii) proof of respondent's failure to appear or to file 
a timely answer; and (iii) a proposed order (see 6 NYCRR 622.15[b][1]  [*15]  - [3]). 

As the Commissioner has held, "a defaulting respondent is deemed to have admitted the factual allegations of the 
complaint and all reasonable inferences that flow from them" (Matter of Alvin Hunt, d/b/a Our Cleaners, Decision 
and Order of the Commissioner, July 25, 2006, at 6 [citations omitted]). In addition, in support of a motion for a 
default judgment,  staff  must "provide proof  of the facts sufficient  to support the claim[s]" alleged in the complaint. 
Matter of Queen City Recycle Center, Inc., Decision and Order of the Commissioner, December 12, 2013, at 3. 
Staff  is required to support their motion for a default judgment  with enough facts to enable the ALJ and the 
Commissioner to determine that staff  has a viable  claim (see Matter of Samber Holding Corp., Order of the 
Commissioner, March 12, 2018, at 1 [citing Woodson v Mendon Leasing Corp., 100 NY2d 62, 70-71 (2003)] see 
also State v Williams, 44 AD3d 1149, 1151-1152 [3d Dept 2007] and CPLR 3215[f]). 

The record establishes that: (i) Department staff  served the notice of hearing  and complaint upon respondent; (ii) 
respondent failed  to file an [*16]  answer to the complaint and failed to appear at a pre-hearing  conference 
scheduled  for April 10, 2018, as directed in the cover letter  and notice of hearing  served with the complaint; and 
(iii) respondent failed  to appear for the adjudicatory hearing  scheduled  on May 10, 2018, as directed in the notices  
of hearing. Department staff  has submitted a proposed order (Motion for Default Judgment,  Exhibit J). Based upon 
the foregoing, the Department is entitled to a default judgment  in this matter pursuant to the provisions of 6 NYCRR 
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622.15. Staff  also served respondent with copies of the motion for default judgment  and supporting papers 
(Affirmation  of Service of Deborah Gorman, dated August 20, 2018 P 2). 

Department staff's  submissions in support of the motion for a default judgment  provide proof  of facts sufficient  to 
enable me to determine that staff  has a viable  claim that respondent failed  to renew  the registration  of its 
petroleum  bulk storage  facility located at 99 University Place, New York, New York on or before October 6, 2009, 
the date on which its registration  expired,  in violation of ECL 17-1009 (see Matter of Samber Holding Corp., Order 
of [*17]  the Commissioner at 1). Respondent was in violation of 6 NYCRR 613-1.9(c) from the effective date of the 
current part 613, October 11, 2015. 

Department staff  seeks a civil penalty  in the amount of ten thousand dollars ($ 10,000), and staff's  submissions 
on the motion for a default judgment  elaborate on the requested penalty, discussing the Department's Civil Penalty  
Policy, DEE-1, and administrative precedent relating to similar violations (Motion for Default Judgment,  Exhibit A, 
Complaint, at Wherefore Clause P II; Gorman Supporting Affirmation,  PP 14-19). 

Staff's  request for a civil penalty  in the amount of ten thousand dollars ($ 10,000) is consistent with the 
Department's penalty policy as well as applicable provisions of ECL article 71 and administrative precedent (see 
e.g. Matter of 12 Martense Associates LLC, Order of the Commissioner, December 19, 2011, at 2). 

In addition, respondent should be directed to correct the name of the corporation on the PBS application to reflect 
the legal name of the corporation as filed with the Department of State. 

Conclusion of Law 

By failing to renew  the registration  of its PBS facility located at 454 West 155th Street, New York,  [*18]  New York 
on or before October 6, 2009, the date the prior registration  expired,  respondent violated ECL 17-1009 and 6 
NYCRR 613-1.9(c). 

Recommendation 

Based upon the foregoing, I recommend that the Commissioner issue an order: 

1. Granting Department staff's  motion for default judgment,  holding respondent Prince Hall Foundation, Inc. in 
default  pursuant to the provisions of 6 NYCRR 622.15; 

2. Holding that respondent Prince Hall Foundation, Inc. violated ECL 17-1009 and 6 NYCRR 613-1.9(c) by failing to 
renew  the registration  of its PBS facility located at 454 West 155th Street, New York, New York on or before 
October 6, 2009, the date the prior registration  expired;  

3. Directing respondent Prince Hall Foundation, Inc. to submit to the Department, within fifteen (15) days of service 
of the Commissioner's order, a complete registration  application for the facility, including correction of the facility 
owner's corporate name,  together with the applicable registration  fees; 

4. Directing respondent Prince Hall Foundation, Inc. to pay a civil penalty  in the amount of ten thousand dollars ($ 
10,000) within fifteen (15) days of service of the Commissioner's order; and 

5. Directing [*19]  such other and further relief as he may deem just and appropriate. 

/s/ 
Maria E. Villa 
Administrative Law  Judge 

Dated: Albany, New York 
August 28, 2018 
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Opinion 
 
 

Basil Seggos, Commissioner 

ORDER 

DEC Case No. PBS.2-609724.5.2018 

This administrative enforcement proceeding addresses allegations by staff  of the New York State Department of 
Environmental Conservation (Department) that respondent Prince Hall Foundation, Inc. violated ECL 17-1009 and 6 
NYCRR 613-1.9(c) by failing to renew  the registration  of its petroleum  bulk storage  (PBS) facility on or before 
October 6, 2009, the date on which its prior registration  expired.  Respondent's facility is located at 454 West 155th 
Street, New York, New York, and includes an underground petroleum  bulk storage  tank with a capacity of 2,000 
gallons.  

Administrative Law  Judge (ALJ) Maria E. Villa of the Department's Office of Hearings and Mediation Services was 
assigned to this matter and prepared the attached default  summary report, which I adopt as my decision in this 
matter, subject to my comments below. 

As set forth in the ALJ's default  summary report, respondent failed  to file an answer to the complaint served by 
Department staff  in this matter, failed to appear at a pre-hearing  conference scheduled  for April 10, 2018, and 
failed to appear for the adjudicatory hearing  scheduled  [*2]  for May 10, 2018 (see Default  Summary Report at 3 
[Finding of Fact No. 8]). At the May 10, 2018 adjudicatory hearing,  Department staff  made an oral motion for a 
default judgment  before ALJ Michael Caruso. ALJ Caruso reserved on the motion, and Department staff  later 
submitted a written motion for default judgment  with supporting papers which was considered by ALJ Villa. 

As a consequence of respondent's failure to answer  or appear in this matter, ALJ Villa recommends that 
Department staff's  motion for a default judgment  be granted (see Default  Summary Report at 5). I concur that 
staff  is entitled to a judgment on default  pursuant to 6 NYCRR 622.15. The pleadings and the papers submitted  
with and in support of the motion provide enough facts to enable me to determine that staff  has a viable  claim that 
respondent failed  to renew  the registration  of its PBS facility on or before October 6, 2009, the date on which its 
registration  expired,  in violation of ECL 17-1009 and, since October 11, 2015, 

6 NYCRR 613-1.9(c). 1 In addition to my review of the record of this proceeding, I am taking official notice  (see 6 
NYCRR 622.11[a][5]) of the Department's current database  on PBS registrations.  [*3]  The database  further 
corroborates that no timely re-registration of the facility has occurred. 

Department counsel correctly points out that the requirement to register PBS facilities is one of the "cornerstones" 
of the PBS regulatory scheme (see Motion for Default Judgment,  Exhibit B, Affirmation  of Deborah Gorman, Esq., 
dated May 20, 2018, P 14). Proper registration  assists in the oversight of other requirements for a PBS facility (e.g., 
leak detection, monitoring, and reporting), with the goal of protecting the environment and public health. 

Department staff  seeks a civil penalty  in the amount of ten thousand dollars ($ 10,000). ECL 71-1929(1), which 
applies to the statutory and regulatory violation at issue in this proceeding, provides for a penalty of up to thirty-
seven thousand five hundred dollars ($ 37,500) per day for each violation. Staff's  requested civil penalty  of ten 
thousand dollars ($ 10,000) is in accordance with general penalty guidelines for violations of PBS registration  
requirements for certain facilities [*4]  in New York City where violations continue for more than five years, as is the 
case here (see e.g. Matter of 12 Martense Associates, LLC, Order of the Commissioner, December 19, 2011, at 2). 
Respondent was required to renew  the registration  of its facility no later than October 6, 2009, but failed to do so 

                                                 
1  As referenced in the Default  Summary Report, 6 NYCRR 613-1.9 replaced former 6 NYCRR 612.2 which similarly included 
the registration  renewal requirement. 
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(see Default  Summary Report at 3 [Findings of Fact Nos. 5-6]). Based on this record, the requested penalty of ten 
thousand dollars ($ 10,000) is authorized and appropriate. 

I direct that respondent submit the civil penalty  to the Department within fifteen (15) days of the service of this order 
upon respondent. In addition, I direct that respondent submit a petroleum  bulk storage  application for the facility, 
including the correct corporate name  of the facility owner, plus applicable registration  fees, to the Department 
within fifteen (15) days of the service of this order upon respondent. 

NOW, THEREFORE, having considered this matter and being duly advised, it is ORDERED that: 

I. Department staff's  motion for a default judgment  pursuant to 6 NYCRR 622.15 is granted. By failing to answer or 
appear in this proceeding, respondent Prince Hall Foundation, Inc. waived its [*5]  right to be heard at the hearing. 

II. Based on the pleadings and papers submitted  with and in support of Department staff's  motion, respondent 
Prince Hall Foundation, Inc. is determined to have violated ECL 17-1009 and, since October 11, 2015, 6 NYCRR 
613-1.9(c), by failing to renew  the registration  of its petroleum  bulk storage  facility located at 454 West 155th 
Street, New York, New York on or before October 6, 2009, the date the prior registration  expired.  

III. Within fifteen (15) days of the service of this order upon respondent Prince Hall Foundation, Inc., respondent 
shall submit to the Department a complete petroleum  bulk storage  application for the facility, including the correct 
corporate name  of the facility owner, plus applicable and past due registration  fees. 

IV. Within fifteen (15) days of the service of this order upon respondent Prince Hall Foundation, Inc., respondent 
shall pay a civil penalty  in the amount of ten thousand dollars ($ 10,000) by certified check, cashier's check, or 
money order made payable to the "New York State Department of Environmental Conservation." 

V. The petroleum  bulk storage  application, applicable registration  fees, and the penalty [*6]  payment shall be 
sent to the following address: 

Office of General Counsel (Remediation Bureau) 
NYS Department of Environmental Conservation 
625 Broadway, 14th Floor 
Albany, New York 12233-1500 
Attn: Deborah Gorman, Esq. 

VI. Any questions or other correspondence regarding this order shall also be addressed to Deborah Gorman, Esq. 
at the address referenced in paragraph V of this order. 

VII. The provisions, terms, and conditions of this order shall bind respondent Prince Hall Foundation, Inc., and its 
agents, successors, and assigns, in any and all capacities. 

For the New York State Department 
of Environmental Conservation 

By: /s/ 
Basil Seggos 
Commissioner 

Dated: Albany, New York 
September 5, 2018 

Attachment 
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APPENDIX A 

Matter of Prince Hall Foundation, Inc. 

DEC File No. PBS.2-609724.5.2018 

Motion for Default Judgment 

1. Cover letter, dated August 20, 2018, addressed to Chief Administrative Law Judge James McClymonds of the 
Department's Office of Hearings and Mediation Services, attaching staff's motion papers 

2. Notice of Motion for Default Judgment dated August 20, 2018 

3. Motion for Default Judgment, dated August 20, 2018, attaching Exhibits A and B: 

A. Cover [*7]  letter, Notice of Hearing, Complaint, Statement of Readiness, and Affirmation of Deborah Gorman, 
Esq., all dated March 5, 2018 

B. May 20, 2018 [error in date] Affirmation of Deborah Gorman, Esq., attaching Exhibits C - J: 

C. Affidavit of Service of Dale Thiel, sworn to August 20, 2018, attaching March 5, 2018 Department of State 
Receipt for Service, reflecting service upon respondent pursuant to section 306 of the Business Corporation Law 

D. Printout of search on Automated City Register Information System (ACRIS), dated July 5, 2018, attaching deed 
dated September 10, 2004 

E. Petroleum Bulk Storage (PBS) Application from "Most Worshipful Prince Hall Grand Lodge", PBS No. 2-609724, 
dated September 22, 2004 

F. PBS Certificate No. 2-609724 issued to "Most Worshipful Prince Hall" on October 6, 2004, expired October 6, 
2009 

G. [No Exhibit G] 

H. Facility Information Report, PBS No. 2-609724, printed July 5, 2018 

I. NYS Department of State, Division of Corporations, Entity Information Sheet regarding Prince Hall Foundation, 
Inc., reflecting information through July 5, 2018 

J. Draft Order 

4. August 20, 2018 Affirmation of Service of Deborah Gorman 
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Opinion By:  [*1] SEGGOS 

 
Initial Decision: 

Michael S. Caruso, Administrative Law  Judge 

DEFAULT  SUMMARY REPORT 

Procedural History 

Staff  of the New York State Department of Environmental Conservation (Department) served respondent Park 
Sanford Owners Corp. (respondent) with a notice of hearing  and complaint, dated June 6, 2018, alleging a violation 
of ECL 17-1009 and its implementing regulation, 6 NYCRR 613-1.9(c), for failing to renew  the registration  of its 
petroleum  bulk storage  (PBS) facility located at 87-70 173rd Street, Jamaica, New York (facility). The complaint 
seeks an order of the Commissioner: (i) finding respondent in violation of ECL 17-1009 and 6 NYCRR 613-1.9(c); 
(ii) assessing a civil penalty  in the amount of ten thousand dollars ($ 10,000); (iii) directing respondent to register its 
petroleum  bulk storage  facility within fifteen (15) days of the service of the Commissioner's order, remit the 
applicable registration  fee, and submit a complete registration  application; and (iv)  [*7]  granting such other and 
further relief as the Commissioner shall deem just and appropriate. 

Inasmuch as respondent is an active domestic business corporation in the State of New York, service of the notice 
of hearing  and complaint on respondent was made by personally serving the New York State Department of State 
on June 6, 2018 (see Motion for Default Judgment,  Exhibit C). Department staff  also provided additional service by 
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sending the notice of hearing  and complaint to respondent by first class mail  on June 6, 2018 (see id.). 
Respondent failed to file an answer to the complaint, and failed to appear at a pre-hearing  conference scheduled  
for July 11, 2018, as directed in the cover letter  and notice of hearing  served with the complaint (see Motion for 
Default Judgment,  Exhibit A). 

As stated in the notice of hearing,  on August 13, 2018, an adjudicatory hearing  was convened before the 
undersigned. Department staff  was represented by Deborah Gorman, Esq., Remediation Bureau, Office of General 
Counsel, New York State Department of Environmental Conservation, 625 Broadway, Albany, New York. No one 
appeared on behalf of respondent. 

I noted for the record that respondent [*8]  had failed to answer the complaint, failed to appear for the pre-hearing  
conference and failed to appear for the adjudicatory hearing.  Department staff  moved orally for a default judgment  
pursuant to 6 NYCRR 622.15. I reserved on the oral motion, allowing the record to remain open for Department 
staff  to submit the documentation required by 6 NYCRR 622.15(b). On December 11, 2018, staff  submitted a 
written motion for a default judgment  with supporting papers (see Appendix A, attached hereto [listing documents 
submitted on motion]). Department staff  served the motion and supporting papers on respondent by first class mail  
on December 20, 2018 (see Affirmation  of Service of Deborah Gorman, dated December 20, 2018). 

Applicable Regulatory Provision 

Section 613-1.9. Registration.  1  

 [*9]  
* * * 

"(c) Renewal. Registration  must be renewed  every five years from the date of the last valid registration  certificate 
until the department receives written notice and documentation from the facility owner that the facility has been 
permanently closed in accordance with section 613-2.6(b), 613-3.5(b), or 613-4.5(b) of this Part, or that ownership  
of the facility has been transferred  in accordance with subdivision (d) of this section." 

Findings of Fact 

The following facts are found based upon the pleadings and papers submitted  with and in support of staff's  motion 
for a default judgment:  

1. Respondent Park Sanford Owners Corp. is the owner of a PBS facility having a capacity of over 1,100 
gallons  located at 87-70 173rd Street, Jamaica, New York (facility). In particular, PBS tank number 100 at the 
facility has a capacity of 5,000 gallons  and is located aboveground. See Motion for Default Judgment,  Exhibits 
D, E, F, and G. 

2. Respondent is an active domestic business corporation in the State of New York.See Motion for Default 
Judgment,  Exhibit H. 

3. On August 9, 1988, D & D Associates transferred  all right, title and interest in the facility to Park 
Sanford [*10]  Owners Corp., the facility's current owner. This deed is recorded in the Office of the City 
Register of the City of New York, in Reel 2665 Page 2342. See Motion for Default Judgment,  Exhibit D. 

                                                 
1  Effective October 11, 2015, 6 NYCRR 613-1.9 replaced 6 NYCRR 612.2, Registration  of Facilities, which read in part, "(a) 
Existing facilities. . . . (2) Registration  must be renewed  every five years from the date of the last valid registration  until the 
department receives written notice that the facility has been permanently closed or that ownership  of the facility has been 
transferred. " ECL 17-1009(2) requires facility registrations  to be "renewed  every five years or whenever ownership  of a facility 
is transferred,  whichever occurs first." 
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4. Pursuant to a registration  application dated August 6, 2008, the Department issued PBS Certificate Number 
2-204528 to respondent Park Sanford Owners Corp. on August 8, 2008 with an expiration date  of November 
15, 2013. See Motion for Default Judgment,  Exhibits E, F and G. 

5. On May 31, 2018, a search of the Department's PBS registration  database revealed that respondent's 
registration   expired  on November 15, 2013 and, as of May 31, 2018, had not been renewed.   See Motion for 
Default Judgment,  Exhibit A, Affirmation  of Deborah Gorman, Esq., dated June 6, 2018, PP 9-12; see also 
Exhibit G. 

6. As of December 11, 2018, respondent had not registered the facility. See Motion for Default Judgment,  
Exhibit B, Affirmation  of Deborah Gorman, Esq., dated December 11, 2018 P 9  see also Exhibit G. 

7. As shown by Receipt for Service No. 201806130048 issued by the New York State Department of State, 
respondent was served personally, on June 6, 2018 pursuant [*11]  to section 306 of the Business Corporation 
Law, with a notice of hearing  and complaint dated June 6, 2018, alleging a violation of ECL 17-1009 and its 
implementing regulation, 6 NYCRR 613-1.9(c), together with a cover letter,  statement of readiness and 
supporting affirmation,  for failure to renew  the registration  of its PBS facility located at 87-70 173rd Street, 
Jamaica, New York. Consistent with CPLR 3215(g)(4), Department staff  also provided additional service by 
sending the notice of hearing  and complaint to respondent by first class mail  on or about June 6, 2018. See 
Motion for Default Judgment,  Exhibit C. 

8. Respondent failed to file an answer to the complaint, failed to appear at a pre-hearing  conference scheduled  
for July 11, 2018, as directed in the cover letter  and notice of hearing  served with the complaint, and failed to 
appear for the adjudicatory hearing   scheduled  in the matter on August 13, 2018, as directed in the notice of 
hearing.   See Motion for Default Judgment,  Exhibit B, Affirmation  of Deborah Gorman, Esq., PP 4-6. 

Discussion 

A respondent upon whom a complaint has been served must serve an answer within 20 days of receiving a notice 
of hearing   [*12]  and complaint (see 6 NYCRR 622.4[a]). A respondent's failure to file a timely answer "constitutes 
a default  and a waiver of respondent's right to a hearing" (6 NYCRR 622.15[a]). In addition, attendance by a 
respondent at a scheduled  pre-hearing  conference or hearing is mandatory, "and failure to attend constitutes a 
default  and a waiver of the opportunity for a hearing" (6 NYCRR 622.8[c]; see also 6 NYCRR 622.15[a] ["A 
respondent's … failure to appear at the hearing or the pre-hearing  conference … constitutes a default  and waiver 
of respondent's right to a hearing"]). 

Upon a respondent's failure to answer a complaint or failure to appear for a pre-hearing  conference or hearing, 
Department staff  may make a motion to an ALJ for a default judgment.  Such motion must contain: (i) proof of 
service upon respondent of the notice of hearing  and complaint; (ii) proof of respondent's failure to appear or to file 
a timely answer; and (iii) a proposed order (see 6 NYCRR 622.15[b][1] - [3]). 

As the Commissioner has held, "a defaulting respondent is deemed to have admitted the factual allegations of the 
complaint and all reasonable inferences that flow from them" (Matter of   [*13]  Alvin Hunt, d/b/a Our Cleaners, 
Decision and Order of the Commissioner, July 25, 2006, at 6 [citations omitted]). In addition, in support of a motion 
for a default judgment,  staff  must "provide proof of the facts sufficient  to support the claim[s]" alleged in the 
complaint. (Matter of Queen City Recycle Center, Inc., Decision and Order of the Commissioner, December 12, 
2013, at 3.) Staff  is required to support their motion for a default judgment  with enough facts to enable the ALJ and 
the Commissioner to determine that staff  has a viable  claim (see Matter of Samber Holding Corp., Order of the 
Commissioner, March 12, 2018 [Samber], at 1 [citing Woodson v Mendon Leasing Corp., 100 NY2d 62, 70-71 
(2003)] see also CPLR 3215[f]). 

The record establishes that: (i) Department staff  served the notice of hearing  and complaint upon respondent; (ii) 
respondent failed  to file an answer to the complaint and failed to appear at a pre-hearing  conference scheduled  
for July 11, 2018, as directed in the cover letter  and notice of hearing  served with the complaint; and (iii) 
respondent failed  to appear for the adjudicatory hearing  scheduled  on August [*14]  13, 2018, as directed in the 
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failed to appear for the adjudicatory hearing  scheduled  for August 13, 2018 (see Default  Summary [*2]  Report at 
3 [Finding of Fact No. 8]). At the August 13, 2018 adjudicatory hearing,  Department staff  made an oral motion for a 
default judgment.  ALJ Caruso reserved on the motion, and Department staff  later submitted a written motion for 
default judgment  with supporting papers. 

As a consequence of respondent's failure to answer or appear in this matter, the ALJ recommends that Department 
staff's  motion for a default judgment  be granted (seeDefault  Summary Report at 5). I concur that staff  is entitled 
to a judgment on default  pursuant to 6 NYCRR 622.15. The pleadings and the papers submitted  with and in 
support of the motion provide sufficient facts to enable me to determine that staff  has a viable  claim that 
respondent failed  to renew  the registration  of its PBS facility on or before November 15, 2013, the date on which 
its prior registration expired  and, therefore, is in violation of ECL 17-1009 and, since October 11, 2015, 6 NYCRR 
613-1.9(c). 1  

Department counsel correctly [*3]  points out that the requirement to register PBS facilities is one of the 
"cornerstones" of the PBS regulatory scheme (see Motion for Default Judgment,  Exhibit B, Affirmation  of Deborah 
Gorman, Esq., dated December 11, 2018, P 14). Proper registration  assists in the oversight of other requirements 
for a PBS facility (e.g., leak detection, monitoring, and reporting), with the goal of protecting the environment and 
public health. 

Department staff,  in its complaint and default  motion, seeks a civil penalty  of ten thousand dollars ($ 10,000). ECL 
71-1929(1), which applies to the statutory and regulatory violation at issue in this proceeding, provides for a penalty 
of up to thirty-seven thousand five hundred dollars ($ 37,500) per day for each violation. In proceedings similar to 
this one, Department staff  has requested penalties that take into account the duration  of the violation (see Matter 
of 12 Martense Associates, LLC, Order of the Commissioner, December 19, 2011, at 2). 

In this case, the date of the penalty "threshold, " for imposition of a ten thousand dollar ($ 10,000) penalty, occurs 
during the period between service of the notice of hearing  and complaint and the [*4]  date of the default  motion 
papers.  Under these circumstances, it is appropriate to assess a penalty based on the longer period of time that 
the respondent is out of compliance (see Matter of Promesa Court Residences Ltd. Partnership, Order of the 
Commissioner, September 11, 2017, at 3). Accordingly, I am imposing a civil penalty  of ten thousand dollars ($ 
10,000) because respondent's violation exceeded five years as of the date of staff's  motion for default judgment.  

I direct that respondent submit the civil penalty  to the Department within fifteen (15) days of the service of this order 
upon respondent. 

NOW, THEREFORE, having considered this matter and being duly advised, it is ORDERED that: 
1. Department staff's  motion for a default judgment  pursuant to 6 NYCRR 622.15 is granted. By failing to 
answer or appear in this proceeding, respondent Park Sanford Owners Corp. waived its right to be heard at the 
hearing. 

2. Based on the pleadings and papers submitted  with and in support of Department staff's  motion, respondent 
Park Sanford Owners Corp. is determined to have violated ECL 17-1009 and, since October 11, 2015, 6 
NYCRR 613-1.9(c), by failing to renew  the registration  [*5]  of its PBS facility located at 87-70 173rd Street, 
Jamaica, New York on or before November 15, 2013, the date on which its prior registration  expired.  
3. Within fifteen (15) days of the service of this order upon respondent Park Sanford Owners Corp., respondent 
shall submit to the Department a complete petroleum  bulk storage  application for the facility together with 
applicable and past due registration  fees. 
4. Within fifteen (15) days of the service of this order upon respondent Park Sanford Owners Corp., respondent 
shall pay a civil penalty  in the amount of ten thousand dollars ($ 10,000) by certified check, cashier's check, or 
money order made payable to the "New York State Department of Environmental Conservation." 

                                                 
1  As referenced in the Default  Summary Report, 6 NYCRR 613-1.9 replaced former 6 NYCRR 612.2 which similarly included 
the registration  renewal requirement (see Default  Summary Report at 2 n1). 
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The motion seeks an order of the Commissioner: (i) finding respondent liable for the violations alleged; (ii) 
assessing a total civil penalty  in the amount of twenty thousand dollars  ($ 20,000), ten thousand ($ 10,000) dollars  
for each violation; (iii) requiring respondent to pay the civil penalty  assessed in the consent order, five thousand 
two hundred  and fifty dollars  ($ 5,250); and (iv) granting such other and further relief as the Commissioner shall 
deem just and appropriate. 1 

 [*8]  

Service of the motion for order without hearing was made on respondent by personal service, pursuant to CPLR 
308(2) (see affidavit of Moses Ajoku dated August 21, 2018, PP 6-7)). The notice of motion for an order without a 
hearing stated that respondent must serve a response within twenty days of receipt and that such response must 
be directed to the Chief Administrative Law  Judge in the Department's Office of Hearings and Mediation Services. 
As of the date of this report, no such response has been received. In his letter dated January 30, 2018, Department 
staff  counsel requested a ruling on the merits of the motion. 

Procedural History 

Department staff's  motion papers, dated January 30, 2018, include: a cover letter;  a notice of motion for an order 
without hearing; the affirmation  of James L. Simpson, Esq., with four exhibits (listed in the attached exhibit chart); 
an affirmation  of service by certified mail (without proof of receipt); and the affidavit of Regina Seetahal. 

With a cover letter  dated May 8, 2018, Department staff  provided a second affirmation  of service by certified mail, 
again without proof of receipt, as well as an affidavit from Moses Ajoku purporting  [*9]  to have personally served 
respondent James Bulloch. 

On May 16, 2018, I was assigned to this matter. 

By letter dated August 10, 2018, I contacted Department staff  counsel regarding deficiencies in Department staff's  
papers. In response, with a cover letter  dated August 22, 2018, Department staff  filed a revised affirmation  of 
James L. Simpson, Esq. (with four exhibits), and the revised affidavit of Moses Ajoku. 

Applicable Regulatory Provisions 

ECL 71-1929(1) reads in relevant part: 

A person who violates any of the provisions of, or who fails to perform any duty imposed by titles 1 through 11 
inclusive and title 19 of article 17, or the rules, regulations,  orders or determinations of the commissioner 
promulgated thereto or the terms of any permit issued thereunder, shall be liable to a penalty of not to exceed thirty-
seven thousand five hundred dollars  per day for each violation, and, in addition thereto, such person may be 
enjoined from continuing such violation as hereinafter provided. 

6 NYCRR 613-1.9, entitled "Registration" , reads, in relevant part: 

(c) Renewal. Registration  must be renewed every five years from the date of the last valid registration  certificate 
 [*10]  until the department receives written notice and documentation from the facility owner that the facility has 
been permanently  closed in accordance with section 613-2.6(b), 613-3.5(b), or 613-4.5(b) of this Part, or that 
ownership of the facility has been transferred  in accordance with subdivision (d) of this section. 

Findings of Fact 

                                                 
1  Department staff  does not request specific language in the order directing respondent  to renew  the registration  for its 
petroleum   bulk storage  facility within fifteen (15) days of the service of the Commissioner's order, to remit  the applicable 
registration fee,  and to submit a complete registration  application. However, in the circumstances of this case, I am 
recommending the Commissioner order such just and appropriate relief.  
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The following facts are found based upon the pleadings and papers submitted  with and in support of Department 
staff's  motion: 

1. Respondent James Bulloch. is the owner of PBS facility # 2-327530 having a capacity of over 1,100 gallons  
located at 441 Beach 129Th Street, Belle Harbor, New York (facility). The facility contains five tanks:   tank  
number 004 has a capacity of 550 gallons;   tank  number 100 has a capacity of 4,000 gallons;   tank  number 
200 has a capacity of 4,000 gallons;  and tank  number 300 has a capacity of 4,000 gallons.  All tanks  are 
located underground. See Exh. A. 

2. The petroleum   bulk storage   certificate  for PBS facility # 2-327530 expired  on August 8, 2017 (see Exh. 
A). As of late August 2018, Department staff  had not: received a registration  renewal; received notice that the 
facility had been permanently  closed; or that [*11]  the facility had been transferred  to another owner (see  
affirmation  of James L. Simpson, Esq. dated August 21, 2018, PP 11-12, and affidavit of Moses Ajoku dated 
August 21, 2018, P 8) 

3. Order on consent # R2-20160408-141, effective  April 18, 2017, required, among other things, that 
respondent James Bulloch pay a civil penalty  to resolve certain violations discovered at the facility during an 
inspection on March 2, 2016. The total civil penalty  agreed to was five thousand two hundred  and fifty dollars  
($ 5,250) which was to be paid in ten monthly installments of five hundred and twenty-five dollars  ($ 525) 
commencing on April 15, 2017 and ending on January 15, 2018 (see Exh. B). Department staff  has not 
received any payments from respondent James Bulloch as required by the consent order (see affidavit of 
Regina Seetahal, PP 4-5). 

Discussion 

Department staff  has requested an order on the merits, and based upon review of the evidence attached to the 
motion, I recommend  the Commissioner conclude that Department staff  has established a prima facie case that 
respondent James Bullock is liable for the violations alleged in the two causes of action. The respondent was 
personally [*12]  served with Department staff's  motion papers on April 20, 2018 (Affidavit of Moses Ajoku, dated 
August 21, 2018, P 6). 

The first cause  of action alleges that respondent violated ECL 71-1929(1) by failing to comply  with an order on 
consent (file # R2-20160408-141), executed on April 18, 2017, by failing to pay  the required five thousand two 
hundred and fifty dollars  $ 5,250 civil penalty.  Included with the motion is a copy of the consent order in which 
respondent agreed to pay a total civil penalty  offive thousand two hundred  and fifty dollars  ($ 5,250) which was to 
be paid in ten monthly installments of five hundred and twenty-five dollars  ($ 525) commencing on April 15, 2017 
and ending on January 15, 2018 (see Exh. B). Department staff  has provided proof that no payments were 
received from respondent James Bulloch (Affidavit of Regina Seetahal, PP 4-5). Based on the above, the 
Commissioner should hold the respondent liable for the first cause  of action. 

The second cause of action  alleges respondent violated 6 NYCRR 613.1.9(c) by failing to renew  the registration  
of its petroleum  bulk storage  facility (PBS # 2-32-7530) located at 441 Beach 129Th Street, Belle Harbor, New 
York [*13]  on or before August 28, 2017, the date on which its prior registration  expired.  Department staff  has 
provided the facility's PBS bulk storage  certificate  which has an expiration date of August 28, 2017 (see Exh. A). 
Department staff  has also provided proof that: (1) no PBS registration  renewal application has been received; (2) 
no registration fee  for the facility has been received; (3) there has been no notification that the facility has been 
permanently  closed pursuant to applicable regulations;  and (4) there has been no notification that the facility has 
been transferred  to another owner pursuant to applicable regulations  (see, affirmation  of James L. Simpson dated 
August 21, 2018, PP 11-12; and affidavit of Moses Ajoku dated August 21, 2018, P 8). Based on the above, the 
Commissioner should hold the respondent liable for the second cause of action.  

In addition to a finding of liability, Department staff  seeks a total civil penalty  in the amount of twenty thousand 
dollars  ($ 20,000) and requiring respondent to pay the agreed to civil penalty  amount owed under the consent 
order (five thousand two hundred  and fifty dollars  ($ 5,250). For the first cause  of action, failing to  [*14]  comply  
with consent order, Department staff  seeks a civil penalty  of ten thousand dollars  ($ 10,000). As justification for 



 
2018 N.Y. ENV LEXIS 48 

  Page 4 of 7  

this penalty amount, Department staff  cites the Department's Civil Penalty  Policy (DEE-1), the Department's Order 
on Consent Enforcement Policy (DEE-2), and administrative precedent relating to similar violations. Specifically, 
Department staff  cites the respondent's failure to comply with the consent order as subverting a vital enforcement 
tool that deters PBS violations in order to protect the public health, welfare, and the lands and waters of the 
State.See affirmation  of James L. Simpson dated August 21, 2018, PP 21-26). Based on the above, the 
Commissioner should determine a civil penalty  of ten thousand dollars  ($ 10,000) for the first cause  of action is 
appropriate. In addition, Department staff  has shown that the agreed to penalty imposed by the consent order has 
not been paid and the Commissioner should require respondent to pay this amount, five thousand two hundred  and 
fifty dollars  ($ 5,250). For the second cause of action,  failing to reregister his PBS facility, Department staff  seeks 
a civil penalty  of ten thousand dollars  ($ 10,000). As justification [*15]  for this penalty amount, Department staff  
cites the respondent's repeated violation of PBS regulations.  (see affirmation  of James L. Simpson dated August 
21, 2018, PP 27-29). Based on the above, the Commissioner should determine a civil penalty  of ten thousand 
dollars  ($ 10,000) for the second cause of action  is appropriate 

Department staff  does not request specific language in the order directing respondent  to register its petroleum  
bulk storage  facility within fifteen (15) days of the service of the Commissioner's order, remit  the applicable 
registration fee,  and submit a complete registration  application. However, in the circumstances of this case, I am 
recommending that the Commissioner order such just and appropriate relief.  

In conclusion, I find that staff's  request for a civil penalty  in the amount of ten thousand dollars  ($ 10,000) for each 
cause of action  and requiring respondent to pay the amount owed under the consent order, five thousand two 
hundred  and fifty dollars  ($ 5,250), is consistent with the Department's penalty policies and relevant administrative 
precedents, as well as applicable provisions of ECL article 71. In addition, the order should direct respondent [*16]  
to register the petroleum  bulk storage  facility within fifteen (15) days of the service of the Commissioner's order, 
remit  the applicable registration fee,  and submit a complete registration  application. 

Conclusions of Law 

1. By failing to comply  with order on consent # R2-20160408-141, effective  April 18, 2017, respondent James 
Bulloch violated ECL 71-1929(1). 

2. By failing to renew  the registration  of his PBS facility located at 441 Beach 129th Street, Belle Harbor, New York 
on or before August 28, 2017, the date the prior registration  expired,  respondent James Bulloch violated 6 NYCRR 
613-1.9(c). 

Recommendation 

Based upon the foregoing, I recommend  that the Commissioner issue an order: 

1. Holding that respondent James Bulloch violated ECL 71-1929(1) by failing to comply  with an order on consent 
(file # R2-20160408-141), executed on April 18, 2017, by failing to pay  the required five thousand two hundred and 
fifty dollar  ($ 5,250) civil penalty;  

2. Holding that respondent James Bulloch violated 6 NYCRR 613.1.9(c) by failing to renew  the registration  of his 
petroleum  bulk storage  (PBS) facility located at 441 Beach 129Th Street, Belle Harbor, New York (facility) on 
 [*17]  or before August 28, 2017, the date on which its prior registration  expired;  

3. Directing respondent James Bulloch to pay a total civil penalty  in the amount of twenty thousand dollars  ($ 
20,000) within fifteen (15) days of service of the Commissioner's order; 

4. Directing respondent James Bulloch to submit to the Department, within fifteen (15) days of service of the 
Commissioner's order, a complete registration  application for the facility together with the applicable registration  
fees; 
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5. Directing respondent James Bulloch to submit to the Department, within fifteen (15) days of service of the 
Commissioner's order, the civil penalty  of five thousand two hundred and fifty dollars  ($ 5,250) due under order on 
consent file # R2-20160408-141, executed on April 18, 2017; and 

6. Directing such other and further relief as he may deem just and appropriate. 

/s/ 
P. Nicholas Garlick 
Administrative Law  Judge 

Dated: Albany, New York 
October 25, 2018 

Opinion 
 
 

Basil Seggos, Commissioner 

ORDER 

DEC Case No.R2-20160408-141 

This administrative enforcement proceeding addresses allegations by staff  of the New York State Department of 
Environmental Conservation (Department) that respondent James Bulloch committed two violations. The first cause  
of action asserts respondent violated ECL 71-1929(1) by failing to comply  with an Order on Consent File No. R2-
20160408-141, which addressed various petroleum  bulk storage  (PBS) violations at respondent's facility at 441 
Beach 129th Street, Belle Harbor, New York and which became effective  on April 18, 2017 (2017 Consent Order). 
Specifically, Department staff  alleged that respondent failed  to pay the agreed to $ 5,250 civil penalty  under the 
2017 Consent Order. The second cause of action  alleges that respondent violated 6 NYCRR 613.1.9(c) by failing 
to renew  the registration  of its petroleum  bulk storage  (PBS) facility on or before August 28, 2017, the date on 
which its prior PBS registration  expired.  

Administrative Law  Judge (ALJ) P. Nicholas Garlick of the Department's Office of Hearings and Mediation Services 
was assigned to this matter and prepared the attached summary report, which [*2]  I adopt as my decision in this 
matter, subject to my comments below. 

As set forth in the ALJ's summary report, respondent failed  to file an answer to the motion for order without hearing 
in lieu of complaint. As a consequence of respondent's failure to answer in this matter, and based on the evidence 
included with Department staff's  motion, the ALJ recommends  that Department staff's  motion be granted (see 
Summary Report at 5). I concur. The pleadings and the papers submitted  with and in support of the motion 
establish a prima facie case that respondent is liable for the two violations alleged. 

Department staff  seeks a total civil penalty  in the amount of twenty thousand dollars  ($ 20,000) - ten thousand 
dollars  ($ 10,000) for the violation of the 2017 Consent Order and ten thousand dollars  ($ 10,000) for the failure to 
renew  the PBS facility's registration.  ECL 71-1929(1), which applies to the statutory and regulatory violations at 
issue in this proceeding, provides for a penalty of up to thirty-seven thousand five hundred dollars  ($ 37,500) per 
day for each violation. Staff's  requested civil penalty  is in accordance with the Department's Civil Penalty  Policy 
(DEE-1), the Department's [*3]  Order on Consent Enforcement Policy (DEE-2), and administrative precedent 
relating to similar violations. Based on this record, the requested civil penalty  of twenty thousand dollars  ($ 20,000) 
is authorized and appropriate. 

I direct that respondent submit the civil penalty  of twenty thousand dollars  ($ 20,000) imposed for these two 
violations within fifteen (15) days of the service of this order upon respondent. I also further direct that respondent 
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submit the civil penalty  of five thousand two hundred fifty dollars  ($ 5,250) that is due and owing under the 2017 
Consent Order within fifteen (15) days of the service of this order upon respondent. 

In addition to the payment of these civil penalties, respondent is directed to submit a petroleum  bulk storage  
application for the facility, plus applicable registration  fees, to the Department within fifteen (15) days of the service 
of this order upon respondent (see Summary Report at 1 n 1, 4-5). 

NOW, THEREFORE, having considered this matter and being duly advised, it is ORDERED that: 

I. Department staff's  motion for an order without hearing in lieu of complaint is granted. By failing to answer or 
appear in this proceeding,  [*4]  respondent James Bulloch waived his right to be heard. 

II. Based on the pleadings and papers submitted  with and in support of Department staff's  motion, respondent 
James Bulloch is determined to have violated: (1) ECL 71-1929(1) by failing to comply  with Order on Consent File 
No. R2-20160408-141, which became effective  on April 18, 2017, by failing to pay  the agreed to civil penalty  of 
five thousand two hundred and fifty dollars  ($ 5,250); and (2) 6 NYCRR 613.1.9(c) by failing to renew  the 
registration  of his petroleum  bulk storage  (PBS) facility located at 441 Beach 129th Street, Belle Harbor, New 
York on or before August 28, 2017, the date on which the prior registration  expired.  

III. Within fifteen (15) days of the service of this order upon respondent James Bulloch, respondent shall pay a civil 
penalty  in the amount of twenty thousand dollars  ($ 20,000) by certified check, cashier's check, or money order 
made payable to the "New York State Department of Environmental Conservation" for the violations referenced in 
paragraph II of this order. 

IV. Within fifteen (15) days of the service of this order upon respondent James Bulloch, respondent shall pay the 
amount of the civil  [*5]  penalty  agreed to in Order on Consent File No. R2-20160408-141 in the amount of five 
thousand two hundred and fifty dollars  ($ 5,250) by certified check, cashier's check, or money order made payable 
to the "New York State Department of Environmental Conservation." 

V. Within fifteen (15) days of the service of this order upon respondent James Bulloch, respondent shall submit to 
the Department a complete petroleum  bulk storage  application for the facility, plus applicable current and past due 
registration  fees. 

VI. The petroleum  bulk storage  application, applicable registration  fees, the civil penalty  payment, and the 
payment required under Order on Consent File No. R2-20160408-141 (which became effective  on April 18, 2017), 
shall be sent to the following address: 

NYS Department of Environmental Conservation 
Office of General Counsel, Region 2 
One Hunter's Point Plaza 
47-40 21st Street 
Long Island City, New York 11101 
Attn: James L. Simpson, Esq. 

VII. Any questions or other correspondence regarding this order shall also be addressed to James L. Simpson, Esq. 
at the address referenced in paragraph VI of this order. 

VIII. The provisions, terms, and conditions of this order [*6]  shall bind James Bulloch and his agents, successors, 
and assigns, in any and all capacities. 

or the New York State Department 
of Environmental Conservation 

By: /s/ 
Basil Seggos 
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Commissioner 

Dated: Albany, New York 
October 29, 2018 

Attachment 
 
 

APPENDIX A 

Matter of James Bulloch 

DEC File No. PBS R2-20160408-141 

Attached to the affirmation of James L. Simpson, dated January 30, 2018 and revised affirmation dated August 21, 
2018. 

Exh. Description 
A PBS facility information report for respondent's facility and 
 respondent's PBS certificate 
B Order on consent file number R2-20160408-141 executed on 
 April 18, 2017 
C Emails between Department staff members and respondent 
D Follow up email from Department staff counsel 
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In the Matter of the Alleged Violation of Article 17 of the Environmental 
Conservation Law (ECL) of the State of New York and Title 6 of the Official 
Compilation of Codes, Rules and Regulations of the State of New York (6 
NYCRR), by STONE POINT PROPERTIES, LLC, Respondent. 
  

Core Terms 
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notice, days of service, reconvene 

Opinion By:  [*1] SEGGOS 

 
Initial Decision: 

Michael S. Caruso, Administrative Law  Judge 

HEARING REPORT 

DEC Case No. PBS.2-370320.4.2018 

Procedural History 

Staff  of the New York State Department of Environmental Conservation (Department) served respondent Stone 
Point Properties, LLC (respondent) with a notice of hearing  and complaint, dated February 1, 2018, alleging a 
violation of ECL 17-1009 and 6 NYCRR 613-1.9(c) for failing to renew  the registration  of its petroleum  bulk 
storage  facility located at 15-35 126th Street, College Point, New York on or before [*6]  June 25, 2008, the date 
on which its prior registration  expired.  The complaint seeks an order of the Commissioner: (1) finding respondent 
in violation of ECL 17-1009 and 6 NYCRR 613-1.9(c); (2) assessing a civil penalty  in the amount of ten thousand 
dollars ($ 10,000); (3) directing respondent to register its petroleum  bulk storage  facility within fifteen (15) days of 
service of the Commissioner's order by remitting the applicable registration  fee along with a complete registration  
application; and (4) granting such other and further relief as the Commissioner shall deem just and appropriate. 

Because respondent is an active domestic limited liability company in the State of New York, service of the notice of 
hearing  and complaint on respondent was made by serving the New York State Department of State on February 
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1, 2018 ( see Staff  Exhibit 3). Department staff  provided additional service by sending the notice of hearing  and 
complaint to respondent by first class mail  on or about February 1, 2018 ( see id. ). Respondent failed to file an 
answer to the complaint, and failed to appear at a pre-hearing  conference scheduled  for March 9, 2018, as 
directed in the notice of hearing  and [*7]  accompanying cover letter  ( see Staff  Exhibit 2). 

As stated in the notice of hearing,  on April 10, 2018, an adjudicatory hearing  was convened before the 
undersigned. Department staff  was represented by Deborah Gorman, Esq., Senior Attorney, Office of General 
Counsel, New York State Department of Environmental Conservation, 625 Broadway, Albany, New York. No one 
appeared on behalf of respondent. 

Department staff  indicated that it was prepared to proceed with the hearing, and proffered a staff  witness. Noting 
for the record that respondent had not answered the complaint, had not appeared for the pre-hearing  conference, 
and failed to appear for the adjudicatory hearing,  Department staff  moved orally for a default judgment  pursuant to 
6 NYCRR 622.15. I reserved on the default  motion, allowing the record to remain open for Department staff  to 
submit the documentation required by 6 NYCRR 622.15(b), and indicated that, upon staff's  request, the hearing 
would be reconvened  on a subsequent date and on notice  to respondent. 

On June 13, 2018, the Office of Hearings and Mediation Services served a Notice of Hearing  on respondent by first 
class mail,  advising respondent that the hearing  [*8]  would be reconvened  on July 16, 2018. On July 16, 2018, 
the adjudicatory hearing  was reconvened  before me at the Department's Central Office at 625 Broadway, Albany, 
New York. Department staff  was represented by law student intern Monica Mercola, under the supervision of the 
Office of General Counsel. No one appeared on behalf of respondent. 

Department staff  orally renewed  its motion for a default judgment.  Department staff  called one witness, Benjamin 
Conlon, Associate Attorney with the Department's Office of General Counsel, and Section Chief in the Bureau of 
Remediation. In all, ten (10) exhibits were received in evidence. 1 

Applicable Regulatory Provision 

613-1.9 Registration  2 

 [*9]  
* * * 

"(c) Renewal. Registration  must be renewed  every five years from the date of the last valid registration  certificate 
until the department receives written notice  and documentation from the facility owner that the facility has been 
permanently closed in accordance with section 613-2.6(b), 613-3.5(b), or 613-4.5(b) of this Part, or that ownership  
of the facility has been transferred  in accordance with subdivision (d) of this section." 

Findings of Fact 

The following facts are found based upon the preponderance of evidence presented at the hearing, see 6 NYCRR 
622.11(c): 

1. Respondent Stone Point Properties, LLC (respondent) is the owner of a petroleum   bulk storage  facility 
having a capacity of over 1,100 gallons  located at 15-35 126th Street, College Point, New York (facility). In 

                                                 
1  At hearing, Department staff  moved to keep the record open to allow staff  time to correct a date reference in the affidavit of 
service (Exhibit 3). I granted staff's  motion, and staff  submitted the corrected affidavit on July 19, 2018, which was received into 
evidence, and the record was closed. 
2  Effective October 11, 2015, 6 NYCRR 613-1.9 replaced 6 NYCRR 612.2, Registration  of Facilities, which read in part, "(a) 
Existing facilities. . . . (2) Registration  must be renewed  every five years from the date of the last valid registration  until the 
department receives written notice  that the facility has been permanently closed or that ownership  of the facility has been 
transferred. " ECL 17-1009(2) requires facility registrations  to be "renewed  every five years or whenever ownership  of a facility 
is transferred,  whichever occurs first." 
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particular, petroleum  storage tank number 001 at the facility has a capacity of 3,000 gallons  and is located 
aboveground in a subterranean vault with access for inspections. See Testimony of Benjamin Conlon (Conlon 
Testimony); Staff  Exhibits 5, 6, 7, and 8. 
2. Respondent is an active domestic limited liability company in the State of New York. See Conlon Testimony; 
Staff  Exhibit 4. 

 [*10]  3. Pursuant to a registration  application received June 25, 2003, the Department issued Petroleum   
Bulk Storage  (PBS) Registration  Certificate No. 2-370320 to "Stone Point Properties, LLC" identified on the 
certificate as the owner of the facility, on June 25, 2003 with an expiration date of June 25, 2008. The PBS 
Application received by Department staff  on June 25, 2003 identifies the owner as Stone Point Properties, 
LLC. See Conlon Testimony; Staff  Exhibits 5 and 6. 
4. On November 6, 2001, Arthur and Hildegard Wenig and Stanley and Janet Ryman, by deed, transferred  all 
right, title and interest in the facility to respondent Stone Point Properties, LLC, the facility's current owner. This 
deed is recorded in the Office of the City Register of the City of New York, on Reel 6132, Page 0316. See 
Conlon Testimony; Staff  Exhibit 8. 

5. Benjamin Conlon is an Associate Attorney in the Department's Office of General Counsel, serving as a 
Section Chief in the Bureau of Remediation, whose responsibilities include enforcement of the Petroleum   Bulk 
Storage,  Chemical Bulk Storage,  and Major Oil Storage Facilities laws and regulations.  Mr. Conlon is 
authorized to access and inspect the Department's [*11]  unified information system (UIS) and the electronic 
repository for scanned documents known as DecDOCS. The UIS and DecDOCS are databases maintained by 
the Department and contain petroleum   bulk storage  facility records filed with the Department, which records 
include petroleum   bulk storage  facility registrations  filed pursuant to 6 NYCRR 613-1.9. See Conlon 
Testimony. 
6. On July 16, 2018, Benjamin Conlon searched the petroleum   bulk storage  facility records contained in the 
Department's UIS and DecDOCS databases for any petroleum   bulk storage  facility registration  application 
filed by respondent for the facility. Mr. Conlon determined that respondent's registration   expired  on June 25, 
2008 and, as of July 16, 2018, had not been renewed.  See Conlon Testimony; see also Staff  Exhibits 6 and 7. 

7. As shown by Receipt for Service No. 201802070587 issued by the New York State Department of State, 
respondent was served personally, on February 1, 2018, pursuant to section 303 of the Limited Liability 
Company Law, with a notice of hearing  and complaint dated February 1, 2018 alleging a violation of ECL 17-
1009 and its implementing regulation,  6 NYCRR 613-1.9(c), together with a cover letter,  [*12]  statement of 
readiness and supporting affirmation, for failure to renew  the registration  of its petroleum   bulk storage  facility 
located at 15-35 126th Street, College Point, New York on or before June 25, 2008, the date the prior 
registration   expired.  Consistent with CPLR 3215(g)(4), Department staff  also provided additional service by 
sending the notice of hearing  and complaint to respondent by first class mail  on or about February 1, 2018. 
See Staff  Exhibits 2 and 3; see also Hearing Record. 
8. Respondent failed to file an answer to the complaint, failed to appear at a pre-hearing  conference scheduled  
for March 9, 2018 as directed in the notice of hearing  and the accompanying cover letter,  and failed to appear 
for the adjudicatory hearing   scheduled  in the matter for April 10, 2018 and reconvened  on July 16, 2018, as 
directed in the notices  of hearing. See Hearing Record. 

Discussion 

A respondent upon whom a complaint has been served must serve an answer within 20 days of receiving a notice 
of hearing  and complaint ( see 6 NYCRR 622.4[a]). A respondent's failure to file a timely answer "constitutes a 
default  and a waiver of respondent's right to a hearing" (6 NYCRR 622.15[a]).  [*13]  In addition, attendance by a 
respondent at a scheduled  pre-hearing  conference or hearing is mandatory, "and failure to attend constitutes a 
default  and a waiver of the opportunity for a hearing" (6 NYCRR 622.8[c]; see also 6 NYCRR 622.15[a] ["A 
respondent's … failure to appear at the hearing or the pre-hearing  conference … constitutes a default  and a 
waiver of respondent's right to a hearing"]). 
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Upon a respondent's failure to answer  a complaint or failure to appear for a pre-hearing  conference or hearing, 
Department staff  may make a motion to an ALJ for a default judgment.  Such motion must contain (i) proof of 
service upon respondent of the notice of hearing  and complaint; (ii) proof of respondent's failure to appear or to file 
a timely answer; and (iii) a proposed order  ( see 6 NYCRR 622.15[b][1]-[3]). 

As the Commissioner has held, "a defaulting respondent is deemed to have admitted the factual allegations of the 
complaint and all reasonable inferences that flow from them" ( Matter of Alvin Hunt, d/b/a Our Cleaners, Decision 
and Order of the Commissioner, July 25, 2006, at 6 [citations omitted]). In addition, in support of a motion for a 
default judgment,  staff  must "provide  [*14]  proof  of the facts sufficient  to support the claim" ( Matter of Queen 
City Recycle Center, Inc., Decision and Order of the Commissioner, December 12, 2013, at 3). Staff  is required to 
support their motion for a default judgment  with enough facts to enable the ALJ and the Commissioner to 
determine that staff  has a viable  claim ( see Matter of Samber Holding Corp., Order of the Commissioner, March 
12, 2018, at 1 [citing Woodson v Mendon Leasing Corp., 100 NY2d 62, 70-71 (2003)] see also State v Williams, 44 
AD3d 1149, 1151-1152 [3d Dept 2007] and CPLR 3215[f]). 

The record establishes that: (i) Department staff  served the notice of hearing  and complaint upon respondent; (ii) 
respondent failed  to file an answer to the complaint and failed to appear at a pre-hearing  conference scheduled  
for March 9, 2018, as directed in the cover letter  and notice of hearing  served with the complaint; and (iii) 
respondent failed  to appear for the adjudicatory hearing  scheduled  for April 10, 2018 and reconvened  on July 16, 
2018, as directed in the notices  of hearing. Department staff  has submitted a proposed order.  

Department staff's  submissions [*15]  in support of the motion for a default judgment  provide proof  of facts 
sufficient  to enable me to determine that staff  has a viable  claim that respondent failed  to renew  the registration  
of its petroleum  bulk storage  facility located at 15-35 126th Street, College Point, New York on or before June 25, 
2008, the date on which its registration  expired,  in violation of ECL 17-1009 and 6 NYCRR 613-1.9(c) ( see Matter 
of Samber Holding Corp., Order of the Commissioner at 1). Based upon the foregoing, the Department is entitled to 
a default judgment  in this matter pursuant to the provisions of 6 NYCRR 622.15. 

Moreover, the proof adduced at the hearing, conducted in respondent's absence, demonstrates by a 
preponderance of the evidence that respondent failed  to renew  the registration  of its petroleum  bulk storage  
facility located at 15-35 126th Street, College Point, New York, in violation of ECL 17-1009 and 6 NYCRR 613-
1.9(c). The Department is entitled to judgment upon the facts proven. 

In its complaint, Department staff  seeks an order imposing a civil penalty  of ten thousand dollars ($ 10,000). ECL § 
71-1929(1) provides for a civil penalty  of up to thirty-seven thousand five hundred [*16]  dollars ($ 37,500) per day 
for each violation. In proceedings concerning violations of PBS registration  requirements in the New York City area, 
calculation of an appropriate penalty turns in part on the duration of the violations. See e.g. Matter of 540 Jackson 
Realty Corp., Order of the Commissioner, May 18, 2016, at 2; see also Matter of 12 Martense Associates LLC, 
Order of the Commissioner, December 19, 2011 (12 Martense Associates), at 2. 

Department staff's  proposed order  seeks a civil penalty  of ten thousand dollars ($ 10,000). This requested civil 
penalty  is consistent with the Department's penalty policy as well as applicable provisions of ECL article 71 and 
administrative precedent ( see 12 Martense Associates, at 2). 

Conclusion of Law 

By failing to renew  the registration  of its PBS facility located at 15-35 126th Street, College Point, New York on or 
before June 25, 2008, the date the prior registration  expired,  respondent violated ECL 17-1009 and 6 NYCRR 
613-1.9(c). 

Recommendations 

Based upon the foregoing, I recommend that the Commissioner issue an order: 



 
2018 N.Y. ENV LEXIS 33 

  Page 5 of 7  

1. Granting Department staff's  motion for default,  holding Stone Point Properties, LLC in default  [*17]  
pursuant to the provisions of 6 NYCRR 622.15; 
2. Holding that, based upon the proof adduced at the adjudicatory hearing,  respondent Stone Point Properties, 
LLC violated ECL 17-1009 and 6 NYCRR 613-1.9(c) by failing to renew  the registration  of its petroleum   bulk 
storage  facility located at 15-35 126th Street, College Point, New York on or before June 25, 2008, the date 
the prior registration   expired;  
3. Directing respondent Stone Point Properties, LLC to submit to the Department, within fifteen (15) days of 
service of the Commissioner's order, a complete petroleum   bulk storage   registration  application for the 
facility, together with applicable registration  fees; 
4. Directing respondent Stone Point Properties, LLC to pay a civil penalty  in the amount of ten thousand 
dollars ($ 10,000) within fifteen (15) days of service of the Commissioner's order; and 
5. Directing such other and further relief as he may deem just and appropriate. 

/s/ 
Michael S. Caruso 
Administrative Law  Judge 

Dated: July 25, 2018 
Albany, New York 

Opinion 
 
 

Basil Seggos, Commissioner 

ORDER 

DEC Case No. PBS.2-370320.4.2018 

This administrative enforcement proceeding addresses allegations of staff  of the New York State Department of 
Environmental Conservation (Department or DEC) that respondent Stone Point Properties, LLC violated ECL 17-
1009 and 6 NYCRR 613-1.9(c) by failing to renew  the registration  of its petroleum  bulk storage  facility at 15-35 
126th Street, College Point, New York (facility) on or before June 25, 2008, the date on which its prior registration  
expired.  At the facility is a petroleum  bulk storage  tank which is located aboveground in a subterranean vault and 
which has a capacity of 3,000 gallons.  

On July 16, 2018, an adjudicatory hearing  was convened before Michael S. Caruso, Administrative Law  Judge 
(ALJ) of DEC's Office of Hearings and Mediation Services. ALJ Caruso prepared the attached hearing report, which 
I adopt as my decision in this matter, subject to my comments below. As set forth in the ALJ's hearing report, 
respondent failed  to file an answer to the complaint served by Department staff  in this matter, failed to appear at a 
pre-hearing  conference scheduled  for March 9, 2018, and failed [*2]  to appear for the adjudicatory hearing  
scheduled  in the matter for April 10, 2018 and reconvened  on July 16, 2018 ( see Hearing Report at 4 [Finding of 
Fact No. 8]). 

As a consequence of respondent's failure to answer  or appear in this matter, the ALJ recommends that 
Department staff's  motion for a default judgment  be granted ( see Hearing Report at 5). I concur that staff  is 
entitled to a judgment on default  pursuant to 6 NYCRR 622.15. 

At the hearing on July 16, 2018, Department staff  presented proof of facts sufficient  to enable me to determine that 
staff  has a viable  claim and proved its case on the merits by a preponderance of the evidence ( see Hearing 
Report at 5). Accordingly, staff  is entitled to a judgment based on record evidence.  
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The record demonstrates that respondent was required to renew  the registration  of its facility on or before June 25, 
2008 ( see ECL 17-1009[2]; Hearing Report at 5). Respondent's failure to properly renew  the registration  of its 
facility violated ECL 17-1009 and 6 NYCRR 613-1.9(c). 

ECL 71-1929 provides for a civil penalty  of up to thirty-seven thousand five hundred dollars ($ 37,500) per day for 
each violation of title 10 of ECL article  [*3]  17 and its implementing regulations.  Department staff,  in its papers, 
sought a civil penalty  in the amount of ten thousand dollars ($ 10,000). Where, as here, an owner has not 
registered the facility for more than five years, and no other violations or mitigating or aggravating factors exist, a 
civil penalty  of ten thousand dollars ($ 10,000) is consistent with administrative precedent ( see Matter of 12 
Martense Associates LLC, Order of the Commissioner, December 19, 2011, at 2). The requested penalty of ten 
thousand dollars ($ 10,000) is authorized and appropriate. 

I also direct that respondent submit to the Department a petroleum  bulk storage  application for the facility within 
fifteen (15) days of service of this order upon it, together with all applicable registration  fees. 

NOW, THEREFORE, having considered this matter and being duly advised, it is ORDERED that: 
1. Department staff's  motion for a default judgment  pursuant to 6 NYCRR 622.15 is granted. By failing to 
answer or appear in this proceeding, respondent Stone Point Properties, LLC waived its right to be heard at the 
hearing. 

2. Moreover, based upon record evidence,  respondent Stone Point Properties, LLC [*4]  violated ECL 17-1009 
and 6 NYCRR 613-1.9(c), by failing to renew  the registration  of its petroleum   bulk storage  facility located at 
15-35 126th Street, College Point, New York on or before June 25, 2008, the date the prior registration   
expired.  
3. Within fifteen (15) days of the service of this order upon respondent Stone Point Properties, LLC, respondent 
shall submit to the Department a complete petroleum   bulk storage  application for the facility, plus applicable 
registration  fees. 
4. Within fifteen (15) days of the service of this order upon respondent Stone Point Properties, LLC, respondent 
shall pay a civil penalty  in the amount of ten thousand dollars ($ 10,000) by certified check, cashier's check or 
money order made payable to the New York State Department of Environmental Conservation. 
5. The petroleum   bulk storage  application, applicable registration  fees, and the penalty payment shall be 
sent to the following address: 

Office of General Counsel (Remediation Bureau) 
NYS Department of Environmental Conservation 
625 Broadway, 14th Floor 
Albany, New York 12233-1500 
Attn: Deborah Gorman, Esq. 

6. Any questions or other correspondence regarding this order shall also be addressed [*5]  to Deborah 
Gorman, Esq. at the address referenced in paragraph V of this order. 
7. The provisions, terms and conditions of this order shall bind respondent Stone Point Properties, LLC, and its 
agents, successors and assigns, in any and all capacities. 

For the New York State Department 
of Environmental Conservation 

By: /s/ 
Basil Seggos 
Commissioner 

Dated: September 12, 2018 
Albany, New York 
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Opinion By:  [*1] SEGGOS 

 
Initial Decision: 

Michael S. Caruso, Administrative Law  Judge 

DEFAULT  SUMMARY REPORT 

DEC Case No. PBS.OP.4-106186.5.2017 

Procedural History 

Staff  of the New York State Department of Environmental Conservation (Department) served respondent Yogiji 
Real Estate LLC (respondent) with a notice of hearing  and complaint, dated May 24, 2018, alleging a violation of 6 
NYCRR 613-1.9(a), for failing to ensure that the registration  information, including the identity of any authorized 
class A or class B operator, remained current and accurate for its petroleum  [*9]  bulk storage  (PBS) facility 
located at 176 Erie Blvd., Canajoharie, New York (facility). The complaint seeks an order of the Commissioner: (i) 
finding respondent in violation of 6 NYCRR 613-1.9(a); (ii) assessing a civil penalty  in the amount of five thousand 
dollars ($ 5,000); (iii) directing respondent to submit a completed PBS registration  application form to the 
Department including information identifying the authorized class A operator and authorized class B operator for the 
relevant tank  systems within 30 days after the date the order is signed by the Commissioner; and (iv) imposing 
such other and further relief as the Commissioner may deem just and appropriate. 
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Department staff  served the notice of hearing  and complaint on respondent by certified mail  return receipt 
requested (see Motion for Default Judgment,  Exhibit C) on May 24, 2018. Respondent received the certified mail  
on May 29, 2018 (Id.). Respondent failed to file an answer to the complaint, and failed to appear at the adjudicatory 
hearing  scheduled  for July 24, 2018, as directed in the cover letter  and notice of hearing  served with the 
complaint (see Motion for Default Judgment,  Exhibit A). 

As stated [*10]  in the notice of hearing,  an adjudicatory hearing  was convened on July 24, 2018 before the 
undersigned Administrative Law  Judge (ALJ) at the Department's Region 4 offices, located at 1130 North Westcott 
Road, Rotterdam, New York. Department staff  was represented by Stephen Repsher, Esq., Assistant Regional 
Attorney, Office of General Counsel, New York State Department of Environmental Conservation, 1130 North 
Westcott Road, Rotterdam, New York. No one appeared on behalf of respondent. 

I noted for the record that respondent had failed to answer the complaint and failed to appear for the adjudicatory 
hearing.  Department staff  moved orally for a default judgment  pursuant to 6 NYCRR 622.15. I reserved on the 
oral motion, allowing the record to remain open for Department staff  to submit the documentation required by 6 
NYCRR 622.15(b). At the July 24, 2018 hearing, staff  submitted a written motion for a default judgment  with 
supporting papers (see Appendix A, attached hereto [listing documents submitted on motion]). Department staff  
served the motion and supporting papers on respondent by first class mail  on July 24, 2018 (see Motion for Default 
Judgment,  Exhibit F). 

By letter [*11]  dated August 10, 2018, I requested additional documents from Department staff.  On August 13, 
2018, Department staff  provided the additional documents and served them on respondent (see Affidavit of Service  
of Jill Viscusi, sworn  to August 13, 2018). 

Applicable Regulatory Provision 

Section 613-1.9. Registration.  

* * * 

"(a) General. The facility owner must obtain an initial or revised registration  certificate from the department prior to 
the first receipt of petroleum  into a new or replaced tank  system. The facility owner must ensure that the 
registration  information identified in subdivision (e) of this section remains current and accurate. In addition, every 
temporary tank  system that is not removed within 180 days after installation must either be included on a new 
facility registration  or be added to an existing facility's registration.  The facility owner may rely on an authorized 
representative to satisfy any obligation imposed on the owner by the provisions of this section. (emphasis added) 

* * * 

"(e) Application procedure for information corrections.  

(1) The facility owner must submit information corrections  for registered facilities using forms or electronic [*12]  
means as provided by the department. Forms are available online at www.dec.ny.gov and at all department offices. 

(2) The registration  application must be signed by the facility owner. 

(3) Changes in the following registration  items are considered information corrections:  

(i) contact information; 

(ii) class A or class B Operator; 

(iii) tank  system status; 

(iv) tank  system equipment; or 
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(v) type of petroleum  stored. 

(4) No registration  fee is required for submitting information corrections. " 

Findings of Fact 

The following facts are found based upon the pleadings and papers submitted  with and in support of staff's  motion 
for a default judgment:  

1. Respondent Yogiji Real Estate LLC is the owner of a PBS facility having a capacity of over 1,100 gallons  
located at 176 Erie Blvd., Canajoharie, New York (facility). In particular, PBS tank  number 11 at the facility has 
a capacity of 10,000 gallons,  contains gasoline  and is located underground; tank  number 12 has a capacity of 
6,000 gallons,  contains gasoline  and is located underground; tank  number 13 has a capacity of 6,000 
gallons,  contains diesel fuel and is located underground; tank  number 14 has a capacity of [*13]  4,000 
gallons,  contains gasoline  and is located underground;  and tank  number 15 has a capacity of 2,000 gallons,  
contains kerosene and is located aboveground. See Motion for Default Judgment,  Exhibit D. 

2. The Department issued PBS Certificate Number 4-106186 to Yogiji Real Estate LLC, the owner of the 
facility, on August 25, 2014 with an expiration date of August 25, 2019. See Motion for Default Judgment,  
Exhibit D (Addendum). 

3. On March 19, 2018, a search of the Department's PBS registration  database revealed that respondent's 
facility contains a tank  system or systems that is or are subject to the requirements of 6 NYCRR 613-2 and 
that respondent had not designated an authorized class A operator or class B operator for each tank  system 
on the registration. See Motion for Default Judgment,  Exhibit E, Affidavit of Amiel Lagatic, sworn  to May 23, 
2018, P 16 (a) and (b); see also Exhibit D. 1 

4. As shown by the Affidavit of Service  of Jill Viscusi, sworn  to July 23, 2018, Department staff  served a 
notice of hearing  and complaint on respondent by certified mail  return receipt requested, on May 24, 2018, 
which were received by respondent on May 29, 2018, alleging a  [*14]  violation of 6 NYCRR 613-1.9(a), 
together with a cover letter,  order on consent, statement of readiness and affidavit of Amiel Lagatic, for failure 
to maintain a current and accurate registration  of its PBS facility located at 176 Erie Blvd., Canajoharie, New 
York. See Motion for Default Judgment,  Exhibit C. 

5. Respondent failed to file an answer to the complaint and failed to appear for the adjudicatory hearing 
scheduled  in the matter on July 24, 2018, as directed in the notice of hearing. See Motion for Default 
Judgment,  Exhibit B, Affirmation of Stephen Repsher, Esq., dated July 24, 2018, PP 4-5; Hearing Record. 

6. As shown by the Affidavit of Service  of Jill Viscusi, sworn  to July 24, 2018, Department staff  served the 
Notice of Motion and Motion for Default Judgment,  with a cover letter  and exhibits, on respondent by first 
class mail. See Motion for Default Judgment,  Exhibit F. 

7. As shown by the Affidavit of Service  of Jill Viscusi, sworn  to August 13, 2018, Department staff  served a 
copy of the May 24, 2018 cover letter  from Stephen Repsher to respondent and the statement of readiness 
that were served with the complaint along with a copy of the PBS Certificate, dated [*15]  August 25, 2014, on 
respondent by first class mail. SeeAffidavit of Service  of Jill Viscusi, sworn  to August 13, 2018. 

Discussion 

A respondent upon whom a complaint has been served must serve an answer within 20 days of receiving a notice 
of hearing  and complaint (see 6 NYCRR 622.4[a]). A respondent's failure to file a timely answer "constitutes a 

                                                 
1  Although the PBS Certificate issued on August 25, 2014 identifies a "Class B (Daily On-Site) Operator", staff's   sworn  affidavit 
demonstrates that as of March 19, 2018 respondent had not designated an authorized Class A or authorized Class B operator 
on the registration.  
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default  and a waiver of respondent's right to a hearing" (6 NYCRR 622.15[a]). In addition, attendance by a 
respondent at a scheduled  pre-hearing  conference or hearing is mandatory, "and failure to attend constitutes a 
default  and a waiver of the opportunity for a hearing" (6 NYCRR 622.8[c]; see also 6 NYCRR 622.15[a] ["A 
respondent's … failure to appear at the hearing or the pre-hearing  conference … constitutes a default  and waiver 
of respondent's right to a hearing"]). 

Upon a respondent's failure to answer a complaint or failure to appear [*16]  for a pre-hearing  conference or 
hearing, Department staff  may make a motion to an ALJ for a default judgment.  Such motion must contain: (i) 
proof of service upon respondent of the notice of hearing  and complaint; (ii) proof of respondent's failure to appear 
or to file a timely answer; and (iii) a proposed order  (see 6 NYCRR 622.15[b][1] - [3]). 

As the Commissioner has held, "a defaulting respondent is deemed to have admitted the factual allegations of the 
complaint and all reasonable inferences that flow from them" (Matter of Alvin Hunt, d/b/a Our Cleaners, Decision 
and Order of the Commissioner, July 25, 2006, at 6 [citations omitted]). In addition, in support of a motion for a 
default judgment,  staff  must "provide proof of the facts sufficient  to support the claim[s]" alleged in the complaint. 
Matter of Queen City Recycle Center, Inc., Decision and Order of the Commissioner, December 12, 2013, at 3. 
Staff  is required to support their motion for a default judgment  with enough facts to enable the ALJ and the 
Commissioner to determine that staff  has a viable  claim (see Matter of Samber Holding Corp., Order of the 
Commissioner, March 12, 2018, at 1 [citing Woodson v Mendon Leasing Corp., 100 NY2d 62, 70-71 (2003)] [*17]  
see also State v Williams, 44 AD3d 1149, 1151-1152 [3d Dept 2007] and CPLR 3215[f]). 

The record establishes that: (i) Department staff  served the notice of hearing  and complaint upon respondent; (ii) 
respondent failed  to file an answer to the complaint; and (iii) respondent failed  to appear for the adjudicatory 
hearing  scheduled  on July 24, 2018, as directed in the notice of hearing.  Department staff  has submitted a 
proposed order  (see Motion for Default Judgment,  Exhibit G). Based upon the foregoing, the Department is 
entitled to a default judgment  in this matter pursuant to the provisions of 6 NYCRR 622.15. Staff  also served 
respondent with copies of the motion for default judgment  and supporting papers (see Findings of Fact Nos. 6 and 
7). 

Department staff's  submissions in support of the motion for a default judgment  provide proof of facts sufficient  to 
enable me to determine that staff  has a viable  claim that respondent failed  to ensure that the registration  
information for its petroleum  bulk storage  facility located at 176 Erie Blvd., Canajoharie, New York, remained 
current and accurate, in violation of 6 NYCRR 613-1.9(a) (see Matter of Samber  [*18]   Holding Corp., Order of the 
Commissioner at 1). In particular, respondent failed  to designate  an authorized class A operator or authorized 
class B operator for each tank  system on the registration  by October 11, 2016, as required by 6 NYCRR 613-
2.5(a). Respondent was in violation of 6 NYCRR 613-1.9(a) from October 11, 2016. 

Department staff  seeks a civil penalty  in the amount of five thousand dollars ($ 5,000), and staff's  submissions on 
the motion for a default judgment  elaborate on the requested penalty, discussing the Department's Civil Penalty  
Policy, DEE-1, and administrative precedent relating to similar violations (see Motion for Default Judgment,  Exhibit 
A, Complaint, at Wherefore Clause P II; see also Exhibit B, Repsher Affirmation, PP 12-16). 

I find that staff's  request for a civil penalty  in the amount of five thousand dollars ($ 5,000) is consistent with the 
Department's penalty policy as well as applicable provisions of ECL article 71. 

Department staff  does not request payment of the civil penalty  within any specified period of time, but staff's  
complaint requests that a registration  application be submitted within thirty (30) days of the date of a 
Commissioner's [*19]  order. Although Department staff's  proposed order  directs respondent to submit the PBS 
registration  application form within fifteen (15) days of the order, I recommend  the Commissioner direct 
submission of the PBS registration  application and payment of the civil penalty  within thirty (30) days of 
respondent's receipt of the order. 

Conclusion of Law 
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By failing to maintain  an accurate and current registration  for its PBS facility located at 176 Erie Blvd., 
Canajoharie, New York, respondent violated 6 NYCRR 613-1.9(a). 

Recommendation 

Based upon the foregoing, I recommend  that the Commissioner issue an order: 
1. Granting Department staff's  motion for default judgment,  holding respondent Yogiji Real Estate LLC in 
default  pursuant to the provisions of 6 NYCRR 622.15; 
2. Holding that respondent Yogiji Real Estate LLC violated 6 NYCRR 613-1.9(a) by failing to maintain  an 
accurate and current registration  for its PBS facility located at 176 Erie Blvd., Canajoharie, New York; 

3. Directing respondent Yogiji Real Estate LLC to submit to the Department, within thirty (30) days of service of 
the Commissioner's order, a complete registration  application for the facility, including [*20]  the information 
identifying the authorized class A operator and class B operator for all relevant tank  systems; 
4. Directing respondent Yogiji Real Estate LLC to pay a civil penalty  in the amount of five thousand dollars ($ 
5,000) within thirty (30) days of service of the Commissioner's order; and 
5. Directing such other and further relief as he may deem just and appropriate. 

/s/ 
Michael S. Caruso 
Administrative Law  Judge 

Dated: Albany, New York 
August 23, 2018 

Opinion 
 
 

Basil Seggos, Commissioner 

ORDER 

DEC Case No. PBS.OP.4-106186.5.2017 

This administrative enforcement proceeding addresses allegations by staff  of the New York State Department of 
Environmental Conservation (Department) that respondent Yogiji Real Estate LLC violated 6 NYCRR 613-1.9(a) by 
failing to ensure that the registration  information, including the identity of any authorized class A or authorized class 
B operator, remained current and accurate for its petroleum  bulk storage  (PBS) facility. 

Respondent's facility is located at 176 Erie Blvd., Canajoharie, New York, and includes the following petroleum  
bulk storage  tanks:  No. 11, an underground  tank  with a capacity of 10,000 gallons,  containing gasoline;  No. 12, 
an underground  tank  with a capacity of 6,000 gallons,  containing gasoline;  No. 13, an underground  tank  with a 
capacity of 6,000 gallons,  containing diesel fuel; No. 14, an underground  tank  with a capacity of 4,000 gallons,  
containing gasoline;  and No. 15, an aboveground tank  with a capacity of 2,000 gallons,  containing kerosene. 

Administrative Law  Judge (ALJ) Michael S. Caruso of the Department's Office of Hearings and Mediation Services 
was assigned [*2]  to this matter and prepared the attached default  summary report, which I adopt as my decision 
in this matter, subject to my comments below. 

As set forth in the ALJ's default  summary report, respondent failed  to file an answer to the complaint served by 
Department staff  in this matter and failed to appear for the adjudicatory hearing  scheduled  for July 24, 2018 (see 
Default  Summary Report at 3 [Finding of Fact No. 5]). At the July 24, 2018 adjudicatory hearing,  Department staff  
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made an oral motion for a default judgment.  ALJ Caruso reserved on the motion, and Department staff  submitted 
a written motion for default judgment  with supporting papers. 

As a consequence of respondent's failure to answer or appear in this matter, the ALJ recommends  that 
Department staff's  motion for a default judgment  be granted (see Default  Summary Report at 5). I concur that 
staff  is entitled to a judgment on default  pursuant to 6 NYCRR 622.15. The pleadings and the papers submitted  
with and in support of the motion provide enough facts to enable me to determine that staff  has a viable  claim that 
respondent failed  to ensure that the registration  information for its petroleum  bulk storage  facility located [*3]  at 
176 Erie Blvd., Canajoharie, New York, remained current and accurate, in violation of 6 NYCRR 613-1.9(a). In 
particular, respondent failed  to designate  an authorized class A operator or authorized class B operator for each 
tank  system on the registration  by October 11, 2016, as required by 6 NYCRR 613-2.5(a). 

Department counsel correctly points out that the requirement to register PBS facilities and maintain current and 
accurate information on the registration  is one of the "cornerstones" of the PBS regulatory scheme (see Motion for 
Default Judgment,  Exhibit B, Affirmation of Stephen Repsher, Esq., dated July 24, 2018 [Repsher Affirmation], P 
12). Proper registration  assists in the oversight of other requirements for a PBS facility (e.g., leak detection, 
monitoring, and reporting), with the goal of protecting the environment and public health. 

Respondent was required to designate  an authorized class A operator and an authorized class B operator on the 
registration  for its facility no later than October 11, 2016 but failed to do so (see Default  Summary Report at 3 
[Finding of Fact No. 3]). Accordingly, respondent has been in violation of 6 NYCRR 613-1.9(a) from October 11, 
2016. 

 [*4]  
ECL 71-1929(1), which applies to the regulatory violation at issue in this proceeding, provides for a penalty of up to 
thirty-seven thousand five hundred dollars ($ 37,500) per day for each violation. For this violation, Department staff  
seeks a civil penalty  in the amount of five thousand dollars ($ 5,000) and addresses the penalty in the context of 
ECL 71-1929(1) and the Department's Civil Penalty  Policy (DEE-1) dated June 20, 1990 (Civil Penalty  Policy)(see 
Repsher Affirmation PP 12-14, 16). In this matter the civil penalty  of five thousand dollars ($ 5,000) that staff  
requests is supported by the record and is in accordance with ECL 71-1929(1) and the Civil Penalty  Policy. 1 

 [*5]  
I direct that respondent submit the civil penalty  to the Department within thirty (30) days of the service of this order 
upon respondent. In addition, I direct that respondent submit to the Department a complete petroleum  bulk storage  
registration  application for the facility, including the information identifying the authorized class A operator and 
authorized class B operator for all relevant tank  systems, within thirty (30) days of the service of this order upon 
respondent. 

NOW, THEREFORE, having considered this matter and being duly advised, it is ORDERED that: 
1. Department staff's  motion for a default judgment  pursuant to 6 NYCRR 622.15 is granted. By failing to 
answer or appear in this proceeding, respondent Yogiji Real Estate LLC waived its right to be heard at the 
hearing. 
2. Based on the pleadings and papers submitted  with and in support of Department staff's  motion, respondent 
Yogiji Real Estate LLC is determined to have violated 6 NYCRR 613-1.9(a) by failing to maintain  an accurate 
and current registration  for its PBS facility located 176 Erie Blvd., Canajoharie, New York. 

                                                 
1  In its evaluation of the civil penalty,   staff  also cites to the Commissioner's order dated December 19, 2011 in Matter of 12 
Martense Associates LLC (12 Martense Associates)(see Repsher Affirmation P 15). The Commissioner in 12 Martense 
Associates established a penalty structure that applies to violations of PBS registration  requirements for heating oil tanks  in 
New York City (see 12 Martense Associate, at 2), specifically PBS registration  renewals and PBS re-registrations when the 
ownership of a PBS facility is transferred. It would not be applicable to violations involving the failure to identify an authorized 
Class A or Class B operator as is the case here. 
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3. Within thirty (30) days of the service of this order upon respondent Yogiji Real [*6]  Estate LLC, respondent 
shall submit to the Department a complete petroleum   bulk storage   registration  application for the facility, 
including the information identifying the authorized class A operator and authorized class B operator for all 
relevant tank  systems. 
4. Within thirty (30) days of the service of this order upon respondent Yogiji Real Estate LLC, respondent shall 
pay a civil penalty  in the amount of five thousand dollars ($ 5,000) by certified check, cashier's check, or 
money order made payable to the "New York State Department of Environmental Conservation." 
5. The petroleum   bulk storage  application and the penalty payment shall be sent to the following address: 

Office of General Counsel 
NYS Department of Environmental Conservation 
1130 North Westcott Road 
Rotterdam, New York 12306 
Attn: Stephen Repsher, Esq. 

6. Any questions or other correspondence regarding this order shall also be addressed to Stephen Repsher, 
Esq. at the address referenced in paragraph V of this order. 
7. The provisions, terms, and conditions of this order shall bind respondent Yogiji Real Estate LLC, and its 
agents, successors, and assigns, in any and all capacities. 

For the New York State [*7]  Department of Environmental Conservation 

By: /s/ 
Basil Seggos 
Commissioner 

Dated: Albany, New York 
September 17, 2018 

Attachment 
 
 

APPENDIX A 

Matter of Yogiji Real Estate LLC 
DEC File No. PBS.OP.4-106186.5.2017 

Motion for Default Judgment 
1. Cover letter, dated July 24, 2018, addressed to Chief Administrative Law Judge James McClymonds of the 
Department's Office of Hearings and Mediation Services, attaching staff's motion papers 
2. Notice of Motion for Default Judgment dated July 24, 2018 
3. Motion for Default Judgment, dated July 24, 2018, attaching Exhibits A and B: 

1. Notice of Hearing and Complaint dated May 24, 2018 
2. Affirmation of Stephen Repsher, Esq., dated July 24, 2018, attaching Exhibits C - G: 
3. Affidavit of Service of Jill Viscusi, sworn to July 23, 2018, attaching USPS Return Receipt, dated May 
29, 2018, reflecting service of cover letter, notice hearing, complaint, order on consent, statement of 
readiness and affidavit of Amiel Lagatic, upon respondent by certified mail 
4. Undated and unsigned Petroleum Bulk Storage (PBS) Application from Yogiji Real Estate LLC, PBS No. 
4-106186; PBS Facility Information Report, PBS No. 4-106186, printed July 10, 2018 

 [*8]  5. Affidavit of Amiel Lagatic, sworn to May 23, 2018 
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6. Affidavit of Service of Jill Viscusi, sworn to July 24, 2018, reflecting service of cover letter, notice of 
motion and motion for default judgment, with exhibits, upon respondent by mail 
7. Proposed Order 

5. Cover letter, dated August 13, 2018, from Stephen Repsher, Esq., attaching the May 24, 2018 cover letter 
and statement of readiness (Addendum to Exhibit A) that were served with the notice of hearing and complaint, 
the PBS Certificate (Addendum to Exhibit C) issued to respondent on August 25, 2014, and the Affidavit of 
Service of Jill Viscusi, sworn to August 13, 2018 
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Core Terms 
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Opinion By:  [*1] SEGGOS 

 
Initial Decision: 

Daniel P. O'Connell, Administrative Law  Judge 

HEARING REPORT 

DEC Case No. PBS.2-609008.3.2018 

Procedural History 

Staff  of the New York State Department of Environmental Conservation (Department) duly served Lawrence 
Darrow (respondent) with a notice of hearing  and complaint, dated January 2, 2018, alleging that respondent 
violated ECL 17-1009 and its implementing  regulation,  6 NYCRR 613-1.9(c), when respondent failed  to timely 
renew  the registration  for his petroleum  bulk storage  facility located at 103-02 Rockaway Boulevard, Ozone Park 
(Queens County), New York 11417 before the registration  expired on May 29, 2008. Based on the alleged 
violation, Department staff  requested an order from the Commissioner: (1) concluding that respondent violated 
ECL 17-1009 and 6 NYCRR 613-1.9(c); (2) assessing a civil penalty  in the amount of ten thousand dollars  ($ 
10,000); (3) directing respondent to register his petroleum  bulk storage  facility within fifteen (15) days of the 
service of the Commissioner's order by remitting the applicable registration  fee, including any past registration  
fees, along with a complete registration  application; and (4) granting such other and [*7]  further relief as the 
Commissioner shall deem just and appropriate. 
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Department staff  served the notice of hearing  and complaint upon respondent by certified mail, return receipt 
requested on or about January 2, 2018. Mr. Darrow received the notice of hearing  and complaint on January 12, 
2018. (See Exhibit 3.) Respondent failed to answer the complaint. The notice of hearing  and accompanying cover 
letter  directed respondent to appear at a pre-hearing  conference scheduled  for February 7, 2018, and to appear 
at an adjudicatory hearing  scheduled  for March 9, 2018 (see Exhibit 2). Respondent did not appear at either the 
pre-hearing  conference or the adjudicatory hearing.  

As stated in the notice of hearing,  on March 9, 2018, an adjudicatory hearing  was convened at 12:43 p.m. by video 
conference before administrative law  judge (ALJ) Michael S. Caruso. The ALJ was at the Department's Central 
offices located at 625 Broadway, Albany, New York, and counsel for staff  was at the Department's Region 2 offices 
located at 1 Hunter's Point Plaza, 47-40 21st Street, Long Island City, New York. Department staff  was 
represented by Deborah Gorman, Esq. of the Remediation Bureau in the Department's [*8]  Office of General 
Counsel. No one appeared on behalf of respondent. 

Ms. Gorman said that staff  was prepared to proceed with the hearing, and proffered a witness. Noting for the 
record that respondent had failed to answer the complaint, failed to appear for the pre-hearing  conference, and 
failed to appear for the adjudicatory hearing,  Department staff  moved orally for a default judgment  pursuant to 6 
NYCRR 622.15. ALJ Caruso reserved on the motion, and the hearing was rescheduled for July 17, 2018. At the 
hearing held on July 17, 2018 before ALJ Daniel P. O'Connell, respondent again failed to appear. Department staff  
renewed  the motion for default judgment.  Department staff  was represented by Chuqiao Wang, a legal intern with 
the Department (see Exhibit 1), and Deborah Gorman, Esq., Senior Attorney, Office of General Counsel. 

Applicable Regulatory Provision 

Section 613-1.9(c) of 6 NYCRR requires the facility owner to renew  the facility's registration  every five years from 
the date of the last valid registration  certificate until the Department receives written notice and documentation from 
the facility owner that either the facility has been permanently closed in accordance [*9]  the prescribed regulatory 
requirements, or the ownership has been duly transferred. 1 

Findings of Fact 

Section 622.11(c) states that the party bearing the burden of proof  must sustain that burden by a preponderance  
of the evidence. The following findings are based upon the preponderance  of evidence presented by Department 
staff,  the party with the burden of proof,  at the hearing: 

1. Lawrence Darrow owns a petroleum bulk storage  facility having a capacity of over 1,100 gallons  located at 
103-02 Rockaway Boulevard, Ozone Park (Queens County), New York 11417 (facility). Petroleum  storage 
tank  number 001 at the facility has a capacity of 2,500 gallons  and is located underground. (See Exhibits 4, 5, 
6, 7, and 8; testimony of Benjamin Conlon [Conlon Testimony]). 2 

2. On May 29, 2003, the Department issued Petroleum Bulk Storage  Certificate No. 2-609008 to Lawrence 
Darrow. The expiration date of the certificate was May 29, 2008. (See Exhibit 8; Conlon Testimony.) 

                                                 
1  ECL 17-1009(2) requires facility registrations  to be "renewed  every five years or whenever ownership of a facility is 
transferred, whichever occurs first." 
2  Benjamin Conlon, Esq. is an associate attorney in the Department's Office of General Counsel. Mr. Conlon is a Section Chief 
in the Bureau of Remediation. His responsibilities include enforcement of the Petroleum   Bulk Storage  laws and regulations.  
He is authorized to access and inspect the Department's unified information system ("UIS"), and the electronic repository for 
scanned documents ("DecDOCS"). The UIS and DecDOCS are databases maintained by the Department, and contain 
petroleum   bulk storage  facility records, including registrations  filed pursuant to section 613-1.9 of 6 NYCRR. (See Conlon 
Testimony.) 
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3. By letter dated September 18, 2008, Department [*10] staff  advised respondent that his recently filed 
petroleum bulk storage registration  application was incomplete because the tank  at the facility was overdue 
for tightness  testing (see Exhibit 7; Conlon Testimony). 

4. On December 27, 2017, a search of the Department's PBS registration  database revealed that respondent 
had not submitted an application to renew  the tank registration  (see Exhibit 2 [January 2, 2018 Affirmation  of 
Deborah Gorman, Esq., PP 9-12]). Similar searches conducted on July 13 and 16, 2018 showed that 
respondent had failed to file any application to renew  the tank registration  (see Conlon Testimony). 

5. On January 2, 2018, pursuant to 6 NYCRR 622.3(a)(3), Department staff  served respondent with a cover 
letter, notice of hearing  and complaint, a statement of readiness, and supporting affirmation,  all dated January 
2, 2018. In the complaint, staff  alleged that respondent violated ECL 17-1009 and its implementing regulation  
at 6 NYCRR 613-1.9(c) by failing to renew  the registration  of his petroleum bulk storage  facility located at 
103-02 Rockaway Boulevard, Ozone Park (Queens County), New York 11417 prior to May 29, 2008. (See 
Exhibits 2 and 3 [Affidavit [*11]  of Service of Dale Thiel, sworn to July 2, 2018, PP 3-4].) 

6. The Department had prior contact with respondent, and although settlement was discussed, Department 
staff  was unable to make further contact with respondent (see Exhibit 9 [June 22, 2018 Affirmation  of Deborah 
Gorman, PP 3, 5].) 

7. Respondent failed to file an answer to the complaint, failed to appear at a pre-hearing  conference scheduled  
for February 7, 2018, and failed to appear for the adjudicatory hearing scheduled  in the matter for March 9, 
2018, and reconvened  on July 17, 2018 (see Hearing Record). 

Discussion 

 [*12]  

A respondent upon whom a complaint has been served must serve an answer within 20 days of receiving a notice 
of hearing  and complaint (see 6 NYCRR 622.4[a]). A respondent's failure to file a timely answer "constitutes a 
default  and a waiver of respondent's right to a hearing" (6 NYCRR 622.15[a]). In addition, attendance by a 
respondent at a scheduled  pre-hearing  conference or hearing is mandatory, "and failure to attend constitutes a 
default  and a waiver of the opportunity for a hearing" (6 NYCRR 622.8[c]). Finally, 6 NYCRR 622.15(a) states that 
"[a] respondent's … failure to appear at the hearing or the pre-hearing  conference … constitutes a default  and a 
waiver of respondent's right to a hearing." 

When, as here, a respondent fails to answer a complaint or does not appear for a pre-hearing  conference or 
hearing, Department staff  may move for a default judgment.  Such a motion must contain the following: (1) proof of 
service upon respondent of the notice of hearing  and complaint; (2) proof of respondent's failure to appear or to file 
a timely answer; and (3) a proposed order (see 6 NYCRR 622.15[b][1-3]). 

The Commissioner has held that "a defaulting respondent is deemed [*13]  to have admitted the factual allegations 
of the complaint and all reasonable inferences that flow from them" (Matter of Alvin Hunt, d/b/a Our Cleaners, 
Decision and Order of the Commissioner, July 25, 2006, at 6 [citations omitted]). In addition, in support of a motion 
for a default judgment,  staff  must "also submit some proof of the facts sufficient  to support the claims charged in 
the complaint" (Matter of Greene Technologies Incorporated, Ruling of the Commissioner, November 10, 2016, at 
3; see also Matter of American Auto Body & Recovery Inc., Ruling of the Commissioner, July 2, 2015, at 3; Matter 
of Queen City Recycle Center, Inc., Decision and Order of the Commissioner, December 12, 2013, at 3). The proof 
submitted must be sufficient to enable the ALJ and the Commissioner to determine that Department staff  has a 
viable  claim (see Matter of Samber Holding Corp., Order of the Commissioner, March 12, 2018, at 1). 

The record in this matter establishes the following. First, Department staff  duly served the notice of hearing  and 
complaint upon respondent. Second, respondent failed  to file an answer to the complaint and failed to appear at a 
pre-hearing  conference [*14]  scheduled  for February 7, 2018 as directed in the cover letter  served with the notice 
of hearing  and complaint, and in the notice of hearing.  Third, respondent failed  to appear for the adjudicatory 
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hearing  scheduled  in the matter on March 9, 2018, as directed in both the cover letter  and the notice of hearing,  
and reconvened  on July 17, 2018, as directed in the June 13, 2018 notice of hearing.  (See Exhibit 11.) 
Department staff  has submitted a proposed order with his motion (see Exhibit 10). Staff  also served respondent 
with copies of the motion for default judgment  and supporting papers. 

Department staff's  submissions in support of the motion for a default judgment  provide proof of the facts sufficient  
to enable the ALJ to determine that Department staff  has a viable  claim that respondent violated ECL 17-1009 and 
section 613-1.9(c) of 6 NYCRR by failing to renew  the registration  of his petroleum  bulk storage  facility located at 
103-02 Rockaway Boulevard, Ozone Park, New York (see Matter of Samber Holding Corp., Order of the 
Commissioner, March 12, 2018, at 1). Department staff  is entitled to a default judgment  in this matter pursuant to 6 
NYCRR 622.15. 

Moreover, the [*15]  proof presented at the hearing, conducted in respondent's absence, demonstrates by a 
preponderance  of the evidence that respondent failed  to renew  the registration  for his petroleum  bulk storage  
tank.  As of the date of the hearing, the tank  remained unregistered. (See Conlon Testimony.) The Department is 
entitled to judgment on the merits. 

Department staff  requested a civil penalty  of ten thousand dollars  ($ 10,000). ECL 71-1929(1) provides for a civil 
penalty  of up to thirty-seven thousand five hundred  dollars  ($ 37,500) per day for each violation. In proceedings 
concerning violations of PBS registration  requirements in the New York City area, calculating an appropriate 
penalty depends, in part, on the duration of the violations (see e.g. Matter of 540 Jackson Realty Corp., Order of the 
Commissioner, May 18, 2016, at 2; see also Matter of 12 Martense Associates LLC, Order of the Commissioner, 
December 19, 2011 [12 Martense Associates], at 2). Department staff  has generally requested a civil penalty  of 
five thousand dollars  ($ 5,000) for violations extending up to two years, seven thousand five hundred  dollars  ($ 
7,500) for violations extending from two to five years,  [*16]  and ten thousand dollars  ($ 10,000) for violations 
exceeding five years in duration (see 12 Martense Associates at 2). 

The record in this matter reflects that, as of the date of the service and filing of the notice of hearing  and complaint 
in this matter, respondent's failure to renew  his registration  exceeds five years. I therefore recommend  that the 
Commissioner assess a civil penalty  in the amount of ten thousand dollars  ($ 10,000), as requested by 
Department staff.  

Conclusion of Law 

By failing to timely renew  the registration  of his PBS facility at 103-02 Rockaway Boulevard, Ozone Park, New 
York 11417, respondent violated ECL 17-1009 and section 613-1.9(c) of 6 NYCRR. 

Recommendations 

Based upon the foregoing, I recommend  that the Commissioner issue an order: 

1. Granting Department staff's  motion for default,  holding Lawrence Darrow in default  pursuant to 6 NYCRR 
622.15; 

2. Holding that, based upon the proof presented at the adjudicatory hearing,  respondent violated ECL 17-1009 and 
6 NYCRR 613-1.9(c) by failing to renew  the registration  of his petroleum  bulk storage  facility located at 103-02 
Rockaway Boulevard, Ozone Park, New York 11417; 

3. Directing respondent [*17]  to submit to the Department, within fifteen (15) days of service of the Commissioner's 
order, a complete registration  application for the facility, together with all applicable registration  fees, as well as 
proof of tank  tightness;  

4. Directing Lawrence Darrow to pay a civil penalty  in the amount of ten thousand dollars  ($ 10,000) within fifteen 
(15) days of service of the Commissioner's order; and 

5. Directing such other and further relief as the Commissioner may deem just and appropriate. 
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/s/ 
Daniel P. O'Connell 
Administrative Law  Judge 

Dated: September 19, 2018 
Albany, New York 

Opinion 
 
 

Basil Seggos, Commissioner 

ORDER 

DEC Case No. PBS.2-609008.3.2018 

This administrative enforcement proceeding addresses allegations of staff  of the New York State Department of 
Environmental Conservation (Department or DEC) that respondent Lawrence Darrow violated ECL 17-1009 and 6 
NYCRR 613-1.9(c) by failing to renew  the registration  for his petroleum  bulk storage  facility located at 103-02 
Rockaway Boulevard, Ozone Park, New York (facility) before it expired on May 29, 2008. An underground storage 
tank  with a capacity of 2,500 gallons  is located at the facility. 

On July 17, 2018, an adjudicatory hearing  was convened before Daniel P. O'Connell, an administrative law  judge 
(ALJ) of DEC's Office of Hearings and Mediation Services. ALJ O'Connell prepared the attached hearing report, 
which I adopt as my decision in this matter, subject to my comments below. As set forth in the ALJ's hearing report, 
respondent failed  to file an answer to the complaint served by Department staff  in this matter, failed to appear at a 
pre-hearing  conference scheduled  for February 7, 2018, and failed to appear for the adjudicatory hearing  
scheduled  for March 9, 2018 and reconvened  on July [*2]  17, 2018 (see Hearing Report at 3 [Finding of Fact 
No.7]). 

Respondent failed to answer or appear in this matter, and the ALJ recommends  that Department staff's  motion for 
a default judgment  be granted (see Hearing Report at 4-5). I concur that staff  is entitled to a judgment on default  
pursuant to 6 NYCRR 622.15. 

At the hearing on July 17, 2018, Department staff  presented proof of facts sufficient  to enable me to determine that 
staff  has a viable  claim, and proved its case on the merits by a preponderance  of the evidence (see id.). 
Accordingly, staff  is entitled to a judgment based on record evidence. 

The record demonstrates that respondent was required to renew  the registration  for the facility prior to May 29, 
2008 (see ECL 17-1009[2]; Hearing Report at 2 [Finding of Fact No. 2] 4; Exhibit 8). By letter dated September 18, 
2008, Department advised respondent that his recently filed petroleum  bulk storage  application was incomplete 
because the tank  at the facility was overdue for tightness  testing (see Hearing Report at 3 [Finding of Fact No. 3; 
Exhibit 7]). Respondent did not provide the information necessary to renew  the registration.  Respondent's failure 
to renew  the registration  [*3]  for the facility violated ECL 17-1009 and 6 NYCRR 613-1.9(c). 

ECL 71-1929 provides for a civil penalty  of up to thirty-seven thousand five hundred  dollars  ($ 37,500) per day for 
each violation of title 10 of article 17 and its implementing  regulations.  Department staff,  in its papers, sought a 
civil penalty  in the amount of ten thousand dollars  ($ 10,000). Where, as here, an owner has not renewed  the 
registration  for the facility for more than five years a civil penalty  of ten thousand dollars  ($ 10,000) is consistent 
with administrative precedent (see Matter of 12 Martense Associates LLC, Order of the Commissioner, December 
19, 2011, at 2). The requested penalty of ten thousand dollars  ($ 10,000) is authorized and appropriate. The civil 
penalty  is to be submitted to the Department within fifteen (15) days of the service of this order upon respondent. 
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I also direct that respondent submit to the Department a petroleum  bulk storage  application for the facility within 
fifteen (15) days of service of this order upon respondent, together with proof of tank  tightness  and all applicable 
registration  fees. Respondent's failure to test his petroleum  bulk storage  tank  in accordance with [*4]  the legal 
requirements may justify further proceedings and the imposition of substantial additional penalties. 

NOW, THEREFORE, having considered this matter and being duly advised, it is ORDERED that: 

I. Department staff's  motion for a default judgment  pursuant to 6 NYCRR 622.15 is granted. By failing to answer or 
appear in this proceeding, Lawrence Darrow waived his right to be heard at the hearing. 

II. Moreover, based upon record evidence, Lawrence Darrow violated ECL 17-1009 and 6 NYCRR 613-1.9(c), by 
failing to timely renew  the registration  of his petroleum  bulk storage  facility located at 103-02 Rockaway 
Boulevard, Ozone Park, New York prior to the expiration of the facility's registration  on May 29, 2008. 

III. Within fifteen (15) days of the service of this order upon respondent, Lawrence Darrow shall submit to the 
Department a complete petroleum  bulk storage  application for the facility, with proof of tank  tightness  as well as 
all applicable registration  fees. 

IV. Within fifteen (15) days of the service of this order upon respondent, Lawrence Darrow shall pay a civil penalty  
in the amount of ten thousand dollars  ($ 10,000) by certified check, cashier's check [*5]  or money order made 
payable to the New York State Department of Environmental Conservation. 

V. The petroleum  bulk storage  application, applicable registration  fees, and the penalty payment shall be sent to 
the following address: 

Office of General Counsel (Remediation Bureau) 
NYS Department of Environmental Conservation 
625 Broadway, 14th Floor 
Albany, New York 12233-1500 
Attn: Deborah Gorman, Esq. 

VI. Any questions or other correspondence regarding this order shall also be addressed to Deborah Gorman, Esq. 
at the address referenced in paragraph V of this order. 

VII. The provisions, terms and conditions of this order shall bind Lawrence Darrow, and his agents, successors and 
assigns, in any and all capacities. 

For the New York State Department 
of Environmental Conservation 

By: /s/ 
Basil Seggos 
Commissioner 

Dated: September 24, 2018 
Albany, New York 

Attachment 
 
 

Exhibit Chart - PBS Expedited Proceeding 

Matter of Lawrence Darrow 
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DEC Case No. PBS.2-609008.3.2018 
July 17, 2018 - DEC Central Office 
Edirol File No. 180717110336 

Exhibit Description 
1 May 29, 2018 Practice Order 
2 Cover Letter from Deborah Gorman, Esq. to respondent, with Notice 
 of Hearing, Complaint, Statement of Readiness, and Affirmation of 
 Deborah Gorman, all dated January 2, 2018 
3 Affidavit of Service of Dale Thiel, sworn to July 2, 2018, upon 
 Lawrence Darrow by certified mail, return receipt requested on 
 January 2, 2018 
4 New York City Department of Finance July 13, 2018 ACRIS search, 
 with July 9, 2002 deed to respondent 
5 PBS Program Facility Information Report, printed June 13, 2018 
6 PBS Application (marked received on May 8, 2003) 
7 PBS Application (marked received on September 18, 2008) 
8 Petroleum Bulk Storage Certificate No. 2-609008, issued May 29, 
 2003; expiration date: May 29, 2008 
9 June 22, 2018 Affirmation of Deborah Gorman 
10 Proposed Order 
11 June 13, 2018 Notice of Hearing 

 [*6]  
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Opinion By:  [*1] SEGGOS 

 
Initial Decision: 
 

DEFAULT  SUMMARY REPORT 

Michael S. Caruso 
Administrative Law  Judge 

DEC Case No.PBS.2-346071.7.2018 

Procedural History 

Staff  of the New York State Department of Environmental Conservation (Department) served respondent 1534 
Selwyn LLC (respondent) with a notice of hearing  and complaint, dated May 7, 2018, alleging a violation of ECL 
17-1009 and its implementing  regulation,  [*8]  6 NYCRR 613-1.9, for failing to register  its petroleum  bulk storage  
(PBS) facility located at 1534 Selwyn Avenue, Bronx, New York (facility) within thirty (30) days of the date (April 18, 
2016) it acquired the property. The complaint seeks an order of the Commissioner: (i) finding respondent in violation 
of ECL 17-1009 and 6 NYCRR 613-1.9; (ii) assessing a civil penalty  in the amount of five thousand dollars ($ 
5,000); and (iii) granting such other and further relief as the Commissioner shall deem just and appropriate. 1 
                                                 
1  Specifically, 6 NYCRR 613-1.9(d)(1) requires a new owner to register  the facility within thirty days after transfer of ownership.  
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Inasmuch as respondent is an active domestic limited liability company in the State of New York, service of the 
notice of hearing  and complaint on respondent was made by personally serving the New York State Department of 
State on May 7, 2018 (see Motion for Default Judgment,  Exhibit C). Department staff  also provided additional 
service by sending the notice of hearing  and complaint to respondent by first class mail  on May 7, 2018 (see id.). 
Respondent failed to file  an answer to the complaint, and failed to appear at [*9]  a pre-hearing  conference 
scheduled  for June 11, 2018, as directed in the cover letter  and notice of hearing  served with the complaint (see 
Motion for Default Judgment,  Exhibit A). 

As stated in the notice of hearing,  on July 11, 2018, an adjudicatory hearing  was convened before Chief 
Administrative Law  Judge (Chief ALJ) James T. McClymonds. Department staff  was represented by Deborah 
Gorman, Esq., Remediation Bureau, Office of General Counsel, New York State Department of Environmental 
Conservation, 625 Broadway, Albany, New York. No one appeared on behalf of respondent. 

Chief ALJ McClymonds noted for the record that respondent had failed to answer the complaint, failed to appear for 
the pre-hearing  conference and failed to appear for the adjudicatory hearing.  Department staff  moved orally for a 
default judgment  pursuant to 6 NYCRR 622.15. The Chief ALJ reserved on the oral motion, allowing the record to 
remain open for Department staff  to submit the documentation required by 6 NYCRR 622.15(b). On September 27, 
2018, staff  submitted a written motion  for a default judgment  with supporting papers (see Appendix A, attached 
hereto [listing documents submitted on motion]). Department [*10]  staff  served the motion and supporting papers 
on respondent by first class mail  on September 27, 2018 (see Affirmation  of Service of Deborah Gorman, dated 
September 27, 2018). Thereafter, the motion was assigned to the undersigned ALJ. 

Applicable Regulatory Provision 

Section 613-1.9. Registration.  

* * * 

"(d) Application procedure for initial registration  or transfer of ownership . 

"(1) If ownership of the real property on which a facility is located is transferred,  the new facility owner must submit 
an application to initially register  the facility with the department within 30 days after transfer." 

Findings of Fact 

The following facts are found based upon the pleadings and papers submitted  with and in support of staff's  motion 
for a default judgment:  

1. Respondent 1534 Selwyn LLC is the owner of a PBS facility having a capacity of over 1,100 gallons  located 
at 1534 Selwyn Avenue, Bronx, New York (facility). In particular, PBS tank number 001 at the facility has a 
capacity of 5,000 gallons  and is located aboveground. See Motion for Default Judgment,  Exhibits D, E, F, and 
G. 

2. Respondent is an active domestic limited liability company in the State of New [*11]  York.See Motion for 
Default Judgment,  Exhibit H. 

3. On April 18, 2016, 1534 Selwyn Ave. Co. LLC transferred  all right, title and interest in the facility to 1534 
Selwyn LLC, the facility's current owner. This deed is recorded in the Office of the City Register  of the City of 
New York, as City Register  File No. 2016000174902. See Motion for Default Judgment,  Exhibit D. 

4. Pursuant to a registration  application dated October 25, 2017, the Department issued PBS Certificate 
Number 2-346071 to respondent 1534 Selwyn LLC on November 10, 2017 with an expiration date of 
November 10, 2022. See Motion for Default Judgment,  Exhibits E, F and G. 

5. On May 2, 2018, a search of the Department's PBS registration  database revealed that respondent 
registered the facility eighteen months later than required by 6 NYCRR 613-1.9(d)(1). SeeMotion for Default 
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Judgment,  Exhibit A, Affirmation  of Deborah Gorman, Esq., dated May 7, 2018, PP 11-13; see also Exhibit B, 
Affirmation  of Deborah Gorman, Esq., dated September 27, 2018, P 8; Exhibit G. 

6. As shown by Receipt for Service No. 201805140254 issued by the New York State Department of State, 
respondent was served personally, on May 7,  [*12]  2018 pursuant to section 303 of the Limited Liability 
Company Law, with a notice of hearing  and complaint dated May 7, 2018, alleging a violation of ECL 17-1009 
and its implementing  regulation, 6 NYCRR 613-1.9, together with a cover letter,  statement of readiness and 
supporting affirmation,  for failure to register  its PBS facility located at 1534 Selwyn Avenue, Bronx, New York 
within thirty (30) days of the date it acquired the facility. Consistent with CPLR 3215(g)(4), Department staff  
also provided additional service by sending the notice of hearing  and complaint to respondent by first class 
mail  on or about May 7, 2018. See Motion for Default Judgment,  Exhibit C. 

7. Respondent failed to file  an answer to the complaint, failed to appear at a pre-hearing  conference 
scheduled  for June 11, 2018, as directed in the cover letter  and notice of hearing  served with the complaint, 
and failed to appear for the adjudicatory hearing   scheduled  in the matter on July 11, 2018, as directed in the 
notice of hearing.   See Motion for Default Judgment,  Exhibit B, Affirmation  of Deborah Gorman, Esq., PP 4-6. 

Discussion 

A respondent upon whom a complaint has been served must serve an answer [*13]  within 20 days of receiving a 
notice of hearing  and complaint (see 6 NYCRR 622.4[a]). A respondent's failure to file a timely answer "constitutes 
a default  and a waiver of respondent's right to a hearing" (6 NYCRR 622.15[a]). In addition, attendance by a 
respondent at a scheduled  pre-hearing  conference or hearing is mandatory, "and failure to attend constitutes a 
default  and a waiver of the opportunity for a hearing" (6 NYCRR 622.8[c]; see also 6 NYCRR 622.15[a] ["A 
respondent's … failure to appear at the hearing or the pre-hearing  conference … constitutes a default  and waiver 
of respondent's right to a hearing"]). 

Upon a respondent's failure to answer  a complaint or failure to appear for a pre-hearing  conference or hearing, 
Department staff  may make a motion to an ALJ for a default judgment.  Such motion must contain: (i) proof of 
service upon respondent of the notice of hearing  and complaint; (ii) proof of respondent's failure to appear or to file 
a timely answer; and (iii) a proposed order  (see 6 NYCRR 622.15[b][1] - [3]). 

As the Commissioner has held, "a defaulting respondent is deemed to have admitted the factual allegations of the 
complaint and all reasonable [*14]  inferences that flow from them" (Matter of Alvin Hunt, d/b/a Our Cleaners, 
Decision and Order of the Commissioner, July 25, 2006, at 6 [citations omitted]). In addition, in support of a motion 
for a default judgment,  staff  must "provide proof  of the facts sufficient  to support the claim[s]" alleged in the 
complaint. (Matter of Queen City Recycle Center, Inc., Decision and Order of the Commissioner, December 12, 
2013, at 3.) Staff  is required to support their motion for a default judgment  with enough facts to enable the ALJ and 
the Commissioner to determine that staff  has a viable  claim (see Matter of Samber Holding Corp., Order of the 
Commissioner, March 12, 2018 [Samber], at 1 [citing Woodson v Mendon Leasing Corp., 100 NY2d 62, 70-71 
(2003)] see also CPLR 3215[f]). 

The record establishes that: (i) Department staff  served the notice of hearing  and complaint upon respondent; (ii) 
respondent failed  to file an answer to the complaint and failed to appear at a pre-hearing  conference scheduled  
for June 11, 2018, as directed in the cover letter  and notice of hearing  served with the complaint; and (iii) 
respondent failed  to appear for [*15]  the adjudicatory hearing  scheduled  on July 11, 2018, as directed in the 
notice of hearing.  Department staff  has submitted a proposed order  (see Motion for Default Judgment,  Exhibit I). 
Based upon the foregoing, the Department is entitled to a default judgment  in this matter pursuant to the provisions 
of 6 NYCRR 622.15. Staff  also served respondent with copies of the motion for default judgment  and supporting 
papers (see Affirmation  of Service of Deborah Gorman, dated September 27, 2018, P 2). 

Department staff's  submissions in support of the motion for a default judgment  provide proof  of facts sufficient  to 
enable me to determine that staff  has a viable  claim that respondent failed  to register  its petroleum  bulk storage  
facility located at 1534 Selwyn Avenue, Bronx, New York within thirty (30) days after it acquired the facility, in 
violation of ECL 17-1009 and 6 NYCRR 613-1.9(d)(1) (see Samber at 1). 
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Staff's  complaint requested a civil penalty  in the amount of five thousand dollars ($ 5,000). Staff's  submissions on 
the motion for a default judgment  elaborate on the requested penalty, discussing the Department's Civil Penalty  
Policy, DEE-1, and administrative precedent [*16]  relating to similar violations (see Motion for Default Judgment,  
Exhibit A, Complaint, at Wherefore Clause P II; see also Exhibit B, Gorman Affirmation,  dated September 27, 2018, 
PP 13-18). 

I find that staff's  request for a civil penalty  in the amount of five thousand dollars ($ 5,000) is consistent with the 
Department's penalty policy as well as applicable provisions of ECL article 71 and administrative precedent (see 
e.g. Matter of 12 Martense Associates LLC, Order of the Commissioner, December 19, 2011, at 2). 

Conclusion of Law 

By failing to register  its PBS facility located at 1534 Selwyn Avenue, Bronx, New York within thirty (30) days of the 
date (April 18, 2016) that it acquired the facility, respondent violated ECL 17-1009 and 6 NYCRR 613-1.9(d)(1). 

Recommendation 

Based upon the foregoing, I recommend that the Commissioner issue an order: 
1. Granting Department staff's  motion for default judgment,  holding respondent 1534 Selwyn LLC in default  
pursuant to the provisions of 6 NYCRR 622.15; 

2. Holding that respondent 1534 Selwyn LLC violated ECL 17-1009 and 6 NYCRR 613-1.9(d)(1) by failing to 
register  its PBS facility located at 1534 Selwyn Avenue, Bronx,  [*17]  New York within thirty (30) days of the 
date (April 18, 2016) that it acquired the facility; 
3. Directing respondent 1534 Selwyn LLC to pay a civil penalty  in the amount of five thousand dollars ($ 5,000) 
within fifteen (15) days of service of the Commissioner's order; and 
4. Directing such other and further relief as he may deem just and appropriate. 

/s/ 
Michael S. Caruso 
Administrative Law  Judge 

Dated: Albany, New York 
October 26, 2018 

Opinion 
 
 

Basil Seggos, Commissioner 

ORDER 

DEC Case No.PBS.2-346071.7.2018 

This administrative enforcement proceeding addresses allegations by staff  of the New York State Department of 
Environmental Conservation (Department) that respondent 1534 Selwyn LLC violated ECL 17-1009 and 6 NYCRR 
613-1.9 by failing to register  its petroleum  bulk storage  (PBS) facility within thirty (30) days of the date (April 18, 
2016) it acquired the property. Respondent's facility is located at 1534 Selwyn Avenue, Bronx, New York, and 
includes an aboveground petroleum  bulk storage  tank with a capacity of 5,000 gallons.  

Administrative Law  Judge (ALJ) Michael S. Caruso of the Department's Office of Hearings and Mediation Services 
was assigned to this matter and prepared the attached default  summary report, which I adopt as my decision in this 
matter, subject to my comments below. 



 
2018 N.Y. ENV LEXIS 51 

  Page 5 of 7  

As set forth in the ALJ's default  summary report, respondent failed  to file an answer to the complaint served by 
Department staff  in this matter, failed to appear at a pre-hearing  conference scheduled  for June 11, 2018, and 
failed to appear for the adjudicatory hearing  scheduled  for July 11, 2018 (see Default  Summary [*2]  Report at 3 
[Finding of Fact No. 7]). At the July 11, 2018 adjudicatory hearing,  Department staff  made an oral motion for a 
default judgment.  Chief ALJ James T. McClymonds reserved on the motion, and Department staff  later submitted 
a written motion  for default judgment  with supporting papers. 

As a consequence of respondent's failure to answer  or appear in this matter, the ALJ recommends that 
Department staff's  motion for a default judgment  be granted (see Default  Summary Report at 5). I concur that 
staff  is entitled to a judgment on default  pursuant to 6 NYCRR 622.15. The pleadings and the papers submitted  
with and in support of the motion provide sufficient facts to enable me to determine that staff  has a viable  claim 
that respondent failed  to register  its PBS facility within thirty (30) days of the date it acquired the facility and, 
therefore, is in violation of ECL 17-1009 and 6 NYCRR 613-1.9(d)(1). 1 

 [*3]  

Department counsel correctly points out that the requirement to register  PBS facilities is one of the "cornerstones" 
of the PBS regulatory scheme (see Motion for Default Judgment,  Exhibit B, Affirmation  of Deborah Gorman, Esq., 
dated September 27, 2018, P 14). Proper registration  assists in the oversight of other requirements for a PBS 
facility (e.g., leak detection, monitoring, and reporting), with the goal of protecting the environment and public 
health. 

Department staff  seeks a civil penalty  in the amount of five thousand dollars ($ 5,000). ECL 71-1929(1), which 
applies to the statutory and regulatory violation at issue in this proceeding, provides for a penalty of up to thirty-
seven thousand five hundred dollars ($ 37,500) per day for each violation. In proceedings similar to this one, 
Department staff  has requested penalties that take into account the duration of the violation. For those facilities that 
have violated the registration  requirement within the past two years, Department staff  has, absent other violations, 
generally requested a penalty of five thousand dollars ($ 5,000) (see Matter of 12 Martense Associates, LLC, Order 
of the Commissioner [12   [*4]  Martense], December 19, 2011, at 2). In this matter, respondent was required to 
register  its facility on or before May 18, 2016. Respondent, however, did not submit an application to register  the 
facility until October 25, 2017. 

Department staff,  in its papers, sought a penalty of five thousand dollars ($ 5,000). Staff's  requested civil penalty  
of five thousand dollars ($ 5,000) is in accordance with general penalty guidelines for violations of PBS registration  
requirements for certain facilities in New York City where a violation is less than two years, as is the case here (see 
12 Martense at 2). Respondent was required to register  its facility within thirty (30) days of the date (April 18, 2016) 
that it acquired the facility, but failed to do so (see Default  Summary Report at 2-3 [Findings of Fact Nos. 3, 4 and 
5]). Based on this record, the requested penalty of five thousand dollars ($ 5,000) is authorized and appropriate. 

I direct that respondent submit the civil penalty  to the Department within fifteen (15) days of the service of this order 
upon respondent. 

NOW, THEREFORE, having considered this matter and being duly advised, it is ORDERED that: 

1.  [*5]  Department staff's  motion for a default judgment  pursuant to 6 NYCRR 622.15 is granted. By failing to 
answer or appear in this proceeding, respondent 1534 Selwyn LLC waived its right to be heard at the hearing. 
2. Based on the pleadings and papers submitted  with and in support of Department staff's  motion, respondent 
1534 Selwyn LLC is determined to have violated ECL 17-1009 and 6 NYCRR 613-1.9(d)(1), by failing to 

                                                 
1  Although staff's  papers provide a basis to find liability under 6 NYCRR 613-1.9(d)(1), staff  cited the general provision 6 
NYCRR 613-1.9. Where a section is comprised of a number of subsections, paragraphs, or subparagraphs, staff  should 
designate the particular subsection(s), paragraph(s) and subparagraph(s) at issue (see Matter of Queen City Recycle Center, 
Inc., Decision and Order of the Commissioner, December 12, 2013, at 2 n 6). 
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register  its PBS facility located at 1534 Selwyn Avenue, Bronx, New York within thirty (30) days of the date 
(April 18, 2016) that it acquired the facility. 
3. Within fifteen (15) days of the service of this order upon respondent 1534 Selwyn LLC, respondent shall pay 
a civil penalty  in the amount of five thousand dollars ($ 5,000) by certified check, cashier's check, or money 
order made payable to the "New York State Department of Environmental Conservation." 
4. The penalty payment shall be sent to the following address: 
Office of General Counsel (Remediation Bureau) 
NYS Department of Environmental Conservation 
625 Broadway, 14th Floor 
Albany, New York 12233-1500 
Attn: Deborah Gorman, Esq. 

5. Any questions or other correspondence regarding this order shall also be addressed [*6]  to Deborah 
Gorman, Esq. at the address referenced in paragraph IV of this order. 
6. The provisions, terms, and conditions of this order shall bind respondent 1534 Selwyn LLC, and its agents, 
successors, and assigns, in any and all capacities. 

For the New York State Department 
of Environmental Conservation 

By: /s/ 
Basil Seggos 
Commissioner 
Dated: Albany, New York 
November 15, 2018 

Attachment 
 
 

APPENDIX A 

Matter of 1534 Selwyn LLC 
DEC File No. PBS.2-346071.7.2018 
Motion for Default Judgment 

1. Cover letter, dated September 27, 2018, addressed to Chief Administrative Law Judge James McClymonds 
of the Department's Office of Hearings and Mediation Services, attaching staff's motion papers 
2. Notice of Motion for Default Judgment dated September 27, 2018 
3. Motion for Default Judgment, dated September 27, 2018, attaching Exhibits A and B: 

1. Cover letter, Notice of Hearing, Complaint, Statement of Readiness, and Affirmation of Deborah 
Gorman, Esq., all dated May 7, 2018 
2. Affirmation of Deborah Gorman, Esq., dated September 27, 2018, attaching Exhibits C - I: 

3. Affidavit of Service of Dale Thiel, sworn to September 27, 2018, attaching Department of State Receipt 
for Service,  [*7]  dated May 7, 2018, reflecting service upon respondent pursuant to section 303 of the 
Limited Liability Company Law 
4. Printout of search on Automated City Register Information System (ACRIS), dated September 27, 2018, 
attaching deed dated April 18, 2016 
5. Petroleum Bulk Storage (PBS) Application from 1534 Selwyn LLC, PBS No. 2-346071, dated October 
25, 2017 
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6. PBS Certificate, PBS No. 2-346071 issued to 1534 Selwyn LLC on November 10, 2017, with an 
expiration date of November 10, 2022 
7. Facility Information Report, PBS No. 2-346071, printed September 27, 2018 
8. NYS Department of State, Division of Corporations, Entity Information Sheet regarding 1534 Selwyn 
LLC, reflecting information through September 26, 2018 
9. Draft Order 

4. Affirmation of Service of Deborah Gorman, dated September 27, 2018 
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In the Matter of the Alleged Violation of Article 17 of the Environmental 
Conservation Law (ECL) of the State of New York and Title 6 of the Official 
Compilation of Codes, Rules and Regulations of the State of New York (6 
NYCRR), -by- ZB PROSPECT REALTY LLC, Respondent. 
  

Core Terms 
 

staff, realty, registration, default judgment, dollar, default, notice of the hearing, commissioner's order, fail to 
register, bulk storage, petroleum, five hundred, thirty days, ownership, motion for default, civil penalty, pre-hearing, 
days of service, summary report, register, adjudicatory, notice, tank 

Opinion By:  [*1] SEGGOS 

 
Initial Decision: 
 

DEFAULT  SUMMARY REPORT 

Maria E. Villa 
Administrative Law  Judge 

DEC Case No.PBS.2-604603.5.2018 

Procedural History 

Staff  of the New York State Department of Environmental Conservation (Department) served respondent ZB 
Prospect Realty LLC (respondent) with a notice of hearing  and complaint, dated March 5, 2018, alleging a violation 
of ECL 17-1009 and its implementing regulation, 6 NYCRR 613-1.9(d)(1), for failing to register  its petroleum  bulk 
storage  (PBS) facility located at 846-848 Prospect Place, Brooklyn, New York (facility) within thirty days of the 
transfer of the facility to respondent on July 8, 2011. The complaint seeks an order of the Commissioner: (i) finding 
respondent in violation of ECL 17-1009 and 6 NYCRR 613-1.9(d)(1); (ii) assessing a civil  [*8]  penalty  in the 
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amount of ten thousand dollars  ($ 10,000); 1 (iii) directing respondent to register  its petroleum  bulk storage  facility 
within fifteen (15) days of the service of the Commissioner's order, remit the applicable registration  fee, and submit 
a complete registration  application; and (iv) granting such other and further relief as the Commissioner shall deem 
just and appropriate. 

Respondent is an active limited liability company in the State of New York. Service of the notice of hearing  and 
complaint upon respondent was made by personally serving the New York State Department of State on March 5, 
2018 (Exhibit C). Department staff  also provided additional service by sending the notice of hearing  and complaint 
to respondent by first class mail  on or about March 5, 2018. Id . Respondent failed to file an answer to the 
complaint, and failed to appear at a pre-hearing  conference scheduled  for April 10, 2018, as directed in the cover 
letter  and notice of hearing  served with the complaint (Exhibit A). 

As stated [*9]  in the notice of hearing,  on May 10, 2018, an adjudicatory hearing  was convened before 
administrative law  judge ("ALJ") Michael S. Caruso. Department staff  was represented by Deborah Gorman, Esq., 
Remediation Bureau, Office of General Counsel, New York State Department of Environmental Conservation, 625 
Broadway, Albany, New York. No one appeared on behalf of respondent. 

ALJ Caruso noted for the record that respondent had failed to answer the complaint, failed to appear for the pre-
hearing  conference and failed to appear for the adjudicatory hearing.  Department staff  moved orally for a default 
judgment  pursuant to 6 NYCRR 622.15. ALJ Caruso reserved on the oral motion, allowing the record to remain 
open for Department staff  to submit the documentation required by 6 NYCRR 622.15(b). On August 20, 2018, staff  
submitted a written motion for a default judgment  with supporting papers. Department staff  served the motion and 
supporting papers on respondent by first class mail  on August 20, 2018 (Affirmation  of Service of Deborah 
Gorman, dated August 20, 2018). 

As discussed below, Department staff  identified only one violation (failure to register  the facility upon transfer of 
ownership)  [*10]  in the complaint and the subsequent motion for default judgment.  In fact, the documents 
submitted indicate that there were a series of violations related to respondent's PBS tank  at the facility. 
Nevertheless, in the complaint and in Department staff's  motion, respondent only received notice of a single 
violation, and Department staff  is entitled to relief only with respect to that violation. 

Applicable Regulatory Provisions 

Section 613-1.9. Registration.  2 (c) Renewal. Registration  must be renewed  every five years from the date of the 
last valid registration  certificate until the department receives written notice and documentation from the facility 
owner that the facility has been permanently closed in accordance with section 613-2.6(b), 613-3.5(b), or 613-4.5(b) 
of this Part, or that ownership  of the facility has been transferred  in accordance with subdivision (d) of this section. 

 [*11]  

(d). Application procedure for initial registration  or transfer of ownership . (1) If ownership  of the real property on 
which a facility is located is transferred,  the new facility owner must submit an application to initially register  the 
facility with the department within 30 days after the transfer. 

Findings of Fact 

                                                 
1  As discussed below, in its motion for default judgment,  Department staff  reduced the penalty amount requested to seven 
thousand five hundred dollars  ($ 7,500). 
2  Effective October 11, 2015, 6 NYCRR 613-1.9 replaced 6 NYCRR 612.2, Registration  of Facilities, which read in part, "(a) 
Existing facilities. . . . (2) Registration  must be renewed  every five years from the date of the last valid registration  until the 
department receives written notice that the facility has been permanently closed or that ownership  of the facility has been 
transferred. " ECL 17-1009(2) requires facility registrations  to be "renewed  every five years or whenever ownership  of a facility 
is transferred,  whichever occurs first." 
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The following facts are found based upon the pleadings and papers submitted  with and in support of staff's  motion 
for a default judgment:  

1. Respondent ZB Prospect Realty LLC is the owner of a PBS facility having a capacity of over 1,100 gallons  
located at 846-848 Prospect Place, Brooklyn, New York (facility). PBS tank  number 001 at the facility has a 
capacity of 3,000 gallons  and is located aboveground. Exhibits E, F, and H. 
2. Respondent is an active limited liability company in the State of New York. Exhibit I. 
3. On July 15, 2003, 848 Prospect Place, the prior owner, conveyed  the facility to ZB Prospect Realty LLC. 
Exhibit D. 

4. Pursuant to a registration  application dated May 5, 2008, the Department issued PBS Certificate Number 2-
604603 to ZB Prospect Realty LLC, the owner of the facility, on May 14, 2008, with an expiration date of July 
15, 2013.  [*12]  The application and certificate identify the owner as "ZB Prospect Realty LLC." Exhibits E and 
F. 
5. On December 17, 2009, ZB Prospect Realty LLC conveyed  the facility to Zalmen Biederman. Exhibit D. 
6. On July 8, 2011, Zalmen Biederman conveyed  the facility to ZB Prospect Realty LLC, the facility's current 
owner. Exhibit D. 
7. As of August 20, 2018, respondent had not registered the facility. Exhibit B, Affirmation  of Deborah Gorman, 
Esq., dated August 20, 2018, PP 9-10; Exhibit H. 

8. Respondent was served personally, on March 5, 2018, pursuant to section 303 of the Limited Liability 
Company Law, with a notice of hearing  and complaint dated March 5, 2018, alleging a violation of ECL 17-
1009 and its implementing regulation, 6 NYCRR 613-1.9(d)(1), together with a cover letter,  statement of 
readiness and supporting affirmation,  for failure to register  its PBS facility located at 846-848 Prospect Place, 
Brooklyn, New York within thirty days of the transfer of the property to respondent on July 8, 2011. Consistent 
with CPLR 3215(g)(4), Department staff  also provided additional service by sending the notice of hearing  and 
complaint to respondent by first class mail  on or about March 5,  [*13]  2018. Exhibit C. 
9. Respondent failed to file an answer to the complaint, failed to appear at a pre-hearing  conference scheduled  
for April 10, 2018, as directed in the cover letter  and notice of hearing  served with the complaint, and failed to 
appear for the adjudicatory hearing   scheduled  in the matter on May 10, 2018, as directed in the notices of 
hearing. Exhibit B, Affirmation  of Deborah Gorman, Esq., dated August 20, 2018, PP 4-6. 

Discussion 

A respondent upon whom a complaint has been served must serve an answer within 20 days of receiving a notice 
of hearing  and complaint (6 NYCRR 622.4(a)). A respondent's failure to file a timely answer "constitutes a default  
and a waiver of respondent's right to a hearing" (6 NYCRR 622.15(a)). In addition, attendance by a respondent at a 
scheduled  pre-hearing  conference or hearing is mandatory, "and failure to attend constitutes a default  and a 
waiver of the opportunity for a hearing" (6 NYCRR 622.8(c); 6 NYCRR 622.15(a) ("A respondent's … failure to 
appear at the hearing or the pre-hearing  conference … constitutes a default  and waiver of respondent's right to a 
hearing")). 

Upon a respondent's failure to answer a complaint or failure [*14]  to appear for a pre-hearing  conference or 
hearing, Department staff  may make a motion to an ALJ for a default judgment.  Such motion must contain: (i) 
proof of service upon respondent of the notice of hearing  and complaint; (ii) proof of respondent's failure to appear 
or to file a timely answer; and (iii) a proposed order (6 NYCRR 622.15(b)(1) - (3)). 

As the Commissioner has held, "a defaulting respondent is deemed to have admitted the factual allegations of the 
complaint and all reasonable inferences that flow from them" ( Matter of Alvin Hunt, d/b/a Our Cleaners, Decision 
and Order of the Commissioner, July 25, 2006, at 6 (citations omitted)). In addition, in support of a motion for a 
default judgment,  staff  must "provide proof of the facts sufficient to support the claim[s]" alleged in the complaint. 
Matter of Queen City Recycle Center, Inc., Decision and Order of the Commissioner, December 12, 2013, at 3. 
Staff  is required to support their motion for a default judgment  with enough facts to enable the ALJ and the 
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Commissioner to determine that staff  has a viable  claim ( see Matter of Samber Holding Corp., Order of the 
Commissioner, March 12, 2018, at 1 ( citing Woodson v. Mendon Leasing Corp., 100 N.Y.2nd 62, 70-71 (2003) 

 [*15]  
The record establishes that: (i) Department staff  served the notice of hearing  and complaint upon respondent; (ii) 
respondent failed  to file an answer to the complaint and failed to appear at a pre-hearing  conference scheduled  
for April 10, 2018, as directed in the cover letter  and notice of hearing  served with the complaint; and (iii) 
respondent failed  to appear for the adjudicatory hearing  scheduled  on May 10, 2018, as directed in the notices of 
hearing. Department staff  has submitted a proposed order. Exhibit J. Based upon the foregoing, the Department is 
entitled to a default judgment  in this matter pursuant to the provisions of 6 NYCRR 622.15. Staff  also served 
respondent with copies of the motion for default judgment  and supporting papers (Affirmation  of Service of 
Deborah Gorman, dated August 20, 2018, P 2). 

Department staff's  complaint, and the motion, only address respondent's failure to register  the facility within thirty 
days of the transfer of ownership  on July 8, 2011. Nevertheless, based upon the submissions on the motion, 
Department staff  could have charged another violation. Specifically, it appears from the documents that Zalmen 
Bierderman, who acquired the facility [*16]  when the property was transferred  on December 17, 2009, did not 
register  the facility at that time. Exhibit D. The facility registration  remained in the name of ZB Prospect Realty, 
LLC. 

By letter dated October 26, 2018, the ALJ requested clarification with respect to the potential violation. Department 
staff  responded in a letter dated November 20, 2018, acknowledging the additional potential violation, but 
concluding that due to the need to prioritize the matters sent to hearing in expedited petroleum  bulk storage  cases, 
"generally we serve the current owner only based on their current duration  of legal or equitable ownership. " 
November 20, 2018 letter, at 1. 

The potential violation was not part of the pleadings or the submissions on the motion, and therefore cannot be 
considered here. Consequently, Department staff's  submissions in support of the motion for a default judgment  
only provide proof of facts sufficient to determine that staff  has a viable  claim that respondent failed  to register  its 
petroleum  bulk storage  facility located at 846-848 Prospect Place, Brooklyn, New York within thirty days of the 
transfer of the property to respondent on July 8, 2011, in violation of [*17]  ECL 17-1009 ( see Matter of Samber 
Holding Corp ., Order of the Commissioner at 1). Respondent was in violation of 6 NYCRR 613-1.9(d)(1) from the 
effective date of the current part 613, October 11, 2015. 

In the March 5, 2018 complaint, Department staff  requested that the Commissioner impose a $ 10,000 civil penalty.  
Exhibit A, Wherefore Clause, P II. Department staff  requested a reduced civil penalty  in the amount of seven 
thousand five hundred dollars  ($ 7,500) in its motion for default judgment.  Department staff's  submissions on the 
motion for a default judgment  elaborate on the requested penalty, discussing the Department's Civil Penalty  
Policy, DEE-1, and administrative precedent relating to similar violations (Exhibit A, Complaint, at Wherefore Clause 
P II; Exhibit B, August 20, 2018 Gorman Affirmation,  PP 14-19). 

ECL 71-1929(1) provides for a civil penalty  of up to thirty-seven thousand five hundred  dollars  ($ 37,500) per day 
for each violation. In proceedings concerning violations of PBS registration  requirements in the New York City area, 
calculation of an appropriate penalty turns in part on the duration  of the violations. See e.g. Matter of 540 Jackson 
Realty Corp.,  [*18]  Order of the Commissioner, May 18, 2016, at 2; see also Matter of 12 Martense Associates 
LLC, Order of the Commissioner, December 19, 2011 (12 Martense Associates), at 2. Department staff  has 
generally requested a penalty of five thousand dollars  ($ 5,000) for violations extending up to two years, seven 
thousand five hundred  dollars  ($ 7,500) for violations extending from two to five years, and ten thousand dollars  ($ 
10,000) for violations exceeding five years in duration.  See 12 Martense Associates at 2. 

In this case, the violation charged occurred in 2011, when respondent failed  to register  the tank  upon transfer of 
the facility to ZB Prospect Realty LLC. Department staff's  motion for default judgment  was filed in August of 2018, 
more than seven years from the time the tank  should have been registered to respondent. Although ordinarily this 
amount of time would warrant the imposition of a $ 10,000 penalty, Department staff  stated in its affirmation  in 
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support that Department staff  previously served this matter in 2016, and at that time respondent and Department 
staff  were attempting to settle the matter. Exhibit B, at P 12. Due to continued non-compliance, the matter was re-
served.  [*19]  Given the circumstances of this default,  staff's  request to reduce the penalty to seven thousand five 
hundred dollars  ($ 7,500) should be granted. 

Conclusion of Law 

By failing to register  its PBS facility located at 846-848 Prospect Place, Brooklyn, New York within thirty days of the 
transfer of the facility to respondent, respondent violated ECL 17-1009 and 6 NYCRR 613-1.9(d)(1). 

Recommendation 

Based upon the foregoing, I recommend that the Commissioner issue an order: 
1. Granting Department staff's  motion for default judgment,  holding respondent ZB Prospect Realty LLC in 
default  pursuant to the provisions of 6 NYCRR 622.15; 
2. Holding that respondent ZB Prospect Realty LLC violated ECL 17-1009 and 6 NYCRR 613-1.9(d)(1) by 
failing to register  its PBS facility located at 846-848 Prospect Place, Brooklyn, New York within thirty days of 
the transfer of the facility to respondent on July 8, 2011; 
3. Directing respondent ZB Prospect Realty LLC to submit to the Department, within fifteen (15) days of service 
of the Commissioner's order, a complete registration  application for the facility, together with the applicable 
registration  fees; 

4. Directing respondent ZB Prospect Realty [*20]  LLC to pay a civil penalty  in the amount of seven thousand 
five hundred dollars  ($ 7,500) within fifteen (15) days of service of the Commissioner's order; and 
5. Directing such other and further relief as he may deem just and appropriate. 

/s/ 
Maria E. Villa 
Administrative Law  Judge 

Dated: Albany, New York 
November 29, 2018 

Opinion 
 
 

Basil Seggos, Commissioner 

ORDER 

DEC Case No.PBS.2-604603.5.2018 

This administrative enforcement proceeding addresses allegations by staff  of the New York State Department of 
Environmental Conservation (Department) that respondent ZB Prospect Realty LLC violated ECL 17-1009 and 6 
NYCRR 613-1.9(d) (1) by failing to register  its petroleum  bulk storage  (PBS) facility within thirty days of the 
transfer of the facility to respondent, on July 8, 2011. Respondent's facility is located at 846-848 Prospect Place, 
Brooklyn, New York, and includes an aboveground petroleum  bulk storage  tank  with a capacity of 3,000 gallons.  

Administrative Law  Judge (ALJ) Maria E. Villa of the Department's Office of Hearings and Mediation Services was 
assigned to this matter and prepared the attached default  summary report, which I adopt as my decision in this 
matter, subject to my comments below. 

As set forth in the ALJ's default  summary report, respondent failed  to file an answer to the complaint served by 
Department staff  in this matter, failed to appear at a pre-hearing  conference scheduled  for April 10, 2018, and 
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failed to appear for the adjudicatory hearing  on May 10, 2018 (see Default  [*2]  Summary Report at 3 [Finding of 
Fact No. 9]). At the May 10, 2018 adjudicatory hearing,  Department staff  made an oral motion for a default 
judgment  before ALJ Michael Caruso. ALJ Caruso reserved on the motion, and Department staff  later submitted a 
written motion for default judgment  with supporting papers. 

Because respondent failed  to answer or appear in this matter, ALJ Villa recommends that Department staff's  
motion for a default judgment  be granted (see Default  Summary Report at 6). I concur that staff  is entitled to a 
judgment on default  pursuant to 6 NYCRR 622.15. The pleadings and the papers submitted  with and in support of 
staff's  motion provide enough facts to enable me to determine that staff  has a viable  claim that respondent failed  
to register  its PBS facility within thirty days of the transfer of the facility to respondent, on July 8, 2011, in violation 
of ECL 17-1009 and, since October 11, 2015, 6 NYCRR 613-1.9(d)(1). 1 

Department counsel correctly points out that the requirement to register  PBS facilities is one of the "cornerstones" 
of the [*3]  PBS regulatory scheme ( see Motion for Default Judgment,  Exhibit B, Affirmation  of Deborah Gorman, 
Esq., dated August 20, 2018, P 14). Proper registration  assists in the oversight of other requirements for a PBS 
facility (e.g., leak detection, monitoring, and reporting), with the goal of protecting the environment and public 
health. 

ECL 71-1929(1), which applies to the statutory and regulatory violation at issue in this proceeding, provides for a 
penalty of up to thirty-seven thousand five hundred  dollars  ($ 37,500) per day for each violation. Department staff  
is seeking a civil penalty  in the amount of seven thousand five hundred dollars  ($ 7,500). Staff's  penalty request is 
less than the amount typically imposed for this type of violation by similar New York City facilities (see Matter of 12 
Martense Associates, LLC, Order of the Commissioner, December 19, 2011, at 2). Nevertheless, based on the 
circumstances noted in the default  summary report (see Default  Summary Report at 5) and considering staff's  
explanation, the requested penalty of seven thousand five hundred dollars  ($ 7,500) is authorized and appropriate 
in this case. 

I direct that respondent submit the civil penalty  [*4]  to the Department within fifteen (15) days of the service of this 
order upon respondent. In addition, I direct that respondent submit a petroleum  bulk storage  application for the 
facility, plus applicable registration  fees, to the Department within fifteen (15) days of the service of this order upon 
respondent. 

NOW, THEREFORE, having considered this matter and being duly advised, it is ORDERED that: 
1. Department staff's  motion for a default judgment  pursuant to 6 NYCRR 622.15 is granted. By failing to 
answer or appear in this proceeding, respondent ZB Prospect Realty LLC waived its right to be heard at the 
hearing. 
2. Based on the pleadings and papers submitted  with and in support of Department staff's  motion, respondent 
ZB Prospect Realty LLC is determined to have violated ECL 17-1009 and, since October 11, 2015, 6 NYCRR 
613-1.9(d)(1), by failing to register  its petroleum   bulk storage  facility located at 846-848 Prospect Place, 
Brooklyn, New York within thirty days of the transfer of the facility to respondent on July 8, 2011. 

3. Within fifteen (15) days of the service of this order upon respondent ZB Prospect Realty LLC, respondent 
shall submit to the Department a [*5]  complete petroleum   bulk storage  application for the facility, plus 
applicable and past due registration  fees. 
4. Within fifteen (15) days of the service of this order upon respondent ZB Prospect Realty LLC, respondent 
shall pay a civil penalty  in the amount of seven thousand five hundred dollars  ($ 7,500) by certified check, 
cashier's check, or money order made payable to the "New York State Department of Environmental 
Conservation." 
5. The petroleum   bulk storage  application, applicable registration  fees, and the penalty payment shall be 
sent to the following address: 

                                                 
1  6 NYCRR 613-1.9 replaced former 6 NYCRR 612.2 which similarly included requirements governing transfer of ownership.  
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Office of General Counsel (Remediation Bureau) 
NYS Department of Environmental Conservation 
625 Broadway, 14th Floor 
Albany, New York 12233-1500 
Attn: Deborah Gorman, Esq. 

6. Any questions or other correspondence regarding this order shall also be addressed to Deborah Gorman, 
Esq. at the address referenced in paragraph V of this order. 
7. The provisions, terms, and conditions of this order shall bind respondent ZB Prospect Realty LLC, and its 
agents, successors, and assigns, in any and all capacities. 

For the New York State Department 
of Environmental Conservation 

By: /s/ 
Basil Seggos 
Commissioner 

Dated:  [*6]  Albany, New York 
December 3, 2018 

Attachment 
 
 

APPENDIX A 

Matter of ZB Prospect Realty LLC 

DEC File No. PBS.2-604603.5.2018 

Motion for Default Judgment 
1. Cover letter, dated August 20, 2018, addressed to Chief Administrative Law Judge James McClymonds of 
the Department's Office of Hearings and Mediation Services, attaching staff's motion papers 
2. Notice of Motion for Default Judgment dated August 20, 2018 
3. Motion for Default Judgment, dated August 20, 2018, attaching Exhibits A and B: 

1. Cover letter, Notice of Hearing, Complaint, Statement of Readiness, and Affirmation of Deborah 
Gorman, Esq., all dated March 5, 2018 
2. August 20, 2018 Affirmation of Deborah Gorman, Esq., attaching Exhibits C - J: 
3. Affidavit of Service of Dale Thiel, sworn to August 20, 2018, attaching March 5, 2018 Department of 
State Receipt for Service, reflecting service upon respondent pursuant to section 303 of the Limited 
Liability Company Law 
4. Printout of search on Automated City Register Information System (ACRIS), dated July 5, 2018, 
attaching deed dated July 8, 2011 
5. Petroleum Bulk Storage (PBS) Application from "ZB Prospect Realty LLC," PBS No. 2-604603, dated 
May 5, 2008 

6. PBS Certificate [*7]  No. 2-604603 issued to "ZB Prospect Realty" on May 14, 2008, expired July 15, 
2013 
7. [No Exhibit G] 
8. Facility Information Report, PBS No. 2-604603, printed July 5, 2018 
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9. NYS Department of State, Division of Corporations, Entity Information Sheet regarding ZB Prospect 
Realty LLC, reflecting information through July 5, 2018 
10. Draft Order 

5. 4. August 20, 2018 Affirmation of Service of Deborah Gorman 
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In the Matter of the Alleged Violation of Article 17 of the Environmental 
Conservation Law (ECL) of the State of New York and Title 6 of the Official 
Compilation of Codes, Rules and Regulations of the State of New York (6 
NYCRR), by 144-80 SANFORD APARTMENT CORP., Respondent 
  

Core Terms 
 

staff, registration, motion for default, default judgment, notice of the hearing, default, thousand dollars, renew, civil 
penalty, commissioner's order, pre-hearing, flush, bulk storage, petroleum, register, expire, adjudication hearing, 
cover letter, days of service, summary report, notice, deed 

Opinion By:  [*1] SEGGOS 

 
Initial Decision: 

Michael S. Caruso, Administrative Law  Judge 

DEFAULT  SUMMARY REPORT 

Procedural History 

Staff  of the New York State Department of Environmental Conservation (Department) served respondent 144-80 
Sanford Apartment Corp. (respondent) with a notice of hearing  [*6]  and complaint, dated June 6, 2018, alleging a 
violation of ECL 17-1009 and its implementing regulation, 6 NYCRR 613-1.9(c), for failing to renew  the registration  
of its petroleum  bulk storage  (PBS) facility located at 144-80 Sanford Avenue, Flushing, New York (facility). The 
complaint seeks an order of the Commissioner: (i) finding respondent in violation of ECL 17-1009 and 6 NYCRR 
613-1.9(c); (ii) assessing a civil penalty  in the amount of ten thousand dollars ($ 10,000); (iii) directing respondent 
to register its petroleum  bulk storage  facility within fifteen (15) days of the service of the Commissioner's order, 
remit the applicable registration  fee, and submit a complete registration  application; and (iv) granting such other 
and further relief as the Commissioner shall deem just and appropriate. 

Inasmuch as respondent is an active domestic business  corporation in the State of New York, service of the notice 
of hearing  and complaint on respondent was made by personally serving the New York State Department of State 
on June 6, 2018 (see Motion for Default Judgment,  Exhibit C). Department staff  also provided additional service by 
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sending the notice of hearing  and complaint to [*7]  respondent by first class mail  on June 6, 2018 (see id.). 
Respondent failed to file an answer to the complaint, and failed to appear at a pre-hearing  conference scheduled  
for July 11, 2018, as directed in the cover letter  and notice of hearing  served with the complaint (see Motion for 
Default Judgment,  Exhibit A). 

As stated in the notice of hearing,  on August 13, 2018, an adjudicatory hearing  was convened before the 
undersigned. Department staff  was represented by Deborah Gorman, Esq., Remediation Bureau, Office of General 
Counsel, New York State Department of Environmental Conservation, 625 Broadway, Albany, New York. No one 
appeared on behalf of respondent. 

I noted for the record that respondent had failed to answer the complaint, failed to appear for the pre-hearing  
conference and failed to appear for the adjudicatory hearing.  Department staff  moved orally for a default judgment  
pursuant to 6 NYCRR 622.15. I reserved on the oral motion, allowing the record to remain open for Department 
staff  to submit the documentation required by 6 NYCRR 622.15(b). On December 11, 2018, staff  submitted a 
written motion for a default judgment  with supporting papers (see Appendix [*8]  A, attached hereto [listing 
documents submitted on motion]). Department staff  served the motion and supporting papers on respondent by 
first class mail  on December 11, 2018 (see  Affirmation  of Service of Deborah Gorman, dated December 20, 
2018). 

Applicable Regulatory Provision 

Section 613-1.9. Registration . 

* * * 

"(c) Renewal. Registration  must be renewed every five years from the date of the last valid registration  certificate 
until the department receives written notice and documentation from the facility owner that the facility has been 
permanently closed in accordance with section 613-2.6(b), 613-3.5(b), or 613-4.5(b) of this Part, or that ownership 
of the facility has been transferred in accordance with subdivision (d) of this section." 

Findings of Fact 

The following facts are found based upon the pleadings and papers submitted  with and in support of staff's  motion 
for a default judgment:  

1. Respondent 144-80 Sanford Apartment Corp. is the owner of a PBS facility having a capacity of over 1,100 
gallons  located at 144-80 Sanford Avenue, Flushing, New York (facility). In particular, PBS tank number 001 at 
the facility has a capacity of 5,000 gallons  [*9]  and is located aboveground. See Motion for Default Judgment,  
Exhibits D, E, F, and G. 

2. Respondent is an active domestic business  corporation in the State of New York. See Motion for Default 
Judgment,  Exhibit H. 

3. On May 28, 1986, Anna Maultasch transferred all right, title and interest in the facility to 144-80 Sanford 
Apartment Corp., the facility's current owner. This deed  is recorded  in the Office of the City Register of the 
City of New York, in Reel 2105 Page 267. See Motion for Default Judgment,  Exhibit D. 1 

4. Pursuant to a registration  application received November 17, 2012, the Department issued PBS Certificate 
Number 2-154539 to respondent 144-80 Sanford Apartment Corp. on December 12, 2012 with an expiration 
date  of June 5, 2017. See Motion for Default Judgment,  Exhibits E, F and G. 

                                                 
1  Anna Maultasch conveyed grantor's 14% fee interest in the premises. By separate deeds  dated May 26, 1986, Esther Kruglin 
and Meyer Kruglin conveyed the remaining fee interest in the premises to 144-80 Sanford Apartment Corp. I take official notice 
of those deeds   recorded  in the Office of the City Register of the City of New York, in Reel 2105 Pages 259 and 261, 
respectively. In the future, Department staff  must include copies of all deeds  transferring the premises to the current owner. 
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5. On May 31, 2018, a search of the Department's PBS registration  database revealed that respondent's 
registration expired  on June 5, 2017 and, as of May 31, 2018, had not been renewed. See Motion for Default 
Judgment,  Exhibit A, Affirmation  of Deborah Gorman, Esq., dated June 6, 2018, PP 9-12; see also Exhibit G. 

6. As of December 11, 2018, respondent had not registered [*10]  the facility. See Motion for Default 
Judgment,  Exhibit B, Affirmation  of Deborah Gorman, Esq., dated December 11, 2018 P 9see also Exhibit G. 

7. As shown by Receipt for Service No. 201806130052 issued by the New York State Department of State, 
respondent was served personally, on June 6, 2018 pursuant to section 306 of the Business Corporation Law, 
with a notice of hearing  and complaint dated June 6, 2018, alleging a violation of ECL 17-1009 and its 
implementing regulation, 6 NYCRR 613-1.9(c), together with a cover letter,  statement of readiness and 
supporting affirmation,  for failure to renew  the registration  of its PBS facility located at 144-80 Sanford 
Avenue, Flushing, New York. Consistent with CPLR 3215(g)(4), Department staff  also provided additional 
service by sending the notice of hearing  and complaint to respondent by first class mail  on or about June 6, 
2018. See Motion for Default Judgment,  Exhibit C. 

8. Respondent failed to file an answer to the complaint, failed to appear at a pre-hearing  conference scheduled  
for July 11, 2018, as directed in the cover letter  and notice of hearing  served with the complaint, and failed to 
appear [*11]  for the adjudicatory hearing scheduled  in the matter on August 13, 2018, as directed in the 
notice of hearing. See Motion for Default Judgment,  Exhibit B, Affirmation  of Deborah Gorman, Esq., PP 4-6. 

Discussion 

A respondent upon whom a complaint has been served must serve an answer within 20 days of receiving a notice 
of hearing  and complaint (see 6 NYCRR 622.4[a]). A respondent's failure to file a timely answer "constitutes a 
default  and a waiver of respondent's right to a hearing" (6 NYCRR 622.15[a]). In addition, attendance by a 
respondent at a scheduled  pre-hearing  conference or hearing is mandatory, "and failure to attend constitutes a 
default  and a waiver of the opportunity [*12]  for a hearing" (6 NYCRR 622.8[c]; see also 6 NYCRR 622.15[a] ["A 
respondent's … failure to appear at the hearing or the pre-hearing  conference … constitutes a default  and waiver 
of respondent's right to a hearing"]). 

Upon a respondent's failure to answer  a complaint or failure to appear for a pre-hearing  conference or hearing, 
Department staff  may make a motion to an ALJ for a default judgment.  Such motion must contain: (i) proof of 
service upon respondent of the notice of hearing  and complaint; (ii) proof of respondent's failure to appear or to file 
a timely answer; and (iii) a proposed order  (see 6 NYCRR 622.15[b][1] - [3]). 

As the Commissioner has held, "a defaulting respondent is deemed to have admitted the factual allegations of the 
complaint and all reasonable inferences that flow from them" (Matter of Alvin Hunt, d/b/a Our Cleaners, Decision 
and Order of the Commissioner, July 25, 2006, at 6 [citations omitted]). In addition, in support of a motion for a 
default judgment,  staff  must "provide proof  of the facts sufficient  to support the claim[s]" alleged in the complaint. 
(Matter of Queen City Recycle Center, Inc., Decision and Order of the Commissioner,  [*13]  December 12, 2013, at 
3.) Staff  is required to support its motion for a default judgment  with enough facts to enable the ALJ and the 
Commissioner to determine that staff  has a viable  claim (see Matter of Samber Holding Corp., Order of the 
Commissioner, March 12, 2018 [Samber], at 1 [citing Woodson v Mendon Leasing Corp., 100 NY2d 62, 70-71 
(2003)] see also CPLR 3215[f]). 

The record establishes that: (i) Department staff  served the notice of hearing  and complaint upon respondent; (ii) 
respondent failed  to file an answer to the complaint and failed to appear at a pre-hearing  conference scheduled  
for July 11, 2018, as directed in the cover letter  and notice of hearing  served with the complaint; and (iii) 
respondent failed  to appear for the adjudicatory hearing  scheduled  on August 13, 2018, as directed in the notice 
of hearing.  Department staff  has submitted a proposed order  (see Motion for Default Judgment,  Exhibit J). Based 
upon the foregoing, the Department is entitled to a default judgment  in this matter pursuant to the provisions of 6 
NYCRR 622.15. Staff  also served respondent with copies of the motion for default judgment  and supporting [*14]  
papers (see Affirmation  of Service of Deborah Gorman, dated December 20, 2018, P 3). 
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Department staff's  submissions in support of the motion for a default judgment  provide proof  of facts sufficient  to 
enable me to determine that staff  has a viable  claim that respondent failed  to renew  the registration  of its 
petroleum  bulk storage  facility located at 144-80 Sanford Avenue, Flushing, New York, in violation of ECL 17-1009 
and 6 NYCRR 613-1.9(c) (see Samber at 1). 

Staff's  complaint requested a civil penalty  in the amount of ten thousand dollars ($ 10,000). In its motion for default 
judgment  and proposed order,  Department staff  seeks to reduce the civil penalty  to five thousand dollars ($ 
5,000). Staff's  submissions on the motion for a default judgment  elaborate on the requested penalty, discussing 
the Department's Civil Penalty  Policy, DEE-1, and administrative precedent relating to similar violations (see 
Motion for Default Judgment,  Exhibit A, Complaint, at Wherefore Clause P II; see also Exhibit B, Gorman 
Affirmation,  dated December 11, 2018, PP 13-19). Accordingly, staff's  motion to reduce the civil penalty  to five 
thousand dollars ($ 5,000) should be granted  [*15]  because respondent is not prejudiced by reducing the penalty 
requested. 

I find that staff's  request for a civil penalty  in the amount of five thousand dollars ($ 5,000) is consistent with the 
Department's penalty policy as well as applicable provisions of ECL article 71 and administrative precedent (see 
e.g. Matter of 12 Martense Associates LLC, Order of the Commissioner, December 19, 2011, at 2). 

Conclusion of Law 

By failing to renew  the registration  of its PBS facility located at 144-80 Sanford Avenue, Flushing, New York on or 
before June 5, 2017, respondent violated ECL 17-1009 and 6 NYCRR 613-1.9(c). 

Recommendation 

Based upon the foregoing, I recommend that the Commissioner issue an order: 
1. Granting Department staff's  motion for default judgment,  holding respondent 144-80 Sanford Apartment 
Corp. in default  pursuant to the provisions of 6 NYCRR 622.15; 
2. Holding that respondent 144-80 Sanford Apartment Corp. violated ECL 17-1009 and 6 NYCRR 613-1.9(c) by 
failing to renew  the registration  of its PBS facility located at 144-80 Sanford Avenue, Flushing, New York on or 
before June 5, 2017, the date the prior registration   expired;  

3. Directing respondent 144-80 [*16]  Sanford Apartment Corp. to pay a civil penalty  in the amount of five 
thousand dollars ($ 5,000) within fifteen (15) days of service of the Commissioner's order; and 
4. Directing such other and further relief as he may deem just and appropriate. 

APPENDIX A 

Motion for Default Judgment  
1. Cover letter, dated December 11, 2018, addressed to Chief Administrative Law  Judge James McClymonds 
of the Department's Office of Hearings and Mediation Services, attaching   staff's  motion papers 
2. Notice of Motion for Default Judgment  dated December 11, 2018 
3. Motion for Default Judgment,  dated December 11, 2018, attaching  Exhibits A and B: 

1. Cover letter, Notice of Hearing,  Complaint, Statement of Readiness, and Affirmation  of Deborah 
Gorman, Esq., all dated June 6, 2018 
2. Affirmation  of Deborah Gorman, Esq., dated December 11, 2018, attaching  Exhibits C - H and J: 
3. Affidavit of Service of Dale Thiel, sworn to December 11, 2018, attaching  Department of State Receipt 
for Service, dated June 6, 2018, reflecting service upon respondent pursuant to section 306 of the 
Business Corporation Law 

4. Printout of search on Automated City Register Information System (ACRIS), dated December  [*17]  11, 
2018, attaching deed  dated May 28, 1986 
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5. Petroleum Bulk Storage  (PBS) Application from 144-80 Sanford Apartment Corp., PBS No. 2-154539, 
received November 19, 2012 
6. PBS Certificate, PBS No. 2-154539 issued to 144-80 Sanford Apartment Corp. on December 12, 2012, 
with an expiration date  of June 5, 2017 
7. Facility Information Report, PBS No. 2-154539, printed December 11, 2018 
8. NYS Department of State, Division of Corporations, Entity Information Sheet regarding 144-80 Sanford 
Apartment Corp., reflecting information through December 10, 2018 
10. Draft Order 2 

Affirmation  of Service of Deborah Gorman, dated December 20, 2018 

Opinion 
 
 

Basil Seggos, Commissioner 

ORDER 

This administrative enforcement proceeding addresses allegations by staff  of the New York State Department of 
Environmental Conservation (Department) that respondent 144-80 Sanford Apartment Corp. violated ECL 17-1009 
and 6 NYCRR 613-1.9(c) by failing to renew  the registration  of its petroleum  bulk storage  (PBS) facility on or 
before June 5, 2017, the date on which its prior registration  expired.  Respondent's facility is located at 144-80 
Sanford Avenue, Flushing, New York, and includes an aboveground petroleum  bulk storage  tank with a capacity of 
5,000 gallons.  

Administrative Law  Judge (ALJ) Michael S. Caruso of the Department's Office of Hearings and Mediation Services 
was assigned to this matter and prepared the attached default  summary report, which I adopt as my decision in this 
matter, subject to my comments below. 

As set forth in the ALJ's default  summary report, respondent failed  to file an answer to the complaint served by 
Department staff  in this matter, failed to appear at a pre-hearing  conference scheduled  for July 11, 2018, and 
failed to appear for the adjudicatory hearing  scheduled  for August 13, 2018 (see Default  [*2]  Summary Report at 
3 [Finding of Fact No. 8]). At the August 13, 2018 adjudicatory hearing,  Department staff  made an oral motion for a 
default judgment.  ALJ Caruso reserved on the motion, and Department staff  later submitted a written motion for 
default judgment  with supporting papers. 

As a consequence of respondent's failure to answer  or appear in this matter, the ALJ recommends that 
Department staff's  motion for a default judgment  be granted (see Default  Summary Report at 5). I concur that 
staff  is entitled to a judgment on default  pursuant to 6 NYCRR 622.15. The pleadings and the papers submitted  
with and in support of the motion provide sufficient facts to enable me to determine that staff  has a viable  claim 
that respondent failed  to renew  the registration  of its PBS facility on or before June 5, 2017, the date on which its 
prior registration  expired  and, therefore, is in violation of ECL 17-1009 and 6 NYCRR 613-1.9(c). 

Department counsel correctly points out that the requirement to register PBS facilities is one of the "cornerstones" 
of the PBS regulatory scheme (see Motion for Default Judgment,  Exhibit B, Affirmation  of Deborah Gorman, Esq., 
dated December 11, 2018,  [*3]  P 14). Proper registration  assists in the oversight of other requirements for a PBS 
facility (e.g., leak detection, monitoring, and reporting), with the goal of protecting the environment and public 
health. 

Department staff,  in its complaint, sought a penalty of ten thousand dollars ($ 10,000). In its default  papers and 
proposed order,  Department staff  seeks to reduce the civil penalty  to five thousand dollars ($ 5,000). ECL 71-

                                                 
2  There is no Exhibit I. 
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1929(1), which applies to the statutory and regulatory violation at issue in this proceeding, provides for a penalty of 
up to thirty-seven thousand five hundred dollars ($ 37,500) per day for each violation. In proceedings similar to this 
one, Department staff  has requested penalties that take into account the duration of the violation. For those 
facilities that have violated the registration  requirement within the past two years, Department staff  has, absent 
other violations, generally requested a penalty of five thousand dollars ($ 5,000) (see Matter of 12 Martense 
Associates, LLC, Order of the Commissioner, December 19, 2011, at 2). In this matter, respondent was required to 
register its facility on or before June 5, 2017. Based on this record,  [*4]  the requested penalty of five thousand 
dollars ($ 5,000) is authorized and appropriate. 

I direct that respondent submit the civil penalty  to the Department within fifteen (15) days of the service of this order 
upon respondent. 

NOW, THEREFORE, having considered this matter and being duly advised, it is ORDERED that: 
1. Department staff's  motion for a default judgment  pursuant to 6 NYCRR 622.15 is granted. By failing to 
answer or appear in this proceeding, respondent 144-80 Sanford Apartment Corp. waived its right to be heard 
at the hearing. 
2. Based on the pleadings and papers submitted  with and in support of Department staff's  motion, respondent 
144-80 Sanford Apartment Corp. is determined to have violated ECL 17-1009 and 6 NYCRR 613-1.9(c), by 
failing to renew  the registration  of its PBS facility located at 144-80 Sanford Avenue, Flushing, New York on or 
before June 5, 2017, the date on which its prior registration  expired.  

3. Within fifteen (15) days of the service of this order upon respondent 144-80 Sanford Apartment Corp., 
respondent shall submit to the Department a complete petroleum  bulk storage  application for the facility 
together with applicable and past  [*5]  due registration  fees. 
4. Within fifteen (15) days of the service of this order upon respondent 144-80 Sanford Apartment Corp., 
respondent shall pay a civil penalty  in the amount of five thousand dollars ($ 5,000) by certified check, 
cashier's check, or money order made payable to the "New York State Department of Environmental 
Conservation." 
5. The penalty payment shall be sent to the following address: 
Office of General Counsel (Remediation Bureau) 
NYS Department of Environmental Conservation 
625 Broadway, 14th Floor 
Albany, New York 12233-1500 
Attn: Deborah Gorman, Esq. 
Any questions or other correspondence regarding this order shall also be addressed to Deborah Gorman, Esq. 
at the address referenced in paragraph V of this order. 
6. The provisions, terms, and conditions of this order shall bind respondent 144-80 Sanford Apartment Corp., 
and its agents, successors, and assigns, in any and all capacities. 
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Seth D. Friedland, Esq.
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2019 Oil Spill Symposium 
Petroleum Case Study 

 

In some abandoned land outside the City of Gotham (State of New York), Bruce Wayne 
was aimlessly walking, pondering justice against criminals, when he fell into a well.  He realized 
that this was the perfect place to build his Batcave and pursue his passion for fighting crime. 

Wayne Enterprises, the multinational conglomerate company, owned and chaired by 
Bruce, purchased the 10 acre parcel of land.  After purchasing the land, Bruce hired Penguin 
Environmental Services (“PES”) to perform a Phase I and Phase II, which discovered that 
roughly 20 USTs existed in two locations on the Property – 10 USTs near the eastern boundary 
and and 10 USTs near the western boundary of the parcel.  The Phase II noted that none of the 
USTs had leaked. PES failed to uncover that the east end tanks had, in fact, leaked many years 
before and petroleum contamination had traveled all the way down to the bedrock.  PES hired 
Joker Construction Inc. (“JCI”) to excavate the tanks. During this work, JCI accidently punctured 
a few of them located in the west end.  JCI removed all of the tanks but did not tell anyone about 
the historic and newly created discharges and decided to leave all of the contaminated soil 
behind.  

During one of Batman’s and Robin’s nightly trips from the Batcave to fight crime, they 
discovered the petroleum seeping out of one of the side walls of the Bat Cave.  Robin exclaims 
“Holy Petroleum Batman!”  Not wanting to disclose the location of the future Batcave or their 
identities, Batman and Robin do not report the spill, rather Batman instructs trusty Alfred to do 
so.  “Yes Sir, I’ll take care of it.”  But elderly Alfred forgot to do so after being distracted when 
he saw the Bat Signal from the Gotham City Police and rushed off to tell Batman.  

A few months later, Batman and Robin began an investigation into numerous complaints 
of the pollution of the Gotham City River.  Believing it to be the work of Batman’s nemesis, 
Scarecrow, Batman and Robin notified the NYSDEC.  The NYSDEC began to investigate the 
source of and to remediate the contamination in the River.  Eventually, NYSDEC tracked the 
spill back to the Property and then issued both Bruce and Wayne Enterprises a Notice of 
Violation seeking a $1,000,000 fine, and a Stipulation requiring full site remediation. The Oil 
Spill Fund filed a lien on the Property for $22,000 which was the about of money spent on the 
River remediation.   

 

https://en.wikipedia.org/wiki/Conglomerate_(company)
https://en.wikipedia.org/wiki/Chairman


New York State Reporting Requirements 

In a now 20-year old decision of the NYSDEC Commissioner, In the Matter of Middleton, 
Kontokosta Associates, Ltd. (Dec. 31, 1998), a consultant who merely observed an oil spill at a 
site was found to be in violation of the then reporting requirement in 6 N.Y.C.R.R. §613.8 
applicable “to all above-ground and underground petroleum storage facilities with a combined 
storage capacity of over 1,100 gallons, including all facilities registered under Part 612 of this 
title”:  

Any person with knowledge of a spill, leak or discharge of petroleum must report 
the incident to the department within two hours of discovery. The results of any 
inventory record, test or inspection which shows a facility is leaking must be 
reported to the department within two hours of the discovery. Notification must be 
made by calling the telephone hotline (518) 457-7362. 

NYSDEC Commissioner Cahill ruled that: 

The term “any person” in §613.8 should be given a broad, not limited or restrictive, 
interpretation. The term “any person” is intended to apply, not only to persons who 
are “owners” and “operators”, but also to all other persons with knowledge of a 
spill, leak or discharge in order to implement the remedial and preventive purposes 
of the Petroleum Bulk Storage Code, of which §613.8 is a part. The rationale for 
requiring “any person” to report a spill or discharge to the Department within two 
hours is obviously to enable stoppage of ongoing contamination as quickly as 
possible after detection of a spill. For example, in the case of an ongoing gush of 
oil from an overturned tanker truck on the highway, an immediate report will enable 
a quick response in order to minimize environmental damage. The reporting duty 
is on everyone with knowledge of the spill. 

However, in 2015, this regulation was repealed and now 6 N.Y.C.R.R. §613-2.4(d)(1) 
states: 

A facility must report every spill to the Department's Spill Hotline (518-457-7362) within 
two hours after discovery, contain the spill, and begin corrective action except if it meets the 
following conditions:  

(i) It is known to be less than five gallons in total volume; 

(ii) It is contained and under the control of the spiller; 

(iii) It has not reached and will not reach the land or waters of the State; and 

(iv) It is cleaned up within two hours after discovery.  

See also 6 N.Y.C.R.R. §613-1.2(d), which limit the requirements under the regulations, including 
the spill reporting requirement, to the facility operator or tank system owner.  However, a “facility” 
now also includes an underground storage system having a storage capacity that is greater than 
110 gallons. 6 N.Y.C.R.R. §613-1.3(v) Therefore, any owner or operator of "one or more tank 



systems having a combined storage capacity of more than 1,100 gallons (including a major 
facility), or "an underground tank system having a storage capacity that is greater than 110 gallons 
pursuant to the recent facility definition in 6 N.Y.C.R.R. §613-1.3(v) must still report a spill to the 
hotline.   

 Further, Navigation Law §175 provides that "[a]ny person responsible for causing a 
discharge shall immediately notify the department pursuant to rules and regulations established by 
the department, but in no case later than two hours after the discharge."   

Finally, New York Environmental Conservation Law §17-1743 sets forth the following 
reporting requirement:  

Any person who is the owner of or in actual or constructive possession or control 
of more than 1,100 gallons, in bulk, of any liquid, including petroleum, which if 
released, discharged or spilled would or would be likely to pollute the lands or 
waters of the state, including the groundwaters thereof shall, as soon as he has 
knowledge of the release, discharge or spill of any part of such liquid in his 
possession or control onto the lands or into the waters of the state including the 
groundwaters thereof immediately notify the department. 

Thus, this provision requires an immediate call to the NYSDEC spill hotline for a spill from a 
facility that stored more than 1,100 gallons of petroleum or any other liquid that might pollute 
ground or surface waters. 
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McKinney's Navigation Law § 170

§ 170. Legislative intent

Currentness

The legislature finds and declares that New York's lands and waters constitute a unique and delicately balanced resource;
that the protection and preservation of these lands and waters promotes the health, safety and welfare of the people of
this state; that the tourists and recreation industry dependent on clean waters and beaches is vital to the economy of this
state; that the state is the trustee, for the benefit of its citizens, of all natural resources within its jurisdiction; and that the
storage and transfer of petroleum between vessels, between facilities and vessels, and between facilities, whether onshore
or offshore, is a hazardous undertaking and imposes risks of damage to persons and property within this state.

The legislature finds and declares that the discharge of petroleum within or outside the jurisdiction of this state constitutes
a threat to the economy and environment of this state. The legislature intends by the passage of this article to exercise the
powers of this state to control the transfer and storage of petroleum and to provide liability for damage sustained within
this state as a result of the discharge of said petroleum by requiring prompt cleanup and removal of such pollution and
petroleum, and to provide a fund for swift and adequate compensation to resort businesses and other persons damaged
by such discharge.

Credits
(Added L.1977, c. 845, § 2.)
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Current through L.2019, chapters 1 to 23.
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§ 171. Purposes

Currentness

It is the purpose of this article to ensure a clean environment and healthy economy for the state by preventing the
unregulated discharge of petroleum which may result in damage to lands, waters or natural resources of the state by
authorizing the department of environmental conservation to respond quickly to such discharges and effect prompt
cleanup and removal of such discharges, giving first priority to minimizing environmental damage, and by providing for
liability for damage sustained within the state as a result of such discharges.
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§ 172. Definitions

Currentness

Unless the context clearly indicates otherwise, the following terms shall have the following meanings:

1. “Administrator” means the chief executive, within the department of audit and control, of the New York
environmental protection and spill compensation fund;

2. “Barrel” means forty-two United States gallons, or 159.9 liters, at sixty degrees fahrenheit;

2-a. “Biological additives” means microbiological cultures, enzymes, or nutrient additives that are deliberately
introduced into a petroleum discharge for the specific purpose of encouraging biodegradation to mitigate the effects of
the discharge.

3. “Claim” means, for purposes of part three of this article, any claim of the fund or any claim by an injured person, who
is not responsible for the discharge, seeking compensation for cleanup and removal costs incurred or damages sustained
as a result of a petroleum discharge;

3-a. “Burning agents” means additives that, through physical or chemical means, improve the combustibility of the
materials to which they are applied.

3-b. “Chemical agents” means generally those elements, compounds or mixtures that coagulate, disperse, dissolve,
emulsify, foam, neutralize, precipitate, reduce, solubilize, oxidize, concentrate, congeal, entrap, fix, make the pollutant
mass more rigid or viscous, or otherwise facilitate the mitigation of deleterious effects or removal of the pollutant or
petroleum from the water.

4. “Cleanup and removal” means the (a) containment or attempted containment of a discharge, (b) removal or attempted
removal of a discharge or, (c) taking of reasonable measures to prevent or mitigate damages to the public health, safety,
or welfare, including but not limited to, public and private property, shorelines, beaches, surface waters, water columns
and bottom sediments, soils and other affected property, including wildlife and other natural resources;
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5. “Cleanup and removal costs” means all costs associated with the cleanup and removal of a discharge including
relocation costs pursuant to section one hundred seventy-seven-a of this article incurred by the state or its political
subdivisions or their agents or any person with approval of the department;

6. “Commissioner” means the commissioner of the department of environmental conservation, unless otherwise
indicated;

6-a. “Containment boom” means a floating or stationary device composed of plastic, natural or synthetic materials which
can be mechanically extended over water or permanently stationed over water for the purposes of containing floating
petroleum, solid objects or other pollutants within or outside a particular area;

7. “Department” means the department of environmental conservation, unless otherwise indicated;

8. “Discharge” means any intentional or unintentional action or omission resulting in the releasing, spilling, leaking,
pumping, pouring, emitting, emptying or dumping of petroleum into the waters of the state or onto lands from which it
might flow or drain into said waters, or into waters outside the jurisdiction of the state when damage may result to the
lands, waters or natural resources within the jurisdiction of the state;

8-a. “Dispersant” means chemical agents that emulsify, disperse, or solubilize petroleum into the water column or
promote the surface spreading of petroleum slicks to facilitate dispersal of the petroleum into the water column.

9. “Fund” means the New York environmental protection and spill compensation fund;

10. “License fee period” means every calendar month on the basis of which the licensee is required to report under this
article;

11. “Major facility” includes but is not limited to any refinery, storage or transfer terminal, pipeline, deep water port,
drilling platform or any appurtenance related to any of the preceding that is used or is capable of being used to refine,
produce, store, handle, transfer, process or transport petroleum. A vessel shall be considered a major facility only when
petroleum is transferred between vessels. A vessel that would not otherwise be considered a major facility shall not be
considered a major facility based solely upon its rendering of care, assistance or advice consistent with the national
contingency plan or as otherwise directed by the federal on-scene coordinator or by the commissioner or his designee, in
response to a discharge of petroleum into or upon the navigable waters. Facilities with total combined above-ground or
buried storage capacity of less than four hundred thousand gallons are not major facilities for the purposes of this article;

12. “Natural resources” means all land, fish, shellfish, wildlife, biota, air, waters and other such resources;

13. “Owner” or “operator” means with respect to a vessel, any person owning, operating or chartering by demise such
vessel; with respect to any major facility, any person owning such facility, or operating it by lease, contract or other form
of agreement; with respect to abandoned or derelict major facilities, the person who owned or operated such facility
immediately prior to such abandonment, or the owner at the time of discharge;
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14. “Person” means public or private corporations, companies, associations, societies, firms, partnerships, joint stock
companies, individuals, the United States, the state of New York and any of its political subdivisions or agents;

15. “Petroleum” means oil or petroleum of any kind and in any form including, but not limited to, oil, petroleum, fuel
oil, oil sludge, oil refuse, oil mixed with other wastes and crude oils, gasoline and kerosene;

15-a. “Petroleum-bearing vessel” means any vessel transporting petroleum in commercial quantities as cargo or any
vessel constructed or adapted for the carriage of petroleum in bulk;

15-b. “Sinking agents” means additives applied to petroleum discharges to sink floating pollutants below the water
surface.

15-c. “Surface collecting agents” means chemical agents that form a surface film to control the layer thickness of
petroleum.

15-d. “Tank vessel” means a vessel that is constructed or adapted to carry, or that carries, petroleum in bulk as cargo
or cargo residue, and that:

(a) is a vessel of the United States;

(b) operates on the waters of the state of New York; or

(c) transfers petroleum in a place subject to the jurisdiction of the of the 1  state of New York.

16. “Transfer” means onloading or offloading between major facilities and vessels or vessels and major facilities, and
from vessel to vessel or major facility to major facility;

17. “Vessel” means every description, of watercraft or other contrivance that is practically capable of being used as a
means of commercial transportation of petroleum upon the water, whether or not self-propelled; and

18. “Waters” means the ocean and its estuaries to the seaward limit of the state's jurisdiction, and all lakes, springs,
streams and bodies of surface or groundwater, whether natural or artificial, within the boundaries of this state. Provided,
however, that for purposes of this definition, waters of the state adjacent to Long Island Sound are to be strictly construed
to effectuate only the provisions of this article.

Credits
(Added L.1977, c. 845, § 2. Amended L.1980, c. 649, § 1; L.1985, c. 35, § 2; L.1989, c. 712, § 1; L.1990, c. 898, § 3; L.1991,
c. 672, § 4; L.1992, c. 162, § 1; L.1992, c. 584, § 1.)
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Chapter 37. Of the Consolidated Laws (Refs & Annos)
Article 12. Oil Spill Prevention, Control, and Compensation (Refs & Annos)

Part Two. Oil Spill Cleanup and Removal; Licenses (Refs & Annos)

McKinney's Navigation Law § 173

§ 173. Discharge of petroleum; prohibition

Currentness

1. The discharge of petroleum is prohibited.

2. On or after January first, nineteen hundred ninety-four, all new vessels sold in New York that are equipped with fuel
tank air vents shall have such fuel tank air vents designed to prevent fuel overflow during refueling. The provisions of
this subdivision shall not apply to those fuel systems in vessels which are required to meet the standards provided for

in the Federal Boat Safety Act of 1971 1 .

3. This section shall not apply to discharges of petroleum pursuant to and in compliance with the conditions of a federal
or state permit.

Credits
(Added L.1977, c. 845, § 2. Amended L.1990, c. 329, § 1.)

Footnotes
1 Repealed. Formerly 46 USCA App. § 1451 et seq.

McKinney's Navigation Law § 173, NY NAVIG § 173
Current through L.2019, chapters 1 to 23.
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McKinney's Consolidated Laws of New York Annotated
Navigation Law (Refs & Annos)

Chapter 37. Of the Consolidated Laws (Refs & Annos)
Article 12. Oil Spill Prevention, Control, and Compensation (Refs & Annos)

Part Two. Oil Spill Cleanup and Removal; Licenses (Refs & Annos)

McKinney's Navigation Law § 174

§ 174. Licenses

Effective: April 13, 2015
Currentness

1. No person shall operate or cause to be operated a major facility as defined in this article without (a) a license issued by
the commissioner, (b) without paying a license fee if such fee is required by the administrator, pursuant to the provisions
of paragraph (a) of subdivision four of this section, and (c) without paying the surcharge established by paragraph (b)
of subdivision four of this section.

2. Licenses shall be issued for a period not to exceed five years, subject to such terms and conditions as the department
may determine are necessary to carry out the purposes of this article.

3. As a condition precedent to the issuance or renewel 1  of a license the department shall require satisfactory evidence that
the applicant has implemented or is in the process of implementing state and federal plans and regulations for control
of discharges of petroleum, and the containment and removal thereof when a discharge occurs.

4. (a) The license fee shall be nine and one-half cents per barrel transferred, provided, however, that the fee on any
barrel, including any products derived therefrom, subject to multiple transfer, shall be imposed only once at the point
of first transfer. Provided further, the license fee for major facilities that (i) transfer barrels for their own use, and (ii) do
not sell or transfer the product subject to such license fee, shall be eight cents. In each fiscal year following any year in
which the balance of the account established by paragraph (a) of subdivision two of section one hundred seventy-nine
of this article equals or exceeds forty million dollars, no license fee shall be imposed unless (a) the current balance in
such account is less than thirty-five million dollars or (b) pending claims against such account exceed fifty percent of
the existing balance of such account. In the event of either such occurrence and upon certification thereof by the state
comptroller, the administrator shall within ten days of the date of such certification reimpose the license fee, which shall
take effect on the first day of the month following such relevy. The rate may be set at less than nine and one-half cents per
barrel transferred if the administrator determines that the revenue produced by such lower rate shall be sufficient to pay
outstanding claims against such account within one year of such imposition of the license fee. Should such account exceed
forty million dollars, as a result of interest, the administrator and the commissioner of environmental conservation shall
report to the legislature and the governor concerning the options for the use of such interest. The fee established by this
paragraph shall not be imposed upon any barrel which is transferred to a land based facility but thereafter exported
from this state for use outside the state and is shipped to facilities outside the state regardless of whether the delivery
or sale of such petroleum occurs in this state.

http://www.westlaw.com/Link/RelatedInformation/Flag?documentGuid=NE26A9A20EA5E11E4B83A8D9FEB7A835B&transitionType=Document&originationContext=docHeaderFlag&rs=cblt1.0&vr=3.0&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/StatutesCourtRules/NewYorkStatutesCourtRules?transitionType=DocumentItem&contextData=(sc.Default)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Browse/Home/StatutesCourtRules/NewYorkStatutesCourtRules?guid=NCF72F8311EE5439A8DAD1EBB38489209&transitionType=DocumentItem&contextData=(sc.Default)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Link/Document/FullText?findType=l&cite=lk(NYNVR)&originatingDoc=NE26A9A20EA5E11E4B83A8D9FEB7A835B&refType=CM&sourceCite=McKinney%27s+Navigation+Law+%c2%a7+174&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&pubNum=1000111&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/StatutesCourtRules/NewYorkStatutesCourtRules?guid=N0260B0FD26BD42D186E52A8B5FE249CC&transitionType=DocumentItem&contextData=(sc.Default)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Link/Document/FullText?findType=l&cite=lk(NYNVC37M)&originatingDoc=NE26A9A20EA5E11E4B83A8D9FEB7A835B&refType=CM&sourceCite=McKinney%27s+Navigation+Law+%c2%a7+174&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&pubNum=1000111&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/StatutesCourtRules/NewYorkStatutesCourtRules?guid=N8913A4D25A7341AC988EA3EE046C001C&transitionType=DocumentItem&contextData=(sc.Default)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Link/Document/FullText?findType=l&cite=lk(NYNVC37ART12R)&originatingDoc=NE26A9A20EA5E11E4B83A8D9FEB7A835B&refType=CM&sourceCite=McKinney%27s+Navigation+Law+%c2%a7+174&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&pubNum=1000111&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/StatutesCourtRules/NewYorkStatutesCourtRules?guid=N2A60A7BD1B5348BDA58996C41D2FD827&transitionType=DocumentItem&contextData=(sc.Default)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Link/Document/FullText?findType=l&cite=lk(NYNVC37ART12PTTWOR)&originatingDoc=NE26A9A20EA5E11E4B83A8D9FEB7A835B&refType=CM&sourceCite=McKinney%27s+Navigation+Law+%c2%a7+174&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&pubNum=1000111&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000111&cite=NYNVS179&originatingDoc=NE26A9A20EA5E11E4B83A8D9FEB7A835B&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_57e60000f6d46


§ 174. Licenses, NY NAVIG § 174

 © 2019 Thomson Reuters. No claim to original U.S. Government Works. 2

(b) The surcharge on the license fee shall be four and one-quarter cents per barrel for each barrel transferred on or after
February first, nineteen hundred ninety.

(c) The surcharge established by paragraph (b) of this subdivision shall continue to be paid despite the fact that the license
fee imposed pursuant to paragraph (a) of this subdivision may, pursuant to said paragraph, no longer be imposed.

(d) The surcharge established by paragraph (b) of this subdivision shall be thirteen and three quarters cents per barrel for
any barrel that is transferred but thereafter exported from this state for use outside the state as described by paragraph
(a) of this subdivision. Twelve and one-quarter cents of such surcharge shall be credited to the account established by
paragraph (a) of subdivision two of section one hundred seventy-nine of this article.

5. Every licensee required to pay a major petroleum license fee or surcharge pursuant to paragraph (a) or (b) of
subdivision four of this section shall on or before the twentieth day of the month following the close of each license fee
period certify to the commissioner on such forms as may be prescribed by the commissioner the number of barrels of
petroleum transferred to the licensee's major facility during the license fee period and at the same time shall pay the full
amount of the license fee and surcharge due except that no licensee shall be required to make such payment until the
cumulative amount due equals or exceeds one hundred dollars. Any licensee whose cumulative license fee or surcharge
does not equal or exceed one hundred dollars annually shall pay the total amount due on or before the twentieth day
following the expiration date of the license issued pursuant to this section. Licensees who did not have to pay the license
fee or surcharge shall certify annually to the commissioner on a form as may be prescribed by the commissioner on or
before the twentieth day of April that the barrels of petroleum transferred to the licensee's major facility were not subject
to the license fee or surcharge.

6. If a certificate required by this section is not filed, or if a certificate when filed is incorrect or insufficient in the
opinion of the commissioner, the amount of license fee or surcharge due shall be determined by the commissioner
from such information as may be available. Notice of such determination, and notice of licensee's right to appeal such
determination, shall be given to the licensee liable for the payment of the license fee or surcharge. Such determination
shall finally and irrevocably fix the fee or surcharge unless the person against whom it is assessed, within thirty days after
receiving notice of such determination, shall apply to the commissioner for a hearing, or unless the commissioner on his
own motion shall redetermine the same. After such hearing the commissioner shall give notice of his determination to
the person to whom the license fee or surcharge is assessed.

7. Any licensee failing to file a certificate, failing to pay a license fee or surcharge, or filing or causing to be filed, a
certificate which is willfully false, or failing to keep any records required by this article or rules and regulations adopted
hereunder, shall, in addition to any other penalties herein or otherwise provided, be subject to a fine not to exceed two
times the annual license fee or surcharge, as determined by the commissioner.

8. Within three months of the effective date of this article every owner or operator of a major facility shall obtain a
license. The department shall issue a license upon the showing that such registrant can provide necessary equipment to
prevent, contain and remove discharges of petroleum.

9. On or after June twenty-ninth, nineteen hundred seventy-eight, no person shall operate or cause to be operated any
major facility without a major facility license issued by the commissioner. No license shall be valid for more than five
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years. Each applicant for a major facility license shall submit information, in a form satisfactory to the commissioner,
describing the following:

(a) The number of barrels or another measurement of the storage capacity of the facility;

(b) Average daily throughput of the facility;

(c) A primary and contingency cleanup and removal plan which includes, but is not limited to, an inventory of:

(i) The storage and transfer capacity of the facility;

(ii) The containment and removal equipment, including, but not limited to, vehicles, vessels, pumps, skimmers, booms,
chemicals, and communication devices, to which the facility has access through direct ownership or by contract or
membership in a discharge cleanup organization recognized by the departments of environmental conservation and
transportation as well as the time lapse following a discharge which precedes such access;

(iii) The trained personnel which are required and available to operate such containment and removal equipment and
the time lapse following a discharge which precedes such availability;

(iv) All equipment and trained personnel used or employed in a capacity at the facility to prevent discharges of petroleum;

(v) The terms of agreement and operation plan of any discharge cleanup organization to which the owner or operator
of the facility belongs;

(vi) The type and amount of petroleum transferred, refined, processed or stored at the facility;

(d) The steps taken to insure prevention of a discharge;

10. No portion of fees or surcharges assessed and collected pursuant to this section shall be used for any purpose if such
use, under federal law, would preclude the collection of such fee or surcharge.

11. Each owner or operator of a major facility or vessel subject to the provisions of this article shall designate a person in
the state as his legal agent for service of process under this section and such designation shall be filed with the secretary
of state. In the absence of such designation the secretary of state shall be the designated agent for purposes of service
of process under this section.

Credits
(Added L.1977, c. 845, § 2. Amended L.1978, c. 458, §§ 1, 2; L.1984, c. 176, § 1; L.1985, c. 35, § 3; L.1985, c. 38, § 14;
L.1986, c. 512, §§ 5, 6; L.1992, c. 584, § 2; L.1997, c. 373, § 1, eff. Aug. 5, 1997; L.1998, c. 58, pt. A, § 20, eff. Sept. 1,
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1998; L.1998, c. 58, pt. A, § 21, eff. Sept. 1, 1999; L.1999, c. 413, pt. E, § 1, eff. Aug. 9, 1999; L.2015, c. 58, pt. X, § 1,
eff. April 13, 2015.)

Footnotes
1 So in original. Probably should read “renewal”.

McKinney's Navigation Law § 174, NY NAVIG § 174
Current through L.2019, chapters 1 to 23.
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§ 174-a. Use of containment booms

Currentness

1. The commissioner, after consultation with appropriate federal, state and local governments and agencies, may
promulgate regulations requiring the use of containment booms or prestaging of response equipment around or at major
facilities and vessels involved in the transfer of petroleum. The commissioner may consult with interested groups and
trade associations in developing such regulations. In adopting such regulations, the commissioner shall consider factors,
including but not limited to applicable federal laws and regulations, weather conditions, tides, health and safety of
workers and product being transferred.

2. Whenever petroleum is transferred after sunset and before sunrise, lighting adequate to detect any petroleum discharge
shall be in operation.

3. The deployment of containment booms pursuant to this part shall be the responsibility of the owner, lessee or operator
of the vessels involved in a vessel-to-vessel petroleum transfer. The deployment of containment booms pursuant to this
part shall be the responsibility of the owner, lessee or operator of the major facility involved in a petroleum transfer
between a vessel and a major facility.

4. (a) Any local law or ordinance which is inconsistent with any provision of this part or any rule or regulation
promulgated hereunder shall be preempted, except that any local law or ordinance of any county, or of any city of a
population of one million or more, which is inconsistent with the provisions of this part or any rules or regulations
promulgated hereunder shall not be preempted if such local law or ordinance provides environmental protection equal
to or greater than the provisions of this part of any rules or regulations promulgated hereunder, and such county or city
files with the department a written declaration of its intent to administer and enforce such local law or ordinance which
is approved by the commissioner in written findings which set forth the terms of such approval.

(b) Any owner, lessee or operator violating any provisions of this section or any rule promulgated thereunder shall: (i)
if the transfer involves and/or the vessel contains less than one million gallons, be liable for a penalty of not more than
twenty-five thousand dollars for each offense in a court of competent jurisdiction; or (ii) if the transfer involves and/or
the vessel contains one million gallons or more, be liable for a penalty of not more than fifty thousand dollars for each
offense in a court of competent jurisdiction. Every violation of this section shall be a separate and distinct offense, and,
in case of a continuing violation, every day's continuance thereof shall be deemed to be a separate and distinct offense.

(c) All penalties and fines imposed under this section shall be credited to the New York environmental protection and spill
compensation fund pursuant to paragraph (a) of subdivision two of section one hundred seventy-nine of this chapter.
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Credits
(Added L.1990, c. 898, § 4.)
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Current through L.2019, chapters 1 to 23.

End of Document © 2019 Thomson Reuters. No claim to original U.S. Government Works.

http://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(IABC45DCF76-B14528BE43E-3DAE8307A37)&originatingDoc=N038F6A30883E11D882FF83A3182D7B4A&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


§ 174-b. Use of agents, NY NAVIG § 174-b

 © 2019 Thomson Reuters. No claim to original U.S. Government Works. 1

McKinney's Consolidated Laws of New York Annotated
Navigation Law (Refs & Annos)

Chapter 37. Of the Consolidated Laws (Refs & Annos)
Article 12. Oil Spill Prevention, Control, and Compensation (Refs & Annos)

Part Two. Oil Spill Cleanup and Removal; Licenses (Refs & Annos)

McKinney's Navigation Law § 174-b

§ 174-b. Use of agents

Currentness

1. The commissioner may promulgate regulations governing the use of dispersants, burning agents, biological additives,
surface collecting agents or other chemical additives in the cleanup and removal of a petroleum discharge.

2. The commissioner shall pursue an official memorandum of understanding with the United States Coast Guard
regarding the planned uses of dispersants, burning agents, sinking agents, biological additives, surface collecting agents or
other chemical additives in the event of a petroleum discharge. Such memorandum of understanding should be reflective
of any rules or regulations promulgated pursuant to this section.

3. No person shall supervise, aid or participate in any use of dispersants, burning agents, sinking agents, biological
additives, surface collecting agents or other chemical additives which is inconsistent with any rule or regulation
promulgated pursuant to this section.

Credits
(Added L.1990, c. 898, § 5.)
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§ 175. Notification by persons responsible for discharge

Currentness

Any person responsible for causing a discharge shall immediately notify the department pursuant to rules and regulations
established by the department, but in no case later than two hours after the discharge. Failure to so notify shall make
persons liable to the penalty provisions of section 192 of this article. Notwithstanding the provisions of any other law,
such notification to the department shall be deemed to fulfill the notification requirements of any other state or local law.

Credits
(Added L.1977, c. 845, § 2. Amended L.1985, c. 35, § 4.)
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§ 176. Removal of prohibited discharges

Effective: April 1, 2017
Currentness

1. Any person discharging petroleum in the manner prohibited by section one hundred seventy-three of this article
shall immediately undertake to contain such discharge. Notwithstanding the above requirement, the department may
undertake the removal of such discharge and may retain agents and contractors who shall operate under the direction
of such department for such purposes. The commissioner shall develop a system of immediate response type contracts
with appropriate agents and contractors. Such contracts shall be subject to the approval of the state comptroller in
accordance with section one hundred twelve of the state finance law, however, such approval shall not obligate to any
particular contract any specific amount of monies from the fund but shall obligate from the fund on an individual basis
as such contracts are utilized the actual amount required to effectuate any contract or any portion thereof. Any necessary
approvals of availability of funds for a particular project in accordance with any provision of the state finance law shall
be undertaken as soon as practical after clean up and removal procedures are undertaken, or such procedures are ordered
by the commissioner.

2. (a) Upon the occurrence of a discharge of petroleum, the department shall respond promptly and proceed to cleanup
and remove the discharge in accordance with environmental priorities or may, at its discretion, direct the discharger to
promptly cleanup and remove the discharge. The department shall be responsible for cleanup and removal or as the
case may be, for retaining agents and contractors who shall operate under the direction of that department for such
purposes. Implementation of cleanup and removal procedures after each discharge shall be conducted in accordance
with environmental priorities and procedures established by the department.

(b) Section eight of the court of claims act or any other provision of law to the contrary notwithstanding, the state
shall be immune from liability and action with respect to any act or omission done in the discharge of the department's
responsibility pursuant to this article; provided, however, that this subdivision shall not limit any liability which may
otherwise exist for unlawful, willful or malicious acts or omissions on the part of the state, state agencies, or their officers,
employees or agents or for a discharge in violation of section one hundred seventy-three of this article.

3. Any unexplained discharge of petroleum within state jurisdiction or discharge of petroleum occurring in waters beyond
state jurisdiction that for any reason penetrates within state jurisdiction shall be removed by or under the direction of
the department. Except for those expenses incurred by the party causing such discharge, any expenses incurred in the
removal of discharges shall be paid promptly from the New York environmental protection and spill compensation fund
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pursuant to sections one hundred and eighty-six and one hundred seventy-nine-a of this article and any reimbursements
due such fund shall be collected in accordance with the provisions of section one hundred and eighty-seven of this article.

4. Cleanup and removal of petroleum and actions to minimize damage from discharges shall be, to the greatest extent
possible, in accordance with the National Contingency Plan for removal of oil and hazardous substances established
pursuant to section 311 (d) of the Federal Water Pollution Control Act (33 U.S.C. 1251 et seq.), as amended by
the Federal Oil Pollution Act of 1990 (33 U.S.C. 2701 et seq.), or revised under section 105 of the Comprehensive
Environmental Response, Compensation, and Liability Act (42 U.S.C. 9605).

5. The department in consultation with the attorney general shall develop a standard contract form to be used when
contracting services for the cleanup and removal of a discharge.

6. Whenever the department acts to remove a discharge or contracts to secure prospective removal services, it is
authorized to draw upon the money available in the fund. Such moneys shall be used to pay promptly for all cleanup
and removal costs incurred by the department.

7. (a) Nothing in this section is intended to preclude cleanup and removal by any person threatened by such discharges,
who, as soon as is reasonably possible, coordinates and obtains approval for such actions with ongoing state or federal
operations and appropriate state and federal authorities. Notwithstanding any other provision of law to the contrary,
the liability of any contractor for such person, where such person obtains approval from appropriate state and federal
authorities for such cleanup and removal, and the liability of any person providing services related to the cleanup
or removal of a discharge, under contract with the department, for any injury to a person or property caused by or
related to such services shall be limited to acts or omissions of the person during the course of performing such services
which are shown to have been the result of negligence, gross negligence or reckless, wanton or intentional misconduct.
Notwithstanding any other provisions of law, when (i) a verdict or decision in an action or claim for injury to a person
or property caused by or related to such services is determined in favor of a claimant in an action involving a person
performing such services and any other person or persons jointly liable, and (ii) the liability of the person performing
such services is found to be fifty percent or less of the total liability assigned to all persons liable, and (iii) the liability of
the person performing such services is not based on a finding of reckless disregard for the safety of others, or intentional
misconduct, then the liability of the person performing such services to the claimant for loss relating to injury to property
and for non-economic loss relating to injury to a person shall not exceed the equitable share of the person performing
such services determined in accordance with the relative culpability of each person causing or contributing to the total
liability for such losses; provided, however, that the culpable conduct of any person not a party to the action shall not
be considered in determining any equitable share herein if the claimant proves that with due diligence the claimant was
unable to obtain jurisdiction over such person in said action. As used in this section, the term “non-economic loss”
includes, but is not limited to, pain and suffering, mental anguish, loss of consortium or other damages for non-economic
loss. However, nothing in this subdivision shall be deemed to alter, modify or abrogate the liability of any person
performing such services for breach of any express warranty, limited or otherwise, or an express or implied warranty
under the uniform commercial code, or to an employee of such person pursuant to the workers' compensation law, or
to relieve from any liability any person who is responsible for a discharge in violation of section one hundred seventy-
four of this article.

(b) No action taken by any person to contain or remove a discharge shall be construed as an admission of liability for said
discharge. No person who gratuitously renders assistance in containing or removing a discharge shall be liable for any
civil damages to third parties resulting solely from acts or omissions of such person in rendering such assistance except
for acts or omissions of gross negligence or willful misconduct. In the course of cleanup and removal, no person shall
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discharge any detergent into the waters of this state without prior authorization of the commissioner of environmental
conservation.

(c) A person may, without admission of responsibility for the discharge of petroleum and with the consent of the
commissioner, commence clean up and removal of the discharge and upon the recommendation of the commissioner
of health and with the consent of the fund undertake the relocation of persons affected by the discharge of petroleum.
Upon determination by the fund that the person is not responsible for the discharge, the person shall be reimbursed by
the fund for the actual and necessary expenses incurred.

8. Notwithstanding any other provision of law to the contrary, including but not limited to section 15-108 of the general
obligations law, every person providing cleanup, removal of discharge of petroleum or relocation of persons pursuant
to this section shall be entitled to contribution from any other responsible party.

Credits
(Added L.1977, c. 845, § 2. Amended L.1985, c. 35, § 5; L.1987, c. 536, §§ 6, 7; L.1989, c. 712, §§ 2, 3; L.1992, c. 584, § 3;
L.2017, c. 58, pt. HH, § 3, eff. April 20, 2017, deemed eff. April 1, 2017.)
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§ 177. Emergency oil spill control network

Currentness

1. The commissioner shall establish an emergency oil spill control network which shall be comprised of available
equipment from appropriate town, county and state highway departments. Such network shall be employed to provide
an immediate response to a discharge on any of the waters of the state. Furthermore, such network shall be employed
in conjunction with the cleanup operations of the owner or operator, the department and any federal agency.

2. The commissioner shall make an inventory of all equipment in town, county, and state highway departments that
would be capable of participating in discharge cleanup operations.

3. The commissioner shall have the power to deploy such equipment to participate in a discharge cleanup operation at his
discretion and to reimburse such town, county, and state highway departments for use of such equipment from the fund.

4. The commissioner may request and shall receive from any other state agency such assistance and data as will enable
him to carry out his responsibilities pursuant to this section.

5. (a) The commissioner shall issue a catalogue designed to expedite responses to discharges of petroleum.

(b) The catalogue shall contain the following information, broken down by geographical area:

(i) a listing of state stand-by contractors, their equipment and spill response capabilities;

(ii) a listing of state-owned equipment which could be used in the event of a major discharge of petroleum;

(iii) a listing of companies and organizations that have spill response equipment available for sale, lease or loan; and

(iv) a listing of organizations which are involved in the cleanup and rehabilitation of birds and wildlife.

(c) The catalogue shall be updated as deemed appropriate by the commissioner.
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(d) The commissioner shall notify the chief executive officer of all counties which border on any navigable waters of
the state or on the marine and coastal district, as defined in section 13-0303 of the environmental conservation law, of
the availability of the catalogue. This catalogue shall be distributed upon request at a maximum fee of twenty-five cents
per page. Any such fee shall be deposited into the New York environmental protection and spill compensation fund
established pursuant to section one hundred seventy-nine of this article.

6. The commissioner may institute a program to educate local officials on procedures to follow in reporting and
responding to spill emergencies.

Credits
(Added L.1977, c. 845, § 2. Amended L.1985, c. 35, § 6; L.1990, c. 898, § 6.)
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Current through L.2019, chapters 1 to 23.
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§ 177-a. Emergency oil spill relocation network

Currentness

1. The commissioner shall establish an emergency oil spill relocation network which shall be headed by the commissioner
of health and comprised of the appropriate services from county and state health departments.

2. Such network shall be employed to provide an immediate response to a discharge in any area of the state where the
public health may be at risk. Further, such network shall be employed in conjunction with the cleanup operations of the
owner or operator, the department or any federal agency.

3. The commissioner of health shall be first notified whenever an application is made for emergency oil spill relocation.

4. The commissioner of health shall have the power to deploy such resources at his discretion to the state and local health
departments to make an assessment of the possible health risks to persons residing in the area of the spill site.

5. The commissioner of health shall determine the actual and necessary costs of the relocation of individuals who, in his
opinion, are exposed to health risks as a result of the discharge and certify the amount of such costs to the administrator.
The certification by the commissioner of health shall be for a period of relocation not exceeding thirty days, provided
that the commissioner upon a further assessment of the possible health risks in the area of the spill site may extend such
relocation for successive thirty day periods. The certification by the commissioner of health shall not be admissible in
any civil action in a court of law in regard to the issue of damages to the individuals certified for relocation pursuant
to this section.

6. Notwithstanding any provision of law to the contrary the certification of individuals for relocation and its associated
costs shall be an issue restricted to consideration as cleanup cost and shall not be a determination of liability, nor shall
it be admissible in any civil action in a court of law in regard to the issue of damages to the individuals certified for
relocation pursuant to this section.

7. The commissioner of health may request and shall receive from the department and any other state agency such
assistance and data as will enable him to carry out his responsibilities pursuant to this section.

Credits
(Added L.1989, c. 712, § 4.)
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§ 177-b. Habitat protection plan

Currentness

The commissioner may require every major facility which engages in the transfer of petroleum to file with the department
a habitat protection plan as a condition of issuance of a license pursuant to section one hundred seventy-four of this
article. Such plan shall provide protection from the potential adverse impact of any discharge on the habitat of threatened
or endangered species and the mitigation of potential damage to wetlands in reasonable proximity to the facility. Such
plan shall contain provisions for the rehabilitation of animals damaged by the discharge of petroleum.

Credits
(Added L.1990, c. 898, § 7.)
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McKinney's Navigation Law § 178

§ 178. Right to enter and inspect

Currentness

The department is hereby authorized to enter and inspect any property or premises for the purpose of inspecting facilities
and investigating either actual or suspected sources of discharges or violation of this article or any rule or regulation
promulgated pursuant to this article. The department is further authorized to enter on property or premises in order to
assist in the cleanup or removal of the discharge. Any information relating to secret processes or methods of manufacture
shall be kept confidential.

Credits
(Added L.1977, c. 845, § 2. Amended L.1980, c. 649, § 2; L.1985, c. 35, § 7.)
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§ 178-a. Responder immunity

Currentness

1. Definitions. For the purposes of this section only, the following terms shall have the following meanings:

(a) “response efforts” means rendering care, assistance, or advice in accordance with the national contingency plan,
the state oil spill contingency plan, or at the direction of the federal on-scene coordinator or the commissioner or his
designee, in response to a discharge or threatened discharge of petroleum into or upon the navigable waters.

(b) “responsible party” and “navigable waters” shall have the meanings set forth in section 1001 of the Federal Oil
Pollution Act of 1990 (33 U.S.C. 2701 et seq.).

2. Notwithstanding any other provision of law, (a) a person is not liable for cleanup and removal costs or damages
which result from actions taken or omitted to be taken in good faith in the course of rendering care, assistance or advice
consistent with the national contingency plan or as otherwise directed by the federal on-scene coordinator or by the
commissioner or his designee, in response to a discharge or threatened discharge of petroleum into or upon the navigable
waters.

(b) A person holding a master's or a towing vessel operator's license, the owner, and operator of a vessel operated by
such person are not liable for cleanup and removal costs or damages which result from actions taken in good faith in the
course of rendering assistance, in an emergency situation, at the request of the owner or operator of a vessel attempting
to prevent the substantial threat of a discharge of petroleum into or upon the navigable waters; provided, however, that
reasonable efforts are made to notify the federal on-scene coordinator or the commissioner or his designee prior to such
assistance being rendered or, if that is not practicable, as soon as possible thereafter.

3. However, the provisions of subdivision two of this section shall not apply to: (i) a responsible party, (ii) liability
for personal injury or wrongful death, (iii) cleanup and removal costs and damages resulting from such person's gross
negligence or willful misconduct, (iv) negligence in the operation of a motor vehicle as defined in section one hundred
twenty-five of the vehicle and traffic law, and (v) any physical actions taken that are not in or near the area of cleanup
and removal of a discharge or threatened discharge.

4. The provisions of subdivision two of this section shall not apply to any response efforts undertaken by a person later
than one hundred twenty days after a discharge has been stopped. Thereafter, such person shall not be strictly liable
without regard to fault, but the liability of such person for personal injury or property damage shall be limited to acts
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or omissions of the person during the course of such response efforts which are shown to be the result of negligence,
gross negligence, or reckless, wanton or intentional misconduct. Notwithstanding any other provision of law, when (i)
a verdict or decision on a claim for injury to persons or property caused by response efforts, occurring after such one
hundred twenty day period has ended, is determined in favor of the claimant in an action involving such person's response
efforts and any other person or persons jointly liable, and (ii) the liability of the person related to such response efforts
is found to be fifty percent or less of the total liability assigned to all persons liable, and (iii) the liability of the person
related to such response efforts is not based on a finding of reckless disregard for the safety of others or of intentional
misconduct, then the liability of such person to the claimant for injury to property and for non-economic loss relating
to injury to a person shall not exceed the equitable share of such person as determined in accordance with the relative
culpability of each person causing or contributing to the total liability. Provided, however, the culpable conduct of any
person not a party to such action shall not be considered in determining any equitable share if the claimant was unable,
with due diligence, to obtain jurisdiction over such person in said action. As used in this section, “non-economic loss”
includes but is not limited to pain and suffering, mental anguish, loss of consortium or other damages for non-economic
loss. However, nothing herein shall alter, modify, or abrogate the liability of any person for breach of warranty or to
an employee of such person pursuant to the workers' compensation law, or to relieve from liability any person who is
responsible for a discharge in violation of section one hundred seventy-four of this article.

5. In addition to any other liability, a responsible party shall be liable for any cleanup and removal costs and damages
that another person is relieved of under subdivision two or four or both of this section.

6. Nothing in this section affects (i) the obligation of a discharger to respond immediately and to cleanup and remove a
discharge; or (ii) the liability of a discharger under other provisions of this article or the environmental conservation law.

Credits
(Added L.1992, c. 584, § 4. Amended L.1994, c. 669, § 1.)
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McKinney's Consolidated Laws of New York Annotated
Navigation Law (Refs & Annos)

Chapter 37. Of the Consolidated Laws (Refs & Annos)
Article 12. Oil Spill Prevention, Control, and Compensation (Refs & Annos)

Part Three. New York Environmental Protection and Spill Compensation Fund; Liability; Third Party
Compensation

McKinney's Navigation Law § 179

§ 179. New York environmental protection and spill compensation fund

Effective: April 1, 2017
Currentness

1. The New York environmental protection and spill compensation fund is hereby established as a nonlapsing, revolving
fund in the department of audit and control to carry out the purposes of this article.

2. Two separate accounts are hereby established within the fund established by subdivision one of this section:

(a) An account which shall be credited with all license fees and penalties collected pursuant to paragraph (b) of subdivision
one and paragraph (a) of subdivision four of section one hundred seventy-four of this article except as provided in section
one hundred seventy-nine-a of this article, the portion of the surcharge collected pursuant to paragraph (d) of subdivision
four of section one hundred seventy-four of this article, penalties collected pursuant to paragraph (b) of subdivision
four of section one hundred seventy-four-a of this article, money collected pursuant to section one hundred eighty-seven
of this article, all penalties collected pursuant to section one hundred ninety-two of this article, and registration fees
collected pursuant to subdivision two of section 17-1009 of the environmental conservation law.

(b) An account which shall be credited with all surcharges collected pursuant to paragraph (c) of subdivision one and
paragraph (b) of subdivision four of section one hundred seventy-four of this article. In addition, such account shall
be credited with funds from the account established by paragraph (a) of this subdivision in an amount equal to two
and three-quarters cents multiplied by the number of barrels of petroleum subject to the provisions of paragraph (d)
of subdivision four of section one hundred seventy-four of this article. The amount so credited shall not exceed the
amount equal to two and three-quarters cents multiplied by the number of barrels which would have been subject to the
provisions of such paragraph (d) during the state fiscal year ending March thirty-first, nineteen hundred ninety-nine.

Interest received on moneys in each account in the fund shall be credited to that account, respectively.

Credits
(Added L.1977, c. 845, § 2. Amended L.1985, c. 38, § 15; L.1990, c. 898, § 8; L.1991, c. 65, § 1; L.1995, c. 83, § 16; L.1998,
c. 58, pt. A, § 22, eff. Sept. 1, 1999; L.2004, c. 577, pt. I, § 2, eff. October 5, 2004, deemed eff. April 1, 2004; L.2015, c.
58, pt. X, § 2, eff. April 13, 2015; L.2017, c. 58, pt. HH, § 1, eff. April 20, 2017, deemed eff. April 1, 2017.)
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McKinney's Consolidated Laws of New York Annotated
Navigation Law (Refs & Annos)

Chapter 37. Of the Consolidated Laws (Refs & Annos)
Article 12. Oil Spill Prevention, Control, and Compensation (Refs & Annos)

Part Three. New York Environmental Protection and Spill Compensation Fund; Liability; Third Party
Compensation

McKinney's Navigation Law § 179-a

§ 179-a. New York environmental protection and spill remediation account

Effective: April 1, 2017
Currentness

1. There is hereby created an account within the miscellaneous capital projects fund, the New York environmental
protection and spill remediation account. The New York environmental protection and spill remediation account shall
consist of license fees received by the state pursuant to section one hundred seventy-four of this article, in an amount
equal to expenditures made from this account.

2. These moneys, after appropriation by the legislature, and within the amounts set forth and for the several purposes
specified, shall be available to reimburse the department of environmental conservation for expenditures associated with
the purposes of costs incurred under this article, including cleanup and removal of petroleum spills, and other capital,
investigation, maintenance and remediation costs.

3. All payments made from the New York environmental protection and spill remediation account shall be made by the
administrator upon certification by the commissioner.

4. Spending pursuant to this section shall be included in the annual report required by section one hundred ninety-six
of this article.

Credits
(Added L.2017, c. 58, pt. HH, § 2, eff. April 20, 2017, deemed eff. April 1, 2017.)
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Chapter 37. Of the Consolidated Laws (Refs & Annos)
Article 12. Oil Spill Prevention, Control, and Compensation (Refs & Annos)

Part Three. New York Environmental Protection and Spill Compensation Fund; Liability; Third Party
Compensation

McKinney's Navigation Law § 180

§ 180. Administrator of the fund

Currentness

The state comptroller shall appoint and supervise an administrator of the fund. The administrator shall be the chief
executive of the fund and shall have the following powers and duties:

1. To represent the state in meetings with the alleged discharger and claimants concerning liability for the discharge and
amount of the claims;

2. To determine if hearings are needed to settle particular claims filed by injured persons;

3. To convene hearings;

4. To certify the amount of claims and names of claimants to the state comptroller;

5. To disburse moneys from the fund for cleanup and removal costs pursuant to a certification of claims by the
commissioner.

Credits
(Added L.1977, c. 845, § 2. Amended L.1985, c. 35, § 8; L.1991, c. 672, § 5.)
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§ 181. Liability
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Currentness

1. Any person who has discharged petroleum shall be strictly liable, without regard to fault, for all cleanup and removal
costs and all direct and indirect damages, no matter by whom sustained, as defined in this section. In addition to cleanup
and removal costs and damages, any such person who is notified of such release and who did not undertake relocation
of persons residing in the area of the discharge in accordance with paragraph (c) of subdivision seven of section one
hundred seventy-six of this article, shall be liable to the fund for an amount equal to two times the actual and necessary
expense incurred by the fund for such relocation pursuant to section one hundred seventy-seven-a of this article.

2. The fund shall be strictly liable, without regard to fault, for all cleanup and removal costs and all direct and indirect
damages, no matter by whom sustained, including, but not limited to:

(a) The cost of restoring, repairing, or replacing any real or personal property damaged or destroyed by a discharge,
any income lost from the time such property is damaged to the time such property is restored, repaired or replaced, any
reduction in value of such property caused by such discharge by comparison with its value prior thereto;

(b) The cost of restoration and replacement, where possible, of any natural resource damaged or destroyed by a discharge;

(c) Loss of income or impairment of earning capacity due to damage to real or personal property, including natural
resources destroyed or damaged by a discharge; provided that such loss or impairment exceeds ten percent of the amount
which claimant derives, based upon income or business records, exclusive of other sources of income, from activities
related to the particular real or personal property or natural resources damaged or destroyed by such discharge during
the week, month or year for which the claim is filed;

(d) Loss of tax revenue by the state or local governments for a period of one year due to damage to real or personal
property proximately resulting from a discharge;

(e) Interest on loans obtained or other obligations incurred by a claimant for the purpose of ameliorating the adverse
effects of a discharge pending the payment of a claim in full as provided by this article.
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3. (a) The owner or operator of a major facility or vessel which has discharged petroleum shall be strictly liable, without
regard to fault, subject to the defenses enumerated in subdivision four of this section, for all cleanup and removal costs
and all direct and indirect damages paid by the fund. However, the cleanup and removal costs and direct and indirect
damages which may be recovered by the fund with respect to each incident shall not exceed:

(i) for a tank vessel, the greater of:

(1) one thousand two hundred dollars per gross ton; or

(2)(A) in the case of a vessel greater than three thousand gross tons, ten million dollars; or

(B) in the case of a vessel or 1  three thousand gross tons or less, two million dollars;

(ii) for any other vessel subject to the liability limits set forth in the Federal Oil Pollution Act of 1990 (33 U.S.C. 2701 et
seq.), six hundred dollars per gross ton or five hundred thousand dollars, whichever is greater;

(iii) for any other vessel not subject to the liability limits set forth in the Federal Oil Pollution Act of 1990 (33 U.S.C.
2701 et seq.), three hundred dollars per gross ton for each vessel;

(iv) for a major facility that is defined as an “onshore facility” and covered by the liability limits established under the
Federal Oil Pollution Act of 1990 (33 U.S.C. 2701 et seq.), three hundred fifty million dollars. This liability limit shall

not be considered to increase the liability above the federal limit of three hundred fifty million dollars per incident. 2

(v) for a major facility not covered in subparagraph (iv) of this paragraph, fifty million dollars.

(b) The liability limits established in subparagraphs (i) and (ii) of paragraph (a) of this subdivision shall not be considered
to increase liability above the federal limits for tank vessels or vessels as defined in the Federal Oil Pollution Act of 1990
(33 U.S.C. 2701 et seq.).

(c)(i) The department shall establish, by regulation, a limit of liability under this subdivision of less than three hundred
fifty million dollars but not less than eight million dollars, for major facilities defined as “onshore facilities” under the
Federal Oil Pollution Act of 1990 (33 U.S.C. 2701 et seq.), taking into account facility size, storage capacity, throughput,
proximity to environmentally sensitive areas, type of petroleum handled, and other factors relevant to risks posed by
the class or category of facility.

(ii) The department shall establish, by regulation, a limit of liability under this subdivision of fifty million dollars or
less for major facilities other than vessels that are not defined as “onshore facilities” under the Federal Oil Pollution
Act of 1990 (33 U.S.C. 2701 et seq.), taking into account facility size, storage capacity, throughput, proximity to
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environmentally sensitive areas, type of petroleum handled, and other factors relevant to risks posed by the class or
category of facility.

(d) The provisions of paragraph (a) of this subdivision shall not apply and the owner or operator shall be liable for
the full amount of cleanup and removal costs and damages if it can be shown that the discharge was the result of (i)
gross negligence or willful misconduct, within the knowledge and privity of the owner, operator or person in charge, or
(ii) a gross or willful violation of applicable safety, construction or operating standards or regulations. In addition, the
provisions of paragraph (a) of this subdivision shall not apply if the owner or operator fails or refuses:

(1) to report the discharge as required by section one hundred seventy-five of this article and the owner or operator
knows or had reason to know of the discharge; or

(2) to provide all reasonable cooperation and assistance requested by the federal on-scene coordinator or the
commissioner or his designee in connection with cleanup and removal activities.

(e)(i) The owner or operator of a vessel shall establish and maintain with the department evidence of financial
responsibility sufficient to meet the amount of liability established pursuant to paragraph (a) of this subdivision. The
owner or operator of any vessel which demonstrates financial responsibility pursuant to the requirements of the Federal
Oil Pollution Act of 1990 (33 U.S.C. 2701 et seq.), shall be deemed to have demonstrated financial responsibility in
accordance with this paragraph.

(ii) The commissioner in consultation with the superintendent of financial services may promulgate regulations requiring
the owner or operator of a major facility other than a vessel to establish and maintain evidence of financial responsibility
in an amount not to exceed twenty-five dollars, per incident, for each barrel of total petroleum storage capacity at
the facility, subject to a maximum of one million dollars per incident per facility in an aggregate not to exceed two
million dollars per facility per year; provided, however, that if the owner or operator establishes to the satisfaction of the
commissioner that a lesser amount will be sufficient to protect the environment and public health, safety and welfare, the
commissioner shall accept evidence of financial responsibility in such lesser amount. In determining the sufficiency of
the amount of financial responsibility required under this section, the commissioner and the superintendent of financial
services shall take into consideration facility size, storage capacity, throughput, proximity to environmentally sensitive
areas, type of petroleum handled, and other factors relevant to the risks posed by the class or category of facility, as
well as the availability and affordability of pollution liability insurance. Any regulations promulgated pursuant to this
subparagraph shall not take effect until forty-eight months after the effective date of this section.

(iii) Financial responsibility under this paragraph may be established by any one or a combination of the following
methods acceptable to the commissioner in consultation with the superintendent of financial services: evidence of
insurance, surety bonds, guarantee, letter of credit, qualification as a self-insurer, or other evidence of financial
responsibility, including certifications which qualify under the Federal Oil Pollution Act of 1990 (33 U.S.C. 2701 et seq.).

(iv) The liability of a third-party insurer providing proof of financial responsibility on behalf of a person required to
establish and maintain evidence of financial responsibility under this section is limited to the type of risk assumed and
the amount of coverage specified in the proof of financial responsibility furnished to and approved by the department.
For the purposes of this section, the term “third-party insurer” means a third-party insurer, surety, guarantor, person
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furnishing a letter of credit, or other group or person providing proof of financial responsibility on behalf of another
person; it does not include the person required to establish and maintain evidence of such financial responsibility.

4. (a) The only defenses that may be raised by a person responsible for a discharge of petroleum are: an act or
omission caused solely by (i) war, sabotage, or governmental negligence or (ii) an act or omission of a third party
other than an employee or agent of the person responsible, or a third party whose act or omission occurs in connection
with a contractual relationship with the person responsible, if the person responsible establishes by a preponderance
of the evidence that the person responsible (a) exercised due care with respect to the petroleum concerned, taking
into consideration the characteristics of petroleum and in light of all relevant facts and circumstances; and (b) took
precautions against the acts or omissions of any such third party and the consequences of those acts or omissions.
These defenses shall not apply to a person responsible who refuses or fails to (a) report the discharge, or (b) provide
all reasonable cooperation and assistance in cleanup and removal activities undertaken on behalf of the fund by the
department. In any case where a person responsible for a discharge establishes by a preponderance of the evidence that
a discharge and the resulting cleanup and removal costs were caused solely by an act or omission of one or more third
parties as described above, the third party or parties shall be treated as the person or persons responsible for the purposes
of determining liability under this article.

(b) Nothing set forth in this subdivision shall be construed to hold a lender liable to the state as a person responsible
for the discharge of petroleum at a site in the event: (i) such lender, without participating in the management of such
site, holds indicia of ownership primarily to protect the lender's security interest in the site, or (ii) such lender did not
participate in the management of such site prior to a foreclosure, and such lender:

(1) forecloses on such site; and

(2) after foreclosure, sells, re-leases (in the case of a lease finance transaction), or liquidates such site, maintains business
activities, winds up operations, or takes any other measure to preserve, protect or prepare such site for sale or disposition;
provided however, that such lender shall take actions to sell, re-lease (in the case of a lease finance transaction), or
otherwise divest itself of such site at the earliest practicable, commercially reasonable time, on commercially reasonable
terms, taking into account market conditions and legal and regulatory requirements.

(c) This exemption shall not apply to any lender that has (i) caused or contributed to the discharge of petroleum from
or at the site, (ii) purchased, sold, refined, transported, or discharged petroleum from or at such site, or (iii) caused the
purchase, sale, refinement, transportation, or discharge of petroleum from or at such site.

The terms “participating in management,” “foreclosure,” “lender” and “security interest” shall have the same meaning
as those terms are defined in paragraph (c) of subdivision one of section 27-1323 of the environmental conservation law.

5. Any claim by any injured person for the costs of cleanup and removal and direct and indirect damages based on the
strict liability imposed by this section may be brought directly against the person who has discharged the petroleum,
provided, however, that damages recoverable by any injured person in such a direct claim based on the strict liability
imposed by this section shall be limited to the damages authorized by this section.

6. Notwithstanding any other provision of this section, a volunteer firefighter, volunteer fire company, volunteer fire
district, volunteer fire protection district, or volunteer fire department shall not be strictly liable for discharged petroleum
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when such discharge results from such volunteer firefighter, volunteer fire company, volunteer fire district, volunteer
fire protection district, or volunteer fire department performing his, her, or their firefighting duties and there is not a
showing of willful or gross negligence. This subdivision shall not be construed to provide an exemption from liability
for a discharge of petroleum on or from real or personal property owned, leased, or operated by any such volunteer fire
company, volunteer fire district, volunteer fire protection district, or volunteer fire department.

Credits
(Added L.1977, c. 845, § 2. Amended L.1978, c. 458, § 3; L.1989, c. 712, § 5; L.1991, c. 672, §§ 1, 2; L.1992, c. 584, § 5;
L.1992, c. 585, § 1; L.1996, c. 358, § 1; L.1999, c. 157, § 1, eff. July 6, 1999, deemed eff. Aug. 29, 1996; L.2003, c. 1, pt. G,
§ 1, eff. Oct. 7, 2003; L.2004, c. 577, pt. G, § 1, eff. Oct. 5, 2004; L.2011, c. 62, pt. A, § 104, eff. Oct. 3, 2011.)

Footnotes
1 So in original. Probably should read “of”.

2 So in original. Probably should be a semicolon.

McKinney's Navigation Law § 181, NY NAVIG § 181
Current through L.2019, chapters 1 to 23.
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McKinney's Consolidated Laws of New York Annotated
Navigation Law (Refs & Annos)

Chapter 37. Of the Consolidated Laws (Refs & Annos)
Article 12. Oil Spill Prevention, Control, and Compensation (Refs & Annos)

Part Three. New York Environmental Protection and Spill Compensation Fund; Liability; Third Party
Compensation

McKinney's Navigation Law § 181-a

§ 181-a. Environmental lien

Currentness

1. The fund shall have a lien for the costs incurred by the fund for the cleanup and removal of a discharge and for the
payment of claims for direct and indirect damages as a result of a discharge upon such real property located within the
state:

(a) owned by a person liable to the fund for such costs under section one hundred eighty-one of this part at the time a
notice of environmental lien is filed; and

(b) upon which the discharge occurred.

2. An environmental lien shall attach when:

(a) cleanup and removal costs and damage costs are incurred by the fund;

(b) the person referred to in subdivision one of this section fails to pay such costs within ninety days after a written
demand therefor by the administrator is mailed by certified or registered mail, return receipt requested; and

(c) a notice of environmental lien is filed as provided in section one hundred eighty-one-c of this part; provided, however,
that a copy of the notice of environmental lien is served upon the owner of the real property subject to the environmental
lien within thirty days of such filing in accordance with the provisions of section eleven of the lien law.

3. An environmental lien shall continue against the real property until:

(a) the claim or judgment against the person referred to in subdivision one of this section for cleanup and removal costs
and damage costs is satisfied or becomes unenforceable;

(b) the lien is released by the administrator pursuant to this subdivision;
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(c) the lien is discharged by payment of moneys into court; or

(d) the lien is otherwise vacated by court order.

Upon the occurrence of any of the foregoing, except where the lien is vacated by court order, the administrator shall
execute the release of an environmental lien and file the release as provided in section one hundred eighty-one-c of this
part. The administrator may release an environmental lien where:

(i) a legally enforceable agreement satisfactory to the administrator has been executed relating to cleanup and removal
costs and damage costs or reimbursing the fund for cleanup and removal costs and damage costs; or

(ii) the attachment or enforcement of the environmental lien is determined by the administrator not to be in the public
interest.

4. An environmental lien is subject to the rights of any other person, including an owner, purchaser, holder of a mortgage
or security interest, or judgment lien creditor, whose interest is perfected before a lien notice has been filed as provided
in section one hundred eighty-one-c of this part.

Credits
(Added L.1991, c. 488, § 1.)

McKinney's Navigation Law § 181-a, NY NAVIG § 181-a
Current through L.2019, chapters 1 to 23.
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Article 12. Oil Spill Prevention, Control, and Compensation (Refs & Annos)

Part Three. New York Environmental Protection and Spill Compensation Fund; Liability; Third Party
Compensation

McKinney's Navigation Law § 181-b

§ 181-b. Environmental lien notice; contents

Currentness

A notice of environmental lien must state:

1. That the lienor is the New York environmental protection and spill compensation fund;

2. The name of the record owner of the real property on which the environmental lien has attached;

3. The real property subject to the lien, with a description thereof sufficient for identification;

4. That the real property described in the notice is the property upon which a discharge occurred and that cleanup and
removal costs and damage costs have been incurred by the lienor as a result of such discharge;

5. That the owner is potentially liable for cleanup and removal costs and damage costs pursuant to section one hundred
eighty-one of this part; and

6. That an environmental lien has attached to the described real property.

Credits
(Added L.1991, c. 488, § 1.)

McKinney's Navigation Law § 181-b, NY NAVIG § 181-b
Current through L.2019, chapters 1 to 23.
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Navigation Law (Refs & Annos)

Chapter 37. Of the Consolidated Laws (Refs & Annos)
Article 12. Oil Spill Prevention, Control, and Compensation (Refs & Annos)
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Compensation

McKinney's Navigation Law § 181-c

§ 181-c. Filing of notice of environmental lien; filing of release

Currentness

1. A notice of environmental lien shall be filed within six years from the time a disbursement is made by the fund for
cleanup and removal costs and damage costs incurred by the fund in the clerk's office of the county where the property
is situated. If such property is situated in two or more counties, the notice of environmental lien shall be filed in the
office of the clerk of each of such counties. The notice of lien shall be indexed by the county clerk in accordance with
the provisions of section ten of the lien law.

2. A release of an environmental lien shall be filed in the clerk's office of each county where the notice of environmental
lien was filed and shall be indexed in the manner prescribed for indexing environmental liens.

Credits
(Added L.1991, c. 488, § 1.)

McKinney's Navigation Law § 181-c, NY NAVIG § 181-c
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Compensation

McKinney's Navigation Law § 181-d

§ 181-d. Enforcement of environmental lien

Currentness

An environmental lien may be enforced against the property specified in the notice of environmental lien, and an
environmental lien may be vacated or discharged, as prescribed in article three of the lien law; provided, however, that
nothing in this article or in article three of the lien law shall affect the right of the fund to bring an action to recover
cleanup and removal costs and damage costs under section one hundred eighty-one, one hundred eighty-seven, one
hundred eighty-eight or one hundred ninety of this part.

Credits
(Added L.1991, c. 488, § 1.)
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Article 12. Oil Spill Prevention, Control, and Compensation (Refs & Annos)
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Compensation

McKinney's Navigation Law § 181-e

§ 181-e. Amounts received to satisfy lien

Currentness

Amounts received by the administrator to satisfy all or part of an environmental lien shall be deposited in the state
treasury and credited to the environmental protection and spill compensation fund.

Credits
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McKinney's Navigation Law § 182

§ 182. Claims against the fund

Currentness

Claims shall be filed with the administrator not later than three years after the date of discovery of damage nor later than
ten years after the date of the incident which caused the damage. The administrator shall prescribe appropriate forms
and procedures for such claims, which shall include a provision requiring the claimant to make a sworn verification of
the claim to the best of his knowledge. Any person who knowingly gives or causes to be given any false information as a
part of any such claim shall, in addition to any other penalties herein or elsewhere prescribed, be guilty of a misdemeanor
punishable by a fine of up to one thousand dollars or up to one year imprisonment. Upon receipt of any claim, the
administrator shall as soon as practicable inform all affected parties of the claim.

Credits
(Added L.1977, c. 845, § 2. Amended L.1980, c. 649, § 3.)

McKinney's Navigation Law § 182, NY NAVIG § 182
Current through L.2019, chapters 1 to 23.

End of Document © 2019 Thomson Reuters. No claim to original U.S. Government Works.
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Speaker Biographies



 

  

 

SETH D. FRIEDLAND 
 
   Mr. Friedland is a real estate transactions attorney, litigator and environmental lawyer, 
representing developers, owners, lenders, tenants, and petroleum industry businesses in a wide array 
of commercial real estate transactions and environmental matters, including acquisitions, divestments, 
dispositions, financing transactions, joint ventures, structuring, leases, ground leases, regulatory, 
compliance and related litigation matters.  Mr. Friedland’s practice encompasses all asset classes, with 
a particular concentration on the acquisition, divestment, development, operation, leasing and 
regulatory compliance of environmentally impacted and distressed properties.   
 

 Mr. Friedland represents petroleum marketers, jobbers, gas station owners, terminal 
operators, property owners and developers, in petroleum and environmental matters throughout the 
New York, New Jersey, and Connecticut areas, and in other parts of the country.   He is a recognized 
expert on gas stations and petroleum marketing issues, and serves as a consultant to real estate lawyers, 
lenders and companies on litigation strategy, petroleum marketing, environmental matters, regulatory 
compliance, real estate and business transactions, risk avoidance, asset protection, and redevelopment 
of environmentally impacted and distressed properties. 
 
   Mr. Friedland has been the attorney of record in a variety of complex commercial 
litigation disputes, in state and federal courts and in administrative tribunals in New York, New Jersey, 
Florida, and other jurisdictions, and has handled numerous business transactions and commercial real 
estate transactions, and financing transactions in the petroleum marketing area, and involving high 
profile state and federal “Superfund” sites and other environmentally sensitive sites, and recently 
consummated several bulk purchases from major oil companies of multi-site service station portfolios 
in the greater New York metropolitan area and Connecticut.  He has served as counsel and legal advisor 
to successful purchasers of abandoned properties with severe and complex environmental impacts, and 
works closely with multiple stakeholders and governmental regulatory agencies and departments, 
including USEPA, NYSDEC, NYC Mayor’s Office of Environmental Remediation (OER), NJDEP, CTDEEP, 
on brownfield sites, and redeveloping abandoned sites.  
 
  Mr. Friedland is the founder and senior partner of the law firm Friedland Law, LLC 
(successor to Friedland Laifer & Robbins, LLP), with offices located in Manhattan.  He also serves as 
counsel to Herrick, Feinstein LLP, a Manhattan law firm, concentrating on environmental and real estate 
matters.  He was admitted to practice in 1978 in the State of New Jersey and in the United States District 
Court for New Jersey, and he was admitted in 1979 in the State of New York, and in the United States 
District Courts for Southern and Eastern Districts of New York. In 1981, he was admitted in the United 
States Court of Appeals for the Second Circuit and in the United States District Court for the District of 
Vermont. He was admitted to the Florida bar in 1997 and to the U.S. Supreme Court in 2013.   He served 
as Assistant Regional Counsel for the United States Department of Energy in New York handling 
primarily gasoline price and allocation violation cases brought under the Economic Stabilization Act of 
1973 during the energy crisis in the late 1970’s.  He is a member of the American Bar Association, the 
ABA Section on Natural Resources, Energy and Environmental Law, and the ABA Committee of State and 
Regional Environmental Cooperation.  He is also a member of Petroleum Marketing Attorneys Group of 
the Rocky Mountain Mineral Law Foundation, the New York State Bar Association and the Navigation 
Law Task Force of the New York State Bar Association, the New Jersey Bar Association, and the 
Environmental Law Section of the New Jersey Bar Association.  He is rated AV Preeminent by Martindale 
Hubbell and his peers.  The highest level of professional excellence. 
 
   He is a graduate of Miami University, Oxford, Ohio, with a B.A. in Sociology.   He received 
his J.D. from New York Law School.    
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Patrick Holloway 

Patrick J. Holloway is the manager and attorney for the New York 
Environmental Protection and Spill Compensation Fund a/k/a the Oil Spill 
Fund in the Office of the State Comptroller.   

Prior to coming to the Fund in 2005, Patrick was in private practice for 10 
years in Cohoes and New Scotland, New York.  His practice emphasized 
Real Property, Collections, Family and Wills & Estate law. 

Patrick received a Bachelor of Arts degree with a double major in English 
and Political Science from Middlebury College and his Juris Doctor from 
Albany Law School. 

 

 



 

 

                                          Advanced Site Restoration, LLC   

Specialized Training 

1. OSHA 1910.120. 40-Hour 
Hazmat-Hazwoper Certified 
2. OSHA 1910.146 Confined 
Space Entry Certified 
3. Rutgers University:  
Remediation Program 
4. Office of Environmental 
Remediation (The Mayor's Office): 
Turbo Training Program 

Professional Experience 

1. Phase I Reports, Phase II 
Reports(RIR), UST Closure Reports 

2. Remedial Action Work Plans 
(RWAP)  

1. Development Due Diligence  
2. Compliance Representation  
3. OER “E” Designations  
4. NYC Brownfield 
5.  Pre-development Consulting 
6. Recovery Programs 
7. Soil Management Plans 
8. Design Groundwater 
Remediation Programs 
9. Vapor Barriers and SSDS 
10. Disposal Facilities 
Coordination 
 
 
 

 

 

 



 

 

         

Richard Levato 
 

Mr. Richard Levato is currently the CEO of Advanced Site Restoration, LLC. He has over twenty seven 
years’ of experience in directing a creative and successful environmental company. He has extensive 
experience in soil management with city and governmental agencies, including but not limited to 
MTA, NYSDEC and OER compliance.  As a resourceful leader, he uses creative solutions to solve 
complex remedial problems. Richard takes great pride in his ability to listen and understand the 
clients wants and is able to create and design remedial methodologies involving projects like bio-
remediation, hazardous waste, sub-slab depressurization system and vapor barriers, ultimately 
making your environmental development concerns manageable and affordable.   With a wide range 
of cost –effective strategies and remedies, and the knowledge of how to incorporate a best 
management practice plan involving petroleum consuming companies such as: oil companies, auto-
repair shops, and gas stations, Richard has the outstanding ability to focus on the bottom line as if it 
was his own.  He feels this is the formula for long term relationships with his clients.                  



Bonnie Riggi 
 

Bonnie Riggi is the Section Head of the Oil Spill Unit in the Civil Recoveries Bureau of the New 
York Attorney General’s Office in Albany. She received her J.D. from Albany Law School in 
1993. After five years in private practice litigating a variety of cases involving personal injury 
defense, commercial litigation and debt collection, she began working in the Office of the 
Attorney General in 1999 as a staff attorney in the Oil Spill Unit. She has served as Section 
Chief for the Unit since 2002. Ms. Riggi has lectured before members of the Albany County bar 
on issues relating to Article 12 of the Navigation Law. She has also served as a panelist for 
Continuing Legal Education programs for the Office of the Attorney General. 
 
 
Bonnie Riggi, Section Chief, Oil Spill Unit 
Office of the Attorney General 
The Capitol, Albany New York 12224 
518-776-2208 
E-mail: Bonnie.Riggi@ag.ny.gov 

mailto:Bonnie.Riggi@ag.ny.gov


Douglas H. Zamelis, Attorney & Counselor at Law, Cooperstown, NY 
 
For almost thirty years, Douglas H. Zamelis has been counseling and representing private and public 
sector clients in legal matters involving safety and health, the use of land, and our shared environment.   
Presently a solo practitioner, Zamelis was formerly employed by the New York State Department of 
Environmental Conservation, and was a partner at the law firms of Hancock & Estabrook, LLP and Green 
& Seifter Attorneys, PLLC and was Visiting Assistant Professor of Law at Syracuse University College of 
Law for the 2007-2008 academic year. Zamelis graduated from Cornell University, holds a Master of 
Science from the SUNY College of Environmental Science and Forestry, and received his law degree from 
Syracuse University College of Law.  He is admitted to practice in all courts of the State of New York and 
the United States District Courts for the Northern, Western, and Southern Districts of New York.  Zamelis 
is a member of the New York State Bar Association and is the Co-Chair of the Environmental Law 
Section’s Task Force on Petroleum Spills.  He is also a past chair of the Onondaga County Bar Association 
Environmental Law Section. Zamelis can be contacted at dzamelis@windstream.net . 
 

mailto:dzamelis@windstream.net
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