NYSBA FAMILY LAW SECTION UPDATE, JUNE 2026
By Bruce J. Wagner
Support Magistrate, Schenectady County Family Court

COURT OF APPEALS NOTE: 
	In Matter of Abdoch v. Abdoch, 2026 Westlaw 1422588 (May 21, 2026), the Court held “that under the plain language of the Family Court Act, an AFC has the authority to appeal a custody determination when the subject child is aggrieved.” The Appellate Division had dismissed the AFC’s appeal “following Fourth Department precedent holding that children in custody matters cannot appeal independent of the parent-parties.” 235 AD3d 1251 (4th Dept. 2025). The Court of Appeals granted the AFC leave to appeal, 44 NY3d 902 (2025), reversed, and remitted to the Fourth Department, “for consideration of the facts and issues raised but not determined on appeal to that Court.” This decision resolves a conflict among the Appellate Division Departments, wherein the First, Second and Third Departments had held that the AFC has the right to pursue an appeal on behalf of the child, because FCA 1120(b) permits an AFC to file a notice of appeal. Matter of Kylie P., 213 AD3d 463 (1st Dept. 2023); Matter of Amber B. v. Scott C., 207 AD3d 847, 848 n.1 (3d Dept. 2022); Matter of Newton v. McFarlane, 174 AD3d 67, 72-73 (2d Dept. 2019).  The Fourth Department had dismissed “appeals taken solely by an AFC when neither parent-party appeals ***, reasoning that a child in a custody matter does not have full-party status and therefore cannot force their parent to litigate a petition that they have since abandoned.” Matter of Lawrence v. Lawrence, 151 AD3d 879 (4th Dept. 2017) (internal quotation marks and brackets omitted).

[bookmark: _Hlk196482278]Agreements – Prenuptial – Ambiguous, No Severability Clause – Set Aside

	In Gaudette v. Gaudette, 2026 Westlaw 1336090 (3d Dept. May 14, 2026), the husband appealed from a December 2024 Supreme Court order which, after a hearing, granted the wife’s motion to set aside the parties’ prenuptial agreement signed prior to their 1977 marriage in Canada. The parties moved to New York in about 1980 and the wife commenced the divorce action in 2020. In a prior appeal, the Third Department considered Supreme Court’s denial of the husband’s motion to enforce the agreement and remitted “for an evidentiary hearing to allow the parties to submit further extrinsic evidence to aid the court in attempting to resolve the ambiguities and ascertain the parties’ intent regarding the prenuptial agreement.” 222 AD3d 1313 (3d Dept. 2023). Upon remittal, Supreme Court found that the new evidence did not clarify the ambiguities and set aside the agreement, prompting the husband’s present appeal. The Third Department affirmed, stating that it “agree[d] with Supreme Court that the prenuptial agreement remained ambiguous after the evidentiary hearing” and “because the agreement lacked any severance clause and the articles are closely intertwined, Supreme Court properly set aside the entire agreement as unenforceable.”



Child Support - CSSA – Equal Custody, Higher Earning Parent Pays, Imputed Income; Equitable Distribution - Marital Residence – Separate Property Appreciation Not Proved, Separate Property Credit Granted, Transmutation, Other Separate Property Sale Proceeds – Commingled

	In Borzilleri v. Borzirelli, 2026 Westlaw 1236809 (2d Dept. May 4, 2026), the parties were married in 1999 and have 2 children. The husband commenced the action for divorce in September 2017. The husband appealed and the wife cross appealed from a December 2020 Judgment of Divorce, rendered upon a May 2020 decision of the Court following trial. In August 2021 and during the pendency of the appeal, the parties stipulated to resolve all issues except child support, counsel fees and certain equitable distribution issues. The issues remaining for review upon the husband’s appeal were so much of the judgment as: (1) awarded the wife child support of $2,554.38 per month; (2) determined equitable distribution of New York and Massachusetts real property and related separate property, transmutation and commingling issues; and (3) awarded the wife counsel fees of $40,000. Upon the wife’s cross-appeal, remaining for review were the foregoing equitable distribution issues and the wife’s contention that she should have received $100,000 in counsel fees. The Second Department affirmed the judgment insofar as reviewed, holding: (1) “Supreme Court providently exercised its discretion in imputing income to [the husband] based on the evidence at trial, including tax returns, reflecting his past earnings, actual earning capacity, and educational background (citations omitted)” and “properly determined that [he] was the noncustodial parent because the parties shared equal custody of the children before they were emancipated and the plaintiff had the greater pro rata share of the child support obligation (citations omitted).” The Appellate Division further stated that Supreme Court “providently exercised its discretion in imputing $35,000 in annual income to the [wife] based on her age, lack of consistent work history, and health conditions limiting her ability to work (citations omitted).” (2a) “Supreme Court properly awarded the [husband] a credit [for] *** the down payment he paid for certain real property *** purchased prior to the marriage”; correctly determined that he “failed to demonstrate that the [same] property retained its separate character because *** title to the [same] property was transferred to a trust in which both parties were trustees and had a beneficial interest in the trust, which indicated an intent on [his] part *** to transform the [same] property into marital property”; and he ”failed to demonstrate entitlement to a credit for the appreciation of the value of the [same] property before it was transformed into marital property because [he] failed to establish by competent evidence the monetary value of the alleged appreciation of the [same] property at that time.” (2)(b) Further, a Massachusetts home the husband purchased prior to the marriage was sold in 2002, generating a profit of $268,000. He contended said profit was used to pay down the mortgage on a second home the parties owned in MA, and after the second MA home was sold, sale proceeds thereof were placed into an investment account, which, according to the wife, contained other marital funds. The Second Department concluded that the husband’s “actions in using funds generated by the sale of [his pre-marriage MA] property to pay down the mortgage on the [second MA] property that was owned by both parties, and then purportedly depositing money from the sale of the [second MA] property into an investment fund containing marital funds, demonstrated that he did not intend for those funds to remain separate property, and the Supreme Court providently exercised its discretion by, in effect, denying the [husband’s] request for a separate property credit in the amount of $268,000.” (3) The Appellate Division concluded that the trial court “providently exercised its discretion in awarding the [wife] attorneys’ fees, as [she] is the less monied spouse, and the [husband’s] conduct throughout the proceedings unnecessarily delayed the litigation,” but “the record does not support [her] contention that she should have been awarded the sum of $100,000 in attorneys’ fees.” 

	To the same effect upon the principle that where “the reality of the situation reflects that neither parent can be said to have physical custody of the children for the majority of the time *** the parent with the higher income *** [is] deemed the noncustodial parent for child support purposes,” is Matter of Roberts v. Aurivichitaroon, 2026 Westlaw 1408419 (2d Dept. May 20, 2026).

[bookmark: _Hlk229858113]Child Support - CSSA – Imputed Income, Childcare, Extracurricular Activities, Summer Camp; Counsel Fees – After Trial; Equitable Distribution - Proportions – Real Property (20%, 30%, and 50%), Separate Property – Real Property - Appreciation Not Awarded – Market Forces

	In Luo v. Lee, 2026 Westlaw 1317880 (2d Dept. May 13, 2026), the parties were married in 1998 and have 2 children. The wife appealed from a July 2021 judgment of divorce, rendered upon a February 2021 decision following trial of the wife’s 2016 action which, among other things: (1) awarded her only $2,016.20 per month in maintenance and only $2,310 per month in child support based upon imputed income; (2) awarded her only $120,000 (20%) as her share of real estate held by Forbest Fortune Realty, Inc. and $129,000 (30%) as her share of real estate held by Lucky Fortune Realty, Inc.; (3) failed to award her any share of the appreciation of real estate held by Bright Fortune, Inc., and Fine Fortune, Inc.; (4) awarded her counsel and expert fees of only $475,000; (5) apportioned the children's educational and extracurricular expenses 28% to her and 72% to the husband; and (6) directed the husband to maintain life insurance of only $300,000. The Second Department affirmed, holding: (1) “Supreme Court providently *** imput[ed] income to the [husband] in the sum of $120,000 annually, resulting in a total annual income of $156,000, for the purpose of calculating maintenance and child support based upon his stated income and evidence of additional income in the form of purported gifts from his family and rents received from various properties that he managed (citations omitted).” (2) “the testimony and evidence presented supported [the] determination that the [husband’s]” interests in the Forbest Fortune and Lucky Fortune parcels “constituted marital property subject to equitable distribution” and properly awarded the wife “one-half of the [husband’s] interest in those properties.” (3) Supreme Court “properly determined that the [husband’s] interest in [the Bright Fortune and Fine Fortune properties] *** constituted separate property and that the [wife] failed to establish that any appreciation in the value of those properties constituted marital property subject to equitable distribution, since she failed to demonstrate that any appreciation was caused by anything other than market forces” and “[t]o the extent that the [wife] contends that the Supreme Court erred in failing to distribute the values of the corporations rather than the value of the properties, such contention is without merit since the evidence demonstrated that the assets of the corporations were limited to the properties and the corporate bank accounts, and the court equitably distributed the value of the [husband’s] interest in the corporate bank accounts.” (4) [C]onsidering the financial circumstances of the parties and the circumstances of the case as a whole, including the relative merits of the parties' positions and whether either party delayed the proceedings or engaged in unnecessary litigation, the Supreme Court providently exercised its discretion in awarding the [wife] counsel and expert fees in the sum of $475,000.” (5) “Extracurricular activities, including summer camp, may be appropriately considered as an add on expense for child care” and as to those expenses and education expenses, “Supreme Court properly directed that the children’s educational and extracurricular expenses be prorated in proportion to the parties’ respective incomes.” (6) “Supreme Court providently exercised its discretion in directing the defendant to maintain insurance on his life in the sum of $300,000, naming the children as beneficiaries until their emancipation.”

Child Support – Imputed Income; Inability to Work – No Medical Evidence; Public Assistance – Does Not Negate Support Responsibility

	In Matter of Jones v. Stewart, 2026 Westlaw 1476393 (2d Dept. May 27, 2026), the father appealed from a May 2025 Family Court Order, denying his objections to a February 2025 Support Magistrate Order which, following a hearing upon the mother’s 2023 petition, directed him to pay her $161.09 weekly toward the support of the parties’ child born in 2018. The Magistrate found that “the father had failed to submit competent medical evidence to support his claimed inability to work” and “imputed annual income to the father based upon *** his 2022 tax return.” The Second Department affirmed, holding the Magistrate’s determination was supported by the record, and noting that the father’s “receipt of public assistance does not relieve him of his obligation to provide child support.”

Child Support - CSSA – Income – Averaging Reversed; Equitable Distribution - Residence – 50% of Separate Property Appreciation; Separate Property Credit – IRA

	In Finley v. Turner, 2026 Westlaw 1408363 (2d Dept. May 20, 2026), the parties were married in 2009 and have 2 children, born in 2010 and 2012. The husband appealed from a June 2022 judgment of divorce rendered upon an April 2022 decision following the trial of his 2019 action which, among other things: imputed annual income to him of $455,855 and determined the wife’s income to be $102,212; directed him to pay the wife maintenance of $1,680 per month for 35 months and child support of $5,979 per month; awarded the wife a 50% share of the appreciation of his premarital apartment; and found all of his Ameriprise IRA to be marital property and distributed the same. The Second Department modified, on the law and the facts and in the exercise of discretion, by, among other things: remitting for a new determination of each party’s annual income, maintenance and child support, holding that “Supreme Court improperly averaged each party’s income from the years 2014-2018 to calculate CSSA and maintenance income; and finding that the husband “established by clear and convincing evidence, through the report and testimony of his accounting expert, that of the $1,028,140.91 held in an Ameriprise IRA ***, $522,486.71 constituted his separate property,” and remitted for a new determination of the distribution thereof.  The Appellate Division held that “Supreme Court’s determination to award the [wife] half of the appreciation in value of the [husband’s] premarital apartment was supported by the record.”

[bookmark: _Hlk229228060]Child Support - Modification – Constructive Emancipation – Abandonment of Parental Relationship and “Residence Away From Parent” Clause – Both Denied

	In Matter of Pontillo v. Pearce, 2026 Westlaw 1236881 (2d Dept. May 6, 2026), the father appealed from a May 2025 Family Court order which, after a hearing, dismissed his January 2024 petition seeking to modify a January 2014 judgment of divorce, so as to terminate his obligation to pay child support upon the ground of constructive emancipation and based upon the parties’ incorporated stipulation providing for emancipation upon a child “establishing a permanent residence away from that of either parent.” The Second Department affirmed, holding: “The record demonstrates that it was the father who caused the breakdown in communication with the subject child, through his misconduct toward the subject child, [who] *** justifiably refused to continue the relationship.” As to the stipulated definition of emancipation, the father failed to establish emancipation thereunder, given that “the subject child resided with the mother and is financially dependent on [her].”

Child Support - Modification – College Room and Board Credit Reversed; Unallocated Award – Granted Upon Emancipation of Older Child

	In Weir v. Weir, 2026 Westlaw 1291336 (1st Dept. May 12, 2026), the wife appealed from a March 2025 Supreme Court order which, among other things, granted the husband’s cross-motion and determined that the elder child became emancipated at age 21 and reduced child support to $115,000 per year, and awarded him a credit as an offset against child support for the younger child’s college room and board expenses. The First Department modified, on the law, by vacating the room and board credit and otherwise affirmed. The Appellate Division found that Supreme Court properly terminated child support at age 21 for the elder child because “the husband demonstrated that maintaining the existing [unallocated] amount was excessive, in light of the fact that the unemancipated child is away at college for the majority of the year.” The First Department concluded that Supreme Court “erred in awarding a room and board credit because the parties’ agreement required the husband to pay educational expenses in addition to his child support obligation without any offset” and the stipulation “treat[ed] child support and educational expenses as distinct obligations.”

Child Support – Retroactive Relief – Article

	For an informative article, see Magistrate Sondra Mendelson-Toscano, “A Sometimes- Bitter Pill to Swallow: Understanding Retroactive Relief in Support Cases,” NY Law Journal, May 28, 2026.

[bookmark: _Hlk229234349]Custody & Visitation - Improper Delegation to Therapist; Procedure - Address Confidentiality

	In Matter of Monet O. v. Leroy L.B., 253 NYS3d 651 (1st Dept. May 5, 2026), the mother appealed from a February 2025 Family Court order which, after a hearing: (1) directed the mother to provide the father with the name and contact information of the psychologist whom the mother is required to engage to treat the subject child and to permit the father to speak with the psychologist and/or participate in the therapy at the discretion of the psychologist; (2) required her to provide the father with the mother's current residential address as well as any future change to that information; and (3) permitted the father to send the child cards, gifts, or letters, no more than once every three months. The First Department modified, on the law, by: (1) vacating the provision directing the mother to disclose her address to the father and remanding for a hearing and a determination on the mother's request for address confidentiality; (2) vacating the provision permitting the father’s communication and involvement in the child's therapy and remanding for further proceedings, including consideration of an independent evaluation and, if appropriate, preparatory therapeutic intervention; and (3) “to qualify the provision permitting the father to send letters, gifts, and cards to the child by subjecting such correspondences and gifts to review by the attorney for the child to ensure that they contain no inappropriate content or questions.” The Appellate Division noted that “[a]lthough the mother sought an address confidentiality order [FCA 154-b(2)(a)] and Family Court acknowledged the need for a separate hearing, ultimately holding the issue in abeyance, the record is devoid of any determination as to whether disclosure of the address would pose an unreasonable risk to the child. In the absence of such a finding, the directive requiring disclosure cannot be said to reflect a proper exercise of discretion.”  The First Department held that “Family Court further erred in authorizing the father to communicate with the child's therapist and to participate in therapy at the therapist’s discretion[,]” which “effectively delegates to the treating therapist the authority to determine whether, when, and under what circumstances the father may have contact with the child, which is an issue reserved to the court (citation omitted).” The Court concluded on the communication issue that the AFC “should have an opportunity to review the correspondence in advance to ensure that it contains no inappropriate content or questions before it is given to the child.”

Custody & Visitation - Modification - Child’s Wishes (15 y/o) – Discounted – Alienation; Enforcement - Contempt – Dismissed – No Judiciary Law 756 Warning; Evidence - Child’s Hearsay Statements – No Neglect or Abuse Shown – Inadmissible, Ex Parte Testimony in Dismissed Proceeding – CPLR 4517 not Satisfied, but No Objection Raised – Admissible

	In Matter of Werner v. Kenney, 2026 Westlaw 1194219 (4th Dept. May 1, 2026), the mother and the AFC appealed from a November 2024 Family Court order which, after a hearing, denied the mother’s petition to modify a December 2014 Supreme Court order [affirmed on appeal, 142 AD3d 1351 (4th Dept. 2016)], which awarded the father sole custody of the parties’ child born in 2009,  so as to grant her sole custody. The mother appealed from the same order, to the extent that it found her in civil contempt upon the father’s cross-claim, directed her to pay counsel fees and expenses of $18,000 and fined her $250. The Fourth Department modified, on the law, by vacating the finding of contempt and the imposition of a sanction upon the contempt and otherwise affirmed. The Appellate Division “agree[d] with the mother and the AFC that the court erred in finding the mother in contempt,” but conclude[d] that the court did not err with respect to custody.” The mother offered a transcript of the child’s ex parte testimony in a Family Court Act article 8 proceeding against the father that had been dismissed. The Appellate Division noted that said testimony “constituted inadmissible hearsay inasmuch as it did not meet the requirements of CPLR 4517 and did not fall under any other exception to the hearsay rule, [but] the father's attorney stated that she had [n]o objection to its admission,” such that Family Court “erred in refusing to consider the evidence.” The Fourth Department found “the error is harmless” due the child’s participation in a Lincoln hearing where those facts could be explored, and given “the father admitted the facts expressly discussed by the child in the earlier ex parte testimony.”  The Appellate Division rejected the mother’s argument that Family Court “erred in refusing to admit additional hearsay statements of the child based on her contention that those statements related to neglect or abuse (see Family Ct Act §1012),” noting “there were no allegations or evidence of neglect or abuse, i.e., no allegations or evidence that the father failed to exercise a minimum degree of care,” citing FCA §1012[f] [i] “or abused the child,” citing FCA §1012[e]. Upholding Family’s Court’s dismissal of the mother’s modification petition seeking sole custody, the Appellate Division noted: “almost all of the relevant custody factors weigh in favor of the father”; in the mother’s favor are “the child’s express wishes, but that factor should be discounted considering the significant evidence of parental alienation by the mother, as established in earlier litigation (see Werner, 142 AD3d at 1352)”; the “most recent hearing [evidence] confirms that the mother has engaged in an unrelenting campaign of alienation against the father. For example, the mother made numerous unfounded allegations of abuse of the child by the father, inflamed the child's fear that the father was going to take away the child’s dog by taking the child to various shelters to look for the dog, even though the dog remained safely in the father's custody, and by other means encouraged the child's disregard for the father.” As to the contempt sanction, “the father first sought civil contempt against the mother in a cross-claim, but that cross-claim was not a proper procedural method for such relief (see Judiciary Law § 756). In any event, the cross-claim failed to comply with Judiciary Law § 756 inasmuch as it did not contain the required notice and warning (citations omitted).” The Appellate Division further observed: “On the eve of trial, the father filed an order to show cause with the necessary contempt warnings (citations omitted), but the court did not sign the order to show cause, which was therefore never served upon the mother. *** We conclude that the court lacked jurisdiction to find the mother in contempt (citations omitted).”

Custody & Visitation - Relocation (IN) – Initial Custody Determination – Reversed –Domestic Violence

	In Matter of Glaser v. Dougherty, 2026 Westlaw 1408399 (2d Dept. May 20, 2026), the parties were married in October 2020 and have a child born in December 2020. The mother appealed from a February 2025 Family Court order which, after a hearing, granted the father’s 2023 petition for joint residential custody of the parties’ child in Indiana, where he had relocated, and denied her October 2023 petition for primary physical custody. The Second Department reversed, on the facts and in the exercise of discretion, denied the father’s petition, granted the mother’s petition, and remitted to Family Court for further proceedings and schedule for the father. The Appellate Division found since “the allegation of domestic violence was undisputed by either party, the Court was required to consider the effects of such violence upon the best interests of the child (citations omitted).” The Court concluded: “where the other factors pertaining to residential custody were fairly equal between the parties, the incident of domestic violence weighs in favor of awarding primary physical custody to the mother.”

Custody & Visitation - Sole Legal – Article

	For an informative article, see Leslie Sullivan and Francesca McGuire, “Sole Legal Custody: A Thornier Issue for the Child’s Best Interest,” NY Law Journal, May 6, 2026.

Custody & Visitation – Third Party – Standing

	In Matter of Amir BB. V. William CC., 2026 NY Slip Op 03339 (3d Dept. May 28, 2026), Petitioner, Respondent’s former spouse, appealed from a September 2024 Family Court order which granted the AFC’s motion to dismiss his March 2024 petition seeking visitation with Respondent’s child, upon the ground of lack of standing. The Third Department affirmed, finding: “Petitioner has never met the child, bears no familial relation to the child and had no role in the planning, conception or birth of the child.” Petitioner’s assigned appellate counsel sought to be relieved “on the ground that there are no nonfrivolous issues to be raised on appeal.” The Appellate Division agreed with that assessment and granted the attorney’s motion.

Custody & Visitation - UCCJEA and ICWA – Jurisdictional Priority
	In Matter of Kody II. v. Shaunta JJ., 2026 Westlaw 1336155 (3d Dept. May 14, 2026), the father and attorney for the child appealed from: (1) a January 2026 Family Court order which granted the mother temporary custody of the parties’ child born in 2022 in New Mexico (but who lived on the Navajo Nation reservation in Utah with the mother until she was about 8 months old); and (2) two other January 2026 orders which dismissed the father’s petition for custody.  In March 2023, the mother and child relocated to NY to reside with the father. In March 2024, the mother returned to the Utah reservation and the child continued to reside with the father in NY. Also in March 2024, the mother obtained a temporary order of protection and temporary custody of the child in the Navajo Court, which was served upon the father on March 26, 2024. On March 27, 2024, the father filed an emergency application for temporary sole custody in Family Court, and following a March 29, 2024 hearing, Family Court granted the father temporary sole legal and physical custody, ruling that the Navajo Court did not have jurisdiction. In May 2024, Family Court continued sole legal and physical custody to the father, upon the consent of the parties and the AFC, with phone and video calls to the mother. In June 2025, the parties and counsel stipulated in the Navajo Court that “matters pertaining to child custody … shall be addressed exclusively” in the Family Court of Columbia County. During a January 13, 2026 appearance in Family Court, the Court “suddenly, and without having been so prompted by the parties or conducting a best interests hearing, concluded that the mother ought to have custody of her child and issued a temporary order awarding the parents joint legal custody, but transferring primary physical custody to the mother” with time to the father. (Internal quotation marks omitted). The father and the AFC appealed, and the father moved for an emergency stay in the Appellate Division, which was granted. The Third Department reinstated Family Court’s May 2024 temporary order granting the father primary physical custody, but the child was already traveling to the Utah reservation with the mother, despite the father attempting to intercept the mother and serve her with the Appellate Division order at a Colorado airport. On January 15, 2026, Family Court and the Navajo Court held a conference without the parties, “during which Family Court expressed its intent to relinquish jurisdiction to the Navajo Court and make the appeal *** moot” and entered one of the orders appealed from, which dismissed the father’s petition with prejudice, for lack of jurisdiction, later issuing a written decision stating that the Navajo Court had exclusive jurisdiction under the Indian Child Welfare Act (ICWA, 25 USC 1901et seq.).  The Third Department framed the appeal as “an issue of first impression centered upon a question of jurisdiction priority at the convergence of [ICWA] ***, the [UCCJEA] ***, and competing state and tribal laws.” The Appellate Division concluded that: ICWA is inapplicable; the assertion of jurisdiction under the Navajo Nation Code “is not in conformity with the UCCJEA, and, as this state is the child’s ‘home state’ within the meaning of the UCCJEA, there was no basis for this state to cede jurisdiction to the Navajo Court.”

Disclosure - Enforcement of Money Judgment – Subpoena Upheld
	In York v. York, 2026 Westlaw 1317409 (2d Dept. May 13, 2026), the wife appealed from a March 2022 Supreme Court order, which granted the husband’s motion to quash a subpoena duces tecum served upon him further to the wife’s enforcement of a money judgment against the husband, which was renewed in 2010. The Second Department reversed, on the law and in the exercise of discretion, and denied the husband’s motion to quash, holding that the husband “failed to meet his initial burden of demonstrating either that the requested disclosure was utterly irrelevant or that futility of the process to uncover anything legitimate is inevitable or obvious (internal quotation marks and citation omitted).”

Paternity - Invalid Surrogacy Agreements – Remitted for Hearing on Best Interests
	In Matter of Baby A., 2026 Westlaw 1194475 (4th Dept. May 1, 2026), the AFC appealed from an October 2025 Family Court Order and Judgment adjudging petitioners to be the only legal parents of the subject children born on or about November 2023. The Fourth Department reversed, on the law, and remitted to Family Court for further proceedings, at which it “must consider evidence of the intent of the parties, taking into account evidence pertaining to the best interests of the children.” In February 2023, Mary and Robert purportedly executed a surrogacy agreement with surrogate Isabella to carry to term 2 embryos. Following an August 2023 petition for a judgment of parentage, Family Court issued a pre-birth judgment of parentage. It was thereafter revealed that Robert did not sign the surrogacy agreement and was unaware of the same. Family Court then sua sponte rescinded the judgment of parentage, directed that custody not be transferred to Mary and Robert upon the children’s birth, added DSS as a party, and assigned an AFC. A new surrogacy agreement was executed shortly before the children’s birth. The children were placed with DSS and then with a foster family, with whom they have resided for over 2 years. In April 2025, Robert moved to vacate the 2023 order rescission order, which Family Court granted, while noting that such a vacatur was not dispositive of all issues involving the children. The AFC thereafter moved to vacate the 2023 judgment of parentage, which the Appellate Division noted “was effectively revived upon the vacatur of the rescission order,” and to dismiss the parentage petition for failure to comply with Family Court Article 5-C. Family Court initially reserved decision pending a hearing, but then, over the AFC’s objection, granted the parties’ request to submit affidavits in lieu of a hearing. Family Court found that because “the intentions of the parties to the surrogacy agreement were not in dispute, the best interests of the children need not be considered.” Family Court then vacated the 2023 judgment of parentage and issued the October 2025 judgment declaring Mary and Robert to be the legal parents and which is the subject of the appeal. Mary and Robert argued that the AFC had no standing to bring the appeal. The Fourth Department noted that while an AFC is not among the statutorily defined “necessary parties” to a proceeding for a judgment of parentage arising from a surrogacy agreement (FCA 581-203[b]), where, as is here the case, the surrogacy agreement is not enforceable, “the best interests of the child become relevant to the parentage determination,” citing FCA 581-407, and the Court may appoint an AFC pursuant to FCA 241. The Appellate Division agreed with the AFC that Family Court “erred in refusing to hold a hearing and in failing to consider the best interests of the children,” given that the surrogacy agreement “does not meet the material requirements of [article 5-C], *** is not enforceable and the court shall determine parentage based on the intent of the parties, taking into account the best interests of child,” citing FCA 581-407. The February 2023 pre-birth surrogacy agreement was not valid because it was not signed by Robert. The second agreement “is unenforceable because it was not executed prior to the commencement of medical procedures in furtherance of the embryo transfer,” citing FCA 581-403(b).


Pendente Lite - Counsel Fees – Award Vacated – Inadequate Factual Basis, No Retainer Agreement, No SNW

	In Park v. Butkow, 2026 Westlaw 1250553 (1st Dept. May 7, 2026), the wife appealed from a July 2025 Supreme Court order which awarded the husband temporary counsel fees of $70,000. The First Department modified, on the law and as a matter of discretion in the interest of justice, to vacate the award without prejudice to renewal upon proper papers, finding that the wife “did not expressly oppose the husband’s fee application, thereby failing to preserve her challenge to the fee award,” but the Court “review[ed] the issue in the interest of justice (citation omitted).” The fee application arose following the wife’s retrieval of an email between the husband and counsel from a tablet used by the parties’ child, on which the husband had left his email application. The child discovered the email and reported it to the mother. The mother deleted the email application from the tablet after printing and saving the subject email, which she later shared with the court-appointed forensic evaluator. Supreme Court based on these events found that “the husband had a good faith basis for his motion and awarded fees.”  The Appellate Division held: “the amount of the fees awarded was an improvident exercise of discretion because the husband’s motion was not supported by a statement of net worth and a copy of his retainer agreement, as required by Domestic Relations Law § 237(a) and 22 NYCRR 202.16(k).”  The Court concluded that Supreme Court should have “decline[d] to entertain the motion or deny it without prejudice to renewal upon compliance with the applicable requirements (citation omitted)” and that there was no “good cause” to dispense with the SNW and retainer agreement requirements, where “the husband admitted that he had not submitted updated financial information since February 2020, leaving the court without an adequate basis to assess the parties’ relative financial circumstances.”

	In Casella v. Casella, 2026 Westlaw 1423615 (1st Dept. May 21, 2026), the wife appealed from a November 2024 Supreme Court order which, in the husband’s 2020 divorce action, directed that $100,000 held in a marital escrow account be used to pay the husband’s legal fees, and authorized the AFC’s trial retainer to also be paid therefrom, apportioned 66.7% to the husband and 33.3%, subject to reallocation after trial. The First Department reversed, on the law and in the exercise of discretion, and vacated the legal fee awards. The Appellate Division held that Supreme Court “improvidently exercised its discretion in directing that escrow funds be released to pay the husband’s counsel and the attorney for the children because the relief granted was ‘dramatically unlike’ the relief sought, the husband’s counsel’s application to be relieved.”  The Court concluded that “to the extent the husband’s motion could be interpreted as requesting legal fees, it should have been denied for failing to comply with both Domestic Relations Law §237(a) and 22 NYCRR 202.16(k)(2), as it was not supported by a copy of the retainer agreement, a statement of net worth, or current billing statements (citation omitted).”

Procedure - Joinder of Third Party – Denied; No Basis for Fee Award Against Third Party
	In Marinac v Marinac, 2026 Westlaw 1250547 (1st Dept. May 7, 2026), the wife appealed from an April 2025 Supreme Court order which denied her motion to join nonparty Gorman, a business associate of the husband, compel disclosure from him, require him to restore marital assets and to reimburse her for litigation costs, and which granted Gorman’s cross-motion to enjoin her from initiating future litigation in this action against him without leave of court. The First Department affirmed the injunction as proper, in that Gorman had already produced financial documents and the wife could not identify any outstanding documents. Gorman explained that the transactions alleged by the wife were not wrongful transfers or funds, but were business dealings between he and the husband, which in all events could be addressed in the divorce action. The Appellate Division noted that there was no basis for reimbursement from Gorman, given that “there is no pleading in this action which would allow the court to award such relief against Gorman.”

Procedure - Default Vacatur Denied – No Meritorious Defense

	In Matter of Smith v. Munoz, 2026 Westlaw 1408392 (2d Dept. May 20, 2026), the parties had 2 children and were divorced by a decree of a Bahamian Court directing the father to pay child support. The father appealed from a March 2024 Family Court order, denying his objections to a January 2024 Support Magistrate order, which denied his motion to vacate 3 August 2023 Support Magistrate orders granting the mother’s March 2022 enforcement petition, to the extent of finding that he willfully violated the child support terms of the parties’ divorce decree, granting the mother a money judgment, and recommending incarceration, unless he paid a purge amount of $398,200. The Second Department affirmed, holding that while “the father showed no intent to default where he was tardy to the hearing and he had appeared for prior hearing dates and there was no showing of prejudice to the mother (citations omitted), the father failed to establish a potentially meritorious defense (citations omitted).”

Procedure – Generative AI – Pro Se Litigant – Sanctions

	In Matter of Julien v. Arthur, 2026 Westlaw 1476261 (2d Dept. May 27, 2026), the father appealed from an April 2024 Family Court order which, after a hearing, granted the mother’s May 2021 petition seeking sole legal custody of the parties’ child born in June 2020. By Order to Show Cause dated January 14, 2026, the Second Department directed the parties to show cause why an order should not be made imposing sanctions and/or costs against the father pursuant to 22 NYCRR 130-1.1 “for filing a brief containing fabricated legal authority.” The Appellate Division affirmed the order appealed from and imposed a $250 sanction upon the father, finding that his “appellate brief contained a citation to a nonexistent decision purportedly issued by the Appellate Division, First Department.”  The Court compared this case to Deutsche Bank Natl. Trust Co. v. Le Tennier, 250 NYS3d 260 (3d Dept. Jan. 8, 2026) [see February 2026 Bulletin at 11], [23 fabricated citations, sanctions of $7,500 upon attorney and $2,500 on client] and observed “[t]he circumstances of this case are far less egregious ***.” The Third Department concluded that “a party’s pro se status does not excuse [the party’s] failure to check the legal citations ***.”

LEGISLATIVE AND COURT RULE ITEMS
Alternative Dispute Resolution (see October 2025 Update at 6)
	22 NYCRR §§160.1(f), 160.2(a) and 160.5 are amended, effective January 20, 2026 to change the phrase “Statewide ADR Office” to “Division of ADR” and §160.3(a) is amended, effective January 20, 2026 to clarify the scope of confidentiality among ADR processes. Presently, §160.3(a) provides that confidentiality applies to “an ADR process.” The phrase “ADR process” is deleted and replaced by “mediation or neutral evaluation.” (Memorandum of David Nocenti, Esq., Counsel, NYS Unified Court System, dated September 29, 2025 at 1). For the complete text and amendments, see requestforpubliccomment-adrconfidentiality-092925.pdf which can be accessed via the page Rules - Requests for Public Comment | NYCOURTS.GOV

Custody and Visitation – Kyra’s Law (see July 2025 Update at 12)
	As reported previously, this bill passed in the Senate on June 13, 2025, whereupon it was delivered to the Assembly and referred to its Judiciary Committee on the same date. S.05998B/A.06194B. The bill was then referred to the Judiciary Committee in both houses on January 7, 2026. Another version is in both houses, S.05998C/A.06194C, was amended on the third reading in the Senate on May 26, 2026, and was amended and recommitted to the Assembly Judiciary Committee on May 20, 2026.

Evidence – Rebuttable Presumption of Expenses in Matrimonial Actions – Proposed Legislation

[bookmark: _Hlk226715818]	Passed by both Houses as of April 22, 2026 and if signed by the Governor, CPLR Rule 4533-c would be added, to provide “a rebuttable presumption that an itemized bill or invoice, receipted or marked paid, for court-ordered obligations” and certain other expenses “not in excess of ten thousand dollars shall be admissible in evidence and establishes the necessity of and reasonable value [thereof] ***.” There would be requirements for an accompanying affirmation with specified content and for the proponent of the document(s) to serve the adverse party therewith no later than 30 days prior to trial. The adverse party may serve a notice of intent to rebut the presumption, with the basis for objection(s), no later than 15 days prior to trial. [This is similar to CPLR Rule 3122-a for certified business records, which is subject to 30 and 10-day periods before trial]. A.08305, passed Assembly March 9, 2026. S.08372, passed Senate April 22, 2026. If enacted, the statute would take effect on the 60th day thereafter and would apply to matrimonial actions commenced on or after such date.

Fee Arbitration – Proposal
	“The Administrative Board of the Courts is seeking public comment on a proposal to amend 22 NYCRR Part 137 relating to New York State’s program for resolving attorney-client fee disputes: (1) to increase, from $50,000 to $75,000, the maximum amount that can be in dispute (unless the parties have consented to a higher amount); and (2) to increase, from $10,000 to $20,000, the monetary threshold above which a panel of three arbitrators will be assigned.” (Memorandum of David Nocenti, Esq., Counsel, NYS Unified Court System, dated April 2, 2026 at 1). For the complete text and proposed amendments, see Request for Public Comment. Public Comment was requested by May 15, 2026.

Filing of Papers – Matrimonial Actions

	The Administrative Board of the Courts is seeking public comment on a proposed new court rule regarding the filing of papers in matrimonial actions with the County Clerks. New 22 NYCRR  §202.16-d  would be added “to require that in any matrimonial action, whether contested or uncontested, the Supreme Court must promptly deliver to the county clerk (either in original hard copy paper filings, or electronically in e-filed actions), the papers or orders in the action for divorce, as well as any ancillary or post-disposition documents, or documents filed in a plenary action for child support, custody or visitation, an order of protection pursuant to the Domestic Relations Law or the Child Parent Security Act.” (Memorandum of David Nocenti, Esq., Counsel, NYS Unified Court System, dated March 27, 2026 at 1). For the complete text and proposed amendments, see Request for Public Comment-Matrimonial Action Filings Public Comment was requested by May 8, 2026.
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