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Attorney Escrow Accounts — Rules,
Regulations and Related Topics, 3rd Ed.
Provides useful guidance on escrow funds and agree-
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PN: 40269 / Member $45 / List $55 / 330 pages

Best Practices in Legal Management
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Contaminated Property Mitigation
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nation and recommendations for remediation.
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N.Y. Lawyers’ Practical Skills

Series 2011-2012

An essential reference, guiding the practitioner
through a common case or transaction in 16 areas
of practice. Fourteen titles include forms on CD.

NYSBA Practice Forms on CD-ROM
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Construction Industry, 2nd Ed.
Provides practical advice and a comprehensive
overview of relevant statutes, regulations and
applicable case law.
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Workers’ Compensation Law and
Practice in New York

Combining academic analysis with practical con-
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expert guidance on all aspects of workers' com-
pensation law.
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Looking Ahead:

NT'S MESSAGE

Bar Week in Buffalo

The governing body of the State
Bar Association, our House of
Delegates, meets four times
per year, typically gathering in
Cooperstown in June, New York City
during our Annual Meeting in January,
and Albany in April and November.
This spring, the House of Delegates
will meet in Buffalo for the first time
since 1986. The House has previously
met in Buffalo, Syracuse, White Plains
and Hauppauge, but it has been more
than 20 years since we have held a
meeting outside of our usual locations.
The State Bar is coordinating a series
of other exciting events in the days
leading up to the meeting. “Bar Week”
will begin on Tuesday, March 27, and
conclude with the House of Delegates
meeting on Saturday, March 31.

We will kick off Bar Week with a
Section Appreciation and Recruitment
Reception, which  will bring
representatives from our Association’s
sections together with the legal
community in Western New York.
This will be a terrific opportunity for
existing section members to gather
with colleagues, and for those who
have not yet joined a section to learn
more about the additional benefits that
accompany section membership. Our
sections are organized according to
practice area (i.e., the Criminal Justice
Section, the Business Law Section, etc.)
and other common interests (i.e., the
Young Lawyers and Senior Lawyers
Sections). They provide members with
networking opportunities and access
to publications, listserves, forums and
substantive educational programs.
Joining a section is a great way to
become more active and involved in the
State Bar. The Section Appreciation and
Recruitment Reception will allow you
to meet other members and hear about
the impact that section membership
has had on their professional lives.

On Wednesday and Thursday, the
State Bar and the Ontario Bar Association
will jointly host a Bi-national Summit.
The Summit will convene on Wednesday
at the Ontario Bar Association in
Toronto and continue Thursday at
the Hyatt Regency in Buffalo. The
two full-day programs will feature
practitioners, judges and officials from
Canada and the United States sharing
their perspectives on a wide variety
of cross-border legal issues, including
employment law, estate planning, tax
law, alternative dispute resolution
and international transactions. We
are thrilled that New York State Chief
Judge Jonathan Lippman and Ontario
Court of Appeals Chief Justice Warren
Winkler have agreed to participate in a
plenary session in Toronto focusing on
cross-border trade in legal services.

The State Bar Task Force on Family
Courts will also hold its fourth and
final hearing on Thursday, where it will
receive testimony from attorneys and
other professionals and individuals with
firsthand knowledge of the challenges
facing our family courts. The Task Force
has been working hard to generate
recommendations regarding operational
improvements and other ways to
support overburdened judges and court
personnel as they handle more cases with
fewer resources. Much of the testimony
will be delivered by practitioners in
the Fourth Department, and we look
forward to their contributions to this
important initiative.

On Friday, in cooperation with
the Bar Association of Erie County,
the State Bar will host a training
session for a new program called
“Charity Corps,” a joint initiative
between the State Bar and the New
York State Attorney General’s office.
Launched in January, Charity Corps
is designed to prepare attorneys to
help charitable organizations with

issues such as filing requirements and
good corporate governance. It is our
hope that this program will make legal
assistance available to nonprofits that
cannot afford to retain counsel and

provide important training to lawyers
who would like to help charitable
organizations in their communities.
Bar Week will conclude with
our House of Delegates meeting
on Saturday, where our dedicated
volunteer members will conduct the
Association’s business — considering
important legal issues and setting and
advancing the agenda of the State Bar.
Meetings of the House of Delegates are
open to all Association members.
While the primary purpose of these
meetings is to consider Bar Association
policy, they also provide a wonderful
opportunity to spend time with friends
and colleagues from across New York
State and beyond. Throughout the
week, we will host tours and cultural
events that will allow participants and
their families to socialize and enjoy the
city. Additional events and details will
be announced in the coming weeks. I
look forward to sharing my hometown
with colleagues who have not had the
opportunity to spend time in Buffalo
and to give those who are familiar with
the city a great reason to return. u

VINCENT E. DOYLE III can be reached
at vdoyle@nysba.org.
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Partial Schedule of Spring Programs (subject to Cange)

The New York State Bar Association Has Been Certified by the New York State Continuing Legal
Education Board as an Accredited Provider of Continuing Legal Education in the State of New York.

CPLR Update

March 2 Albany (1:00 p.m. - 5:00 p.m.)

March 3 Syracuse (9:00 a.m. — 1:00 p.m.)
March 10 Buffalo (9:00 a.m. — 1:00 p.m.)

March 21 New York City (5:30 p.m. — 9:30 p.m.)
March 28 Long Island (5:30 p.m. — 9:30 p.m.)

Medical Malpractice — 2012

March 2 Long Island

March 9 Buffalo; New York City
March 23 Rochester

March 30 Albany

Law Practice Management — Market U —
Marketing on a Shoestring

(9:00 a.m. — 3:00 p.m.)

March 7 New York City

t8th Annual International Estate Planning Institute
(two-day program)
March 22-23 New York City
Bridging the Gap
(two-day program)
March 28-29 New York City (live program)
Albany (videoconference from NYC)

Practical Skills: Family Court Practice
April 2 Albany; Buffalo

April 3 Long Island; Rochester
April 4 New York City

April 5 Syracuse; Westchester

What You Need to Know as a Guardian ad Litem
(9:00 a.m. — 1:00 p.m.)

April 4 Syracuse

May 15 Long Island

May 18 Albany

May 23 New York City

May 30 Buffalo

Handling Tough Issues in Plaintiff’s
Personal Injury Action

April 5 Albany; Rochester
April 13 Long Island

April 20 Buffalo

April 27 New York City

Ethics and Civility 2012

April 13 Buffalo

April 20 Albany; New York City
April 27 Long Island; Rochester

t16th Annual New York State
and City Tax Institute
April 19 New York City

or for more information call toll free 1-800-582-2452

Practical Skills: Purchases and Sales of Homes
April 23 Albany; New York City
April 24 Syracuse

April 25 Long Island; Rochester
April 26 Buffalo; Westchester

The Examination Before Trial -

Honing Your Deposition Skills

April 27 Albany

May 11 Buffalo; New York City
May 18 Long Island

Successful Trial of a Matrimonial Case
April 27 Westchester

May 11 Long Island

May 18 Rochester

June 1 Albany

June 8 New York City

Advanced Negotiation Techniques
May 1 New York City
May 2 Long Island
May 3 Westchester
May 4 Albany

Immigration Law Update 2012: Basics and Beyond
(two-day program)
May 8-9 New York City

DWI on Trial - 2012
May 10 New York City

Dealing With Your Client’s Retirement Assets
(9:00 a.m. — 1:00 p.m.)

May 15 Westchester

May 17 Buffalo

May 23 Syracuse

May 30 Albany

June 5 Long Island

June 8 Rochester

June 13 New York City

Starting a Practice in New York
May 18 New York City

Advanced Insurance Coverage

May 21 Albany; Buffalo; Long Island
June 1 New York City

June 7 Syracuse

Practical Skills: Basics of Handling an
Auto Accident Case

May 31 New York City

June 5 Albany

June 6 Long Island; Syracuse
June 7 Buffalo

In Albany and surrounding areas dial (518) 463-3724  Or fax your request to (518) 487-5618
www.nysba.org/CLE (Note: As a NYSBA member, you'll receive a substantial discount)

1t Does not qualify as a basic level course and, therefore, cannot be used by newly admitted attorneys for New York MCLE credit.
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Race to the Finish Line:
Legal Education, Jobs and the
Stuff Dreams Are Made Of

By Gary Munneke

The Bad News

For much of 2011, the legal press and blawgosphere produced a non-stop litany of negative
stories about the dismal job market for lawyers and the failings of legal education in the
United States. These critics argued that the law school value proposition no longer worked
for students, who assumed significant student loan burdens and then entered a job market
where many would not find legal jobs that paid the bills and serviced their debt. Anecdotal
evidence suggested that graduates could make ends meet only by going to work for the
most prestigious, highest-paying firms, despite declining job opportunities in that sector.
Law schools, it was suggested, actively misrepresented their job-placement statistics in
order to sustain a bankrupt system of legal education, which did not prepare graduates for
the practice of law or the realities of the job market they would encounter. Commentators
further noted that, over the past two decades, the cost of legal education had increased
faster than the rate of inflation.

GARY MUNNEKE (gmunneke@
law.pace.edu) is Professor of
Law at Pace Law School in
White Plains, New York. He is
Co-Chair of the New York State
Bar Association Law Practice
Management Committee.




It is true that the recession of 20082009 seriously undermined the job market for
both new and experienced lawyers. It is also true that legal education is expensive,
and many students pay for it through loans that have to be repaid after graduation.
And it is well documented that some law schools misstated employment and other
statistics in the tight, competitive job market of recent years. But connecting the
dots in this case does not lead to a conclusion that our system of legal education
is bankrupt or that law school is not an excellent career choice for many students.
This article will attempt to re-connect the dots in a way that more accurately reflects
contemporary legal education and the job market for lawyers.

I should disclose up front that I am a law professor at Pace Law School in White
Plains. Some readers might be inclined to treat these comments as an apology for
the status quo, but I have been an observer of the legal job market for almost 40
years and a frequent critic of traditional legal education in America. So when I say
the writers and bloggers in the legal press have missed the mark in their criticism
of legal education, it is not without recognizing that there is some merit in what
they have to say. From where I sit, however, educators have done more to effectuate
change than many critics will admit, and some of the fundamental emergent
thinking about the future of legal education and the practice of law has come from
the academy. What we need today is a cooperative dialogue among stakeholders in
the legal market to forge a workable future. What we have is a stalemate, like two
galleons firing broadsides in a Nathaniel Philbrick novel. This article is not only a
plea for deans, professors, judges, practitioners, corporate counsel and bar leaders
to talk, but also a blueprint for how to begin such a dialogue.

Jobs, Jobs, Jobs
Pre-2008
First, let’s talk about the job market. I graduated in 1973 from a leading law school,
yet I remember distinctly that the job market then was not all that great. The U.S.
economy was struggling to emerge from a recession. The growth of large law firms
that characterized the next quarter century and fueled a bull market for legal jobs
was in its infancy. In those days, the top students were hired by the leading law
firms (or joined those firms after clerking for a judge for one or two years), whereas
students in the middle of the class scattered to a variety of different positions in
small firms, government, corporations, and other concerns. A few of my classmates
~went on to graduate school or the military, and some chose to work outside the
legal profession altogether. Although most of us thought that we would get the
best jobs when we graduated, everybody knew that not everybody would get those
jobs.

It has always been the case that not all law graduates will find employment with
the highest-paying firms. Generally, the more elite the law school, the more likely
are its graduates to snag those lucrative positions as associates in the largest firms.
During the "80s and ‘90s, as the marketplace for legal services grew dramatically,
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more students from more schools were hired by top-tier
firms. We should not kid ourselves; even in those heady
days, not all graduates got those jobs. And, on some
level, law students in that era knew the same thing my
classmates knew: not everyone would.

It has always been the case that not all
law graduates will find employment
with the highest-paying firms.

Yes, the cost of legal education has risen astronomically
since I was in law school. It is also true that the cost
has increased in large measure because schools offered
more clinics, more skills courses and smaller sections
of traditional courses than they did when I was in law
school. This does not negate the fact that it did get harder
to pay for law school. Increasingly, students who lacked
family financial resources have needed financial aid and
loans in order to attend law school, and these loans have
often been added to the burden of the loans that paid
for undergraduate school. Even before 2008, observers
lamented the fact that graduates could not afford to
accept legal service and public interest jobs, because their
student loans made such career choices infeasible — which
again reminds us that the cost of legal education has
been a growing issue for some time. Yet, many students
did make the sacrifices needed to accept jobs in the
public sector and in small Main Street firms that paid
dramatically less than the salaries enjoyed by their Wall
Street cousins. In fact, before the Great Recession, the
overwhelming majority of graduates of most law schools
did not go to work for BigLaw at big salaries.

The Great Recession

When the Great Recession arrived in 2008, it affected
the legal job market in a number of ways. Large law
firms cut back on hiring, rescinded offers, told people
to travel the world for a year, laid off “unproductive”
associates and partners, and outsourced legal work to
less-expensive providers. Evidence suggests that smaller
firms did not behave with such draconian abandon and
instead elected to hunker down and tighten their belts
until things got better. These firms did not bring on new
associates or lateral partners, but they did not engage
in the same kind of downsizing that characterized large
firm hiring. As a result of decreased hiring throughout
the legal marketplace, the law school classes of 2008 and
2009 found limited opportunities. Even as things got
better in 2010 and 2011, new graduates found themselves
in competition with grads from the previous two classes.
The outlook for 2012 appears better than it has been
for several years, but graduating law students remain
nervous about their prospects.

12 | February 2012 | NYSBA Journal

They have reason to be nervous. Even though the job
market has improved, it has not returned to its pre-2008
vigor. In the world of corporate practice, general counsel
were scrutinizing outside legal costs with an eye toward
reducing expenses. They increasingly refused to pay to
train start-up lawyers who did not possess the skills to
handle legal work on their own. Many general counsel
(individually and collectively through the Association
of Corporate Counsel) called for an end to the inefficient
hourly billing model. They experimented with Alternative
Fee Arrangements, outsourcing legal work and requests
for proposal before awarding legal bids. Companies
explored non-litigation dispute resolution alternatives to
reduce costs and increase predictability. On top of all this
experimentation, the economy hung like a dark cloud,
and the cold, hard reality was that there was just less legal
work to go around.

The Good News

Signs abound that the market for legal services is picking
up, in concert with the general economy. Surveys and
anecdotal reports tell us that there is once again more
work for lawyers. It is not likely, however, that we will
return to those halcyon days before 2008. The billable
hour is equally inefficient in good times and bad, a
fact well known to corporate counsel. New associates
are no more practice-ready than they were before the
recession. Some of the sheen has evaporated from the
veneer of outsourcing — at least overseas — but the
principle of contracting out work that can be done more
economically seems rather recession-proof. Alternative
dispute resolution is just as attractive in recovery as it
was in recession. In short, corporate clients want a better
deal, and we can expect them to pursue it.

In the world of individual and small-business
representation, smaller firms have not experienced the
same shakeout that has impacted the large-firm market.
The threats to the viability of their firms have come more
from online and non-legal service providers encroaching
on work traditionally handled by lawyers, and pro se
representation. To some extent, small firms and solo
practitioners have faced increased competition from
lawyers riffed by big firms, and by graduates who did
not find employment in the large-firm market. The
marketplace on Main Street has been more competitive
than before the Great Recession, and the greatest shift has
been the pressure to specialize in limited fields of practice
in order to improve efficiency and profitability.

One other phenomenon affecting the legal job market
(and which has gone largely unreported) is the increasing
use of permanent staff by law firms of all sizes. In the
past, most firms were divided into two classes of lawyers:
partners and associates. Partners could leverage the
work of associates to improve profitability. Firms were
organized in such a way that, over time, associates were
weeded out (or they left of their own volition), and some



who stayed were eventually elevated to partnership. For
whatever reason, losses in the associate ranks created
new entry-level openings, and new law school graduates
stood ready to fill those vacancies.

Now, however, a number of firms have eliminated
the up-or-out system, converting experienced associates
into “non-equity partners,” “of counsel,” “staff lawyers”
or “permanent associates.” By doing so, law firms could
continue to leverage the expertise of these lawyers and save
on the recruiting and training costs associated with hiring
new lawyers. Thus, if the associates who go in do not go out,
then there will be fewer new jobs for those eager to come in.

The point is that the economic model for law firms
has been changing, and these changes often result in
less entry-level hiring. The recent recession masked this
evolution, because the faltering economy also produced
a decline in job openings. What we will see, however, in
the coming years as the economy improves is that law
firms, going forward, will not look like law firms of the
past. This trend is likely to be most pronounced in larger
firms, but it will have an impact on small-firm hiring as
well. To the extent that there is less hiring in large firms,
more graduates can expect to earn lower salaries.

The Jobs Forecast

The American Bar Foundation reports that approximately
65% of all lawyers work in the private practice of law, and
of these 20% (or 13% of all lawyers) work in large firms.
The largest segment of the marketplace belongs to solo
practitioners who account for more than 40% of all those
in private practice (or 26% of all lawyers). Employment
statistics for recent graduates are comparable, except
that the number of graduates who go directly into solo
practice has traditionally been less than 5% — although
many lawyers become solos at some point in their
careers. During the recession, fewer graduates found
work in law firms and more decided to hang out
a shingle. As the economy improves, the number of
graduates who open their own practice will probably
return to pre-recession levels, although law firm hiring
will not reach pre-recession highs. This suggests two
important developments in the job market.

First, more entry-level lawyers will earn salaries on
the lower end of the spectrum. If the employment pattern
projected above comes to pass, slightly more graduates
will find themselves in the same situation as more
than half of the graduates today, and before the Great
Recession. With respect to graduates who go to work for
small firms, government agencies, not-for-profits and
other organizations, anecdotal evidence suggests that
they do pay their bills and repay their loans. Chicken
Littles who cry that it cannot be done are simply wrong.
Thousands of law school graduates have been following
this path for years. It may not be as easy to get by when
you are making $60,000 compared to $160,000, but
somehow you do it, and you survive.

As a profession, we should be working to create and
support programs that permit restructuring of student
loans and provide for loan forgiveness for graduates who
accept public service/public interest jobs that pay less
money. We should remind ourselves that one unchanged
statistic over the past four decades (and probably more)
is that 80% of the people in the United States do not have
a regular lawyer, and many individuals either cannot
afford a lawyer or do not have access to legal services.
The same thing is true for many small businesses. There
is plenty of legal work to go around; we need to find
ways to fund these unmet legal needs. Creative ideas and
helpful information on this topic are discussed in this
Journal by Peter Giuliani, “The Long and Winding Road
Ahead,” and Silvia Hodges, “Winning Legal Business
From Small and Mid-Sized Companies.” Joel Rose offers
guidance for law firms that want to plan proactively to
address issues affecting the future of their organizations,
in “Strategies for Planning a Retreat: A Case Study.”

Second, those who claim that there are not enough
legal jobs to go around fail to understand that the job
market for lawyers is incredibly elastic, because a law
degree is incredibly malleable and flexible. In the early
1970s, the ABA created a Task Force on Professional
Utilization to study what it called the “oversupply
of lawyers.” The thinking was that law schools were
spewing out so many graduates that the legal job market
could not absorb them. The final report of the Task Force
concluded that while not all graduates could find work in
law firms (especially the most prestigious ones), they did
find work. Graduates also went to work in non-legal and
non-law-related jobs in business, industry, government,
education, private associations, NGOs, and virtually
every other conceivable work environment. Every form
of human endeavor encounters legal issues, and lawyers,
whether they are practicing law or not, can address
those legal issues. And lawyers bring with them a skill
set that can be applied in a variety of different settings.
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What the Task Force found was that the job market could
absorb law school graduates — when there were fewer
law firm jobs, more lawyers pursued alternative careers;
and vice versa. One might argue that if you are not going
to practice law, why should you go to law school? The
answer is that a legal education provides training that
will give you an advantage in the job market — both in
getting the job and performing the job. What the Task
Force discovered in the 1970s remains true today.!

There is no evidence that people will stop coming
to law school, nor is there evidence that they should.
Statistics indicate that law school applications tend to
increase when the job markets for college graduates
decline. Moreover, human nature being what it is, no
one applying to law school actually believes that /e will
not find a job — and the best job for that matter. Every
1L knows that she will graduate at the top of the class,
become editor-in-chief of the law review and get the
best-paying job. This is not an argument against giving
applicants a true and accurate picture of what their job
opportunities really are; it is a suggestion that they will
come to law school in any event, because they want to
become lawyers.

This takes us back to law schools. What is their role
in the evolving business model for law firms? Does a
traditional three-to-four-year Socratic curriculum, which
teaches graduates to think like lawyers, suffice to prepare
law graduates for the realities of the world they will enter?
Have law schools become unsustainably expensive?

Law schools must change, just as law firms must
change. They must do a better job of preparing students
for the practice of law without sacrificing the traditional
benefits of legal education. They must find ways to
deliver legal education more cost-effectively. They must
serve as incubators for improving the practice of law,
and they must collaborate with practitioners in finding
answers to problems.

Interestingly, and unknown to most practitioners,
a great deal of rumination is going on behind the ivy-
covered walls of the nation’s law schools. The 2012 meeting
of the Association of American Law Schools (AALS) was
rife with programming that would have been considered
heresy only a decade ago. The American Bar Association
(ABA) Section of Legal Education and Admissions to
the Bar is undergoing a thorough re-examination of the
Standards for the Approval of Law School. Curricular
experimentation and reform is happening at all law
schools — even those most hidebound by tradition. Legal
educators are thinking about how legal education needs
to change and how to make it more affordable. Deans
and professors take seriously the criticisms that have
been leveled by critics of legal education. Law schools
are responding to the pressures of the marketplace, and
re-thinking historical dogma.

Just as it is with law firms, this process is not easy.
There is no broad consensus or clear path as to what the
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law school of the future will actually look like, just as
there is no certainty about what the law firm of the future
will look like. Like their counterparts in private practice,
however, academic lawyers are grappling with the issues.
Both practitioners and academics need to realize that
we are all in the same boat, and that we need to work
together to find workable models for the profession as
a whole. If lawyers do not find ways to improve legal
education, the quality and cost of legal services, access to
justice and public perception of the law, service providers
from outside the profession will marginalize the legal
profession in the business world, a possibility suggested
by Richard Susskind in his book The End of Lawyers?

The New York State Bar Association Task Force on the
Future of the Legal Profession addressed the questions
of legal education, law firm structure, billing practices,
technology and life-work balance in a report adopted
by the House of Delegates in April 2011. The Report led
to a resolution adopted by the ABA House of Delegates,
calling on law schools to produce more “practice-ready”
lawyers and, more recently, to change bar examination
requirements, which would, among other things, permit
law students to take more classes in legal skills than before.
Albany Law School is sponsoring a conference in March, in
Albany, on new teaching models in legal education.2 These
initiatives reflect similar efforts in a number of states and
professional organizations around the country.

Lawyers may not be able to change economic cycles,
alter global trends or shift societal mores and behavior.
Lawyers may not be able to see the future —even the short-
term future — with clarity. The fact that we cannot predict
or control what lies ahead, however, is no justification for
ignoring the future, for sticking our heads in the sand and
hoping that it will just go away. Futurists often talk about
alternative futures, suggesting that the “future” is not
some preordained path that humans are forced to follow.
Rather, the future comprises an infinite number of paths,
and humans have the power to influence some things,
which will determine the alternative future that comes
to pass. Evidence exists that global warming is real, but
there are things we can do to affect this trend. Lawyers
may not be able to control the economic cycle that drives
the market for legal jobs, but they can make structural
changes in the organizations where they work to survive
and thrive in good times and bad. Lawyers, whether they
work in law firms or law schools or other settings, can
anticipate change in a proactive way, rather than wait for
change to occur and then try to react. As a profession, we
need to talk more to other parts of the profession, and
listen to voices outside the law, in order to effectively
manage this change. u

1. See Munneke, Henslee and Wayne, Nonlegal Careers for Lawyers (ABA
2007), available at http:/ /www.ababooks.org.

2. Center for Excellence in Law Teaching at Albany Law School, March 29 —
30, 2012.
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BURDEN OF PROOF

Introduction

Last issue’s column discussed the
pre-Court of Appeals history of its
November 2011 decision in Cadichon
v. Facelle.! This column tackles two
particular elements of the Court’s
decision and a number of questions
these elements raise.

Case Resurrected
In this four to three decision,? the
majority, in an opinion written by
Judge Pigott, the Court of Appeals
reversed the trial court’s dismissal of
the plaintiff’s case, which had been
affirmed by the First Department:
Here, the action was apparently
“dismissed” on December 31, 2007.
But there is no order of dismissal
to that effect, as evidenced by the
parties” conduct in scheduling
depositions as if the case were
still active. Defendants point to the
stipulation, claiming that once the
plaintiffs failed to file their note
of issue, the trial court was within
its right to dismiss the action. It is
evident from the 90-day demand
and the dictates of CPLR 3216 that
the plaintiffs’ failure to comply
with the demand would “serve
as a basis” for the trial court, on
its own motion, to dismiss the
action. That is not what occurred
here; there is no evidence in the
record that the trial court made
a motion to dismiss the action in
this case, and it is apparent that
the case was dismissed based
upon plaintiffs’ failure to comply
with the May 3, 2007 stipulation
and 90-day demand in doing so.
Indeed, there was apparently no
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Not Neglected

“order” of the court dismissing the
case and, at best, only a ministerial
dismissal of the action without
benefit of further judicial review
even though the order provided
that it only “will serve as a basis for
the court on its own motion . ..” to
take further action.3

Who Dismissed the Case?
The majority concluded that there
was “only a ministerial dismissal of
the action without benefit of further
judicial review.” Unlike CPLR 3404
(dismissal of actions marked off the
trial calendar and not restored within
one year), where the statute makes the
dismissal mandatory and specifies that
the dismissal is a ministerial act not
requiring a court order,* CPLR 3216
states:

Where a party unreasonably

neglects to proceed generally in

an action or otherwise delays

in the prosecution thereof
against any party who may be
liable to a separate judgment, or
unreasonably fails to serve and
file a note of issue, the court, on
its own initiative or upon motion,
may dismiss the party’s pleading
on terms.5

* % o
No dismissal shall be directed
under any portion of subdivision
(a) of this rule and no court
initiative shall be taken . . .6
* % o

In the event that the party upon
whom is served the demand
specified in subdivision (b)(3) of
this rule fails to serve and file a
note of issue within such ninety
day period, the court may take

such initiative or grant such
motion unless the said party shows
justifiable excuse for the delay and
a good and meritorious cause of
action.”

Accordingly, dismissal of an action
is not required where a party fails
to comply with a 90-day notice, and
some action by the court is required.
The majority’s description of the
dismissal in Cadichon as “ministerial”
was disputed in the dissent written by

Judge Graffeo:8
The majority reinstates plaintiffs’
complaint based on their

conclusion that the purported
“administrative” dismissal of the
claim was erroneous because it
was not preceded by a motion on
notice — an argument that plaintiffs
have not asserted at any stage
of this proceeding. The majority
therefore decides this case on an
unpreserved issue that was never
raised in the parties’ submissions.?
Judge Graffeo further criticized
the majority decision’s focus on the
procedural issue:
The approach is also misguided
because the fact that the prior
dismissal was not preceded by
such a motion could not have had
any material effect on the rights of
the parties. If Supreme Court had
sua sponte initiated a motion on
notice to dismiss plaintiffs’ claim
based on failure to comply with
the 90-day demand as the majority
suggests should have occurred,
plaintiffs would still have had to
meet the CPLR 3216 standard in
order to avoid dismissal — the same
standard Supreme Court applied to



determine the motion to vacate the
order of dismissal. Since plaintiffs
failed to meet the statutory
standard (a conclusion that the
majority does not dispute), they
are not entitled to reinstatement of
their claim.10

Accordingly, the impact of Cadichon
may be limited to situations where the
dismissal is a ministerial act performed
by a clerk, and the majority’s language
suggesting that the court was required
to make a motion on notice, rather than
exercise, sua sponte, its power to dismiss
the action, should be approached with
caution.

What 90 Days?
Something that neither the majority
nor the dissent mentions is the fact
that the demand to file the note of
issue was served approximately 208
days before the deadline set for the
filing of the note of issue. Both the
majority and dissent accept that the
demand contained in the “so ordered”
stipulation was, in fact, a valid CPLR
3216 demand. However, CPLR 3216
does require that
[tlhe court or party seeking such
relief, as the case may be, shall
have served a written demand
by registered or certified mail
requiring the party against whom
such relief is sought to resume
prosecution of the action and
to serve and file a note of issue
within ninety days after receipt
of such demand, and further
stating that the default by the
party upon whom such notice is
served in complying with such
demand within said ninety day
period will serve as a basis for a
motion by the party serving said
demand for dismissal as against
him for unreasonably neglecting to
proceed.11
Where a CPLR 3216 demand
contained in a Compliance Conference
Order is served less than 90 days
before the date set forth in the demand
for the filing of the note of issue, the
demand has been held to be invalid.
“The compliance conference order

dated January 7, 2003, could not be
deemed a 90-day demand pursuant to
CPLR 3216 because it gave the plaintiff
only 87 days within which to file the
note of issue.”12

The Court of Appeals has held
that courts do not possess an inherent
power to dismiss actions for failure
to prosecute, and that the service of
a CPLR 3216 demand is a condition
precedent to a dismissal on this basis:

[The court] erred in granting the

ex parte motions to dismiss on

the grounds of “gross laches”
to prosecute. The
procedural device of dismissing

or failure

a petition for failure to prosecute
is a legislative creation, not a part
of a court’s inherent power. Thus,
the conceded failure of respondent
or the court to afford petitioners
adequate written notice constitutes
a failure of a condition precedent to
the dismissal.13

However, there is also authority
that a 90-day notice served by a party,
which does not provide the requisite
90-day notice, may serve as the basis
for a motion to dismiss for want of
prosecution where the motion is
not made until more than 90 days
following the service of the demand
has passed:

The history of this action, since

its commencement in September

of 1983, is one of inactivity upon

the part of the plaintiffs in the

prosecution of their claims to
recover damages for injury to
property.  Sporadic
settlement negotiations terminated
in May of 1985. On or about
August 1, 1985, the plaintiffs were

personal

served with a demand, pursuant
to CPLR 3216, which required
them to serve and file a note of
issue within 45 days of receipt of
the demand, rather than within
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the statutorily mandated 90-day
period. On or about October
18, 1985, a motion was made to
dismiss the action for failure to
prosecute and the plaintiffs cross-
moved for leave to serve a late
reply to certain counterclaims and
for examinations before trial of the
defendants.
By order dated December 9, 1985,
the Supreme Court correctly
denied the motion to dismiss for
failure to prosecute. While the
erroneously designated 45-day
demand is an irregularity that
may be disregarded where the
defendants wait 90 days after the
plaintiffs” receipt of the demand
before moving to dismiss the
action for failure to prosecute, here,
the motion to dismiss was served
before expiration of the requisite
90-day period. Consequently,
the court lacked jurisdiction to
entertain the motion.!4
Thus, strict compliance with this
condition of a CPLR 3216 dismissal has
not always been strictly construed.1?
In Cadichon, of course, the issue
is not insufficient time under 3216,
but time well in excess of the 90 days
set forth in the statute. There is no
discernible 90-day period in the order,
although it may have been roughly
calculated from the date in the “so

NYSBABOOKS

ordered” stipulation on which the
last act of discovery, the deposition
of representatives of the two hospital
defendants, was to be completed, 128
days before the deadline set for filing
the note of issue.

Given that the majority and the
dissent in Cadichon do not question
the validity of the demand as a CPLR
3216 demand, it appears well settled
that the 90-day requirement, at least
in a demand served by the court, is
merely a minimum time period and
does not establish the final date by
which calendaring must occur.

This raises the question, however, of
how far in advance a 90-day notice may
be served by a court. Could the court,
for example, include a CPLR 3216
demand in a Preliminary Conference
Order, setting as the deadline for filing
the Note of Issue the date established
under the Differentiated Case Manage-
ment rules for the completion of
discovery, even though that deadline
can be as long as 15 months? And to the
extent that the service of the demand is
designed, in part, to focus the attention
of a party (almost always the plaintiff),
not to neglect the prosecution of the
action, how is that goal achieved with
service of the demand at the outset of
the litigation, before any neglect may
have occurred?

Conclusion

The next column will discuss the
steps to be taken to both enforce,
and defend against, a dismissal under
CPLR 3216. [ |

1. 18 N.Y.3d 230 (2011).

2. Id. Chief Judge Lippman and Judges Ciparick
and Jones joined in the opinion.

3. Id

4. “A case in the supreme court or a county
court marked “off” or struck from the calendar
or unanswered on a clerk’s calendar call, and
not restored within one year thereafter, shall

be deemed abandoned and shall be dismissed
without costs for neglect to prosecute. The clerk
shall make an appropriate entry without the
necessity of an order.” CPLR 3404.

5. CPLR 3216(a).

6. CPLR 3216(b).

7. CPLR 3216(e).

8. Cadichon, 18 N.Y.3d 230. The dissenting
opinion was joined by Judges Read and Smith.

9. Id.
10. Id.
11. CPLR 3216(b)(3).

12. Delgado v. N.Y. City Hous. Auth., 21 A.D.3d 522
(2d Dep’t 2005).

13. Airmont Homes, Inc. v. Ramapo, 69 N.Y.2d 901
(1987) (citations omitted).

14. Lyons v. Butler, 134 A.D.2d 576 (2d Dep’t 1987)
(citations omitted).

15. There is also trial-level authority excusing

the failure to comply with the requirement

that mailing a CPLR 3216 demand be done by
registered or certified mail. Secreto v. I.B.M., 194
Misc. 2d 512 (Sup. Ct., Dutchess Co. 2003) (service
by Federal Express permitted).
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s the legal marketplace slowly recovers from
Awhat economists called the deepest recession

since the 1930s, lawyers are taking stock of their
prospects and moving forward. Lawyers remain nervous
about the road ahead, as they try to forge a path that
will lead to better times. Looking back at 2009 and 2010,
we can now assess the damage caused by the economic
storm that hit the United States generally and the legal
profession specifically. Here are some observations on
the Great Recession, which may help on the road to
recovery:

1. The firms hardest hit were the “money-center”
and transactional firms in New York, Boston, San
Francisco, London, etc. Long-standing clients like
Bear Stearns and Lehman Brothers evaporated.
Other banks teetered on the brink. Deal flows dried
up. Institutional investors fled to the safety of cash.

2. Normally, in a recession, business in litigation and
work-out groups tends to rise sharply, but this
didn’t happen until just recently. To be sure, there
were firms that profited from the Bernie Madoff and
Marc Dreier scandals, but that was a drop in the
bucket. Businesses and investors were holding onto
cash. Litigation is expensive, so they delayed taking
action. The old reliable litigation piston failed to fire
on schedule.

3. Some commercial real estate projects that already
had funding finished up. Cluster residential
development shifted to rental strategies rather than
take big losses in a depressed housing market. No

Peter A. GiuLiani (pgiuliani@smocklawfirmconsultants.com) is a Partner
in the Weston, CT, office of Smock Law Firm Consultants.

The Long
and Winding
Road Ahead

By Peter A. Giuliani

new development emerged. Real estate departments
across the country nose-dived.
4. The only firms that saw little fall-off in business
were those whose practices were “Main Street”
and not “Wall Street.” Texas didn’t even know we
were in a recession. Cities in the heartland and
southeastern United States weathered the storm
just fine. Not surprisingly, the biggest gains were
among DC-based firms. Also largely unaffected
were the mid-sized firms (50 to 100 lawyers), which
had diverse client rosters and much more modest
overhead than their “Big City” cousins.
5. Like Texas, the plaintiffs” personal-injury bar — not
an inconsequential segment of the legal marketplace —
did just fine throughout this recession. People
still get physically injured during an economic
downturn. More important, the opportunities to
form and certify classes of investors who suffer
economic injury in a market sell-off multiply at
warp speed in a downturn. Just check your mailbox.
If one were to sum up what happened, one would
have to conclude that BigLaw — and the law schools that
feed the behemoths — took it on the chin, while the vast
majority of smaller firms did just fine and, in some cases,
were able to shop for bargains. Remember, there are a
whole lot more lawyers practicing at very high levels
outside the AmLaw 200 than those practicing in it. So,
the impact of the Great Recession on the overall legal
profession was not as bad as reported by the press, which
typically focuses on BigLaw. (We suspected this was the
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case, and we have confirmed it through interviews with
our clients and contacts across the country.)

Nevertheless, all law firms reacted to the Great
Recession. First, they cut support staff. Then they fired
and reduced hiring of associates. Finally, they started
culling the herd among partners, either through forced
retirements, de-equitizations or outright terminations.
Many will admit that the Great Recession offered “cover”
for them to take actions that they might have deferred
had not the fear of falling profits — and the potential loss
of key rainmakers — stiffened their spines. It is interesting
to note that, while associate lateral hiring dried up during
the recession, firms’ appetites for lateral-partner hires
remained strong.

market. There is a growing realization that lawyers and
law firms should be paid based on the value received from
their services, not on the cost of providing the services. The
competitive edge among law firms in the future will go to
those who develop truly different and distinctive ways of
delivering legal services. Those who succeed will have to
demonstrate that they know how to manage the work they
are hired to do. A host of “non-legal” skills are becoming
critical competitive factors: staying within budgets and/
or fee caps, keeping matters moving to conclusion and
on schedule, managing client communications, offering
a blend of legal and business acumen, and facilitating a
successful result. In short, if you stay with “business as
usual” you're likely to get kicked off the island.

BigLaw — and the law schools that feed the behemoths — took it
on the chin, while the vast majority of smaller firms did just fine.

This last year, 2011, was one of modest recovery in the
legal profession, coupled with a re-thinking of the overall
law-firm business model. Jobs in law firms are still down
across the board, but they seem to be slowly coming back.
It is often instructive to read the local job postings to see
what kind of people are in demand. In 2009, there were
almost no job postings in Connecticut and much of New
York State. In 2010, we saw increased interest in hiring
litigation associates and paralegals. Finally, in 2011, we
started to see ads for real estate, corporate, estates and
trusts, and other non-litigation areas of practice. These
are all positive signs of a rebound in business.

What about law-school recruiting? A recent gathering
of managing partners took up the issue of hiring and the
traditional law-firm business model. The preface of the
discussion ran something like this: “Every time law firms
come through a rough economic patch, they seem to revert
to their old habits when it comes to recruiting and hiring
— staff up with lots of newly minted grads and weed them
out through attrition over a three-year period. We have
just come through one of the roughest patches in history.
Are we going to do things differently, or are we going to
stick with Einstein’s definition of insanity, repeating the
old patterns and expecting a different result?”

Clients” expectations are changing. First, there is
growing discontent with hourly fee arrangements -
although not as much as one might expect. We all
know that open-ended hourly fee arrangements promote
inefficiency and create uncertainty in clients’ budgets.
But, do we have the will to tackle the issue and come
up with innovative ways to manage legal work more
efficiently and with greater accountability? We’ve been
talking about alternative fees for more than 25 years. It’s
time we did something.

Second, there is the shift to a buyers’ market for legal
services — at least in the business law segment of the
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We are thus caught between a rock, i.e., needing
to adapt to changing client expectations while still
remaining competitive, and a hard place, i.e., needing
to attract and retain high-quality talent without going
broke. Law firms compete in two markets: the market
for clients and the market for talent. The old ways don’t
work anymore in either market. The road ahead will be
longer and harder than we have imagined, but it is still
a journey we must make, if the legal profession is to
recover from the Great Recession.

In closing, I offer some questions for readers to
consider. Some are rhetorical challenges; others point to
solutions.

1. Are firms really going to change their business
models, as they emerge from the Great Recession?
Will we slip back into old habits or adapt to the
changing market?

Of late, we have been meeting a fairly large number
of younger law partners who think the world is ready
for innovation. These people are mostly working in
smaller firms and are somewhat immune to the BigLaw
herd instinct. Imagine a future in which lawyers are
paid for being efficient, rather than for racking up hours.
Imagine true “value billing,” in which the lawyer and
client negotiate a fee target or work parameters before
commencing work. Imagine a world in which lawyers are
trained in project management and actually manage their
work to achieve predetermined budgets and standards.
2. What are the pressures that make adaptation

difficult? What should we do to overcome those
pressures? How do we encourage innovation in
a profession that seems bound to precedent and
herd behavior?

Take associate salaries, for example. In the world
of BiglLaw, the base salary for new grads is set by an
oligopoly of New York and West Coast law firms. Once



the pay is set, other firms have to choose between

matching the “going rate” or being viewed as a second-

rate law firm. Eventually most choose to follow the herd,
even if the herd is a bunch of lemmings going for a swim.

While this is all going on, law schools are turning out
thousands of new lawyers who would never be courted
by the BigLaw elite. One Louisiana firm reported that it
can get really good Tulane Law School graduates to work
in “apprentice” programs for two years at a rate of about
$50,000 per year. Most legal markets have a market glut
and the “market-clearing price” is dropping fast.

By all observations, BigLaw starting salaries will
probably stay flat for a while. Yet, they were already
quite high in 2007/2008. What we need are a few BigLaw
innovators who are willing to break with the herd. A few
large firms, like Drinker Biddle, are experimenting with
their own apprenticeship programs in which new grads
are hired at drastically reduced salaries and spend most
of their first two years in a kind of lawyer “boot camp,”
where they learn from experienced partners how to
practice law. They are not expected to bill hours. They are
expected to master the practical aspects of law practice
so that they are “battle hardened” by the time the firm is
ready to charge clients for their services.

This is the kind of really innovative thinking and risk
taking the profession needs.

3. What do law schools need to do to turn out a more
“user-friendly” product? What is missing from the
traditional legal education curriculum?

OK. Even the New York Times and the Wall Street
Journal have weighed in on this question. What's
missing? Anything and everything having to do with
the practical aspects of delivering legal service. “Elite”
law schools scoff at the idea of offering practical
courses. That said, true innovators, like Pace University
Law School in New York and Quinnipiac Law School in
Connecticut, are offering practice management courses.
Law schools need to teach skills like time and stress
management, effective delegation and supervision,
project and work-flow management, basic business and
financial understanding, client communications and
management of client expectations — the list goes on
and on. By imparting these career skills to law students,
law schools will be able to offer more value through
their graduates, saving the law firms themselves from
having to finance this “donut hole” in the law grads’
education.

4. Is there room for alternative career paths? Does
everyone have to aspire to become an equity
partner? Can we accommodate different personal
goals?

In many larger firms, the new leverage model seems
to be one-third equity partners, one-third non-equity
partners and one-third associates. It used to be two or
three associates per equity partner. The new model reflects
a number of recent trends in the population of the legal

profession. First, there are probably now more female
lawyers than male lawyers. Second, many new lawyers
who are married are married to other professionals —
many of them also lawyers. Third, male professionals
are showing increasing interest in participating in child
rearing. Fourth, with both spouses employed in the
professional work force, the household income of many
professional families is quite comfortable. The end result
is a growing number of lawyers who are content to
practice law without aiming for the “brass ring” of equity
partnership.

Law firms need to recognize this reality and structure
positions in which younger lawyers (male and female)
can find their level, do high-quality work, have
rewarding and fulfilling lives, and not be burdened
by the enormous commitment required to make it to
equity partner “on-track.” It is reasonable to predict that
non-equity status will become more the norm than the
exception. The real challenge will be to define what a
rewarding career as a non-equity partner looks like. What
are the expectations? What role do non-equity partners
play? How do we present them to clients? How do we
compensate them fairly for their contributions (certainly
not by lockstep compensation)?

5. Is “equity” a lifetime commitment, like tenure?
How do we do a better job of managing “end-of-
career” issues?

Many law firms have reasonably well defined
standards for what it takes to become an equity partner,
and a few do a good job communicating those standards
to their younger people. The real problem is that very few
continue to apply those — or stricter — standards when it
comes to sustaining equity-partner status. Going forward,
lifetime tenure for equity partners will become a relic of
the past, like seniority-driven lockstep compensation,
unfunded defined-benefit pensions for equity partners
and mandatory retirement. Becoming a partner will be
tough. Staying a partner will also be tough.

This isn’t to suggest that, in the future, law partners
won't help each other through rough patches, carry
people whose practices are in transition, and otherwise
behave like co-owners of a business who share common
goals a mutual respect. It is to suggest that performance
evaluation and peer review will have an important role
to play in determining who gets to be and stay an equity
partner.

The road ahead is changing. Market forces are seeing to
that. Law firms can choose to adapt and foster innovation,
or they can opt for maintaining the status quo and staying
with the herd. Innovators will prosper. The weakest in the
herd will fall prey, a lucky few will be able to make the
status quo work and the rest will merely get by. u
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Winning Legal Business
From Small and Mid-Sized

Companies

By Silvia Hodges

dynamic in the lawyer-client relationship. In-house

counsel who once had free rein to hire outside
counsel are increasingly being made accountable for legal
spending and are increasingly expected to budget legal
expenses. In addition, a growing number of companies
bring in procurement or sourcing professionals to help
evaluate providers of legal services and negotiate a good
deal for their employers. Law firms fiercely compete
with each other, and legal process outsourcing (LPO)
firms increasingly take work away from traditional law
firms. Truth be told, winning business from Fortune 500
companies, or large companies in general, has never been
more difficult than today.

Three years of cost cutting have created a new
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More Clients Are Out There Than You'd Think

While this may sound rather depressing, large companies
make up 0.31% of the market. Most law firm marketing
and business development focuses on this sliver of the
market, on companies with 500 or more employees.

Sivia Hopges, Ph.D. (hodges@silviahodges.com) teaches marketing

and management at Fordham Law School in New York City. She is the
author of Winning Legal Business From Medium-Sized Companies (ARK,
2011), which is based on a multi-year study. As a speaker, researcher, and
consultant, she focuses on how clients buy legal services, in particular
medium-sized companies, and the cross-cultural and international
challenges faced by law firms.




Few law firms have dedicated marketing and business
development strategies targeting the 99.69% of all
corporate clients in the United States (or 5,911,663 small
or medium-sized companies compared to 18,469 large
companies, according to the latest government census
datal). Many law firms overlook small and medium-sized
companies, even though these organizations have great
economic impact. They employ 49.37% of all employees
and pay 43.45% of payroll in the United States. They have
legal problems and meeting their needs can potentially
become the economic “bread and butter” for many law
firms.

Small and medium-sized companies are interesting
clients for a number of other reasons as well. Through
law firm mergers and individual lateral mobility, larger
firms are increasingly conflicted out of representing large
companies. Larger in-house legal departments mean that
less work goes to outside counsel. Large companies were
also the first to embrace LPO as an alternative for low-
stakes work. In an ever more competitive marketplace,
law firms today compete not only with other law firms,

medium-sized companies, and medium-sized companies
are content with the type and depth of information they
get, particularly considering the lower price. Law firms
should consider which legal problems necessitate tailor-
made solutions, and which do not. Law firms should
analyze the legal process by separating legal services
into segments, including paralegal and research needs,
determining which can and should be commoditized —and
hence offered less expensively. (Corporate procurement
professionals in large companies have “unbundled” legal
services in the past few years to rein in legal costs and
created sourcing strategies for each individual segment.)
Small and medium-sized company clients will appreciate
law firms that pro-actively approach them and suggest
ways to save money through unbundling and seeking
more efficient solutions.

Predictability

In addition to pure cost savings, medium-sized company
clients want realistic cost estimates; they disapprove of
billing surprises. The ability to predict and manage cost

Firms should focus their marketing efforts on raising awareness
about when legal advice is needed, educating medium-sized
company clients about the value consultation with an attorney
can add and the potential risks of “self-made solutions.”

but also with other professional service providers as
well as associations, banks and insurance companies.
In addition, a range of online and offline programs and
systems are available to clients at a much lower price,
thus reducing the amount of legal services bought from
traditional law firms.

Yet, this situation is much less bleak with medium-
sized companies. Most medium-sized companies don’t
employ in-house lawyers, and they don’t currently turn
to LPO firms.

Competitive Edge

To develop the competitive edge essential for long-term
success, law firms need to thoroughly understand the
decision-making process that medium-sized companies
use when buying legal services.

Unbundled Services

For starters, law firms and lawyers often emphasize the
aspect of tailored solutions; yet, medium-sized companies
place little emphasis on that. They welcome the idea of
more efficiency in the provision of legal services, which
they see as a consequence of commoditization, with
cost savings being passed on to clients. Packaged legal
solutions make business sense for decision makers in

is therefore one of the most important skills for law firms
working with medium-sized companies. Good service
and added value for these clients means hiring attorneys
who act proactively, keep their clients informed, suggest
solutions and invest time in further developing and
intensifying the client-provider relationship. The ideal
lawyer for a medium-sized company is one who is
able to make judgment calls, in the sense of whether
a legal action is likely to make commercial sense, and
who understands the larger business context in which
decision makers in medium-sized companies work. Their
ideal lawyer not only solves the clients’ legal problems,
but also helps them run their business better, such as by
helping improve processes. Information is ubiquitous,
commercial judgment is not.

Understanding

Lawyers need to understand exactly what clients want,
because that can be very different from what lawyers
perceive to be important. Generally speaking, small
and medium-sized companies want their lawyers to be
problem-solvers, not provocateurs; they want creativity
in finding business solutions, not narrow legal solutions;
they want their lawyers to have knowledge of business
generally and their industry specifically, not just legal
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knowledge. And they do not want law firms using
inexperienced lawyers to handle their work or to pay law
firms to train inexperienced lawyers.

Lawyers need to reach agreement with their clients
on objectives and strategies before starting work on a
project. Lawyers have been criticized that

[m]any outside counsel believe that every project
deserves a Cadillac solution. They will leave no stone
unturned, they will dot every “i” cross every “t,” and
make every argument that can be made up to the
Supreme Court. They also will charge you for every
stone turned, every “i” dotted, every “t” crossed,
and every argument made. Sometimes this approach
aligns with your needs. But, if you prefer a more cost-
conscious, focused approach, or if you want counsel
to pursue alternative dispute resolution rather than
litigation, you need to communicate your desires and
reach agreement on objectives and strategies at the

outset.?

”

Marketing
Decision makers in small and medium-sized companies
are accustomed to making complex organizational
purchases and do not consider purchasing legal services
significantly more complicated, riskier or more difficult
than purchasing materials. Typically, these companies
initially look at objective factors (which firms are capable
of doing the work), then consider subjective/emotional
factors (which firms and lawyers would they prefer to
work with). They initially assess the professional issue in
a wider business context regarding the value proposition
sought, and choose the appropriate “tier” of firm. Rather
than individual law firm “brands,” these tiers are the
brands. This means rather than attempting to brand the
firm as a way to differentiate itself in the marketplace,
“brand positioning” within one of the tiers is imperative.
As the competition is mainly within the tiers, this must be
addressed by marketing — more than it is perhaps today.
Since medium-sized companies do not tend to
immediately turn to lawyers, firms should focus their
marketing efforts on raising awareness about when legal
advice is needed, educating medium-sized company

clients about the value consultation with an attorney
can add and the potential risks of “self-made solutions.”
What will it cost the medium-sized company if its
principals do not consult a lawyer?

Decision makers in medium-sized companies also
typically differ from managers in large companies in
regard to their independence and job security. Managers
normally have to report within their hierarchy and justify
their decisions; hence, they have less independence in
their choice. At the same time, they are more likely to have
a personal working relationship with those they report
to and can make decisions consistent with expectations
and company goals. Decision makers in medium-sized
companies in their role of entrepreneur/owner or chief
executive officer (CEO), on the other hand, have final
decision-making power with less or no need to report
to a superior and justify their choices. This may lead
to different choices in regard to benefits such as brand
and security. Not having to be concerned with “looking
good to their superiors,” nor having to legitimize their
choice of a professional services firm, decision makers in
medium-sized companies are less likely to feel the need
to choose the “safety brand.”

Although this advice applies to all law firms, large and
small alike, smaller firms may be particularly interested
in this market segment. This is an opportunity that
smaller or medium-sized law firms should not miss. It
might seem counterintuitive to think that smaller law firms
could increase their business in this highly competitive
environment, when their competitors are well-financed
large law firms and LPO firms. Yet, this may be precisely
the time for small and medium-sized law firms to gain a
larger share of the market, because corporate clients are
looking for cost-effective alternatives to the firms they have
traditionally hired. Especially in smaller matters, smaller
firms can make a case that they deserve to be retained. M

1.

2. Lynn D. Krauss, I Bought the Law: Purchasing Legal and Other Professional
Services, 84th Annual International Conference Proceedings — 1999, Institute
for Supply Management, http:/ /www.ism.ws/pubs/proceedings/
confproceedingsdetail.cfm?ItemNumber=11168.

http:/ /www.census.gov/econ/smallbus.html.
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Strategies for Planning a
Retreat: A Case Study

By Joel A. Rose

Introduction

This article addresses a topic that is relevant to firms of
all sizes and practice concentrations. The firm described
in the example consists of 42 lawyers, but the same
principles apply both to much larger and smaller firms.
In large firms, the retreat may include only the partners
or a subset of partners, such as a management committee,
or practice group leaders. In a small firm or solo practice,
support staff might be included in the retreat. This article
suggests using a consultant, but the facilitator could
also be an individual who is not a law firm consultant.
Some firms try to conduct the retreat using an internal
facilitator, but this almost never works, because someone
who has a stake in the outcome of discussions cannot
serve as an impartial voice.

Why a Retreat?

Law firm retreats are a management tool that can be
used in a variety of ways. Some firms use this forum as
an opportunity to review trends and developments in
the firm’s practice areas, and to present objectives and
economic projections for the future. Other firms may
schedule a retreat in order to address specific issues
in an effort to build consensus among their members.
Oftentimes the retreat is prompted by a problem. More
than likely this takes the form of a less-than-desirable turn
of events involving firm economics which, ultimately,
may be tied to the management of substantive practice
areas and/or methods of firm governance and systems
for profit distribution. The results to be achieved are
thus determined by the set of circumstances that prompt
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the retreat in the first place. If the firm is experiencing a
downturn in net profits, then the goal for the retreat is to
determine why this is happening and what to do about
it. The following case study describes the experiences of
one such firm.

The Firm

A firm of 42 lawyers (24 partners and 18 associates) was in
serious straits. During the past five years it had expanded
its practice by acquiring five lateral partners and four
associates, and had also opened a satellite office located
in another city within the same state. From a financial
perspective, this office was breaking even, which at
best, garnered an ambivalent response from the firm’s
partners. The firm’s gross revenue had in fact increased
over the past three years, but net profits were sinking
while expenses were rising, and the partners” draws had
stagnated and, in some cases, declined.

The troops were rumbling. Morale was poor, and the
factions were drawing into camps divided more or less
along the lines of “us vs. them,” such as the branch vs.
the office, senior partners vs. younger ones, litigators
vs. transactional attorneys, etc. The executive committee

JoeL A. RosE (jrose63827@aol.com) is a certified management
consultant and president of Joel A. Rose & Associates, Inc.,
Management Consultants to Law Offices, in Cherry Hill, N.J. Their
website is www.joelarose.com.




knew it had to act quickly in order to rally the firm and
prevent an escalation of the crisis.

Planning the Retreat

To mobilize its resources, the firm appointed a retreat
planning committee that consisted of five partners and
the firm’s administrator. It also elected to engage the
services of an outside consultant. The partners who had
been selected to serve on the committee were drawn from
the various age groups of the partners and represented
the firm’s major practice areas, including a representative
from the branch office.

This decision was politically expedient and critical to
the success of the retreat. By involving a broader range
of partners in the planning process, drawing in the
various factions that were threatening to splinter the firm,
management hoped to build a basis for consensus. The use
of a consultant was deemed necessary to avoid charges
that the executive committee had lost its objectivity in
managing the firm and was serving its own interests, not
the firm’s.

Developing Topics for Discussion

The consultant met with the members of the retreat
planning committee to discuss the proposed objectives
for the retreat. In addition to formulating a strategic plan
for the firm, the committee also wanted to use the retreat
as a method of encouraging the partners to relate to one
another on a personal level, not only as lawyers. During
the course of individual interviews with members of the
retreat planning committee, the consultant identified the
issues that had to be dealt with at the retreat. The final
selection of topics was achieved with the consensus of the
committee; it included the following areas:

* Improve overall profitability by developing an
economic plan for the firm and its branch offices for
the next three to five years.

e Increase the number of billable hours of partners,
associates and paralegals.

* Improve the management of practice groups,
including work assignment, quality control and
training, and smooth the peaks and valleys of
attorney workloads.

* Improve the communications between partners
and associates in the firm and between the firm
and the branch office, including a review of policy
concerning organizational assignments.

e Step up lawyer recruitment to improve the quality
and number of associates.

* And, improve the plan for marketing and providing
legal services.

Discussion Guide

The next phase involved the development and preparation
of a retreat planning discussion guide that served as the
agenda during personal and confidential interviews

between the partners and the consultant. Because of the
issues involved, the firm elected to limit the interviews
to its partners. The objective of the interviews was to
obtain the attorneys’ opinions and assessment of firm
culture, economics, governance and growth; practice

The committee wanted to use the
retreat to encourage the partners
to relate to one another on a
personal level, not only as lawyers.

management, marketing and development; and their
personal and economic goals and relationships with each
other.

The interviews were quite extensive and detailed. Yes,
it did take time. Yes, there was resistance and grumbling.
However, for this particular firm it was a means of
drawing all of the partners into the planning process. The
following is a sample of the kind of questions that were
addressed during the interviews:

Goals and Culture

1. Identify general goals for the firm, in order of
importance to you.

2. Suggest steps the firm should take to ensure its
future.

3. Identify and rank personal and professional
objectives.

4. Assess the firm'’s culture and the professional and
personal environment.

5. Describe your current satisfaction with, and major
complaints about, the firm.

Firm Governance

1. Evaluate the current methods used for
determination and implementation of policy.

2. Describe the present form of governance — and your
level of satisfaction and suggested changes.

3. Assess the effectiveness of the firm’s management
organization and structure — Executive Committee,
Managing Partner, Practice Development
Committee, Planning Committee, Associate
Recruiting and Development Committee,
Compensation Committee, Director of
Administration, etc.

Firm Growth (Contraction)

1. Assess your satisfaction with the firm’s rate of
growth over the past three years. Suggested growth
rate for the next five years?

2. Evaluate the current ratio of associates to partners.
What do you suggest?
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3. Evaluate the utilization of paralegals by specific
practice area.

4. Should the firm retain its branch office? Establish
new offices? Where? Why? Should they be self-
sustaining from the start, or should the firm risk
additional seed money?

5. Describe the capability of the firm to meet its future
needs within existing practice areas. Which areas
need improvement?

Partner/Associate Relationships

1. Should the firm create a class of non-equity partners?

2. Should the firm establish a classification of
“permanent non-equity” partner?

3. Analyze the criteria for elevating associates to
equity partner status. Discuss whether these criteria
are satisfactory for the firm’s future.

4. Suggest ways the relationship between partners and
associates could be improved.

Marketing and Practice Development

1. Evaluate the practice development activities of the
firm by specific practice areas, in the branch office
and by individual attorneys.

2. Analyze the volume and categories of work you
have performed for the firm’s clients over the past
three years. Do you foresee any changes?

3. Identify the trends affecting clients and their
industries that may alter the firm’s relationship
with, and volume of work for, its clients.

4. Identify the opportunities for future growth for the
branch office and substantive practice areas.

5. Identify the kind of legal work that should be
emphasized or de-emphasized over the next three to
five years.

6. Provide recommendations for developing new
business from former, current and potential clients.

Interestingly enough, the interviews had revealed that
there was more common ground between the dissenting
factions than had been apparent previously. One of the

The format for the retreat was based upon one of the primary goals
stressed by the planning committee, namely the importance of having all
of the partners participate in the discussions.

Firm Economics

1. Discuss your satisfaction with the firm’s gross
revenue and net profit.

2. Are you satisfied with your annual cash
compensation?

3. Should the firm set requirements for annual billable
hours? Suggest the number of hours that should
be recorded, both billable and nonbillable, on
an annual basis by senior, mid-level, and junior
partners and associates and paralegals (by category).

4. Recommend methods for improving the firm’s
economics.

Practice Management

1. Evaluate the current organization of practice
groups and interaction between offices. Provide
recommendations for improvement.

2. Assess the effectiveness and performance of the
practice area heads in terms of work assignments,
meetings and other communications, training,
review of status of files, quality control, plan for
practice development and methods to encourage
cross-selling services of other practice areas.

3. Assess the relationships between the administrative
partners and the heads of practice areas.

4. Evaluate the practice areas (including the branch
office) and the production of legal work in a timely
and profitable manner - that is, staffing, quality and
balance of expertise, etc.
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questions requested that the partners state a purpose for
the retreat. Their answers were in line with the initial
proposals submitted by the retreat planning committee
and included the following points:

e Establish and reinforce open and honest
communications among the members of the
management committee, department heads,
partners and associates.

¢ Enable the consultant to provide an objective
opinion about the firm’s management, financial
assets and operations.

* Determine long-range goals and develop plans for
future growth.

* Encourage partners to coalesce and integrate their
activities in an effort to build “firmness” and
improve their morale.

e Establish a structure for the departments and
various sections that will provide effective and
efficient means for producing the work and
alleviating imbalances in the workload.

The Agenda

Once the salient points raised by the partners in the

interviews were reviewed against the proposals submitted

by the retreat planning committee, the consultant was

able to develop an agenda for the meeting. The topics to

be covered were narrowed to the following:

1. acomparative financial report on the firm'’s
economics;
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long-range financial projections;

3. firm administration and practice management in
light of the role, accountability and authority of the
partners;

4. setting firm objectives for the next three years; and

5. determining and administering the partner
compensation plan.

Because of the number of partners involved and the
volume of work to be accomplished, the retreat was
planned for two days at a facility away from the office.
The site selected was a conference center with facilities to
provide the partners an opportunity to get to know one
another on a different level. The planning committee felt
that by socializing, the partners could personalize their
relationships and begin to understand and appreciate
each other in a more positive light.

The Retreat

The format for the retreat was based upon one of the
primary goals stressed by the planning committee, namely
the importance of having all of the partners participate in
the discussions. This involved an initial presentation by
the consultant that included a summary of the interview
results and a discussion about the consultant’s experience
and knowledge about the management practices followed
by other financially and professionally successful firms
on each of the major subject areas.

Because economics had ostensibly initiated and
tumbled the firm to the door of the retreat, it was
strategically important to begin with the current state of
affairs. The point was twofold: First, the financial data
underscored and reinforced the general feeling that things
were not as sound as they might be. Second, it established
a concrete starting point from which the partners could
begin to see their way clear to plan for the future.

The other discussion topics were spread out over the
next day and a half. Although the meeting could have
been shortened by about half a day, the planners wanted
to permit some time for social activities in between the
sessions. Pointedly, the retreat concluded on the same
topic that had prompted it at the start. The subject was
economics, or formulating a compensation plan.

Did the Retreat Work?

Most assuredly! Much of the work was done in the
preliminary preparatory stage. The retreat planning
committee and the firm’s administrator, together with
the consultant, proposed the topics and prepared the
agenda. The workbook and syllabus were published
and distributed to the partners prior to the retreat. It
included the overall agenda and workshop discussion
outlines on each of the topics; the firm’s financial data
and analysis; and the survey results and composite of
partners’ comments (edited to preserve confidentiality). In
addition to providing information, the handout material
functioned as a tool in preparing all the participants,

both leaders and attorneys, for their role at the retreat.
The administrator had investigated the retreat facility to
review the meeting space, accommodations, food, service,
available activities and ease for travel. Since this was to
be a working meeting, the committee decided to limit
attendance to partners and exclude spouses or guests.

In conducting the retreat, the consultant stressed the
main rule: Nobody was to impede another’s effort to
express their view. No personal attacks of any kind. Any
negative comment or criticism was to be balanced by a
suggested remedy. If a topic under discussion could not be
reasonably resolved within the allotted time, it was to be
referred to a specific committee or individual for further
study. In the course of proposing alternative actions and
solutions, the partners were charged with formulating
timetables and assigning partner accountability for the
work to be performed. There were a few tense moments
when several partners had to be reminded of the rules of
conduct. They were quickly rerouted, and the proceedings
moved along with due regard for the scheduled agenda.

During the concluding remarks, the emphasis was
on follow-up. While the reviews following the retreat
were very positive, the post-retreat activities would
tell the real story. The retreat planning committee had
one final task, and it was a big one. This task involved
assuming the role of overseer and making certain that
a transcript of the retreat proceedings was prepared for
review by the committee; arranging for publication and
distribution of the notes to the partners; establishing a
procedure to follow up on the committees/individuals
designated with specific assignments, as reported in
the notes; determining the timetable for reporting on
the status of action plans; recommending action plans;
implementing programs; appraising the results; and
beginning to consider plans for next year’s retreat before a
crisis forced the issue. |

"The new phone system automatically
shuts down if someone says we owe
them money."

NYSBA Journal | February 2012 | 29



By Devika Kewalramani

hen a law firm acquires a lateral hire who
Whas been at a firm representing an adversary,
the law firm becomes presumptively disquali-
fied from continuing the representation opposing the
adversary represented by the lateral hire’s old firm. The
presumption can be overcome by, among other things,

instituting an “ethical screen” designed to insulate the
new hire from the conflicting representation.

The key part of the ethical screen is keeping the new hire
from divulging confidences of the old client to the new
firm. However, the courts also consider whether the new
hire has been adequately insulated from the documents
relating to the representation at the new firm. Although
there is no reason in the abstract that the new hire should
be isolated from the new firm’s documents as long as the
new hire does not disclose the old client’s confidences
or participate in the case, the reality is that full isolation
makes it easier for the court to conclude that the new hire
is indeed not improperly participating in the case. Also,
the courts have expressed concern in these cases about
the appearance, as well as the reality, of impropriety.
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There was a time when locked file cabinets provided
the necessary separation of documents. But with cli-
ent documents now being created, revised and saved
electronically, client information resides primarily on
computers, not in file cabinets. For this reason, there is
growing concern about how to create an ethical screen
that protects electronic client information.

So, for instance, a lawyer moves laterally from Firm A,
where he represented a purchaser, to Firm B, which repre-
sents a seller in the same transaction. To avoid disqualifica-
tion, Firm B promptly erects an ethical wall to screen the
conflicted lawyer from participating in the deal or com-
municating with the lawyers working on it. To prevent his
accessing seller’s files, the firm keeps the files in a locked
cabinet. But if no electronic screen is erected, the conflicted
lawyer can easily access the firm’s document management
system and review the deal documents. What should the
firm do to create an effective screen that will help defeat a
motion to disqualify the firm?

In May 2011, the American Bar Association Commission
on Ethics 20/20 proposed an updated Comment to the
definition of “screened.” “Screened,” under current Rule



1.0(k) of the ABA Model Rules of Professional Conduct
(ABA Model Rules), means the isolation of a lawyer from
any participation in a matter. This is to be done by using
procedures reasonably adequate to protect information
that the isolated lawyer is obligated to protect under the
ABA Model Rules or other law. Comment 8 to the ABA
Model Rules explains that the purpose of the procedure
is to screen a personally disqualified lawyer in instances
where screening is sufficient to remove imputation of a
conflict of interest under the ABA Model Rules. Although
the concern is to keep the screened lawyer from disclos-
ing confidences, Comment 9 notes that a significant fea-
ture of a screen is to limit the screened lawyer’s access to
any information that relates to the matter, which would
trigger a conflict.

The ABA Commission observed that technological
advances have made client information more accessible
to the entire law firm, and that screening should require
more than making physical documents inaccessible.
Screening should require protection of electronic infor-
mation as well. The Commission proposed that Comment
9 be updated to explicitly note that a screen should pro-
tect electronic documents as well as hard copy.

Under both the ABA Model Rules and the New York
Rules of Professional Conduct (N.Y. Rules), if a lawyer is
personally disqualified from a representation, such dis-
qualification is presumptively imputed to the entire firm,
so that all firm lawyers are likewise precluded from the
representation.! The rule is based on a presumption that
associated lawyers share client confidences.

The definition of “screened” in Rule 1.0(t)? of the
N.Y. Rules is similar to ABA Model Rule 1.0(k), except
that under the ABA Model Rule, the isolated lawyer
is required to protect his information from the firm,
whereas under the N.Y. Rule, either the isolated lawyer
is required to protect his information from the firm or
the firm is required to protect its information from the
isolated lawyer. Both rules are silent as to the form of
information (i.e., hard copy or electronic) to which a
screen would apply.

A potentially significant difference is that the N.Y.
Rule does not authorize the use of screens for ordinary
lateral hires. Both the ABA Model Rule and the N.Y. Rule
accept the use of screens to avoid imputed disqualification
involving former government lawyers, judges, arbitrators,

mediators, and prior interactions with prospects, but only
the ABA Model Rule applies to other lateral hires.

New York state and federal courts have allowed the use
of ethical screens to avoid imputed disqualification of a
firm beyond the scope of the N.Y. Rules. New York case
law allows the use of screens in some instances to avoid
disqualification involving ordinary lateral hires, even
under the N.Y. Rule.

The first New York Court of Appeals case to analyze
the use of ethical screens for a side-switching lawyer
was Kassis v. Teachers Insurance & Annuity Association
in 1999.3 There, the firm isolated the conflicted lawyer
from the client files and instructed all attorneys and staff

not to discuss the matter with the lawyer. However, the
Court found an ethical wall insufficient to eliminate the
risk of disclosure of client confidences because of the
lateral lawyer’s extensive involvement in his former cli-
ent’s matter.

New York state courts have since come around and
in some cases have allowed the use of screens to avoid
disqualification, as in the 2009 case 320 West 111th St.
Housing Development Fund Co. v. Taylor.

In 2005, the Second Circuit, in Hempstead Video, Inc. v.
Valley Stream,> held that preventive measures such as a
formal screen or de facto separation can effectively guard
against any sharing of client confidential information.
The federal courts have refused disqualification in some
cases where screens were instituted.

To determine whether a firm has effectively screened a
personally conflicted lawyer from the rest of the firm,
thus allowing it to represent a client with materially
adverse interests in a substantially related matter, courts
have evaluated a number of factors.

Timeliness: A Stitch in Time?

Prompt implementation of the screen is important. To
be effective, “the screening measures must have been
established from the first moment the conflicted attor-
ney transferred to the firm or, at a minimum, when the
firm received actual notice of the conflict,” observed the
Southern District in Chinese Automobile Distributors of
America LLC v. Bricklin.6 There, the firm had notice of the
conflict prior to the lawyer’s arrival, but it did not erect
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an ethical wall until more than three months later. The
delay, the court ruled, was much too long for the screen
to be effective. However, the use of a screen was deemed
timely, despite the fact that the conflict had arisen two
months earlier, in In re Del-Val Financial Corp. Securities
Litigation,” where the firm erected a screen “as soon as [it]
did discover the conflict.”

Proximity: De Facto Separation

Another factor is the physical proximity of the person-
ally conflicted lawyer to the lawyers at the firm working
on the relevant matter. In Intelli-Check, Inc. v. Tricom Card
Technologies, Inc.,8 the Eastern District found the ethical
wall to be effective due in part to the de facto separation
between the disqualified lawyer and the litigation team
at the time the conflict arose — the disqualified lawyer
worked in the New York office while the litigation team
operated out of the Washington, D.C., office. Also, the
computer networks of the two offices were separate —
employees of one office had no access to documents
created by employees of the other office. Similarly, in
320 West 111th Street, the New York State Supreme Court
found a firm’s ethical screen to be “very solid” where
the disqualified lawyer’s office was physically secluded
from the offices of the other attorneys, the disqualified
lawyer was denied access to the client files, and the other
attorneys’ offices were locked when the law firm’s staff
was out of the office.

Firm Size: Small Is Worse

A screen’s efficacy may depend on the size of the firm.
Courts can be skeptical of a screen’s adequacy in small
firms, on the theory that lawyers in a small firm simply
encounter each other more. In Filippi v. Elmont Union Free
School District Board of Education,® the Eastern District
acknowledged that “the presumption that client con-
fidences are shared within a firm . . . is much stronger
within a small firm than a large firm.” In Cheng v. GAF
Corp., 10 the Second Circuit reasoned that in a small firm
“itis unclear . . . how disclosures, admittedly inadvertent,
can be prevented.” Several cases have disapproved of
screens in firms of fewer than 50 lawyers,!1 while other
cases have found that the large size of a firm makes the
risk of inadvertent disclosure of confidences less likely
and have assigned significant weight to this factor in
favor of non-disqualification.12

Affidavits: “See No Evil, Hear No Evil, Speak No Evil”
Apart from document screens, courts have accorded
weight to affidavits submitted by (1) the conflicted
lawyer, stating that the lawyer has not shared client confi-
dences with others at the firm; and (2) the other lawyers at
the firm confirming that they have not received those con-
fidences. For example, in Papyrus Technology Corp. v. N.Y.
Stock Exchange, Inc.,13 the Southern District ruled that the
presumption of shared confidences was rebutted through
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affidavits stating that the conflicted attorney did not recall
any confidential information regarding the case and did
not share such information with any co-workers. Similarly,
in Intelli-Check, affidavits submitted by the conflicted law-
yers stated that they had no communication about the case
and they did not disclose client confidences. The firm also
denied the conflicted lawyer access to records and files
relating to the case.

Electronic Steps: Block and Track Access

Protecting electronic client information is critical. The
Southern District in Papyrus concluded that the electronic
screening measures adopted by the firm adequately seg-
regated the disqualified lawyer from the case, “thereby
immunizing [the firm] from [the disqualified lawyer’s]
taint.” There, the firm sealed its document management
system so that only members of the team working on
the case — not including the disqualified lawyer — could
access relevant electronic documents. In addition, the
firm implemented a monitoring system that could track a
lawyer’s access to certain electronic files.

Imperfect Screen Still Effective

Even where screening measures were “substandard,”
the Southern District in Arista Records LLC v. Lime Group
LLC held that a firm can avoid disqualification if the
side-switching litigator’s conflict posed no “substantial
risk of trial taint.” Despite (1) the firm’s repeated failure
to promptly enter the conflict into its conflicts database,
(2) a seven-week delay to implement an electronic wall,
(3) a three-month delay to circulate an internal screening
memo, (4) the firm’s failure to send the screening memo
to the entire firm, and (5) the disqualified attorney’s abil-
ity to access an electronic folder on the case after adoption
of the screen, the court concluded that the firm provided
sufficient evidence that the tainted lawyer did not share
his former client’s confidences with his new firm, citing
the following key factors:

* an “electronic audit” — a review of the electronic
record of who had accessed documents — showed
that the disqualified lawyer had not accessed any
electronic documents relating to the firm’s current
client,
an affidavit from the disqualified lawyer stating that
he had not disclosed confidential client information
to anyone,
affidavits from the attorneys working on the matter
stating that they had not received any confidential
information,

a declaration from the firm’s conflicts committee

attesting that the disqualified lawyer had confirmed

with the lawyers on the matter that he had not

shared client confidences with them, and

e the large size of the firm which made inadvertent
disclosures of client confidences less likely.



The challenge for modern law firms is not physical insula-
tion of documents (although that may remain necessary),
but building an electronic barrier to electronic access to
sensitive client information (without hampering proper
representations either by the conflicted lawyer or the team
working on the insulated matters). For example, one prac-
tical problem is how to exclude screened lawyers from
firmwide or practice groupwide emails but only those
emails disclosing information about screened matters.

Therefore, in implementing electronic screening pro-
cedures as a means of information risk management,
firms should consider the following measures:

Document Management System, Firm

Applications and Databases

These restrict the conflicted lawyer’s ability to access,
search and review relevant electronic files and documents,
applications and/or databases by instituting computer
security protocols at the client and/or matter level, such
as sign-in codes.

Unstructured Data

This limits the conflicted lawyer’s access to unstructured
network file locations (e.g., W-drives) where relevant
client files and records are stored and shared among the
lawyers and support staff working on the matter.

Electronic Audit

When confronted by a disqualification motion, conduct
an audit of the firm’s document management system to
confirm that no prohibited documents have been accessed
by the conflicted lawyer. This requires a document man-
agement system that retains access information.

Monitoring System
In accordance with the electronic audit measure, track
the conflicted lawyer’s access to relevant electronic files

to verify whether the conflicted lawyer accessed relevant
electronic files.

Email

Exclude the conflicted lawyer’s email account from the
firm’s email distribution list to preclude him or her from
the firm’s email groups or set up special email distribu-
tion groups for conflicted matters restricted to the law-
yers working on those matters. Obviously, more sophis-
ticated and narrower filters, if available, could be used.

Time Entry System

Exclude the conflicted lawyer from personally entering
time on all client matter numbers in the firm’s time and
billing system unless he or she is provided access on an
as-needed basis or unless that system does not permit one
lawyer to look at the time recorded by other lawyers.

1. ABA Model Rule of Professional Conduct 1.10(a); N.Y. Rules of Profes-
sional Conduct (22 N.Y.C.R.R. § 1200.0) Rule 1.10(a) (N.Y. Rules).

N.Y. Rule 1.0(t).
93 N.Y.2d 611 (1999).
2009 WL 1815079 (Sup. Ct., N.Y. Co. 2009).
409 F:3d 127 (2d Cir. 2005).
2009 WL 47337 (S.D.N.Y. 2009).
158 ER.D. 270 (S.D.N.Y. 1994).
2008 WL 4682433 (E.D.N.Y. 2008).
722 F. Supp. 2d 295 (E.D.N.Y. 2010).
. 631 F.2d 1052 (2d Cir. 1980).

11.  See Decora Inc. v. DW Wallcovering, Inc., 899 E. Supp. 132 (S.D.N.Y. 1995);
Yaretsky v. Blum, 525 F. Supp. 24 (S.D.N.Y. 1981); Crudele v. N.Y. City Police
Dep’t, 2001 WL 1033539 (S.D.N.Y. 2001).

12. See Papyrus Tech. Corp. v. N.Y. Stock Exch., Inc., 325 E. Supp. 2d 270
(S.D.N.Y. 2004); In re Del-Val Fin. Corp. Sec. Litig., 158 ER.D. 270; Arista Records
LLC v. Lime Grp. LLC, 2011 WL 672254 (S.D.N.Y. 2011).

13. 325 E Supp. 2d 270 (S.D.N.Y. 2004).
14. 2011 WL 672254 (S.D.N.Y. 2011).
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Dispositive Motions
Involving Deeded
Covenants and Restrictions

The Clear and Convincing Standard
May Determine Outcome

By J. Michael Naughton

any property disputes involve claims seeking
Mto enforce private covenants and restrictions.

For the most part, these private planning tools
are intended for the benefit of all lot owners.! The
beneficial aspects of covenants, however, can be turned
on their head if one is unlucky enough to buy the lot
next door to someone opposed to change — or, worse, an
unbalanced neighbor. A dream home can quickly become a
litigation nightmare. Over the years, the common law has
developed burdens of proof that provide trial courts with
the tools to “do equity” and resolve predominantly factual
issues in summary fashion. This article addresses (1) the
heightened burden of proof? in lawsuits involving private
covenants and restrictions, and (2) the added burden a
plaintiff faces when a defendant moves for summary
judgment. The article notes the benefits of deciding this
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type of case on a motion for summary judgment, and the
related strategy considerations for counsel.

Background

Private covenants and restrictions are common in
subdivisions with a homeowners’ association or projects
with common development schemes.? Covenants have
been drafted to regulate all manner of activity, from the
concrete (e.g., the height of a dwelling) to the obscure,*
(e.g., the preservation of “character” or a “view”).5 It is
not unusual to encounter covenants that regulate the
color of a home, the type of fence that may be installed,
or the location of a shed or garage. The general rule is that
“restrictive covenants will be enforced when the intention
of the parties is clear and the limitation is reasonable and
not offensive to public policy.”®



In addition to express covenants found in deeds, a
plaintiff may allege a violation of an implied covenant.”
Typically, implied covenant cases involve claims by buyers
that the developer’s literature8 or oral representations®
amounted to a covenant not to develop a “natural area”
or build on open space.

A homeowners’ association, or an individual lot
owner, generally will have standing to sue a neighbor if
the neighbor does, or threatens to do, something on his
or her property that contravenes the restrictions.10 These
claims arise in commercial developments and among
residential neighbors. Unlike claims between commercial
litigants, neighbor disputes involving real property
become personal the moment a claim is filed. The ensuing
personal animosity that develops can make a settlement
among otherwise reasonable people impossible. When
faced with the “crazy neighbor” scenario, the stakes
are particularly high. The issues in these cases are often
factually intensive, and a determined plaintiff can get
his or her way by prolonging discovery, filing a notice of
pendency, driving up litigation costs, and thriving in a
stress-charged atmosphere.

As a practical matter, it is easier for a plaintiff
to obtain a temporary restraining order (TRO) or
preliminary injunction in cases involving restrictive
covenants. Real property is unique, and the courts
are correct in using injunctions to preserve the status
quo while the parties attempt to reach a resolution or
engage in discovery. Even if a TRO is not granted, the
mere pendency of a claim seeking permanent injunctive
relief may stop a property owner from building his or
her project. The stakes of proceeding with construction
in the face of an unresolved claim are high. A court
may order a completed structure removed if it violates
a private covenant.!! If one is faced with the prospect of
having to dismantle a structure or home, the pending
case acts as a de facto preliminary injunction. This is
especially true if third-party financing is needed to
build the structure. Consequently, a party who has
been sued by a neighbor has a strong incentive to
settle or find a way to obtain an expedited judicial
determination of the parties’ rights.

Practice Tips

Burden of Proof

The burden of proof in a claim seeking to enforce a
private restriction is the clear and convincing standard.12
The added burden evolved from the sanctity accorded
real property in American jurisprudence, which is
expressed in the maxim that the “law has long favored
free and unencumbered use of real property.”13 For this
reason, a higher standard of proof applies to dispositive
motions involving restrictive covenants. A plaintiff
seeking enforcement of a covenant must present clear
and convincing proof to defeat a motion for summary
judgment.14

Strategy

Most attorneys do not realize that the heightened
burden of proof — the clear and convincing standard —
tends to shift the burden on a motion for summary
judgment. The strategic implications of this should not
be underestimated. Although the plaintiff may have the
upper hand when the case is commenced, the defendant
has the advantage on a dispositive motion. A defendant’s
litigation strategy should be designed to set the stage for
a dispositive motion. If necessary, the defendant should
consider retaining expert witnesses early in the case.
Discovery also should be planned to marshal evidence
for a motion. A plaintiff also needs to plan for this
contingency. Many plaintiff’s attorneys are accustomed to
trial courts finding an “issue of fact” whenever the record
is thick enough. Plaintiff’s counsel may be surprised to
learn that merely compiling a lengthy client affidavit may
not be sufficient. The plaintiff who is counting on his or
her day in court may be disappointed.

A plaintiff may allege a violation
of an implied covenant.

Dispositive Motions

In cases involving restrictive covenants, the decisions
reflect a trend to treat a motion for summary judgment
as less an exercise in issue identification and more an
opportunity for claim resolution. That is a good thing.
In other kinds of cases, courts tend to avoid summary
disposition whenever a record is voluminous or a motion
complicated. The appellate courts, however, have sent
a clear signal to the trial courts that disputes involving
covenants and restrictions may be decided prior to trial -
regardless of how voluminous the record. Appellate
courts frequently find, as a matter of law, that a covenant
does not apply, or the plaintiff simply failed to meet his
or her burden.

Cases involving restrictive covenants should be
decided on an expedited basis and in the context of a
motion for summary judgment. Having real property
tied up in endless litigation is a disservice to the parties,
is contrary to the policy favoring free alienation, and
may have economic implications that extend beyond
the litigants. The special rules and heightened burdens
applicable to covenants help level the playing field.

Rules of Construction

Another important feature of these cases is that a covenant
which is arguably ambiguous may not raise an issue
of fact for trial.15 Instead of finding that the ambiguity
requires further discovery, or a trial, to determine the
drafter’s “intent,” the court may resolve ambiguities
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on a motion for summary judgment.!e The court will
interpret the document in the least restrictive manner.1”
Alternatively, the court may find that an ambiguous
covenant is void and unenforceable.l® Practitioners
should keep in mind the rules of interpretation that apply
to restrictive covenants:
¢ Courts strictly construe restrictive covenants against
the party seeing to enforce them.1?
¢ Courts will not enforce a restriction that is vague
and unenforceable.20
* When a court construes ambiguous language, it
should apply the least restrictive interpretation?!
and “avoid construing [the] agreement in a manner
that would produce “unreasonable or unfair
results.””22
* Any ambiguity must be construed to limit, rather
than extend, the restriction.23
Based on these maxims, a court may find, “as a matter
of law,” that a covenant which is arguably ambiguous
does not apply to the case at hand.?*

commenced within two years of the completion of the
structure. Older structures completed prior to 1965 are
also entitled to the conclusive presumption. There is
also a safe harbor for the “replacement, enlargement or
alteration of a previously existing structure” that existed
prior to certain dates. The existing structure provides
a baseline that cannot be challenged.?> The rule is
particularly helpful when a client has purchased an older
dwelling and plans to demolish it.

Another key defense is standing. The plaintiff may
lack standing to enforce a covenant due to chain of title
or other reasons.2

Additionally, a party who would otherwise have
standing may lose his or her rights to enforce a covenant
due to changed circumstances.?” Section 1951 of the
RPAPL provides: “[N]o restriction on the use of land . . .
shall be enforced by injunction . . . [if] it appears that
the restriction is of no actual and substantial benefit to
the person seeking its enforcement. . . .”28 The statute
allows a party to obtain a declaratory judgment that
the restriction is not enforceable.2? Counsel should note,

If the plaintiff has delayed in enforcing his or her rights, the defendant
may have a defense of laches, estoppel, or mootness.

Visual Evidence

Because of the equitable considerations at stake, visual
evidence is particularly important in many of these
cases. When visual evidence is needed, consultants can
be invaluable. Modern software can produce photo-
montages — visual simulations — that provide compelling
proof. For example, if a plaintiff claims that a neighbor’s
plans to demolish a residence and build a new home will
create an eyesore or obliterate a “view,” architects and
consultants can collaborate to create a photomontage of
the new structure prior to construction. Photographic
evidence and computer simulations can be created to
show the before-and-after images of what the new
structure will look like and how the new structure will
affect a neighbor’s view. If a plaintiff has not planned for
this, it may be too late to assemble the evidence once a
motion for summary judgment has been filed.

Other Defenses

A number of defenses are peculiar to cases involving
private covenants and restrictions. First, there is a special
limitation period set forth in Real Property Actions
and Proceedings Law § 2001 (RPAPL). The statute has
many of the characteristics of a statute of limitations
and a safe harbor. RPAPL § 2001 provides that any claim
seeking the removal or alteration of a structure that
allegedly infringes on an easement or restriction “shall
be conclusively presumed” released unless the action is
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however, that the party claiming that the restriction has
no actual and substantial benefit bears the burden of
proving it.30 For this reason, there is often an advantage
in waiting for a neighbor to sue to stop a project rather
than taking the initiative and commencing an action
seeking a declaration of the parties’ rights.

Finally, if the plaintiff has delayed in enforcing his
or her rights, the defendant may have a defense of
laches,3! estoppel, 32 or mootness.3 If a structure has been
completed prior to the plaintiff’s obtaining preliminary
injunctive relief, the court may find that construction has
rendered the case moot.3*

Conclusion

The heightened burden of proof in restrictive covenant
cases provides the bench with the tools to counterbalance
the plaintiff’s advantage in these cases. A plaintiff should
not be entitled to achieve a de facto injunction by
prolonging litigation when a defendant cannot afford to
assume the risk of building in the face of a lawsuit. Motions
for summary judgment help maintain the balance of the
equities. By recognizing the implications of the plaintiff’s
higher burden of proof on dispositive motions, defense
counsel can improve a client’s chances of prevailing
on the merits and in a time frame that allows the client
to achieve his or her goal. Plaintiff’s counsel also will
need to be prepared for this contingency, because cases
involving private covenants are often decided in the



context of a motion for summary judgment. The cases
reflect a trend in which courts find — as “a matter of law” —
that a covenant does not apply, or that the plaintiff simply
failed to carry the burden of proof. u
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Collective Arbitration

in New York

By Samuel Estreicher and Steven C. Bennett

n October 20, 2011, in JetBlue Airways Corp. v.
OStephenson,l a four-judge panel of New York’s

Appellate Division, First Department, held that
whether collective arbitration is permissible under an
arbitration agreement governed by the Federal Arbitration
Act (FAA)?is a question for an arbitrator — not the courts —
to decide, thus refusing to expand the narrow list of
gateway arbitrability issues reserved for courts. The
Stephenson court further held that, when an arbitration
agreement is silent on the issue of collective arbitration,
an arbitrator may permit the action to proceed on a
collective basis, distinguishing collective arbitration from
the class arbitration addressed by the U.S. Supreme Court
in Stolt-Nielsen S.A. v. AnimalFeeds International Corp.
(Stolt-Nielsen).3

Procedural Background
Respondents in Stephenson included 728 unnamed current
and 18 named former JetBlue pilots who each entered into
an identical employment agreement with JetBlue. Each
agreement required adjustment in the contracting pilot’s
base salary if there were increases in the base salary of
newly hired pilots. These agreements also contained an
arbitration clause, which provided, in pertinent part:
[IIn the event of any difference of opinion or dispute
between the Pilot and the Airline with respect to the
construction or interpretation of this Agreement or
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the alleged breach thereof which cannot be settled
amicably by agreement of the parties . . ., such dispute
shall be submitted to and determined by arbitration by
a single arbitrator in the city where the Pilot’s base of
operations is located in accordance with the rules of
the American Arbitration Association.#

The JetBlue pilots contended that the airline failed to
increase their salaries properly and filed a single demand
for arbitration with the American Arbitration Association
on behalf of all pilots. The demand stated that the claims
of individual pilots were asserted collectively to resolve
an issue of common law and fact between the parties.
In response, JetBlue petitioned the trial court, seeking
to stay collective arbitration of the claims for breach of
independent employment agreements and to compel
individual arbitration of the claims pursuant to the
FAA. The trial court considered two issues: (1) whether
the FAA applied to employment contracts of passenger
airline pilots and (2) whether the court or the arbitrators
should decide if the arbitrations could be held jointly.
Determining that the FAA governed the dispute, the trial
court denied JetBlue’s petition and remanded the matter
to an arbitrator to determine whether the agreements
permitted collective arbitration. The Appellate Division
affirmed on both issues and added that an arbitrator
could require that the action proceed on a collective basis
even though the agreement was silent on that issue.



Appellate Ruling on FAA Coverage

The Appellate Division first addressed the argument that
the arbitration agreement was not covered by the FAA.
The JetBlue pilots argued that the exception under Section
1 of the FAA for “any other class of workers engaged in
foreign or interstate commerce” removed their agreement
from FAA coverage.” The JetBlue pilots cited Lepera
v. ITT Corp.,° which held that a pilot whose primary
responsibility was to transport corporate executives in a
private jet was not subject to the FAA. JetBlue, however,
relied on Kowalewski v. Samandarov,” which concluded
that car service drivers were not exempt from the FAA
because they only transported passengers, not goods. The
Appellate Division found Kowalewski more persuasive
because the Lepera court, unlike the Kowalewski court,
did not have the benefit of the Supreme Court’s analysis
in Circuit City Stores, Inc. v. Adams8 In Adams, the
Court interpreted the FAA exception to be limited to

“plain language” limited arbitration to the signatory pilot
only. The JetBlue pilots, in turn, argued that silence in
employment agreements could not be read to prohibit
collective arbitration and that Stolt-Nielsen did not control
because they sought collective — not class — arbitration.
Additionally, they asserted, it would be wasteful to
require hundreds of individual arbitration proceedings to
resolve a single breach of contract issue that applied to all.

The Appellate Division ultimately rejected the
arguments offered by JetBlue. The court acknowledged
concerns raised by Stolt-Nielsen and echoed by Justice
Antonin Scalia in AT&T Mobility LLC v. Concepcionl4
but concluded that “because the type of proceeding
demanded by the pilots is not, like a class proceeding,
so fundamentally different from an ordinary arbitration,
we cannot, unlike the Supreme Court in Stolt-Nielsen,
definitively say that the parties did not agree to it.”1°
Unlike class arbitration, in the proposed collective

JetBlue pilots asserted it would be wasteful to require
hundreds of individual arbitration proceedings to resolve a single
breach of contract issue that applied to all.

“transportation workers” and defined as such workers
“actually engaged in the movement of goods in interstate
commerce.”? In Stephenson, the Appellate Division found
that eligibility for the exemption hinged on the primary
purpose of the industry, and only employees involved
primarily in the transportation of cargo or goods were
exempt. Although JetBlue carried both passengers and
cargo, the JetBlue pilots “primarily” moved passengers
and therefore were not exempt from the FAA.10

Appellate Ruling on Collective Arbitration

The Appellate Division next turned to the question
of whether a court or an arbitrator should determine
whether an arbitration agreement permits collective
arbitration. The court noted that “[o]nly three threshold
questions may be decided by a court[:] . . . (1) whether
the agreement to arbitrate is valid; (2) whether the parties
have complied with the agreement; and (3) whether the
claim is timely.”11 The court recognized that the Supreme
Court in Green Tree Financial Corp. v. Bazzle remanded to
the arbitrator the question of whether the parties’
agreement permitted class arbitration, stating that “[a]
rbitrators are well situated to answer [the] question [of
what kind of arbitration proceeding the parties agreed
to.]”12 JetBlue, echoing the discussion of Bazzle in the
Court’s opinion in Stolt-Nielsen, argued that Bazzle did not
control because it was decided by a mere plurality!? and
further contended that Stolt-Nielsen precluded collective
arbitration when not explicitly allowed by contract.
Drawing parallels to the facts in Stolt-Nielsen, JetBlue
claimed that each pilot had entered into an individual
employment agreement with the airline, which by its

arbitration, all the affected pilots would be actual parties.
Further, the dispute with the airline presented only
one straightforward question to be answered by the
arbitration panel, and that disposition would affect each
pilot equally. In contrast, in a class arbitration, “common
issues need only ‘predominate’ over issues that are
unique to individual members.”

The court also pointed out that in addition to the lack
of “binding precedent from the United States Supreme
Court holding that an arbitrator should decide whether
collective arbitration is permissible, there is likewise no
authority requiring a court to decide the question as a
‘gateway’ issue” under New York law. The Appellate
Division went on to explain that the categories of gateway
issues are “narrow” and limited to questions that involve
enforceability of an arbitration agreement, application
of the agreement to a particular dispute, the parties’
compliance with the agreement and the timeliness of a
claim. Consequently, since no such threshold questions
arose in the case, the manner in which the arbitration
should proceed was ultimately for the arbitrator, not a
court, to decide.

By remanding the issue of the availability of
collective arbitration, the Appellate Division left open
the possibility that the arbitrator could conclude that
collective arbitration was available, even though the
arbitration agreement was silent on that matter. Unlike
the Stolt-Nielsen Court, the Stephenson court refused
to declare that the arbitration agreement could not be
construed by a reasonable arbitrator to permit collective
arbitration, primarily due to the fundamental differences
between class and collective, or joint, arbitration.
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Finally, the Appellate Division rejected JetBlue’s
argument that collective arbitration violated the forum
selection clause in the employment agreements. The court
opined that the forum clause was designed exclusively
for the pilots’ benefit, and the pilots could therefore
unilaterally waive the clause.

Implications

Attempts to bring multi-claimant arbitration have met
varying court reactions. The Supreme Court’s Bazzle
decision suggested that arbitrators could interpret silence
in an arbitration agreement as implicit authority to
impose classwide arbitral proceedings. In response,
parties began including class arbitration waivers in their
arbitration agreements, but such waivers were not met
with universal acceptance. States such as Californial®
and New Jerseyl” applied a doctrine of unconscionability
under which such waivers were found unenforceable.
More recently, the Supreme Court in Concepcion held
that California’s unconscionability doctrine, applied to
class arbitration waivers, was preempted by the FAA.
The New York state court’s Stephenson decision adds
yet another layer, carving out collective arbitration from
class arbitration jurisprudence. It remains to be seen
whether other state courts will follow suit, and whether
the issue will make its way to the U.S. Supreme Court.
Meanwhile, parties should consider whether collective
arbitration would be appropriate for their particular

situation and avoid ambiguity by including provisions
in their arbitration agreements expressly prohibiting or
permitting collective arbitration. |

88 A.D.3d 567 (1st Dep’t 2011).
9US.C. §§ 1-16.
559 U.S. __, 130 S. Ct. 1758 (2010).
Stephenson, 88 A.D.3d at 568.
9USC.§1.
1997 WL 535165 (E.D. Pa. Aug. 12, 1997).
590 F. Supp. 2d 477 (S.D.N.Y. 2008).
532 U.S. 105 (2001).
Id. at 112 (emphasis added).
. Stephenson, 88 A.D.3d 567 (emphasis added).
11. Id.
12. 539 U.S. 444, 452-53 (2003).

13. See Samuel Estreicher & Elena J. Voss, Supreme Court: No Class Arbitration
Where Agreement Is Silent, N.Y.L.]., May 18, 2010.

14. __U.S._,131S. Ct. 1740 (2011). In Concepcion, the Court noted the
advantages of bilateral agreements over class arbitration in terms of efficiency
and costs, specifically noting the potential unfairness to defendants of class
arbitration. Id. at 1751-52.

15. Stephenson, 88 A.D.3d at 573-74. Curiously, the trial court refused to reach
the question whether the pilots” demand was a class-action arbitration or “an
alternate form of mass action that [did] not raise the same concerns about the
differences from bilateral arbitration that the Stolt-Nielsen court addressed.”
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16. See Samuel Estreicher & Steven C. Bennett, California High Court Weighs in
on Class Action Waivers, N.Y.L.]J., Dec. 20, 2005.

17. See Samuel Estreicher & Steven C. Bennett, New Jersey Weighs in on Class
Action Waivers, N.Y.L.J., Jan. 4, 2007.
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A NOTE FROM THE EDITOR-IN-CHIEF

The New York State Bar Association Journal is not known
for stirring controversy. However, the Point of View articles
that appeared, respectively, in the November/December
2011 issue (“Homeowners and Gas Drilling Leases: Boon
or Bust?,” by Elisabeth N. Radow) and the January 2012
issue (“The Marcellus Shale: A Game Changer for the New
York Economy?,” by Scott R. Kurkoski) drew an unprec-
edented and impassioned response. Comments were sub-
stantive and also related to the work we do in vetting and
editing articles for the Journal.

Whichever side of the issue you may favor, and
whether you believe the positions were expressed in
the best way, the point and counterpoint format is an
opportunity the Journal provides every so often to permit
a dialogue between authors with differing views on a
matter of broad public interest. An inherently high level
of subjectivity is involved in competing viewpoints. The
great challenge, of course, in presenting a debate in print,
is to refrain from over-editing the voice of each author
while ensuring that neither becomes strident.

A further challenge, for the Journal, is to provide suf-
ficient space for readers to comment on what they have

read, presented in a location that will allow those com-
ments to be easily viewed by other readers. The Journal’s
space limitations do not allow for the publication of
Letters to the Editor in our print edition.

For this reason, we created the Journal’s blog (http://
nysbar.com/blogs/barjournal/), which permits the online
publication of letters as they arrive and with only minimal
editing. Particularly in view of the strong opinions several
readers expressed after reading the hydrofracking pieces,
I'hope that you will visit the Journal’s blog this month, and
consider adding your own comments.

The Journal’s staff and board expect to soon provide
readers with a far more interactive magazine, which will
allow direct online comment and response to articles
of interest. These features will be part of a new, highly
enhanced, electronic version of the Journal. I hope you
will take the opportunity for conversation the enhanced
version will provide.

As always, I welcome your feedback.

David C. Wilkes

Editor-in-Chief
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statutes in that they authorize the district courts
to grant reasonable attorney fees to the prevailing
plaintiff, payable by the losing party.] Congress included
fee-shifting provisions to enable litigants to serve as
“private attorneys general,” seeking relief for themselves
while assuring more generally compliance with the civil
rights laws. Without statutory attorney fees, people with
modest resources or claims with low damages could not
hire a lawyer and would be left powerless to vindicate
important rights — to their own and society’s detriment.2
The Supreme Court has held that a “reasonable
attorney’s fee” under the fee-shifting statutes is a “fully
compensated fee,” commensurate with the customary
compensation an attorney receives from a fee-paying
client.3 The fee must be “adequate to attract competent
counsel, but which do[es] not produce windfalls to
attorneys.”* In 1984, the Court adopted the lodestar
method for calculating reasonable attorney fees; this
method entails multiplying a reasonable hourly rate
consistent with prevailing market rates in the relevant
community by the number of hours reasonably expended
upon the matter, with a final adjustment for case-specific
considerations.?

The federal civil rights laws are distinct from other
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} The Death

By John A. Beranbaum

In 2007, a panel of the Second Circuit, including
retired U.S. Supreme Court Justice Sandra Day O’Connor
sitting by designation, handed down a decision that
promised to shake up attorney fees in this circuit. In Arbor
Hill Concerned Citizens Neighborhood Association v. County
of Albany,b the Second Circuit declared that the value of
the lodestar method for calculating attorney’s fees had
“deteriorated to the point of unhelpfulness,” causing
the court to “abando[n] its use” and replace it with the
“presumptively reasonable fee.” The substitution of the
“presumptively reasonable fee” for the lodestar was
significant not just for the change in methodologies but
for the implications of that change; from now on, attorney
fees were to be calculated to more closely resemble the
market between client and attorneys.

So, it was remarkable when in 2011, the Second
Circuit, in Millea v. Metro-North Railroad Co.,” relied
upon the recently obsolete lodestar method to reverse
a lower court’s attorney fees decision and made just
passing reference to the “presumptively reasonable fee.”
The “presumptively reasonable fee” method, it seems,
didn’t last even four years, and Arbor Hill appears to be
a thing of the past. This article looks at the reasons for
this quick judicial turnaround and what it says about the



importance of statutory attorney fees in enforcing the
civil rights laws.

Arbor Hill Concerned Citizens

In Arbor Hill, a neighborhood association brought a
successful action under the federal Voting Rights Act
of 1965, voiding Albany County’s redistricting plan
and requiring the county to hold special elections. The
plaintiffs then moved for attorney fees under the provision
of the Act granting the prevailing party reasonable fees.
The sole issue on appeal was whether the plaintiffs’
Manhattan law firm should be awarded fees based on the
hourly rate customarily charged by Manhattan attorneys
or the hourly rate commonly charged in the Northern
District of New York, where the action was brought.
The Second Circuit affirmed the district court’s award
based on Northern District rates but, in reaching that
decision, found it necessary to address more broadly the
computation of fees under the civil rights statutes.

Arbor Hill described how two competing methods for
calculating attorney fees developed within the circuits.
The Third Circuit, in Lindy Brothers Builder, Inc. v. American
Radiator & Standards Sanitary Corp.,8 outlined a two-step

In place of the lodestar method, the Second Circuit
conceived the “presumptively reasonable fee.” The
presumptively reasonable fee calculation differed from
the lodestar methodology principally in two respects.
The traditional lodestar method for calculating fees
involved two steps — first calculating the lodestar and
then adjusting the fee for case-specific considerations —
whereas the Second Circuit collapsed the two steps into
one. Under Arbor Hill, the district courts were to assess
case-specific considerations, in particular the Johnson
factors, at the point when they fixed “a reasonable hourly
rate,” not as a final adjustment to the lodestar. The other
distinctive feature of the “presumptively reasonable fee”
also concerned the reasonable hourly rate. While the
lodestar method used the prevailing billing rate in the
relevant community as the basis for a reasonable hourly
rate, Arbor Hill instructed the lower courts to use “the rate
a paying client would be willing to pay.”

Arbor Hill gave the district courts little guidance for
how to determine “the rate a paying client would be
willing to pay.” In fact, only at the tail end of the opinion,
when the court addresses the specific question on appeal
of whether to award the Manhattan law firm fees based

Without statutory attorney fees, people with modest resources
or claims with low damages could not hire a lawyer and would be
left powerless to vindicate important rights.

process in which the court first took the product of the
attorney’s usual hourly rate and the number of hours
worked, the lodestar, and then adjusted that sum by case-
specific considerations, such as the lawsuit’s likelihood of
success. The Fifth Circuit, in Johnson v. Georgia Highway
Express, Inc.,° by contrast, followed a one-step process in
which the court set a reasonable fee by considering 12
factors (the “Johnson factors”), including the novelty and
difficulty of the legal issues; the skill necessary to perform
the legal service properly; the results obtained; and the
experience, reputation, and ability of the attorneys.10

Arbor Hill characterized the Supreme Court’s attorney
fees decisions as adopting the lodestar method “in
principle.” Whereas the Third Circuit had used the
attorney’s own billing rate to calculate the lodestar, the
Supreme Court introduced a variety of less objective,
case-specific factors for determining a “reasonable hourly
rate.” The Second Circuit criticized the Supreme Court’s
modified lodestar method as “unhelpful” because
it obliged district courts to engage in “an equitable
inquiry of varying methodology while making a pretense
of mathematical precision.” In the words of Circuit
Judge Walker, the lodestar method, and fee-setting
jurisprudence generally, were afflicted by the “serious
illness” of having “come untethered from the free market
[they are] meant to approximate.”

on Northern District or out-of-district Southern District
rates, is there a discussion of some of the factors that a
paying client and his or her attorney would consider in
agreeing on a rate. The Second Circuit noted that under
its “forum rule,” attorney fees ordinarily are calculated
using the prevailing hourly rate in the district where the
action is litigated, although where circumstances permit,
a court may apply higher, out-of-district rates. In a
supposed clarification of when a district court may adjust
upwards the hourly rate, Arbor Hill held that higher, out-
of-district hourly rates may be used “if it is clear that a
reasonable, paying client would have paid those higher
rates.”11
In the case before it, the court affirmed the lower

court’s decision to apply in-district rates, giving the
following rationale:

We are confident that a reasonable, paying client

would have known that law firms undertaking rep-

resentation such as that of the plaintiffs often obtain

considerable non-monetary returns — in experience,

reputation, or achievement of the attorneys’ own inter-

ests and agendas — that might cause them to accept

such representation despite a prevailing hourly rate

that is lower than the law firm’s customary billing

rates, and that the client would have insisted on pay-

ing his attorneys at a rate no higher than that charged

by Albany attorneys . . . .12
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Tellingly, in making these suppositions, the appellate
court cited to neither the record below nor case law
but relied on its own subjective perceptions of lawyers’
motivations and clients’ negotiating skills.

If the goal of the Second Circuit in Arbor Hill was to
create a more objective, market-driven standard for setting
attorney fees, it failed. If anything, the presumptively
reasonable fee was more, not less, subjective than the
lodestar. The Johnson factors, used by Arbor Hill to
establish a reasonable hourly rate, were open-ended and
generally not empirically based.

Arbor Hill’s presumptively
reasonable fee is unworkable
with respect to civil rights
claims with low damages.

Moreover, despite the Second Circuit’s claim to the
contrary, pegging a reasonable hourly rate to “the rate
a paying client would be willing to pay,” required the
district courts to engage in greater subjectivity than
if they used the lodestar method. With the traditional
fee award method, courts could rely on evidence such
as the attorney’s own billing rate in non-fee-shifting
matters and other attorneys’ affidavits attesting to
their rates in similar matters. Arbor Hill, by contrast,
required the district courts to answer the hypothetical
question of what a client would pay, taking into account
such intangibles as the client’s success in negotiating a
lower fee and the “reputational benefits” of a case. As
Magistrate Judge Dolinger stated in analyzing Arbor Hill,
“[w]hat a reasonable but parsimonious client would be
willing to pay for effective advocacy is not self-evident
in any case; after all, the inquiry requires an excursion
into the subjective state of a hypothetical person or
organization.”13

Perdue v. Kenny A.

In the interim between the Second Circuit’s decisions in
Arbor Hill and Millea, the Supreme Court decided Perdue
v. Kenny A. ex rel. Winn.14 In Perdue, a class action on
behalf of foster children in Georgia, the Court considered
whether the lower courts erred in granting the plaintiffs’
counsel a fee enhancement beyond the lodestar because
of superior performance and results. In the course of
striking down the enhancement, the Supreme Court
reaffirmed that the lodestar approach was the “guiding
light of our fee-shifting jurisprudence.” It explained that
the lodestar calculation, by securing the attorney fee to
the “prevailing hourly rate” has the advantage of being
“readily administrable” and “objective,” whereas the
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Johnson factors give the district courts minimal guidance
in setting a fair rate and allow for much subjectivity.

After Perdue, it is questionable whether Arbor Hill’s
presumptively reasonable fee calculation remains good
law.15 The Supreme Court rejected the basic precepts
of Arbor Hill. Whereas the Second Circuit had found
the lodestar method more confusing than helpful, the
Supreme Court declared that it remained the foundation
of attorney fees jurisprudence. While Arbor Hill endorsed
the Johnson factors for determining a “reasonable hourly
rate,” the Supreme Court concluded that they were less
objective than the considerations used in the lodestar
calculation. After Perdue, it was left to the Second Circuit
to decide what, if anything, remained of Arbor Hill.

Millea v. Metro-North Railroad Co.

While Millea did not explicitly overrule Arbor Hill, its
abandonment of the “presumptively reasonable fee”
analysis is clear enough. In Millea, the plaintiff had
prevailed at trial on his claim that the defendant Railroad
interfered with his right to take medical leave under
the Family and Medical Leave Act (FMLA). Since the
plaintiff had missed just two days” work as a result of
the Railroad’s unlawful interference, the jury awarded
him only $612.50 in damages. Although the lodestar was
$144,792, the district court awarded just $204 in attorney
fees, one-third of the damages, on grounds that the
recovery was de minimis, the case was not particularly
complex or novel, and the interference claim had no
public policy significance.

The Second Circuit held that the district court abused
its discretion when it awarded fees as a proportion of
damages and disregarded the lodestar. Citing Perdue a
dozen times in the opinion, Millea left no doubt of the
soundness of the lodestar calculation in this circuit. By
contrast, Millea mentioned Arbor Hill's “presumptively
reasonable fee” once, and then only to suggest, somewhat
misleadingly, that it was the equivalent of, and not a
departure from, the lodestar.

Arguably as important as restoring the lodestar
method in this circuit was Millea’s re-focus on the public
policy underlying the fee-shifting statutes, which Arbor
Hill, with its more market-based emphasis, had obscured.
Millea observed that although FMLA actions are often
“small-ticket items,” they “serve an important public
purpose disproportionate to their cash value,” namely
“assuring that civil rights claims of modest cash value can
attract competent counsel.” The Second Circuit added
that the district court erred in finding the plaintiff’s
$612.50 recovery de minimis, observing that it was more
than 100% of the damages sought on that claim.

Millea makes clear that Arbor Hill's presumptively
reasonable fee is unworkable with respect to civil rights
claims with low damages. When 100% of the damages in
a federal lawsuit are, as in Millea, $612.50,16 it is fanciful
to ask what rate a paying client would be willing to pay



to bring that lawsuit, much less to “attract competent
counsel.” And the same is true for a low-income worker’s
claim for minimum wages or unpaid overtime, or a
disabled employee challenging the denial of a reasonable
accommodation, or a citizen seeking vindication for
being locked up without probable cause. Arbor Hill, taken
at its word, would preclude a fee award in such small
damages cases, despite their importance, since a rational
paying client would not bring suit, and therefore would
not pay attorney fees.1”

Even if Arbor Hill's instruction that the fee award
be based on what a paying client would pay were not
applied literally, the appellate court’s entreaty that the
district courts “enforce market discipline” in order “to
ensure that the attorney does not recoup fees that the
market would not bear” was a clear and troubling
signal to the lower courts to limit attorney fees in civil
rights actions, public policy notwithstanding. After all,
if the goal is to make fee awards “best approximat[e]
the workings of today’s market for legal services,” then
the attorney who achieves a modest recovery for a client
should, consistent with market principles, earn only a
marginal fee. Of course, setting fees according to market
principles runs up against the well-established public
policy of the civil rights laws, which Millea has now put
back in the circuit’s attorney fees jurisprudence.

Conclusion

It is worth asking how such a respected court as the Second
Circuit could have come up with such a wrongheaded
decision as Arbor Hill, re-writing the calculation of attorney
fees with standards that were, in great measure, unworkable,
and which were tone deaf to long-settled public policy. The
Second Circuit wrote Arbor Hill in April 2007, when the
American economy was still booming, and leading voices in
business, government and academia uncritically accepted
the virtues of the “free market.” Echoes of that prevailing
credo can be heard throughout the opinion. Millea was
decided four years later, when society was still trying to sort
out the damage caused by a largely unregulated economy,
and the unfettered market was no longer looked to as the
wise arbiter of people’s affairs. Millea, perhaps, can be seen
not only as correcting a flawed decision but as the appellate
court’s response to the sea change wrought throughout
society by the ongoing financial crisis.18 u
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"It gives me the time until my career bottoms out.”
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“LEEDigation” -

The Latest on
Leed® and

Green Building

Legal Issues

By Earl K. Cantwell

developed and administered by the U.S. Green

Building Council (USGBC), a Washington, D.C.-
based, nonprofit coalition of building industry leaders —
is intended to promote design and construction practices
that reduce negative environmental impacts of buildings
and improve occupant health and well-being. LEED®
“points” are “earned” on a project for decisions pertaining
to site selection, energy use, lighting, water and material
use, waste management, air quality, reduction of
construction waste, and design parameters. The LEED®
rating system is keyed to four basic certification levels —
Certified, Silver, Gold and Platinum — which correspond
to the number of points attained in five core design
categories. The latest LEED® rating system v3.0, effective
July 1, 2009, is based on the following five primary and
two secondary categories:

The LEED® green building rating system -

Sustainable Sites 26 Points
Water Efficiency 10
Energy & Atmosphere 35
Materials & Resources 14
Indoor Environmental Quality 15

100 Points
LEED® Innovation Credits 6 Points
Regional Priority Items 4

LEED® v3.0 focuses on energy savings, reduced
CO, emissions, water efficiency, and regional priorities.
Reducing carbon footprint and fossil fuel use and
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»”

emissions received heavier weight in the new LEED®
point structure. Energy and atmosphere credits account
for 32% of potential points, compared to 24% in the
prior scale. Of 100 possible points, 48 are now in general
energy and water use categories. Water use reduction of
20% is now a mandatory program requirement (MPR)
and additional points are awarded for 30% potable water
reduction. Under the prior version, LEED® 2.2, 20% water
reduction would have earned a credit point — now it is
just an MPR.

The LEED® rating systems have been standardized
on 100 point scales, with up to 10 additional credits
available for project “innovation credits,” and focusing
on designated regional environmental priorities:

Certified 40 Points
Silver 50
Gold 60
Platinum 80

All projects started after June 27, 2009, are required to
register under and meet the requirements of LEED® v3.0.

Commonly estimated construction cost premiums and
investment return calculations for the various LEED®
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business and partnership dissolution), as well as construction litigation.
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certification levels have been roughly reported in the
construction and development industry as follows:

Certified  .5%-3% cost increase 4-year payback
Silver 3%—4% cost increase 5-year payback
Gold 5%—6% cost increase 6-year payback
Platinum  7%-12% cost increase ~ 8-year payback

Following are some evolving LEED® issues which
may give rise to significant legal concerns:

Insurance Coverage Should Protect Against
Potential “LEEDigation”

Design professionals, owners, contractors, architects,
and engineers involved with LEED®-certified buildings
must consider the potential liabilities of “LEEDigation.”
As with any new area of potential liability, underwriting
lags behind history. Traditional insurance may not call
for restoring property to a certified condition. Insurance
may disclaim coverage for product failures related to
renewable energy or key products, or exclude coverage
for the unavailability of green materials, etc.

Insurance companies are marketing coverages
to protect buildings that are green-certified, for green
re-engineering and re-certification, repairing or rebuilding
damaged or vacant property, and for rebuilding to green
standards. However, such policies do not necessarily
cover other problematic issues of failure to achieve green
certification, specified cost or energy savings, or required
green standards.

Architects may be susceptible to LEED®-related
lawsuits for breach of contract or warranty claims if
they wrongfully guarantee that a project will achieve a
certain level of LEED® certification or achieve certain
energy or water savings. Typical professional liability
insurance policies do not provide coverage for warranties
or guarantees made by professionals. It is important for
design professionals and designer builders to ensure that
their errors and omissions policies cover them for “green
malpractice,” such as failing to achieve a desired green
design or level of LEED® certification.

Contracts Should Clearly Allocate “Green”
Responsibilities

Contracts should be drafted to clearly set out the green
building responsibilities of the parties. Standard AIA
contracts, for example, do not address green building
requirements or make specific references to green
building certification.

Issues of third-party actions relating to energy
efficiency, and challenges to the certification of a building
under LEED®, require that contracts be drafted to protect
the parties from unforeseen liability well beyond the time
frame of any warranties. One potential solution to the
issue of long-term liability is to use certification or energy
efficiency “goals” and not “specifications” that must be
met. Another tactic is to explicitly state that the contractor
or design professional has met contract requirements once

certification is obtained and the project is “substantially

complete.”

Green contracts must incorporate sustainable
objectives, anticipate warranty or delivery issues, define
roles, duties and assumptions of risk, and include
practical remedies. Careful drafting should also address
the possibility that a certain level of LEED® certification
may not be possible — a failure that can affect financing,
public entitlements and tax credits, and related issues
such as bonding and insurance coverage.

“Green building” project issues to be considered in
contract negotiation and drafting include:

1. defining and specifying the “green” standards or
requirements;

2. identifying the measurable and achievable criteria
for the project;

3. making sure the desired standards and certifications
meet any local building;

4. assigning the risks of responsibility for “green”
certification;

5. agreeing upon and assigning who is responsible
for achieving specific green credits and paperwork
submissions;

6. defining whether green certification or compliance,
or what level of certification, is a pre-condition to
“substantial completion”;

7. ascertaining the exact operative design
specifications;

8. negotiating any limitations on liability, caps on
damages, liquidated damages, and waivers of
liability; and

9. being cautious in relying upon or warranting new
or untested “green” technology and materials.

Contracts should be drafted to
clearly set out the green building
responsibilities of the parties.

One of the first reported cases involving “green
building” was Shaw Development v. Southern Builders, a
dispute involving a $7.5-million, 23-unit condominium
project in Maryland. The owner, Shaw Development,
sought LEED® Silver certification, which would have
earned it more than $600,000 in state tax credits if a
certificate of occupancy was issued by a certain date.
After the contractor filed a $45,000 mechanic’s lien action,
the owner counterclaimed against the contractor for,
among other things, failure to allow the owner to achieve
the state tax credits by delivering a LEED® Silver-certified
project. The parties had used a standard form contract
(AIA A101 - 1997 Standard Form of Agreement), and the
contract documents referenced LEED® requirements only
via a project manual incorporated by reference. While
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Shaw Development went into arbitration and settled out
of court, this case emphasizes the importance of better
contract drafting and risk allocation for failure to obtain
LEED® certification.

False or Overstated Green Marketing Statements
(“Greenwashing”)

Potential legal liability includes statements about
the building. Statements are commonly made in press
releases, reports and financing documents that the
project “is” or “will” be LEED® certified, “will” result
in significant energy savings or “will” create a healthier
environment. In fact, no project is certified until after
completion; nor will its performance be known for a
period of time thereafter. Such statements, however, may
be relied upon by investors, lenders, commercial tenants
and public officials. Legal claims of misrepresentation
and false advertising can be avoided by legal review of
information and statements about the green building
project, and its anticipated completion and performance.

Tracking LEED® credits is a
document-intensive process that
involves drawings, receipts, product
spec sheets, testing, photos,
plans and more.

Builders and developers also use “greenwashing”
comments about projects such as the phrases “built to
LEED®standards” or “containing LEED® elements” when
a project has not even applied for LEED® certification.
Projects are also claiming LEED® “certification” before
they are even built and completed.

Identify Role-Specific “Green Risks"”
Project Owners
e Failure of a project to achieve an anticipated level
of certification. This risk is particularly significant
when a large new construction project is required
to meet certain LEED® levels or sustainability
standards. It is particularly important to consider
(and expect) that the typical project fails to qualify
for 10%-15% of the planned LEED® credits.
Failure to qualify for tax credits that are contingent
upon certification or certification being achieved
within a certain time frame.
Failure to meet loan or incentive program
requirements if construction is not as “green” as
originally planned.
¢ Increased “soft costs” due to delays in construction
or requirements for additional documentation (in
addition to the already greater up-front costs of
green building).
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Design Professionals

* Higher standard of care resulting from participation
in the building process as LEED® Accredited
Professionals (APs).

* Design defects or omissions that result in failure
to achieve certification or specific levels of LEED®
certification.

e Liability due to the failure of systems or
components to perform at expected levels.

Contractors/Subcontractors

e Failure to deliver features and performance
promised by the contract.

* Construction defects, such as improper installation,
that may result from a failure to understand the
systemwide role of individual building products.

e Failure of structure or systems/components to
perform as intended to achieve certification (either
short-term or over the lifecycle of the building).

Tenants
e Failure of a structure to meet expectations for

improved worker health and productivity and for
reduced utilities costs (Where tenants are responsible
for utilities expenses). Tenants may seek out
commercial or residential space in green buildings
specifically because of benefits commonly associated
with green buildings, and their expectations may be
high and written into the lease.

Liability for Failure to Document and
“Build the Book"
Tracking LEED® credits is a document-intensive process
that involves drawings, receipts, product spec sheets,
testing, photos, plans and more. The burden of proof
falls on the design team to prove to the Green Building
Certification Institute (GBCI) that the design and
construction meets the templates of all pursued LEED®
credits. Be sure to clarify from the start of the project
who is responsible for collecting and maintaining the
important documents. Failing to do so could result in
problems and liability due to the loss of needed points
or certification. For example, a contractor could be held
liable to an owner of a project for failing to maintain
adequate records of waste disposal and recycling if those
points were required for desired LEED® certification.
The LEED® reference guide offers advice on what
documentation is required (at a minimum). It is at the
discretion of the design team member assigned to each
credit to provide additional information as necessary to
ensure that the reviewer has adequate information to
understand the design intent and materials used. Online
resources and computer software can assist in listing and
maintaining the critical project documents needed to earn
and justify LEED® points. It is best to err on the side of
organization and inclusion when compiling information



so the USGBC reviewer clearly understands what is being
documented, the design, the materials incorporated, and
the credit(s) sought.

Post-Construction Reporting
Many experts have raised serious concern about
one requirement in LEED® v.3.0. The requirement, a
“precondition” of certification for all buildings
under LEED® v.3.0, is that owners must commit to
sharing building energy and water-usage data for at
least five years after a new building is occupied or
an existing building is certified. LEED® certification
may be revoked if there is noncompliance with this
new minimum program requirement (MPR), or any
of the other six so-called MPRs. LEED® v.3.0 imposes
ongoing monitoring requirements and calls for possible
revocation of certification. LEED® v.3.0 and its related
Project Manual entries clearly incorporate the potential
“Hammer of Decertification” for failure of the building
to perform or the owner to report the data.
Decertification carries major risks and potentially
extends periods of notice, statutes of limitations, and
the damages presented in claims. For example, if a
project depends on achieving a certain certification as

part of a lease, failing to reach that level could translate
to a breach of the lease and thus implicate risk to the
owner and, downstream, to builders, contractors, and
designers. Extending that risk past original occupancy
through the threat of decertification may dramatically
increase the time frame of risk, the chance of a breach,
and the potential damages. Decertification may also
implicate issues concerning occupancy permits, public
bonds and tax credits, compliance with permits and
zoning requirements, and other matters.

Prognosis

A revision to LEED® v.3.0 is in process and expected
to be finalized in 2012. Two public comment periods
were held in 2011. The proposed changes include new
credit categories and several reworked credits and
new prerequisites. The new credit categories include a
performance credit category, an “integrated process”
category and a “location and transportation” category.
The performance credit category is aimed at addressing
one of the most debated issues of LEED® certification
and will try to ensure that LEED® points are not
based solely on design, but reflect actual building
performance. [ |
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ATTORNEY PROFESSIONALISM FORUM

To the Forum:

I 'am an associate at a 50-person general
practice firm in New York City with a
practice in real estate law and litigation.
Every day I receive numerous letters,
faxes and emails from clients and
adversaries, which I always try to
answer. My practice is to also use
letters or email when it is necessary for
me to communicate with an adversary
on an important subject. But although
I try to be diligent, for reasons that
no one has been able to explain, it
seems that my adversaries ignore my
correspondence, especially emails.
Do adversaries have an obligation to
respond to my letters and email? How
much time do they have to respond
to us? Is there anything we can do if
our adversaries don’t respond? On a
related topic, I learned in law school
that lawyers have an obligation to
communicate with clients and answer
their questions. But, my problem is
that I get so many telephone calls and
emails and that I can’t seem to keep up
with them. What are my obligations to
my clients? How much time do I have
to respond? A friend told me that there
is a 24-hour rule but I can’t seem to find
it. Finally, while I am on the topic, I find
that many lawyers in our firm use text
messaging and email to communicate
with us. These communications
should be protected by attorney-client
privilege but I am concerned that the
emails may get to the wrong person
and that I could be criticized for not
protecting my client’s confidences. Is
it proper to communicate with clients
electronically?

Sincerely,
Communication Challenged

Dear Communication Challenged:

You raise a few separate but related
issues: (1) Do adversaries owe each
other a duty to communicate? (2)
What are lawyers’ communication
obligations to their clients? (3) Are
emails, text messages, and other digital
forms of communication with clients
protected by attorney-client privilege?
and (4) What happens if a privileged
communication in digital form, such
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as an email, is accidentally disclosed
to someone outside the attorney-client
relationship?

Our Duties to Our Adversaries

The New York Rules of Professional
Responsibility (the Rules) do not
explicitly impose on lawyers an obli-
gation to promptly communicate with
adversaries. However, Rule 1.3(b)
states that lawyers “shall not neglect
a legal matter entrusted” to them, and
Rule 3.4(a)(6) states that lawyers shall
not knowingly engage in conduct con-
trary to the Rules; together, these Rules
do impose a duty on lawyers to com-
municate with adversaries in a reason-
ably prompt fashion.

Some practitioners might quibble
with the idea that Rule 1.3(b) imposes
a duty to an adversary, arguing that
because Rule 1.3’s other subsections
specifically describe duties lawyers
owe to clients, the spirit of Rule 1.3(b),
if not its explicit text, likewise describes
a duty owed to clients. This idea
splits hairs unnecessarily; ignoring
communications from (or refusing
to communicate with) an adversary
constitutes neglect of a legal matter
and is a breach of the lawyer’s duty
of diligence, regardless of whether
the duty is owed to the client or the
adversary. Moreover, under Rule 3.4,
lawyers do owe their adversaries the
duty of fairness, and engaging in
conduct contrary to the Rules — such as
neglecting a legal matter — constitutes
a breach of Rule 3.4(a)(6). Certainly,
there is no doubt that attorneys who
fail to communicate with adversaries
can face disciplinary action by the Bar,!
and therefore, whether the obligation
stems directly from Rule 1.3(b) or
indirectly through Rule 3.4(a)(6), it
behooves all lawyers to be diligent
in their communications with their
adversaries.

Additionally, it is worth noting
that Rule 3.2 prohibits lawyers from
using means that have no substantial
purpose other than to delay or prolong
litigation. To the extent an adversary
refuses to communicate or takes an
excessive amount of time to respond

to communications for no apparent
purpose other than to delay litigation,
that lawyer is breaching his or her
ethical obligations under the Rules.
This brings us the related questions
you asked: How long does an adversary
have to respond, and what can you do
if he or she does not respond?
Unfortunately, there is no easy
answer to the first of these questions.
Lawyers should give their adversaries
areasonable amount of time to respond
to a communication, but the amount of
time that is reasonable will depend on
the nature of the communication and
the relationship between the parties.
For example, a reasonable time to
respond to a request for comments on
a draft agreement to settle a complex
commercial litigation matter will be
much longer than the reasonable time
needed to respond to a request to
videotape an upcoming deposition.
Additionally, if your adversary has
previously notified you that he or she
is in the midst of a trial on another
matter, it is reasonable to expect it will
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and discussion on the subject of attorney
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those of the authors, and not those of the
Attorney Professionalism Committee or
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take the adversary longer to respond to
your communications than it would if
he or she was in the office.

As for the second related question,
there is a series of best-practice steps
you should follow to encourage
your adversary to communicate with
you. First, try a variety of means of
communications, and document all of
your attempts to reach your adversary.
If your voicemail message has fallen on
deaf ears, follow up with an email; if
your emails are going unanswered, try
a phone call instead. If your adversary
has communicated with you in a
prompt fashion in the past, give him
or her the benefit of the doubt; even if
your adversary has a history of poor
communication, always be civil in
your own communications. After all, it
is possible your adversary is suffering
not from a communication failure,
but a technology failure: perhaps the
office email server has gone down
and the attorney is only available by
phone; or maybe he or she is travelling
and accidentally activated the out-of-
office message only for email and not
voicemail.

Second, if voicemails and emails
alike do not spur a response, send your
adversary a letter detailing the issue(s)
about which you need to communicate
and describing your attempts to make
contact. If your adversary has a history
of failing to communicate with you,
you may want to take a sterner tone
and suggest you will seek intervention
from the judge if your adversary
continues to be unresponsive.

Third, if your adversary continues
to ignore you, it is appropriate to seek
help from the court. The form of the
intervention you seek will depend on
the stage of litigation, your relationship
with your adversary, and your client’s
goals. For example, if you have
had a relatively cordial relationship
with your adversary and the lack of
communication appears to be out of
character, a simple letter to the judge
(copying your adversary, of course)
describing the situation and requesting
a conference call to resolve the issue
may be all that is necessary to spur your
adversary to resume communications

with you. Similarly, if your adversary
seems to go “radio silent” with respect
to only one issue — for example, if he or
she suddenly stops answering emails
whenever you bring up scheduling
depositions but is otherwise responsive
to your communications — a letter
to the judge is appropriate. In other
situations you may want to consider
more drastic measures. For example, if
your adversary is the plaintiff, and the
plaintiff has neither responded to your
discovery requests nor initiated any
discovery of his or her own, a motion
to dismiss for failure to prosecute may
be a more suitable action to take.

Our Communication

Obligations to Our Clients

There is no doubt that lawyers have
a duty to communicate with their
clients with reasonable diligence and
promptness. These obligations are set
forth in Rules 1.3(a), 1.3(b), and 1.4. The
Rules do not impose strict time limits;
the 24-hour rule about which you've
heard is what one Disney pirate would
say is “more what you'd call a guideline
than an actual rule.” The Rules require
you to act with reasonable diligence
and promptness in representing your
client and communicating with him or
her, but they do not specify particular
deadlines by which you must respond
to your client.

Certain circumstances do require
you to act with more swiftness than
others. Under Rules 1.4(a)(1) and (4),
you must promptly communicate with
your client about (1) any circumstances
requiring your client’s consent; (2) any
information that a court rule or other
law requires you communicate to your
client; (3) material developments in
the case, including settlement or plea
offers; and (4) any reasonable request
for information from your Cclient.
Other circumstances only require you
to reasonably consult with your client,
such as case strategy (Rule 1.4(a)(2)),
the status of the case (Rule 1.4(a)(3))
and limitations on your conduct
imposed by the Rules or other law
(Rule 1.4(a)(5)).

What constitutes “prompt com-
munication” or “reasonable time” will

vary depending on the circumstances
of the case and the nature of your
relationship with your client. The
24-hour rule is a solid guideline
and one we recommend you follow
whenever possible. Even if you cannot
respond to your client substantively
within one day’s time (for example, if
your client emails you a question that
will involve substantial research before
you can provide guidance on the issue),
you should let your client know that
you've received her communication,
will look into the matter and will
provide a substantive response within
a specified period.

If there is ever a time when you
will not be able to provide even a
cursory response within 24 hours -
for example, if you are traveling in
an area without reliable mobile
communication access, or if you are on
trial — you should notify your clients
ahead of time and (1) tell them why
you will be unavailable, (2) tell them
the dates you will be unreachable,
and (3) give them contact information
for the person or people who will
be available to assist your clients in
the event of an emergency. Clients are
much more likely to understand and
forgive a delay in communication if
you have informed them ahead of time
that you will be unavailable for a short
period or that you cannot answer their
questions right away because you need
to do some research first. They are not
as likely to understand if you just fail
to respond to them for days or even
weeks. Actively managing your clients’
expectations and your relationships
with your clients through prompt
communication will enable you to
fulfill your ethical obligations and keep
your clients happy with your service.

Digital Communication and the
Attorney-Client Privilege

Under Rule 1.6(a), lawyers have a duty
to protect their clients’ confidential
information, which includes infor-
mation protected by the attorney-client
privilege. Privileged information is
also protected from disclosure under
CPLR 3101(b) and 4503(a)(1). The
Rules and the CPLR use broad terms
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such as “confidential information” or
“confidential communication” when
describing privileged information.
This word choice is deliberate: the
Rules and the CPLR mean to capture
every form privileged information
may take, whether that be an oral
conversation, a letter, a voicemail
recording, a text message, an email, or
any other form in which information
can be communicated.

There is nothing wrong with
using electronic communication
with your clients and, as long as the
communications otherwise satisfy the
privilege standard — a communication
between attorney and client, made and
kept in confidence, for the purposes of
obtaining or providing legal advice -
they will be privileged documents
and will be shielded from discovery.
In fact, CPLR 4548 specifies that an
otherwise privileged document will
not lose its privilege just because it
was communicated electronically.
However, you may want to consider
stating in your engagement letter that
you may use digital communications,
including but not limited to email,
to communicate with your client and
that by countersigning the engagement
letter, the client consents to such
communication.

There is one important caveat to note
when using electronic communication
with clients: if someone outside the
attorney-client relationship has access
to the email account or mobile device,
the expectation of confidentiality may
be destroyed. For example, if your
client is an individual and she emails
you from her work email account, and
her employer’s company policy gives
the employer the right to access that
work email account, a court may find
that your client’s emails to you were
not privileged because her employer
could access them.2 A wise lawyer will
counsel clients to avoid contacting the
lawyer through any device that could
be monitored or accessed by a third
party.

You also have a duty to keep your
digital communications with your
client confidential, and you should
take steps to ensure that your digital
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information is protected. For example,
you should not send or receive
confidential text messages if anyone
else has access to your phone, nor
should you send or receive confidential
emails through an email account to
which someone else has access. You
should protect your digital files with
the same diligence you protect your
paper files: under lock and key. The
difference with digital files, of course,
is that the lock and key will also be
digital, that is, firewalls and other
protections to ensure unauthorized
persons cannot access the files.

Accidental Disclosure

Inadvertent disclosure of confidential
or privileged documents is every
lawyer’s fear, and the risk of such
a disclosure is greater as electronic
communication becomes easier,
because a single mistyped email
address or accidental “reply all” can
send documents outside the attorney-
client sphere.

You can take certain steps to reduce
the likelihood of inadvertent disclosure
and to minimize the consequences if
disclosure occurs. Simply taking the
time to double-check email addresses
and the numbers to which you are
texting or faxing information will
help reduce the chances that you
will accidentally send confidential
information to an adversary or third
party. Additionally, ensuring that your
electronic files are properly protected
behind firewalls and antivirus software
will help prevent unauthorized parties
from accessing them.

If you do realize that you have
accidentally sent confidential materials
to an adversary or third party, you
should notify that party immediately,
inform them of the situation, and
request that they destroy, sequester, or
return the documents. If the recipient
is a lawyer, Rule 4.4(b) requires the
attorney to notify you that he or she
received your confidential materials,
but the Rule does not currently require
the recipient to take any further action.
Therefore, in case your adversary or
the third party resists returning or
destroying the materials, you should

continue to make every effort to protect
your client’s confidential information.

First, you should document your
position to the recipient in writing
(either an email or a letter, whichever
you deem appropriate), and set forth
your justification for your request that
the inadvertently disclosed documents
be returned, sequestered, or destroyed.
Second, if the recipient refuses to
cooperate, request a meet-and-confer
to discuss the matter and hear the
recipient’s justification for the position
that he or she need not comply with
your request. Finally, if the matter still
cannot be resolved, you should then
consider court intervention, such as
a conference call with the judge to
resolve the dispute or a motion for a
protective order.

The NYSBA’s Committee on
Attorney Professionalism has proposed
revisions to Rule 4.4(b). If enacted, the
proposed rule would, as a matter of
professional ethics, protect confidential
client information by requiring the
recipient to (1) stop reading the
document once he or she realizes it is
an inadvertently disclosed confidential
document; (2) notify the sender of its
receipt; (3) return, sequester, or destroy
the document; (4) refrain from using
the information in the document; and
(5) take reasonable steps to retrieve any
copies the recipient circulated before
realizing its confidential nature. We
recommend that attorneys follow these
best-practices steps if they receive
inadvertently disclosed confidential
material even though they are not yet
a part of the Rules.

Conclusion

Good communication skills are a
hallmark of the effective professional.
Lawyers have an ethical obligation
to communicate promptly with their
adversaries and clients and to avoid
unnecessarily delaying a legal matter.
Lawyers should strive to reply to their
adversaries and clients within 24 hours
whenever possible, and, when we will
be unavailable for periods of time,
to inform our clients and adversaries
of that fact in order to avoid the
appearance of being unresponsive.



While electronic communication is
permissible, and is often the desired
mode of communication, we should
take care to protect our clients’
confidential information, however
communicated, including informing
our clients not to use their work
computers to contact us and taking
all reasonable necessary steps to claw
back confidential material that was
inadvertently disclosed.
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1. See, e.g., In re Berkman, 55 A.D.3d 114 (2d Dep’t
2008) (noting the respondent had “an extensive
prior disciplinary record” for, among other things,
“failure to adequately communicate with his
clients or with adversaries”).

2. Scott v. Beth Israel Med. Ctr. Inc., 17 Misc. 3d
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constructive notice of employer’s policy forbidding
personal use of company computers and email

and providing for employer monitoring of email,
employee’s communications with his attorney using
his work email account were not privileged because
the employee had no expectation of privacy). Courts
outside New York have held similarly. Holmes v.
Petrovich Dev. Co., LLC, 191 Cal. App. 4th 1047 (2011)
(where company’s policy stated that the company
would monitor computer and email usage and
personal email was strictly forbidden, employee’s
communications with her attorney using her work
computer were not privileged because there was no
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motion with an affidavit or affirmation
stating whether you’ve moved before
for similar relief and the result of that
motion. Specify the new facts, if any,
on which you base the new motion, if
you've asked for similar relief before.
When moving ex parte, a court might
require you as the moving party to
post an undertaking.” Under the IAS
system, submit your ex parte motion
to the assigned judge.

Stay of Proceedings

Under CPLR 2201, you may move a
court in which an action or proceeding
is pending to grant a stay of the case.
A stay suspends the case. Make your
application for a stay in the court
in which the matter is pending. You
may move for a stay by notice of
motion or by order to show cause.
Seeking a stay isn’t the same as seeking
injunctive relief.# When a court grants
an injunction, it directs a party to do
or not do something. The rules about
injunctive relief are set forth in CPLR
article 63. A court may grant injunctive
relief only if it has the jurisdiction to
grant an injunction.

Motions to Correct Pleadings
Before filing a responsive pleading,
you may move under CPLR 3024(a),
3024(b), or 3014 to correct pleadings.
Under CPLR 3024(b), you may move
for a more definite statement if you
can’t respond to a pleading because the
pleading is vague. Under 3024(b), you
may move to strike any scandalous
or prejudicial material in a pleading.
If you can’t respond to a pleading
because your adversary hasn’t
separately numbered the allegations
or causes of action in the pleading,
you may move under 3014 to require
your adversary to number its pleading
separately.?

Disclosure Motions

They're motions in which you seek
relief from the court regarding
disclosure, called “discovery” in
federal court. The reason you’ll move
for disclosure might be that the other
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side has failed to disclose information
that you sought and you're asking the
court to compel the other side to turn
it over to you.l0 You might also be
asking the court to penalize the other
side because it failed to disclose to you
information you sought.

Under CPLR 3124, move to compel
your adversary to comply or respond

and summary-judgment motions in
the upcoming issues.

You may file an in limine motion
before trial to preclude the other side
from offering evidence at trial. You
may also file an in limine motion
before trial to get an advance ruling
to assure that your evidence will be
admitted at trial.

Some attorneys put their legal arguments
in their affirmations. But that’s the inferior

practice: Save your legal points for your
memorandum of law, a document separate
from your affirmation.

to “any request, notice, interrogatory,
demand, question or order.” Under
CPLR 3126, move for penalties against
another party. Under CPLR 3126, a
court may strike all or part of your
adversary’s pleadings, dismiss the case,
enter a default judgment against your
adversary, preclude your adversary
from offering information into evidence
at trial, stay the proceedings until your
adversary complies, or conditionally
order your adversary to comply.

A court, sua sponte or on notice by
motion, might also grant a protective
order to “prevent unreasonable
annoyance, expense, embarrassment,
disadvantage, or other prejudice.”1!

Pre-Trial Motions

A pre-trial motion is a motion in which
you seek relief from the court before
the trial begins. A pre-trial motion
must be on notice to the other parties
and in writing.12 You may move for
pre-trial relief (1) by notice of motion
with supporting papers!® or (2) by
order to show cause with supporting
papers.14 Motions to dismiss under
CPLR 3211 and motions for summary
judgment under 3212 are pre-trial
motions. Moving to dismiss under
3211 is a quick way to dispose of
a case. Under 3212, you may move
for summary judgment or partial
summary judgment. The Legal Writer
will discuss more on motions to dismiss

Trial and Post-Trial Motions
Trial and post-trial motions are motions
in which you seek relief from the court
during trial (or a hearing) or when the
trial has concluded. Depending on the
individual judge’s rules, trial and post-
trial motions may be made orally.
Under CPLR 4401 and 4404, you
may move for judgment during
and after trial. CPLR 4402 allows
you during the trial to move for a
continuance or new trial. CPLR 4404(a)
allows you to move post-trial for a
judgment notwithstanding a verdict.
CPLR 4404(a) also allows you to move
for a new trial in jury cases.1>

After a Judge Has Ruled: Motions
to Renew or Reargue

After a judge has decided a motion
against you, you must decide whether
to move to renew, to reargue, or to
renew and reargue. You'll have to
make this motion before the judge
who decided against you the first
time you made the motion.1¢ Identify
whether you're moving for renewal,
reargument, or both. If you're unclear
what you’re moving for (renewal,
reargument, or both), don’t expect the
court to figure it out for you.

In a motion for renewal, you must
show that you have new facts you didn’t
offer on the earlier motion that would
change the court’s determination had it
known about the facts initially and that



you have a justifiable reason why you
didn’t offer those facts before.1” As the
moving party, you have the burden to
show that the facts didn’t exist before
or were unknown. You must also show
that even with reasonable diligence,
you couldn’t have discovered the facts
to offer them on the original motion.

In a motion for reargument, you're
informing the court that it overlooked
or misapprehended relevant law
or fact.!® Explain how the court
misapplied or misconstrued a statute,
rule, or case. Explain the applicable
law. But don’t repeat your earlier
arguments. And don’t advance new
or additional arguments from your
original motion.

Form and Content of Motions:
General Overview

* Motions and orders to show cause
must comply with CPLR 2101: All
papers must be typed or printed
in black on 8 1/2 by 11-inch white
paper in at least 10-point type.1?

¢ Each motion paper must have
a caption containing the court’s
name and venue, the action’s title,
and the index number.

¢ Each motion must state whether
the document is a notice of
motion or an order to show
cause.20

* Double-space the text but single-
space the caption, title, footnotes,
and quotations.2!

o If counsel represents you, the
motion must be endorsed with
the attorney’s name, address,
and telephone number. If
you're unrepresented, and thus
proceeding pro se, endorse the
motion with your name and
give your address and telephone
number.22

o If an attorney represents you,
your attorney must sign every
written motion. The attorney’s
signature certifies that its contents
aren’t frivolous.?3

The Essential Components

of a Notice of Motion

A notice of motion, usually one or two
pages long, specifies the preliminary

information that appears before your
motion. The notice of motion gives
your adversary essential information
about the motion. In your notice of
motion, include the following:

e The date,2* time, court location
(address of court and part), and
department, if applicable.

* The nature of the order you're
seeking.

® The evidence on which you're
basing your motion. For example,
any affidavits, exhibits, or other
evidence on which you're basing
your motion.

® The caption of the case, including
the venue for the motion.

* The assigned judge’s name if the
case has been assigned to a judge.

e The index number.

¢ The name and address of the
attorney on the motion.

* Whether you're seeking
oral argument. Some judges
require oral argument on all
types of motions; other judges
require argument in limited
circumstances. In most New
York courts, oral argument is the
requirement, not the exception.

Affidavits and Exhibits
Affidavits are the “principal means”
to submit evidence to a court in a
motion.2> No evidentiary rules dictate
the contents of New York affidavits.
But beware attacks from your
adversary when you submit affidavits
not based on personal knowledge or
on documentary evidence: A court will
give no probative value to affidavits
not premised on personal knowledge
or on documentary evidence.26 If
you're relying on pleadings, attach
them to your motion in the form
of exhibits. How you choose to put
together your exhibits (binding them
professionally or with clips or staples
or hole punches, including a cover and
exhibit tabs) is up to you. But make
sure you make it easy for the court to
find and read your exhibits.
Affidavit(s) accompany a motion.
If necessary to your motion, attach
documentary exhibits. Affidavits and
exhibits help the court rule for you.

Affidavits must be sworn before a
notary public. An attorney, physician,
osteopath, or dentist may swear to
information in an affirmation instead
of an affidavit.

In an attachment to an affidavit, give
the court information or documents
obtained during disclosure. Describe
in the affidavit the document and why
it’s important to your motion. In an
attachment to an affidavit, you may
also give the court testimony from
an examination before trial (EBT) —
called a deposition in federal court —
relevant to your motion. Include the
cover page of the transcription and the
relevant text.

Your summary-judgment motion
must include the pleadings as
attachments.?”

Your motion to dismiss must attach
a copy of the complaint.8

Brief or Memorandum of Law
in Support of Your Motion
You're not required to submit a brief,
sometimes called a memorandum of
law, to support a motion. But better
attorneys do so in important cases. It’s
not just the facts of your case that will
persuade the court to rule for you. It’s
also how the facts of your case apply
to the law. Some attorneys put their
legal arguments in their affirmations.
But that’s the inferior practice: You
should save your legal points for your
memorandum of law, a document
separate from your affirmation. In
affirmations, attorneys affirm to the
truth of factual statements. Attorneys
may not swear to the truth of legal
arguments.?? And judges sometimes
can’t recall what you've said during
oral argument. Submitting a separate
memorandum of law lets the judge
hear your arguments again. Sometimes
judges ask their law clerks to write
their decisions, and the law clerks will
not hear your brilliant oral argument.
It's thus best to submit a separate
memorandum of law with your legal
arguments.

For more information on writing
briefs, consult the Legal Writer’s

CONTINUED ON PAGE 56
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column “Writing Bad Briefs: How to
Lose a Case in 100 Pages or More.”30
You'll find wuseful techniques on
concision, precision, organization,
citation, writing your facts, offering
legal argument, and treating the judge
and your adversary respectfully. And
you'll also learn to avoid legalese,
boilerplate, clichés, metadiscourse,
negatives, and the passive voice.

In the next issue, the Legal Writer
will continue with specifics on motions
to dismiss. [
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Part X — Bill of Particulars, 83 N.Y. St. B.J. 64 (Oct.
2011).

11.  Chuang, supra note 4, at 9 (citing CPLR 3103).
12. CPLR 2211.

13. CPLR 2214(a).

14. CPLR 2214(d).

15. Chuang, supra note 4, at 29.

16. Exceptions: when the original motion was
ex parte; granted on default; or when court “so
ordered” a stipulation. CPLR 2221(a).

17. CPLR 2221(e)(2)—(3).
18. CPLR 2221(d).

19. A summons must be printed in at least
12-point type. CPLR 2101(a).

20. CPLR 2101(c).

21. 22 N.Y.C.RR. § 202.5(a).
22. CPLR 2101(d).

23. 22 N.Y.C.RR. § 130-1.1(b).

24. CPLR 2214(b) specifies the minimum time
period for noticing a motion, except when moving
by order to show cause. Some judges will hear
certain motions on certain days of the week.

Make sure to check with the court and the judge’s
individual rules.

25. Barr et al., supra note 8, at § 16:62, at 16-13.
26. Id. at § 16:65, at 16-13.

27. CPLR 3212(b).

28. Barr et al., supra note 8, at § 16:60, at 16-65

(citing Dupuy v. Carrier Corp., 204 A.D.2d 977,977,
614 N.Y.S.2d 950, 960 (4th Dep’t 1994)).

29. Id. at § 16:670 at 16-14.
30. Gerald Lebovits, The Legal Writer, Writing Bad

Briefs: How to Lose a Case in 100 Pages or More, 82
N.Y. St. BJ. 64 (May 2010).

GERALD LeBoviTs, a Civil Court judge in the
Bronx, New York, teaches part time at Columbia,
Fordham, and St. John's law schools. He

thanks court attorney Alexandra Standish for
researching this column. Judge Lebovits's email
address is GLebovits@aol.com.

“oundation Memorials

fitting and lasting tribute to a deceased lawyer can be made through a memorial contribution to
The New York Bar Foundation. This highly appropriate and meaningful gesture on the part of
friends and associates will be felt and appreciated by the family of the deceased.

Contributions may be made to The New York Bar Foundation, One Elk Street, Albany, New York 12207,
stating in whose memory it is made. An officer of the Foundation will notify the family that a contribu-
tion has been made and by whom, although the amount of the contribution will not be specified.

All lawyers in whose name contributions are made will be listed in a Foundation Memorial Book main-
tained at the New York State Bar Center in Albany. In addition, the names of deceased members in whose
memory bequests or contributions in the sum of $1,000 or more are made will be permanently inscribed
on a bronze plaque mounted in the Memorial Hall facing the handsome courtyard at the Bar Center.

EEEE
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YORK
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L
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NEW MEMBERS WELCOMED

FIRST DISTRICT

Seun Ayobami Adebiyi

Michael Thomas Akerly

Tlene Albala

Adam J. Algaze

Leslie J. Altus

Jorge A. Amador

Lemuel Udochi Anaejionu

Denise Marie Anderson

Chase Elling Angell

Aaron Nathan Arthur

Jessica Astrof

Keith D. Babula

Luis Armando Bacalao

Megan Jayne Baier

Adrienne Denise Baker

Elizabeth Barrett Bardauskis

Edward L. Barlow

Hariqbal Basi

Nell Ada Beekman

Janessa Lee Bernstein

Corey James Betker

Melissa Ann Bevilacqua

Stacy Bilagros

Arthur Biller

Patricia G. Birch

Thomas Alan Bockhorst

Saswat Bohidar

Jared Casden Borriello

Jacqueline Elizabeth Boyce

Andrew Robert Bramhall

Barbara Jenese Bridges

Liron Sharon Lass Brish

Christopher Andrew Brock

Dana Jill Brusca

Joseph Morris Buchbinder

Brian Hugh Buck

Christian Kurt Burghart

Kaajal Shah Burman

Jason David Burns

Kanysha Raeshel Burton

Alessandro Buscemi

Milton Bush

Katie Allison Butler

Thomas Henry Caldwell

Christina Caram

Allison Nicole Cardinal

Elizabeth Lynn Carlson

Frances Elizabeth Carter

Joseph Steven Cerezo

Jonathan Cheng

Kathryn Chern

Eric Matthew Chesin

Hana Choi

Joyce Elizabeth Choi

Stephen Robert Chuk

Katherine Peirce Churchill

John Richard Cianfrone

David J. Clark

Michael Halley Clements

Jennifer Ann Coffey

Christine McDonnell
Coldiron

James Nicholas Costello

Sarah Joslyn Crowder

Timothy Cruickshank

Milana Dabran

Gabriel Daniel

Andrew Scott Davis

Sanford Jay Davis

Timothy McLellan Davis

Cristina Del Rivero
Gutierrez-Soto

Diana Marter Dellamere
Yah Elizabeth Demann
Francis Robert Denig
Craig William Dent
Steven Lawrence Dibasio
Timothy Shawn Dixon
Mathew Djavaherian
Clinton Joseph Dockery
Sean D’imperio Doherty
Marie-noel Suzanne Dorge
Amanda Leigh Doueihi
Jamie L. Douglas
Alan James Dunbar
Andrae St. Aubyn Eccles
Nina T. Edelman
Kimberly Soo Edmonds
Candis Rose Beasley
Edwards
Sarah Ann Elliston
Shawn Eric Elzie
Andrea Chinyere Ezie
Lindsey Faivus
Kaitlin Teresa Farrell
Jordan John Feit
Brian L. Feld
Matthew David Field
Kara Catherine Fine
Thomas S. Fleishell
Sarah Firestine Foley
Ebette M. Fortune
Rebecca Faye Freedman
Anna Elizabeth Friedberg
Yosuke Fujioka
Roza S. Galustyan
Viral Suresh Gandhi
Sean Michael Garahan
Aparna Garg
Michelle M. Garrett
Chris M. Gavin
Natalie Geller
Nicole Anne Giambarrese
Robert John Gibbons
Jesse Canty Giles
Tomer Ginsberg
Betre Mussie Gizaw
Isaac James Glovinsky
Daniel Steven Goldstein
Eshai J. Gorshein
Andrew Simeon Gounardes
Daniel Joseph Grace
Marie Graham
Russell Grant
Camielle Nisanah Green
Gabriel Patrick Green-
Mitchell
Jesse Eugene Greene
Robert Bruce Greenlees
Alexis Danielle Gregorian
Yigal Mordechai Gross
Rafael Lee Guthartz
Devon Ashley Haft
Jessica Rist Hahn
Sarah Burke Haley
Talia Rose Harari
Christopher Lee Harbin
Andrew Ryan Harper
Morgan Gray Harper
Alison Morgan Hashmall
Stefan Nathaniel Hayek
Rebecca Heller
Christopher Scott Hemphill
Jeremy Alan Herschaft
William Clayton Hicks

Robert M. Hirsh
Heather Michelle Hiznay
Anat Holtzman

David Elliot Holzberg
Diana Hoover

John Aubrey Howell
Jacqueline Pearl Hu
Annie Huang

Benjamin Pei-ming Huang
Benjamin Ward Hutten
Kateryna Pokhodnya Imus
Romeo Marius Ionescu
Jaclyn Ionin

Robert Rand Isen
Patrick D. Ivkovich
Claire Elisabeth James
Derrelle Marcel Janey
Thomas Richard Jarvis
Quan Jin

Andrew Kamensky
Joshua Kane

Allison Marie Kant
Donald L. Kaplan

Amy Joanne Karayannis
Meheret Melinda Kassa
Moshe Katlowitz

Lisa Alee Kim

Brian J. Kinsella

Rachel Helen Kiwi
Benjamin David Klein
Gergely Klima

Melissa Kobernitski
Amanda Jean Koeth
Michael David Kogut
Martin Nikolaev Kostov
Milen I. Kovandzhiev
Stephen Joseph Kress
Michael Asher Kretzmer
Luiza Krkuti

Nien-tzu Kuo

Marianne Anais Kurlandski
Richard Frank Kurz
Siobhan Frances Lam
Melissa Krenzel Lang
Lisa Ann Laratro

James R. Larsen

Adam Michael Lavine
Robert Leclerc

Monica Grace Lee
Felicity Mary Jessica Lehane
Travis Dean Lenkner
Caroline Ivie Lents

John Francis Leo
Anthony Elie Leotti
Abraham Lichy

Alice Lim

Shirley Lin

Christopher Gregory Linden
Stephen Bruce Lindholm
Barbara L. Linzer

Chao Liu

Vallery Diane Lomas

Gabriel Lozano Garcia Corral

Jaime L. Lucido

Heather Victoria Lynch

James A. Lynch

Robert R. MacDonnell

Katia Elizabeth Macneill

Constantinos Anargyros
Magdalenos

Yem Trong Mai

Anuja Malhotra

Matthew Brett Mandel

Jordan Cole Manekin
Zachary Louis Marco
Ryan William Martin
Kasey Lynn Martini
Ashley Joy McCarthy
Casey Lynn McDonald
Michael Patrick McGarry
Edward Antell McGehee
Ciaran McGrath
Charles Mitchell McGuffey
Charles McPhedran
Jessica Ann Mederos
David Mehl
Ari Naftali Melber
Luana Gomes Mendes
Martinez
Andrew Loring Mercer
Ariel Meyerstein
Trae Damon Meyr
Clifford Charles Milburn
Jonathan Barak Milgrom
Corey Michael Sclar Miller
Katherine Jean Miller
Jonathan Manning Miner
Michael Miroshnikov
Fletcher Williams Moore
Jay Erik Mortenson
Sarah Elyse Moss
John Cullen Murphy
Wayne A. Myers
Hiroshi Nagano
Ajay Nath
Hadi Nilforoshan
Laura Pleasants Nixon
Christopher R. Noyes
Kevin Patrick O’Keefe
Patricia O’Kicki
Kevin Corey O'Neill
Laura Anne O’Shea
Jonathan Adam Ozarow
Stratos Nikolaos Pahis
Seung-ju Paik
Suyash Gopal Paliwal
Kapil Vishnu Pandit
Carol Yuan Chi Pang
Scott Paris
Richard Park
Nilakshi Gamwasam
Parndigamage
Suraj Champak Patel
Massimo Paternoster
Seth Maxwell Pavsner
Scott McArthur Pearsall
Steven Theodore Peluso
Breton Harris Permesly
Brittney Lynn Pescatore
Tanja Makovec Petrik
Clark W. Petschek
Hong Nhung Thi Pham
Andrew John Phillips
Nathan Wells Poulsen
Natalie Ann Powers
Ezra Ben Prager
Adrienne Primicias
Qiuhua Qian
Kirstie Raffan
Clement Rafin
Kathryn Vanessa Ramsey
Rahul Rao
Adam Charles Rattner
Sarada Ravindra
Susan Gertrude Reagan
Joshua Thad Reece

Catherine Rose Reichel
Sean Michael Reilly
Laurie Ann Rempp
Daniel A. Richards

Amy Elyce Ridge

Lauren Kristen Roberta
Alexander Colen Robinson
Daniel Rodriguez

Evan Foster Rosen

Nicole Teresa Rousseve
Javier H. Rubinstein
Andrew David Rundus
Brendan Daniel Sansivero
Kristin Ellen Graefe Savov
Courtney Popkin Schlesinger
Sandra B. Schneider
Lauren Jessica Schreur
Giselle Brianceschi Schuetz
Abigail Schwartz

Erica Schwitzer

Kelly Elise Scott

Ehud Eric Segev
Johnathan P. Seredynski
Saif Iqbal Shah Mohammed
Sagar Shah

Lindsay Marla Shaw
Warda Shazadi

Dong Eun Shin
Hyunjung Shin

Jonathan D. Shramko
Rebecca Marie Siegel
Pietro John Signoracci
Mario Signori

Gary Silber

Gurinder Jeet Singh
Aaron Raymond Slavutin
Eric Paul Smith

Erin Foley Smith

Valerie Ann Sorensen
John Knowlton Sorock
Adelaide A.v. Spence
Jessica Zoe Spitzer
Romina Flavia Stasevicius
Kellen Stevens

Jennifer Collins Stewart
David J. Stone

Christin Marie Sullivan
Rebecca Marie Tabb
Andrei Takhteyev

Farah Perez Tariq
Nicholas Anthony Taro
Kathryn Marie Throo
Janine Mamie Tien

Anna Timone

Laura Jean Tollgaard
Bridget Baragona Truxillo
David James Turner
Greta Rachel Ulvad
Kamran Vakili

Iffat Saeed Varano
Christine Varney

Lorena Vicens-Cameron
Susan Michelle Vignola
Amanda Britt Vrecenak
Matthew Bennett Walker
Joy Yu-ho Wang

Khadija Natasha Waugh
Allison Marie Wein
Matthew Adam Weinberg
Adam Jonathan Weinstein
Brian Michael Wells

Kara Marie Westercamp
Connor Ray Williams
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Janell Marie Wise
Nicole Marie Witteck
Zachary N. Wittenberg
Charles Jonathan Wood
Tianying Xie

Arezo Samiezadeh Yazd
Ping Chi Bobby Yeh
Mark Yu

Giulio Zanolia

Richard Zarco

Lihao Zhang

Wei Zhang

Weiwei Zhang

Lopa Patel Zielinski

SECOND DISTRICT
Anab Abdill

Caithlin Appleby

Jane Adriana Banisor
Yael Barbibay

Vincent Barredo

Natalia Beatriz Bedoya
Peter M. Bessada

Amy L. Bower

Gabriel Aaron Cohen
Travis Harlan Combs
Mariel Covarrubias
Lauren Ann D’annunzio
Peter C. De Vries

Julia Dietz

Rasheim Jamil Donaldson
Jeffrey Benjamin Dubner
Yasmin Dwedar
Michelle Elizabeth Ellwood
Zahire Desiree Estrella
Janay Louise Farmer

Jay Allan Galik

Esther Giladi

Moses Ginsberg

David J. Glass

Rohan Sheldon Grant
Anne Cary Greenberg
Rebecca Hedaya
Arkady Kalyuzhny
Danielle Anne Kantor
Daniel Klein

Julie Kottakis

Katrina Dominique Laperuta
Tammy Elizabeth Linn
Anthony Mohen

Caitlin Keane Murphy
Ernestine Jaclyn Narcisse
Don Huy Nguyen
Dinah Nissen

Daniel James Northrop
Chinyere Onwuchekwa
Joleena Arnese Pickett
Stephania Cabrini Sanon
Robin Schwartz
Catherine Ann Shaefer
Kenneth Alan Sherman
Alex Shkolyar

Fazeela Yusuf Siddiqui
Julia Elena Sobol
Guillermo Stampur
Devon Lorey Williams
Shimon Yiftach

Petro Zinkovetsky

THIRD DISTRICT
Elizabeth Gould
Mandy Maria Sheridan

FIFTH DISTRICT
Christina Marie El Bayadi

SEVENTH DISTRICT
Nicholas John Pontzer

EIGHTH DISTRICT
Katie M. Poleon
Patrick Earl Swanson
Julieanne Yanez

NINTH DISTRICT

Ari Abramowitz

Robert William Bannon

John Raymond Braunstein

Graig Robert Craver

Christopher R. Cuomo

Jonathan Richard Dixon

Lorri Eskenazi

Imran Faridi

Nathaniel Ashe Fischer

Audley Seymour Horatio
Foster

Adam Solomon Goldfine

Steve Emil Hollatz-Castillo

Irene Kirabo Kabunduh

Elena Kravtsoff

John Gregory Lahey

Joseph G. Merante

Kelechi Lauretta Ogbuzuo

Michael Robert Selkow

Vadim Serebro

Thomas Gordon Strong

Anna May Wong

Zipora Zicherman-Book

TENTH DISTRICT
Lubna Abbassi

Scott Ahroni

Scott S. Ahroni

Jasmyn Lucia Aponte
Philip Vincent Apruzzese
Lisa Marie Aquino
Ryan Benjamin Barshop
Alice Belmonte

Brian Robert Berger
Peter Anthony Bernacki
Christine Mae Billy
Maggie Anne Bopp
Jeffrey Kevin Brown
Shane Ritchie Butland
Michael J. Catallo

Lisa Marie Catapano
Joseph Peter Cervini
Ilya Chikvashvili
Carlos Rene Clavel
Regina Marie Competiello
Elaine Maria Demos
Paul J. Edelson

Samuel Joseph Ferrara
Morgant Wood Fiedler
Timothy Patrick Finnerty
Andrew Robert Fuchs
Melissa Galarza
Rebecca Lee Gidseg
Samuel Gilad

Frank James Gissaro
Sasha Renee Grandison
Elyse Nicole Grasso
Daniel Anthony Groth
Jamie Rose Hersh
Brenna Higgins

Albert Joseph Jaegers
Najee Johnson

Gregory Jon Kalikow
Kathleen Singer King
Julia Krukowski
Ashley Irene Lee
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Gary Matthew Leuis
Zachary C. Lyon

Matthew James Mays

Lisa Michelle McCabe
Lauren Ashley McDonough
Kristin Marie McGrath
Denise Donovan Medolla
Julie Lauren Mercer
Adnan Munawar

Eugene O'Neill

Byeongju Park

Sarvajit Patil

James Edward Pelzer
Stacey Pennetti

Marc William Pepe
Howard Keith Polikoff
Alyson S. Repp

Frank Rothman

Laurine Marie Rubin
Anthony Joseph Russolello
Jonathan Scott Scheine
Sidney M. Segall

Sunil Kumar Sookraj
Laura E. Stein

Christopher Francis Sulfaro
Melissa Ann Turner
Elizabeth Aimee Vaz
Stephen Ralph Wasserman
Alfred Will

Tole Zacharia

ELEVENTH DISTRICT

Rubaba Ahmad

Esah Ali

Christopher Lee Bailey

Yok-seung Chiu

Samantha Elizabeth Chung

Sara Ehrlich

Tricia Anika Franklin

Natasha Colleen Grant

Muzammil Ahmad Jamil

Joanna Jia

Jeffery Shaul Kashi

Ahmer Kazi

Inara F. Khashmati

Eliza Hyewon Kim

Caroline Ann McHale

Stephanie Marcela Mulcock

Randi Jill O’'Donnell

Alexander Ponze

Elizabeth Margaret
Ragavanis

Thomas Edmund Rooney
Jasmin Singh

Virginia Stateva

Vindiya Yashswini Surujpaul
Neethu Venugopal

Dana Walsh Sivak

Karine Kaining Wang
Ariel Michael Wargon
Hongyan Xue

William Yang

Edward Jade Young
Haiying Zuo

TWELFTH DISTRICT
Meghan Elizabeth Connelly
Jona De Jesus Cosio

Jason Lomar Gardner
Shanti Wynonna Hubbard
Anne Hartley Meredith
Ryan Christopher O’Dell
Mandi Ka Odier-Fink
Michael Rivadeneyra
Judith Anne Simms
Jonathan Kee Tsosie

THIRTEENTH DISTRICT
Mojolaoluwa Kofo Adewumi
Ilyssa Gabriella Gabor

Amy Legow Kaplan
Christopher Louis Lufrano
Paul Marrone

Emanuel Nisan

Anthony James Tavormina
Ugo C. Ugeh

OUT OF STATE

Chioma Chisom Elizabeth
Abangwu

Temitope Abiola Abayomi

Anthony Thomas Abbenante

Olasumbo Abolaji

Peter Christopher Alfano

Olujoke Enitan Aliu

Jason Scott Allevato

Delgermaa Altantuya

Victor Manuel Alvarez

David James Ananian-cooper

Scott Richard Anderson

Cheryl Padua Andrada

Travis James Annatoyn

Latoya Marsha Antonio

John Thomas Archer

Alison Kate Ashford

John Cyril Atkin

Lawrence Rush Atkinson

Todd Allan Atkinson

Debora Amaral Ayoub

Flavia Azevedo

Tony Joseph Azzi

Omar M. Bachikh

Patricia Owens Bahrenburg

Junlin Bai

Tinenenji Banda

Edmund Jason Gonzales
Baranda

Romie Elizabeth Barriere

Roberta Bagatini Bassegio

Peter John Baston

Phillip Coursey Bauknight

Nikolay Pavlov Bebov

Bryce Edward Benjet

Shikhaa Beri

Hector Paul Bernardini

Charles Blanaru

Sabrina Annie Bodson

Jan Bohanes

Leonardo Bonfanti

Dario Borghesan

Kevin G. Boris

Sarah Linda Borland

Rafael Teodoro Boza

Antonietta Brancaccio-
Balzano

Chanell Marie Branch

Gregory Peter Brazeal

Gary David Bressler

Aarti Amrita Bridgelal

Christian Stephen Brower

Andrew Michael Brown

Noe Burgos

Sarah Ruth Burke

Ellen Blevins Burno

Rosalie Jeanese Cabrera

Yan Ping Cai

Christopher Michael Candon

Ivia Marie Cardozo

Adam Carlis

Sean Michael Carson

Eunice B. Chae

David Chester Chapin

Jakob Charim

Nicolas Charron Geadah

Chen Chen

Jie Chen

Yo WMemoriam

Anthony V. Cardona
Glenmont, NY

Robert H. Carey
Rockuville Centre, NY

Robert M. Chilstrom
New York, NY
Lisa M. Codispoti
McLean, VA

Donald B. Frederick
Waverly, NY

Irving L. Kessler
Rochester, NY

Molly Klapper
New York, NY

James M. Kruta
Patterson, NY

Kenneth J. Moran
Richmond, VA

James M. Pedowitz

East Williston, NY

Robert J. Plache
Buffalo, NY

Albert S. Tablante
Jamaica Estates, NY




Jeffrey Robert Chenard

Bo Cheng

Chia-li Cho

Thomas Alvadore Clark

Sonya Berenfeld Cole

Loic Conan

Haidee Macapagal
Concepcion

Joe Conte

Arye Peretz Corbett

Robert W. Corcoran

Ernesto Eduardo Corzo
Aceves

Steven T. Cottreau

Michael Joseph Creegan

James Murrell Daniel

Mariel Stephanie Dator

Robert Benjamin Davies

Richard Lynn Davis

Anne-sophie C.M.G. De
Clercq

Carlos Fernando Costa
Almeida De Paiva
Nascimento

Melissa Lynne Depasquale

Alexia Olivia Deseure

James Michael Destefano

Susan Marie Dimickele

Stephen Mark Dnes

Nicholas Joseph Dolinsky

Yue Dong

Breda Donovan

Adam Douglas

Dana Sue Douglas

Nikhil Kumar Dutta

Gabriel Joseph Edelson

Erlina Encarnacion Rosario

Takashi Endo

Robert Thomas Esposito

Ashley R. Essick

Victoria Jeannie Everett

Laura Fadlallah

Tingfei Fan

Liliana Violeta Farfan

Shelley Sue Farrsiar

Elyssa Beth Feins

Dana Mora Feldman

Dustin Craig Fessler

Nicole Judith Figliolina

David William Fink

Jennifer Lynn Fiorica

Karol Locascio Fleming

Mia Folger

Enzo Fornaro

Juliana Andrea Fradique-
mendez

Fernando Franco

Leonard Harold Freiman

Aaron Daniel Frishman

David Christopher Gannone

Jie Gao

Simin Gao

Keelin Emily Gavagan

Elizabeth Anne Giannotti

Brynn Giannullo

Jennifer S. Gilbert

Giuseppe Giusti

Leah Renee Glasofer

Gerd Saul Godoy

Michael Emery Gogal

Brigid Kathleen Grabert

Michael Adam Greenberg

Remington Adam Gregg

Helena Domingues
Guimaraes

Jianhan Guo

Evan Seth Gutwein

Min Soo Hahn

Caitlin Sinclair Hall

Peter Hanson Hamner

Kevin Michael Hand

Angela Nicole Hanks

Thomas Coleman Hardy

Brian Matthew Harley

John Havrilchak

Bryony Jane Heise

Ryan Frank Helmrich

Michael Everett Heygood

Andrea A. Hickey

Sarah Christine Hodge

Bettina Holzberger

Woo Suk Hong

Yun Tae Hong

Marina Hoppas

Jia Hu

Shanzhe Huang

Daniel Warren Hudson

Anna Maria Huilaja

Gabriel Donovan Huntington

Bellenden Rand Hutcheson

Suzie Michell Antonett
Hylton

Brittany Allyson Hysni

Reuben Alfred Irwin

Tokutaka Ito

George Edgar James

Adam Craig Jed

Shisheng Jin

Sarah Kathryn Johnson

Elliot Christopher Jones

Sang Yong Joo

Matthew Campbell Jordan

Hyung Keun Jung

Tal A. Kadar

Samuel Obiefuna Kamanu

Karim G. Kaspar

Sara Kemeny

Gloria Keum

Saira Khan

Eric H. Kim

Hyun Jung Kim

Ji Yeoun Kim

Kunwoo Kim

Kyujin Kim

Na Young Kim

Natalie Sunhee Kim

Yong Kuk Kim

Terry Klein

Ai Koga

Jasung Koo

Tuncay Koroglu

Tanya Koshy

Michael Joseph Kosma

Thomas Peter Krawitz

Erin Christine Krimbill

Lauren Suzanne Kuley

Nishant Kumar

Elizabeth Carroll Ladt

Kenneth Joseph Lafiandra

Stephanie Lampf

Todd Beresford Langdon

James Antone Lassart

Evelyn Dzifa Latse

Corey Carol Lazar

Hyunsoo Lee

Jae Seung Lee

Sung Bum Lee

Brian Edward Leidell

Geraldine Lezmi

Ao Li

Jieyi Li

Mohan Li

Ran Li

Vincent Wei Li

Charles Salvatore Limandri

Chia-ju Lin

Yupei Lin

Beatrice Lisa Young
Lindstrom

Yuantian Liu

Michael Ray Lloyd

Paul Joseph Perry Loscocco

Jiefeng Lu

Kai Adam Luck

Trent William Luckinbill

Yu Ma

Mahta Mahdavi

Carlos Enrique Mainero Ruiz

Michelle Marianna Maloney

Adam Jeffrey Manna

Matthew Dennis Mannisto

Nicola Marchioro

Alexandra F. Markov

Russell Keith Marne

Mildred Jacinto Marquez

Rafael Maryahin

Katherine Melinda Mastman

Jacqueline Chantal Mathurin

John Paul Mauro

Elizabeth Jolene McCormick

Nicole Rose McErlean

James Colin McGee

Joanna Tarulli McKeegan

Douglas McQueen

Sarah Lila Mehta

Hugh Arthur Meighen

Jorge A. Mestre

Lynn Moran Meyer

Peter John Mihalick

Howard Avrum Miliman

John Wesley Mills

Kenneth Dal Hong Min

Daniel Moeritz

Daniel Stephen Moken

Irene Moldaver

Esther Moon

Clarissa Morales-Bejarano

Jason V. Morgan

Mercedes Sherrell Moses

Brittany Kristine Mosman

Jayme Nigri Moszkowicz

Mustafa Motiwala

Sean Alexander Mott

Jeffrey D. Myers

Thomas Anthony Nelan

Victoria Mwikali Ngomba

Ida Marilene Yolande
Ngueng-feze

Jiahua Ni

Brittany Marie Nicolli

Yuri Nonaka

Temiloluwa Iretianu Nuga

Adalgiza Alexandra Nunez

Brian Patrick O’'Neill

Maeve Maria O'Rourke

Sebastien Robert Oddos

Janice Oh

Olrick Michael Ojong

Reiko Okazaki

Yoshiyuki Omori

Ifeoma Theresa Onuora

Nicholas Norton Ouellette

Yen-chou Pan

Sylvia Isabel Paras Morales

John D. Park

Arpan Parmar

Ivan J. Parron

Tejal Vasudev Patel

Akima Jael Martha Paul

Nicole Marie Peles

Joel Larkin Perrell

Estine Ann Perrodo

Alex Nicolae Petrasincu

Maurice Samuel Pianko

Raul A. Pinto

Scott Michael Pirrello

Arjun S. Ponnambalam

Sarah Catherine Power

Stephanie Michelle Rabeau

Raphael Nanda Rajendra

Michael John Rankin

Simana Basu Rao

Colin Timothy Reardon

Benjamin Record

James Michael Record

Max Emmet Brand Reed

Lynette Rente

Ahmed Muhammad Tambra
Riaz

Daniel Patrick Robinson

Enrique Romero

Kay Lien Rousslang

Macarena Ruiz-jarabo

Brenna Jeanne Ryan

Kareem Nabil Saleh

Michael Radomir Samardzija

Giselle Mary Samuel

Menachem Mendel Sandman

Virginie Sayag

Richard Lawrence Scheff

Alexander Schilling

Karl Alexander Schmidt

Leonard Segreti

David Richard Seligman

Carmel Dori Shachar

William Robert Shafton

Ayesha Shaikh

Boris Shapiro

Sergey Shapka

Robert Phillip Sharpe

Michael Shaw

Yo Shi

Caitlin Brett Shimer

Deborah Lonabaugh Shuff

Shiza Shuja

Xiangjun Si

Pablo Silva Rodriguez

Adam Benjamin Silverman

Luke Simone

Rozan Simoni

Morris Abraham Singer

Suraj Raj Singh

Neha Sinha

Daniel Reuben Slawe

Elliot Michael Smith

Erica Joan Smith

Joseph V. Snee

Won II Sohn

Emma Louise Stainer

Gintare Stalenyte

Patrick Smith Stoneking

Vladyslav Strashko

Leigh Ayla Stuckhardt

Alexander Yuan Su

Ilana Subar

Menglu Sun

Shunsuke Suzuki

Matthias Woods Swonger

Richard Thiam Tabago

Cem Tahir

Lincoln Lim Tan

Tzvi Shmuel Tanenbaum

Mi Tang

Claudia Maria Taveras Alam

Gabriel V. Tese

Jeanne-Marie Alice Theuret

Virginia Lee Tice

Reagan Levert Toledano

Shreya Tripathi

Alexandra Uhel

Rebecca Hayes Ullman

Sabrina Ursaner

Elizabeth Custis Urstadt

Franck Henri Vacher

Anshuman Avinash Vaidya

Tyrone Leslie Valentine

Ekaterina Vasenina

Erwin Michael Vergara
Vencer

George Vergos

Rodolfo Guillermo Vouga

Tara Katelyn Walsh

Danjing Wang

Qun Wang

Yu-fang Wang

Yuli Wang

Kenyon Sean Matthew
Weaver

Yana Welinder

Theodore Frederick Weltner

Charles William White

James Andrew Wilkinson

Alison Jill Wininger

Sandy Claire Wirtz

Charlotte Owens Wise

David Michael Wissert

Christina Marie Woehr

Xiaoyu Wu

David Wulfert

Nicholas John Xenakis
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CLASSIFIED NOTICES
ADVERTISERS

RESPOND TO NOTICES AT:

New York State Bar Association
One EIk Street

Albany, NY 12207

Attn: Daniel McMahon

DEADLINE FOR SUBMISSIONS:
Six weeks prior to the first day
of the month of publication.

NONMEMBERS:

$175 for 50 words or less;

plus $1 for each additional word.
Boxholder No. assigned—

$75 per insertion.

MEMBERS:

$135 for 50 words and $1 for
each additional word.
Payment must accompany
insertion orders.

SEND ADS WITH PAYMENT TO:
Network Media Partners

Executive Plaza 1, Suite 900

11350 McCormick Road

Hunt Valley, MD 21031

(410) 584-1960
ssmith@networkmediapartners.com

HELP WANTED: ATTORNEY

Attorney sought by Law Office of
Evelyn T. Tucker, a solo practitioner,
in NY to research immigration, int’l,
criminal, labor & family laws, rulings
& regs. Prep legal brief & motion.
Intake w/clients & advise legal mat-
ters. Analyze & identify legal issues,
compose client affidavits, court
appearances. Assist internet mktg.
Candidates need to have JD license
in a state jurisdiction. Excellent
writing & research skills. Knowl
of internet mktg. Email resume to
Etuckerlaw@gmail.com.

HELP WANTED: LAW CLERK

Law Clerk (NYC): Prepare immi-
gration docs, briefs & legal memo;
Research & review petitions &
motions. Help prepare seminars/arti-
cles for prof. clients. LL.M/].D. iCERT
& 1 yr exp req. Contact TLA, 60 E 42
St. #1638, NYC 10165.

INCORPORATION SERVICES

Add business formation services
to your practice without adding
demands on your resources.
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Help clients incorporate or form limit-
ed liability companies with America’s
leading provider of business forma-
tion services. We can also assist in
out-of-state qualifications.

Call us today at 800-637-4898 or visit
www.incorporate.com to learn more.

OPPORTUNITIES IN EUROPE

Center for International Legal Studies,
US Fax 1 509 3560077, Email office@
cils.org. LLM IN INTERNATIONAL
BUSINESS PRACTICE - Two weeks
each March over three years, $9,000
total  tuition. www.legaledu.net.
VISITING PROFESSORSHIPS - Pro
bono teaching assignments East Europe
and former Soviet Republics. Requires
20+ years’ experience. www.cils3.net.

REFER US YOUR DISABILITY
INSURANCE CASES

Attorneys Dell & Schaefer - Our disabil-
ity income division, managed by
Gregory Dell, is comprised of eight
attorneys that represent claimants
throughout all stages (i.e. applications,
denials, appeals, litigation & buy-outs)
of a claim for individual or group
(ERISA) long-term disability benefits.
Mr. Dell is the author of a Westlaw
Disability Insurance Law Treatise.
Representing claimants throughout
New York & nationwide. Referral Fees
212-691-6900, 800-828-7583,
www.diAttorney.com,
gdell@diAttorney.com.

VISITING PROFESSORSHIPS

Short-term pro bono teaching appoint-
ments for lawyers with 20+ years’
experience Eastern Europe and former
Soviet Republics. See www.cils3.net.
Contact CILS, Matzenkopfgasse 19,
Salzburg 5020, Austria, email office@
cils.org, US fax 1 (509) 356 -0077.
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LANGUAGE TIPS

uestion: The new word

“Tebowing” annoys me. Is it

just another example of a noun
converttiently being changed to a verb
instead of the longer phrase “praying
on bended knee”? The use of people’s
names to avoid the longer phrase seems
a little too much to me. Do you agree?

Answer: No, but there are many
people who I am sure will. However,
such usage is a very old one. It even has
a name: eponym. An eponym is defined
as the name of a person who is or is
believed to be the source of the name of
a city, county, or an era — or of something
significant: for example, “Romulus, the
mythical founder of Rome.” A related
noun that indicates the derivation of a
name is eponymy (with the stress placed
on the second syllable). The adjective
eponymous is also used. (A lot of forms
for a term so seldom used.)

But the term has currently
become more popular. The Broncos’
quarterback’s habitual behavior after
making a touchdown has been dubbed
Tebowing. That term is not surprising in
view of Tim Tebow’s popularity.

The question now is not whether
the term Tebowing is appropriate; it
is whether “to Tebow” will become a
nonce word, the name given when a
word becomes a fad, then disappears;
or whether “to Tebow” will live on and
become an American verb.

Question: Where did the letter f in
the British word leftenant come from?
And why does that spelling exist in
British English?

Answer: An easy answer used
to be that the title, with the British
spelling of leftenant, derived from a
misinterpretation of the Latin words
lieu (“place”) and tenant (“holding”),
a truncated form of the Latin locum
trenans. But the Oxford English Dictionary
(O.E.D.) says that this derivation does
not accord with the facts.

The correct derivation is more
complicated. The O.E.D. says that the
word leftenant comes from the labial
glide at the end of the first syllable of
the compound, which was assumed by
16th century English speakers to have

been either a v (voiced) sound or an f
(voiceless) sound. (Readers who find
linguistic explanations boring or hard
to follow can skip the next paragraph.
Others read on.)

The v sound and the f sound are
identical, as you will discover if you
whisper the voiceless f sound. You will
notice that your tongue is in exactly
the position in your mouth for both
consonants, the f and the v. When
you pronounce the voiceless f, because
of the characteristic assimilation in
language, the next adjacent vowel
also becomes voiceless, the (voiceless ¢
sound). The result is that the voiceless
t instead of the voiced d sound occurs.
Try testing this explanation with other
touching sounds: the words baked
pronounced (bakt) versus the word
begged, (begd) for example.

Readers who found the foregoing
a bore, can begin reading again. The
O.E.D. defines as first meaning of both
lieutenant and leftenant: “One who
takes the place of another, usually a
military or civil officer who acts as
his representative or substitute.” The
second meaning is “an officer just below
the rank of captain.” But, by the end
of the 19th century, Funk's Standard
Dictionary pointed out that the American
pronunciation leftenant was confined to
retirees of the United States Navy.

At about the same time, another
reader asked a somewhat similar
question  about the  strange
pronunciation of the title colonel.
The reader commented that the
pronunciation kernel reminded him of
corn-on-the-cob, not a military officer.

If you are a language buff, you
will be interested in the etymology of
colonel. The meaning of that word has
greatly expanded since its inception.
Dictionaries still give as its first
definition, “an officer in the United
States Army, Air Force, or Marine
Corps that corresponds to the title of
captain in the United States Navy.”
Thus, a colonel ranks below a brigadier
general and above a lieutenant colonel.

But during the early 20th century —in
Southern states — the title widened to

include certain important members of
the bar. So the second definition of colonel
became “an honorary title bestowed by
some Southern states to members of the
bar, usually senior members who have
brought honor to the state.”

That title again expanded in the
same states to include distinguished
elderly male non-lawyers and honored
male visitors to the states, who were
often Northerners. For example,
“the senior senator from Illinois,
who visited recently, was given title
of Kentucky Colonel.” Then the title
again broadened when famous British
cartoonist David Low (1881-1961)
degraded the honorific by giving the
title to a caricature in his comic strip.

The leading character of the comic
strip was one “Colonel Blimp,” an elderly,
fat, and pompous ex-military officer
who abhorred new ideas. Some readers
may recall that character, for the cartoon
became very popular, spawning nonce
words like blimpism and blimper, which
are now almost never used. (Fortunately
so, for if they were still in use, those
pejorative senses would have driven out
the dignified sense of “colonel.”)

Why pronounce colonel like kernel?
Because of the divergence between the
term’s orthographic development and
its common pronunciation. Colonel was
derived from Latin colonus “a column
of soldiers.” But in Middle French
the French borrowed the Latin word
and gave it the French spelling and
pronunciation, coronal. Then it was
borrowed into Middle English with
the Latin spelling, colonel. But English
speakers stubbornly retained the
French pronunciation, which was eas-
ier for English speakers to pronounce.
So we now use the Latin spelling along
with the French pronunciation. u

GERTRUDE BLock is lecturer emerita at the
University of Florida College of Law. She is the
author of Effective Legal Writing (Foundation
Press) and co-author of Judicial Opinion Writing
(American Bar Association). Her most recent
book is Legal Writing Advice: Questions and
Answers (W. S. Hein & Co.).
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he Legal Writer continues its
series on civil litigation.

In the last issue, the Legal
Writer discussed responding to
interrogatories. In this issue, the Legal
Writer offers an overview of motions
and their essential components. In the
following issues, the Legal Writer will
emphasize motions to dismiss under
CPLR 3211 and summary-judgment
motions under CPLR 3212, two
weapons in a litigator’s arsenal. The
Legal Writer will also discuss cross-
motions and replies.

To draft effective motion papers,
litigators must be familiar with the
Uniform Rules for New York trial
courts and the parameters of motion
practice found in CPLR 2211 through
2222. Because of New York’s Individual
Assignment System (IAS), in which a
case assigned to a judge might remain
with that judge up to and including
the trial,! litigators must also know
what each judge requires in a motion,
including motions in the commercial
parts. Judges in one county will have
rules and preferences different from
judges in the same or different counties.
The lack of uniformity among judges
causes confusion.

General Information

About Motions

A motion is a request for an order
from a court.2 Some motions are made
in writing; others, orally. Motions are
powerful litigation tools. A successful
motion might help you resolve key
substantive issues or even dispose of
an entire case. A motion might also
help you learn critical information for
your client. The common practice is for
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a party to initiate and move the court
for some type of relief, although the
court might grant an order it has made
on its own motion, or sua sponte. Most
motions are on notice to the opposing
side. Those motions not on notice to
the opposing side are called ex parte
motions. Courts generally disfavor ex
parte motions. Ex parte motions are
permissible only when a statute or rule
explicitly authorizes them.3

Preliminary Motions

Moving for preliminary relief
“protect[s] the movant by maintaining
the status quo while the [court
determines the] legal and factual issues
of the case.”* Preliminary injunctive
relief is an extraordinary remedy a
court grants in its discretion. CPLR
6301 and 6313 explain preliminary
injunctions and temporary restraining
orders.

Request a stay of the proceedings
or a temporary restraining order if a
risk of imminent harm exists before the
court hears the motion on its merits. If
you're seeking a temporary restraining
order, a court may require you to give
notice to the opposing side and give an
undertaking.

To obtain a temporary restraining
order without notice, you must show
that “immediate and irreparable injury,
loss or damages will result unless the
defendant is restrained before a hearing
can be held.”> Once a court grants a
temporary restraining order, the court
sets, or schedules, the hearing for the
preliminary injunction.® If sought ex
parte, a temporary restraining order
might be easier to obtain than a
preliminary injunction.

Emergency Motions

A moving party may bring a motion by
order to show cause in an emergency.
Bringing a motion by order to show
cause is an expedited way to move the
court for relief when little or no time
exists to move on notice. Bringing a
motion by order to show cause allows

A successful motion
might help you

resolve key issues or
an entire case.

shorter notice than the minimum eight
days’ notice provided under CPLR
2214(b) for bringing a motion on notice.
An order to show cause is obtained ex
parte, although a court in its discretion
may allow the other side to see it and
oppose it before the court signs or
declines to sign it. Like a motion on
notice, an order to show cause must
provide the return date (the date the
court will hear the order to show), the
time, the place, and the relief you seek.
The court sets the day and time when
it will hear your order to show cause;
leave the day and time blank.

Ex Parte Motions
Ex parte motions are made to a judge
without notice to your adversary. The
CPLR authorizes ex parte motions in
limited situations: attachment (CPLR
6211); temporary restraining orders
(CPLR 6313); and orders specifying
the manner of effecting service of
process (CPLR 308(5)). CPLR 2217(b)
requires you to accompany an ex parte
CONTINUED ON PAGE 54
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