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One of the more significant is-
sues currently impacting the
life of those of us who live in

western New York involves the con-
struction of another bridge across the
Niagara River to Canada. The current
bridge, the Peace Bridge, was opened
in 1927 and soon will need substan-
tial repairs in order to accommodate
the increase in truck traffic which, in
the summer months, can stretch all
the way across the bridge and for sev-
eral miles beyond. This means an
hours-long wait for the truck drivers
and severe congestion for automobile
traffic, which is necessarily com-
pressed into a single lane in each di-
rection on the three-lane bridge. The
Peace Bridge Authority originally
proposed a twin to the existing span
but after several years of planning
and public hearings, some citizen
groups proposed an alternative
which would involve demolishing
the existing bridge and erecting a
modern, more visually attractive
bridge. Public opinion was dramati-
cally divided on the issue and the
two proposals involved differing
bridge plazas and different effects on
the surrounding neighborhood so
that a relatively protracted controversy arose.

As one might expect, the bridge controversy ended
up in Supreme Court in a case centered on the adequacy
of the Environmental Impact Statement filed by the
Peace Bridge Authority. A single Supreme Court justice
was thus put in the position of making a decision af-
fecting the composition of one of the older neighbor-
hoods of our city and the economic life of the entire Ni-
agara frontier, the commercial development of which is
in substantial part dependent upon commercial traffic
across the bridge. The Court had to consider compli-
cated questions of engineering and urban design as
well. All of these issues are well beyond the educational
background and general knowledge of most judges and
while this case is perhaps unusual because of its partic-
ular facts and its influence on the community, it is by no
means unusual in terms of its difficulty or scope. And
yet individual judges, in the first instance, and appellate
courts composed of a few more judges will be called
upon to make decisions like this one, decisions of huge
import for the lives of millions of people. I admit to a
special interest in the problem since our family has
spent the summer months in a cottage near Lake Erie in

southern Ontario for over two
decades and I travel the Peace Bridge
twice a day between work and home
for a few months of each year. Long
traffic delays on hot summer after-
noons have heightened my interest
in an early solution to this problem,
although I recognize that it may now
be a long time before the process
evolves to the point of decision and
actual construction.

Our justice system, founded on
the adversarial process, has been
forced to meet an increasing burden
in our modern society. Courts are re-
quired to decide issues of extraordi-
nary complexity every day and the
adversarial process requires attor-
neys to take positions at opposite
poles in these controversies, each
bolstering their arguments with ex-
pert witnesses, leaving the court to
align itself with one side or the other
or more likely somewhere in be-
tween, without benefit of its own ex-
pert advisors. Besides deciding cases
of daunting complexity, the justice
system has, in recent times, been
asked to assume jurisdiction over
problems that are not readily resolv-
able in a system originally designed

to handle relatively straightforward matters such as
basic contracts and torts. For example, the entire prob-
lem of substance addiction, unresolvable by executive
action or legislative fiat, has been turned over to courts
and lawyers to solve. We have been enlisted as the point
force in the “war on drugs,” a product of America’s fas-
cination with quick, highly visible solutions. We have
been presented with the alternatives of long-term incar-
ceration for offenders with the attendant huge cost to
the correction system or, alternatively, with a never-end-
ing cycle of recidivism. Courts and legislatures have
been criticized for being too easy or too tough on drug
offenders, depending on one’s point of view, or for fail-
ing to solve the problem at all. Other serious social
problems such as domestic violence, driving under the
influence of alcohol, and parental neglect of young chil-
dren are not easily resolvable in our adversary system
but nonetheless are problems which have fallen into the
scope of the justice system.

Family courts struggle with their own recidivistic
problem—the victim of domestic violence who obtains
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an order of protection which is often ineffective in re-
solving the underlying conflict. Family violence and
drug addiction have forced the entire system of foster
care and child custody into the family court arena but
the adversarial process is not readily conducive to the
solution of these problems. In fact, they are not easily
resolvable at all when the “best interests of the child”
provides no objective or “bright-line” standard of res-
olution.

The inability of the traditional system to deal with
many of these problems has, at least in New York State,
led to what Chief Judge Kaye refers to as “problem-
solving courts.” In an article in the October 11, 1999
issue of Newsweek magazine, she described the problem
in these terms:

Judges grapple with dockets driven by drug abuse, do-
mestic violence and family dysfunction. These are new
issues for the courts, and yet judicial responses tend to
be firmly rooted in the past. Not surprisingly, in many
of today’s cases, the traditional approach yields unsat-
isfying results. . . . Every legal right of the litigants is
protected, all procedures followed, yet we aren’t mak-
ing a dent in the underlying problem.

The best-known example of a problem-solving court
is the drug court, which began with a single pilot project
and has now been expanded throughout the state. Drug
courts provide for alternative treatment with startling
results: defendants in court-ordered drug treatment
have completion rates nearly twice that of those who
enter treatment voluntarily. Chief Judge Kaye an-
nounced in her State of the Judiciary Address last Janu-
ary that the Unified Court System was instituting inte-
grated domestic violence courts in each judicial
department so that all family problems are concentrated
in a single court with a single judge rather than having
the same family on the docket in two and sometimes
three separate courts. There is no longer any question,
of course, that dedicated commercial parts have been
successful in providing a forum in which New York
business can be confident that its disputes will be re-
solved in a forum specially designed for that purpose.

Problem-solving courts, on the other hand, can and
do create problems for the attorneys who practice in
them. Representing a client accused of a drug infraction
who is eligible for alternative treatment puts the client
and attorney in a difficult situation. Admittance to a
treatment program is conditioned upon admission of
guilt and an attorney who believes that the client has a
good chance of acquittal after trial has to consider
whether acquittal is really the best option for that client.
A plea of guilty to a negotiated charge followed by suc-
cessful completion of the treatment program can result

in dismissal of the charge but the possibility of failure in
the treatment program can mean incarceration and, in
some cases, place the client in a situation of a multiple-
felony conviction. The client will frequently rely on the
attorney’s advice in order to make the choice and only
hindsight can give the attorney a clear vision of the
course of action best suited for the client.

Integrated domestic violence courts may also involve
issues of criminality not present in the usual family
court environment and the solution to the family prob-
lem may create an extra burden for one of its members
and have an impact on the family’s ultimate financial
survival. Questions of child custody and foster care pre-
sent extremely difficult choices. Each party is repre-
sented by counsel and there are frequently several men-
tal health professionals with differing views of the
appropriate solution. Problem-solving in an adversarial
system can present complex issues and the traditional
role of the attorney as an advocate for a single client
may be seriously compromised. Likewise, this means
new functions and broader involvement for judges. The
changes impact on how we in the profession work indi-
vidually, how the courts operate, and what resources
are tapped, and in some cases necessitate modification
in law, policy and other provisions.

Nonetheless the creation of these nontraditional
courts and nontraditional methods of problem resolu-
tion are an acknowledgment that the traditional ap-
proach was unsuccessful in solving these tremendous
societal problems. In her Newsweek article, Judge Kaye
suggested, “Some may argue that such hands-on in-
volvement clashes with our branch’s traditional dignity
and reserve. But what’s the alternative? The flood of
cases shows no sign of letting up. We can either bail
faster or look for new ways to stem the tide.” And the
incentive for attorneys to accommodate themselves to
these new ways is compelling. The opportunity to re-
verse the growing rate of substance addiction or to fash-
ion a solution to domestic violence presents a huge op-
portunity to increase public trust in our system of justice
and the role of our profession in administering that sys-
tem. The reward—the opportunity to make a real differ-
ence in the lives of our clients, not just to achieve a good
result—will mean considerable satisfaction for us as
well.

Now if someone would just invent a bridge court to
help speed my trips back and forth across the Niagara
River this summer.

PRESIDENT’S MESSAGE
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Corporate Officers and Directors
Seek Indemnification

From Personal Liability
BY JAMES J. COFFEY AND MOHAMED K. GABER

Even relatively unsophisticated corporate officers
and directors are coming to the realization that
they can be held personally liable for their actions

on behalf of their employer corporation. As agents of the
corporation, officers and directors are personally liable
for their torts even if they are simply following orders.1

Lawsuits brought by shareholders, employees or third
parties against officers or directors, regardless of their
merit, are expensive, disruptive and time consuming for
both employer and the parties being sued. 

Directors and officers are increasingly reluctant to
work for a corporation that is unwilling to indemnify
them in the event they are sued personally for their cor-
porate acts. This article examines the importance of hav-
ing a corporation indemnify its officers/directors and il-
lustrates the advantages of indemnification agreements.

Attracting Quality Officers
Advantage The difficult task of attracting quality of-

ficers and directors is made easier by offering indemni-
fication as part of an employer’s benefit package.

Problem The business community is well aware that
officers and directors are often sued personally as a re-
sult of their activities on behalf of the corporation. Juries
can be unpredictable and, thus, officers and directors
run the risk of financial ruin if found liable in a suit in
which they are personally named. 

The expense of defending even a meritless lawsuit
can hold serious consequences for the party named in
the action. Because of the financial risk, many capable
individuals are unwilling to accept a position as an offi-
cer or director unless their employer agrees to indem-
nify them.

Solution/Analysis Corporations can enter into con-
tracts with their officers/directors that provide for the
corporation to indemnify an officer or director named
personally in an action for any and all expenses arising
from the suit. Insurance is also available to protect offi-
cers/directors from employment and environmental
claims. 

By using insurance, the corporation will be liable
only when a claim is not covered by insurance. A 1998

study of more than 1,300 U.S. companies found that ap-
proximately 28% of the companies surveyed reported
claims against their officers and directors in the prior
ten years, and a 1995 study found that 42% of outside
directors at Fortune 100 companies had been sued.2 If
the trend continues, it is likely that individuals who
have a choice will only select employers who are willing
to provide indemnification.

Employer Dissolution
Advantage Provides for the protection of the offi-

cer/director if the corporation that originally indemni-
fied the officer/director ceases to exist because of disso-
lution, merger, consolidation or acquisition.

JAMES J. COFFEY practices law in Platts-
burgh and is a professor at the State
University of New York at Platts-
burgh, where he teaches courses in
taxation and business law. A graduate
of SUNY Plattsburgh, he holds an
M.B.A. degree from the University of
Connecticut and received his J.D. de-
gree from Suffolk University Law

School. He is a member of the Indemnification and In-
surance Subcommittee of the Business Law Section of the
American Bar Association and is also a member of the
New York State Bar Association.

MOHAMED K. GABER is associate pro-
fessor of accounting in the School of
Business and Economics at Platts-
burgh State University of New York.
Dr. Gaber received his Ph.D. from
Baruch College, CUNY in 1985, a mas-
ter’s in philosophy from CUNY in
1985, an M.B.A. from Baruch College
in 1982, and a master’s in accounting

from the University of Cairo in 1974. He teaches finan-
cial, managerial, and international accounting courses.
His professional memberships include the American Ac-
counting Association and the Institute of Management
Accountants.
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Problem Almost all contracts contain a clause that
addresses the obligations and responsibilities of “suc-
cessors and assigns.” This is critical in contracts entered
into between individuals who do not share the corpo-
rate advantage of perpetual life.

However, corporations often voluntarily and some-
times involuntarily terminate their existence. When the
corporation that has agreed to indemnify officers/direc-
tors terminates its existence, the officers/directors may
be left unprotected from a lawsuit. The surviving corpo-
ration in a merger may be unwilling to indemnify the of-
ficers/directors of the merged corporation unless oblig-
ated to do so by contract.

Unless the situation is resolved contractually, offi-
cers/directors will be forced to carry an insurance pol-
icy that would protect them if they are named in a suit.

Solution/Analysis When negotiating with an corpo-
ration about the terms of the indemnification agree-
ment, an officer/director should insist on a clause that
deals effectively with this issue.

The successor in interest clause should be very spe-
cific in defining what constitutes a successor. For exam-
ple, a party that purchases the bulk of the employer cor-
poration’s assets should be classified as a successor in
interest.3 Finally, the section of the indemnification
agreement that deals with binding successors should
contain a requirement that a successor assume any
obligations associated with the agreement and that the
assumption be documented in writing.4

Business Judgment Rule
Advantage An indemnification agreement may pro-

vide an officer/director with protection from personal
liability and legal expenses when the business judgment
defense rule does not.

Problem Every day officers make decisions that af-
fect the financial health of the corporation. Directors do
the same but on a less frequent basis. Naturally some of
the decisions will have a negative impact on the profits
of the corporation and ultimately cause financial dam-
ages to the shareholders. 

A shareholder who believes that he/she has been
damaged by the acts of an officer may bring an action
against the officer/director individually. The business
judgment rule is a common law rule accepted by most
courts that has the effect of protecting officers/directors
from the consequences of their honest mistakes.5 The
corporation asserting the business judgment rule may
agree to advance expenses for legal costs and be re-
sponsible for any court-awarded damages. However,
the shareholders who are personally suing the offi-
cer/director may go to court to obtain an injunction to
prevent the corporation from indemnifying the offi-
cer/director being sued.6

Officers/directors should be aware that courts often
subject the business judgment rule to stringent precon-
ditions, and not all honest decisions will be protected.7

For example, the U.S. District Court for the Southern
District of New York recently refused to apply the busi-
ness judgment rule to a special committee’s refusal to
indemnify a former employee for his defense costs. The
court reasoned that the purpose of the business judg-
ment rule is to prevent shareholders from meddling in
the day-to-day decisions that have been delegated to
the board of directors, and that since the plaintiff was
an employee and not a shareholder, the rule had no ap-
plicability.8

Solution/Analysis The indemnification agreement
can include a clause stating that the officer/director is
presumed to have acted in such a manner that he/she is
entitled to indemnification by the corporation. This
places the burden of proof on the shareholders suing the
officer/director to demonstrate that the officer/director
acted in such a way that he/she was not entitled to in-
demnification. 

What is of critical importance to the officer/director
being sued is that he/she is immediately supported by
the corporation in terms of the advancement of legal
fees to defend the action. An officer/director who can-
not rely on an indemnification agreement to advance
legal expenses may be forced to use her/his own funds
and then wait perhaps several years to obtain a deter-
mination as to whether the corporation has the obliga-
tion to indemnify the individual.

Corporate Politics
Advantage Creating a corporate culture in which of-

ficers/directors can confidently make decisions on be-
half of the corporation without fear that they will be un-
dermined by corporate politics.

Problem Officers/directors are aware that corporate
politics often play a role in corporate decisionmaking. A
weak board of directors contemplating their future elec-
tion by shareholders may be uncomfortable providing
indemnification to an officer/director although it would
be legally and ethically proper to do so.

The section of the indemnification
agreement that deals with binding
successors should contain a
requirement that a successor
assume any obligations 
associated with the agreement.
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For example, if a director or officer were publicly ac-
cused of sexual harassment, a board might be tempted
to determine that no expenses should be advanced to
the accused, perhaps on the grounds that such a suit is
not brought by “reason of the fact” that the accused was
a director or officer, or because the individual could not
reasonably have believed that such private conduct was
in the best interest of the corporation.9

Solution/Analysis A directors’ and officers’ (D&O)
policy combined with an indemnification agreement
has the advantage of providing coverage to the em-
ployee and political coverage to the board. “Some poli-
cies provide that the D&O insurer will advance the cost
of the defense of the claim. These provisions may re-
quire that the insured agree to repay any sums ad-
vanced for claims which are ultimately determined to be
uncovered.”10

Both the officer/director and the corporation are well
served by a D&O policy and indemnification agreement
that mandate the advancement of funds to defend
against actions that personally name officers and direc-
tors.

Specific Coverage
Advantage Knowing specifically what expenses the

employer corporation is legally obligated to pay in the
event the officer/director becomes involved in litigation
is of great benefit to both the officer/director and the
corporation.

Problem Being involved in litigation is expensive.
Employers are properly cautious about spending
money that they do not have contractual or actual au-
thority to spend. If the officer/director requesting in-
demnification is no longer an employee, the employer
may be even less inclined to indemnify.

Even if the employer is willing to indemnify the offi-
cer/employee, the questions of what expenses are cov-
ered and when payment is to be made remain as impor-
tant issues. Will an officer’s/director’s expenses be
covered if the officer/director is only a witness and not
a defendant in the proceeding? Are the expenses in-
volved in an appeal to be included in the indemnifica-
tion? These are but two of an almost unlimited list of
questions that will arise in the course of litigation.

Solution/Analysis Because legitimate issues of what
should be covered can arise even when the employer is
willing to indemnify, it is not difficult to imagine the
problems when the employer is opposed to indemnifi-
cation. To avoid these problems for both employer and
employee, the indemnification should specifically set
forth what is covered and what is not.

“Expenses” shall mean any expense, liability or loss, in-
cluding attorneys’ fees, judgments, fines, ERISA excise
taxes and penalties, amounts paid or to be paid in set-
tlement, any interest, assessments, or other charges im-

posed thereon, and any federal, state, local, or foreign
taxes imposed as a result of the actual or deemed re-
ceipt of any payments under this Agreement, paid or
incurred in connection with investigating, defending,
being a witness in, or participating in (including on ap-
peal), or preparing for any of the foregoing, any Pro-
ceeding relating to any Indemnifiable Event.11

A paragraph similar to the above is very helpful to
both employer and employee in clarifying the responsi-
bilities of the employer and avoiding additional litiga-
tion to determine who is responsible.

Cancellation of the D&O Policy
Advantage An indemnification agreement between

the corporation and its officer/director protects the offi-
cer/director in the event that the D&O policy is termi-
nated for any reason.

Problem Large corporations commonly carry D&O
insurance. However, the parties to this contract are usu-
ally the corporation and the insurance company with
the officers/directors being third-party beneficiaries.
For a variety of reasons, either the insurance company
or the employer may decide to terminate the coverage,
leaving the employee unprotected.

For example, an insurance carrier may rescind a pol-
icy if the policyholder misrepresented a material fact,
even if the misrepresentation was innocent.12 In fact, the
officer/director may be totally unaware that he/she no
longer has coverage. This lack of awareness effectively
prevents officers/directors from seeking alternative
coverage and leaves them exposed if they are personally
served. 

Solution/Analysis Unlike the insurance contract, the
officer/director is one of the parties to the indemnifica-
tion agreement. These agreements, like most properly
drafted agreements, will contain a clause that prohibits
any change in the agreement unless both parties agree
in writing to the change. 

Thus, if the indemnification agreement required the
employer to maintain a D&O policy to protect its offi-
cers and directors, the employer could not change or
modify the policy without the written consent of the of-
ficer/director. Indeed, none of the advantages accruing
to the officer/director under the terms of the indemnifi-
cation contract could be changed without the permis-
sion of the officer/director.

Employers who include D&O insurance in their in-
demnification agreements will be hesitant about cancel-
ing the insurance without notice to the officer/director
because of breach of contract.

Advancement of Funds for Legal Fees
Advantage The advancement of legal fees and ex-

penses reduces the financial burden and stress of offi-

CONTINUED ON PAGE 12
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cers/directors who have been personally named in an
action as a result of their activities on behalf of the cor-
poration. Also, it encourages a spirit of cooperation
among the parties named in the lawsuit.

Problem The officer/director personally named in a
lawsuit must respond to the complaint within a limited
period of time and in almost all cases will require the as-
sistance of counsel. Attorneys representing defendants
often require substantial retainers before accepting a
case.

Within a short period of time, it is likely that either
the officer/director or her/his employer will be re-
quired to make the first of
a series of payments for
attorneys’ fees and related
expenses. If the officer/di-
rector is being sued as a
result of a decision that, in
retrospect, was not prof-
itable for the corporation,
the corporation may be
hesitant to advance legal
expenses unless required
to do so by contract.

The employer corpora-
tion may have insurance
that covers legal expenses but insurance coverage al-
ways carries with it a degree of uncertainty.

The claims department of most insurers concluded that
it was in the insurers’ best interest to advance defense
costs to individual directors and officers when failure to
do so meant that the director or officer could not afford
to mount a competent defense. Eventually this practical
consideration led to policy provisions that gave the in-
surer the option to advance defense costs. This option,
of course, did the individual director or officer little
good when the insurer, for whatever reason, decided
not to exercise it.13

Solution/Analysis The worst-case scenario for any
corporation is to have its officers/directors believe that
the corporation is unwilling to support them in defend-
ing an action that stems from actions that officers/di-
rectors took on behalf of the corporation. An “every
man for himself” attitude among the defendants, which
may include the corporation, helps no one but the plain-
tiffs who are bringing the action.

An indemnification agreement between the corpora-
tion and its officers/directors that contains a clause re-
quiring the corporation to advance expenses to the
officers/directors will be very beneficial. A clause man-
dating the advancement of legal expenses will reduce
the chance that the officers/directors will not cooperate
with the corporation and each other in defending the

suit. In addition, it will relieve the corporation of having
to make a potentially uncomfortable decision, i.e., pay-
ing for the defense of an officer/director whose deci-
sions were financially damaging for the corporation.

Caution “Historically most states have prohibited
the indemnification of judgments and amounts paid to
settle derivative suits.”14 However some states, includ-
ing New York, permit indemnification for costs associ-
ated with derivative suits subject to court approval.15

Changes to Corporate Charter and By-Laws
Advantage An indemnification agreement between

a corporation and its officers/directors, unlike the by-
laws of the corporation, requires the consent of the offi-

cers and directors before it
may be modified.

Problem Corporations
may feel uncomfortable
entering into an indemni-
fication agreement with
their officers/directors.
This discomfort may stem
from a tradition of not
having entered into this
type of agreement or a
simple desire not to be-
come obligated.

A corporation seeking to assuage the concerns of its
officers/directors regarding personal liability may
point out to the concerned officer/director that protec-
tion concerning this issue is contained in the corporate
charter or by-laws. The problem with this type of pro-
tection is that it can be changed without the consent of
the parties being protected. By the time the litigation is
brought, the officer/director frequently is no longer as-
sociated with the corporation where the incident oc-
curred. The officer/director may be totally unaware that
any changes have been made to the by-laws or corpo-
rate charter and, as a result, the individual may be la-
boring under the false impression that he/she is pro-
tected.

Solution/Analysis The best way that officers/direc-
tors can protect themselves from this is to require the
corporate employer to enter into an indemnification
agreement. The agreement, unlike the corporate charter
or by-laws, cannot be changed without the consent of
the parties. Also, the indemnification agreement could
be customized to fit the particular needs of the offi-
cers/directors in ways that the charter or by-laws could
not.

If the employer corporation refused to consent to en-
tering into an indemnification agreement and tells the
officers/directors that the wording in the by-laws or
corporate charter is sufficient protection, at a minimum

CONTINUED FROM PAGE 10

The agreement should serve as
a valuable tool that heightens 
the awareness of the employer 
to its obligations in the event one
of its employees is sued personally
and named in an action.
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the officers/directors have uncovered the corporate cul-
ture on this issue.

Protection for Work With Subsidiaries
Advantage A properly drawn indemnification

agreement may provide protection for officers/directors
that cannot be covered adequately by D&O insurance
because they are active in a variety of subsidiaries in dif-
ferent capacities.

Problem A common way of protecting officers and
directors from individual liability is to have the corpo-
ration purchase D&O insurance that will provide cover-
age if the officers/directors are personally named in an
action. However, insurance policies naturally must
specify who and what is covered under the policy.

An officer/director may be required to assume a
function in a newly formed or acquired subsidiary that
is not included in the insurance coverage. As a result, if
the officer/director is named in an action and the sub-
sidiary is not listed as a covered party in the insurance
policy, the officer/director will be forced to look to the
parent corporation for indemnification.

Solution/Analysis The existence of a D&O policy
does not guarantee that a named officer/director will be
entitled to coverage. To protect officers/directors from
any gaps in the insurance coverage, the indemnification
agreement should contain specific language protecting
the officers/directors if they are personally named in an

action that resulted from their activities on behalf of a
subsidiary not covered under the insurance policy. The
language in the indemnification agreement should be
broad, providing coverage “by reason of the fact that he
is or was a director, officer, employee or agent of the
company or is or was serving at the request of the com-
pany as a director, officer, employee or agent of another
corporation, partnership, joint venture, trust, or other
enterprise.”16

Corporations are often required to react very quickly
to opportunities and, as a result, insurance coverage for
officers/directors of the newly acquired subsidiary may
often lag behind the acquisition process. A corporation
may acquire a limited partnership, a limited liability
company or another corporation, and the officers/direc-
tors of the parent company may hold various positions
in the acquired entities. 

It is not realistic to expect an officer/director to in-
vestigate the exact nature and extent of the insurance
coverage of the subsidiaries he/she has been assigned
to work for. If the officer/director is named personally
in an action and neither the insurance company nor the
employer has a legal obligation to indemnify, he/she
will be forced to rely on the good will of the employer
for protection. In this age of rapid corporate changes, re-
lying on the good will of past or present employers is a
dubious proposition at best. 
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Statutory Restrictions on Indemnification
Advantage The process of negotiating the indemni-

fication agreement with the corporate employer will
bring to light the statutory limits of indemnification and
enable officers/directors to make additional agreements
to protect themselves. 

Problem Employer corporations are limited in what
they can do to protect their officers/directors from per-
sonal liability. A corporation that is willing to indemnify
its officers/directors who have been personally named
in an action may discover that its shareholders may
have obtained a court order preventing them from tak-
ing the desired action. The lack of knowledge on the
part of both the employee and employer can have dis-
astrous consequences.

Solution/Analysis “The New York statute provides
that a corporation must pay indemnification if the di-
rector or officer is successful ‘on the merits, or other-
wise’ in the defense of a criminal action or proceed-
ing.”17 Corporations are not required but are permitted
under the law to indemnify officers and directors even
if the officers are not successful in court, if they acted in
good faith or in criminal cases, where they were un-
aware their acts were illegal.18

“The New York statute permits corporations to pur-
chase insurance to protect officers and directors not only
in instances in which the statute permits indemnifica-
tion, but also in instances in which they may not other-
wise be indemnified under the statute.”19 The attorney
advising the officer/director presumably will point out
the statutory and case law limits of indemnification. In
addition, the attorney may suggest that D&O insurance
is advisable as well as tailoring the agreement to maxi-
mize protection under the state law. 

“In other words, the corporation may purchase in-
surance coverage under circumstances where the per-
missive indemnification statutes would prohibit indem-
nification. Consequently, insurance can fill the gap
between the directors’ and officers’ total liability and the
amount of corporate indemnification.” Without the in-
demnification agreement, it is unlikely that the limita-
tions of indemnification will be uncovered and compen-
sated for.

Conclusion
No agreement can provide corporate officers/direc-

tors with fail-safe type protection against personal lia-
bility. If the acts of the officers/directors are egregious
enough, statutory or case law may prohibit even a will-
ing employer from protecting the director from personal
liability. However, a carefully drawn indemnification
agreement can provide protection and peace of mind to
officers/directors who are being abandoned by their
corporations for political or other self-serving reasons. 

It should also be recognized that prudent behavior by
the officers/directors is probably the best protection
against being personally named in an action. The exis-
tence of the agreement should benefit the corporation
by empowering its officers/directors so they do not con-
fuse prudence with inaction. Finally, the agreement
should serve as a valuable tool that heightens the aware-
ness of the employer to its obligations in the event one
of its employees is sued personally and named in an
action.
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Federal Courts in New York
Provide Framework for Enforcing

Preliminary Agreements
BY STEPHEN L. BRODSKY

When will an “agreement to agree” be enforce-
able, and when can you require another party
to negotiate with you? New York’s federal

courts provide a framework for enforcing preliminary
agreements that answers both of these questions. 

This body of law recognizes that parties at times may
intend to commit themselves to a transaction based on a
preliminary statement of their agreement even though
they intend to sign a final written instrument in the fu-
ture. In other cases, parties may intend to commit them-
selves to negotiate a deal and prevent each other from
leaving or obstructing the negotiations arbitrarily and in
bad faith. In today’s fast-paced world, where no one
wants to wait until all of the paperwork is done and ne-
gotiations are always high-stakes, the enforceability of
preliminary agreements is particularly relevant. 

Ordinarily, preliminary manifestations of assent do
not create binding obligations.1 Parties who agree to a
deal while expecting to negotiate further and to execute
additional writings most often agree to non-binding
proposals or statements of intent. In Teachers Insurance &
Annuity Assoc. v. Tribune Co., however, Judge Leval rec-
ognized two kinds of preliminary agreements that are
binding and enforceable.2 The first, which has been re-
ferred to as a “fully binding preliminary agreement,” is
completely enforceable as any contract. The second,
termed a “binding preliminary commitment,” obligates
parties to negotiate in good faith the open and unre-
solved issues in their agreement.3 The Second Circuit
has categorized these two approaches as “Type I” and
“Type II” preliminary agreements respectively.4

Parties enter into a Type I “fully binding preliminary
agreement” when they agree on all aspects of their ne-
gotiation—including that they are bound—even though
they contemplate later executing a complete writing
that embodies their agreement.5 This kind of prelimi-
nary agreement fully binds the parties to perform their
contractual obligations. Although the parties intend to
express their agreement more completely in a subse-
quent writing, they have already formed a contract.6 Ac-
cordingly, even if the parties never execute the later
writing, they may still enforce their preliminary agree-

ment as any other contract.7 They may bring an action
for specific performance of the agreement or for dam-
ages for its breach. The subsequent writing that the par-
ties desire is merely a formality and is effectively irrele-
vant.8

Parties enter into Type II “binding preliminary com-
mitment” when they agree on certain “major”9 terms of
their agreement while agreeing to negotiate other terms
of their agreement that remain open and unresolved.10

The parties recognize those open issues and commit
themselves to negotiate them in good faith within the
scope of their preliminary agreement. Parties to this
kind of preliminary agreement may not compel perfor-
mance of the expected contractual obligations, as they
are not yet obligated to perform them, but may compel
each other to continue negotiations in good faith and to
refrain from taking actions that contravene the negotia-
tions.11 If the parties fail to reach a final agreement after
a good faith effort, there is no further obligation upon ei-
ther.12

Policy Considerations
Enforcing these kinds of “agreements to agree” in the

appropriate circumstances is beneficial for the market-
place.13 A fully binding preliminary agreement allows
parties to commit to a transaction even when they desire
more formal documentation. A binding preliminary
commitment prevents parties from arbitrarily abandon-
ing negotiations over an anticipated transaction, and
therefore provides an assurance that a deal will falter
only over a genuine disagreement.14

STEPHEN L. BRODSKY is a litigation as-
sociate with Sonnenschein Nath &
Rosenthal and practices in the firm’s
New York office. He is a graduate of
the University of Pennsylvania and re-
ceived his J.D. degree from Columbia
University Law School, where he was
a Harlan Fiske Stone Scholar.
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Without such an agreement, parties may spend enor-
mous sums negotiating every detail of contract wording
without knowing whether they have an agreement, and
if so, on what terms.15 Because contract law aims to
“gratify, not defeat expectations,”16 courts should en-
force and preserve agreements that were intended to be
binding and in the manner the parties had intended
them to be.

Of course, if parties do not intend to be bound prior
to executing a complete written contract, their prior
agreement is unenforceable.17 A contract requires mu-
tual intent to be bound—an agreement to enter into a
binding contract.18 Even if parties reach agreement on
all disputed terms, if they do not intend to be bound by
a statement of their understanding, they have simply
agreed to a non-binding proposal or letter of intent.19

Neither party is obligated to execute the transaction or
even to continue negotiating.20 Courts will not lightly
impose binding obligations based on preliminary mani-
festations of assent. They safeguard a party’s right to ne-
gotiate free of binding obligations21 and will accord-
ingly seek to avoid locking parties into “surprise
contractual obligations” that were never intended.22

The Second Circuit’s framework for preliminary
agreements, however, provides guidance on when pre-
liminary agreements may be partially or fully binding.
Parties should therefore be mindful of the indicia of en-
forceability that courts consider and guide their conduct
accordingly. Although New York’s state courts have not
formally adopted the Second Circuit’s classifications
and terminology, state rulings appear consistent with
the underlying federal analysis.23

Party Intent Governs
Whether a preliminary agreement is binding and en-

forceable depends upon the intent of the parties.24 A
court will discern party intent, as it would when exam-
ining any other contract, from the parties’ words and
conduct.25

The Second Circuit has articulated a four-factor test
to determine whether parties have entered into a Type I
“fully binding preliminary agreement.” The test consid-
ers: (1) the language of the agreement, and whether the
agreement contains a reservation not to be bound in the
absence of a later writing; (2) whether there has been
partial performance of the agreement; (3) whether all of
the agreement’s terms have been agreed upon; and
(4) whether the agreement at issue is the kind usually
committed to writing.26 No single factor is dispositive.27

The Second Circuit has set forth a similar test to de-
termine whether parties have reached a Type II “pre-
liminary commitment.” It also considers the context of
the parties’ negotiations.28

The Agreement’s Language The language of the
agreement is the first and most critical determinant
of party intent.29 An express reservation in the agree-
ment that neither party is bound absent the execution of
a later writing, understandably, demonstrates very
strongly that the parties did not intend to be bound by
the agreement.30 The presence31 or the absence32 of such
a reservation, however, is not decisive, because parties
may express their intent not to be bound in many
ways.33

Courts do acknowledge conventional expressions of
intent.34 Signature lines demonstrate that the parties in-
tended to be bound only upon signing the agreement.35

Nonetheless, a court will balance the import of signa-
ture lines with the language of the agreement.36 Clauses
calling for immediate performance connote a presently
binding agreement,37 while those providing for perfor-
mance only upon the execution of a later writing indi-
cate the opposite.38 Merger clauses,39 statements indicat-
ing that open terms are formalities,40 or provisions that
the parties are bound even in the absence of a later in-
strument41 are additional strong evidence of a Type I en-
forceable preliminary agreement. A “handshake” on a
proposed deal is not accorded particular significance if
the weight of the proof demonstrates that the parties did
not intend to make a contract.42

Parties to a Type II preliminary commitment must
convey, orally or in writing, that they have agreed on the
“major terms” of their agreement but have left open cer-
tain other terms that they commit themselves to negoti-
ate in good faith.43 If the parties merely express a gener-
alized intent to negotiate with each other, leaving open
terms of too-fundamental importance, a court will most
likely view their agreement as a non-binding and unen-
forceable proposal or letter of intent.44

Partial Performance Partial performance of the par-
ties’ agreement is the second indication of a fully bind-
ing agreement.45 The partial performance, however,
must consist of one party conferring something of value
on the other party which the other party has accepted.46

Mere preparatory acts by one party in anticipation of the
agreement are insufficient.47 A court may also discount
even substantial partial performance if the parties
had, on balance, demonstrated their intent not to be
presently bound to each other.48

Terms Left to Negotiate The third benchmark looks
to the extent to which the parties have fully agreed upon
the terms of their understanding. Provisions stating that
the parties have agreed on all aspects of their agreement
or merger clauses are, accordingly, highly demonstra-
tive. Yet, parties may bind each other to an agreement
even if they have failed to resolve or have omitted cer-
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tain terms of their understanding. Industry custom and
practice49 or a prior course of dealing between the par-
ties50 may establish and fix those terms.

The nature and import of any terms that the parties
have left unresolved in their agreement understandably
affects whether the agreement is enforceable.51 Whether
a Type I binding preliminary agreement has been
reached (in view of an agreement upon its terms) ap-
pears to be governed by the same principles for contract
formation generally—the parties must agree on all of
the “essential” or “material” terms of their agreement.52

Although New York federal courts typically refer to
the terms necessary for contract formation as the “es-
sential” terms of the agreement, some have referred to
them as the “material” terms of an agreement, using the
parlance of the state courts. The analysis is the same.53 A
court will employ a flexible analysis to determine
whether the parties have agreed on the necessary as-
pects of their agreement, assessing the significance of
open terms and drawing upon the subject matter, com-
plexity, and purpose of the agreement,54 as well as the
relation of the parties.55 A court will, in fact, look
through the form of the agreement to its substance
when making its determination.56

To create a Type II binding preliminary commitment,
the parties must agree on certain “major” terms while
committing themselves to negotiate in good faith cer-
tain remaining open terms of their agreement.57 One
valid question is whether an agreement’s “major” terms
are the same as its “essential” or “material” terms.58 Cer-
tain federal decisions have equated the terms, and held
that a Type II preliminary commitment is enforceable as
long as the parties have agreed on the “material” terms
of their agreement.59 A second valid question is the kind
of terms that parties may leave open for later negotia-
tion. Decisions conflict on the issue.60 The critical point,
however, is that the parties agree on the significant
terms of their agreement and indicate their intent and
their commitment to each other to negotiate remaining
open issues.61 A court will not enforce an agreement that
is vague and non-definitive or that provides no indica-
tion of the parties’ intent as to open terms.62

Type of Contract at Issue The final factor a court
will consider is whether the agreement is the kind that
is ordinarily embodied in a writing. Generally, the
greater the complexity and magnitude of the dealings
envisioned by an agreement, the more likely it is that the
agreement would be embodied in a signed complete
writing.63

Remedies and Enforcement
A binding Type I preliminary agreement is fully

binding and enforceable. If the parties have reached a
binding preliminary agreement64 and one party has
breached it, the other may enforce the agreement, as any
other contract, by an action for damages or specific per-
formance.65

However, if the preliminary agreement is premised
on certain conditions precedent, a party will not be able
to enforce it unless the conditions have occurred. A con-
tract will not arise unless and until those conditions are
fulfilled.66

As noted, a Type II preliminary commitment may be
executed to “prevent a party from arbitrarily renounc-

State Law on Preliminary
Agreements

New York’s state courts apply the same general
principles regarding preliminary agreements, but
they do not employ the Second Circuit’s specific
framework of analysis.

Although the New York State Court of Appeals
has not formally recognized “binding preliminary
commitments,” it has recognized a claim for
breach of a good faith commitment to negotiate in
an exclusive bargaining agreement.1

But, where the parties’ intent to negotiate is too
general and the obligations too fragmentary, the
agreement is still an unenforceable “agreement to
agree.”2 The state courts follow the same funda-
mental rules as the federal courts. An enforceable
contract must have a “meeting of the minds” re-
garding the material terms of the transaction.3

However, where parties express an intent not
to be bound by an agreement until all of the terms
are reduced to a signed writing between them, no
binding agreement is formed before then.4

1. See Goodstein Constr. Corp. v. City of New York, 80
N.Y.2d 366, 590 N.Y.S.2d 425 (1992). See also SNC,
Ltd. v. Kamine Eng’g and Mechanical Contr. Co., Inc.,
238 A.D.2d 146, 655 N.Y.S.2d 47 (1997) (1st Dep’t
1997) (citing Goodstein). But see Simone v. N.V. Flo-
resta, Inc., 1999 WL 429504 at *9 fn. 3 (S.D.N.Y. June
18, 1999) (calling the concept of a Type II binding
preliminary commitment only a “creature of the
federal courts” which has not yet been adopted by
the New York Court of Appeals).

2. Yans Video, Inc. v. Hong Kong TV Video Programs, Inc.,
133 A.D.2d 575, 520 N.Y.S.2d 143 (1st Dep’t 1987).

3. Henri Assocs. v. Saxony Carpet Co., Inc., 249 A.D.2d
63, 671 N.Y.S.2d 46 (1st Dep’t 1998). 

4. Sheck v. Francis, 26 N.Y.2d 466, 311 N.Y.S.2d 841
(1970); Dratfield v. Gibson Greetings, Inc., 269 A.D.2d
294, 703 N.Y.S.2d 147 (1st Dep’t 2000); LaRuffa v.
Fleet Bank, N.A., 260 A.D.2d 299, 689 N.Y.S.2d 59
(1st Dep’t 1999).
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ing a deal, abandoning negotiations, or insisting on con-
ditions that do not conform to the parties’ preliminary
understanding.”67 A party to a Type II preliminary com-
mitment may enforce such an agreement by seeking eq-
uitable relief, i.e., an injunction or specific performance
concerning the negotiations, and perhaps, reliance dam-
ages.68

However, a party cannot recover expectation or “ben-
efit of the bargain” damages, because the agreement
simply does not guarantee that the parties will conclude
a final contract.69 Even with good faith efforts on both
sides, the deal contemplated by the agreement may still
not close, and attributing lost profits to the other party’s
bad faith abandonment of negotiations is too specula-
tive.70 One party’s failure to negotiate in good faith is
not a but-for cause of the other’s lost profits.71

The enforceability of a Type II preliminary commit-
ment often turns on whether the parties have suffi-
ciently shown that they have committed themselves to
good faith negotiations over the open terms of their
agreement.72 If the parties fail to expressly convey their
intent to be bound, a court will presume that they
merely expressed a general intent to negotiate while re-
maining uncommitted and free from binding obliga-
tions.73

A final issue, which New York’s federal courts appear
to have rarely addressed, is whether a clause in an oth-
erwise non-binding preliminary agreement can be en-
forceable. One held that a right of first-refusal provision
in a non-binding letter of intent was not enforceable,
while another, applying non-New York law, upheld a
forum selection clause in such an agreement.74

1. Adjustrite Systems v. GAB Business Services, 145 F.3d 543,
548 (2d Cir. 1998); Shann v. Dunk, 84 F.3d 73, 77 (2d Cir.
1996); R.G. Group, Inc. v. Horn & Hardart Co., 751 F.2d 69,
74 (2d Cir. 1984) (“Under New York law, if parties do not
intend to be bound by an agreement until it is in writing
and signed, then there is no contract until that event oc-
curs”); Space Imaging Europe, Ltd. v. Space Imaging L.P., 38
F. Supp. 2d 326, 333 (S.D.N.Y. 1999). Accord Scheck v.
Francis, 26 N.Y.2d 466, 469-70, 311 N.Y.S.2d 841, 843
(1970); La Ruffa v. Fleet Bank, N.A., 260 A.D.2d 299, 689
N.Y.S.2d 59 (1st Dep’t 1999).

2. 670 F. Supp. 491 (S.D.N.Y. 1987).
3. Id. at 498.
4. Shann, 84 F.3d at 77 (first categorizing the agreements in

this manner). See also Adjustrite, 145 F.3d at 548; Rappaport
v. Buske, 2000 WL 1224828 *4 (S.D.N.Y. Aug. 29, 2000);
Gorodensky v. Mitsubishi Pulp Sales Inc., 92 F. Supp. 2d 249,
254 (S.D.N.Y. 2000); Simone v. N.V. Floresta, Inc., 1999 WL
429504 at *9 (S.D.N.Y. June 18, 1999); Space Imaging, 38 F.
Supp. 2d at 333.

5. Adjustrite, 145 F.3d at 548; Rappaport, 2000 WL 1224828 at
*4; Gorodensky, 92 F. Supp. 2d at 254; Tribune, 670 F. Supp.
at 498.

6. Adjustrite, 145 F.3d at 548; Rappaport, 2000 WL 1224828 at
*4; Gorodensky, 92 F. Supp. 2d at 254; Tribune, 670 F. Supp.
at 498. See also V’Soske v. Barwick, 404 F.2d 495, 499 (2d
Cir. 1968) (“the mere fact that the parties contemplate
memorializing their agreement in a formal document
does not prevent their informal agreement from taking
effect prior to that event”).

7. Adjustrite, 145 F.3d at 548; Rappaport, 2000 WL 1224828 at
*4; Gorodensky, 92 F. Supp. 2d at 254; Tribune, 670 F. Supp.
at 498.

8. Adjustrite, 145 F.3d at 548; Rappaport, 2000 WL 1224828 at
*4; Gorodensky, 92 F. Supp. 2d at 254; Tribune, 670 F. Supp.
at 498. See also Scholastic Inc. v. Harris, 80 F. Supp. 2d 139,
147 (S.D.N.Y. 1999) (“Although the parties also agreed to
negotiate in good faith to create the details to facilitate
the implementation of the agreed upon terms, the inabil-
ity to agree further does not vitiate that which was al-
ready agreed.”); Cauff, Lippman & Co. v. Apogee Finance
Group, Inc., 807 F. Supp. 1007, 1021 (S.D.N.Y. 1992).

9. Which terms constitute the “major terms” of the agree-
ment is important and the subject of some confusion in
the courts. See infra.

10. Adjustrite, 145 F.3d at 548; Rappaport, 2000 WL 1224828 at
*4; Gorodensky, 92 F. Supp. 2d at 254; Tribune, 670 F. Supp.
at 498. See also Shann, 84 F.3d at 77 (stating agreement on
“certain important terms”).

11. Adjustrite, 145 F.3d at 548 (a party to the agreement “has
no right to demand performance of the transaction”);
Shann, 84 F.3d at 77; Rappaport, 2000 WL 1224828 at *4;
Gorodensky, 92 F. Supp. 2d at 254; Simone, 1999 WL 429504
at *9 fn. 3; Pan American World Airways, Inc. v. Eclipse
Holdings, Inc., 1998 WL 205313 (S.D.N.Y. Apr. 27, 1998);
Tribune, 670 F. Supp. at 498; Media Sport & Arts v. Kinney
Shoe Corp., 1997 WL 473968 (S.D.N.Y. Aug. 20, 1997) (find-
ing question of fact whether preliminary binding com-
mitment was executed such that one’s party’s actions
during negotiations contravened it); Imtrac Indus., Inc. v.
Glassexport Co. Ltd., 1996 WL 39294 at *9 (S.D.N.Y. Feb. 2,
1996) (remedy for breach of Type II agreement is specific
performance, not damages). 

12. Adjustrite, 145 F.3d at 548; Rappaport, 2000 WL 1224828 at
*4; Simone, 1999 WL 429504 at *9 fn. 3; Tribune, 670 F.
Supp. at 498.

13. Tribune, 670 F. Supp. at 498; P.A. Bergner & Co. v.
Martinez, 823 F. Supp. 151, 156 (S.D.N.Y. 1993).

14. P.A. Bergner, 823 F. Supp. at 156.
15. Tribune, 670 F. Supp. at 499; P.A. Bergner, 823 F. Supp. at

156.
16. Tribune, 670 F. Supp. at 498. See also Adjustrite, 145 F.3d at

548; Rappaport, 2000 WL 1224828 at *4.
17. Adjustrite, 145 F.3d at 548; R.G. Group, 751 F.2d at 74

(“Under New York law, if parties do not intend to be
bound by an agreement until it is in writing and signed,
then there is no contract until that event occurs.”); Rappa-
port, 2000 WL 1224828 at *4. Accord Scheck, 26 N.Y.2d 466;
La Ruffa v. Fleet Bank, 260 A.D.2d 299, 689 N.Y.S.2d 59 (1st
Dep’t 1999); Brause v. Goldman, 10 A.D.2d 328, 199
N.Y.S.2d 606, 611 (1st Dep’t 1960), aff’d, 9 N.Y.2d 620, 210
N.Y.S.2d 225 (1961).

18. Winston v. Mediafare Entertainment Corp., 777 F.2d 78, 80
(2d Cir. 1985); Aniero Concrete Co., Inc. v. New York City
Constr. Auth., 2000 WL 863208 (S.D.N.Y. June 27, 2000)
(“there must be an overall agreement to enter into a bind-
ing contract”); Universal Reinsurance Co., Ltd., 1999 WL
771357 at *4 (Sept. 29, 1999); Tribune, 670 F. Supp. at 497
(“more is needed than agreement on each detail, which is
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overall agreement (or offer and acceptance) to enter into
the binding contract”).

19. Adjustrite, 145 F.3d at 548 (“if the preliminary writing was
not intended to be binding on the parties at all, the writ-
ing is a mere proposal, and neither party has an obliga-
tion to negotiate further.”); Prudential Ins. Co. of America
v. Hilton Hotels Corp., 1996 WL 340002 (S.D.N.Y. June 19,
1996) (“a contract cannot be created absent a mutual as-
sent of the parties”); P.A. Bergner, 823 F. Supp. at 156
(“even an ‘agreement to agree’ . . . must meet the require-
ments necessary for formation of a binding contract”).

20. Adjustrite, 145 F.3d at 548. Rappaport, 2000 WL 1224828 at
*4; Simone, 1999 WL 429504 at *9 fn. 3; Accord Brause, 10
A.D.2d 328.

21. Winston v. Mediafare Entertainment Corp., 777 F.2d 78 (2d
Cir. 1985); Tribune, 670 F. Supp. at 497.

22. Adjustrite, 145 F.3d at 548; Rappaport, 2000 WL 1224828 at
*4; Gorodensky, 92 F. Supp. 2d at 254; Tribune, 670 F. Supp.
at 497.

23. See sidebar.
24. Adjustrite, 145 F.3d at 548; Winston v. Medicafare Entertain-

ment Corp., 777 F.2d 78, 80 (2d Cir. 1985); R.G. Group, 751
F.2d at 74; Tribune, 670 F. Supp. at 498.

25. Winston, 777 F.2d at 80. See also Adjustrite, 145 F.3d at 548-
49. Subjective evidence of intent is generally not consid-
ered. Rule v. Brine, Inc., 85 F.3d 1002, 1010 (2d Cir. 1996).

26. Adjustrite, 145 F.3d at 548 (applying factors to written
proposal that called for negotiation and execution of for-
mal sales agreement); Winston v. Mediafare Entertainment
Corp., 777 F.2d 78, 80 (2d Cir. 1985) (applying factors to
oral preliminary manifestation of assent). In Consar Corp.
v. Marine Midland Bank, 996 F.2d 568 (2d Cir. 1993), the
Second Circuit had suggested a list of 16 factors.

27. Ciaramella v. Reader’s Digest Ass’n, 131 F.3d 320, 323 (2d
Cir. 1997); Gottlieb v. Simon, 1998 WL 684839 at *3
(S.D.N.Y. Sept. 30, 1998); P.A. Bergner, 823 F. Supp. at 156.

28. Adjustrite, 145 F.3d at 549 fn. 6 (listing the factors as:
“(1) the language of the agreement; (2) the context of the
negotiations; (3) the existence of open terms; (4) partial
performance; and (5) the necessity of putting the agree-
ment in final form, as indicated by the customary form of
such transactions”) (citing Arcadian Phosphates, Inc. v. Ar-
cadian Corp., 884 F.2d 69, 72 (2d Cir. 1989)). See also R.G.
Group, 751 F.2d at 75-76.

29. Arcadian Phosphates, Inc. v. Arcadian Corp., 884 F.2d 69, 72
(2d Cir. 1989) (in the event there is a writing showing the
parties did not intend to be bound, a court “need look no
further than the first factor”). See also Adjustrite, 145 F.3d
at 549 (the first factor is “the most important”); Rappaport,
2000 WL 1224828 at *5; Gottlieb, 1998 WL 684839 at *2.

30. RKG Holdings, Inc. v. Simon, 182 F.3d 901 (2d Cir. 1999);
R.G. Group, 751 F.2d at 75.

31. See, e.g., NAP, Inc. v. FRAJAC, 104 F.3d 350 (2d Cir. 1996)
(unpublished disposition) (text statement in letter that
“the terms contained herein shall not be effective until
the Agreement is fully executed” is “not strong enough to
counter other indicia of an intent to be bound” including
other text, no open material terms, and extensive perfor-
mance); I.R.V. Merchandising Corp. v. Jay Ward Prods., Inc.,
856 F. Supp. 168 (S.D.N.Y. 1994) (finding issues of fact de-
spite language in memorandum contemplating drafting
later contract); P.A. Bergner & Co., v. Martinez, 823 F.
Supp. 151, 156 (S.D.N.Y. 1993) (“intention to enter into
[agreement] if and when it received the approval of the
Bankruptcy Court” did not foreclose possibility of a prior
oral “agreement to agree”).

32. Adjustrite, 145 F.3d at 550 fn. 7; Media Sport, 1997 WL
473968; Tribune, 670 F. Supp. at 499.

33. See, e.g., Arcadian, 145 F.3d at 549 (non-binding agreement
was contingent “upon execution of other contracts; Win-
ston v. Mediafare Entertainment Corp., 777 F.2d 78, 80 (2d
Cir. 1985) (correspondence referred to “proposed agree-
ment”); R.G. Group, 751 F.2d at 76 (agreement stated
“when duly executed”); Reprosystem, B.V. v. SCM Corp.,
727 F.2d 257, 262 (2d Cir.), cert. denied, 469 U.S. 828 (1984)
(stating that “when executed and delivered, this [agree-
ment] will be a valid and binding agreement”); Spencer
Trask Secs., Inc. v. Financial Web.com, Inc., 2000 WL
1239101 (S.D.N.Y. Aug., 31, 2000) phrase “Please let me
know if my understanding of our agreement is in any
way incorrect” interpreted as an express reservation not
to be bound); I.R.V. Merchandising Corp., v. Jay Ward
Prods, Inc., 856 F. Supp. 168 (S.D.N.Y. 1994) (parties to pay
“[w]hen we receive our lawyers’ go ahead per a contract
to be signed. . . .”).

34. See, e.g., Ward v. Pricellular Corp., 1991 WL 64043 at *7
(S.D.N.Y. Apr. 16, 1991) (“agreement in principle” or
“subject to execution of definitive Formal Agreements de-
scribes non-binding agreement”); Henchman’s Leasing
Corp. v. Condren, 1989 WL 11440 (Feb. 8, 1989) (recogniz-
ing the use of the words “agreement in principle” to de-
scribe when parties have “reached a common under-
standing on fundamental terms of a proposed contract
but have not resolved all details and have not made a
legally binding commitment.”).

35. See, e.g., Lightwave Technologies, Inc. v. Corning Glass
Works, 725 F. Supp. 198, 200 (S.D.N.Y. 1989) Accord Jevre-
mov v. Crisci, 129 A.D.2d 174, 177, 517 N.Y.S.2d 496, 498
(1st Dep’t 1987).

36. See, e.g., Adjustrite, 145 F.3d at 550 (noting that although
document contained signature line for acceptance of offer,
it nowhere stated that it became a binding agreement
upon signature); Grupo Sistemas Integrales De Telecomuni-
cacion v. AT&T Communications, Inc., 1994 U.S. Dist.
LEXIS 11896 (S.D.N.Y. Aug. 19, 1994); Tribune, 670 F.
Supp. at 499 Accord Drago v. Credit Life Ins. Co., 210
A.D.2d 579, 620 N.Y.S.2d 154 (3d Dep’t 1994).

37. I.R.V. Merchandising Corp., v. Jay Ward Prods, Inc., 856 F.
Supp. 168 (S.D.N.Y. 1994) (one party’s encouragement to
other to contact prospective licensees).

38. See Silverite Constr. Co. Inc. v. Montefiore Med. Center, 239
A.D.2d 336, 657 N.Y.S.2d 196 (2nd Dep’t 1997) (plaintiff
would begin construction only after formal contract);
Oursler v. Women’s Interart Center, Inc., 170 A.D.2d 407,
566 N.Y.S.2d 295, 297 (1st Dep’t 1991) (defendant film-
maker willing to proceed only after a signed agreement).

39. Scholastic Inc. v. Harris, 80 F. Supp. 2d 139 (S.D.N.Y. 1999)
(clause that agreement “constitutes the entire agreement
between [us]” and that it “shall remain a complete and
mutually binding agreement” evidenced present intent to
be bound even if negotiations on drafting more detailed
agreement failed).

40. See Keis Distribs., Inc. v. Northern Distrib. Co., 226 A.D.2d
967, 968-69, 641 N.Y.S.2d 417, 419-20 (3d Dep’t 1996) writ-
ing directed plaintiff “to accept this offer by signing
below” and suggested retaining counsel to work out the
“wording of the final details”).

41. Adjustrite, 145 F.3d at 548; Tribune, 670 F. Supp. at 498. See,
e.g., Scholastic Inc., 80 F. Supp. 2d 139 (joint venture agree-
ment that referenced parties’ intention to “enter into a
long form agreement” but stated that until such agree-
ment was negotiated and executed the agreement was
“complete and mutually binding” held enforceable).
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42. See Ciaramella, 131 F.3d at 325 (statement “[w]e have a
deal” was not explicit waiver of signature requirement);
R.G. Group Inc., 751 F.2d at 73 (summary judgment appro-
priate despite party believing it entered into a “hand-
shake deal”); Cleveland Wrecking Co. v. Hercules Constr.
Corp., 23 F. Supp. 2d 287, 293 (E.D.N.Y. 1998) (“hand-
shake” of no particular significance); Mellencamp v. Riva
Music Ltd., 698 F. Supp. 1154, 1168 (S.D.N.Y. 1988)
(“wholly ephemeral assertions” that handshake evinces
firm agreement in some circles are “inadequate as a mat-
ter of law”); Davidson Pipe Co., v. Laventhol & Horwath,
1986 WL 2201 at *5 (S.D.N.Y. Feb. 11, 1986) (oral state-
ment “we have a deal” insufficient to bind parties who
reserved right to be bound by executed written contract). 

43. Cleveland Wrecking, 23 F. Supp. 2d at 297. See, e.g., Media
Sport & Arts v. Kinney Shoe Corp., 1997 WL 473968 at *12
(S.D.N.Y. Aug. 20, 1997) (question of fact based on lan-
guage); P.A. Bergner, 823 F. Supp. at 158; Tribune, 670 F.
Supp. at 499; Teachers Ins. & Annuity Ass’n of America v.
Butler, 626 F. Supp. 1229 (S.D.N.Y. 1986).

44. See Gordensky v. Mitsubishi Pulp Sales Inc., 92 F. Supp. 2d
249, 255 (S.D.N.Y. 2000) (letter states that party “is pre-
pared to enter into a commercial agreement” and “it is
our intent to enter into a contract.”); Prudential Ins. Co. of
America v. Hilton Hotels Corp., 1996 WL 340002 at *8
(S.D.N.Y. June 19, 1996); Tribune, 670 F. Supp. at 497.

45. R.G. Group, 751 F.2d at 75-76. Viacom Int’l Inc. v. Tandem
Prods., Inc., 368 F. Supp. 1264, 1270 (S.D.N.Y. 1974), aff’d,
526 F. 2d 593 (2d Cir. 1975) (partial performance “is
strong circumstantial proof that the minds of the parties
had met on the essential elements, and that they were not
waiting for a formal written instrument.”). Accord Metro-
Goldwyn-Mayer, Inc. v. Scheider, 40 N.Y.2d 1069, 1070-71,
392 N.Y.S.2d 252, 253 (1976).

46. Cleveland Wrecking Co. v. Hercules Construction Corp., 23 F.
Supp. 2d 287, 296 (E.D.N.Y. 1998) (where one party’s per-
formance did not confer a benefit on the other, it did not
constitute partial performance).

47. R.G. Group, 751 F.2d at 75 (forming a partnership in order
to facilitate the transaction is not partial performance);
Rappaport, 2000 WL 1224828 at *6 (requesting vacation
time); Universal Reinsurance, 1999 WL 771357 at *6 (rent-
ing office space).

48. Adjustrite, 145 F.3d at 550; Arcadian, 884 F.2d at 72-72.
49. Hutner v. Greene, 734 F.2d 896, 900 (2d Cir. 1984). See also

Simone, 1999 WL 429504 at *8 (noting that some unre-
solved terms in real estate transaction can be resolved by
“local custom”). Accord Cooper Square Realty, Inc. v. A.R.S.
Management Ltd., 181 A.D.2d 551, 581 N.Y.S.2d 50, 51 (1st
Dep’t 1992).

50. Cleveland Wrecking Co., 23 F. Supp. 2d at 294. See Eli Attia
Architects v. Safra, 1996 WL 480721 at *4 (S.D.N.Y. Aug.
23, 1996).

51. Adjustrite, 145 F.3d at 550 (noting that preliminary agree-
ment “did not include . . . many of the terms usually
found in an employment contract, such as a description
of the employee’s duties and responsibilities and termi-
nation, non-competition, and proprietary information
provisions.”).

52. Adjustrite, 145 F.3d at 548; Shann, 84 F.3d at 77 (agreement
on “essential terms”); Durante Bros. & Sons, Inc. v. Flush-
ing Nat’l Bank, 755 F.2d 239, 252 (2d Cir.), cert. denied, 473
U.S. 906 (1985); Brookhaven Housing Coalition v. Solomon,
583 F.2d 584, 593 (2d Cir. 1978); Rappaport, 2000 WL
1224828 *4; Michael Coppel Promotions v. Bolton, 982 F.
Supp. 950, 953 (S.D.N.Y. 1997).

53. Shann, 84 F.3d at 77-78 n. 3 (recognizing that New York
federal courts refer to the terms necessary for contract
formation as “essential terms,” while New York state
courts commonly refer to the same terms as the “material
terms” of a contract, yet recognizing trend in New York
state courts to comport with federal terminology of “es-
sential terms”). But see In re Windsor Plumbing Supply Co.,
170 B.R. 503, 523 n. 5 (Bankr. E.D.N.Y. 1994) (“A material
term is any term properly bearing upon the subject mat-
ter of the contract. Essential terms are those items whose
agreement is prerequisite to the formation of a con-
tract.”). Joseph Martin, Jr. Delicatessen, Inc. v. Schumacher,
52 N.Y.2d 105, 109, 436 N.Y.S.2d 247, 249 (1981) (agree-
ment unenforceable if “material term” is left for future
negotiations); Chan v. Bay Ridge Park Hill Realty Co., 213
A.D.2d 467, 623 N.Y.S.2d 896 (2d Dep’t 1995) (enforceable
agreement if agreement on “essential terms”).

54. See, e.g., Shann, 84 F.3d at 77-78 (2d Cir. 1996) (terms of
employment contract and non-compete agreement had
“no importance,” were a “fiction” and not part of the
“guts of the deal”); Ginett v. Computer Task Group, Inc.,
962 F.2d 1085, 1099 (2d Cir. 1992) (contract’s non-compete
clause was not essential); Lande v. Radiology Specialists,
806 F. Supp. 1084, 1092 n. 11 (S.D.N.Y. 1992) (disputed
contract provision was not essential).

55. Shann v. Dunk, 84 F.3d 73, 77-78 (2d Cir. 1996). Accord
Cobble Hill Nursing Home, Inc. v. Henry & Warren Corp., 74
N.Y.2d 475, 548 N.Y.S.2d 920, 923 (1989).

56. Shann, 84 F.3d at 77-78. See supra n. 54.
57. Adjustrite, 145 F.3d at 548, Rappaport, 2000 WL 1224828 at

*4; Spencer Trask Secs., Inc. v. Financial Web.com, Inc., 2000
WL 1239101 at *2 (S.D.N.Y. Aug. 31, 2000); P.A. Bergner,
823 F. Supp. at 158; Tribune, 670 F. Supp. 499.

58. In an unpublished disposition, NAP, Inc. v. FRAJAC, 104
F.3d 350 (2d Cir. 1996), the Second Circuit stated that a
“[b]inding commitment to negotiate in good faith to-
wards a contract may be created by preliminary agree-
ment on major terms, even though important terms of the
ultimate contract remain open.” (emphasis added).

59. Ward, 1991 WL 64043 at *6 (“where material terms have
been agreed upon, an obligation to negotiate in good
faith unresolved non-material terms may be enforced”);
Henchman’s Leasing Corp. v. Condren, 1989 WL 11440 at *4. 

60. Compare Shann, 84 F.3d at 77 (“Type II is where the parties
recognize the existence of open terms, even major ones,
but, having agreed on certain important terms, agree to
bind themselves to negotiate in good faith to work out
the terms remaining open.”); Media Sports & Arts v. Kin-
ney Shoe Corp., 1997 WL 473968 at *8 (S.D.N.Y. Aug. 20,
1997) (same). But see Ward, 1991 WL 64043 at *6 (only
“non-material” terms may be left open). See also Imtrac,
1996 WL 39294 at *8 fn. 6 (as to the nature of the open
terms, the question is “how many and how minor.”).

61. Ward, 1991 WL 64043 at *6 (“Whether a provision in a
preliminary agreement obligating the parties to negotiate
in good faith is enforceable depends on the materiality of
the terms remaining to be negotiated and the degree to
which the content of the remaining terms can be dis-
cerned from the preliminary agreement.”).

62. See Cleveland Wrecking, 23 F. Supp. 2d at 294 (parties gave
no indication of intent to bind themselves to negotiate a
specific unanticipated occurrence); Imtrac Indus., Inc. v.
Glassexport Co. Ltd., 1996 WL 39294 at 9 (S.D.N.Y. Feb. 2,
1996) (writing not binding, where it “set[ ] forth no con-
crete terms or obligations; both in form and substance”);
Candid Prods., Inc. v. Int’l Skating Union, 530 F. Supp. 1330
(S.D.N.Y. 1982) (agreement “to negotiate in good faith”
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the contract renewal unenforceable where all material
terms were left open). See also Tribune, 670 F. Supp. at 497
(agreement which “leaves open terms of too fundamental
importance” is “incapable of sustaining binding legal
obligation); Prudential, 1996 WL 340002 at *8 (noting too
many terms left open); Imtrac, 1996 WL 39294 at *8
(agreement too “fragmentary” is not binding); Lieberman
v. Good Stuff Corp., 1995 WL 600864 at *3 (S.D.N.Y. Oct. 11,
1995) (letter left open material terms). Accord Martin, Jr.
Delicatessen Inc. v. Schumacher, 52 N.Y.2d 105, 436
N.Y.S.2d 247 (1981) (provision that lease may be renewed
“at annual rentals to be agreed upon” unenforceable).

63. Gottlieb v. Simon, 1998 WL 684839 at *3 (S.D.N.Y. Sept. 30,
1998) (observing that corporate buyout, employment
agreement and acquisition agreements indicated need for
a completed writing). See also Adjustrite, 145 F.3d at 551
(transaction required “a formal contract complete with
representations and warranties and the other standard
provisions usually found in sophisticated formal con-
tracts.”); Winston, 777 F.2d at 83 (involving a $62,500
transaction); R.G. Group., 751 F.2d at 77 (initial investment
of $2 million). See also Spencer Trask Secs., Inc. v. Financial
Web.com, Inc., 2000 WL 1239101 (S.D.N.Y. Aug. 31, 2000)
(any settlement agreement for more than a “trifling
amount” should be in writing) (citation omitted).

64. See Adjustrite, 145 F.3d at 550 (affirming grant of sum-
mary judgment where three of the four factors indicated
parties did not intend to be bound until formal docu-
ments were executed); Arcadian, 884 F.2d at 72-73 (affirm-
ing grant of summary judgment dismissing breach of
contract action even though there was “considerable par-
tial performance”); Winston, 777 F.2d at 83; Gottlieb, 1998
WL 68439 at *2.

65. Adjustrite, 145 F.3d at 548; Rappaport, 2000 WL 1224828 at
*4; Gorodensky, 92 F. Supp. 2d at 254; Tribune, 670 F. Supp.
at 498. See Scholastic, 80 F. Supp. 2d at 147 (binding pre-
liminary agreement for joint venture despite intent to ex-
ecute long form agreement); Michael Coppel Productions,
982 F. Supp. at 953 (oral contract upheld); Krauth v. Execu-
tive Telecard, Ltd., 890 F. Supp. 269 (S.D.N.Y. 1995) (finding
binding preliminary agreement reached, but declining to
award injunction and specific performance under the
facts presented).

66. Aniero Concrete Co., Inc. v. New York City Constr. Auth.,
2000 WL 863208 (S.D.N.Y. June 27, 2000) (preliminary
agreement unenforceable due to failure of condition
precedent); Cleveland Wrecking Co., 23 F. Supp. 2d at 299
(parties not bound by preliminary oral agreement be-
cause condition precedent, approval from third party for
use of access point, did not occur).

67. Adjustrite, 145 F.3d at 548; Rappaport, 2000 WL 1224828 at
*4; Pan Am Corp. v. Delta Air Lines, Inc., 175 B.R. 438, 502
(S.D.N.Y. 1994); P.A. Bergner, 823 F. Supp. at 156; Tribune,
670 F. Supp. at 498. See, e.g., Media Sport, 1997 WL 473968
at *13 (question of fact whether party “cut off the negotia-
tions” and asserted in bad faith that “an impasse existed”
without giving the other a chance to offer an acceptable
solution).

68. Pan American World Airways, Inc. v. Eclipse Holdings, Inc.,
1998 WL 205313 at *8 (S.D.N.Y. Apr. 27, 1998) (finding
that one party did not reasonably rely on promises in ne-
gotiations, declining to award damages for expenses in
reliance); Media Sport & Arts v. Kinney Shoe Corp., 1997
WL 473968 (S.D.N.Y. Aug. 20, 1997) (finding question of
fact whether Type II preliminary binding commitment
was executed such that one’s party’s actions during nego-
tiations contravened it); Imtrac Indus., Inc. v. Glassexport
Co. Ltd., 1996 WL 39294 at *9 (S.D.N.Y. Feb. 2. 1996)

(proper remedy for breach of a Type II agreement is spe-
cific performance, i.e., “good-faith negotiation of a con-
clusive contract,” not damages); Space Imaging Europe,
Ltd. v. Space Imaging L.P., 1988 WL 190356 (S.D.N.Y. Apr.
21, 1998) (preliminary injunction in context of letter of in-
tent);. But see Teachers Ins. & Annuity Assoc. of America v.
Ormesa Geothermal, 791 F. Supp. 401 (S.D.N.Y. 1991) (hold-
ing that lending commitment letter was preliminary com-
mitment to negotiate in good faith remaining terms, that
borrower breached it by insisting on pretextual condi-
tions to abandon deal, and awarding lost interest income
to lender). The subject of reliance damages is discussed in
Goodstein Constr. Corp. v. New York, 80 N.Y.2d 366, 590
N.Y.S.2d 425 (1992).

69. Gordodensky, 92 F. Supp. 2d at 254 (finding that the rem-
edy of lost future profits is unavailable for breach of a
duty to negotiate in good faith); Imtrac Indus., Inc. v. Glas-
sexport Company Ltd., 1996 WL 39294 at *9 (S.D.N.Y. Feb.
2, 1996) (an expectation damages award “presupposes the
culmination of the contemplated definitive contract, such
that a repudiation of the preliminary agreement essen-
tially amounts to a breach of the contract in its final
form.”); Inside Out Prods., Inc. v. Scholastic Inc., 1995 WL
375927 (S.D.N.Y. June 23, 1995) (“it cannot be known
what agreement would have been reached”) (citation
omitted); Tribune, 670 F. Supp. at 498. Accord Goodstein
Constr. Corp. v. New York, 80 N.Y.2d 366, 375, 590 N.Y.S.2d
425 (1992).

70. Arcadian, 884 F.2d at 74 n.2; In Re 131 Liquidating Corp., 44
F. Supp. 2d 552, (S.D.N.Y. 1999) (denying expectancy
damages); 1 Farnsworth Contracts § 3.26a at 314 (an
“award based on [the expectation interest] would give
the injured party the ‘benefit of the bargain’ that was not
reached. But if no agreement was reached and . . . it can-
not even be known what agreement would have been
reached, there is no way to measure the lost expecta-
tion”); Goodstein, 80 N.Y.2d 366, 590 N.Y.S.2d 425 (1992).

71. Arcadian, 884 F.2d at 74 n.2; Teachers Ins. & Annuity Assoc.
of America v. Ormesa Geothermal, 791 F. Supp. 401
(S.D.N.Y. 1991) (action by lender against prospective bor-
rower for breach of commitment letter); Gorodensky, 92 F.
Supp. 2d at 255 n.2; Inside Out, 1995 WL 375927 at *2 (ex-
pectation damages are “totally speculative”). Accord
Goodstein Constr. Corp. v. New York, 80 N.Y.2d 366, 372,
590 N.Y.S.2d 425, 428 (1992) (holding that reliance dam-
ages can be awarded for breach of good faith commit-
ment within an exclusive bargaining agreement, and de-
clining award expectation damages).

72. P.A. Bergner, 823 F. Supp. at 158; Tribune, 670 F. Supp. at
499; Media Sport, 1997 WL 473968 at 12; Cleveland Wreck-
ing, 23 F. Supp. 2d at 296.

73. Prudential Ins. Co. of America v. Hilton Hotels Corp., 1996
WL 340002 (S.D.N.Y. June 19, 1996) (holding agreement
unenforceable); Roberts v. Atlantic Recording Corp., 1995
WL 386552 (S.D.N.Y. June 29, 1995) (commitment to nego-
tiate is too vague); Ogden Martin Systems of Tulsa, Inc. v.
Tri-Continental Leasing Corp., 734 F. Supp. 1057, 1067
(S.D.N.Y. 1990); Candid Productions, Inc. v. International
Skating Union, 530 F. Supp. 1330, 1334 (S.D.N.Y. 1982)
(good-faith negotiation clauses were held so vague and
indefinite that they were unenforceable).

74. Space Imaging, 38 F. Supp. 2d at 334-37 (no proof that par-
ties’ intent not to be bound did not similarly apply to the
provision). Compare Lexington Inv. Co. v. Southwest Stain-
less, Inc., 697 F. Supp. 139 (S.D.N.Y. 1988) (applying Texas
law and transferring action on forum selection clause in
letter of intent containing non-binding provision).
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New Rules Offer Greater Flexibility
And Simpler Distribution Patterns

For IRAs and Pension Plans
BY SUSAN B. SLATER-JANSEN AND AVERY E. NEUMARK

After 13 years of following a set of complicated
and confusing pension distribution rules, the In-
ternal Revenue Service has published new Pro-

posed Regulations1 that greatly simplify those issued in
19872 but never made “final.”

This article focuses on how the new Proposed Regu-
lations affect owners of Individual Retirement Ac-
counts, but the rules generally apply also to participants
in qualified employer-sponsored retirement plans,3 sub-
ject to rules and options within those plans. Similar
rules are promised “in the near future” for deferred
compensation plans covering employees of governmen-
tal and non-profit organizations.4

The proposed effective date is January 1, 2002. For
2001, however, IRA owners have the option to rely on ei-
ther the new Proposed Regulations or the 1987 version
when determining required distributions for calendar
year 2001.5 (See the box on page 31 for details on the im-
plementation schedule.)

The most dramatic changes allow a significantly
slower pace for required distributions from most of
these accounts during an owner’s lifetime, substantially
greater flexibility in determining who should receive
the funds after the owner’s death, and potentially large
tax savings as a result of these changes.

To “improve compliance” with the rules, however,
IRA custodians will be required to report, both to the
owner and to the Internal Revenue Service, the amount
of the distribution that is required in each calendar
year.6

Required Distributions During Lifetime
The single most dramatic change for almost all living

account owners is that the pace of their annual Required
Minimum Distributions will now be universally gov-
erned by the assumption that they have chosen an after-
death beneficiary who is ten years their junior. The only
exception involves owners who chose as their Desig-
nated Beneficiary a spouse who is ten years their junior;
they will continue to be able to use a life expectancy
based on their actual ages.

Until now, unless account owners had a much-
younger spouse, they had one of four measuring meth-
ods: their own life expectancy,7 a life expectancy figure
based on their age and the actual age of the person they
were choosing8 as their Designated Beneficiary pro-
vided that the person was less than ten years younger, a
life expectancy based on calculations that applied when
a Designated Beneficiary was ten years or more
younger, or a so-called “hybrid” method.9

Under these old rules, an account owner aged 70 who
had no Designated Beneficiary was assumed to have a
life expectancy of 16 years, and if the account balance
was $160,000 on December 31, the Required Minimum
Distribution in the next year was $10,000. If the owner
had named a Designated Beneficiary aged 67 and the
joint life expectancy option was used, their assumed
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Some Basic Terms Used in IRAs and Retirement Plans
The following terms apply when working with

the minimum distribution rules1 for Individual Re-
tirement Accounts (IRAs) and various types of em-
ployment-related retirement plans.2

Required Minimum Distribution (RMD) This is
the minimum amount that must be withdrawn from
an IRA each year beginning with the year the account
owner reaches age 70½.3 The first year’s withdrawal
may be delayed, however, until April 1 of the follow-
ing year (see Required Beginning Date).

Each year’s RMD is determined by dividing the
owner’s aggregate account balances as of December
31 of the previous calendar year4 by the Applicable
Divisor (see below), a figure based on life expectancy
tables.

Except for the extension to April 1 that is allowed
for the first distribution, each year’s RMD must be
made by December 31 of that distribution year. Post-
poning the first required distribution until the fol-
lowing April 1 does not affect the need to take a dis-
tribution for the second distribution year. The RMD
for the second year must still be taken by December
31 of that year. However, the first-year December 31
account balance, which is used in calculating the sec-
ond-year distribution, can be reduced by the amount
withdrawn to satisfy the first-year RMD.5

The penalty for not taking an RMD can be 50% of
the difference between the RMD and any lesser
amount actually distributed.6

Any distribution in excess of the amount required
for the first year, when taken in the second year on or
before April 1, can be credited toward the distribu-
tion required by December 31 of the second year.7

Otherwise, distributions greater than the required

minimum cannot be used to reduce the RMD in sub-
sequent years.8

Required Beginning Date (RBD) This is the April
1 deadline for taking the first Required Minimum
Distribution, even though the distribution is actually
due in the previous calendar year. The rules effec-
tively provide an automatic one-time extension to
allow extra time for financial planning.

Applicable Divisor This is a number that reflects
the anticipated distribution period, the number of
years in which distributions will be made from an ac-
count.

During the account owner’s lifetime, the Applica-
ble Divisor is the figure taken from the Uniform Dis-
tribution Table corresponding to the owner’s age in
the applicable distribution year. The only exception
applies when the account owner’s sole Designated
Beneficiary is a spouse more than ten years younger.
In this case, the Applicable Divisor is taken from the
Joint Life and Last Survivor Expectancy Table which
provides for a longer distribution period.9

For the year following the year of the owner’s
death, the Applicable Divisor is based upon the life
expectancy of the oldest Designated Beneficiary cal-
culated using the beneficiary’s attained age in that
year. That Applicable Divisor is reduced by one for
each subsequent year.10

Designated Beneficiary This must be a living per-
son. Otherwise, the account will be treated as having
no Designated Beneficiary.11 In effect, any designee
other than a living person has a life expectancy of
zero, thereby precluding any option to spread distri-
butions over a designated life expectancy. However,
if a trust is designated and certain conditions are met,
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joint life expectancy was 22 years, and the Required
Minimum Distribution for the next year was $7,273. If
the Designated Beneficiary was 60 or less and the joint
life expectancy option was used, the Required Mini-
mum Distribution was $6,107. 

Under the new Proposed Regulations, regardless of
whether the owner has a Designated Beneficiary and re-
gardless of the age of any Designated Beneficiary (ex-
cept for a spouse more than ten years the owner’s ju-
nior), the joint life expectancy of the owner and a
70-year-old Designated Beneficiary is assumed to be
26.2 years. The Required Minimum Distribution from a
$160,000 account in the owner’s 70th year is thus uni-
versally $6,107.

The new universality in determining minimum dis-
tributions is made possible by the use of a Uniform Dis-
tribution Table10 (see page 38) provided in the new Pro-
posed Regulations. It is actually a duplicate of the
Minimum Distribution Incidental Benefit Table11 that
previously applied when a non-spousal Designated
Beneficiary was more than ten years younger than the
owner.12 The $6,107 Required Minimum Distribution
that would now apply to an account owner aged 70
would have been available in the past only if the owner
had a non-spousal beneficiary either exactly age 60 or
some younger age.

The advantages of the new system also apply to ac-
count owners who wish both a charity and an individ-
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the beneficiaries of the trust may be treated as Des-
ignated Beneficiaries.12

Before the account holder’s death, all except those
who designate a spouse more than ten years younger
as the sole beneficiary use the Uniform Distribution
Table to obtain the Applicable Divisor, without re-
gard for the age of a Designated Beneficiary.

After the account holder’s death, the beneficiary
designations may be subject to adjustments until De-
cember 31 of the year following the year of account
holder’s death. These adjustments might include re-
moval of a beneficiary by timely and voluntary dis-
claimer to allow a younger contingent beneficiary’s
life expectancy to be considered. For an account with

multiple beneficiaries, these adjustment might also
include division of the account into separate ac-
counts for each beneficiary to limit the impact that
the oldest beneficiary would have on the pace of dis-
tributions. This could be especially helpful when an
entity with no life expectancy, i.e., a charity, is named
along with living beneficiaries on a single account.
The terms of the beneficiary designations will deter-
mine whether such adjustments are available. As
was true under the old rules, beneficiary designa-
tions can take on the scope and complexity of the
designations used in a will or trust.

James E. Hughes
Hancock & Estabrook, Syracuse

1. REG-130477-00, 1/17/2001, Fed. Reg. Vol. 66, no. 11,
p. 3928 (amending Required Distributions from Retire-
ment Plans Prop. Reg. §§ 1.401(a)(9), 1.403(b)-2, 
1.408-8, 54.4974-2).

2. These include Government Deferred Compensation
Plans under IRC § 457, as well as IRC § 403(b) retire-
ment accounts including Tax-Deferred or Tax-Shel-
tered Annuities (“TDAs” or “TSAs”) and Qualified
Retirement Plans including 401(k)s and other Profit-
Sharing Plans. The RMD rules for IRAs and retire-
ment plans are nearly the same. For brevity, this sum-
mary references IRAs only but footnotes note
differences applicable to retirement plans.

3. Retirement plan account holders can wait until the
calendar year they retire if it is later than the year
they reach age 70½. Persons who own 5% or more of
the employer sponsoring the retirement plan cannot
wait until retirement.

4. For IRAs, it is always December 31. Prop. Reg.
§ 1.408-8, A-6. If a retirement plan does not follow a
calendar year, the valuation date is the end of the
plan’s fiscal year ending in the prior calendar year.
Prop. Reg. § 1.401(a)(9)-5, A-3. 

5. Prop. Reg. § 1.401(a)(9)-5, A-3(c)(2).

6. Prop. Reg. § 54.4974-2, A-1.

7. Prop. Reg. § 1.401(a)(9)-5, A-3(c)(2).

8. Prop. Reg. § 1.401(a)(9)-5, A-2.

9. Prop. Reg. § 1.401(a)(9)-5, A-4(b).

10. Single life expectancies are found in the table at Reg.
§ 1.72-9, Table V, § 1.401(a)(9)-5, A-6.

11. Prop. Reg. § 1.401(a) (9)-4, A-3.
12. Prop. Reg. § 1.401(a) (9)-4, A-5.
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ual to receive the remaining funds after their deaths,
and to those who do not identify a Designated Benefi-
ciary and either name a charity as the beneficiary or
allow the funds to be payable to their estates at death.
Because neither a charity nor an estate has a life ex-
pectancy, even a dual designation of a charity and an
individual meant that an owner did not have a Desig-
nated Beneficiary. The owner’s Required Minimum
Distribution was thus governed solely by the owner’s
life expectancy.13 Now even these individuals can take
the smaller Required Minimum Distributions formerly
available only to owners who had a “real-life” benefi-
ciary ten years younger.

In succeeding years, the new computation of the Re-
quired Minimum Distribution uses the Applicable Divi-
sor for the owner’s age in the Uniform Distribution
Table, regardless of whether there is still a Designated
Beneficiary or whether the Designated Beneficiary has
been changed to anyone other than a spouse more than
ten years the owner’s junior.

Effect on Married Couples Among the major bene-
ficiaries of the change are husbands and wives whose
age difference is less than ten years. All were previously
required to use the rules that applied to non-spousal
Designated Beneficiaries, a rule that prevented many
from keeping more of the principal intact so it could
grow at tax-deferred rates and leave more for the po-
tentially greater financial needs of the surviving spouse.
(See Example 1, page 29.)

When the age difference between a husband and wife
is more than ten years, the Required Minimum Distrib-
ution is based on their birthdays in each successive cal-
endar year, using the Applicable Divisor found in the
Joint Life and Last Survivor Table14 (relevant excerpts
are printed here on page 36). The new Proposed Regula-
tions require a spouse to be alive the entire year in order
to use this exception.15 (See Example 2, page 29.)

Quandaries Eliminated in Choosing Method The
new rules also eliminate the need to consider choosing
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the “recalculation” method that was formerly an option.
Those who selected it, instead of the “term certain”
method that froze the Applicable Divisor at the owner’s
life expectancy on the Required Beginning Date, faced
the prospect that after their deaths any Designated Ben-
eficiary other than a spouse would face a premature
heavy tax burden.16 Unless the spouse survived the
owner, the entire account balance had to be distributed
in the year following the death of the owner, and income
taxes were due immediately on all the proceeds.

The motivation for the recalculation method, how-
ever, was the dilemma faced by those who chose the
“term certain” method—if they lived more years than
expected, their accounts would be depleted at the end of
the “term certain.”

In effect, the consistent use of the Uniform Distribu-
tion Table provides every owner with the advantages of
the “recalculation” (the Applicable Divisor changes
with each advancing year to reflect the owners’ revised

Rules for Computing Required Distributions 

Example 1 Effect on married couples of the new
rules for calculating life expectancies:

Roseann’s IRA account balance on December 31
in the year before she reached age 70½ was $1 mil-
lion. Her birthday is July 6th, so she will actually
reach her 71st birthday in the year she reaches age
70½. Roseann’s Designated Beneficiary is her hus-
band, Kevin, who will be 73 in that same year. 

Under the old rules, Roseann’s Applicable Divi-
sor for her first RMD would have been 19 and her
first RMD would have been $1 million ÷ 19 =
$52,632.

Using the Uniform Distribution Table that now
applies, her Applicable Divisor is 25.3, even if she
does not have a Designated Beneficiary. Her first
RMD is $1 million ÷ 25.3 = $39,526. 

Example 2 Applicable Divisor when spouses’ age
difference is more than ten years:

On his Required Beginning Date, Donald, a wid-
ower, named his children as Designated Beneficia-
ries of his IRA. After taking three Required Mini-
mum Distributions using the Uniform Distribution
Table, at age 74 he marries Daisy, age 44. 

The next year he names Daisy as his Designated
Beneficiary. Donald is now 75, Daisy is 45, and their
joint life expectancy from the Joint Life and Last
Survivor Table is 38.1 (compared with 21.8 from the
Uniform Distribution Table). The following year,
their joint life expectancy is 37.1. 

The net result is that Donald’s Required Mini-
mum Distribution each year is less, and more assets
will remain in the account over a much longer pe-
riod.

Example 3 Effect of ability to fix the Designated
Beneficiary after death:

Alice, a widow, designates a charity to receive
$100,000 of her 401(k) death benefit, and her son,
Regis, to receive the balance.

Alice would be treated as not having a Desig-
nated Beneficiary unless distribution of the $100,000
to charity is made before December 31 of the year
following the year of her death. If the charitable dis-
tribution is made, Regis will be her Designated Ben-
eficiary.

Example 4 Applicable Divisor when there is ulti-
mately no Designated Beneficiary:

Jane died at age 76 without naming a Designated
Beneficiary to receive her 401(k) death benefit, and
the plan document did not provide a Default Desig-
nated Beneficiary. Her life expectancy in the year of
her death was 11.9 years. 

The Applicable Divisor that her estate must use
in the year after her death is 10.9 years. In subse-
quent years, it will be 9.9, 8.9, 7.9 years, etc.

Example 5 Applicable Divisor when a non-
spouse is ultimate Designated Beneficiary:

Steven died at age 80. His wife, Jean, his primary
Designated Beneficiary, died two years earlier.
Steven had named as his contingent Designated
Beneficiary a qualifying trust for the benefit of his
children.

Steven had not taken his Required Minimum
Distribution in the year of his death. His children
will have to withdraw his RMD prior to December
31 of that year using 17.6 as the Applicable Divisor,
as provided in the Uniform Distribution Table for a
person age 80. As long as a copy of the trust is de-
livered to the IRA custodian by December 31 of the
year following Steven’s death, the RMD to the chil-
dren that year will be based on the Applicable Divi-
sor in the Single Life Expectancy Table for the age of
the oldest child who is a Designated Beneficiary.
The Applicable Divisor will decrease by one in each
subsequent year until the benefit is fully distrib-
uted.

CONTINUED ON PAGE 31
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Examples of Rollover Rules
Example 6 John has named his wife Myra as benefi-

ciary of his IRA. Myra has her own IRA and has desig-
nated her husband, John, as her beneficiary. John dies
first at age 73 and Myra has already reached her own Re-
quired Beginning Date.

After taking the Required Minimum Distribution for
the year of John’s death based on their life expectancies
from the Uniform Distribution Table (using their ages in
the year of his death), she can place the balance of her
husband’s IRA funds in a new rollover-spousal IRA,
name a new Designated Beneficiary, and the distribu-
tions will be based on the Applicable Divisor in the Uni-
form Distribution Table for her age. Each year Myra must
take separate distributions from the rollover-spousal
IRA and from the IRA she owned before her husband
died.

On Myra’s death, the Designated Beneficiary of the
rollover-spousal IRA will be treated as a non-spouse ben-
eficiary, even if it is her new husband. If she has named
her new husband the Designated Beneficiary of her own
original IRA, however, at her death he will be the sole
spousal Designated Beneficiary of that account. 

Suppose, however, that Myra was 58 at her husband’s
death.

She must take the minimum distribution that her hus-
band would have been required to take in the year he died,
but she can then place the remaining funds in a rollover-
spousal IRA of her own. She may not make further with-
drawals from her spousal-rollover IRA until she reaches
59½. When she reaches her Required Beginning Date, she
must take separate distributions each year from the
rollover-spousal IRA and her own IRA; she will not be al-
lowed to withdraw an amount from one equal to the total
distribution required from both.

If she leaves the funds in her husband’s IRA account
and does not elect to treat it as her own, the normal rules
for a surviving spouse Designated Beneficiary will apply
(i.e., she must start her Required Minimum Distributions
in the year after her husband’s death).

If she elects to treat her husband’s IRA as her own, if
the IRA or plan document permits (many plans do not
allow this), she may take no further withdrawals until
she reaches age 59½ (or she would generally be subject to
“early distribution” penalties. Nothing would need to be
withdrawn until she reaches 59½. Most plans would not
allow her to treat it as her own.

If she wants to name her children as beneficiaries, the
best strategy will likely be to start new rollover IRAs for
each of her children. In this way, the Applicable Divisor
will be taken from the Uniform Distribution Table during
her life. At her death, it will be based on each child’s age
in the year after her death.

Example 7 Douglas designated Cynthia, his surviving
spouse, as sole Designated Beneficiary of his 401(k) plan.
Douglas was 73 and Cynthia was 70 when he died.

On December 31 of the year before Douglas’s death,
his account balance was $470,000 after the distribution
was made for that year. In the year of his death, the Ap-
plicable Divisor from the Uniform Table was 23.5. The
minimum distribution to Cynthia in the year of his death
was $470,000 ÷ 23.5 = $20,000. 

At the end of the year in which Douglas died, the ac-
count balance, after the deduction of the $20,000 distrib-
ution and the posting of interest and dividends for the
year, was $482,900.

Cynthia elects not to place the funds in a rollover-
spousal account. In the year after her husband’s death,
Cynthia is 71 and the Applicable Divisor from the Single
Life Expectancy Table is 15.3. The required distribution is
$482,900 ÷ 15.3 = $31,562. Assuming that interest and
dividends on the $482,900 during the year had yielded
$33,802, the year-end balance in the account is $485,140.

The next year, at age 72, Cynthia dies. Douglas had
designated their grandson, Ray, as his contingent benefi-
ciary. In the year of Cynthia’s death, the Applicable Divi-
sor used to calculate the minimum distribution to Ray is
14.6, the same figure that would have applied to a person
age 72 if Cynthia had lived. Thus the minimum distribu-
tion is $485,140 ÷ 14.6 = $33,229. 

In the first year after Cynthia’s death, the Applicable
Divisor will be 13.6. In later years it will be 12.6, 11.6, etc.

If, instead, Cynthia had elected to place the funds in a
rollover-spousal IRA, the Required Minimum Distribution
in the year of Steven’s death would still have been $20,000.
She would have to withdraw the amount before she could
place it in a spousal-rollover IRA.

Assume that Cynthia then named her grandson, Ray,
as her Designated Beneficiary. The next year, at age 72,
the Applicable Divisor is 24.4, using the Uniform Distri-
bution Table, and the Required Minimum Distribution is
$485,140 ÷ 24.4 = $19,883. After the distribution, the ac-
count balance, assuming 7% interest, is $499,217.

If she dies at age 73, Ray must take out the amount
that would have had to be distributed to her if she had
lived, using the Applicable Divisor from the Uniform
Distribution Table: $499,217 ÷ 23.5 = $21,243. Assuming
7% interest, the account balance would then be $512,919.

The next year, the Applicable Divisor would be 12.9,
calculated using the Single Life Expectancy Table for
Cynthia’s age at death, 13.9, minus one. The Required
Minimum Distribution to Ray in that year would thus be
$512,919 ÷ 12.9 = $39,761. In each subsequent year, the
Applicable Divisor would be one less than it was the pre-
vious year, until all the funds were exhausted.
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actuarial life expectancy), without the potential tax dis-
advantages that formerly arose at death.

Choosing the Designated Beneficiary 
In the past, the size of the Required Minimum Distri-

bution based on the age of the owner and the Desig-
nated Beneficiary could not be adjusted after the Re-
quired Beginning Date. Before the Required Beginning
Date, an account owner could periodically change the
chosen Designated Beneficiary, but the deadline for a
final decision was the Required Beginning Date. From
that point onward, distributions were based on the age
of the Designated Beneficiary on the Required Begin-
ning Date. The choice of the actual beneficiary or bene-
ficiaries could still be changed at some later point dur-
ing life, but the pace of distributions based on the age of
the Designated Beneficiary on the Required Beginning
Date could not be changed.

At death, the distribution pattern based on the age of
the Designated Beneficiary was locked in—it was either
a required minimum based on the age of the oldest of
the last individual(s) named if the Required Beginning
Date had not arrived, or an amount based on the age of
the Designated Beneficiary named no later than the Re-
quired Beginning Date. 

The lack of any opportunity to adjust the designation
after the Required Beginning Date often led to large in-
come tax burdens for the Designated Beneficiary. It also
meant the loss of the ability to keep the funds in a tax-
sheltered account where they could grow and permit
greater distributions subject to lower income taxes in fu-
ture years when the Designated Beneficiary was retired
and in a lower income tax bracket.

Under the new Proposed Regulations, the final iden-
tification of the Designated Beneficiary does not need to
be made until December 31 of the year following the
year of the owner’s death. The executor of the owner’s
estate cannot name a Designated Beneficiary if the
owner’s account (or plan documents) made no provi-
sion for one, but if the owner did name a Designated
Beneficiary and/or a contingent Designated Beneficiary,
the persons named have options that were formerly un-
available.

Among those who may use this flexibility are sons
and daughters who are financially secure themselves
and would prefer to see a parent’s funds go to their chil-
dren. The son or daughter can decline to be the benefi-
ciary, stepping aside in favor of a child identifiable
under the plan documents as a contingent beneficiary.
The account owner’s grandchild would then become
the Designated Beneficiary (assuming that this ap-
proach does not create problems with the generation-
skipping tax rules). Distributions would proceed at a

slower rate based on the age of the grandchild in the
year following the year of the owner’s death (see the
charts on pages 32 and 33).

In other cases, one or more individuals named as
Designated Beneficiaries may wish to be cashed out for
the amounts due to them, leaving the funds that remain
to be distributed to one or more other individuals who
were also named as Designated Beneficiaries. Those
who are not cashed out will become the official Desig-
nated Beneficiary of the remaining funds and required
distributions will begin in the year after the owner’s
death. The pace of required distributions will now be

Implementation Dates
The anticipated effective date for the new Pro-

posed Regulations is January 1, 2002, for owners
of IRAs and for plan participants.

Owners of IRAs may use the new rules for dis-
tributions required after January 1, 2001,1 but the
new rules were not available for use in calculating
distributions for 2000, even if the actual distribu-
tions could be delayed because April 1, 2001, was
the Required Beginning Date. 

Participants in qualified plans may be able to
use the new Proposed Regulations for distribu-
tions required after January 1, 2001, but their abil-
ity to do so depends on whether the plan adopts a
Model Amendment that was published with the
new Proposed Regulations.2 The Internal Revenue
Service will not issue determination letters with
respect to the adoption of the Model Amendment,
however. Any plans that are now being amended
to conform to other Internal Revenue Service re-
quirements should separately adopt the Model
Amendment (it is one paragraph long).

A public hearing on the changes is to be held
June 1, 2001, in Washington. Anyone who wishes
to speak must submit written comments and an
outline of the topics and the time to be devoted to
each topic. A signed original and eight copies of
the document must be submitted by to the Inter-
nal Revenue Service by May 11, 2001.

IRA owners and other beneficiaries who rely on
the new Proposed Regulations before they are
made final will not be penalized.3

1. Prop. Reg. § 1.401(a)(9)-1, A-2.
2. Preamble to Proposed Regs.
3. Id.

CONTINUED FROM PAGE 29

CONTINUED ON PAGE 34
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Owner Dies Before Required Beginning Date1

Distribution Pattern Applicable Divisor

Spouse Is Sole 
Designated 
Beneficiary

The first of the RMDs* must be made
by the later of: 
(1) December 31 of the calendar year
following the year when the owner
died, or 
(2) December 31 of the year when the
owner would have been 70½.2

——— 
The spouse may select one or more
Designated Beneficiaries to receive any
funds remaining at her/his death.3 If
the spouse dies before the first date for
RMDs, the spouse is treated as the
owner and the appropriate rule in the
next three boxes is used.4

Select from the Single Life Expectancy
Table, using the surviving spouse’s ac-
tual age in the first year. 
In subsequent years, use the surviving
spouse’s age in that year.5

——— 
After the spouse dies, use the Single
Life Expectancy Table and choose the
spouse’s age at death for the first distri-
bution. In each subsequent year, reduce
the figure by 1.6

Non-Spouse Is Sole 
Designated Beneficiary

Select from the Single Life Expectancy
Table, using the Designated Benefi-
ciary’s age in the first year.
In subsequent years, deduct 1 from the
figure used in the previous year.8

Multiple Designated
Beneficiaries

Select from the Single Life Expectancy
Table, using the age of the oldest Desig-
nated Beneficiary in the first year.11 (If
separate accounts have been created,
each account uses the age of the ac-
count’s beneficiary.12) 
In subsequent years, deduct 1 from the
figure used in the previous year.13

No Designated
Beneficiary

The funds must be paid to the owner’s
estate, a charity or non-qualifying trust
using the Five-Year Rule.14

*—A plan may specify, however, that the Five-Year Rule applies.
#—The title for each sub-IRA must retain the name of the deceased IRA owner (e.g., Metropolis Bank as
Custodian for Clark Kent, deceased IRA, fbo Lois Lane).

The first of the RMDs* must be made
by December 31 of the year following
the year of the owner’s death,9 even if
the spouse is one of the beneficiaries.10

(Until the deadline, the beneficiaries
have the option to place the funds into
separate accounts, dividing all income,
gains, losses and expenses on a pro rata
basis.#)

The first of the RMDs* must be made
by December 31 of the year following
the year of the owner’s death.7

——— 
The Designated Beneficiary can name
one or more Designated Beneficiaries to
receive any remaining benefits when
he/she dies.

8. Prop. Reg. § 1.401(a)(9)-5, A-5(b), A-5(c)(1).
9. Prop. Reg. § 1.401(a)(9)-3, A-1(a), A-3(a).
10. Prop. Reg. § 1.401(a)(9)-5, A-7.
11. Prop. Reg. § 1.401(a)(9)-5, A-7(a).
12. Prop. Reg. § 1.401(a)(9)-8, A-2.
13. Prop. Reg. § 1.401(b)(9)-5, A-5(b), A-5(c)(1).
14. Prop. Reg. § 1.401(a)(9)-3, A-1(a), A-2; Prop. Reg. 

§ 1.401(a)(9)-4, A-3.

1. These rules apply even if the decedent had begun re-
ceiving installments before the RBD. Prop. Reg. 
§ 1.401(a)(9)-2, A-6(a).

2. Prop. Reg. § 1.401(a)(9)-3, A-1(a), A-3(b).
3. Prop. Reg. § 1.401(a)(9)-5, A-7(d).
4. Prop. Reg. § 1.401(a)(9)-4, A-4(b).
5. Prop. Reg. § 1.401(a)(9)-5, A-5(a)(1), A-5(c)(2).
6. Prop. Reg. § 1.401(a)(9)-5, A-5(c)(2).
7. Prop. Reg. § 1.401(a)(9)-3, A-1(a), A-3(a).
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Owner Dies On or After Required Beginning Date
If not already made before death, a distribution must be made from the account for the amount that would have been re-

quired for the year in which the owner died.1

Distribution Pattern Applicable Divisor

Spouse Is Sole 
Designated 
Beneficiary

The first of the RMDs* must be made
by December 31 of the year following
the year of the owner’s death.2

——— 
The spouse can name one or more Des-
ignated Beneficiaries to receive the re-
maining benefits when he/she dies. If
there is a remarriage and the new hus-
band or wife is named, that person will
not be treated as a spouse for this ac-
count; the rules below for a non-spouse
will apply. 

Select from the Single Life Expectancy
Table, using the surviving spouse’s age
in the first year.  
In subsequent years, use the spouse’s
age in that year.3

——— 
After the spouse dies, use the Single
Life Expectancy Table and choose the
spouse’s age at death for the first distri-
bution. In each subsequent year, reduce
the figure by 1.4

Non-Spouse Is Sole 
Designated Beneficiary

Select from the Single Life Expectancy
Table, using the Designated Benefi-
ciary’s age in the first year. 
In subsequent years, deduct 1 from the
age used the previous year.6

Multiple Designated
Beneficiaries

Select from the Single Life Expectancy
Table, using the age of the oldest Desig-
nated Beneficiary in the first year. 
In subsequent years, deduct 1 from the
figure used in the previous year.8

(If the beneficiaries have divided the
accounts, the rules are not clear but
they appear to indicate that each ac-
count uses the age of the oldest Desig-
nated Beneficiary as if the accounts had
not been divided.)

No Designated
Beneficiary

The first of the RMDs,* must be made
by December 31 of the year following
the year of the owner’s death.9

The likely recipient(s) will be the estate,
a charity, a non-qualified trust or an in-
dividual who was not named as a Des-
ignated Beneficiary or Contingent Des-
ignated Beneficiary and could not
succeed to the role after a disclaimer by
a Designated Beneficiary.

Select from the Single Life Expectancy
Table. In the first year, use the age the
owner was or would have been on
her/his birthday in the calendar year of
death. 
In subsequent years, deduct 1 from the
figure used in the previous year.10

*—A plan may specify, however, that the Five-Year Rule applies.
#—The title for each sub-IRA must retain the name of the deceased IRA owner (e.g., Metropolis Bank as
Custodian for Clark Kent, deceased IRA, fbo Lois Lane).

The first of the RMDs* must be made
by December 31 of the year following
the year of the owner’s death.7

(Until the deadline, the beneficiaries
have the option to place the funds into
separate accounts, dividing all income,
gains, losses and expenses on a pro rata
basis.#)

The first of the RMDs* must be made
by December 31 of the year following
the year of the owner’s death.5

——— 
The Designated Beneficiary can name
one or more Designated Beneficiaries to
receive any remaining benefits when
he/she dies.

6. Prop. Reg. § 1.401(a)(9)-5, A-5(a)(1), A-5(c)(1).
7. Prop. Reg. § 1.401(a)(9)-5, A-5(a).
8. Prop. Reg. § 1.401(a)(9)-5, A-5(a)(1), A-5(c)(1).
9. Prop. Reg. § 1.401(a)(9)-5, A-5(a).
10. Prop. Reg. § 1.401(a)(9)-5, A-5(a)(2), A-5(c)(1).

1. Prop. Reg. § 1.401(a)(9)-5, A-4(a)(1).
2. Prop. Reg. § 1.401(a)(9)-5, A-5(a).
3. Prop. Reg. § 1.401(a)(9)-5, A-5(a)(1), A-5(c)(2).
4. Prop. Reg. § 1.401(a)(9)-5, A-5(c)(2).
5. Prop. Reg. § 1.401(a)(9)-5, A-5(a).
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governed by the age in the year following the owner’s
death of either the final Designated Beneficiary or the
oldest Designated Beneficiary if multiple individuals
were named and the accounts have not been split up
(see the charts on pages 32 and 33).

Another benefit of this flexibility occurs when the
owner has named an entity such as a charity to receive a
portion of the funds and an individual to receive the rest.
In the past, because the charity did not have a life ex-
pectancy, there could be no Designated Beneficiary at all.
Now, if the funds are paid to the charity before December
31 of the year following the owner’s death, the individual
chosen to receive the balance can become the Designated
Beneficiary as long as that designation is in place by that
December 31 deadline.17 (See Example 3, page 29.)

Trusts as Designated Beneficiary The new rules are
also likely to make it more practical for a trust to be a
Designated Beneficiary. To qualify, the trust must:18

(a) be a valid trust under state law, or would be, except
that it has no assets until the death of the IRA owner
or plan participant;

(b) be irrevocable upon the death of the IRA owner or
plan participant; 

(c) provide that the beneficiaries of the trust must be
identifiable and be individuals (a charitable trust or
a trust such as a charitable remainder trust that has
split interests does not qualify); 

(d) provide the IRA custodian or plan trustee with a
copy of the trust or a list of all primary, contingent
and remainder beneficiaries with a description of
the condition of their entitlements;

(e) supply a certified copy of any changes to the bene-
ficiary of the trust and the IRA custodian or plan
trustee; and

(f) give the IRA custodian or plan trustee a full copy of
the trust if one is demanded (i.e., if the custodian or
trustee is not satisfied with option (d) to provide a
list of beneficiaries and their entitlements). 

After the death of the IRA owner or plan participant,
a copy of the final version of the trust (including all
amendments to it) or a certified list of all trust beneficia-
ries (primary beneficiaries, contingent beneficiaries and
remainderpersons) and a description of their entitle-
ment to benefits must be supplied to the IRA custodian
or plan trustee by December 31 of the year following the
year of the death of the IRA owner or plan participant.19

If the rules that apply to a spouse as the sole Desig-
nated Beneficiary are to apply to a trust, the spouse
must be able to withdraw from the trust all distributions
that the trustees take from the IRA or the plan.20 Other-
wise the ages of any contingent Designated Beneficia-
ries will be surveyed, and the age of the oldest Desig-
nated Beneficiary will be used to choose the Applicable
Divisor.

Even if the spouse is the sole Designated Beneficiary
of a trust, however, it appears that the rule for the start-
ing date of required distributions will be the one for a
“non-spouse” Designated Beneficiary, unless the
trustees of the trust are required to distribute all with-
drawals from the IRA directly to the spouse.21 In other
words, unless the exception applies, distributions must
begin by December 31 of the year following the year of
the owner’s death; distributions cannot wait until the
owner would have turned 70½ (see the charts on pages
32 and 33). 

The new Proposed Regulations make clear that both
inter vivos trusts, whether revocable or irrevocable, and
testamentary trusts can qualify as Designated Beneficia-
ries.22

Distribution Rules After Death 
When an owner dies before what would have been

the Required Beginning Date for minimum distribu-
tions, the new rules for distributing the funds depend
on which of four possible scenarios applies: the owner’s
spouse is the Designated Beneficiary, a non-spouse is
the Designated Beneficiary, multiple individuals (in-
cluding possibly the spouse) are Designated Beneficia-
ries, or there is no Designated Beneficiary. The results in
each of these circumstances appear in the chart on
page 32.

Importance of Backup DB
To avoid the possibility that a Designated Ben-

eficiary’s death could leave an account with no
Designated Beneficiary,1 account owners should
always name a contingent Designated Beneficiary. 

In addition, now that the choice of a Desig-
nated Beneficiary and any contingent Designated
Beneficiary is not locked in at the Required Begin-
ning Date for an account, owners need to be alert
to the ability to name other potential Designated
Beneficiaries if their circumstances change.

It may also be prudent for an owner’s Power of
Attorney to specifically give the agent authority
to change a Designated Beneficiary or name a con-
tingent Designated Beneficiary if conditions
change after the owner has become incapacitated.

1. The Proposed Regulations note that the fact that an
owner’s “interest under the plan passes to a cer-
tain individual under applicable state law does not
make the individual a designated beneficiary un-
less the individual is designated as a beneficiary.”
Prop. Reg. § 1.401(a)(9)-4, A-1.

CONTINUED FROM PAGE 31
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If the owner dies on or after the Required Beginning
Date, any distribution that would have been required in
the year of death must be made before determining how
much will be available for any beneficiaries. (In the rare
case where the owner actually died on the April 1 Re-
quired Beginning Date, the distribution due that day
would also be required if it had not already been made.)

Beginning with the year after the owner’s death, the
distribution pattern for someone who has died on or
after a Required Beginning Date will again depend on
whether the spouse is the sole Designated Beneficiary, a
non-spouse is the Designated Beneficiary, multiple indi-
viduals (including possibly the spouse) are Designated
Beneficiaries, or there is no Designated Beneficiary. The
applicable results appear in the chart on page 33. (See
also Examples 4 and 5, page 29.)

Rollover-Spousal IRAs 
Only a surviving spouse can roll over the funds avail-

able from a decedent’s IRA account or qualified plan
into another an IRA of her/his own.

Instead of following the rules for Spouse as the Sole
Designated Beneficiary shown in the charts on pages 32
and 33, a surviving spouse has the option to place the
inherited balance into her/his own rollover-spousal ac-
count and choose her/his own Designated Beneficiary.
If the decedent was making Required Minimum Distri-
butions, the spouse cannot make the rollover until the
distribution for the year of death has been made, even if
the amount can be paid from another IRA that is not
being rolled over.23 (See Examples 6 and 7, page 30.)

The advantage of the rollover approach is that the
spouse gets to use the Uniform Distribution Table when
computing the distribution rate, not the Single Life Ex-
pectancy Table. The result is a larger Applicable Divisor
and a slower required pace for distributions. For an in-
dividual 72 years old, for example, the Applicable Divi-
sor from the Uniform Distribution Table would be 24.4.
vs. 13.2 from the Single Life Expectancy Table. 

The only restriction is that if this individual remar-
ries, at her/his death the new husband or wife will not
qualify on this account for the treatment accorded a
spousal Designated Beneficiary. Instead, the rules for a
non-spouse Designated Beneficiary will apply.

If the spouse who decides on a rollover was not 70½
when the original owner died, distributions from the
rollover-spousal IRA are not required until this surviv-
ing spouse reaches her/his Required Beginning Date. If
the spouse has reached 70½ by the time of the owner’s
death, distributions to the spouse must begin in the year
following the year of the owner’s death. 

The new Proposed Regulations specify that a spouse
may implement a rollover only if he/she is an outright
Designated Beneficiary of the decedent’s account, not

the beneficiary of a trust (unless he/she is able to take
the entire distribution from the trust).24

If a surviving spouse has both a personal IRA ac-
count and a rollover-spousal IRA account, the annual
total of the Required Minimum Distributions from the
two cannot be aggregated and taken from just one ac-
count; the correct amount for each account must be
taken from that account.25 If, however, the surviving
spouse has several personal accounts and several
rollover-spousal accounts, the total Required Minimum
Distributions from the personal accounts can be aggre-
gated and paid from one or more of these accounts, and
the total Required Minimum Distributions from the
rollover-spousal accounts can be aggregated and paid
from one or more of these accounts.26

Reporting Requirements
Custodians of IRAs are now to be treated as IRA

trustees to the extent that each year they must report to
the Internal Revenue Service and to the IRA owner the
amount that had to be distributed from the IRA for the
calendar year.27 This is a major change because, under
the old Proposed Regulations, most IRA custodians
were not required to perform these calculations for IRA
owners.

The Preamble to the new Proposed Regulations pro-
vides that IRA custodians must also advise IRA owners
that they do not have to take a distribution from a par-
ticular IRA but may aggregate all IRAs owned by the
same individual and take their minimum required dis-
tribution from one or more of them.28

Publications on the Web
The full text of the new Proposed Regulations is

available from the Federal Register files accessible
through the Government Printing Office site on
the Internet. Go to www.access.gpo.gov. and click
on GPO Access. Then click on Federal Register.
Scroll down to Issue Date. Choose the On Date op-
tion and enter 1/17/2001, then type Retirement
Plans in the Search Terms box. Select Retirement
Plans from the list that appears and follow instruc-
tions for downloading.

Also helpful is IRS Publication 590, Individual
Retirement Arrangements. It is available from
www.irs.ustreas.gov. Take the Publications option
and follow instructions for downloading.

A private site, http//www.benefitslink.com,
also provides informative material, including a
summary of some corrections to what was pub-
lished in the Federal Register.



36 Journal |  March/April 2001

The biggest beneficiary of this change is likely to be
the Internal Revenue Service. In the past, it was almost
impossible for the IRS to know when participants were
not taking their Required Minimum Distributions, or if
they were taking the correct amounts.

Rules Not Being Changed 
TEFRA 242(b) Elections under § 242(b) of the Tax Eq-

uity and Fiscal Responsibility Act of 1982 for qualified
plan account balances may remain in effect unless a dis-
tribution is taken that does not comply with the election.
In the year after the distribution, the full amount of dis-
tributions that would have been required if the election
had not been in place must be distributed.29

There are few changes with respect to annuities from
defined benefit plans. One of the more important rules
in the new Proposed Regulations is that when an annu-
ity contract is purchased after the Required Beginning
Date, “the first payment interval must begin on or be-
fore the purchase date and the payment required for one
payment interval must be made no later than the end of
such payment interval.”30

Conclusions
Although the new Proposed Regulations are still

very detailed, a number of questions and inconsisten-
cies will require corrections, IRS Rulings and Notices.
Nevertheless, the result is that senior citizens, probably
the population least qualified to understand the com-
plexities of the old Minimum Distribution Rules (and
therefore most likely to be penalized for mistakes)
should have a much simpler time now.

This is especially true because IRA custodians and
plan trustees must now compute the distributions for
IRA owners and plan participants. The downside to this
requirement is that the Internal Revenue Service, which
really had no way of policing the rules for Required
Minimum Distributions in the past, will now need only
to add up the Required Minimum Distribution reports
forwarded by the custodians and trustees.

The new rules also have certain unexpected conse-
quences. Owners who take the lower Required Mini-
mum Distributions may have substantially larger bal-
ances in their plans or IRA accounts at death than they
would have had under the prior rules. The funds (un-
less passing to a spouse or charity) may be subject to
larger estate taxes at the death of the owner because of
the greater accumulated value. In addition, the ultimate
recipients of the funds will be required to pay income
tax on the amounts received (although in filing their tax
returns they will be able to take an “income in respect of
a decedent” deduction reflecting the amount of the es-
tate tax that was paid on the funds received). 

Ages 70 71 72 73 74 75 

35 47.5 47.5 47.5 47.5 47.5 47.4 
36 46.6 46.6 46.6 46.5 46.5 46.5
37 45.7 45.6 45.6 45.6 45.6 45.5 
38 44.7 44.7 44.7 44.6 44.6 44.6
39 43.8 43.8 43.7 43.7 43.7 43.6
40 42.9 42.8 42.8 42.8 42.7 42.7
41 41.9 41.9 41.9 41.8 41.8 41.8
42 41.0 40.9 40.9 40.9 40.8 40.8
43 40.1 40.1 40.0 40.0 39.9 39.9
44 39.2 39.1 39.1 39.0 39.0 39.0
45 38.3 38.2 38.2 38.1 38.1 38.1
46 37.4 37.3 37.3 37.2 37.2 37.1
47 36.5 36.5 36.4 36.3 36.3 36.2
48 35.7 35.6 35.5 35.4 35.4 35.3
49 34.8 34.7 34.6 34.6 34.5 34.5
50 34.0 33.9 33.8 33.7 33.6 33.6
51 33.1 33.0 32.9 32.8 32.8 32.7
52 32.3 32.2 32.1 32.0 31.9 31.8
53 31.5 31.4 31.2 31.1 31.1 31.0
54 30.7 30.5 30.4 30.3 30.2 30.1 
55 29.9 29.7 29.6 29.5 29.4 29.3
56 29.1 29.0 28.8 28.7 28.6 28.5
57 28.4 28.2 28.1 27.9 27.8 27.7
58 27.6 27.5 27.3 27.1 27.0 26.9
59 26.9 26.7 26.5 26.4 26.2 26.1
60 26.2 26.0 25.8 25.6 25.5 25.3
61 25.6 25.3 25.1 24.9 24.7 24.6
62 24.9 24.7 24.4 24.2 24.0 23.8
63 24.3 24.0 23.8 23.5 23.3 23.1
64 23.7 23.4 23.1 22.9 22.7 22.4
65 23.1 22.8 22.5 22.2 22.0 21.8 
66 22.5 22.2 21.9 21.6 21.4 21.1
67 22.0 21.7 21.3 21.0 20.8 20.5
68 21.5 21.2 20.8 20.5 20.2 19.9
69 21.1 20.7 20.3 20.0 19.6 19.3
70 20.6 20.2 19.8 19.4 19.1 18.8
71 20.2 19.8 19.4 19.0 18.6 18.3
72 19.8 19.4 18.9 18.5 18.2 17.8
73 19.4 19.0 18.5 18.1 17.7 17.3
74 19.1 18.6 18.2 17.7 17.3 16.9
75 18.8 18.3 17.8 17.3 16.9 16.5
76 18.5 18.0 17.5 17.0 16.5 16.1
77 18.3 17.7 17.2 16.7 16.2 15.8
78 18.0 17.5 16.9 16.4 15.9 15.4
79 17.8 17.2 16.7 16.1 15.6 15.1
80 17.6 17.0 16.4 15.9 15.4 14.9

Joint Life and
Last Survivor Table
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Because the new rules permit a much longer payout
than the old ones did, in many cases, it will be highly
beneficial for the beneficiaries to keep the funds in the
plans for as long as possible, taking only their Required
Minimum Distributions and permitting the remaining
funds to grow on a tax-deferred basis.

If all, or virtually all, of a decedent’s assets are in
IRAs or qualified plans and her/his assets exceed the
current $675,000 threshold for estate taxes, beneficiaries
may face a significant tax burden. If they must with-
draw funds from the plans to pay estate taxes, they will
also owe income taxes on the withdrawn funds (even
after they take the deduction for “income in respect of a
decedent”). If the beneficiaries are in high income tax
brackets, the net result may be the need to withdraw al-
most $2 from a plan for every $1 needed to pay estate
taxes.

Owners of IRA accounts and participants in retire-
ment plans who will leave potentially larger balances to
beneficiaries other than a surviving spouse or a charity
must now confirm the sufficiency of their liquid assets
(other than from the IRAs or plans) to pay estate taxes.
If not sufficient, other estate planning techniques, such
as life insurance held outside of the taxable estate, may
be useful to provide liquidity. Draftspersons should also
examine estate tax allocation clauses in participants’
wills and living trusts to ensure that estate taxes are al-
located against non-plan assets, if possible, so that these

large balances can stay intact for the beneficiaries for the
longest time possible.

1. The new Proposed Regulations were published in the
Federal Register on January 17, 2001, with the designa-
tion REG-130477-00 and REG-130481-00. They are desig-
nated as § 1.401(a)(9)-0 through § 1.401(a)(9)-8 for quali-
fied plans, § 1.403(b)-2 for annuity contracts, § 1.408-8 for
Individual Retirement Accounts, and § 54.4974-2 for the
excise tax on accumulations in qualified retirement plans.
In this article, sections from the new Proposed Regula-
tions are identified as “Prop. Reg. § __”, while sections
from the 1987 Proposed Regulations are identified as
“1987 P.R. § __.”

2. 1987 P.R. § 1.401(a)(9)-2, Q&A 4(a)(2).
3. The document covers proposed regulations “relating to

required minimum distributions from qualified plans, in-
dividual retirement plans, deferred compensation plans
under section 457, and section 403(b) annuity contracts,
custodial accounts, and retirement income accounts.” In
the background commentary, the document specifically
identifies its scope as containing “proposed amendments
to the Income Tax Regulations (26 CFR Part 1) and to the
Pension Excise Tax Regulations (26 CFR Part 54) under
sections 401, 403, 408, and 4974 of the Internal Revenue
Code.”
The background discussion also notes that “whenever the
term employee is used, it is intended to include not only
an employee but also an IRA owner.” Federal Register,
Vol. 66, No. 11, January 17, 2001, pp. 3928-3929.

4. Federal Register, Vol. 66, No. 11, January 17, 2001, p. 3929.
These plans are covered under IRC § 457(d).

Single Life Expectancy Table
Age Divisor Age Divisor Age Divisor Age Divisor Age Divisor Age Divisor
5 76.6 24 58.0 43 39.6 62 22.5 80 9.5 98 3.0
6 75.6 25 57.0 44 38.7 63 21.6 81 8.9 99 2.8
7 74.7 26 56.0 45 37.7 64 20.8 82 8.4 100 2.7
8 73.7 27 55.1 46 36.8 65 20.0 83 7.9 101 2.5
9 72.7 28 54.1 47 35.9 66 19.2 84 7.4 102 2.3
10 71.7 29 53.1 48 34.9 67 18.4 85 6.9 103 2.1
11 70.7 30 52.2 49 34.0 68 17.6 86 6.5 104 1.9
12 69.7 31 51.2 50 33.1 69 16.8 87 6.1 105 1.8
13 68.8 32 50.2 51 32.2 70 16.0 88 5.7 106 1.6
14 67.8 33 49.3 52 31.3 71 15.3 89 5.3 107 1.4
15 66.8 34 48.3 53 30.4 72 14.6 90 5.0 108 1.3
16 65.8 35 47.3 54 29.5 73 13.9 91 4.7 109 1.1
17 64.8 36 46.4 55 28.6 74 13.2 92 4.4 110 1.0
18 63.9 37 45.4 56 27.7 75 12.9 93 4.1 111 .9
19 62.9 38 44.4 57 26.8 76 11.9 94 3.9 112 .8
20 61.9 39 43.5 58 25.9 77 11.2 95 3.7 113 .7
21 60.9 40 42.5 59 25.0 78 10.6 96 3.4 14 .6
22 59.9 41 41.5 60 24.2 79 10.0 97 3.2 115 .5
23 59.0 42 40.6 61 23.3
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5. “If, and to the extent, future guidance is more restrictive than the
guidance in these proposed regulations, the future guidance will be
issued without retroactive effect.” Federal Register, Vol. 66, No. 11,
January 17, 2001, p. 3934.

6. Federal Register, Vol. 66, No. 11, January 17, 2001, p. 3933.
7. As found in the Single Life Expectancy Table, published as Table V in

Treas. Reg. § 1.72-9.
8. As found in the Minimum Distribution Incidental Benefit Table, pub-

lished in 1987 P.R. § 1.401(a)(9)-2, A-4.
9. This option used the “recalculation” method for the owner and a

“term certain” for the Designated Beneficiary. It was typically appro-
priate when the owner was concerned that the Designated Benefi-
ciary might die first. It locked in a payout stream that would not be
accelerated due to the death of the Designated Beneficiary and, after
the owner’s subsequent death, heirs were not required to take an im-
mediate total distribution.

10. Prop. Reg. § 1.401(a)(9)-5, A-3(d).
11. 1987 P.R. § 1-1401(a)(9)-2, A-4.
12. The figure is also the same that would have applied if the Designated

Beneficiary was exactly ten years younger than the owner, although
technically it would have come from the Ordinary Joint Life and Last
Survivor Expectancy Table (Table VI from Treas. Reg. § 1.72-9). The
figure in that table for an owner age 70 and a Designated Beneficiary
age 60 is 26.2 years, the same as the figure in the Minimum Distribu-
tion Incidental Benefit Table (1987 P.R. § 1.401(a)(a)-2) for an account
owner aged 70 with a Designated Beneficiary more than ten years
younger. 

13. 1987 P.R. § 1.401(a)(9)-1, A-D-2A(b).
14. Table VI of Treas. Reg. § 1.72-9.
15. Prop. Reg. § 1.401(a)(9)-5, A-4(b).
16. Only the life of a Designated Beneficiary who was a spouse could

also be recalculated annually; for others it was fixed on the Required
Beginning Date at either the person’s life expectancy if he/she was
less than ten years younger than the owner, or the figure assigned to
anyone who was ten years younger. The owner’s life expectancy was
reduced to zero in the year after the owner’s death, and the effect on
the distribution pattern was that the entire remaining benefit had to
be distributed to any Designated Beneficiary other than a spouse by
December 31 of the year following the owner’s death. Only a spouse
whose life expectancy had also been being recalculated annually
could continue annual distributions, with payments then based
solely on the spouse’s life expectancy. The spouse also had the option
to place the remaining amount in a rollover-spousal IRA with a new
Designated Beneficiary.

17. Prop. Reg. § 1.401(a)(9)-4, A-4(a).
18. Prop. Reg. § 1.401(a)(9)-4, A-5(a), A-6.
19. Prop. Reg. § 1.401(a)(9)-4, A-6(b).
20. Prop. Reg. § 1.401(a)(9)-5, A-7(c), Example 1(iii) and IRC

§ 401(a)(9)(B)(iv).
21. Prop. Reg. § 1.401(a)(9)-5, A-7(c)(23), Example 3.
22. Prop. Reg. § 1.401(a)(9)-4, A-5(b)(2), Preamble.
23. Prop. Reg. § 1.401(a)(9)-8, A-5.
24. Id.
25. Prop. Reg. § 1.401(a)(9)-8, A-9. 
26. Prop. Reg. § 1.408-8, A-9.
27. Prop. Reg. § 1.408-8, A-10.
28. Prop. Reg. § 1.408-8, Q&A-10.
29. Prop. Reg. § 1401(a)(9)-8, A-13, A-16.
30. Prop. Reg. § 1.401(a)(9)-6, A-1(d)(2).

Uniform Distribution Table
Age Divisor 
70 26.2
71 25.3
72 24.4
73 23.5
74 22.7
75 21.8
76 20.9
77 20.1
78 19.2
79 18.4
80 17.6
81 16.8
82 16.0
83 15.3
84 14.5
85 13.8
86 13.1
87 12.4
88 11.8
89 11.1
90 10.5
91 9.9
92 9.4
93 8.8
94 8.3
95 7.8
96 7.3
97 6.9
98 6.5
99 6.1
100 5.7
101 5.3
102 5.0
103 4.7
104 4.4
105 4.1
106 3.8
107 3.6
108 3.3
109 3.1
110 2.8
111 2.6
112 2.4
113 2.2
114 2.0
115 1.8
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Stare Decisis Provides Stability
To the Legal System, But Applying It

May Involve a Love-Hate Relationship
BY HARRY STEINBERG

Precedent. It is the lifeblood of the litigation process.
We cannot live without it and, all too often, we
find that we cannot live with it.

Typical of the love-hate relationship that both litiga-
tors and judges have with precedent is Justice Brandeis’
two views of it, first taking the negative view that the
“doctrine of stare decisis does not command that we err
again when we have occasion to pass upon a different
statute.”1 And just a scant 20 years later taking the seem-
ingly more agreeable view, even while dissenting, that
stare decisis is “usually wise policy, because in most mat-
ters it is more important that the rule be settled than that
it be settled right,”2 a concept also recognized by our
Court of Appeals.3

Stare decisis can also be frustrating because all too
often there seems to be authority that squarely supports
two diametrically opposed propositions, giving life to
the adage, “The devil can cite Scripture for his pur-
pose.”4

Like most legal rules, stare decisis can be defined quite
simply: “The doctrine of precedent, under which it is
necessary for a court to follow earlier judicial decisions
when the same points arise again in litigation.”5

But like most legal rules, its application is not quite as
simple as its definition. The Court of Appeals defined
stare decisis as follows:

The doctrine of stare decisis provides that once a court
has decided a legal issue, subsequent appeals present-
ing similar facts should be decided in conformity with
earlier decisions. Its purpose is to promote efficiency
and provide guidance and consistency in future cases
by recognizing that legal questions once settled should
not be reexamined every time they are presented.6

Some courts have stated the rule of stare decisis as an
inviolate principle, unequivocally stating that “the es-
tablished precedent prevails unless there is a compelling
reason to depart from it.”7

But the courts have also recognized that applying the
doctrine of stare decisis involves a constant struggle be-
tween firmly adhering to the past and recognizing that
times change and the law must change with the times.
This view was reflected in Judge Cardozo’s dictum that

“[p]recedent drawn from the days of travel by stage-
coach does not fit the conditions of travel today.”8

The courts seem to be most acutely aware of chang-
ing times when confronted by a firmly embedded rule
that no longer seems to be in accord with what the rule
should be. For example, in abandoning the long-estab-
lished “fellow-servant rule,”9 the Court of Appeals said,
in language somewhat less elegant than Cardozo’s:

While the longevity of a rule of law requires that its re-
examination be given careful scrutiny, it does not de-
mand that its effect be given permanence. The contin-
ued vitality of a rule of law should depend heavily
upon the continued practicality and the demands of
justice, rather than on mere tradition.10

However, while the courts do not view stare decisis as
wedding them permanently to a past result, “the mere
existence of strong arguments to support a different re-
sult is not sufficient, in and of itself, to compel the court
to overturn judicial precedent. . . . In the end there
must be a compelling reason to change the established
rule.”11

Yet we continue to look to the past—for that is what
we do—every time we cite precedent. And judges and
lawyers alike do so almost mechanically, often without
giving a great deal of thought to just what the precise
holding of the cited case is and whether the case is truly
binding precedent for the proposition for which we—or
our adversaries—are citing it. This article explores how
the doctrine of stare decisis operates, when and how it is
properly applied, and how to overcome, or sidestep, the
formidable barrier it can present. 
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Finding the Holding
In determining whether a case is actually stare decisis

on a particular issue, counsel must look carefully at the
precise issues that the case actually addresses. As the
Court of Appeals explained: “Law is made not ‘by what
was said, but by what was decided, and what was said
is not evidence of what was decided, unless it relates to
the question presented for decision.’”12 In other words,
a case “is precedent only
as to those questions pre-
sented, considered and
squarely decided.”13

For example, where a
court dismissed an indict-
ment, its statement that it
would also have ordered a
new trial because of errors
made at trial was dictum
and was not entitled to
any binding effect because
the statement was “neither
essential to, nor supportive of its determination and was
purely gratuitous.”14 Thus, anything a court says that
goes beyond the issue presented for decision is not enti-
tled to stare decisis effect.

The reverse is also true. The failure of the Court of
Appeals to address an issue does not mean that it re-
jected the argument because “[p]rinciples of law are es-
tablished by what is decided by a court, not by what a
court fails to reach.”15 Thus, what a court does not say is
also not entitled to stare decisis effect.

One application of the rule that dictum does not
carry the force of stare decisis was stated by the Court of
Appeals as follows: “Affirmance by this Court without
opinion does not mean that we adopted the opinion of
the court below.”16 An affirmance without opinion “in-
dicates that it is concurring only in the result reached by
the lower court and not the reason given in the opinion
of the lower court.”17 And an affirmance that does not
address an issue “is not necessarily to be considered an
adoption of the reasons stated by the lower court, at
least where there are other grounds for affirmance.”18

For this reason, “denial of leave to appeal is ‘not equiv-
alent to an affirmance and has no precedential value.’”19

Thus, the key rule governing the application of stare
decisis is that it applies only to issues actually addressed
and directly relevant to the issue decided and that it
does not apply to dictum—things a court says or does
not say20—although a court’s dictum obviously has
some persuasive force.21

Legal Versus Factual Holdings
Another rule that governs the application of stare de-

cisis is that the doctrine applies only to legal principles

and not to factual findings22 or to legal issues not raised
or reached in a prior proceeding.23 One way this rule ap-
plies is that a court may give different interpretations to
identical provisions of a will based upon credibility de-
terminations, or to tax assessments for different years.24

In one of the few lengthy judicial discussions of the
rule and role of stare decisis, Chief Judge Breitel ex-
plained that a court departing from stare decisis must ap-

proach its task with the
“humbling assumption,
often true, that no particu-
lar court as it is then consti-
tuted possesses a wisdom
surpassing that of its pre-
decessors. Without this as-
sumption there is judicial
anarchy.”25

Having recognized the
critical role of stare decisis,
Judge Breitel then pro-
ceeded to parse out the dif-

ferent degrees of respect to which stare decisis is entitled
in different spheres of the law. For example, when ad-
dressing constitutional questions, a court will adhere to
the established rule unless “convinced of prior error.”26

This is so because of the difficulty involved in amending
a constitution.27 By contrast, statutory provisions “are
entitled to great stability” because frequent changes in
the interpretation given to statutory language would
mean that the courts were acting as legislators28 and be-
cause statutes can be amended by the legislature with
far less difficulty than is required for a constitutional
amendment.29 But statutes that are so broadly written as
to suggest that the legislature has invited judicial inter-
pretation are not entitled to such deference.30

Tort cases, especially personal injury cases, are an-
other area where the courts will be less reluctant to shed
the shackles of stare decisis “to achieve the ends of justice
in a more modern context” and in accord with the “rea-
sonable expectations of members of society.”31

Judge-made rules are also entitled to less deference
when it come to stare decisis. As the Court of Appeals ex-
plained: “The fellow-servant rule originated as a matter
of decisional law, and it remains subject to judicial re-ex-
amination.”32

However, in property and contracts cases the rule of
stare decisis plays a more important role because society
needs to know the prevailing rule and rely upon its sta-
bility.33 The same is true of cases deciding tax issues, be-
cause taxpayers are likely to rely on a court’s decision in
planning their affairs.34

And while the closeness of a decision should play no
role at all in determining the stare decisis effect of a deci-

The key rule governing the
application of stare decisis is that
it applies only to issues actually
addressed and directly relevant to
the issue decided and that it does
not apply to dictum.
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sion,35 the manner in which the rule was stated is enti-
tled to some consideration. “[A] precedent is less bind-
ing if it is ipse dixit, a conclusory assertion of result, per-
haps supported by generalized platitudes” than it
would be “if it is the result of reasoned and painstaking
analysis.”36

The Hierarchy of Stare Decisis
Also important is the rule that the decision of the

highest court is the decision that is to be given stare deci-
sis effect.37

“The ultimate principle,” Judge Breitel wrote, “is that
a court is an institution and not merely a collection of in-
dividuals. Just as a higher court commands superiority
over a lower court not because it is wiser or better but
because it is institutionally higher.”38

And while it is obvious to most that the hierarchical
order of the courts governs the application of stare deci-
sis, at least one court found it necessary to explain to an
appellant that the Appellate Division “has no power” to
address a claim that the Court of Appeals erred.39 For
this reason, once a decision of the Appellate Division
has been affirmed by the Court of Appeals “that court,
not this one, should pass on the continued validity” of
the Appellate Division’s opinion.40

Put differently, a trial court is bound by the decisions
of the court to which an appeal from the trial court
would be taken.41 Thus, a Civil Court judge in New York
County concluded that she was bound by a determina-
tion of the Appellate Term, First Department, notwith-
standing that the Appellate Division, Second Depart-
ment, in considering the same statute, had come to a
conclusion that was diametrically opposed to the con-
clusion of the Appellate Term.42

Unappealed decisions of the trial courts do not have
stare decisis effect on appellate courts.43 However, the
doctrine of stare decisis bars courts of coordinate juris-
diction from ruling “on a matter already reviewed by
another judge of equal authority.”44

Sometimes, the doctrine of stare decisis can come into
play indirectly. For example, where the Appellate Divi-
sion dismisses an appeal because no appeal lies from a
judgment entered on default, the doctrine of stare decisis
bars the Supreme Court from finding that there had
been no default.45 Likewise, the Supreme Court cannot
undo a judgment of the Civil Court that had been af-
firmed by the Appellate Term and from which the Ap-
pellate Division had denied leave to appeal.46

Trial courts are, of course, bound to follow the law as
stated not only by the Appellate Division in which they
are situated, but absent authority from their own judi-
cial department, are bound to follow the law as stated
by any Appellate Division. The Appellate Division, Sec-
ond Department, stated the rule as follows:

The Appellate Division is a single statewide court di-
vided into departments for administrative convenience
[citations omitted] and, therefore, the doctrine of stare
decisis requires trial courts in this department to follow
precedents set by the Appellate Division of another de-
partment until the Court of Appeals or this court pro-
nounces a contrary rule.47

This rule does not bind one Appellate Division to fol-
low another because “[w]hile we should accept the de-
cisions of sister departments as persuasive . . . we are
free to reach a contrary result.”48 However, where an ap-
peal is transferred from one department to another, the
department receiving the appeal should apply the rule
of the department from which the appeal originated.49

Federal-State Dichotomy
The doctrine of stare decisis as applied to the effect of

decisions of state courts on federal courts and vice
versa, is not a two-way street. Decisions of state courts
on a state statute are binding on the federal courts, but
a federal court decision on a state law matter not in-
volving a federal question is not binding on state
courts.50 This was recognized by the Court of Appeals
for the Second Circuit which, in certifying an appeal
which hinged on the interpretation of Insurance Law
§§ 3425(a)(7) and 3425(e) to the New York Court of Ap-
peals, explained:

Interpretation of the statute by a federal court would
not provide authoritative guidance. Were we to simply
decide the issue, insurers that conformed their . . . prac-
tices to our interpretation would run the risk of an
eventual determination based on New York court rul-
ings that their practices have not satisfied the Insurance
Law’s requirements, with potentially harsh conse-
quences.51

On federal questions, the decisions of the U.S.
Supreme Court are entitled to full and binding stare de-
cisis effect on state courts.52 But as the Court of Appeals
explained, “the interpretation of a Federal constitutional
question by lower federal courts may serve as useful
and persuasive authority for our Court while not bind-
ing on us.”53

Thus, “[w]here ‘there is neither a decision of the
Supreme Court nor uniformity of the lower Federal
courts, a State court required to interpret a Federal
statute is not bound to follow the decision of the Fed-
eral courts or precluded from exercising its own judg-
ment.’”54 And “where there is a conflict between deci-
sional law of the [New York] Court of Appeals and that
of an intermediate Federal appellate court, the ruling of
the Court of Appeals should be followed.”55 This ap-
plies even to a “decision of the Federal Circuit Court of
Appeals within the territorial boundaries of which it
sits.”56
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Attacking Stare Decisis
In challenging a case cited by an adversary, the first

line of attack should be an effort to show that the cited
case is factually different from the case at issue, because,
as noted above, stare decisis applies only to legal conclu-
sions, not to factual ones.57 For Judge Cardozo the key to
stare decisis was the factual setting which the rule relied
upon: “Precedents will be misleading if separated from
the statutes they interpret. Opinions get their color and
significance from the subject of the controversy.”58

Another means of challenging a citation is to demon-
strate that the legal conclusion cited was not necessary
to the resolution of that case.59

A case cited by an adversary can also be challenged
by showing that the court deciding that case is not “su-
perior” to the court in which the case at issue is pend-
ing, so that the cited case is, at most, persuasive author-
ity but not binding precedent.60

And where the cited case contains little or no factual
discussion to support its legal conclusion, that case is a
poor candidate for the powerful mantle of stare decisis.61

Finally, the most difficult argument to make is the
one pointed out by Chief Judge Cardozo—that the case
was decided in the long-gone days of stagecoach travel
and should no longer be considered stare decisis in the
day of jet travel.62

Conclusion
Whether in the day of stagecoach travel or jet travel,

the doctrine of stare decisis serves the important function
of providing the stability that our judicial system—and
our society—needs.

This principle must be recognized both by counsel
citing a case and counsel trying to avoid or overcome a
cited case. And while the doctrine of stare decisis itself is
not in need of change, it must be applied consistently,
tempered with the recognition that the law it is intended
to govern must, by its nature, continue to change so that
our society can continue to grow and adapt.
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Early Assessment of Potential
Liens Is Critical to Assure That

Recovery Meets Client’s Expectations
BY ELIZABETH E. LITTLE

Liens are the uninvited guests at the negotiating
table. But once they are seated they won’t leave
simply for the asking. Therefore, before an offer is

accepted—or even before a demand is made—a plain-
tiff’s attorney in an automobile accident case needs to
examine the case for these potential deal-breakers,
which can reduce a client’s recovery to an unacceptable
level. 

If liens are not discovered before an initial demand is
made, the amount sought may be inappropriate, and
may later prove insufficient to meet the client’s needs or
expectations. The information is also vital to the second
stage of negotiations with the defendant, deciding
whether to recommend acceptance of a settlement offer.
Finally, counsel must act promptly to deal with them
successfully. 

Without timely negotiation of a lien, the plaintiffs’
bargaining position when attempting to reduce it may
be lost. In the end, the lien may be all that stands be-
tween the client and the defendant’s offer, and a lienor
who knows that a case has been settled may also know
that there is enough to satisfy the lien in full. This can
provide little room for plaintiff’s counsel to negotiate. 

This article provides guidance in the area by outlin-
ing many of the common lien issues that arise in a motor
vehicle accident cases. 

The “Basic” No-Fault Lien
A no-fault lien comes into being when a covered

party receives no-fault benefits from his or her carrier
and the defendant is not covered by the required finan-
cial security, or is otherwise not entitled to no-fault ben-
efits. 

The first question to ask is whether this particular de-
fendant was a covered person as that term is defined in
the Insurance Law.1 This initial inquiry is necessary be-
cause the Insurance Law provides that a no-fault lien
cannot arise if the case involves a covered plaintiff and
a covered defendant,2 but also states that if the defen-
dant is not a covered person, the no-fault carrier “has a
lien against any recovery to the extent of benefits paid
or payable by it to the covered person.”3

Some common non-covered persons include a defen-
dant who is driving an uninsured vehicle, an automo-
bile manufacturer, the bar in a dram shop case, or, in cer-
tain cases, a municipality.4 In the past, a defendant who
resided in another state was often deemed a non-cov-
ered person and the no-fault carrier thus could assert a
lien against the plaintiff’s recovery. For the most part,
this is no longer the case. If a defendant is an out-
of-state resident, the plaintiff should determine
(1) whether the defendant’s insurance company is an
authorized insurer, and (2) whether the defendant’s in-
surance provides liability coverage in excess of that re-
quired by Vehicle and Traffic Law § 311(4). If both of
these questions are answered affirmatively, then the de-
fendant is a covered person and the no-fault carrier may
not assert a lien on the settlement.5 If either prong is
missing, the defendant is not covered and the lien can
arise. If it does, counsel must understand both its theory
and its practical implications. 

Although the effect of a no-fault lien on real-life situ-
ations can present puzzles for all involved, the idea be-
hind it is straightforward: to prevent a double recovery
by the plaintiff.6 What constitutes a double recovery is,
of course, clearer after a verdict than after a settlement.
In the former the finder of fact will state the breakdown
between pecuniary losses—covered by no-fault and
thus subject to a lien—and compensation for pain and
suffering, which is not. In the settlement context there
may be no clear distinction. In this situation the carrier
who has not consented to the settlement thus may be
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granted a hearing to determine the sum to which its lien
may attach.7 Given the obvious risk to a plaintiff’s re-
covery, counsel should endeavor to avoid this situation.

The no-fault lien is often overlooked when formulat-
ing a demand, because most cases involve both a cov-
ered plaintiff and a covered defendant. However, in
cases where the defendant is not a covered person,
counsel should obtain an updated total of no-fault ben-
efits paid before engaging in negotiations, and also de-
termine the total dollar amount of claims the carrier has
not yet processed. Armed with this information, counsel
can—and must—discuss the lien with the carrier. This
effort often results in an agreement by the carrier to re-
duce the lien in order to encourage the plaintiff to accept
the settlement, because this assures the carrier of at least
some repayment. Under no-fault regulations, the no-
fault carrier’s consent to the settlement means that it
must then continue to pay the remaining benefits due to
the plaintiff. In any event, in cases where the settlement
will not exceed $50,000, the plaintiff must either receive
the written consent of the no-fault carrier before accept-
ing a settlement, or procure a court order allowing him
or her to do so.8

Other No-Fault Liens
In addition to inquiring into a potential no-fault lien

based on payment of basic coverage amounts, counsel
should also determine whether the plaintiff has any ad-
ditional no-fault coverage. One of the most common is
Additional Personal Injury Protection (APIP). When the
plaintiff receives APIP benefits, the carrier generally
possesses a subrogation claim against the amounts paid
by the defendant that is equal to the amount of APIP
paid to the plaintiff. It is important to understand that
the subrogation right enjoyed by the carrier is derived
from the insurance contract,9 and thus, unlike the basic
no-fault lien, is viable even in situations where both the
plaintiff and the defendant are covered persons.

The potential for an APIP lien can be difficult to as-
sess if a demand is made early in the litigation, because
counsel may have to guess whether basic Personal In-
jury Protection coverage will be exhausted and the ad-
ditional coverage reached. However, when an APIP lien
is anticipated, it should be factored into the demand so
that a sufficient ceiling is established. At the time of set-
tlement, this lien may be negotiated with the APIP car-
rier. 

A frequent issue that arises in APIP cases is whether
settlement with the defendant prejudices the APIP car-
rier’s subrogation right.10 A general release given to the
defendant has been found to prejudice the rights of the
insurer and to constitute a breach of contract.11 A practi-
cal dilemma can thus arise at the time of settlement. The
defendant will often not accept a release that contains a

reservation of rights in favor of the plaintiff’s insurance
carrier. For its part, the APIP carrier has no incentive to
approve the settlement without this reservation of
rights and often either refuses the approval or simply
fails to respond to the request for approval. These cir-
cumstances mean that a plaintiff who wants to accept
the defendant’s offer is unable to do so without preju-
dicing the rights of the APIP carrier. As a result, a set-
tling plaintiff will, in most situations, be cut off from
APIP coverage. There are instances, however, in which
the no-fault carrier pays no attention to settlement, and
pays the APIP benefits anyway. The appropriate course
of action should be explored on a case-by-case basis or,
perhaps more accurately, a carrier-by-carrier basis. 

Another potential no-fault insurance issue that
should be considered during settlement negotiations is
the $25,000 Optional Basic Economic Loss (OBEL)12 cov-
erage. However, if this endorsement exists in a given
policy, any payments made under it is an extension of
basic economic loss coverage rather than a separate ad-
ditional category of insurance. Therefore it will not be-
come the basis for a lien. Nevertheless, it is still impor-
tant to keep any such payments in mind. Because OBEL
is an extension of basic economic loss, the plaintiff who
elects to go to trial will need to prove economic dam-
ages in excess of $75,000, not $50,000, before being eligi-
ble to collect money from the defendant on an economic
loss claim. The client should be advised of this factor be-
fore a settlement offer is refused. 

Work-Related Injuries—Compensation Liens
If a motor vehicle accident occurs while the injured

party was on the job, additional circumstances must be
considered before a demand is made or an offer of set-
tlement is evaluated. The principal concern is whether
the worker will be faced with repaying the carrier who
provides the workers’ compensation insurance. Often,
however, this lien is subject to reduction, and in some
cases, outright elimination.

The first task for counsel is to determine the total
amount of workers’ compensation benefits paid to date.
Unless the compensation paid exceeds $50,000, it is usu-
ally not an issue. Compensation paid in lieu of no-fault
will not become the subject of a separate lien13 if the par-
ties to the accident are all “covered persons” under no-
fault. However, before the issue is closed, counsel
should check to see whether wages were paid to the
plaintiff/claimant for more than three years after the
collision. Because no-fault wages are paid for the first
three years after the accident only, the compensation
carrier will have a lien for any compensation paid be-
yond the three-year limit.14 As noted, the compensation
carrier will also have a lien on any payment that exceeds
$50,000.15
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The compensation lien also is subject to the provi-
sions established in section 29 of the Workers’ Compen-
sation Law and the case of Kelly v. State Insurance Fund,16

under which the lien is reduced in recognition of the
benefit enjoyed by the carrier when the claimant recov-
ers from a third party. Pursuant to Kelly, when a work-
ers’ compensation claimant “recovers damages in a
third-party action, the compensation carrier’s equitable
share of litigation costs incurred by the claimant may be
apportioned on the basis of the total benefit that the car-
rier derives from the claimant’s recovery.”17 Costs and
disbursements of the action are added to the attorney’s
fee, and this total represents the “litigation costs.” The
litigation costs are then divided by the total amount of
the settlement. The resulting percentage is deemed to
the costs of attaining the recovery. The amount of work-
ers’ compensation benefits paid is then multiplied by
this percentage to determine the extent to which the car-
rier’s lien should be reduced. 

Once a settlement is paid to the claimant, the work-
ers’ compensation carrier will take a “holiday.” This
is a period of time during which the carrier is not re-
quired to make compensation payments to the plain-
tiff/claimant. The duration of this holiday is deter-
mined by the workers’ compensation judge, and in
general equals the amount of time it would take the car-
rier to make payments if net proceeds received by the
plaintiff/claimant were paid out in installments by the
workers’ compensation carrier.

Because this holiday means that the carrier will be re-
lieved from making payments in the future, it serves to
further reduce the compensation lien. The carrier must
reduce its lien by the present value of the future benefits
that it will not have to pay because of the settlement. If
the plaintiff/claimant and the workers’ compensation
carrier cannot agree on the amount of lien reduction, the
court before whom the third-party action was initiated
can make an order apportioning the costs to the recov-
ery. If no action was initiated, then a “court of compe-
tent jurisdiction” can make the order.18

Equity Considerations As is apparent from the fore-
going, the principal consideration in lien reduction is
equity. This concept, as well as the carrier’s self interest,
can sometimes lead to a waiver of the lien in its entirety.
A carrier can be persuaded to abandon its lien entirely if
a settlement is offered in a case where it believes that the
plaintiff/claimant’s chances of success at trial are slim.
This is so because the carrier is often wiser to accept a
known “holiday” based on the settlement rather than
to risk losing any benefit at all by forcing the plain-
tiff/claimant to go to trial with a weak case. 

This is especially true when the carrier has an obliga-
tion to make continued compensation payments to the
plaintiff/claimant. If the plaintiff/claimant were to lose

at trial, the carrier loses twice. With no recovery, there
are no proceeds against which the carrier can assert a
lien and no funds that would entitle the carrier to take a
holiday from making its weekly compensation pay-
ments to the plaintiff/claimant.

On the other hand, if the case yields a substantial re-
covery, the plaintiff/claimant could effectively lose his
or her entitlement to future workers’ compensation. Ap-
plying the same equity concept, the carrier must pay the
claimant an amount equal to the value of the carrier’s
anticipated savings—computed through use of the
same Kelly formula that determines a lien offset—if the
recovery exceeds the value of waiving the compensation
lien.19

Of equal importance to the compensation lien itself is
the carrier’s approval of the settlement, or a court’s au-
thorization to settle absent that approval. One or the
other must occur before the offer is accepted. If not, the
plaintiff/claimant’s entitlement to future compensation
benefits is jeopardized,20 and it would make no differ-
ence that the defendant’s full policy was offered; it thus
is critical to obtain approval or authorization prior to ac-
ceptance of a settlement.21 It is possible that approval
can be obtained after the fact, that is, in a case where a
settlement is inadvertently accepted prior to approval.
Nevertheless, the possibility of retroactive approval
should not be relied upon. Planning that is based on the
leniency of the workers’ compensation case manager or
the court, nunc pro tunc,22 clearly is not the best way to
protect a client’s rights. 

Special Funds Cases When obtaining the carrier’s
approval, counsel should inquire whether the case in-
volves the Special Disability Fund, better known as Spe-
cial Funds. This is a state agency that exists to deal with
cases involving workers who have disabilities above
and beyond the accident-caused compensation injury.23

After the workers’ compensation carrier pays 260
weeks of disability benefits, Special Funds starts reim-
bursing the carrier for all of the benefits paid.24 This
often becomes an issue when negotiating with the car-
rier to waive the lien. Special Funds will not want to
bear the burden of reimbursing a carrier that has taken
less of a credit from the settlement proceeds than it
thinks the carrier should have, thereby shortening the
compensation carrier’s holiday and advancing the time
when Special Funds would have to pick up payments to
the injured worker. 

It is a good idea to speak to the Special Funds case
administrator directly instead of negotiating through
the compensation carrier, because Special Funds can be-
come the real party in interest. Although the approval of
the compensation carrier is all that is required for the
plaintiff/claimant to settle the case, Special Funds can
still cause a settlement to derail, because it will require
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the compensation carrier to obtain the Fund’s approval
as a condition for continued reimbursement. If that ap-
proval is not forthcoming, the carrier may be unwilling
to give its own approval to the claimant. 

Derivative Claims Another issue concerns deriva-
tive claims in the personal injury action. If the plain-
tiff/claimant has a spouse who is also a party to the ac-
tion, and the settlement is divided between the
plaintiff/claimant’s main claim and the spouses’ deriv-
ative claim, then the amount used by the compensation
judge to determine the length of the carrier’s holiday
will be less than if the entire claim was paid to the plain-
tiff/claimant.

In many cases it may be helpful to the plaintiff for the
carrier to have a shorter holiday, because the compensa-
tion carrier will resume paying benefits sooner. In other
cases, however, a longer holiday is desirable because the
carrier may be required to contribute more Kelly money
to the settlement. Before a division of funds is proposed
to the defendant, counsel should “run the numbers” to
see which alternative best serves the client. Given the di-
chotomy of a shorter holiday versus a larger Kelly pay-
ment, the insurance carrier usually has no pressing rea-
son to become involved in the division of funds between
the two plaintiffs, and their attorney can often dictate
the breakdown.

Medicare & Medicaid Liens
When the client is either 65 years old or in need of

public assistance, the Medicare or Medicaid programs
can become players in the settlement process. In the or-
dinary case, neither should be involved as direct payors
of medical benefits to persons injured in an automobile
accident, because no-fault should cover them all, up to
the policy limits. However, there are several cases where
Medicare or Medicaid has paid benefits. This is espe-
cially common with an older client who has received
Medicare benefits in the past and whose doctors inad-
vertently send the client’s bills to Medicare. Counsel
must be prepared to deal with these liens before making
a demand or accepting an offer. 

Medicare may be entitled to a lien on funds paid for
injuries related to the motor vehicle case.25 In most situ-
ations the client or counsel will receive a notice from
Medicare regarding its lien, and the total amount must
be confirmed. Because of the slow speed at which most
Medicare offices are able to respond, it is advisable to
start the process of confirming the total several months
before the demand is made or the settlement offer is
evaluated. This is done by contacting the Medicare of-
fice that sent a notice and any other Medicare office in
the geographical area where the plaintiff has been
treated. 

Potential Lien Checklist
1. Is one or more of the defendants a non-cov-

ered party?
If so, a.) have we negotiated the no-fault lien?

b.) do we have approval to settle if the set-
tlement is under $50,000?

2. Does the plaintiff have APIP or other addi-
tional insurance?

Did the client use the additional insurance?
If so, has the carrier’s lien been negotiated?
Did we get the permission of the carrier to settle?
If not, has situation been discussed with client?
3. Was this an on-the-job injury?
How much workers’ compensation benefits

were paid out?
What is the amount of benefits above $50,000

paid out by the compensation carrier?
Has the amount of benefits paid over $50,000

been negotiated with the carrier?
For how many years were wages paid out?

(Past the three-year threshold?)
Has this lien been negotiated?
Has the compensation carrier or court ap-

proved the settlement?
Was the settlement divided between the hus-

band and wife?
What is the amount of the lien after reduction?
Is there any Kelly fee?
4. Did the client receive Medicare?
If so, what is the Medicare lien?
Part A ____________
Part B ____________
Do we know that this is the total lien amount

from each Medicare office?
Has the settlement been divided between the

husband and wife?
What is the total lien amount?
5. Has the client received Medicaid or other

state/county benefits?
Did the client receive benefits from more than

one county?
What is the amount of the lien?
Can/Has this lien be/been negotiated?
6. Did the client’s private health insurance pay

for any accident-related medical costs?
Does the health insurance contract create a lien,

subrogation or refund right?
7. Are there any lawsuits or collection efforts

pending against the plaintiff?
Have they been negotiated?
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What if no notice arrives? There is currently a debate
over whether the plaintiff’s attorney should put
Medicare on notice of its potential lien if this is the
case.26 The danger of not notifying Medicare is that if it
discovers that it paid for medical expenses that should
have been covered by a third party, it may bring an ac-
tion against the beneficiary or the attorney who has re-
ceived a third-party payment.27 The defendant will
often “help” the plaintiff’s at-
torney make this decision be-
cause the defendant too is on
the hook for any lien—be-
cause the federal government
has the power to collect the
amount of the lien directly
from the defendant.28

Assuming that the decision is made to notify
Medicare, every office in the geographical area where
the plaintiff has been treated should be contacted.
Counsel should inquire whether Medicare has a Part A
or Part B lien on the settlement proceeds of the lawsuit,
and the total amount of the lien for both parts should be
determined. Medicare will perform a calculation to fix
its lien. Unfortunately for a plaintiff, this calculation is
statutory and there is little room for negotiation.

Medicaid is the other large government program that
can pay medical benefits to an injured client, and
though it is frequently confused in the public mind with
Medicare, it is entirely distinct. Pursuant to Social Ser-
vices Law §§ 104-b(1), 366(4)(h)(1), 367-a(2)(b) and 42
U.S.C. § 1396k(a)(1)(A), Medicaid has a lien on the total
amount of public assistance and care furnished on and
after the date when the injuries occurred, and will send
a lien notice to the plaintiff. Counsel then will be deal-
ing with state or local agencies, because Medicaid is ad-
ministered by the New York State Department of Health
and the New York City Human Resources Administra-
tion. Local county governments can be administrators
as well, and possess the power to pursue liens. 

Before the case is settled, any updated Medicaid lien
notices should be reviewed to determine the full
amount of the lien. It is a good idea to request itemiza-
tion of the benefits that are the basis of the lien. In the
case of a 104-b lien, careful attention should be paid to
the date the services were rendered to confirm that the
benefits were paid on or after the date of the injury, not
before. In addition, with this type of lien counsel should
verify that the assistance and care were paid for the
plaintiff’s sole benefit. For example, funds paid to an
adult plaintiff under the former Aid to Dependent Chil-
dren program, now titled Temporary Assistance for
Needy Families, is assistance provided for the mainte-
nance and care of the children. The state can recover the
amount of assistance provided for the adult plaintiff’s

sole benefit, but it may not recover the funds provided
for the children.29

The state may also go after the funds directly, pur-
suant to Social Services Law § 104(1). This statute allows
the state to bring an action against a plaintiff “discov-
ered to have real or personal property.” The state can at-
tempt to collect aid paid to a plaintiff during the ten
years that preceded the accident. Counsel should be

sure to make the client aware
of this possibility. If clients
are not so informed, they
could consent to a settlement
that is insufficient to meet
their needs after Medicaid
has been reimbursed. 

If an action is brought by the state, it is not limited to
reimbursement for care furnished on or after the date of
injury, and it may attempt to recover funds paid to de-
pendents of the plaintiff, such as children, based on an
assignment signed by the plaintiff. As unpleasant as it
may appear to a plaintiff or his counsel, the state may be
able to collect the entire settlement of an aid recipient.30

The client thus should also be asked if he or she has re-
ceived any other benefits from the Medicaid program
that may be subject to a lien. If so, then the amount of
benefits paid and the item for which the benefits were
extended should be determined. Once again, these ben-
efits should not be paid in a typical situation because
no-fault insurance should cover most of the plaintiff’s
needs. However, this situation does arise.

Funds for Supplemental Needs Trusts At one time it
was unclear whether counsel could avoid satisfying a
Medicaid lien by establishing a Supplemental Needs
Trust (SNT) with the settlement proceeds pursuant to
EPTL § 7-1.12. No longer. Pursuant to the Court of Ap-
peals determination in Cricchio v. Pennisi,31 the state is
entitled to satisfy its lien before the SNT is funded. In
the later case of Calvanese v. Calvanese,32 the Court deter-
mined that all of the settlement proceeds are available to
satisfy the state’s lien, not just those funds designated as
compensation for medical expenses.

The only potential relief for a plaintiff who has a
large lien, or whose entire settlement is at risk of being
subsumed by a Medicare lien, is the officer of the local
Medicaid agency handling the case. The state has the
power to fix the amount of the lien and to release and
discharge it.33 This statutory authority allows the state
to reduce the amount of the lien. If the local agency offi-
cial is reluctant to reduce the lien, it is possible to seek
assistance from the Department of Health. In some situ-
ations the department can put pressure on the local
agency official to reduce the lien.

Whether an infant’s settlement is subject to recoup-
ment by the state was addressed directly by the Court of

It is a good idea to request
itemization of the benefits 
that are the basis of the lien.
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Appeals in 1976 when it decided Baker v. Sterling.34 In
Baker, the Court determined that only settlement pro-
ceeds related to a compromise of the infant’s claim for
past medical expenses, in excess of the infant’s reason-
able requirements, were subject to the statutory Medic-
aid lien.35 This being the case, settlements that fairly
could be characterized as compensation for pain and
suffering alone were interpreted by many as not being
subject to the lien. However, this safe harbor for infants
came under attack. The First, Second and Third Depart-
ments all decided cases in favor of state’s lien rights
against persons under 21 years of age.36

The final answer came with the Court of Appeals re-
visiting the issue in Gold v. United Health Services Hospi-
tals Inc.,37 the case decided by the Second Department
(the appeal from a Third Department case, Santiago v.
Craigbrand Realty Corp.38 was also decided in the same
decision). Asserting that the relevant statutory scheme
had changed since Baker was decided, and referring to
its discussions of those statutes in Cricchio and Cal-
vanese, the Court held that Social Services Law § 104(2)
will not act as a bar to Medicaid’s recoupment provi-
sions. The entire settlement or judgment recovered by
an infant will thus be subject to Medicaid’s lien.

As a final note on these governmental liens, an attor-
ney who represents not only the injured party but also a
spouse or parent with a viable derivative action should
consider whether this is an appropriate case for a divi-
sion of settlement proceeds between the two claims; this
can limit the funds against which Medicare or Medicaid
can assert a lien. Given these recent developments in the
law, this may be an attractive—and perhaps the only—
way to limit recoupment by a determined state Depart-
ment of Health. 

Private Health Insurers’ Liens
If the plaintiff’s no-fault benefits were discontinued

before the settlement, counsel should determine
whether the plaintiff’s private medical insurance paid
for any accident-related medical benefits. If so, the med-
ical insurance contract should be reviewed to determine
if the insurance company reserved to itself any lien
right, reimbursement right or subrogation right with re-
gard to a third-party settlement. 

A number of health insurers have attempted to inter-
vene in personal injury suits by their insureds in order
to recoup benefits paid as a result of the injuries sus-
tained, at both the pre-trial and settlement phase.39 Al-
though all four Departments of the Appellate Division
have denied a health insurer’s right to intervene, it is far
from true that the claims of health insurers can be ig-
nored.

Any review of the law in this area must begin with
Teichman v. Community Hospital of Western Suffolk,40 an

infant’s medical malpractice action in which the infant’s
health insurance company sought to intervene. The
medical payments in issue ($169,302) were not signifi-
cant in light of the recovery ($4.5 million), but plaintiff’s
counsel, who had been notified of the insurer’s position
regarding its claim to reimbursement some three years
earlier, wrote to the insurer a few days after the case was
settled and asserted that it had no lien. Before the in-
fant’s compromise order was signed, counsel moved to
“vacate” the insurer’s claim. The ultimate result was
that the Court of Appeals allowed the health insurance
company to intervene to protect its rights.

The Court of Appeals determined that although the
health insurance company had no contractual lien or eq-
uitable lien (because no specific property was identified
as a fund that might serve as security for an obligation
flowing to it from its insured), it might be entitled to a
contractually based refund. It thus allowed intervention
upon its finding that the settlement may have included
compensation for medical expenses, which the health
insurer could recoup. The Court noted that this would
prevent a double recovery by the plaintiff and did not
offend CPLR 4545, because that section does not apply
to settlements. It thus remanded the case to the trial
court, presumably for a determination as to whether
any component of the settlement was for medical ex-
penses and thus subject to the health insurer’s contrac-
tual refund claim.

Following Teichman, the four Departments of the Ap-
pellate Division weighed in with a series of cases that
amplified on the holding. In Independent Health Associa-
tion v. Grabenstatter, the Fourth Department had before it
an action brought by a health insurance company
against the plaintiff (and the plaintiff’s attorney) follow-
ing a settlement.41 That action was dismissed, with
Teichman serving as authority.42 In Humbach v. Gold-
stein,43 Berry v. St. Peter’s Hospital of the City of Albany44

and Halloran v. Don’s 47 West 44th St. Restaurant Corp.45

the other Departments refused to allow intervention in
a pending action.

In Humbach the Second Department found that by its
terms the insurance contract did not create a lien until a
settlement or satisfied judgment was reached, and thus
the health insurance company’s attempt to intervene on
a contractual basis was premature. Addressing any the-
ory based on equitable subrogation, it stated that if the
case went to verdict, CPLR 4545 would bar the insurer’s
right to recover. The decision also voiced concern that
intervention in a pending action would transform sim-
ple personal injury actions into “complicated, unman-
ageable, multiparty litigation.”46 Notwithstanding the
result, the Humbach decision clearly does not interpret
Teichman as barring a contractual claim in the pretrial
settlement context. 
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In Berry, the Third Department rejected the health in-
surers’ attempt at intervention on public policy grounds
and because of the potential for prejudice to the plain-
tiff. In the Berry case it appears that the carriers’ medical
expenses of $2.5 million would have exhausted the
available liability policies. The Berry court held that an
insurer cannot take proceeds where an insured has not
been made whole, and in the case before it that possibil-
ity was a real one. The court further stated that if a loss
must go unsatisfied, it should be the insurer who bears
such a loss, as it is the insurer who has been paid to as-
sume the risk. In a similar vein, the First Department
found in Halloran that intervention was premature and
would be “inappropriate since it would likely have the
consequence of placing [the insurer’s] interests in im-
permissible conflict with those of its insured.”47

Intervention was allowed by a trial court in Nossoughi
v. Federated Department Stores, Inc.48 based on the in-
surer’s right of equitable subrogation. However, with a
reference to the concerns expressed in Humbach the par-
ticipation of the carrier’s counsel was sharply limited,
and counsel could do no more than receive all notices in
the pretrial phase, and participate at trial only at the dis-
cretion of the trial judge. Interestingly, the court also
held that under Teichman no settlement could be made
without the insurer’s consent.

As should be apparent, the case law has not estab-
lished any hard-and-fast rules regarding when a health
insurance company will be allowed to intervene and/or
recoup medical expenses in a third-party action.

As a practical matter, then, counsel should first de-
termine if accident-related medical expenses have been
paid by a private health insurer. If so, the health insur-
ance contract should be reviewed. If the contract ap-
pears to create a lien by identifying a specific fund to
which a lien might attach, or grants a right of subroga-
tion, the totality of the recovery should be reviewed to
determine whether enforcement of the lien or subroga-
tion right will prevent the plaintiff from being made
whole. This potential lien or subrogation right may also
affect the wording of the settlement agreement, as lack
of clarity regarding the composition of the settlement
could lead to a hearing on the vitality of the health in-
surer’s claim. Indeed, even if the language purports to
exclude medical expenses the stipulation may not be
found binding on the health insurance carrier.49 This
should be fully discussed with each client who could be
affected by an insurance company’s attempt to recoup
funds.

Finally, the file should be reviewed to see whether
any notices of lawsuits have been filed or collection ac-
tions started by unpaid medical providers. This situa-
tion often arises when no-fault benefits are discontinued
and the plaintiff has no other health insurance available.

Although there is no requirement that these lawsuits or
collection efforts be handled before the case is settled
(providing that no judgment has been filed and a lien
thus created), this is the time when the plaintiff is in the
best position to negotiate these outstanding bills.

Conclusion
Although issues not discussed in this article can cer-

tainly arise in exceptional cases, it is likely that plaintiff’s
counsel will have to deal with one or more of the liens
mentioned here at one time or another. If these potential
liens are assessed before a demand is made or a settle-
ment offer is reviewed, counsel will be in a much better
position to evaluate the case intelligently and advise the
client; the late discovery of an undetected lien can be dis-
concerting, to say the least. Given the number and vari-
ety of liens that might attach to a plaintiff’s recovery, a
routine, but thorough, check is advisable for all cases.

1. Pursuant to Insurance Law § 5102(j) a covered person
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N.Y.S.2d 50 (2d Dep’t), lv. denied 57 N.Y.2d 605 (1982);
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Successful Partnering Between
Inside and Outside Counsel,
West Group and American Cor-

porate Counsel Association, 4 vol-
umes, 6032 pages, 4 diskettes of forms,
$350. Reviewed by James C. Moore. 

In their extraordinarily comprehen-
sive, diverse and detailed exploration
of the legal and strategic relationships
between American businesses and
their law firms, Robert Haig and more
than 200 of the nation’s most promi-
nent general counsel and retained
counsel have provided a masterful
guide to many of the issues which
those parties confront each day. Their
work should serve as an invaluable re-
source for the entire profession.

In Successful Partnering Between In-
side and Outside Counsel, the authors
explore in 80 chapters—many with
exemplars of forms, letters and
brochures, as well as checklists—a
broad spectrum of subjects ranging
from the routine but vitally important
(“Fee Arrangements,” “Budgeting and
Controlling Costs”), to the more exotic
but less frequently seen subjects (“Ar-
bitration of International Commercial
Disputes” and “Use of Jury Consul-
tants”). In between, the authors ad-
dress, with helpful analysis and sug-
gestions, a vast array of subjects that
concern corporate counsel almost
every day (e.g., “Legal Research Man-
agement,” “Technology,” “Trial Prepa-
ration and Presentation” and “Law De-
partment Management”).

In a relatively brief review of a mas-
sive work such as this, it is difficult to
accurately convey the scope of the sub-
jects addressed or the depth of the au-
thors’ subject analysis. Nevertheless,
even a fleeting look at a handful of the
chapters will provide a sense of its use-
fulness.

istence of several practical obstacles to
compliance with their concept of di-
versity. They emphasize that a diver-
sity program within a law firm or law
department is an ongoing, unending
commitment requiring the full support
of senior managers. They also argue,
however, that a diversity program is
good for business. They conclude by
suggesting specific actions that can be
taken or avoided to enhance chances
that such a program will succeed.

Addressing a subject that fre-
quently provokes hand-wringing and
cries of dismay from corporate coun-
sel—as well as occasional laments
from the bench and media—authors
William J. O’Brien, Kenneth I. Gluck-
man and Stephen J. Ott have prepared
an informative, practical and useful
essay entitled “Discovery and Infor-
mation Gathering.” The authors con-
tend that an important first step in
managing this process is to understand
that the goals of all discovery are es-
sentially the same: to provide accurate
information in a timely manner, to es-
tablish reasonable boundaries for the
discovery process, to protect propri-
etary information, and to achieve these
objectives in a cost-effective manner.
They also enumerate and comment
upon various discovery devices (in-
cluding the unusual “apex” deposi-
tion) and suggest appropriate occa-
sions and approaches for seeking
judicial intervention to obtain protec-
tive orders. The chapter also discusses
how to respond reasonably to requests
for multiple depositions of key em-
ployees. The authors stress the impor-
tance of actively managing the discov-
ery process so that the ultimate
goal—successful completion of the
lawsuit—will be achieved at reason-
able expense and so that the interests
of all of the parties will be fairly ad-
dressed.

One of the unique features of this
treatise is that it concludes with several
chapters devoted to case studies of the
way that specific businesses have ad-
dressed legal issues and how they
have worked with outside counsel to

In their essay, “Marketing to Poten-
tial Corporate Clients,” authors Louis
Briskman, James Quinn and Peter
Antonucci consider such well-estab-
lished marketing devices as the firm
brochure, the “beauty contest” and
firm seminars and newsletters.
Whether such devices are effective,
how they can be made more respon-
sive to the needs of the client, and how
law firms can improve their perfor-
mance are issues the authors consider
with candor and the benefit of consid-
erable experience. These authors also
provide useful suggestions about ana-
lyzing the legal needs of the business
client and encouraging the use of addi-
tional skills from the law firm. In addi-
tion, this excellent essay contains help-
ful thoughts about law firm Web sites
and how law firms can successfully re-
spond to RFPs. Indeed, so valuable are
the insights and suggestions contained
in this chapter that it should find a
welcome and productive place in most
law firms as a stand-alone pamphlet.

One of the most troubling issues
confronting the legal profession at this
time is the fact that, on a relative basis,
minorities are inadequately repre-
sented in its ranks. In their chapter en-
titled “Diversity,” authors Marion
Cowell, Jr. and W. Randy Eaddy ad-
dress this important subject. Noting
that several businesses now insist that
their legal service providers do more
than pay lip service to the concept of a
diverse work force, the authors begin
by articulating what they characterize
as the “diversity principle”—a set of
attitudes based on respect, together
with an understanding that the differ-
ences between people do not matter
for certain purposes. Once an organi-
zation commits to the diversity princi-
ple, the authors suggest, it can then de-
termine which groups it will seek to
bring within the scope of its plan. The
authors take care to distinguish affir-
mative action from diversity programs
and discourage the setting of number
goals as a simplistic and ultimately un-
productive response to the diversity
issue. They also candidly admit the ex-
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implement their philosophies. Some of
the issues considered include the out-
sourcing of some legal functions,
broad attempts to reform or change
certain legal principles, and acceler-
ated deal-making. Among the most in-
teresting of these chapters is “Case
Study—the Wal-Mart Approach to Lit-
igation,” written by Robert Rhoads,
Ronald Williams, Jon Comstock and
Ann Cato.

After noting that Wal-Mart is a de-
fendant in approximately 99% of the
cases in which it is involved, the au-
thors identify the fundamentals of the
company’s litigation strategy: in-
tegrity, quality, breakneck speed, pre-
vention and economy. They describe
the way this philosophy is conveyed to
retained counsel and how compliance
with it is monitored. They stress the
importance in every case of requiring
opposing counsel to demonstrate that
Wal-Mart did something wrong (the
“What Did We Do Wrong” philoso-
phy) before they will consider any set-

tlement payment or before mediation
will be considered. Reporting require-
ments, fee arrangements and the im-
portance of understanding Wal-Mart’s
preference for venue in federal courts
are also discussed. And, in a candid
admission of a prior tactical mistake,
the authors report that Wal-Mart is far
more circumspect about filing appeals
from adverse verdicts than it had been
in the past.

Two of this work’s greatest virtues
are the depth of analysis provided by
the authors and the quality of their
writing. One can readily imagine a law
firm or law department using these
volumes to train its lawyers over an
extended period, or as a resource for
gaining a greater understanding of one
or more of the issues discussed in this
exceptional treatise.

JAMES C. MOORE is a partner with
Harter Secrest & Emery LLP in
Rochester and a past president of the
NYSBA. He expresses appreciation to

Jeanne Boyle, Leslie DesMarteau and
Scott Malouf for their assistance in
preparing this review.

Protect and Defend, by Richard
North Patterson, published by Alfred
A. Knopf, 2000, 550 pages, $26.95. Re-
viewed by Ellin M. Mulholland.

From the inauguration of a new
President, narrowly elected, to a Sen-
ate divided 50-50, it is tremendously
challenging to read Protect and Defend
and remember that it is a novel, not the
fascinating inside story of political
news that we read each morning in our
daily newspapers. For 549 pages,
Richard North Patterson holds his
readers in his thrall, intrigues them
and, finally, makes them ponder.

The book derives its title from the
presidential oath of office, “I will faith-
fully execute the Office of President of
the United States and will to the best of
my ability, preserve, protect and de-
fend the Constitution of the United
States.” The novel’s centerpiece is the



new President’s nomination of a fed-
eral judge who, if confirmed, will be-
come the first female chief justice of
the U.S. Supreme Court. In the course
of the story, the candidate for chief jus-
tice, a federal District Court judge,
Caroline Masters, participates in a de-
cision involving the constitutionality
of a Protection of Life Act requiring the
consent of at least one parent for an
abortion of a viable fetus of a minor.
Pursuant to the Act, consent must be
based on a doctor’s informed medical
judgment that an abortion is necessary
as defined by the law.

In the story, a young girl, l5 years of
age, 5½ months pregnant, has been de-
nied permission by her parents for the
abortion she wants. The unborn child
is hydrocephalic, its head swollen with
water, a condition that tends to impede
development of the brain. The girl,
Mary Ann Tierney, fears that if she is
forced to deliver such a child, she will
risk the ability to bear and deliver
other children.

Webster defined a novel as “an in-
vented prose narrative that is usually
long and complex and deals with
human experience through a con-
nected series of events.” As such, Pro-
tect and Defend is a novel in every sense
of the word—superbly written, en-
grossing and deeply researched. Cer-
tainly, it deals with the human experi-
ence of a President, his aides, members
of the Senate, the House of Representa-
tives, judges, a trial lawyer and the
Tierney family.

Would that the author sought to
preserve, protect and defend human
life in his novel as passionately, as
powerfully and as effectively as he de-
fended the mandate of Sarah Dash, the
lawyer who undertook representation
of Mary Ann Tierney in her quest to
have the Protection of Life Act de-
clared unconstitutional and so to abort
her child. “Now Sarah’s mandate was
clear: to ensure that any woman brave
or desperate enough to come for an
abortion could have one.” [p. 6]

Abortion, late-term abortion,
parental consent, the politics of choice

are recurrent themes of Protect and De-
fend. Those who espouse pro-choice
are seen as standing on principle, as
supporting reason over belief. Those
who view abortion as the taking of life
are seen as coming from a tradition of 

unyielding rules, a paradoxical
mixture of mysticism and literal
belief; the repression of women;
the suppression of dissent,
whether philosophical or scien-
tific. Though she thought better
of Martin Tierney, he embodied
for her the two-thousand-year di-
vide between the religious and
the rational which has created so
much misery. [p. 119]

Protect and Defend will have wide
appeal:
• To lawyers, particularly trial
lawyers, and all those captivated by
the preparation for and intricacies of
trials, who will enjoy examples of di-
rect and cross-examination so real
that they might be transcripts of an
actual case tried by masters.
• To judges and those who aspire to
the bench, who will meet judges,
both inspired and inspiring, and
judges who are venal, vain and self-
seeking.
• To those who participate in and
whose lives are influenced by the po-
litical process, who will come to realize
how mighty are those in government,
how much good, and conversely how
much evil, they can do, and the enor-
mous power that money has on the
shaping of government and the laws
that regulate our lives.
• To students and teachers of ethics,
legal and medical, who will read not
only about Mary Ann Tierney’s de-
sired late-term abortion, but also about
the early abortions of other women, for
different reasons, none of which is por-
trayed as morally questionable. They
will read about the abortion performed
to protect someone aspiring to high of-
fice and the abortion performed be-
cause an unmarried young woman
was of delicate mental health due to
drug and alcohol abuse. There is also
the sympathy-evoking example of the

victim of incest, denied an abortion,
who gave birth to a retarded and blind
child. Truly, Protect and Defend presents
great ethical problems worthy of
study, debate, teaching and considera-
tion of the intent of the framers of the
Constitution.
• To women, who will recognize that
it is time for an extraordinary woman
and lawyer to become chief justice of
the U.S. Supreme Court, who will re-
joice that in this book the vice presi-
dent of the United States is a woman,
who will appreciate that the author of
Protect and Defend makes the 29-year-
old trial attorney, Sarah Dash, a hero-
ine in her profession.
• To every reader of Protect and De-
fend, who must find within its pages
reason and inspiration to use all of
his/her moral and intellectual energies
to protect and defend, above all to pre-
serve the Constitution of the United
States and the sanctity of every human
life, and who must ponder whether
this novel, despite its appeal, achieves
this goal.

ELLIN M. MULHOLLAND was for many
years a trial lawyer with Herzfeld &
Rubin, P.C., in New York.
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Correction
The final citation in the War-

rant of Arrest form printed on
page 31 of the February issue
was incorrectly listed as Execu-
tive Law § 271-a. It should have
read: Executive Law §§ 221-a, p.



Question: Professor Joseph Wil-
son of McGill University ques-
tions the U.S. Supreme Court’s

interpretation of the following state-
ment: “[We] not only reverse the judg-
ment below but direct divestiture
without delay.”

In United States v. El Paso Natural
Gas Co., 376 U.S. 651 (1964), the Court
stated that the phrase “without delay”
modified the noun “divestiture.” Pro-
fessor Wilson noted that a law journal
article (65 Antitrust Law Journal 825,
826, 1997) concurred with that inter-
pretation. But, he asked, could not
without delay refer to the issuance of the
order—that the order be issued with-
out delay?

Answer: That interpretation would
be strained at best. In English, the lan-
guage closest to the modificand is con-
sidered its modifier. Here the noun di-
vestiture is followed immediately by
the phrase without delay. If the Court
had intended the phrase without delay
to modify the verb order, the sentence
would have read: “[We] not only re-
verse the judgment below but direct
the District Court, without delay, to
order divestiture.”

But Professor Wilson’s query raises
a more interesting question: what does
delay mean, as it is used by the
Supreme Court in that opinion? And
the answer is that it is widely misinter-
preted. The phrase without delay comes
from the Latin words sine die. But that
phrase, which has come down from
the medieval courts, has nothing to do
with delay. It is a truncated version of
a longer Latin phrase that translates to
the English “without the necessity of
returning at a later day.”

Answer: Your “old-fashioned”
spelling is still correct. The mis-
spellings you note seem to be the result
of the disappearance of the good old
grammar instruction in elementary
school, as well as the tendency of
many people to ignore the printed
word and turn to TV and radio speech
for information. Unfortunately, the
print media now employs journalists
who have grown up listening and
watching, and they too misspell more
words than previously.

Many of the -ly adverbs are now
misspelled because the writer has for-
gotten or never realized that they de-
rive from the adjective form of the
word in question. Thus accidentally is
spelled as if it came from the noun ac-
cident, not the adjective accidental.

From the Mailbag:
New York City attorney Howard

Steinberg writes regarding my re-
sponse, in the November/December
2000 “Language Tips” to the question
whether elided or elided over was
proper. I answered (correctly) that the
adverb over was redundant, the verb
elide itself including the sense of omit-
ting, eliminating, or suppressing. But
as Mr. Steinberg correctly pointed out,
the choice of neither elided or elided over
was proper, for the correct verb to de-
scribe the action was ignored, which is
not the meaning of elided.

GERTRUDE BLOCK is the writing spe-
cialist and a lecturer emeritus at Hol-
land Law Center, University of
Florida, Gainesville, FL 32611, and a
consultant on language matters. She
is the author of Effective Legal Writing,
fifth edition (Foundation Press, July
1999), and co-author of Judicial Opin-
ion Writing Manual (West Group for
ABA, 1991). 

The author welcomes the submission
of questions to be answered in this
column. Readers who do not object to
their names being mentioned should
state so in their letters. E-mail:
Block@law.ufl.edu

This phrase is only one of many that
lawyers and judges glibly use without
being aware of their meaning. In a
New Jersey poll, judges and lawyers
were asked to define the language
Know by all these Presents, which is still
widely used in legal documents. Most
admitted that they did not know, and
many who thought they did know be-
lieved it meant gifts. But the word pre-
sents, in this formula, has nothing to do
with gifts. It is all that is left of a Latin
15th-century will-writing formula pre-
sens scriptum, which meant “present
writing.” This formula was abbrevi-
ated for convenience to presens, and ul-
timately misspelled presents because
no one remembered its origin.

The legal tautology without let and
hindrance is another illustration of the
tendency of the legal profession to rely
on “tried and true” language that no
longer has the intended meaning but
has survived centuries of litigation. As
every tennis player knows, let de-
scribes a ball that is impeded by the
net. So it is an unneeded repetition of
the word hindrance in the legal phrase.
But the legal profession respects prece-
dent, redundant or not.

Legal drafters seem to believe that
precedent is fostered by using lan-
guage “exactly the same way” that it
has always been used. Therefore tau-
tologies abound, especially in will-
writing, as the language from me-
dieval documents is repeated through
the centuries: to have and to hold, last
will and testament, seized and possessed,
mind and memory, fit and proper, force
and effect. A now-deceased colleague
used to decry these and other redun-
dancies in his estates classes, but his
disapproval seems to have had little ef-
fect on his students who now practice
law in this area.

Question: Increasingly, I notice in
the local press what I believe to be the
misspelling of the adverbs incidentally
and fundamentally. Is this traditional
spelling now out-of-date? The spellings
fundamently and incidently are so fre-
quent now, that my old-fashioned
spelling may be incorrect.
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NEW
MEMBERS
WELCOMED

FIRST DISTRICT
Kamala Acero
Francine Sue Adler
Paul Curtis Affenita
Afra Afsharipour
M. Najmul Alam
Tara Marie Allen
Ashley Robert Altschuler
Caryn Elaine Angelson
Fabiola H. Arellano
Martin J. E. Arms
Ankur Bhagat Arora
Goara Gabriella Asrian
Dominique Frank Atteritano
Laura Bissell Auwers
Allison Michele Baker
Natasha Throni Balendra
Nicholas Edward Barclay
Roxana Elizabeth Barsalona
Steven L. Barth
Richard Joseph Barton
Carousel Andrea Suzanne 

Bayrd
Roger Alan Bearden
Robertson Drake Beckerlegge
Jason L. Beckerman
Amy Behar
Jarrett Michael Behar
Lauren Beth Bergida
Jason M. Bernstein
Robert Henry Berry
Jeno M. Berta
Jean Marie Bertrand
Nancy Lynn Birnbaum
Julia Blue
Natalie Bogdanos
Barri Lynn Bogner
Barbara Etta Bolton
Monique Bona
Vijayasaradhi Viswanatha

Bondada
Christopher Alan Bordoni
Iliana Boubekeur
Megan Lynn Brackney
Mark S. Brantley
Patricia H. B. Braun
Jason Matthew Brocks
Janet A. Brody
David Alexander Browde
Nathaniel Brian Buchek
James Bingham Bucher
Todd Christopher Builione
Christopher William Burns
Heather Hanson Bushong
John W. Bustard
Colleen Lynn Caden
Craig Patrick Caggiano
Joseph Albert Calascibetta
James E. Canning
John Anthony Canton
Matthew L. Cantor
Matthew Wright Carlin
Heather Suzanne Carlyle
Charles Eugene Carpenter
Chivonne Danielle Cassar

Michael Angelo Castelli
Jai K. Chandrasekhar
Nyaguthii Chege
Konstantin Chelney
Eric W. Chen
Robert Mims Chesney
Steven Richard Chiodini
Miranda S. Chiu
Cathleen J. Cinella
Karen Edelman Clarke
Jason A. Cohen
Jeffrey Lawrence Cohen
Jennifer Wendy Cohen
Jessica Newill Cohen
Lori Lynn Cohen
Neil Cohen
Leonard M. Cole
Matthew John Coleman
Kimberly Anne Conyers
Carrie Beth Corcoran
Cristina Corona
James Roland Costo
Adam Barret Cox
Renee L. Crean
Andrea Elise Croll-Freeman
Don W. Cruse, Jr.
Sergio Otto Cucci
Karen M. Cullen
Alan Roger Dalsass
John Vincent D’amico
Bret J. Danow
Benjamin Darche
Alice Crenshaw Davenport
Gabriella A. Davi
Ronald Dayan
Barbara J. Deakin
Kurt John Decko
Nancy Carina Defferrire
Michael Emanuel Delarco
Gregory J. Dell
Erik Martin Depaula
Sylvia E. Di Pietro
Joanna A. Diakos
Kelly Spencer Diemand
David Donahue
Ryan Donihue
Joshua Dorchak
Michael Charles Dorf
Alexander Dyner
Deborah E. Edelman
William Hallett Efro
Michael Einbinde
Christopher Eliopulo
Robert Scott Este
Kevin Estime
Christopher Clement

Fairchild
Allison R. Farina
Peter Joseph Fazio
Scott Brian Feldma
Ryan Scott Ferbe
Jenny Erica Fielding
Jon Gary Finkelstein
Michael A. Fisher
Michelle L. Fivel

Peter Gustaf Flagel
Vincent Joseph Flanagan
Adam Elias Fleisher
Jeffrey S. Folger
Kathleen Dorothy Fong
Alejandro Antonio Forte
Michael Eric Fox
Theresa Ann Fox
Dan R. Free
Marjorie Jane Friday
Darren Morris Fried
Barry J. Friedberg
Israel Friedman
Christine A. Gagliano
Brett Peter Garver
Maryann Gatto
Alicia A. Gaudio
Martin C. Geagan
Benjamin Charles Gesing
Karlo Giannascoli
Sofia Giatrakos
Dennis Hartley Gilman
Adam Miles Givertz
Steven C. Glanz
James C. Glavin
Nathan Aaron Goldberg
Maksim Goldman
Dana Michele Goldsmith
Barney Simeon Goldstein
Raisa Lvovna Gorelik-

Liberman
Chris Stuart Gottlieb
Nandakumar Govindaswamy
Donald Duncan Graham
Heather Lynn. Gray
Harley Stephen Greenspoon
Steven Phillip Grodensky
Jeffrey E. Gross
Nikol Ann Gruning
Paul Christopher Gunther
Tal Gutstaut
John Alan Guzman
Caitlin Joan Halligan
Jennifer Beth Handler
Carolyn Lee Hann
Marie T. Hardart
Matthew Scott Harper
Daniel Joseph Harrigan
Jolene Harvey
Julie B. Hascoe
Ruth Hay
Peter Scott Hendrixson
Viktor J. Hess
Claude Michael Higgins
James Oleg Hmelnitsky
Christopher D. Hoffman
Sofia Hoglund
Gail Elizabeth Horwitz
Chris Huck
Brian Christopher Hutchings
Hans Su-Han Hwang
Kevin Bruce Hylton
Liberatore John Iannarone
Miyako Ikuta
Fernando Gabriel Irazu
Joshua B. Irwin
Atif Islam
Dinara Izmaylova
Liora Jacobi
Kevin Daniel Jaffe
Jaipat Singh Jain
Keith Christopher Jaret
Katherine Denise Johnson
Anthony Cameron Johnstone
Erlyne Josma
Jason Jurgens
Jeffrey H. Kagan
Sandip Kakar
Denny C. Kalenzaga

Dana Silber McMahon
James Franklyn McMullin
Elizabeth D. Meacham
Christine Meding
William Charles Meehan
Nancy Lynn Mehlman
Shayne Lisa Melchin
Sharon Faye Merchant
Karen B. Meredith
Christopher Scott Milito
Adam Seth Miller
Jonathan Alan Minkoff
Ellis Michael Mishulovich
Carol Mc Kanna Mitchell
Usman Mohammad
Marcello Michael Mollo
John Robert Moore
Heather Lauren Moosnick
Neil Michael Moses
Yara Mouded
Joshua A. Mullin
Jaasi J. Munanka
Patrick Joseph Murray
Ruth Sandra Myers
Jonathan Naimark
Maxine Kinve Nakamura
David L. Natter
Kristina Lindsey Needham
Ian Ross Nelson
Sarah Abigail Nelson
Tony Phu Ngo
Shabnam Noghrey
Letti Emily Berriman Noonan
Christian Collins Nugent
Cristin Jane O’Callahan
Christine Marie O’Reilly
Emily Rachel Oami
Karen A. O’Connor
Michael Okaty
Jason A. Okazaki
Jason Michael Okun
Jon Olefson
Paul Tadeusz Olszowka
David W. Oppenheim
Nancy Ordoukhanian
Maria Orecchio
Susan V. Orna
Mathias R. Overlack
Laura Marie Owens
Victor Owusu
Albert D. Pailet
Sony John Parapatt
Leigh Bartholomew Paris
William Parra
Corinne Enid Pascariu
Elita Vechin Pastorelo
Harsit Panu Patel
Sneha M. Patel
Tanja Pejovic
Charles G. Penner
Scott Cristofer Perez
Brett Scoll Perryman
Pamela Phuong Nguyen Phan
Faun Marie Phillipson
Annmarie Stephanie Picone
Joseph Patrick Pieroni
Lydie Nadia Pierre-louis
Evan Pilchik
Dmitry Pilipis
Elvira Pinkhasova
Appolo Pitton
Christopher Travis Poggi
Emily Alexandra Poler
Kira L. Polner
Antonious Lamar Kirk Porch
Constantine Dean Pourakis
Jason Young Pratt
David Wallace Prince
James S. Pudick

Linda Tae-ryung Kang
Max  Karpel
Anna Karpman
Stuart Kennedy Kauffman
Kim Denise Kedeshian
William J. Kelly
Rym Khalireh
Ae Kyung Kim
Ashley H. Kim
Chan Kim
Sion Kim
Young Joon Kim
Karen Rabbit King
Maura A. King
Yvenne Mimi King
Dean Kino
Tavi Nimrod Kirstein
Christopher Jules Klatell
Sean Colvin Knowles
Mark A. Koenig
Linda H. Kolodny
Mark E. Korn
Sarah Gabrielle Koss
Angelique Anastasia 

Kournetas
Tan Yuan Kueh
Li-Pai-Chia Kuo
Aina Lakis
Andrew L. Lambert
Ivy Joan Lapides
Diana Hariton Laskaris
Arnaud Lasseron
Veronica Lavalle
Fernando Manuel Leal
Barry Michael Lebovits
Jaewon Lee
Jooyoung Lee
Sang Joon Lee
Spencer Austin Lehv
Brett Ryan Leitner
Ajay Bhaskar Lele
Robert Justin Lemons
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Jeffrey David Levenberg
Faith Erin Levine
Ron Leviner
Bruce F. Levitz
George T. Lewis
Erez Liebermann
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Robin Anne Linsermayer
Cynthia Renee Litman
Anne Locksley
Joseph Charles Loparrino
Karin J. Lundell
Mari Maemoto
Dora Helena Salles Mahler
James Constantine Mallios
Marc Bryan Malone
Cortney Marcus
Jason Andrew Markham
Gerard Michael Marrone
Christian Bryan Martin
Christine Miller Martin
John Christopher Martin
Dina Meira Maslow
Todd Anthony Matras
Michael James Mauro
Nicole Suzanne Mauskopf
A. Edward Mayfield
Celena Rosa Mayo
Daniel Mayo
Martin J. McClain
William Charles McCulloh
James Spencer McDonald
Daniel Kevin McDonough
Mary E. McEachern
Rhonda Virginia McFarlane
Marc Orrin McKenzie
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Duncan Niall Quinn-Smith
Ruslan Rabinovich
Andrew H. Rabinowitz
Steven Michael Raffaele
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Daniel Keith Redman
Stephen Reich
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John Edward Reisinger
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Lee Renzin
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Richards
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Edwin D. Robertson
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Shira R. Rosenblatt
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Jeremy Scott Roth
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Brian Edward Samuels
George Franklin Sanderson
Lizabeth Furman Sandler
Andrew Sanoor
Michael J. Santana
Laurie A. Santelli
Ank A. Santens
Stephanie Santry
Gabriella Sarnoff
Margaret Lockwood 

Satterthwaite
Saliann Scarpulla
Michael Steven Schachter
Elliot L. Schaeffer
Jennifer Mary Schense
Margot Penfold Schoenborn
Harlan Robin Schreiber
Samantha L. Schrieber
Beth Ann Schultz
Gershon Seiferas
Myla Lynne Serlin
Rosa Ernestina Serpico
Omar A. Shaikh
Howard D. Shatz
Jenny Jaclyn Sherman
Susannah Jean Shin
Aleksey Shlivko
Justin Vaun Shur
James Gabor Silk
Matthew Robert Silver
Bradley Forrest Silverman
Thomas Carl Sima
Amit Singh
Pradeep Singla
Sholom Sittner
Jesse Luke Snyder
Andrew Keith Solow
Jill Robyn Sperber
Elizabeth Rachel Spevack
Nancy Kaymar Stafford
Brian Keith Stahl
Nathan Henry Stearns
Donald J. Steelman

Melinda Beth Stege
Laura Steiner
Patricia R. Stembridge
Eric Bradley Stern
Dusan S. Stojkovic
Laurie Stride
Mayur Subbarao
Darren T. Suelto
Hannah Kate Sullivan
Eric Matthew Swedenburg
William Benjamin Tabler
Monika A. Tashman
Alan Jeffrey Tauber
Andrew Emanuel Tauber
Michelle Hadas Thaler
David Scott Thomas
Norma Avril Tinubu
Paul Gaspar Tiranno
Steven Phillip Toboroff
Edward Anh Tran
Robert Matthew Travisano
Jany Tsai
Delton Lee Vandever
Jessica Frances Vasquez
Niko Veilleux
Gina M. Venezia
George Edward Victori, Jr.
Paul M. Villanueva
Anna Maria Vistica
Bryan Jason Vogel
George A. Vomvolakis
William T. Vuk
Sarah Ann Wadelton
Joseph Walsh
Adam Scott Waxer
David Weber
Charles Henry Weilamann
Scott A. Weinberg
Joanna Rachel Weiner
Amy R. Weinstein
Daniel M. Weir
Steven M. Weitzman
Lewis Jonathan Wertheim
Brigitte Martin White
Karline Nichole Wilson
Julie Noel Winarski
Michael Stephen Winograd
Kenneth Michael Wolff
Erika Leah Wood
Gregory Howard Woods
Andrew C. Wu
Anne Therese Wynne
Ernest Yakob
Jia Yan
Lana Yang
Stacie L. Yates
Monica Youngna Youn
Jason Paul Young
Peter K. Yu
Albert Philip Zakes
Stanislav Zavmarenvo
Tricia Marie Zenobio
Barbara Susanne Zicherman

SECOND DISTRICT
Aimee M. Adler
Theodore Andrew Bechtold
Michael Petros Beys
Anne P. Bodley
Ann Marie Cammett
Shazia Chaudhri
Paul A. Chin
Stephane Marie Clare
Jennifer R. Culbert
Joseph D’alessandro
Dustin John Dente
Albert Z. Feinstein
Joy Kanwar
Roshana Karki

Lawrence H. Katz
Kari Richard Kish
David Klug
Robyn Jacqueline Leader
Michele Renee Lindsey
Meghan Patricia Mccarthy
Carter Anne McGowan
Richard Munroe
Denise C. Ocasio
Maria Lizabeth Pardo
Patrick Lee Parker
Maria Patelis
Wendy C. Pelle Beer
Sigele Dawn Porter
Sandhya Susan Reju
Nicholas Yunis Reynolds
Dennis Joseph Ring
Christopher Rittinger
Paul Rodriguez
Warren Mark Schwartz
Alex Shlivko
Jennifer Lee Sipress
Robert David Sloane
Stephen V.M. Springle
Wilfred St. Felix
Philip S. Straniere
John B. Swift
Monika Tashman
Suzanne M. Tomatore
George Tsang
Diana Elizabeth Valentin 

Gileno
Isabel J. Wacker

THIRD DISTRICT
Edward Aluch
Kim C. Anderson
Tara Angelo
Lori P. Antolick
Sarah M. Biscone
Brian M. Bouyea
David M. Brickner
Tara L. Brower
Dorothy Parr Bruno
Laura Marie Bulatao
Todd C. Burnham
John W. Camp
Craig Albert Cecchini
Justina R. Cintron
Mary Geraldine Collins Finn
Edward M. Connell
Scott T. Decker
Shannon L. DeMaranville
Eileen G. Deming
Margaret E. Donnelly
Matthew R. Dunn
D. Andrew Edwards
Megan Aileen Fairlie
Nancy Lynn Ferrini
G. Chris Gleason
Tsvi J. Gold
Kristen A. Goussous
Heather Harp
Kevin C. Harp
Stephanie A. Henry
Justin D. Herzog
Rosemarie Hewig
Jeffery E. Hines
Mark L. Kemler
Matthew J. Koenig
Sonia L. Kruppenbacher
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David J. Levy
Yiguan Li
Brian S. Lyda
Lara M. Magliato
Sheila E. McDonough
Meredith R. Miller
Margaret M. Moran

Caroline M. Westover
Anne M. Zielenski

SIXTH DISTRICT
Christopher J. Allen
Thomas Tracy Aquilla
Jennifer M. Basic
Francisco P. Berry
Andrew V. Bodewes
Jason M. Carlton
James E. Corl
Peter J. DeWind
Leslie F. Jones
Paul A. Konstanty
Mary Jane Murphy
Brian Seachrist
Andrea Settanni
Sara Evelyn Stapleton
Lori Electra Stewart
Stacee S. Vaikness

SEVENTH DISTRICT
Douglas A. Bass
Thomas M. Blair
Scott R. Boesel
Craig M. Bryson
Kevin T. Burns
Kathia M. Casion
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Alice Young Choi
William R. DeCoste
Patricia L. Dziuba
Susan M. Faust
Robert B. Furr
Patricia A. Gibbons
Melissa L. Gray
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Susanne C. Heubel
Douglas R. Hilfiker
Christian J. Kennedy
Dietrich King
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Timothy R. Krogh
Christopher T. Krutell
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Sarah Snyder Merkel
Kathleen Perrault
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Michael A. Sciortino
Patrick J. Simpson
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Kimberly A. Steele
James R. Vogel

EIGHTH DISTRICT
George Adamson
James Auricchio
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Mary Catherine L. Boling
Christine V. Campbell
Irene Chiu
Rebecca A. Ciarrocca
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Kerry M. Diggin
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Nabil Hakim
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Charles Robert Olsen
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Louis P. Renzi
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Jeremy M. Smith
Richard V. Stewart
Deborah C. Sturm
Tonia L. Summer
Gerard Van Loan
Kirk T. Van Tassell
John M. Walters
Christopher J. Watt
Michael J. West
Nancy L. Williams
Shawn W. Yerdon

FOURTH DISTRICT
Robert E. Abdella
Michael Jay Altieri
Christine G. Berry
Chad Brown
Mandy M. Carrigan
Tatiana N. Coffinger
John Delong
Stefanie R. Dilallo
Jason A. Frament
Richard A. Fuerst
Matthew Fitzgerald Fuller
Jane Sarah Garland
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Barbara S. Hancock
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Carol H. Newhouse
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FIFTH DISTRICT
Joseph M. Barry
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Andrew D. Kelsey
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Matthew R. Neuman
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Christa J. Richer
Robert D. Scolaro
Brian J. Smith
Michael E. Walsh
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Gregory C. Lehmann
Dana Lundberg
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Katrine A. Beck
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Joy S. Goudie
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Denise A. Sullivan
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Kathleen V. Wells
Jeffrey M. Winkler

Matthew Steven Wolfberg
Quingwen Xu
Bonnie A. Yoon

TENTH DISTRICT
Ngozi Rosaline Asonye
Jason Michael Barbara
Jason M. Berkowitz
Dafna Bibas
Douglas J. Bilotti
Joshua P. Blumberg
Valerie Anne Burg
Danielle Justine Butler
William Patrick Caffrey
James M. Cammarasana
Rebecca Stack Campbell
Karen K. Campisi
Charles Joseph Campo
Leigh Ellen Carroll
Rachel L. Cherny
Robert J. Cippitelli
Naomi Bluth Cohen
Jennifer R. Coleman
Charles G. Cook
Margaret M. Crowley
Toby Nathan Curto
Gregory Michael D’amico
Rommel Daniel
Dustin Dente
James Finbar Desmond
Brian Christopher Doyle
Anthony J. Dushaj
Barbara Sue Falcone
John Casey Farrell
Richard S. Feinsilver
Gregory H. Fess
Martin Finnegan
Dana Gioe Focarile
Christina Maria Fry
Jennifer H. Ganz
Margot J. Garant
Erez Glambosky
Cindy Greenstein
Peter H. Griesch
William Patrick Hassett
Craig Ryan Hayes
Jay M. Hohenberger
James Hurley
Melanie Anne Irise
Michael Richard Janes
Sarumathi Jayaraman
Cheehoon Jun
Elizabeth S. Kase
Thomas Dixon Kelliher
Christian Donald Killoran
Elizabeth Ann Lauriello
Jeffrey Alan Learn
Christine Diane Lindwall
Emmanuel Alphee Lubin
Peter P. Maiorino
Maria T. Maloney
Kenneth J. Manney
Jennifer Lynn Marino
Wayne Thomas Marshall
Robert Martian
Alexander Jack George May
Kristin Marie May
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Mayard
Brian T. McCarthy
Helene V. Mcclure
Joseph Patrick Mcgurk
Melinda Helen McSherry
Ann Marie Menna
Eileen A. Morgan
Seth Lawrence Morgulas
Todd William Morrow
Judy Moses
Alison Joy Napolitano

Rehan Nazrali
Jordan Scott Neumann
Gerard E. O’Connor
Adam M. Oshrin
Nicole A. Palumbo
Christina R. Papadopoulos
Hyun Jong Park
Ellen Marie Petrillo
Karen Pismeny
Barbara Marie Prignano
Tracie Razzagone
Heather Leigh Reulbach
Marianne E. Roche
Jamie Rosner
Brian Scott Schlosser
Tara Michele Seligman
Wanda L. Selinger
Praveer Sevak
Darren Edward Sheehan
Richard Michael Sheridan
David M. Shumer
Matthew Philip Siben
Jonathan David Silverstein
David A. Sloane
Anita Claire Snyder
Monte E. Sokol
Jonathan Lionel Stein
Marshall M. Stern
Matthew Robert Straus
Adam Matthew Suits
Muzzio Tallini
Lisa M. Taranto
Jaksha Christopher Tomic
Benjamin Joseph Truncale, Jr.
Jeanne Marie Valentine
Christopher Michael

Valentino
Sarah Cebi Varghese
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Wagenbrenner
Charles Vincent Weitman
Carolyn B. Wiener
Patrick F. Young
Joann M. Zappa
Ronald Scott Zimmer

ELEVENTH DISTRICT
Steven G. Akian
Michelle Juliette Auletta
Joel P. Berger
Ken-hao Chang
Chaya G. Davis
Raymond A. Dunn
Michael J. Eagan
Janet Olusola Fashakin
Donald Frazier
Anieska Josefina Garcia
Michael Vincent Girace
Robert B. Greenberg
John Daniel Harrington
Morteza Seyed Hosseinipour
Jennifer J. Housen
Dovie Yoana King
Eric T. Krejci
Thomas Kwiatkowski
Fang Liu
Peter Christopher Lomtevas
Joshua D. Martin
Brian S. McGrath
Jorge E. Mena
Ilana Ester Mitzner
Diane Nardi
Leopold Raic
Elena Razis
Michael Warren Reich
Helen Marie Reilly
Jeffrey Schwartz
John Tae Jung Shin
Zachary David Smith

Linda J. Birkenfeld
Ralph George Bittelari
Andreas Bittler
Megan Blamble
Iriana Blitshtein
Andrea Kai Blount
Doris Eitel Boehling
Diane Zuo-Min Boggess
William M. Bond
Angel Bonney
Aruna Boppana
David Michael Bornstein
Benjamin Borsodi
Bo M. Boson
Juan C. Botero
Nancy Boudreau
Celine Bourjolay
Peter Bouzalas
Michelle Yvonne Bowen
Frederic Brassard
Laura Spencer Brennan
Anne Kimble Brown
Colin Morton Brown
Beau W. Buffler
Davyd T. Bullock
Paul Michael Buono
Laurence Burger
Melanie R. Burkes
Clare Burns
Vanessa Buta
David John Butler
Maria Buzdugan
Steve D. Byoun
Lauren T. Byrne
Christopher Cabalu
Althea Campbell
Anthony Thomas Candella
Charles E. Cantine
Richard A. Capogrosso
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Michael William Cartelli
David J. Casella
Natalia Cavaliere
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Su-yung Chae
May Yuen Chan
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Joon Young Chang
Raphael Chantelot
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Kasey A. Chappelle
Dafei Chen
Emily S. Chen
Heng-Wei Chen
Jiwen Chen
Lixin Chen
Stephen Chen
Wei Min Cheng
David  Chernos
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Chin Cheung
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Samuel Syunghyub Chi
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Sang Chae Choi
Wen Kwan Chow
Te-Fang Chu
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Chinyere Chukwu
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Stacy H. Chuong
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Jeffrey A. Cohen
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Dina Suzanne Staple
Lisa Verdino
S. Jonathan Vine
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Terrence Joseph Worms
Liu Yu

TWELFTH DISTRICT
Hae Jin Chun
Alicea Elloras
Melinda Caitlin Fenhagen
Mini S. Haque
Kathleen Ann Hesselback
Vincent Andre Keeton
Sarah Lockwood Marchesi
Christopher Wayne McClure
Brione B. Pattison
Khari Peter Prescod
Jennifer Jesusa Ramos
Jena Rizzo
Maria A. Sguera-Ryan
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OUT-OF-STATE
Kevork Adanas
Emmanuel Adda
Andrea Beth Adelman
Alaba Adio
Wilberforce E. Aguele
Lillian Ajayi
Olushola M. Akere
Edward J. Albowicz
Ainaqul Zhalgasbaevna

Alimanova
Michael J. Allemeier
Howard K. Alperin
Jeffrey Mark Anapolsky
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Martin Andre
Pacek Aneta
Francine Falcier Antell
Yaa Agyepomaa Apori
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Yasushi Asami
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Nicole M. Baummer
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Christine Bell
Karyna Bello
Stephen Mark Bennett
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Beth Susan Bergman
Marc E. Berkemeier
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Grazia Romano Di Vincenzo
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Tamara Frazier
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Saira Khan
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Nicholas S. Klissas
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Yeon-keum Ko
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What then are the legitimate uses of
footnotes in a brief? They can convey
information that is dense and dull, but
essential.18 They can explicate sub-
tleties in an argument, while leaving
its core unobstructed.19

They can also be fun.20 Appellate
writing is a solitary occupation, and
the prospective audience for its prod-
uct is distressingly small. It is a craft
with rigid conventions that require the
exercise of restraint and precision. If
not abused, the footnote can be a pleas-
ant relief for writer and reader alike.
As with a distinctive spice, the use of
footnotes should be sparing, but not
forbidden.21

PAUL F. MCALOON is a solo practitioner in
New York whose primary concentration is
in civil appeals.22 He is a graduate of Trin-
ity College and received his J.D. from Co-
lumbia University School of Law.

1. Context is everything. Although the content
of footnotes often soars intellectually, their
placement and name connote baseness, a
closeness to the ground, a position and
body part often denigrated. Would they not
be accorded far greater respect if they were
placed above the text and referred to as su-
perscript? Cf. Price et al., Effective Legal
Research § 10.6 [Headnote or syllabus] at
143 (Little, Brown and Co. 4th Ed. 1979).

2. Ironically, due to the layout used in this
publication, what would otherwise be foot-
notes have the appearance of endnotes.

3. The Fourth Department sits in Buffalo,
often referred to as the Blizzard Capital of
the United States. Like the footnote, Buffalo
has been much maligned. The city was host
to the 1901 Pan-American Exposition
which was marred by the assassination of
President William McKinley by Leon Czol-
gosz, an anarchist, on September 6, 1901.
While it still snows too much in Buffalo,
the city is the proud home of the Buffalo
Bills, Buffalo chicken wings, the second
largest historic district in America, and five
buildings designed by Frank Lloyd Wright.

4. 22 N.Y.C.R.R. §§ 1000.4(f)(2), 1000.4(f)(6)
both state, “A brief shall contain no foot-
notes.”

5. Filed February 26, 1997, effective March 1,
1997.

6. November 18, 1992: Treichler v. Niagara-
Wheatfield Central School District, 184
A.D.2d 1, 590 N.Y.S.2d 954 (4th Dep’t 1992).

Recently, I learned the bad news
that the Appellate Division,
Fourth Department3 has adopted

not one, but two rules barring the use of
footnotes in briefs.4 Although these rules
have been in effect for more than three
years,5 other departments have not fol-
lowed the trail blazed in Buffalo. I speak
out here in the hope that none will.

The Fourth Department was not al-
ways so hostile to footnotes, making
use of them in its own decisions from
time6 to time,7 and once citing a Court
of Appeals footnote as authority for a
ruling of its own.8 The court even con-
sidered an argument, albeit unfavor-
ably, that had been raised by an appel-
lant in a footnote.9 It may be that the
court’s new policy reflects typographi-
cal considerations rather than philo-
sophical or aesthetic ones,10 but what-
ever the reason, the consequences are
regrettable.

Among writers in all fields, atti-
tudes toward footnotes are mixed. The
device has been much maligned,11 but
it also has strong advocates.12 Foot-
notes are essential in works of histori-
cal scholarship,13 and they even appear
occasionally in works of fiction.14

Ahab’s obsessions, or at least those of
his creator, could not be contained
within the body of the text, but gave
rise to multiple footnotes.15

Still, even some who use footnotes
successfully are ambivalent about
them. J.D. Salinger footnoted several of
his stories, but referred to the device
as an “aesthetic evil.”16 There is no
greater display of footnotes as an art
form than Edward Gibbon’s History of
the Decline and Fall of the Roman Empire,
but Gibbon had intended that all of his
notes be at the end of the multi-volume
work, and he regretted the prominence
they received by being moved to the
bottom of the pages where they ap-
peared.17
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7. March 11, 1994: Davidson Pipe Supply Co.,
Inc. v. Wyoming County Industrial Develop-
ment Agency, 196 A.D.2d 240, 609 N.Y.S.2d
982 (4th Dep’t 1994).

8. Tyler v. Oaks, 231 A.D.2d 966, 648 N.Y.S.2d
392 (4th Dep’t 1996) citing Watergate II
Apartments v. Buffalo Sewer Authority, 46
N.Y.2d 52, 57, fn. 1, 412 N.Y.S.2d 821, 823,
fn. 1 (1978).

9. People v. Le, 226 A.D.2d 1108, 642 N.Y.S.2d
828 (4th Dep’t 1996).
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