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athered amongst the pines of
G Saratoga in September, the
Executive Committee contem-
plated the numerous issues affecting
the profession. The question before

the committee: Of all these concerns,
what legislative actions need our As-

PRESIDENT'S

them, as well as to give them the opportu-
nity of actively working with legal aid or-
ganizations.

- George S. Van Schaik, Chair
1948 report of Committee on
Legal Aid

Taking this approach, the Associa-

sociation’s priority attention? With-
out hesitation, a chorus of voices
identified the assigned counsel crisis
and legal services funding. There
was no doubt that obtaining up-to-
date counsel rates for indigent defen-
dants and regularized legal services
funding should be among the mat-
ters for our intensive advocacy.

In future messages, I will discuss
what will no doubt be another leg-
islative priority for us this year, the
counter to the assault on the tort sys-
tem at the federal and state level. For
this message, however, let us take a
look at our history in the fight for

tion called on law schools to provide
instruction in poverty law issues and
involve students in such programs.
Additional resolutions that year reaf-
firmed the Association’s work with
local bars to assure that the poor
have a source of prompt and compe-
tent legal help in each county.

[T1he best, the strongest and the most ef-
fective volunteer efforts have evolved at a
local level, when the local bar, paid legal
services staff and the local judiciary have
come together cooperatively to address the
local need and to tailor a local solution.

- Justin L. Vigdor, Chair
1989 report of Special Committee

legal services.

There is no cause closer to the
hearts of bench and bar than assur-
ing access to justice. It has been a
matter of concern and action
throughout the pages of our history.

Any state of society or any system of government which does
not look to the enforcement of law and the protection of rights
for the poor and weak and friendless is wanting in the key-
stone of the arch upon which a stable society and government
rests. Where this essential is lacking you shake the faith of the
people in government and bring in question the fundamental
fairness of our institutions.

- Robert Grier Monroe, Chair
1919 report of Committee on Legal Aid Societies

This initiative was much more than a statement of
principle. The Association was working with local bars
to survey legal needs and availability of counsel for the
indigent; it was pressing for establishment of legal aid
programs, notably in the more populated areas; it was
urging bar associations to support such programs and
provide assistance in smaller communities. Our legal
aid committee pointed out that legal services to the poor
cannot be pursued efficiently without organization and
without the experience and expertise of attorneys
whose primary duty focuses on poverty law.

1t is highly desirable that the young lawyers, as they come out
of law school or while they are in law school, shall have some
concept of what is being done in this field so as to interest

LORRAINE POWER THARP

Priorities for the
Profession

to Review Proposed Plan for
Mandatory Pro Bono Service

Commenting on the proposal of a
committee appointed by the Chief
Judge that recommended a mini-
mum 40-hour biennial requirement
of qualifying pro bono service, the
Vigdor committee not only took the position that such
service should be voluntary but presented a 20-point
plan of concrete actions to increase the New York bar’s
pro bono work. Upon House of Delegates approval, the
Association immediately undertook implementation of
the plan, which placed an emphasis on public-private
partnerships and involvement by state and local bar as-
sociations, members of the bench and bar, legal educa-
tors and law students, and the community. Citing this
constructive approach, the Chief Judge did not proceed
with mandatory pro bono.

[T]he public-private partnership of dedicated and involved
voluntary attorneys complementing staff attorneys in assur-
ing that counsel is available for those in need . . . is the ele-
ment that I believe has enabled us to do as much as we have
in the face of enormous challenges of funding cutbacks and
restrictions while caseloads grew in number and complexity.

- Lorraine Power Tharp, President
October 25, 2002 remarks
Chief Judge’s Pro Bono Convocation

Lorraine Power Tharp can be reached at Whiteman
Osterman & Hanna, One Commerce Plaza, Albany New
York 12260, or by e-mail at Iptharp@woh.com.
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PRESIDENT'S MESSAGE

This retrospective offers us several important lessons
- some heartening, some disappointing. A review of the
evolution of the assigned counsel program tells a simi-
lar story. We have remained committed to our ethical re-
sponsibilities to assist in making legal counsel avail-
able.! We have remained, as the communications gurus
stress, “on message” that to be effective and in light of
the daily burdens on practitioners, this service should
be voluntary in nature, supplementing staffed pro-
grams. We have underscored that access to legal ser-
vices must be society’s concern - it is a matter of doing
justice and a matter of maintaining and building public
confidence in the legal process. We have expanded our
outreach to actively involve all elements of the profes-
sion as well as social service and community groups,
and we have built and nurtured public-private alliances.
We also have devoted increased resources of the Associ-
ation, providing staff assistance plus forums to educate,
to exchange information, and to work together, identi-
fying ways in which individual attorneys, bar associa-
tions, law offices and others can foster pro bono service.
We have kept this at the forefront of our discussions
with lawmakers and the media. This torch has been
passed from president to president in the ensuing years.

And in so doing, we have made progress in the de-
velopment of programs statewide and in public under-
standing that this is a societal issue, not a matter to be
shouldered in service or financially solely by the legal
profession. Despite all these efforts, there is a cloud of
disappointment that the legal services programs so care-
fully forged remain in jeopardy with the nebulous state
of government funding. Despite these actions, we must
do more to bring these points home and to secure ade-
quate and regularized sources of funding. Likewise, we
will continue to develop ways to facilitate supplemen-
tary volunteer service.

As I pointed out to the Pro Bono Convocation partic-
ipants, even during the strong fiscal climate of the past
decade, persons living in poverty in the state increased
from 13% to 14.6% — to 2.7 million New Yorkers, includ-
ing 535,935 families.? The current economic downturn
clearly is resulting in more problems and more cases of
legal need. That we are not alone in feeling the effects of
these fiscal problems is not sufficient reason to slacken
our stride. It is not a source of comfort to those in need
of legal help.

We are at a critical juncture that requires careful di-
rection but decisive steps. In discussions at the Pro Bono
Convocation and in meetings with bar leaders, govern-
ment officials and others, I have made the following
points:

* The State Bar Association will pursue access to jus-
tice with concrete actions. These are steps most effec-
tively taken in sync, and we welcome collaboration
statewide and locally, by organizations and individuals.

* We are strengthening our legislative advocacy and
our media and public communications to raise our voice
above the crowd. As I indicated, assuring availability of
legal counsel in criminal and civil matters is a priority,
and we will be developing outreach strategies specific
to these issues that involve multi-pronged communica-
tions, statewide and on a grassroots basis, by our Asso-
ciation leaders and members. These strategies will be fo-
cused on lawmakers, the media and other public
venues. We aim to depict the human face of these needs
and the human cost of not taking action. We invite co-
operative efforts on this front.

¢ The series of convocations by the Unified Court
System is intended, as stated, to bring together the best
thinking to design a statewide pro bono system. These
forums are being held in four locations across the state.
Gaining information on the diverse conditions and
needs in the state and factoring these into any proposals
are essential.

* Any such plans should preserve and expand on the
positive partnerships created over the years and con-
tinue to seek the input and involvement of bar associa-
tions in education, outreach, and devising plans for as-
suring access to justice. Tapping the practical experience
and input of the lawyer out in the field is critical to an
effective legal services initiatives that effectively in-
volves the bar and takes into consideration the demands
placed upon members of the profession today.

And I made one more point. We as an Association
will be there, chipping away at this boulder of govern-
ment funding that frustrates the goal of meeting today’s
legal needs of New York’s poor and of truly fulfilling so-
ciety’s responsibility.

On the television news the other evening, an activist
was photographed telling the crowd to spread the word
for her cause, by informing lawmakers, meeting with re-
porters, submitting op-ed pieces and letters to editor,
participating in talk shows, speaking out in the commu-
nity, and giving examples of the need at hand. We will
be doing that on behalf the Association. Consider this
message as my bullhorn to do likewise. Please share
your experience and counsel with me in moving for-
ward. Your involvement will make a difference.

1. The Lawyer’s Code of Professional Responsibility, Canon
2, EC 2-25.

2. Deepti Hajela,. Number of State’s Poor Rose in 1990s, Times
Union (Albany, NY) June 2, 2002 at Dé6.
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Writing Clinic

Rhetoric Is Part
Of the Lawyer’s Craft

By SusaN McCLOSKEY

best, rhetorical devices seem merely decorative,

the verbal equivalent of colorful jimmies sprin-
kled over the plain vanilla of one’s prose. At worst,
rhetorical describes the unscrupulous methods of an ad-
versary who manipulates words to obscure the hollow-
ness of his argument.

That rhetoric is most often modified by adjectives
such as mere, overheated, and political does nothing to re-
habilitate its image. For most lawyers, it says everything
about rhetoric that its best-known figure is the rhetorical
question — something that looks like a question and
sounds like a question, but isn’t really a question.
What's the use of that?

Such skepticism is puzzling, because rhetoric is es-
sential to the practice of law. It is the art of using lan-
guage to move your readers in the direction you want
them to go. Seldom can you simply write Do this or Stop
doing that and expect your wish to be carried out. Far
more often, you achieve your ends by changing your
readers’ minds or moving their hearts. Rhetoric supplies
the means. When you convince a judge to rule favorably
on your motion, persuade an unreasonable client to
enter a reasonable agreement, gain a patent for an in-
ventor, or dissuade a colleague from an ethically ques-
tionable act, you perform a rhetorician’s tasks.

Rhetoric has a bad reputation among lawyers. At

You use the verbal means at your disposal to make a
persuasive case, appeal to your reader’s interests, and
express your key points vividly. The question for
lawyers, then, is not whether to use rhetoric, but how to
use it well.

Risky Rhetoric

That said, it’s true that some rhetorical devices war-
rant your healthy skepticism. They deserve careful han-
dling — or no handling at all. For instance, the hyperbole
familiar to us from advertisements and the speech of
teenagers is best avoided in legal documents, because
exaggeration can undermine a reader’s confidence in
the writer. An on-the-job mishap that causes your client
to miss a week’s work probably doesn’t qualify as a [ife-
threatening injury. Making much of little is a bad idea,
but so is making little of much. If a plaintiff has indeed

sustained a life-threatening injury, it won’t do for defen-
dant’s counsel to dismiss it as a temporary indisposition.
Other devices, such as irony, are risky because they
are open to misconstruction. If your opponent makes a
claim that you regard as absurd, it may be tempting to
slide tongue into cheek and praise his sagacity or the
rapier-like keenness of his wit. But it is better to resist
the temptation and instead do the work of demonstrat-
ing the absurdity. Remember that when the master iro-
nist Jonathan Swift suggested in A Modest Proposal that
famine in Ireland could be prevented by eating Irish
children, some of his readers took him seriously.

Emphatic Devices

The rhetorical devices of greatest use to legal writers
are those that enable you to focus your reader’s atten-
tion. Just like you, your readers are busy people, prone
to distraction. Given a reason to read inattentively, or to
stop reading altogether, many will seize it. Even in the
ideal legal document, where every point is essential to
your argument or analysis, some points are more essen-
tial than others. Your readers need to know which they
are. Your challenge is to emphasize them without dis-
rupting your reader’s progress through the document.

Typographic emphasis Many legal writers try to
meet this challenge by exploiting the typographic re-
sources of their word-processing programs. Halfway
through a document, they will present the reader, who
has been attentively reading words in 12-point Times
Roman, with a passage TYPED IN CAPITAL LETTERS AND LIT-
TERED WITH UNDERLININGS, BOLD-FACINGS, AND ITALICS. A

SuSAN McCLOSKEY is the president of
McCloskey Writing Consultants in
Verbank, N.Y. Her firm offers writing
seminars and writing and editorial
services to law firms and corporate

| law departments nationwide. She re-
ceived her Ph.D. from Princeton Uni-
versity and was a tenured professor of
English literature at Vassar College.
Her e-mail address is <info@mccloskey-writing.com>.
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little of this excitement goes a long way. When an ex-
tended passage such as this — a whole paragraph or
more — elbows itself onto the page, most readers step
out of its way, skipping the very words that the writer
wished most urgently to call to their attention. The pas-
sage looks like shouting, and the effort of reading it
seems unlikely to yield a commensurate reward.

The best way to conquer the typographic habit is to
go cold turkey. Commit yourself to producing docu-
ments in which only the headings and the names of
cases diverge from the uniform appearance of the text.
Stripped of annoyance and distraction, the text will then
be easy to read — and likely to be read. After a peniten-
tial month or two without boldface type, you can afford
the occasional typographic emphasis, provided you re-
member that its effectiveness depends on its infre-
quency. One or two highlighted points in a long docu-
ment should suffice.

Repetition Legal writers also favor repetition as a
means of emphasis, perhaps on the theory that what
works at the podium should
also work on the page. Public
speakers are routinely ad-
vised to follow the Rule of
Three: Say what you're going
to say, say it, then say what
you've said. In spoken pre-
sentations, such repetition is
necessary, because listeners
can’t refresh their memories
by turning back to an earlier page. Speakers who follow
the Rule of Three compensate their hearers for the lack
of a written text and help them follow the argument and
retain what they’ve heard.

Sometimes spoken repetition works to highlight a
theme or heighten emotion, as the words I have a dream
did in Martin Luther King’s famous speech. Such verba-
tim repetition works less successfully in legal docu-
ments. Consider this typical instance:

The notice to quit is defective for three reasons. First,
the notice to quit is defective because it fails to properly
identify the properties involved in this dispute. Second,
the notice is defective because the reason given for the
notice, “nonpayment of rent,” fails to comply with the
mandatory requirements of the statute. Finally, the no-
tice is defective because there is no lease or rental agree-
ment in this matter and thus, there is no landlord/ten-
ant relationship between the parties.

The writer of this passage perhaps hoped that stressing
the notice’s defectiveness would work readers up
against its nameless drafter. But the repetition here is
likelier to make the reader impatient with the writer.
Surely the first assertion of the notice’s defectiveness is
enough. The second, third, and fourth assertions sug-
gest that the writer didn’t trust readers to get the point.

When you gain nothing by
repetition, venturing it

is pointless. Reserve its power
for sentences that matter.

The passage lacks rhetorical power because it accom-
plishes nothing that a nonrepetitive statement would
not better accomplish. Remove the repetition, and
you're left with a concise, clear statement of the prob-
lem:

The notice to quit is defective because (1) it fails to
properly identify the properties in this dispute; (2) the
reason for the notice, “nonpayment of rent,” fails to
comply with the statutory requirements; and (3) no
lease or rental agreement figures in this matter, so there
is no landlord/tenant relationship between the parties.

The writer needed to recall a basic rhetorical rule of
thumb: When you gain nothing by repetition, venturing
it is pointless. Reserve its power for sentences that mat-
ter.

Written repetition is generally most effective when
the writer repeats not words, but grammatical struc-
tures. Parallelism is the general term for this device,
which belongs in every legal writer’s rhetorical tool kit.
Sometimes its power depends on the compression of
meaning, as when Justice
Brandeis illustrated the
proposition, Fear of serious in-
jury cannot alone justify sup-
pression of free speech and as-
sembly, with the sentence
Men feared witches and burnt
women.! Here, the structure
of the sentence, with its sin-
gle subject Men and its com-
pound verb feared and burned, emphasizes the crucial
distinction between the direct objects witches and
women. Imagine how much less effective the sentence
would be had he written, Men were afraid of witches, and
so they burned women at the stake.

Sometimes parallel grammatical structures derive
their power from elaboration rather than compression:

The Constitution of the United States is the law for
rulers and people, equally in war and in peace, and cov-
ers with the shield of its protection all classes of men, at
all times, and under all circumstances.’

The first half of the passage focuses on a set of balanced
pairs, rulers and people, and war and peace, both of which
share the same grammatical structure as objects of
prepositions. The compound verbs is and covers echo
these pairings. The phrases all classes of men, at all times,
and under all circumstances neatly elaborate the pattern of
pairs into a closing triplet, in which the repeated all ac-
quires its force by modifying three different nouns, all of
which function as the direct objects of the verb covers.
Here the writer uses rhetoric appropriate to his serious
subject, the Constitution, and the stateliness of the pas-
sage depends on the interplay of changing words in
identical structures.
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Which Passage Reflects
Your Attitude Toward Rhetoric?

Rhetoric is the art of ruling the minds of men.
— Plato

[This man] plunges into scientific questions
with which he has no real acquaintance, only to
obscure them by an aimless rhetoric, and distract
the attention of his hearers from the real point at
issue by eloquent rhetoric and skilled appeals.
— Thomas Henry Huxley

Rhetoric is nothing but reason well dressed
and argument put in order. — Jan Zomoiski

For rhetoric, he could not ope

His mouth, but out there flew a trope.

For all a rhetorician’s rules

Teach nothing but to name his tools.

— Samuel Butler

The duty and office of Rhetoric is to apply Rea-
son to Imagination for the better moving of the
Will. - Francis Bacon

Proverbial expressions, and trite sayings, are
the flowers of the rhetoric of vulgar men.
— Lord Chesterfield

Rhetoric is the art of transacting a serious busi-
ness of the understanding as if it were a free play
of the imagination. — Immanuel Kant

If you have a logical argument to back up a
conclusion, there is nothing wrong with stating it
in such a way that your audience will endorse it
with their feelings as well as their intellects. Good
writers and speakers combine logic and rhetoric
to produce exactly that effect. — David Kelley

What is called eloquence in the forum is com-
monly found to be rhetoric in the study. The ora-
tor yields to the inspiration of a transient occa-
sion, and speaks to . . . those who can hear him;
but the writer, . .. who would be distracted by the
event and the crowd which inspire the orator,
speaks to the intellect and heart of mankind, to all
in any age who can understand him.
— Henry David Thoreau

Histories make men wise; poets, witty; the
mathematics, subtle; natural philosophy, deep;
moral, grave; logic and rhetoric, able to contend.
— Francis Bacon

My strong point is not rhetoric, it isn't show-
manship, it isn’t big promises — those things that
create the glamour and the excitement that people
call charisma and warmth. — Richard Nixon

Sentence length and placement Other means of
emphasis require less rhetorical finesse. The simplest
way to emphasize a point is to express it in a short, sim-
ple sentence. An independent clause with a single sub-
ject-verb pair, unburdened by subordinate phrases or
clauses, focuses the reader’s full attention on the propo-
sition it contains. The plaintiff misrepresents the Gaffin
court’s findings is not in itself an especially striking sen-
tence. It employs no rhetorical devices, but instead pre-
sents straightforwardly what the writer regards as a
fact. But in its plainness it is a more powerful statement
than the same thought introduced by a phrase (In a bald-
faced attempt to buttress a weak argument) or a clause (Hav-
ing ignored the defendant’s conscientious review of the rele-
vant case law). Longer versions of this sentence would
blunt its force by qualifying the fact of the misrepresen-
tation.

When such qualifications are essential and you must
express your idea in a complex sentence, typically with
a subordinate clause modifying an independent clause,
you can assure proper emphasis by placing the main
thought in the main clause. Notice in the following pair
of sentences how the emphasis shifts, depending on
which clause functions as the main clause:

Version 1: Although the Plaintiff requests over two thou-
sand dollars in attorney’s fees, the matter never pro-
ceeded to a due-process hearing.

Version 2: Although the matter never proceeded to a
due-process hearing, the Plaintiff requests over two
thousand dollars in attorney’s fees.

The first version tells us that the lack of a due-process
hearing is the essential point. The second version fo-
cuses instead on the plaintiff’s request. In the throes of
composition, it is easy to misplace the emphasis, so take
time in revision to check that you're calling your
reader’s attention to the point you wish to stress.

The position of a point within a sentence or a passage
can also assure proper emphasis. In both units, what
comes last bears the greatest degree of emphasis. The
end of the sentence generally contains the new informa-
tion that advances the writer’s argument or analysis.
The end of the paragraph often serves a summary role,
distilling its point. If you want to downplay an unfortu-
nate fact or a weak but necessary argument, place it
mid-sentence or mid-paragraph or even mid-section,
points that bear little if any emphasis. If you want to em-
phasize a point, place it last.

The sentence that follows illustrates the importance
of placement:

Another court analyzed the issue of presenting the case
in phases before the same jury and, even though it de-
nied the motion for bifurcation of the trial into separate
trials with different juries, it determined instead that all

10
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parties would be served by bifurcating the trials into
phases before the same jury.

Of the three points in this sentence, which is most im-
portant: That another court analyzed the issue? That it
denied the motion for bifurcation into separate trials
with different juries? Or that it decided that the same
jury should hear both phases of the trial? The writer
seems to want to emphasize point three, because he
places it at the end of the sentence. But points one and
three compete for emphasis, because each appears in an
independent clause.

You can solve the problem by dividing the sentence
in two and emphasizing the second point by placing it
in the main clause. The third point will then bear the
greatest emphasis, both because it occupies its own sen-
tence and because it appears last:

Analyzing the issue of presenting the case in phases be-
fore the same jury, another court denied the motion for
bifurcation of the trial into separate trials with different
juries. It determined that all parties would be served in-
stead by bifurcating the trials into phases before the

same jury.

This revision gets the emphasis right: The second point
is more significant than the first, the third more signifi-
cant than the second. Such attention to emphasis pro-
vides crucial guidance to readers, helping them see not
only what matters to the writer, but also how much it
matters.

Devices within sentences While rhetorical emphasis
is in part a function of the length and placement of sen-
tences, striking rhetorical effects are also possible within
individual sentences. When the writer inverts the cus-
tomary word order of subject, then verb, then object, he
disrupts the reader’s expectation of how the sentence
will unfold and calls attention to the sentence’s point.
For instance, The plaintiff could not have known that the de-
fendant would defraud her can be inverted to read That the
defendant would defraud her the plaintiff could not have
known. The unexpected syntax of the second version
slows readers down and makes them focus on the
writer’s meaning. The second version also shifts the em-
phasis from the defendant’s fraud to the plaintiff’s lack
of knowledge, the point that now appears last.

Interrupting the sentence has a different effect, em-
phasizing the inserted word, phrase, or clause. Suppose
the writer wants to emphasize the plaintiff’s lack of cul-
pability for her fate. He might interject a comment such
as this: The plaintiff could not have known — nor could any
honest business owner — that the defendant would defraud
her. Effects such as these — inherently dramatic, arresting
in their unexpectedness — lose their force — how could
they not? — through overuse, as this sentence demon-
strates. Not every point is worth a drum roll and a trum-
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pet fanfare. Be sure that the point you're emphasizing
deserves the emphasis you give it.

In the quest for maximum accuracy and precision,
legal writers too often rely on a different form of inter-
ruption, the parenthetical remark set off from the main
sentence by round brackets. It is not at all unusual to
find in a legal document a passage such as this one, lib-
erally larded with parentheses:

We may want to specify that the request relates only to
the § 401(k) deferrals (and the earnings on them). The
Savings Plan permits the distribution of the company
matching contribution (and earnings) upon termination
of employment (or completion of five years of service).
It appears clear (at least to the best of our knowledge)
that the affected individuals have terminated employ-
ment. We have already distributed (either directly or as
a transfer to ABC’s plan) the company matching contri-
bution of the affected individuals (other than those who
elected to leave the match in the Savings Plan).

Not one of these parentheses is necessary, and all of
them are distracting. Unlike dashes, which emphasize
the material they enclose, round brackets de-emphasize
their contents. They indicate to the reader that the
bracketed material is inessential to the sentence’s mean-
ing and can be skipped altogether. Seldom is this the
message that the writer wishes to send. When you're re-
vising your draft, check to see if you can eliminate
round brackets altogether, by removing them, replacing
them with commas, or moving the parenthetical mater-
ial into a sentence of its own.

Issuing a command or posing a rhetorical question
helps a writer emphasize a point simply by varying the
pattern of one declarative sentence after another that
characterizes almost any piece of prose. Like other

pieces of heavy rhetorical artillery, these should be
rolled out infrequently. A polite command, such as Con-
sider the implications of this ruling, interrupts the run of
declarative sentences and invites the reader to do some-
thing other than passively absorb the writer’s meaning.
A rhetorical question works obliquely to affirm or deny
what it questions. At the close of a hair-raising recital of
an employer’s barbarous treatment of an employee, you
can choose to assert that the employee should not have
to endure such treatment. Or you can encourage your
readers to reach that conclusion for themselves by ask-
ing, Was the plaintiff simply to endure in silence the abusive
behavior of her employer? Such questions are risky only
when the questioner leaves the answer up for grabs.
Asking Should this court grant the defendant’s motion to ex-
clude the testimony of plaintiff's experts? is an ill-advised
rhetorical move, because a no is as likely as a yes.

Concretizing Devices

While most legal writers recognize that rhetorical de-
vices can replace typographic emphasis and repetition
as means to highlight key points, many resist the rhetor-
ical means to counter the abstract tendency of legal
prose. As soon as the discussion turns to devices of anal-
ogy, such as simile and metaphor, lawyers get nervous.
Such figures of speech seem risky because they are hard
to pull off, seem self-consciously literary, and may dis-
tract a reader from the writer’s point to the manner of its
making. These objections are sometimes warranted.
When a writer assures us that his opponent’s argument
is as transparent as Saran Wrap or has the consistency of
day-old oatmeal, a groan or a grimace is the reader’s
proper response. The management of kitchen leftovers
finally doesn’t have much to do with the practice of law.

Analogies An apt analogy, however, is a marvelous
thing. It can clarify your point, distill an argument,
lodge it in your readers’ memories, or offer them a mo-
ment of pleasure — or do all four things at once. For ex-
ample, to counter the plaintiff’s argument that doing
business with the defendant credit union aggravated
her hypertension, the Mississippi attorney representing
the defendant found the right analogy: A high school stu-
dent may find it stressful to apply for admission to Ole Miss,
but stress hardly gives him a cause of action against the uni-
versity. The comparison so neatly exposes the absurdity
of the plaintiff’s claim that little more needs to be said.

Examples Such analogies usually come easily to a
writer, or come not at all. Other concretizing devices de-
pend less on inspiration. In the midst of a complicated
legal analysis, few words are more welcome to the
reader’s eye than for example. A good example illustrates
an abstract point, enabling the readers to test their un-
derstanding of it. All the writer needs to do is invent a
case in point. A patent attorney wishing to clarify the
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proposition that narrow claims about an invention offer
an inventor greater protection than do broad claims,
buttressed his point as follows: A claim that includes ele-
ments A, B, and C covers any device with those elements,
even if the device has additional elements. Thus, a device with
elements A, B, C, D, E, and F would infringe the claim that
includes A, B, and C. But a device with only elements A and
B would not infringe this claim, because it lacks the required
element C. By translating his point into concrete terms,
the writer helped the inventor see both why and how
his patent application needed to be revised.

Verbs and nouns A highly effective means to vivify
a point requires the simplest technique of all: your re-
liance on strong verbs and concrete nouns. The right
word is easier to find than a simile or a metaphor, or
even an example. All you need to do is rummage
around in your vocabulary until you locate it. You can
give some oomph to a run-of-the-mill sentence, such as
The underlying litigation arises out of a collision between two
Consolidated vehicles and the resulting spillage of a portion of
their cargo onto the highway, by turning the nouns into
hard-working verbs: The underlying litigation arose when
two Consolidated vehicles collided and spilled part of their
cargo on the highway. You can soberly advise a client that
he is mishandling his estate in language such as this:

The disclaimer would require you to surrender all con-
trol of and gain no income from the disclaimed prop-
erty. It is my understanding that your preference is not
to surrender control and therefore you will not disclaim

any portion of your spouse’s bequest. You understand
that this decision has the potential to increase taxes at
the time of your passing, because the property will be
part of your estate.

Or you can drive the point home with language bet-
ter calculated to get your client’s attention:

The disclaimer requires you to give up control of the
disclaimed property and its income. Your refusal to
sign the disclaimer could increase the tax burden on
your estate when you die, because the property at issue
will be part of it.

The second version may not result in your client’s dis-
claimer, but the snap and crackle of its verbs (requires,
give up, increase, and die) and the pop of the nouns refusal
and burden will better focus his mind.

That's what good writing can do, and that’s what
rhetoric is for. Among the myriad verbal devices at your
disposal, you need to select those best suited to your
purposes, and you need to use them with intelligence
and care. But to disclaim them altogether as mere orna-
ment or shady practice is shortsighted and self-defeat-
ing. You probably wouldn't reject a jack and a wrench to
help you change a flat tire on a highway. Rhetorical tools
have the same practical value. They can help you
change a mind.

1. Whitney v. California, 274 U.S. 357, 376 (1927).

2. Exparte Milligan, 71 U.S. (4 Wall.) 2, 120-21 (1879)
(Davis, J.).
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Changes to Estate Laws in 2002
Affected Families of Terror Victims,
Adoptions, Accountings and Trusts

BY JOSHUA S. RUBENSTEIN

any of the legislative changes made in 2002 to
M the laws affecting estate planning and admin-

istration were designed primarily to provide
relief to the families of those who died in the terrorist at-
tacks on September 11, 2001. The others were largely
procedural, affecting adoptions, guardianships, charita-
ble trusts, contested accounting proceedings and the at-
torney-client privilege. The following is a review of each
such change.

Surrogate’s Court Procedure Act
Jurisdiction and Powers

1. Surrogate’s Court Procedure Act (SCPA) 205 has
been amended by adding a new subdivision 3, which
provides that the Surrogate’s Court of any county has
jurisdiction over, and is a proper venue for, the proceed-
ings of any decedent who died as a result of wounds or
injuries incurred as a result of the terrorist attacks on
September 11,2001, and was a domiciliary of the state at
the time of his or her death. This change took effect im-
mediately.!

Letters

2. A new subdivision 12 has been added to SCPA 711
to provide that a fiduciary’s letters may be suspended,
modified or revoked if he or she fails to account in the
time and manner directed by the court. This change
took effect November 1, 2002.>

3. Subdivision (1) of SCPA 719 has been amended to
provide that the letters of a fiduciary, or the powers of a
lifetime trustee, may be modified, suspended or re-
voked if he or she fails to account in the time and man-
ner directed by the court. This change took effect No-
vember 1, 2002.3

Guardians and Custodians

4. SCPA 1750 has been amended to provide that every
professional who certifies a person’s mental retardation
must also certify the person’s capacity to make health
care decisions. This change is effective March 16, 2003.*

5. Anew section, 1750-b, has been added to the SCPA
to provide that unless specifically prohibited by the
court, every guardian of a mentally retarded person
shall have the authority to make any and all health care

decisions on behalf of a mentally retarded person who is
incapable of doing so for himself or herself. The deci-
sion-making standard shall be the best interests of the
mentally retarded person and, if reasonably knowable,
the person’s wishes. The guardian shall have the right to
receive all relevant patient information and may decide
to withdraw or withhold life-sustaining treatment,
subject to the right of certain individuals to object. A
guardian may commence a special proceeding to re-
solve any dispute under this section. Immunity is
granted to any health care provider or guardian who
acts in good faith. This change is effective March 16,
2003.°
Miscellaneous Proceedings

6. Both Houses passed, but the governor vetoed, a
bill that would have added a new subdivision 5 to SCPA
2110 providing that in any proceeding in which the
court determines the compensation of an attorney, the
court shall allow the attorney reimbursement for certain
expenses that are necessarily and appropriately in-
curred, including but not limited to (1) photocopying
and binding; (2) computerized legal research; (3) same-
day or express courier or messenger service; (4) postage,
including certified, registered, or express mail; (5) tele-
copy; (6) long-distance telephone; and (7) service of
process and other papers. To be reimbursable, the ex-
penses (1) must have been paid to outside providers, or
have been actual direct costs (excluding overhead) in-
curred by the attorney or his or her firm; (2) must have
been traced and allocated separately to the client; and
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(3) must not have been considered in determining the
attorney’s billing rates. This change would have been ef-
fective immediately and would have applied to all
pending or future proceedings involving the determina-
tion of attorney compensation, irrespective of when the
services were performed or when the expenses were in-
curred.®
Accounting

7. SCPA 2206(1) has been amended to permit a peti-
tion for a compulsory accounting to request (1) the sus-
pension and/or removal of a
fiduciary who fails to ac-
count in the time and man-
ner directed by the court,
(2) the appointment of a suc-
cessor to the fiduciary whose
letters are suspended and/or
revoked, and (3) the taking
and stating of an account of a
noncompliant fiduciary. This
change took effect November 1, 2002.”

8. SCPA 2206(2) has been amended to permit the
order compelling account to (1) suspend the letters of a
fiduciary who fails to account in the time and manner
directed by the court, (2) appoint a successor to the fidu-
ciary whose letters are suspended, (3) schedule a hear-
ing for the modification and/or suspension of the letters
of the noncompliant fiduciary, and (4) schedule a hear-
ing to take and state an account of a noncompliant fidu-
ciary. This change took effect November 1, 2002.®

Costs, Allowances and Commissions
9. SCPA 2307(2) has been amended to provide that
the recovery of awards from the September 11th Victim
Compensation Fund of 2001 will not be considered as
money in computing commissions, and that such
awards shall be valued at zero for purposes of that sec-
tion. This change took effect immediately.’

Estates, Powers and Trusts Law
Charitable Trusts
10. Paragraph (s) of Estates, Powers and Trusts Law
(EPTL) 8-1.4 has been amended to provide that a trustee
is not qualified to make application for funds or grants
or to receive such funds from any department or agency
of the state without certifying compliance with para-
graphs (d), (f) and (g) of EPTL 8-1.4 and all applicable
registration and reporting requirements of article 7-A of
the Executive Law. Previously, that paragraph did not
require certification of compliance with article 7-A. This
change took effect August 1, 2002."°
11. Paragraphs (b), (c), (d), (g), (h), (i), (k), (m) and (r)
of EPTL 8-1.4 have been amended to make those para-
graphs gender neutral. Those paragraphs substitute “he
or she” for “he,” “him or her” for “him,” and “his or

SCPA 2206(2) has been amended
to permit the order compelling
account to suspend the letters of a
fiduciary who fails to account.

her” for “his.” These changes took effect August 1,
2002."
Actions By or Against Personal Representatives

12. A new paragraph (e) has been added to EPTL
11-4.7. It provides special rules for personal representa-
tives of victims of the terrorist attacks on September 11,
2001.

Any such personal representative who files a claim
with the September 11th Victim Compensation Fund of
2001 (the “Fund”) shall have no liability to any person
resulting from any actions
taken reasonably and in good
faith under the Federal Air
Transportation Safety and
System Stabilization Act
(Public Law No. 107-42), in-
cluding but not limited to
(1) the submission or prose-
cution of a claim to the Fund;
(2) a decision not to submit
such a claim, or to withdraw a claim previously submit-
ted; (3) the waiver of the right to file a civil action for
damages sustained as a result of the terrorist attacks;
(4) the failure to identify or locate any person desig-
nated for receipt of notice, provided that the personal
representative made a reasonable and good faith effort
to identify and locate such person; and (5) the payment
or distribution of any award received from the Fund.
This change took effect immediately."

Any such personal representative is authorized to file
and prosecute a claim with the Fund, and the filing of
such a claim, and the resulting compromise of any cause
of action pursuant to the Act, shall not violate any re-
striction on the powers granted to the personal repre-
sentative relating to the prosecution or compromise of
any action, the collection of any settlement, or the en-
forcement of any judgment. This change also took effect
immediately.”®

Tax Law
Procedure and Administration

13. Section 696 of the Tax Law has been renamed “In-
come taxes of members of armed forces and victims of
certain terrorist attacks,” and a new subsection (h) has
been added, providing that any “specified terrorist vic-
tim” (a decedent who dies as a result of wounds or in-
juries incurred from the terrorist attacks on September
11, 2001, other than an individual identified by the at-
torney general to have been a participant or conspirator
in any such attack or a representative of such individ-
ual) dying on or after September 11, 2001, but before
January 1, 2002, is generally exempt from the New York
State, New York City, and Yonkers personal income
taxes for both the 2000 and 2001 taxable years. Surviving
spouses, personal representatives or executors of speci-
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fied terrorist victims may file amended personal income
tax returns for 2000 and 2001 to claim a refund of tax
paid. This change took effect immediately."*

Estate Tax

14. Section 951 of the Tax Law has been amended to
provide that, for purposes of the New York State estate
tax, any reference to the Internal Revenue Code means
the United States Internal Revenue Code of 1986, not
only with all amendments enacted on or before July 22,
1998, but also with all amendments enacted by the fed-
eral Victims of Terrorism Tax Relief Act of 2001 (Public
Law No. 107-134) insofar as the Act relates to the estate
of a specified terrorist victim. This change took effect
immediately.”

15. The unified credit for New York State estate tax
purposes has been increased to $345,800, an amount
equal to the estate tax due on a taxable estate of $1 mil-
lion. The increase appears to be the result of federal,
rather than state, legislation. Tax Law § 951(a) specifies
that the amount of the unified credit allowed against the
New York State estate tax is the amount allowed under
the applicable federal law in effect on the decedent’s
date of death. On June 7, 2001, President George W.
Bush signed into law the Economic Growth and Tax Re-
lief Reconciliation Act of 2001 (Public Law No. 107-16),
which increased the federal unified credit to $345,300
for estates of those dying in 2002 and 2003. Therefore,
because the New York State unified credit is tied to the
federal unified credit (with a ceiling of $1 million), the
unified credit for New York State estate tax purposes for
estates of those dying in 2002 and 2003 is $345,800. This
change took effect immediately.'®

September 11th Victim Compensation Fund

16. Effective immediately, no state or local tax of any
kind, including but not limited to income and estate tax-
ation, may be imposed on any payment from the Sep-
tember 11th Victim Compensation Fund of 2001."

Civil Practice Law and Rules

Evidence
17. Subdivision (a) of section 4503 of the Civil Prac-
tice Law and Rules (CPLR) has been amended to pro-
vide that, for purposes of the attorney-client privilege, if
the client is a personal representative, ' and the attorney
represents the personal representative in that capacity,
then in the absence of an agreement between the attor-
ney and the personal representative to the contrary:
(1) no beneficiary of the estate is, or shall be treated as,
the client of the attorney solely by reason of his or her
status as beneficiary; and (2) the existence of a fiduciary
relationship between the personal representative and a
beneficiary of the estate does not by itself constitute or
give rise to any waiver of the privilege for confidential
communications made in the course of professional em-

ployment between the attorney or his or her employee
and the personal representative who is the client. This
change took effect immediately."”

Domestic Relations Law
Effect of Adoption

18. Subdivisions 1 and 2 of Domestic Relations Law
§ 117 have been amended to change the phrase “natural
parent,” wherever it is found in those sections, to “birth
parent.” Subdivisions 1 and 2 set forth the inheritance
and succession rights of adopted children, and that of
their adopted parents and birth parents. This change
took effect immediately.20

Public Health Law

19. A new section 4368 has been added to the Public
Health Law, establishing a program for the annual pub-
lic recognition of organ, tissue and bone marrow
donors. This change took effect immediately.”

Workers’ Compensation Law

20. A new section 4 has been added to the Workers’
Compensation Law, extending death benefits to domes-
tic partners of persons who perished as a result of the
terrorist attacks on September 11, 2001. This change took
effect immediately and is deemed to have been in effect
after September 10, 2001.>
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Social Services Law

21. Social Services Law § 209(b) has been amended to
clarify that the recipients of medical assistance who may
establish irrevocable trust funds for their funeral and
burial may reside in any state. This change took effect
immediately.”

1. 2002 N.Y. Laws ch. 73, S7356, A11290, signed on May 21,
2002. For a complete listing of all state tax relief available
to terrorist victims, and the applicable procedural rules,
see Publication 59.

2. 2002 N.Y. Laws ch. 457, 56934, A10756, signed on August
20, 2002.

3. I

4. 2002 N.Y. Laws ch. 500, S4622B, A8466D, signed on Sep-
tember 17, 2002.

5. Id.
6. S2938, A10737, vetoed August 6, 2002.

7. 2002 N.Y. Laws ch. 457, 56934, A10756, signed on August
20, 2002.

Id.

9. 2002 N.Y. Laws ch. 73, S7356, A11290, signed on May 21,
2002.

10. 2002 N.Y. Laws ch. 43, S5611, A871, signed on April 30,
2002.

11. Id.

12. 2002 N.Y. Laws ch. 73, S7356, A11290, signed on May 21,
2002.

13.

14.

15.

16.
17.

18.

19.

20.

21.

22.

23.

Id.

2002 N.Y. Laws ch. 85, 56260, A9762, signed on May 29,
2002; TSB-M-02(3)M (July 9, 2002). In order to claim such
relief, a form IT-59 must be filed.

2002 N.Y. Laws ch. 85, 56260, A9762, signed on May 29,
2002.

TSB-M-02(2)M (Mar. 21, 2002).

2002 N.Y. Laws ch. 73, S7356, A11290, signed on May 21,
2002.

For purposes of CPLR 4503(a), “personal representative”
means (1) the administrator, administrator c.t.a., ancillary
administrator, executor, preliminary executor, temporary
administrator, or trustee to whom letters have been is-
sued within the meaning of subdivision 34 of SCPA 103,
and (2) the guardian of an incapacitated communicant if
and to the extent that the order appointing such guardian
under Mental Hygiene Law § 81.16(c) or any subsequent
order of any court expressly provides that the guardian is
to be the personal representative of the incapacitated
communicant for purposes of CPLR 4503(a).

2002 N.Y. Laws ch. 430, 52784, A5658, signed on August
20, 2002.

2002 N.Y. Laws ch. 312, 57203, A4739, signed on August
6, 2002.

2002 N.Y. Laws ch. 497, 52820-A, A10753, signed on Sep-
tember 17, 2002.

2002 N.Y. Laws ch. 467, 57685, A11307, signed on August
20, 2002.

2002 N.Y. Laws ch. 317, S7412-A, A11391-A, signed on
August 6, 2002.
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Wills and Estate Plans Require
New Flexibility to Reflect
Tax Changes and Uncertain Future

By LAWRENCE P. KELLER AND ANTHONY T. LEE

Growth and Tax Relief Reconciliation Act of 2001

(EGTRRA) has had, and will continue to have, a
dramatic impact on the methods and techniques used
for estate planning generally and on the drafting of wills
and trusts in particular.

Estate planners must now concern themselves with
drafting estate tax plans that will provide for maximum
flexibility because of (1) the increasing estate tax applic-
able exclusion amount; (2) the uncertainty as to whether
EGTRRA will be allowed to sunset as of January 1, 2011;
(3) the uncertainty about whether the estate tax will be
permanently repealed after December 31, 2010; (4) the
inability to predict whether future legislation will be
passed before January 1, 2011, affecting the estate and
gift tax laws; and (5) the inability to predict when in the
next 10 years a testator or spouse is likely to die. Wills
and trusts drafted before the enactment of EGTRRA
must also be revisited, and most likely revised, to pro-
vide for the same flexibility sought in new wills and
trusts.

Since its passage in June 2001, the Economic

Impact on Planning and Drafting

Married clients with combined taxable estates in ex-
cess of $1 million (the applicable exclusion amount in
2002 and 2003) still need estate tax planning — wills or
trusts designed to shelter the applicable exclusion
amounts of both spouses from federal estate taxes.

Although the applicable exclusion amount will rise
to $1.5 million in 2004, $2 million in 2006 and $3.5 mil-
lion in 2009, these clients may continue to need such
wills or trusts, even if their combined taxable estates are
worth less than the applicable exclusion amount, be-
cause of the possibility that EGTRRA will sunset and the
applicable exclusion amount will revert to $1 million on
January 1, 2011.

Wills with pre-residuary marital gifts For married
clients who have wills or trusts that use pre-residuary
marital deduction gifts and non-marital residuary gifts
(designed to use the applicable exclusion amount of the
first spouse to die), as the applicable exclusion increases
in future years, the non-marital share will increase dra-

matically and the marital share will decrease dramati-
cally.

If the one-year repeal of the estate tax actually occurs
in 2010 (and thereafter, assuming EGTRRA does not
sunset), the marital deduction gift will disappear en-
tirely and the entire estate will pass to the non-marital
share. Unless the marital and non-martial shares both
exclusively benefit the surviving spouse, this is proba-
bly not the testator’s intent. The result could be a partial
or complete disinheritance of the surviving spouse.

Even if the marital and non-marital shares do both
exclusively benefit the surviving spouse, the plan might
result in the needless creation and funding of a credit
shelter trust at a time when such trust is not needed to
avoid estate taxes.

Wills with pre-residuary non-marital gifts On the
other hand, for married clients with existing wills or
trusts that use pre-residuary non-marital gifts (designed
to use the applicable exclusion amount of the first
spouse to die) and marital residuary gifts (disposing of
everything in excess of the applicable exclusion
amount), as the applicable exclusion amount increases
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the non-marital share will likewise increase dramati-
cally and the marital share will likewise decrease dra-
matically.

If the one-year repeal of the estate tax occurs in 2010
(and thereafter, if EGTRRA does not sunset), a complete
reversal of momentum will occur — the non-marital
share will disappear and the entire estate will pass to the
marital share. Unless the marital and non-marital shares
both exclusively benefit the surviving spouse, this is
probably not the testator’s intent. Initially, as the applic-
able exclusion amount increases, there could be a partial
or complete disinheritance of the surviving spouse. Sub-
sequently, upon repeal of the estate tax, there will be a
complete disinheritance of non-spousal beneficiaries (if
any).

Furthermore, if the testator dies in 2010 when only a
temporary revocation of the estate tax is in effect, and
assuming that EGTRRA sunsets as of January 1, 2011, all
opportunity for estate tax planning through the use of a
credit shelter trust or other non-marital taxable gift will
be irrevocably lost.

Flexible Drafting Alternatives

These problems can be avoided by using drafting al-
ternatives designed to build maximum flexibility into
the client’s estate plan. Although the following alterna-
tives are not all-inclusive, at this point they appear to
provide some of the best flexibility options in light of
the unpredictable future.

Disclaimer wills Disclaimer wills provide clients
with a “second look” at their estate tax planning needs
and at the status of estate and gift tax laws when the
first spouse dies. As a result, disclaimer wills may be-
come the primary estate planning documents of choice
for most married clients whose combined estates are
worth more than $1 million.

Under a disclaimer will, the testator’s spouse is des-
ignated to receive the testator’s entire residuary estate if
the spouse survives. However, the will goes on to pro-
vide that if the spouse renounces or disclaims all or any
part of the testator’s residuary estate, the portion so re-
nounced or disclaimed passes to either a credit shelter
trust or outright to non-spousal beneficiaries.

Disclaimer wills may further provide that, if the sur-
viving spouse not only renounces or disclaims all or
some portion of the testator’s residuary estate, but also
any interest in the credit shelter trust created as a result
of such disclaimer, the renounced or disclaimed portion
of the testator’s residuary estate then passes to non-
spousal beneficiaries (typically, the testator’s children).
This second disclaimer provision gives the surviving
spouse the option of making tax-free gifts of the credit
shelter trust assets to non-spousal beneficiaries shortly
after the death of the first spouse to die. As a result of

the second disclaimer, the credit shelter trust assets are
deemed to pass to the non-spousal beneficiaries directly
from the decedent’s estate and, consequently, there are
no gift tax ramifications.

If married clients who decide to sign disclaimer wills
own life insurance policies, they should be advised to
name their credit shelter trusts under their will as the
contingent beneficiary of such policies (presuming each
spouse has named the other as the primary beneficiary
of his or her policy). If this contingent beneficiary desig-
nation is in place with respect to a policy on the life of
the first spouse to die, the surviving spouse can direct
the life insurance proceeds to the decedent’s credit shel-
ter trust by renouncing or disclaiming his or her right to
receive such proceeds as the primary beneficiary.

Likewise, clients signing disclaimer wills who own
retirement benefits (such as 401(k) plans and IRAs)
might also be advised to designate their credit shelter
trusts under their will as the contingent beneficiary of
such benefits (again, presuming that each spouse has
named the other as primary beneficiary). With such a
contingent beneficiary designation in place with respect
to retirement benefits owned by the first spouse to die,
the surviving spouse can, by disclaiming such benefits,
pass the retirement benefits directly to the decedent’s
credit shelter trust. It should be noted, however, that
funding a credit shelter trust with retirement benefits
can be problematic and will result in the loss of the abil-
ity to further extend the income tax deferral on such
benefits (e.g., by way of a rollover by the surviving
spouse). It might therefore be prudent, in cases where
the surviving spouse will not need such retirement ben-
efits for support, to make the contingent beneficiaries of
such plans non-spousal beneficiaries (typically, the tes-
tator’s children) for purposes of maximizing income tax
liability deferral.

In some circumstances, it may be advisable to pro-
vide the surviving spouse with significant access to the
credit shelter trust in order to encourage the surviving
spouse to make an optimal disclaimer. This can easily be
done by creating a “maximum rights” credit shelter
trust that provides the surviving spouse with all in-
come, the annual right to withdraw the greater of $5,000
or 5% of the trust principal, and by authorizing the
trustee to “liberally” distribute principal, in the trustee’s
sole and absolute discretion, to the surviving spouse. If
an independent trustee is selected, it is not necessary to
limit principal invasions to an ascertainable standard,
such as “health, education, maintenance and support.”

Finally, even where clients have signed disclaimer
wills, as the applicable exclusion amount increases be-
tween now and 2009, it will still be necessary for these
clients to readjust the registration of their assets fre-
quently in order to ensure that each spouse will be able
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to optimally fund his or her credit shelter trust by way
of a disclaimer by the surviving spouse.

Capping the credit shelter Although disclaimer
wills may provide the greatest estate tax planning flexi-
bility, they may not be appropriate for everyone. For in-
stance, a spouse may not be willing to disclaim, either
because he or she is not able to understand the reason
for doing so or simply because he or she does not wish
to relinquish full control over the assets owned by the
first spouse to die (even where some portion of such as-
sets may pass to a “maximum rights” credit shelter
trust). A surviving spouse in a second marriage, where
both spouses have children of their own from prior mar-
riages, may be particularly reluctant to disclaim if, as a
consequence of the disclaimer, assets will pass to or vest
a future interest in the children of the first spouse to die.

One planning alternative that avoids the need for a
disclaimer while also avoiding the uncertainties associ-
ated with EGTRRA, is to draft a credit shelter trust with
language that subjects the trust to an overall cap of ei-
ther a dollar amount or a percentage of the testator’s es-
tate. For example, after providing for a pre-residuary mar-
ital deduction gift designed to reduce the federal estate
tax on the testator’s estate to the smallest possible
amount, the marital deduction gift provision could con-
tain the following language governing the subsequent
funding of a residuary credit shelter trust:

The aforesaid notwithstanding, and notwithstanding
the possible repeal of the federal estate tax after the ex-
ecution of this Will pursuant to the Economic Growth
and Tax Relief Reconciliation Act of 2001, PL. 107-16
(hereafter “EGTRRA”), if my [husband/wife] survives
me, in no event shall the non-marital gift hereinafter
made by residuary disposition be funded with more
than:

(1) one million dollars ($1,000,000) if, at the time of my
death, the federal estate tax has been repealed pursuant
to EGTRRA and if no legislation has been enacted pur-
suant to Title IX, § 901 of EGTRRA to prevent the sun-
setting of the estate tax revocation provisions of
EGTRRA; or

(2) the lesser of the federal estate tax applicable exclu-
sion amount or 50% of my gross estate less administra-
tion expenses, indebtedness, and unreimbursed casu-
alty and theft losses if the estate tax has not been
repealed at the time of my death; or

(3) 50% of my gross estate less administration expenses,
indebtedness, and unreimbursed casualty and theft
losses if the federal estate tax has been repealed and if
legislation has been enacted pursuant to Title IX, § 901
of EGTRRA to prevent the sunsetting of the estate tax
revocation provisions of EGTRRA.

Without this optional limiting language, as the ap-
plicable exclusion amount increases, the credit shelter
trust will increase dramatically and the marital deduc-

Summary of EGTRRA
Provisions

ciliation Act of 2001 (EGTRRA), as approved

on June 7, 2001, provided for the applicable
exclusion amount in computing estate taxes to rise
to $1 million in 2002, $1.5 million in 2004, $2 mil-
lion in 2006, and $3.5 million in 2009, together
with phased-in reductions in the federal estate,
gift and generation-skipping transfer tax (GSTT)
rates. It also provided for at least a one-year repeal
of the federal estate and GSTT taxes applicable to
the estates of those who die after December 31,
2009.

It did not repeal the federal gift tax, however.
That is retained, although the legislation did per-
manently increase the federal gift tax exemption
to $1 million and provide for a phased-in reduc-
tion of federal gift tax rates.

EGTRRA also provided that effective January 1,
2010, when the federal estate tax is due to be re-
pealed for at least one year, the current step-up in
basis rule will be replaced by a modified carry-
over basis regime for capital gains on property ac-
quired from a decedent.

Under a “sunset” provision in Title IX, § 901 of
EGTRRA, all of the changes expire for estates of
those who die after December 31, 2010. Future leg-
islation will thus be required if the provisions of
EGTRRA are to remain effective beyond that date.
If no such legislation is adopted, the estate, gift
and generation-skipping transfer tax laws will re-
vert to what they would have been if EGTRRA
had not been passed. Under those rules, the ap-
plicable exclusion amount would have been $1
million by 2006 and thereafter, and thus would be
in force, and the graduated tax rate brackets that
had applied through 2001 would be restored.

(A fuller description of the EGTRRA changes
appeared in the September 2001 Journal.)

The Economic Growth and Tax Relief Recon-

tion gift will decrease dramatically. If the one-year re-
peal of the estate tax occurs in 2010 (and thereafter, if
EGTRRA does not sunset), the outright marital deduc-
tion gift will disappear entirely and the estate will pass
entirely to the credit shelter trust.

This optional language is designed to ensure that
(1) in 2010, the residuary credit shelter trust will be
funded with the amount of the sunset exemption and no
more, so that the testator’s estate tax planning opportu-
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nity will not be lost if EGTRRA sunsets; (2) if the estate
tax is still in effect at the time of death, the size of the
credit shelter trust will be limited so that the marital gift
will not be inadvertently eliminated or reduced to an
unacceptably small amount; and (3) if the estate tax is
permanently repealed, neither the non-marital nor the
marital gift will be inadver-
tently eliminated or reduced
to an unacceptably small
amount - particularly in
cases where the beneficiaries
or remainderpersons of those
gifts are not identical.

In using this optional lan-
guage, bear in mind that
(1) there is no “magic” to the
50% limitation (any appro-
priate percentage could be
used); (2) the optional language is most important
where marital and non-marital beneficiaries or remain-
derpersons are not the same; and (3) if the estate tax is
permanently repealed, trusts may be created that, while
possibly useful for management purposes, will not be
needed for tax-planning purposes.

Likewise, where a client’s will provides for a pre-
residuary non-marital gift in the amount of the applicable
exclusion amount to a credit shelter trust and a residuary
marital gift to the surviving spouse, whether outright or
in trust, the pre-residuary credit shelter trust could be
capped at either a specific dollar amount or a specific
percentage of the total estate by adding the following
language to the provision governing the funding of the
credit shelter trust itself:

The aforesaid notwithstanding, and notwithstanding
the possible repeal of the federal estate tax after the ex-
ecution of this Will pursuant to the Economic Growth
and Tax Relief Reconciliation Act of 2001, P.L. 107-16
(hereafter “EGTRRA”), if my [husband/wife] survives
me, in no event shall the pre-residuary non-marital gift
be funded with:

(1) less than one million dollars ($1,000,000) if, at the
time of my death, the federal estate tax has been re-
pealed pursuant to EGTRRA and if no legislation has
been enacted pursuant to Title IX, § 901 of EGTRRA to
prevent the sunsetting of the estate tax revocation pro-
visions of EGTRRA; or

(2) more than the lesser of the federal estate tax applic-
able exclusion amount or 50% of my gross estate less
administration expenses, indebtedness, and unreim-
bursed casualty and theft losses if the estate tax has not
been repealed at the time of my death; or

(3) less than 50% of my gross estate less administration
expenses, indebtedness, and unreimbursed casualty
and theft losses if the federal estate tax has been re-
pealed and if legislation has been enacted pursuant to

The “reduce-to-zero” marital
deduction formula clause in many
wills before EGTRRA could result
in unintentionally overfunding
the credit shelter trust.

Title IX, § 901 of EGTRRA to prevent the sunsetting of
the estate tax revocation provisions of EGTRRA.

Without this optional limiting language, as the ap-
plicable exclusion amount increases, the credit shelter
trust will increase dramatically and the marital deduc-
tion gift will decrease dramatically. If the one-year re-
peal of the estate tax occurs
in 2010 (and thereafter, if
EGTRRA does not sunset), a
complete reversal of momen-
tum will occur - the credit
shelter trust will completely
disappear and the entire es-
tate will pass to the surviving
spouse.

This optional language is
designed to ensure that (1) in
2010 the pre-residuary credit shelter trust will be funded
with the amount of the sunset exemption so that the tes-
tator’s estate tax planning opportunity will not be lost if
EGTRRA sunsets; (2) if the estate tax is still in effect at
the time of death, the size of the credit shelter trust will
be limited so that the marital gift will not be inadver-
tently eliminated or reduced to an unacceptably small
amount; and (3) if the estate tax is permanently re-
pealed, neither the non-marital gift nor the marital gift
will be inadvertently eliminated or reduced to an unac-
ceptably small amount - particularly in cases where the
beneficiaries or remainderpersons of those gifts are not
identical.

Again, in using this optional language, bear in mind
that (1) there is no “magic” to the 50% limitation (any
appropriate percentage could be used); (2) the optional
language is most important where marital and non-
marital beneficiaries or remainderpersons are not the
same; and (3) if the estate tax is permanently repealed,
trusts may be created that, while possibly useful for
management purposes, will not be needed for tax-plan-
ning purposes.

“One-lung” QTIP trusts Where married clients
(1) are amenable to passing all or some portion of the
residuary estate of the first spouse to die to a Qualified
Terminable Interest Property (QTIP) trust for the benefit
of the surviving spouse, and (2) intend that the terms
and beneficiary of the credit shelter trust (created by
way of a partial QTIP election) will be identical to the
terms and beneficiary (i.e., the surviving spouse) of the
QTIP trust itself, another planning alternative in light of
EGTRRA is to draft wills leaving the entire residuary es-
tate of the first spouse to die to a so-called “one-lung”
QTIP trust. (A one-lung QTIP trust is a QTIP trust that is
the only trust created under the terms of the will.)

Upon the death of the first spouse to die, the dece-
dent’s executor can take a second look at the status of
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the estate and gift tax laws as well as the value and na-
ture of the assets owned by the decedent and his or her
surviving spouse and, if need be, make a partial QTIP
election in order to create a credit shelter trust to use all
or some portion of the decedent’s unified credit (if any
such credit exists at that time under the current estate
and gift tax laws).

The one-lung QTIP trust avoids the risk discussed
above, namely that in a second marriage where both
spouses have children from prior marriages, the surviv-
ing spouse may not disclaim where appropriate and,
having received assets outright under the will of the
first spouse to die, will thereby disinherit the other
spouse’s children.

Obviously, the loss of full control over the QTIP trust
assets may not be desirable for many clients. If that is
the case, disclaimer wills or wills that cap the amount of
the credit shelter trust would appear to be better alter-
natives.

Note, however, that it is risky to disclaim retirement
benefits to a one-lung QTIP trust as contingent benefi-
ciary. If minimum required distributions are taken by
the trust from the retirement plan and if such distribu-
tions could result in less than all plan and all trust in-
come being distributed by the trust to the surviving
spouse, the QTIP trust will not qualify for the estate tax
marital deduction. In order for the one-lung QTIP trust

to qualify for the estate tax marital deduction, the QTIP
trust must contain language ensuring that the surviving
spouse will receive all income annually both from the
trust itself and from the retirement plan, the retirement
plan document must not contain any language prevent-
ing that result, and the decedent’s executor must elect
QTIP treatment on the estate tax return for both the
QTIP trust and for the retirement plan.

Clayton contingent QTIP election As noted above,
the traditional “reduce-to-zero” marital deduction for-
mula clause in many wills before EGTRRA could result
in unintentionally overfunding the credit shelter trust
and underfunding the marital gift. This outcome can be
particularly undesirable where the surviving spouse is
not a beneficiary of the credit shelter trust.

Another alternative to the traditional “reduce-to-
zero” marital deduction formula is the use of a so-called
Clayton' contingent QTIP election. Like the one-lung
QTIP trust, this strategy involves leaving the residue of
the decedent’s estate — after satisfaction of all pre-resid-
uary gifts and administration expenses - to a QTIP trust
for the benefit of the surviving spouse. When a Clayton
contingent QTIP election is available, the decedent’s ex-
ecutor can determine how much of the QTIP trust
should be qualified for the marital deduction. Unlike a
plain-vanilla partial QTIP election, however, the Clayton
contingent QTIP election, because of the express provi-
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sions of the testator’s will, results in a credit shelter trust
with different terms and/or beneficiaries (e.g., non-
spousal beneficiaries) than the QTIP trust itself. In other
words, the provisions of the will allow the testator’s ex-
ecutor, by way of a contingent partial QTIP election, to
pass trust assets to a credit shelter trust having terms
and/or beneficiaries that
would otherwise disqualify
the assets passing to such
trust for QTIP treatment.

The flexibility of the Clay-
ton contingent QTIP election
arose in 1997, when the IRS,
in response to decisions by
the Fifth Circuit in the Clay-
ton case and by the Sixth and
Eighth Circuit Courts of Ap-
peals in two other cases,” issued Regulations effective
with respect to QTIP elections made after February 18,
1997. The Regulations allow the surviving spouse’s in-
come interest in a trust to qualify for QTIP treatment
even though such interest is contingent on the QTIP
election being made by the decedent’s executor. That
portion of the property for which the QTIP election is
not made can pass to a credit shelter trust for the bene-
fit of the surviving spouse and/or other beneficiaries.?

Both the Clayton contingent QTIP election and the
plain-vanilla partial QTIP election (using a one-lung
QTIP trust) in some respects provide greater post-
mortem flexibility than does a disclaimer will. Greater
flexibility is created because the decedent’s executor
generally has up to 15 months (the nine-month due date
for filing the decedent’s federal estate tax return plus a
six-month extension) after the decedent’s death to take
a second look at the current situation and determine the
appropriate response in terms of whether to make a
QTIP election. A disclaimer will is not quite as flexible in
terms of timing because a qualified disclaimer must be
signed, if at all, within nine months after the date of the
decedent’s death. On the other hand, a one-lung QTIP
trust and a Clayton contingent QTIP election will be de-
sirable planning alternatives only for those clients who
are amenable to passing assets to a QTIP trust for the
benefit of the surviving spouse. If that is not the case,
then disclaimer wills or wills that cap the amount of the
credit shelter trust appear to be better alternatives.

Planning for Carry-over Basis in 2010
(And Possibly Beyond)

For those who die after December 31, 2009, EGTRRA
replaces the current step-up in basis rule with a modi-
fied carry-over basis regime with respect to capital gains
realized on the sale of assets inherited from a decedent.
A decedent’s estate generally will be permitted to in-
crease the basis of assets transferred to non-spousal ben-

It may be prudent for clients to
include provisions in their wills
that give specific directions or
recommendations regarding
how to address basis allocations.

eficiaries by up to a total of $1.3 million. In addition, the
basis of property transferred to a surviving spouse can
be increased by an additional $3 million. Therefore, the
basis of property transferred to a surviving spouse can
be increased by a total of $4.3 million.

In no case, however, can the basis of an asset be ad-
justed above its fair market
value as of the decedent’s
date of death. A decedent’s
executor has broad discretion
to elect which assets will re-
ceive a step-up in basis and
also to determine the extent
to which each asset receives
such an increase in basis.
Leaving the allocation of the
basis increases to the discre-
tion of the decedent’s executor could result in in-
equitable allocations that might lead to objections from
certain beneficiaries, potentially followed by protracted
estate administrations or even litigation. To avoid this
dilemma, it may be prudent for clients to include provi-
sions in their wills that give their executors specific di-
rections or recommendations regarding how to address
basis allocations. The following illustrates the type of di-
rection that might be provided:

I hereby authorize my Executors to allocate any aggre-
gate increase in the basis of property owned by me at
the time of my death as follows:

1. My Executors may, in their sole and absolute discre-
tion, allocate any aggregate basis increase allowed by
Internal Revenue Code § 1022(b) first to property pass-
ing to my surviving spouse, whether such property
passes pursuant to the terms of this Will or otherwise,
but only to the extent that any spousal property basis
increase allowed by Internal Revenue Code § 1022(c)
shall not be available to eliminate unrealized gain on
such property.

2. My Executors shall thereafter allocate any aggregate
basis increase allowed by IRC § 1022(b) to property
passing to non-spousal beneficiaries, whether such
property passes pursuant to the terms of this Will or
otherwise, pro-rata, based upon the ratio that the unre-
alized appreciation in each asset acquired from my es-
tate bears to the unrealized appreciation in all assets ac-
quired from my estate by non-spousal beneficiaries.

3. It is my preference, but not my direction, that my Ex-
ecutors allocate any IRC § 1022(b) aggregate basis in-
crease [to the extent that the IRC § 1022(c) basis increase
shall not be available] first to my surviving spouse and
thereafter to other estate beneficiaries as provided in
Paragraphs “1.” and “2.” of this Article.

4. My Executors shall allocate any spousal property
basis increase allowed by Internal Revenue Code
§ 1022(c) to qualified outright transfer property or to
qualified terminable interest property passing to or for
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the benefit of my spouse, whether such property passes
pursuant to the terms of this Will or otherwise.

5. My Executors shall allocate basis without the neces-
sity of making adjustments or reimbursements between
principal and income and without the necessity of mak-
ing adjustments or reimbursements among the prop-
erty interests of the various beneficiaries of my estate
upon final account, settlement and distribution.

6. I exonerate my Executors from any liability arising
from the claim of a beneficiary of my estate whose enti-
tlement to receive property from my estate, under the
terms of my Will or otherwise, has been diminished by
my Executors’ elections regarding the allocation of
basis.

7.1 authorize my Executors to make the aforesaid allo-
cation of basis even if property to which the allocation
of basis is made is in the actual or constructive posses-
sion of another, is held in trust, passes by right of sur-
vivorship or otherwise passes outside the provisions of
this Will.

The objectives of the language contained in para-
graphs 1 and 2 are (a) to give a preference to the surviv-
ing spouse over all other estate beneficiaries with re-
spect to the allocation of the aggregate basis increase
and (b) thereafter to treat all non-spousal beneficiaries
equally with respect to allocation of the aggregate basis
increase. Because the $3 million aggregate spousal prop-
erty basis increase permitted under IRC § 1022(c) is an
“additional” basis increase and is available only to a
surviving spouse, care has been taken not to “waste”
any portion of the $1.3 million basis increase permitted
under IRC § 1022(b) on the surviving spouse, if assets
passing to the surviving spouse have unrealized gain
that is less than or equal to $3 million and, therefore, can
be adequately “stepped-up” using IRC § 1022(c).

Despite this preference in favor of the surviving
spouse over all other estate beneficiaries with respect to
the allocation of the $1.3 million basis increase under
IRC § 1022(b), the allocation of the $1.3 million basis in-
crease between the spouse and non-spousal beneficia-
ries has been left in the discretion of the executors to
avoid a mandatory allocation of basis increase to a
spouse with a short life expectancy, whose own execu-
tors may soon be able to allocate an additional $1.3 mil-
lion basis increase to assets with unrealized gain in the
spouse’s own estate. However, there is a mandatory,
non-discretionary pro-rata allocation of the $1.3 million
basis increase to non-spousal beneficiaries based on the
ratio of the unrealized appreciation in each asset ac-
quired from the estate and the unrealized appreciation
in all assets acquired from the estate.

Conclusion
The current flux and uncertainty in the estate and gift
tax laws created by EGTRRA has made estate planning

even more challenging than it was before the new laws
went into place. Given that the estate tax applicable ex-
clusion amount under EGTRRA is a moving target and
the provisions of EGTRRA will sunset unless further
legislative changes are made, flexibility has become the
necessary cornerstone of any well-drawn estate plan.
The requirement for flexibility applies equally to new
estate plans and to existing plans as well.

Disclaimer provisions, the capping of credit shelter
trusts, an increased reliance upon one-lung and Clayton
contingent QTIP trusts, and the use of powers and di-
rectives regarding the future allocation of basis in-
creases are all excellent ways to provide for such flexible
planning.

1. Named for Estate of Clayton v. Comm’r, 976 F.2d 1486 (5th
Cir. 1992), rev’g 97 TC 327 (1991), in which the Internal
Revenue Service said the marital deduction should be
disallowed because the will provided for an alternate dis-
position of the marital trust assets if the executor failed to
elect QTIP treatment for the trust.

2. See Estate of Spencer v. Comm’r, 43 F.3d 226 (6th Cir. 1995);
Estate of Robertson v. Comm’r, 15 E3d 779 (8th Cir. 1994).
3. See Treas. Reg. § 20.2056(b)-7(d)(3). See also Treas. Reg.
§ 20.2056(b)-7(h), ex. 6, which illustrates the operation of
a contingent QTIP election.
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New Allocation Rules And
“Indirect Skips” Now Apply
To Generation-Skipping Transfers

BY SANFORD J. SCHLESINGER AND DANA L. MARK

transfers that “skip” one or more generations is in-

tended to tax the transfer of wealth on a genera-
tion-by-generation basis and is imposed in addition to
the estate and gift tax on such transfers. The GST tax is
calculated using the highest estate tax rate in effect on
the date of the transfer, currently 50%."

Under § 26317 of the Internal Revenue Code (IRC), up
to $1.1 million is exempt from the tax in 2002 and 2003.2
The Economic Growth and Tax Relief Reconciliation Act
(EGTRRA) raises the exemption amount to $1.5 million
in 2004 and 2005, $2 million in 2006 through 2008 and
$3.5 million in 2009.* Optimal use of the GST exemption
can maximize the value of property passing to grand-
children and other younger generation beneficiaries.

A transfer subject to the GST tax includes a direct
skip, which is defined as a transfer of an interest in
property to a skip person’ that is subject to estate or gift
tax.® An outright transfer to a skip person during life or
at death is a direct skip, as well as a transfer to a trust
that meets the definition of a skip person. Under IRC
§2632(b), a transferor’s GST exemption is automatically
allocated to any transfer during life that is a direct skip
unless he or she elects not to have the automatic alloca-
tion apply.

EGTRRA modified the allocation rules applicable to
the GST tax, amending IRC § 2632, generally effective
for transfers subject to estate or gift tax after December
31, 2000. It also introduced a new defined term “indirect
skips”” and requires that the transferor’s GST tax ex-
emption be automatically allocated to these indirect
skips® unless the transferor, on a timely filed gift tax re-
turn, elects not to have the automatic allocation rules
apply”’

IRC § 2632(c) defines an indirect skip as a transfer of
property (other than a direct skip), subject to the gift tax
made to a “GST trust.” A GST trust is a trust that could
have a generation-skipping transfer unless the trust
meets one of the six statutory exceptions. A trust is not a
GST trust where:

1. The trust instrument provides that more than 25%
of the trust corpus must be distributed to or may be

The generation-skipping transfer (GST) imposed on

withdrawn by one or more individuals who are non-
skip persons before attaining the age of 46 or on or be-
fore the date specified in the instrument prior to the per-
son attaining the age of 46 or upon the occurrence of an
event in accord with Treasury regulations;

2. The trust instrument provides that more than 25%
of the trust corpus must be distributed to or may be
withdrawn by one or more individuals who are non-
skip persons who are living on the date of death of an-
other person identified in the instrument who is more
than 10 years older than such individuals;

3. The trust instrument provides that if one or more
individuals who are non-skip persons die on or before a
date or event described in (1) or (2), more than 25% of
the trust corpus either must be distributed to the estate
or estates of one or more of such individuals or is sub-
ject to a general power of appointment exercisable by
one or more of such individuals;
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4. The trust is a trust any portion of which would be
included in the gross estate of a non-skip person (except
the transferor) if such person died immediately after the
transfer;

5. The trust is a charitable lead annuity trust, a chari-
table remainder annuity trust or a charitable remainder
unitrust; or

6. The trust is a charitable lead unitrust, the non-char-
itable beneficiary of which is a non-skip person."

The definition of a GST trust is further modified to
provide that the value of transferred property is not to
be considered as included in
the estate of a non-skip per-
son or subject to the right of
withdrawal by a non-skip
person by reason of such per-
son’s holding a withdrawal
right up to the amount of the
gift tax annual exclusion (a
Crummey" power) and it is
assumed that powers of ap-
portionment held by non-
skip persons will not be exer-
cised.

Exceptions to Automatic Allocation

A transferor can opt out of this automatic allocation
only if he or she elects on a timely filed gift tax return for
the calendar year in which the transfer was made or
deemed to have been made, not to have the automatic
allocation rules apply. However, the Treasury secretary
is authorized to extend the time to file an election.'?

In determining whether to grant relief . . . the Secretary
shall take into account all relevant circumstances, in-
cluding evidence of intent contained in the trust instru-
ment or instrument of transfer and such other factors as
the Secretary deems relevant. For purposes of deter-
mining whether to grant relief . . . the time for making
the allocation (or election) shall be treated as if not ex-
pressly prescribed by statute.”

In addition, instead of requiring a taxpayer to elect
out of the automatic allocation rules every year, the
transferor can elect not to have the automatic allocation
rules apply to any transfers he or she makes to a trust on
a permanent basis.'* Such an election “may be made on
a timely filed gift tax return for the calendar year for
which the election is to be effective.”

The intention of Congress in expanding the auto-
matic allocation rules was to make it less likely that an
inadvertent failure to allocate GST exemption would
occur. According to the House Committee Report,

[tlhe Committee recognizes that there are situations
where a taxpayer would desire allocation of generation-
skipping transfer tax exemption, yet the taxpayers had

The intention of Congress in
expanding the automatic
allocation rules was

to make it less likely that

an inadvertent failure to allocate
GST exemption would occur.

missed allocating generation-skipping transfer tax ex-
emption to an indirect skip, e.g., because the taxpayer
or the taxpayer’s advisor inadvertently omitted making
the election on a timely-filed gift tax return or the
taxpayer submitted a defective election. Thus, the Com-
mittee believes that the automatic allocation is appro-
priate for transfers to a trust from which generation-
skipping transfers are likely to occur.'®

An inadvertent result of the automatic allocation
rules is the potential waste of exemption to transfers
that are unlikely to ever skip a generation. An automatic
allocation of the GST tax exemption may occur with re-
spect to a trust that could po-
tentially, but not necessarily,
result in a generation-skip-
ping transfer. If, in fact, a
generation-skipping transfer
never occurs (e.g., the trust
property ultimately passes to
children rather than to
grandchildren who had been
designated to take the prop-
erty only if the children were
not living at a certain age) the
GST exemption automatically allocated will have been
wasted.

This issue is likely to arise with respect to a trust - for
example, where the distribution of the trust property
does not take place until the later to occur of the death
of the donor or the child reaching a specified age.

One of the more problematic aspects of the automatic
allocation rules exists in relation to life insurance trusts.
In a typical life insurance trust, the life insurance pro-
ceeds are paid to the trust on the death of the donor and
it is at that time that distribution is determined, i.e., al-
though the trust instrument itself may provide for dis-
tribution to a non-skip person (a child) at age 35, the
trust property may in fact not be paid to the child until
after the child is 46. Generally, the intent of such a trust
is that the trust property will be distributed to the chil-
dren of the donor. It is not intended to skip a generation;
however, a skip might occur if a child predeceases his or
her parent.

Such a trust would be subject to the automatic alloca-
tion rules even though there is no intention for such an
allocation to occur. To avoid automatic allocation, the
donor should file a gift tax return expressly providing
that it is not intended that the automatic allocation rules

apply.

Lifetime Transfers

IRC § 2642(f) provides that no GST tax exemption can
be allocated to a lifetime transfer of property that would
be includable in the gross estate of the transferor (for
any reason other than IRC § 2035 relating to transfers
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within three years of death) if the transferor were to die
immediately after making the transfer. This period dur-
ing which the value of the property transferred would
be so includable is the “estate tax inclusion period” or
ETIP.” In addition, IRC § 2642(f)(4) provides that, except
as provided in regulations, references in § 2642(f) to an
individual or transferor shall be treated as including a
reference to the spouse of such individual or transferor,
thus preventing allocation of GST exemption if, imme-
diately after the transfer, the transferred property will
be included in the estate of the transferor’s spouse, i.e.,
a spousal ETIP rule.

The ETIP will end on the first to occur of (a) the time
at which no portion of the property would be includable
in the transferor’s gross estate, (b) the date on which
there is a generation-skipping transfer with respect to
the property, (c) the date of the transferor’s death, or
(d) if an interest is held by the transferor’s spouse, the
death of the transferor’s spouse or the time at which no
portion of the property would be includable in the
spouse’s gross estate.”® The creation of a GST trust for
which there is an ETIP will automatically be allocated
GST tax exemption at the close of the ETIP.’ The value
for purposes of determining the inclusion ratio will be
the fair market value of the trust property at the close of
the ETIP period.”

This can potentially pose a problem for trusts whose
ETIP periods end after December 1, 2000. If the trust is a
GST trust and none of the exceptions are applicable, the
donor must file a gift tax return for the year the ETIP
ends if he or she desires to elect out of the automatic al-
location rules.

A transferor must also be wary of the allocation rules
in situations where it has been determined that a late al-
location of GST exemption would be more advanta-
geous. For example, if the property transferred to a trust
has decreased in value from the date of the gift, the
transferor may prefer to make a late allocation of GST
exemption. If a transferor makes a late allocation of GST
to a trust, the value of the property transferred to the
trust is the fair market value of the trust assets deter-
mined on the effective date of the allocation of GST ex-
emption and the transferor may, solely for purposes of
determining the fair market value of the trust assets,
elect to treat the allocation as having been made on the
first day of the month during which the late allocation is
made.” A late allocation of GST exemption is effective
on the date the gift tax return is filed.” The ability to
make a late allocation of GST exemption may be lost
under the automatic allocation rules and accordingly
the transferor would need to elect out of the automatic
allocation rules on a timely filed gift tax return.

Conclusion

Although the enactment of EGTRRA simplified some
aspects of allocating exemptions, it also created certain
traps for the unwary. It is important that an informed
decision be made about whether to allocate the GST ex-
emption to gifts made to a trust, because the automatic
allocation may be undesirable. It is necessary to deter-
mine whether a transfer is exempt from the new alloca-
tion rule or whether a gift tax return on which the ap-
propriate allocation can be selected should be filed.

Any decision regarding gifts to a trust must consider
both the terms of the trust and the impact of all the tax
rules, many of which are highly technical and complex.
Failure to take action risks wasting the value of the GST
tax exemption.

1. The Economic Growth and Tax Relief Reconciliation Act
(the “Act”) enacted on June 7, 2001, reduced the top es-
tate and gift tax rate from 55% to 50%. It is scheduled to
be reduced to 49% in 2003, 48% in 2004, 47% in 2005, 46%
in 2006 and 45% thereafter until scheduled repeal in 2010
and re-enactment at 55% in 2011.

2. Section references are to the Internal Revenue Code of
1986, as amended.

3. As originally enacted in 1986, the exemption from the
GST tax was $1 million. With the Taxpayer Relief Act of
1997, the GST exemption was indexed for inflation for
years after 1998.

4. Under the Act, the estate, gift and GST taxes will be re-
pealed in 2010 but without further legislative action will
return to 2001 levels in 2011.

5. Askip person is a person assigned to a second or more
remote generation below the transferor or a trust all of
the present interests in which are held by skip persons.
IRC § 2613(a).

6. IRC §2612(c).

7. IRC § 2632(c)(3)(A).

8. IRC §2632(c)(1).

9. IRC §2632(c)(5).

10. IRC § 2632(c).

11. Crummey v. Comm’r, 397 F.2d 82 (9th Cir. 1968).
12. IRC § 2632(c)(5)(B)(i).

13. IRC § 2642(g)(1)(B).

14. IRC § 2632(c)(5)(A)({)(ID).

15. IRC § 2632(c)(5)(B)(ii).

16. H.R. Rep. No. 107-37.

17. IRC § 2642(f)(3).

18. Treas. Reg. § 26.2632-1(c)(3).
19. IRC § 2632(c)(4).

20. Id.

21. Treas. Reg. § 26.2642-2(a)(2).
22. Treas. Reg. § 26.2632-1(b)(2)(ii).
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Purchase Money Mortgages
Require Careful Drafting
To Avoid Later Difficulties

By BRUCE ]. BERGMAN

erty) and moving to Florida. The prospective

purchaser has some cash and is obtaining financ-
ing from a lender, but doesn’t quite have all the money
required to complete the transaction. So your clients are
invited to “take back a purchase money mortgage.” To
assure a sale, your clients are inclined to do this, espe-
cially because an above-market rate of interest can be
something like an annuity and so adds additional ap-
peal.

Sellers” counsel (you) will prepare that mortgage.
Title companies (among others) disseminate forms of
mortgages, so Panglossian reliance on such paper might
seem sufficient. After all, they were drafted by skilled
people very familiar with such transactions . . .

Ah, but there really is more to it than that, a lesson
that may be learned only when there is a default on the
mortgage and foreclosure becomes necessary. This arti-
cle addresses concepts counsel needs to understand and
drafting skills to accommodate those concepts. A num-
ber of salutary thoughts follow.

Your clients are selling their house (or other prop-

Some Mechanics

First, the need to prepare a purchase money mort-
gage is probably more common than might be imag-
ined. Sellers don't just move (or retire) to Florida; there
is Arizona, North Carolina and so many other places in
the Sun Belt or otherwise. (Long Islanders, for example,
might look to the bucolic Hudson Valley or the shores of
Lake Cayuga.) And some sellers specifically use the eq-
uity in their houses (or other properties) as an invest-
ment to yield a solid rate of return — all the more reason
why the purchase money mortgage must be a well-
crafted document. That bank mortgages encountered at
residential closings — or those quasi omnium gatherum
books generated by typical commercial mortgage clos-
ings — dwarf the stationery store variety of mortgage
should be a pointed alert that an attorney-prepared pur-
chase money mortgage needs to be somewhat more pro-
lix.

Both typical and customized forms provide that the
fee to prepare a purchase money mortgage is to be paid

by the purchaser. How much that should be depends in
part on the amount of the mortgage and its complexity,
although in the end it will be negotiable. Particularly
important from an efficiency perspective is inserting the
agreed-upon fee in the contract of sale so that there is no
opportunity for dispute at the closing.

If the form of contract of sale in turn recites the form
of mortgage to be used, seller’s counsel needs to be sure
that its provisions provide all the protection desired.
Whether that is a standard form, a standard form em-
bellished with a rider, or a version developed by the of-
fice of seller’s counsel, it needs to be annexed to the con-
tract with agreement to its terms recited. That then
avoids dispute at the closing about the terms of the pur-
chase money mortgage.

The Issue of Personal Liability

Personal liability for the mortgage debt is a question
the sellers-mortgagees will ask, although even if they do
not it could become relevant upon default if somehow
the value of the property deteriorates to less than the
obligation due. In other words, should foreclosure be
necessary, if the debt is greater than the equity in the
property, the mortgagee suffers a loss (the deficiency)
which the mortgagee could pursue upon a post-foreclo-
sure deficiency judgment motion.!

BRUCE J. BERGMAN is a partner at Cer-
tilman Balin Adler & Hyman, LLP in
East Meadow, where he heads the
mortgage foreclosure department. He
is the author of the three-volume trea-
tise Bergman on New York Mortgage
Foreclosures, Matthew Bender & Co.,
Inc. (rev. 2002), a member of the
USEN, the American College of Real
Estate Lawyers, an adjunct associate professor of real es-
tate at New York University’s Real Estate Institute and a
special lecturer in law at Hofstra Law School. A graduate
of Cornell University, he received his J.D. from Fordham
University School of Law.
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The purchasers become personally liable for the debt
by virtue of signing a mortgage note, which is a promise
to pay. Even if a note is never signed, standard language
in most mortgages provides that the mortgagor
covenants to pay the debt.” Therefore, signing the mort-
gage alone would usually create that personal liability.?
Should the purchaser insist upon having the mortgage
recite that the mortgagee must look solely to the prop-
erty for recompense — or words to like effect — then per-
sonal liability evaporates and no deficiency would be
available.*

Applicable Interest Rate; Usury

In recent months, interest rates are exceptionally low.
It is unlikely, therefore, that civil usury would even be a
consideration. Mindful, however, that inevitable cycles
will ultimately cause rates to rise, awareness of usury
principles is appropriate. Although usury is a vastly
more extensive topic than could be reviewed here,” even
brief comment can be helpful.

The legal rate of interest is 16%.° An interest rate be-
yond 16% (taking into account items includable as in-
terest, such as points, among others) becomes civil
usury and in excess of 25%, criminal usury.7 The over-
riding principle applicable here, however, is that a true
purchase money mortgage is excepted from New York
usury law proscriptions.®

A true purchase money mortgage has been defined as
“amortgage executed at the time of purchase of the land
and contemporaneously with the acquisition of the legal
title, or afterward, but as part of the same transaction, to
secure an unpaid balance of the purchase price.”” For
there to be a true purchase money mortgage, the lender
must be the actual seller of the property and must take
back a mortgage to secure money used to acquire the
property. The true purchase money mortgage is deemed
not to constitute a loan or forbearance within the mean-
ing of General Obligations Law (GOL) § 5-501,'" so that
even should the interest assessed on such a purchase
money mortgage be above the legal maximum, it does
not constitute usury.

Prepayment

Insofar as a purchase money mortgage may represent
a favorable investment, the mortgagee might prefer that
it never be prepaid. As a rule of general application in
New York, a mortgage may not be prepaid unless the
mortgage documents specifically grant the right."* Al-
though prepayment may be allowed if authorized by
statute,”® or where permitted by the conduct of the par-
ties,'* there is no statutory authority allowing the mort-
gagor upon a non-residential commercial loan to satisfy
the obligation before maturity.”® But GOL § 5-501(3)(i)
and 5-501(3)(b) provides that for a one- to six-family res-
idence the mortgage may be prepaid at any time.

For purchase money mortgages generally then, upon
the noted type of property, prepayment is allowed by
statute. That statute refers, however, to “the unpaid bal-
ance of the loan or forbearance.”'® Because a true pur-
chase money mortgage does not fit the definition of a
loan or forbearance," the statute appears to have no ap-
plication in the true purchase money mortgage situa-
tion. Because case law has not yet tested the point, there
might be room for some uncertainty, but the better as-
sumption may remain that, absent language specifically
permitting it, even the residential purchase money
mortgage cannot be prepaid.

Legal Fees'®

Should the sellers-mortgagees ever be constrained to
foreclose, they are likely to be chagrined if they must
incur legal expenses for the privilege. The American
rule, of course, is that each party to a lawsuit must bear
its own counsel fees.”” But this general rule can be
changed either by statute or contractual agreement of
the parties.” Although no statute in New York obligates
a mortgagor in a foreclosure to pay the plaintiff’s legal
fees, that mandate can appear in the mortgage. Criti-
cally, it has consistently been held that legal fees are
awardable to a foreclosing plaintiff where the docu-
ments so provide.”!

A common standard form inexplicably provides for
legal fee recompense for everything, but recites in
parenthesis “except for foreclosure of this mortgage.” It
is therefore important to determine whether the form
employed provides clearly for legal fee reimbursement.
If it does not, consider adding the clause.

For such a contemplation there are a few vital basics
to observe. A legal fee clause in the mortgage note alone
will be ineffectual for a foreclosure; it must be in the
mortgage.” Using a percentage legal fee language (such
as 15% of the sum due) is not recommended. It is not
dispositive,” and reasonableness is always the court’s
standard.** And if the legal fees reasonably incurred are
greater than the percentage would provide, they are
nonetheless not awardable because the percentage
serves as a cap.” The best approach is to insert a clause
in the mortgage or the rider which clearly states that the
foreclosing plaintiff is entitled to an award of reasonable
legal fees for any collection efforts upon the mortgage
including foreclosure.*®

Late Charges

Lenders generally collect late charges when a mort-
gage payment is delinquent — and with good reason.
There is some cost attendant to pursuing tardy remit-
tances, and a lender would not be well-served to grant a
borrower unfettered leisure to submit payments with no
threat of cost for regular or exceptional lateness. Still
further, when payments are late, interest is effectively
lost because use of the money was delayed.
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Pursuant to statute,” a late charge of 2% of the over-
due installment may be assessed for payments more
than 15 days overdue. This means that the mortgage
must provide a 15-day grace period and the cap of 2%
applies only for one- to six-family dwellings.?®

Due on Sale

Much of this discussion has assumed that the pur-
chase money mortgage held by the seller represented an
investment decision. Even if it did, interest rates could
rise in the future, rendering the return on the mortgage
below market. It is, of course, also possible that the pur-
chase money mortgage arose
as an accommodation to the
purchaser or to facilitate a
transaction that might other-
wise have been difficult or
impossible. If this latter mo-
tivation prevailed, then the
seller, while amenable to
have this purchaser (and his
credit) as the obligor, might be unwilling to continue the
mortgage relationship with a stranger who buys the
property from the original purchaser. And this may not
even be a function of a possible dubious credit rating for
the new owner. It may simply be that the deal was ex-
clusive to the original purchaser — or that this is no
longer a prudent investment.

The seller-mortgagee’s solution is a due-on-sale or
due-on-transfer provision whereby the mortgagee is
given the option (it should not be automatic) to declare
the entire mortgage balance due if the property is sold
or title transferred in any manner. Such a provision has
been consistently enforced in a clear majority of cases in
New York.” Moreover, federal statute — the Garn-St.
Germain Depository Institutions Act of 1982, specifi-
cally § 341 - has preempted any state law prohibitions
against enforcement of a due-on-sale provision. Thus,
the mortgage drafter can be confident that the clause
will serve the purpose.”

Default on Senior Mortgage

The possibility of a default on a senior mortgage
seems obvious, but it still needs attention. If the pur-
chase money mortgage is a second mortgage, as can
often be the case, a default on the senior mortgage por-
tends extinguishment of the junior purchase money
mortgage. It is also more than a theoretical possibility
that the borrower could default on the first mortgage
while keeping the second current.

To protect the seller-mortgagee in such a situation,
default on the senior mortgage (or any prior mortgages)
must be recited as an act of default on the junior — that
is, failing to honor some provision of a superior mort-

The drafter of a purchase money
mortgage should address the issue
of interest on default and prepare
a clause to specify the rate.

gage will offer the option to accelerate. Although stan-
dard forms of second mortgages can be expected to con-
tain such a protective provision, other forms would not,
and it is a clause to consider for inclusion.

The Further Role of Interest

The rate of interest borne by the mortgage is only a
part of the issue of interest when a mortgage goes into
default — a subject that tends to be obscure for most
practitioners who do not specialize in the field. A few
basics uncover issues that merit attention when a pur-
chase money mortgage is prepared.

Some time after a mort-
gagor defaults, the mort-
gagee will declare due the en-
tire balance, that is, accelerate
the debt.?! Upon acceleration,
if the mortgage is silent re-
garding the interest rate that
applies, the judgment rate
(currently 9%) will control.*
If, however, the mortgage
contract provides for a default rate of interest to apply,
that designated rate will prevail® (at least until issuance
of the judgment of foreclosure and sale). Once the fore-
closure judgment issues, the mortgage merges into that
judgment so that interest then accrues at the judgment
rate (9%).>* An exception to this latter rule is that if the
parties intend to avoid this merger, the note or default
rate can control® so long as the applicable mortgage
provision is clear and unequivocal.*®

Interest on default or maturity A mortgage loan
matures in one of two ways. Either its natural term ex-
pires (10, 15 or 30 years for example), or an earlier ma-
turity is declared by acceleration, which can occur at
any time during the term of the mortgage. As noted, if
the mortgage makes no reference to interest upon matu-
rity, the note rate controls. In times of low interest rates,
the judgment rate may represent an appropriate return.
In cycles of higher interest, however, the judgment rate
could be woefully deficient and might even provide
comfort to a defaulter able to invest money not paid to
the lender at a higher rate than is imposed for the de-
fault.

In short, the drafter of a purchase money mortgage
should address the issue of interest on default and pre-
pare a clause to specify the rate. Bear in mind that even
where the interest rate upon maturity would otherwise
be usurious, it remains enforceable and cannot be
deemed violative of usury statutes.”

Interest after judgment Regardless of the generous
default rate of interest that may have applied, once the
foreclosure action proceeds to judgment, the sum due
bears interest at 9% — which may or may not be an ap-
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propriate yield depending upon the circumstances. Al-
though obtaining a foreclosure judgment portends a
rapid conclusion of the action, it is hardly uncommon
for the case to remain mired in dilatory litigation. The
longer the delay from judgment to foreclosure sale (or
settlement), the longer the sum due bears interest at 9%.
It could be a higher rate if the mortgage definitively ad-
dresses the point — which the drafter may wish to con-
sider.

Interest on advances A mortgage holder may be
constrained to pay any number of expenditures to pro-
tect the lien of the mortgage. If the mortgage is silent in
this regard — as standard forms are — then the advances
will yield 9%. Again, that percentage may or may not be
pleasing to the lender, depending upon when the ad-
vances are made and what circumstances prevail, not
the least of which is the lender’s cost of funds. Here too,
the mortgage can specify a rate of interest upon ad-
vances greater than the note rate and greater than the
judgment rate.

Possible significant categories of advances a lender
might make include hazard insurance premiums, real
property taxes, sums due on senior mortgages, and
costs to cure municipal violations on the property.

Additional Provisions

Are there yet other provisions beyond the standard
forms to include in the purchase money mortgage? The
perhaps obvious answer is a qualified yes, depending as
always on the particular circumstances or needs of the
clients. Harkening back to mention of commercial mort-
gages, which can often approach book size, variations
on mortgage provisions are, if not limitless, certainly
enormous. Although some might have relevance, many
are far too obscure to have practical significance in most
purchase money mortgage situations. But here are a few
more clauses worthy of brief mention.

If the borrower will be afforded the right to prepay,
the lender may want to consider a prepayment penalty
to compensate for earlier receipt of funds that had been
expected to generate interest for a longer period.

If the purchase money mortgage is a first mortgage,
or if a senior mortgagee will not be escrowing for taxes,
the purchase money mortgage holder may wish to do
so. That assures payment of taxes and avoids the possi-
bility of extinguishment of the mortgage through tax de-
faults.

Should the property be non-residential, the faster and
less expensive power of sale foreclosure® would be
available in the event of default — but only if the mort-
gage contains a power of sale provision.”

Particularly if the property is residential, illegal use,
such as if it becomes a drug den, can allow some local
municipalities to attack the violation and create a lien

senior to the mortgage for those costs. With such an
eventuality possible, assuring provision for acceleration
and foreclosure in the event of illegal use can be critical.

A clause to avoid Because so many mortgages are
sold on the secondary market, the borrower friendly
Fannie Mae/Freddie Mac form of mortgage is ubiqui-
tous. One of its provisions that has seeped into the lexi-
con of mortgage commerce is a 30-day notice to cure or
breach letter. In sum, this clause mandates that a condi-
tion precedent to acceleration is the mailing of a letter to
the borrower advising of all rights afforded the bor-
rower and setting forth the nature of the default, what
the borrower needs to do to cure the default and giving
the borrower 30 days to do so.

In part because the provision is common, and be-
cause notice is a typical constituent of contracts gener-
ally, borrowers” attorneys understandably may demand
such a clause in the purchase money mortgage. Aside
from the fact that no law in New York requires notice as
a prerequisite to foreclosure, the infirmities of the 30-
day cure requirement are numerous.”’ Among the objec-
tions, it presents the borrower with the opportunity to
claim that the letter was never received. Where regular
mail is the mode of notice transmission, the lender will
need to prove the mailing — sometimes a burden for
which a non-professional lender is unprepared.

Then too, should the borrower be chronically late
with payments (hardly unheard of) the mortgagee be-
comes a mortgage-serving clerk forced to prepare and
send these notices month after month, year after year —
certainly an unexpected and unwanted chore. Should
the seller somehow become convinced that a pre-accel-
eration notice is reasonable, at the very least the drafter
should consider confining its applicability to either the
first default alone or a very limited number of breaches
thereafter.

Conclusion

Most standard forms are unlikely to address the
needs of or provide the requisite protection for a seller-
purchaser money mortgagee. Although possible addi-
tional provisions are legion, experience suggests that a
relatively few exigent clauses focus upon the real con-
cerns of the lender. The recommendations here should
both help and provide the proverbial food for thought.
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Development Agreements Are Vital
To Prevent Later Disputes Over
Proprietary Interests in Web Sites

By JosHUuA H. WARMUND

s newly created technologies add layers of func-
Ationality and complexity to the now-required e-

storefront, the creation of correspondingly com-
plex web design and development agreements is a
necessary consequence. Yet, many hiring parties still
often fail to pay adequate attention to copyright and
other proprietary issues when entering into web site de-
velopment arrangements, focusing instead upon added
functionality or design and marketing concerns.

Too often, the hiring party or developer uses boiler-
plate contractual language that lacks the subtleties
needed in a contract involving potentially competing
proprietary interests. Others have only informal verbal
agreements. Indeed, determining the status of these
proprietary issues is crucial because it is not uncommon
for the hiring party or web site developer, or both, to
wish to part company, leaving the legal question of web
site ownership unanswered.'

When a web site development arrangement disinte-
grates, it is also not uncommon for the hiring party to
want continued use of the site, despite the developer’s
objections. Under these circumstances, the hiring party
must know whether the firm is legally authorized to
continue using and updating the site. Correspondingly,
the developer must determine when it can assert its
ownership rights. Clearly, the breakdown of a web site
development arrangement leaves behind a trail of pro-
prietary claims.

This article examines the proprietary issues that arise
regarding the ownership of code and content when par-
ties enter into an agreement to develop a web site in the
absence of a written contract. The focus is on three criti-
cal considerations: (1) web site development agreements
(WDAs) and provisions that take on added importance
in the context of ownership principles; (2) proprietary
concepts involving work-for-hire concerns, rules for de-
rivative works, joint authorship concepts and licensing
issues, together with their application to web site devel-
opment; and (3) the consequences of entering into a
transaction in which a site is developed without a WDA.
This third consideration, which involves the ownership
questions relating to object/source code and content,

uses the decision in Holtzbrinck Publishing Holdings, L.P.
v. Vyne Communications, Inc.? by the U.S. District Court
in New York, to illustrate how proprietary rights can be
fairly apportioned in the relatively uncharted legal
landscape of web design.

Ownership Provisions in an Agreement

Proprietary interests commonly dominate a web site
development negotiation. Trademark and copyright
principles will often define the scope of each party’s
propriety rights.?

Typically, the hiring party is most concerned about
owning the content, i.e., the copyrightable expressions
included in the web site.* To protect its rights in its web
site, the hiring party usually obtains an assignment of
rights from the web site developer and/or enters into a
written work-for-hire agreement.”

Simultaneously, a web site developer normally has a
proprietary interest in the software, tools, and technol-
ogy underlying the web site.® As a result, although the
hiring party usually owns the final product and associ-
ated copyrights, the web site developer often insists on
a carve-out granting it a proprietary interest in the tech-
nology created in developing the site.” The granting of
appropriate non-exclusive licenses can satisfy these
needs.®

Furthermore, both the content provider (typically the
hiring party) and the code programmer (typically the
web site developer) must obtain the proper third-party
consents to include their respective works in the web
site.” Accordingly, the hiring party must identify and ne-
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gotiate with the owner of the content, while the web site
developer must also clear any rights in any of the un-
derlying tools and technology incorporated into the
web site."

In addition, the developer may access information
confidential to the hiring party while developing the
web site.! The WDA must therefore carefully define
which information is confidential, and require reason-
able measures to prevent its disclosure, including re-
quiring employees to sign non-disclosure or non-com-
pete agreements.'?

Proprietary Interests in a Web Site

The parties” proprietary interests in a web site are
dictated by how 17 U.S.C. § 101 (the “Copyright Act”)
defines the code and content of the web site.

Work-for-hire Section 201(b) of the Copyright Act
provides that the person for whom a work is prepared is
considered the author of
the work in a work-for-hire
arrangement. Thus, the hir-
ing party, and not the web
site developer, is treated as
the creator of the web site
under the Copyright Act.

17 US.C. § 101 provides
two definitions of work-for-
hire. The second definition is
the clearer of the two: a work “specially ordered or
commissioned” for use as an “audiovisual work” is a
work-for-hire if “the parties expressly agree in a written
instrument . . . that the work shall be considered a work
made for hire.”" This is the case whether the contract is
referred to as a “Work-For-Hire Agreement” or merely
contains a work-for-hire provision.™*

Under the first definition, a work-for-hire constitutes
any work prepared by an employee within the scope of
his or her employment.”® However, the Copyright Act
fails to define “employee” or “scope of employment.”
The seminal case concerning the 17 U.S.C. § 101 defini-
tion of a “work made for hire,” Community for Creative
Non-Violence v. Reid (“Reid”),'® explained that “to deter-
mine whether a work is a ‘work made for hire” within
the Section 101 definition, a court should first apply
general common law of agency principles to ascertain
whether the work was prepared by an employee or an
independent contractor.””” Citing the Restatement of
Agency, the court listed a non-exhaustive set of factors
to be considered.”® After Reid, a hiring party could hire
someone to create a work and yet retain no proprietary
interests in the work.

An analysis of the Reid decision could support an ar-
gument that the web designer is merely an employee of
the hiring party. After all, the design detail is controlled

The author of a derivative work
must add an original contribution
to the pre-existing work that is
more than merely trivial.

by the hiring party; the term of the relationship is usu-
ally open-ended; updates and maintenance needs are
dictated by the hiring party; payment is normally ac-
complished periodically; and the services provided over
the site are part of the regular business of the hiring
party."

Alternatively, however, a court could view the web
designer as an independent contractor, free from the
proscriptions of 17 U.S.C. §§ 101 and 201(b). Normally,
the developer controls the web-design artistry; the tech-
nology developed and used in the preparation of the
web site is created by the web developer; under certain
circumstances, the web developer receives royalty pay-
ments; and the web developer is free to hire himself out
to others who seek his services. Specific skills and, ulti-
mately, control are the most persuasive factors.*” The
more a hiring party supervises and controls the devel-
opment of the web site, the greater the likelihood that a
court will find that there is
an employee/employer rela-
tionship, and therefore a
work-for-hire.?!

Derivative work Under
17 U.S.C. § 106, the owner of
a valid copyright can prepare
derivative works based upon
a pre-existing copyrighted
work.” A derivative work is
defined in 17 U.S.C. § 101 as “a work based upon one or
more pre-existing works,[*'] such as a translation, musi-
cal arrangement, dramatization, fictionalization, motion
picture version, sound recording, art reproduction,
abridgment, condensation, or any other form in which a
work may be recast, transformed, or adap’ced.”24 The
definition is wide-ranging. However, a work is not a
derivative work merely because it is based on a pre-
existing work; the derivative work must borrow sub-
stantially from existing works.”

At the same time, a derivative work must substan-
tially vary from the pre-existing work so that it is suffi-
ciently original to warrant copyright protection.® More
explicitly, the author of a derivative work must add an
original contribution to the pre-existing work that is
more than merely trivial, such that the pre-existing
work has been recast, transformed or adap’ced.27

The copyright owner must grant its consent in order
for another party’s derivative work to be granted copy-
right protection,” thereby restricting the scope of works
available for derivative work status under 17 U.S.C.
§ 101.% Furthermore, the copyright in a derivative work
extends only to the original contributions of the author
of the derivative work and does not affect in any way
the copyright protection in the original material.** Thus,
the author of the derivative work gains no rights what-
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soever in the pre-existing work by virtue of the copy-
right in the derivative work.

Application to web sites Courts have held that
newly created computer programs (theoretically includ-
ing HTML, XML or any other mark-up language) based
on pre-existing programs can warrant copyright protec-
tion as derivative works® if they contain sufficient
amounts of new programming material. Indeed, merely
adapting a computer program within the prescribed
terms of a license can create a valid derivative work.*?
However, if a computer program’s system requirements
constrain any adaptation of the program, then any
newly created program can-
not contain sufficient origi-
nality to warrant copyright
protection.”

Joint authorship Another
way to vest proprietary rights
in a work is to be a joint au-
thor. 17 U.S.C. § 101 defines a
“joint work” as “a work pre-
pared by two or more authors
with the intention that their
contributions be merged into
inseparable or interdependent parts of a unitary
whole.”* Few other restrictions exist beyond the merger
intent.® If an author’s contribution recasts, transforms
or adapts the work, then the work is inseparable.36 If the
author assembles a collective whole out of the respec-
tive contributions, then the work is interdependent.37

Because the contribution of graphs, pictures, music
and text all have independent, substantial meaning, a
web site is probably an interdependent joint work.®
However, if the contributions of the web site developer
were originally intended for use in another context, and
were later reused or recycled in the web site, then no in-
tent could be inferred.”

Accordingly, a web site could be a joint authorship.*’
The web site developer would be the dominant party;
although, the outside party that was hired to create the
web site seldom expects any credit of authorship.* The
lack of accreditation does not, however, indicate a lack
of intent.*?

Ultimately, the quality and quantity of the various
contributions to the creation of the web site are likely to
be the most dispositive factor in a joint work analysis.*
Although courts have differed on the amounts and lev-
els of quantity and quality involved, a joint work can be
created as long as the author makes more than a de min-
imis contribution.** Still, the greater the quality and
quantity of the hiring party’s contribution to the devel-
opment of a web site, the more likely such hiring party
will be considered a joint author.*

The quality and quantity of the
various contributions to the
creation of the web site are likely ithout the literal code used
to be the most dispositive factor
in a joint work analysis.

An illustrative case is Napoli v. Sears, Roebuck and Co.
(“Napoli”).** Sears employees developed a computer
program by providing the layout and graphic design of
the data and screen displays and selecting the data to be
included in the program.”” However, Sears retained an
outside contractor to complete the job.*

Napoli focused upon whether the contribution by
Sears established joint authorship even though the web
site developer was the only author of the source code.”’
Although intent was a non-issue, the court analyzed
whether the graphic design of the screens and reports
qualitatively established joint authorship in the pro-
gram.”

The Napoli court con-
cluded that copyright protec-
tion could be extended to
screen displays and reports

to create them.’! Thus, indi-
viduals other than the pro-
grammer who created the
source code may also be au-
thors for purposes of the
Copyright Act.

Licenses In the absence of these other methods of
ownership, proprietary interest in a web site vests
through copyright transfer. Without a license, a hiring
party in a WDA cannot legally reproduce, derive or dis-
play the copyrighted work publicly.*

Under 17 U.S.C. § 204, a copyright cannot be trans-
ferred unless there is a writing signed by the owner,”
and no such transfer will be implied from the circum-
stances.”* However, a grant of license differs from a
transfer of ownership.” The original copyright holder in
a license grant does not lose his or her proprietary in-
terests in the work; he or she simply permits a specific
use of the work to another entity. Nevertheless, the
Copyright Act precludes a transfer of an exclusive li-
cense in the absence of a signed writing.®

Yet, a non-exclusive license is permitted in the ab-
sence of a written agreement.” Thus, the grantor of a
non-exclusive license permits multiple parties to enjoy
the rights of ownership described in 17 US.C. § 106.®
Furthermore, a non-exclusive license may be granted
orally or be implied.”

An implied license occurs when (1) the creation of a
work is requested; (2) the work is created and delivered;
and (3) the creator of the work intends that the recipient
copy and distribute the work.”” WDAs typically incor-
porate these factors.”! Theoretically, the work to be cre-
ated pursuant to the WDA performs a desired function.
Even if not expressly stated, however, the specific pur-
pose is implied.”” Clearly, a hiring party would not pay
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consideration to have a web site created without the cor-
relating intent to use it.

The Holtzbrinck Decision

Holtzbrinck Publishing Holdings, L.P. v. Vyne Communi-
cations, Inc.%® presented the case of a web site develop-
ment arrangement in which no written WDA was
formed, raising questions about the ownership of vari-
ous aspects of the web site. Holtzbrinck Publishing
orally retained Vyne Communications to develop and
maintain a web site for its publications.** Pursuant to an
oral agreement, Vyne created files, code, graphics, and
maintenance designs for the web site of Holtzbrinck’s
subsidiary Scientific American up until its transfer to
Holtzbrinck, while Scientific American provided the ed-
itorial materials.®® Shortly after launch, Vyne placed Sci-
entific American’s copyright notice on the web site.”®
When Vyne completed the transfer, it never claimed any
interest in, or ownership of, any part of the Scientific
American web site, including the programming, code,
or script files.”” Although written contracts were dis-
cussed and prepared, none were ever signed.®®

Eventually, Vyne sought to renegotiate its compensa-
tion in connection with maintenance work on the Scien-
tific American web site.” At that point, Vyne registered
a copyright in the Scientific American web site and
claimed that it owned all the coding, programming, and
graphics contained therein.”’ Vyne allegedly threatened
to shut down the site unless additional fees were paid.”
Not only did Vyne claim ownership of the site, it also
sought the right to deny Holtzbrinck the use of the
site.”?

Because the ruling in Holtzbrinck responded to sum-
mary judgment motions, several of the analyses were
not fully developed. However, the court did provide
some illuminating responses to the questions raised by
Holtzbrinck’s particular set of circumstances: Who
“owns” the web site? What does “ownership” entail?
Was there any transfer of ownership rights? How are
such rights, if any, defined?

Work-for-hire The Holtzbrinck court examined
whether Vyne could be considered Holtzbrinck’s em-
ployee under the work-for-hire doctrine.” The court ini-
tially concluded that Vyne’s work could not be a work-
for-hire.”* There was no written agreement between
Scientific American and Vyne; indeed, there were no
written agreements between any of the subcontractors
who actually performed the programming and mainte-
nance of the site and either Vyne or Scientific Ameri-
can.”

In the absence of a written agreement, the court
turned to the first definition of work-for-hire: whether
the work was prepared by an employee within the
scope of his or her employment. The court referred to

the Supreme Court’s holding in Reid that the term “em-
ployee” should be scrutinized in the context of agency
common law, pursuant to several general factors.”

The court intimated that despite the Supreme Court’s
holding that no work-for-hire existed in Reid, a case in-
volving the creation of a web site under the direction of
a hiring party may be distinguishable.”” For example,
the fact that Holtzbrinck had control over the Scientific
American web site display might indicate that Vyne was
functioning as an employee.” In the end, the court con-
cluded that a deeper analysis of the parties” conduct was
necessary in order to determine whether Vyne’s work
was in fact a work-for-hire.”

Joint authorship The Holtzbrinck court also exam-
ined whether Scientific American and Vyne were joint
authors.” In seeking to determine whether the Scientific
American web site satisfied the joint work doctrine, the
court noted the Second Circuit’s requirement that (1) the
contribution of each joint author must be independently
copyrightable; and (2) the parties intended to be joint
authors.®! The intent that the two works be merged
must exist when the work is prepared and is, the court
remarked, arguably the case in the creation of content
and code for a web site.¥ In fact, a joint work can be cre-
ated even if the collaborative efforts of the authors are
unequal.® Because the authors of a joint work are co-
owners of the copyright in the work, neither joint owner
can be held liable for copyright infringement to the
other joint owner.*

Both Holtzbrinck and Vyne allegedly contributed in-
dependently copyrightable work to the Scientific Amer-
ican web site. Vyne claimed that it contributed the com-
puter codes necessary to enable the web site to be
web-accessible.¥ Conversely, Holtzbrinck claimed that
Scientific American’s editors compiled the content that
ultimately appeared on the Scientific American web
site.® In addition, Holtzbrinck alleged that Scientific
American employees provided the necessary links, lay-
out, and design of the Scientific American web site.*”

The court concluded that the parties most likely in-
tended for each side’s contribution to be merged in the
production of the Scientific American web site.®® Any
other result, the court said, would render each side’s
contribution worthless.” To the extent that the parties
each contributed copyrightable work, the Scientific
American web site would be a joint work and both au-
thors would be co-entitled to copyright protection.” The
court noted, however, that the record was still too unde-
veloped to determine whether the parties” contributions
were in fact independently copyrightable.”

Licenses In addition, the court analyzed the facts
under a licensing analysis. As noted above, a non-exclu-
sive license can be granted orally or be implied from the
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conduct of the parties.” Non-exclusive licenses do not
constitute a transfer of ownership rights and generally
are beyond the purview of copyright law.

The Holtzbrinck court determined that the factors suf-
ficient to create a non-exclusive license had been
satisfied.” Vyne’s undisputed admissions and con-
duct throughout the course
of its work with Holtzbrinck
demonstrated that it granted
Holtzbrinck an implied, non-
exclusive license in the pro-
grams and files comprising
the Scientific American web

First, Holtzbrinck re-
quested that Vyne create a
web site for Scientific Ameri-
can Magazine after Vyne had
completed other similar pro-
jects for other Holtzbrinck entities.” Clearly, therefore,
Holtzbrinck and Vyne were familiar with each other,
and with their respective intentions.”

Second, Vyne agreed to program, code and host a
web site specifically for Holtzbrinck and it was com-
pensated well for such work.”” The work product was
delivered when the site was launched and Holtzbrinck
employed the site.”

Third, the codes and files were intended solely for
Holtzbrinck’s use on the Scientific American web site.”
Any other use, the court reasoned, would serve no func-
tion for Holtzbrinck.!” Holtzbrinck would not have
compensated Vyne for the code unless it used it for the
Scientific American web site.'” Indeed, Vyne’s copy-
right registration title indicated that the code was in-
tended for the use of the Scientific American web site.'”?

The court turned to Ninth Circuit reasoning to deter-
mine that if Vyne did not convey a license to use the
code on the Scientific American web site, then its contri-
bution would have been of minimal value.'® The court
noted, however, that such a conclusion would ignore
the fact that Holtzbrinck paid Vyne a substantial
amount of money for its work.'"™ Holtzbrinck would not
have tendered good consideration to have a web site
created that it could not use.'®

Moreover, the court noted evidence suggesting that
when the parties sought to memorialize their discus-
sions, Vyne intended to permit Holtzbrinck the use and
badges of ownership over the Scientific American web
site.!® In fact, in two separate writings, a Vyne em-
ployee acknowledged that it was his continuing under-
standing that Holtzbrinck would own the Scientific
American web site and all of the programs and files con-
tained therein.'"”

Furthermore, Vyne permitted password access to the
Scientific American web site, placed a copyright notice
on the site indicating that Scientific American was the
copyright owner without reserving any similar notice of
its own claim to any ownership rights, and eventually
transferred files to Holtzbrinck in anticipation of the

eventual transfer of the en-
tire Scientific American web

It is especially important that site to  the Holtzbrinck
companies wishing to establish
themselves online do not cut

site. corners, thereby improvidently
exposing themselves to potentially
costly proprietary losses.

server.'® Clearly, the court
noted, Vyne intended for
Holtzbrinck to use the files,
if not to own them.'” The
court concluded that Vyne’s
history and course of dealing
with Holtzbrinck indicated
conduct commensurate with
granting Holtzbrinck a non-
exclusive implied license."”

Conclusion

Despite the burst of the dot-com bubble, a healthy
e-presence remains crucial to any going business con-
cern.'! It is especially important, given the current eco-
nomic climate, that companies wishing to establish
themselves online do not cut corners, thereby improvi-
dently exposing themselves to potentially costly propri-
etary losses. Indeed, such a scenario would be ironic,
given that the increasing complexity in web technology
and design warrants more stringent — not relaxed -
scrutiny of the proprietary provisions in a WDA. The
use of boilerplate language or oral agreements will lead
to many legal challenges as these web development
arrangements break down and start unraveling.

Holtzbrinck’s response was to fashion a remedy by
implying a non-exclusive license into an oral contract.
The Holtzbrinck decision presents an initial attempt to
craft a judicial response to the competing proprietary in-
terests left unresolved when a web development
arrangement goes awry. Holtzbrinck, therefore, is an in-
structive case for those seeking guidance in properly ap-
portioning proprietary rights in an increasingly compli-
cated and developing area of the law. As the shift
towards an integrated online business paradigm gains
in complexity and use, the importance of contextualiz-
ing these principles will become increasingly apparent
and relevant.
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confidential information or trade secrets. Id.

17 US.C. §101.

Del Gallo, supra note 1, at 872.

17 US.C. §101.

490 U.S. 730 (1989).

Id. at 731.

Id. at 751-53. These factors included:

1. The skill required (more likely to be an independent
contractor if skill level is high);

2. The source of instrumentality and tools (more likely to
be an independent contractor if hired party uses his own
tools);

3. The location of the work (more likely to be an indepen-
dent contractor if hired party works at a place other than
hiring party, especially if it is at the hired party’s own fa-
cility);

4. The duration of the relationship between the parties
(more likely to be an independent contractor if the dura-
tion is short);

5. Whether the hiring party has the right to assign addi-
tional projects to the hired party (more likely to be inde-
pendent-contractor if there is no right to assign addi-
tional projects);

6. The extent of the hired party’s discretion over when
and how long to work (more likely to be an independent
contractor if the hiring party decides when and how long
to work);

7. The method of payment (more likely to be an indepen-
dent contractor if paid in one final lump sum upon com-
pletion, more likely to be an employee if paid routinely);

8. Whether the work is part of the regular business of the
hiring party (more likely to be an independent contractor
if the work is not part of the services or products that hir-
ing party sells to others);

9. Whether the hiring party is in business (more likely to
be an independent contractor if the hired party sells the
particular products or services on a regular basis as part
of an ongoing business);

10. The provisions of the employee benefits (more likely
to be an independent contractor if there are no employee
benefits); and

19.
20.

21.

22.
23.

24.

25.

26.

27.

11. The tax treatment of the hired party (more likely to be
an independent contractor if an IRS 1099 form was used
instead of a W-2)).

Del Gallo, supra note 1, at 874.

Id. at 875. Del Gallo points out, however, that “one
should keep in mind that the amount of control exhibited
in CCNV [Reid] was very exacting and yet still there was
no work for hire found.” Id.

Id. Although the amount of control is an issue of fact. Id.
at 876.

17 US.C. § 106.

Derivative works may be based on a work which is al-
ready duly copyrighted or upon a work which is in the
public domain. The failure of a derivative work to be
based upon a preexisting work which is copyrighted or
in the public domain is fatal to a claim for copyright pro-
tection. See Waldman Pub. Corp. v. Landoll, Inc., 43 F.3d 775
(2d Cir. 1994); JB] Fabrics, Inc. v. Brylane, Inc., 714 F. Supp.
107 (S.D.N.Y. 1989); Peter Pan Fabrics, Inc. v. Rosstex Fab-
rics, Inc., 733 E. Supp. 174 (S.D.N.Y. 1990); Odegard, Inc. v.
Costikyan Classic Carpets, Inc., 963 F. Supp. 1328 (S.D.N.Y.
1997). In Gates Rubber Co. v. Bando American, Inc., 798 F.
Supp. 1499 (D. Colo. 1992), aff'd in part on other grounds,
vacated in part on other grounds, 9 F.3d 823 (10th Cir. 1993)
and related reference, 855 F. Supp. 330 (D. Colo. 1994), the
court ruled that a computer program was not derivative
of works that were not previously published.

17 U.S.C. § 101. “A work consisting of editorial revisions,
annotations, elaborations, or other modifications which,
as a whole, represent an original work of authorship, is a
derivative work . . . as well.” Id.

M.H. Segan Ltd. Partnership v. Hasbro, Inc., 924 F. Supp.
512 (S.D.N.Y. 1996).

See L. Batlin & Son, Inc. v. Snyder, 536 F.2d 486 (2d Cir.
1976). See also Eden Toys, Inc. v. Florelee Undergarment Co.,
Inc., 697 F.2d 27 (2d Cir. 1982), on remand to 1984 WL 2120
(S.D.N.Y. 1984); Twin Peaks Prods., Inc. v. Publications Int’l,
Ltd., 996 F.2d 1366 (2d Cir. 1993); Raffoler, Ltd. v. Peabody &
Wright, Ltd., 671 E. Supp. 947 (E.D.N.Y. 1987); M.H. Segan
Ltd. Partnership v. Hasbro, Inc., 924 F. Supp. 512 (S.D.N.Y.
1996).

Durham Indus., Inc. v. Tomy Corp., 630 F.2d 905 (2d Cir.
1980); Eden Toys, Inc., 697 F.2d 27; Weissmann v. Freeman,
868 F.2d 1313 (2d Cir. 1989); Waldman Pub. Corp. v. Landoll,
Inc., 43 E3d 775 (2d Cir. 1994); Woods v. Bourne Co., 60
F.3d 978 (2d Cir. 1995); Mister B Textiles Inc. v. Woodcrest
Fabrics, Inc., 523 E. Supp. 21 (S.D.N.Y. 1981); Kenbrooke
Fabrics, Inc. v. Material Things, 1984 WL 532 (S.D.N.Y.
1984); National Broadcasting Co., Inc. v. Sonneborn, 630 F.
Supp. 524 (D. Conn. 1985); Past Pluto Prods. Corp. v. Dana,
627 F. Supp. 1435 (5.D.N.Y. 1986); Dolori Fabrics, Inc. v.
Limited, Inc., 662 F. Supp. 1347 (S.D.N.Y. 1987); Hearn v.
Meyer, 664 E. Supp. 832 (S.D.N.Y. 1987); Bates v. Actors
Heritage, Inc., 1989 WL 206430 (S.D.N.Y. 1989); Conan
Props., Inc. v. Mattel, Inc., 712 E. Supp. 353 (S.D.N.Y. 1989),
reconsideration denied, 1990 WL 209366 (S.D.N.Y. 1990); |B]
Fabrics, Inc. v. Brylane, Inc., 714 . Supp. 107 (S.D.N.Y.
1989); Peter Pan Fabrics, Inc. v. Rosstex Fabrics, Inc., 733 F.
Supp. 174 (S.D.N.Y. 1990); Folio Impressions, Inc. v. Byer
California, 752 F. Supp. 583 (5.D.N.Y. 1990), aff'd, 937 E.2d
759 (2d Cir. 1991); GB Marketing USA Inc. v. Gerolsteiner
Brunnen GmbH & Co., 782 F. Supp. 763 (W.D.N.Y. 1991);
Tempo Music, Inc. v. Famous Music Corp., 838 F. Supp. 162
(S.D.N.Y. 1993); Agee v. Paramount Communications, Inc.,
853 F. Supp. 778 (S.D.N.Y. 1994), related reference, 869 F.
Supp. 209 (S.D.N.Y. 1994), as amended, (July 27, 1995) and
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28.

29.

30.

31

32.

33.

34.

motion to vacate denied, 932 F. Supp. 85 (S.D.N.Y. 1996) and
appeal dismissed, 114 F.3d 395 (2d Cir. 1997) and aff'd in
part, rev’d in part, 59 F.3d 317 (2d Cir. 1995) and related ref-
erence, 1995 WL 790313 (S.D.N.Y. 1995).

Durham Indus., Inc., 630 F.2d 905; Eden Toys, Inc., 697 F.2d
27; JB] Fabrics, Inc. v. Brylane, Inc., 714 F. Supp. 107
(S.D.N.Y. 1989); Peter Pan Fabrics, Inc., 733 E. Supp. 174;
Wolff v. Institute of Elec. and Elecs. Eng’rs, Inc., 768 E. Supp.
66 (S.D.N.Y. 1991); M.H. Segan Ltd. Partnership, 924 F.
Supp. 512; Odegard, Inc. v. Costikyan Classic Carpets, Inc.,
963 F. Supp. 1328 (S.D.N.Y. 1997), related reference, 1997
WL 391214 (S.D.N.Y. 1997).

See Mirage Editions, Inc. v. Alberquerque A.R.T. Co., 856 F.2d
1341 (9th Cir. 1998) (holding that tile seller’s failure to ob-
tain copyright holder’s consent to remove his artistic
prints from compilation book so that they could be
mounted on tiles for sale to the public violated 17 U.S.C.
§ 106).

Weissmann, 868 F.2d 1313; Waldman Pub. Corp. v. Landoll,
Inc., 43 £3d 775 (2d Cir. 1994); Mister B Textiles Inc. v.
Woodcrest Fabrics, Inc., 523 F. Supp. 21 (S.D.N.Y. 1981);
Kenbrooke Fabrics, Inc. v. Material Things, 1984 WL 532
(S.D.N.Y. 1984); Conan Props., Inc. v. Mattel, Inc., 601 E.
Supp. 1179 (S.D.N.Y. 1984), related reference, 619 F. Supp.
1167 (S.D.N.Y. 1985), related reference, 712 E. Supp. 353
(S.D.N.Y. 1989), reconsideration denied, 1990 WL 209366
(S.D.N.Y. 1990); National Broadcasting Co., Inc. v.
Sonneborn, 630 F. Supp. 524 (D. Conn. 1985); Dynamic So-
lutions, Inc. v. Planning & Control, Inc., 646 F. Supp. 1329
(S.D.N.Y. 1986), related reference, 1987 WL 6419 (S.D.N.Y.
1987), related reference, 1988 WL 9918 (S.D.N.Y. 1988), re-
lated reference, 1990 WL 71477 (S.D.N.Y. 1990); Dolori Fab-
rics, Inc. v. Limited, Inc., 662 F. Supp. 1347 (S.D.N.Y. 1987);
Raffoler, Ltd. v. Peabody & Wright, Ltd., 671 E. Supp. 947
(E.D.N.Y. 1987); Bates v. Actors Heritage, Inc., 1989 WL
206430 (S.D.N.Y. 1989); |B] Fabrics, Inc. v. Brylane, Inc., 714
E. Supp. 107 (S.D.N.Y. 1989); Wolff, 768 E. Supp. 66, Com-
puter Assocs. Intern., Inc. v. Altai, Inc., 775 F. Supp. 544
(E.D.N.Y. 1991), aff'd on other grounds, vacated in part on
other grounds, 982 F.2d 693 (2d Cir. 1992); GB Marketing
USA Inc. v. Gerolsteiner Brunnen GmbH & Co., 782 E. Supp.
763 (W.D.N.Y. 1991).

See, e.g., In re C Tek Software, Inc., 127 B.R. 501, 15 U.C.C.
Rep. Serv. 2d (CBC) 271 (Bankr. D.N.H. 1991).

Aymes v. Bonelli, 47 F.3d 23, 33 U.S.P.Q.2d (BNA) 1768 (2d
Cir. 1995); but see AS Institute, Inc. v. S & H Computer Sys-
tems, Inc., 605 E. Supp. 816, 225 U.S.P.Q. (BNA) 916 (M.D.
Tenn. 1985).

Secure Servs. Tech., Inc. v. Time and Space Processing Inc.,
722 F. Supp. 1354, 12 U.S.P.Q.2d (BNA) 1617, 36 Cont.
Cas. Fed. (CCH) para75764 (E.D. Va. 1989). Likewise,
where a second computer program based on a pre-exist-
ing program is so different from the first that it is itself an
original work, the second program cannot be a derivative
work of the first program. Integral Systems, Inc. v. People-
soft, Inc., 1991 WL 498874 (N.D. Cal. 1991); Service &
Training, Inc. v. Data General Corp., 737 F. Supp. 334 (D.
Md. 1990), aff’d, 963 F.2d 680 (4th Cir. 1992). Further, one
court held that a computer program that used only a very
small amount of the programming code of another pro-
gram and was designed to serve a completely opposite
function could not be derivative of the preexisting pro-
gram. Vault Corp. v. Quaid Software Ltd., 847 F.2d 255, 7
U.S.P.Q.2d (BNA) 1281 (5th Cir. 1988).

17 US.C.§ 101.

35.

36.
37.
38.

39.
40.
41.

42.
43.
44.
45.
46.

47.

48.

49.
50.
51.
52.
53.
54.
55.
56.
57.

58.
59.

60.

61.
62.
63.

Del Gallo, supra note 1, at 881 (citing Melville B. Nimmer
& David Nimmer, Nimmer on Contracts, § 6.03 (1996)
(“Nimmer”)).

Nimmer, supra note 35, at § 6.04.

Id.

Del Gallo, supra note 1 at 881-82. Del Gallo notes that
“the contributions of the hiring party can be distilled
from the web site and still be left with a meaningful
whole in the way that lyrics may be separated from the
melody.” Id.

Id. at 882.
Id.

Del Gallo, supra note 1 at 884. Moreover, “a potential
reader, through his home computer, a telephone line, and
the services of an online service provider, normally as-
sumes, as he browses through a web site, that the work
was created by the company or partnership that is spon-
soring that particular web site.” Id.

Id.

Id. at 885.

Id. (citing David Bender, Computer Law § 4.04[3]).
Id. at 886.

874 F. Supp. 206 (N.D. I1l. 1995), vacated, 926 F. Supp. 780
(N.D. II1. 1996).

Napoli v. Sears, Roebuck & Co., 874 F. Supp. 206, 208 (N.D.
1. 1995).

Id. This procedure is very similar to the process a hiring
party employs when developing a web site with a con-
tracted programmer who is capable of programming in
hypertext. Del Gallo, supra note 1, at 890.

Napoli, 874 F. Supp. at 208.

Id. at 206.

Id. at 211.

Del Gallo, supra note 1 at 895.

17 US.C. § 204.

Id.

Del Gallo, supra note 1, at 896.

17 U.S.C. § 204(a).

Del Gallo, supra note 1, at 898. The Copyright Act explic-
itly declares that a “transfer of ownership” will not in-
clude a nonexclusive license, thereby circuitously ex-

empting it from the copyright statute of frauds since only
transfers of ownership require a writing. Id.

Id.

See Viacom Int’l Inc. v. Fanzine Int’l, Inc., 2000 WL 1854903
at *3 (5.D.N.Y.); Johnson v. Jones, 149 E3d 494, 501 (6th Cir.
1998); I.A.E, Inc. v. Shaver, 74 £3d 768, 775 (7th Cir. 1996);
Effects Assocs., Inc. v. Cohen, 908 F.2d 555, 558 (9th Cir.
1990); Keane Dealer Servs., Inc. v. Harts, 968 E. Supp. 944,
947 (S.D.N.Y. 1997); Design Options, Inc. v. BellePointe, 940
E. Supp. 86, 92 (S.D.N.Y. 1996); Del Gallo, supra note 1, at
898.

Viacom Int’l Inc., 2000 WL 1854903 at *3; Smithkline
Beecham Consumer Healthcare, L.P. v. Watson Pharmaceuti-
cals, Inc., 211 F.3d 21, 25 (2d Cir. 2000) (quoting Effects As-
socs., 908 E2d at 558).

Del Gallo, supra note 1, at 898.
Id. at 899.
2000 WL 502860 (S.D.N.Y.).
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64.
65.
66.
67.
68.
69.
70.
71.
72.
73.
74.
75.

76.
77.
78.
79.
80.
81.
82.
83.

84.
85.
86.
87.
88.
89.
90.
91.
92.

93.
94.
95.
96.
97.
98.
99.

100.

101.
102.

Holtzbrinck, 2000 WL 502860 at *1.
Id.

Id. at *2.
Id. at *1.
Id. at *2.
Id.

Id. at *2-3.
Id. at *2.
Id.

Id. at *9.
Id.

Id. at *10. It was undisputed that Vyne hired outside con-
sultants to develop programs, codes, and scripts for the
Scientific America web site. Id. Further, Vyne did not pro-
duce any written agreements that would satisfy the
work-for-hire doctrine. Id.

Id. at *9.

Id.

Id.

Id.

Id. at *10.

Id. (citing Childress v. Taylor, 945 F.2d 500 (2d Cir. 1991)).
Id.

Id. (citing Picture Music, Inc. v. Bourne, Inc., 314 E. Supp.
640 (S.D.N.Y. 1970)).

17 US.C. § 201(a).
1d.
Id.
1d.
1d.
Id.
Id.
1d.

Graham v. James, 144 E3d 229, 235 (2d Cir. 1998); Viacom
Int’l Inc. v. Fanzine Int’l, Inc., 2000 WL 1854903 at *3
(S.D.N.Y.); Johnson v. Jones, 149 E.3d 494, 501 (6th Cir.
1998); I.A.E, Inc. v. Shaver, 74 F.3d 768, 775 (7th Cir. 1996);
Effects Assocs., Inc. v. Cohen, 908 E2d 555, 558 (9th Cir.
1990); Keane Dealer Servs., Inc. v. Harts, 968 E. Supp. 944,
947 (S.D.N.Y. 1997); Design Options, Inc. v. BellePointe, 940
E. Supp. 86, 92 (S.D.N.Y. 1996).

Holtzbrinck, 2000 WL 502860 at *4.
Id.
Id.
Id.
Id.
Id.
Id.

Id. (stating that “if a license is not implied to permit
HPH’s use of the work, Vyne’s work would be worthless
to Holtzbrinck, for the code was created to display the
magazine’s content on the Website”); see also Design Op-
tions, Inc. v. Bellepointe, Inc., 940 E. Supp. 86, 92 (S.D.N.Y.
1996).

Holtzbrinck, 2000 WL 502860 at *4.

Id. The Certificate of Copyright Registration was entitled:
“Scientific American: Working Knowledge Custom Writ-

103.
104.

105.
106.
107.

108.
109.
110.

111.

ten Software for the Scientific American Magazine Inter-
net Web Site.” Id.

Id. at *5.

Id. (citing Effects Assocs., Inc. v. Cohen, 908 F.2d 555, 559
(9th Cir. 1990)).

Id.
Id.

Id. In a follow-up letter to HP’s attorney, the employee
stated that the company would “have no problem with
the idea that Scientific American owns all files created for
this project.” Id. at fn. 6.

Id. at *5.
Id.

Id. The Court tempered this conclusion by noting that an
implied license is revocable absent consideration. Id. (cit-
ing I.A.E., Inc. v. Shaver, 74 F.3d 768, 772 (7th Cir. 1996)).
Accordingly, the Court cautioned that if Vyne exceeded
the scope of its original agreement and produced work
for which it was not adequately compensated, then HP’s
license to use that work product would have been revo-
cable. Id. The extent of HP’s consideration was not clear,
and not possible for determination on summary judg-
ment. Id.

Anne Hairing, Intellectual Property Issues in Internet Con-
tent Licensing, Prac. L. Inst. 503 (2001).
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tients, Hospitals and Law Enforcement, Taylor, P, Feb. 2000 41

New York Felony Sentencing: Shift in Emphasis to Increase Penalties
for Violent Offenders, Cohen-Gallet, B., Jan. 1999 40
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“Project Exile” Effort on Gun Crimes Increases Need for Attorneys to
Give Clear Advice on Possible Sentences, Clauss, W.; Osiovich, J.,
June 2000 35

Shootings by Police Officers Are Analyzed Under Standards Based on
Objective Reasonableness, McGuinness, J., Sept. 2000 17

United States Should Ratify Treaty for International Criminal Court,
Murphy, E, Apr. 1999 86

Discrimination

Use of Race in “Stop-and-Frisk”: Stereotypical Beliefs Linger, But
How Far Can the Police Go?, Gershman, B., ~ Mar./Apr. 2000 42

Elder Law
(See also Trust and Estate Law)

Do Implied Contract Principles or Fraud Theories Support Medicaid
Suits Against Community Spouses?, Rachlin, M., Feb. 2001 32

Employment Law

Balancing Test and Other Factors Assess Ability of Public Employees
to Exercise Free Speech Rights, Herbert, W., Sept. 2002 24

Can Employers Limit Employee Use of Company E-mail Systems for
Union Purposes?, Young, M., Jan. 2000 30

Cost Savings from Hiring Contingent Workers May Be Lost if Their
Status Is Challenged, Bernak, E.; Frumkin, W., Sept./Oct. 1999 36

Employers Need to Observe Limits on Monitoring the Workplace and
Reduce Privacy Expectations, Panken, P.; Williams, J.,
Sept./Oct. 1999 26

Employment-at-Will in New York Remains Essentially Unchanged
After a Century of Refinements, Andrews, R.; Maroko, R.,
Sept./Oct. 1999 8

Gradual Changes Have Silently Transformed the Adjudication of
Workers’ Compensation Claims, Levine, B.; McCarthy, J.,
Oct. 2002 40

Labor, Management Officials See Benefits in Negotiated Procedure for
Coverage Under GML § 207, Dunn, R.; Gold, E.,
Sept./Oct. 1999 70

NRLB Regional Director’s Life in Sports, An: Hard-ball Labor Rela-
tions in Sports Lead to Government Involvement, Silverman, D.,
Sept./Oct. 1999 80

Pre-dispute ADR Agreements Can Protect Rights of Parties, Reduce
Burden on Judicial System, Spelfogel, E., Sept./Oct. 1999 16

Project Labor Agreements Offer Opportunity for Significant Savings
on Public Construction Projects, Gaal, J.; Oliver, D.,
Sept./Oct. 1999 61

Provisions of New York Laws Are Likely to Diminish Impact of High
Court Disability Decisions, Akohonae, R.; Reibstein, R.,
Oct. 2002 47

Recent Decisions Have Created New Theories of Negotiability Under
the Taylor Law, Crotty, J., Sept./Oct. 1999 74

Rising Tide of Retaliation Claims Challenges Employers to Adopt Ad-
equate Preventive Measures, Halligan, R.; Klein, E.,
Sept./Oct. 1999 51

Romance in the Workplace: Employers Can Make Rules if They Serve
Legitimate Needs, Berlin, S.; Zuckerman, R., ~ Sept./Oct. 1999 43

To Defer or Not to Defer: Handling Improper Practice Charges Under
the Taylor Act, Maier, P, May /June 1999 41

When Duty Calls: What Obligations Do Employers Have to Employ-
ees Who Are Called to Military Service?, Cilenti, M.; Klein, E.,
Nov./Dec. 2001 10

Environmental Law

Courts May Find Individuals Liable for Environmental Offenses
Without Piercing Corporate Shield, Monachino, B, ~ May 2000 22

Environmental Cases in New York Pose Complex Remediation Issues
with Profound Impact on Land Values, Palewski, P, ~ May 2000 8

ERISA

As Managed Care Plans Increase, How Can Patients Hold HMOs Li-
able for Their Actions?, Trueman, D., Feb. 1999 6

Summary of Report — Association Committee Recommends Pension
Simplification Commission, Lurie, A., May 2000 36

Estate Planning
(See also Retirement, Trust and Estate Law)

1999 New York State Legislative Changes Affecting Estate Planning
and Administration, Rubenstein, J., Dec. 1999 52

Buy-Sell Agreements Developed as Estate Planning Vehicles Require
Foresight and Periodic Review, Grall, ].; Zuckerman, M.,
Dec. 1999 16

Changes to Estate Laws in 2002 Affected Families of Terror Victims,
Adoptions, Accountings and Trusts, Rubenstein, J.,
Nov./Dec. 2002 15

Estate Planning for Benefits from IRAs and Qualified Retirement
Plans Involves Numerous Taxation Issues, Krass, S.,  Dec. 1999 29

Generation-Skipping Transfer Tax Continues to Evolve and May Pose
Traps and Pitfalls for the Unwary, Mark, D.; Schlesinger, S.,
Dec. 1999 43

Gifts Must Involve Some Sacrifice, But the Tax Benefits Can Enhance
Estate Planning Strategies, Schumacher, J., Dec. 1999 23

Last Resort Estate Planning Finds Acceptance in Statutes and Cases
Relying on Substituted Judgment, Peckham, E., Mar./Apr. 2002 33

Legislative Action in 2001 Updated Accounting Concepts and Made
Procedural Changes, Rubenstein, J., Jan. 2002 30

New Allocation Rules and “Indirect Skips” Now Apply to Genera-
tion-Skipping Transfers, Mark, D.; Schlesinger, S.,
Nov./Dec. 2002 26

Post-mortem Tax Planning Will Continue as Vital Element in Han-
dling Large Estates, Peckham, E., Dec. 1999 37

Steps Taken While Testator Is Alive Can Play a Key Role in Uphold-
ing Client’s Estate Plan After Death, Barnosky, J.; Morken, J.,
Dec. 1999 8

Estate Tax Law

Changes in Estate and Gift Taxes Will Increase Exemption Amounts
and Lower Federal Rates, Mark, D.; Schlesinger, S.,  Sept. 2001 37
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New Era for Estate Administration in New York Has Reduced Estate
Tax But Many Requirements Still Apply, Peckham, E.,

Sept. 2000 30
Ethics and the Law

Judiciary State Law Report of the Commission on Fiduciary Appoint-
ments, Jan. 2002 38

Using Threats to Settle a Civil Case Could Subject Counsel to Crimi-
nal Consequences, Holly, W., Jan. 2000 26
Evidence

Behavioral Decision Theory Can Offer New Dimension to Legal
Analysis of Motivations, Marrow, P, Jul./Aug. 2002 46

Clarifying Evidentiary Rules on Contents of Reports by Physicians
Could Give Jurors More Information, Friedman, M.,  Jan. 2002 33

Close Attention to Detail Can Persuade Judges to Order Truly Com-
plete Discovery Responses, Weinberger, M., Jul./Aug. 2000 38

Document Examination — Detecting Forgeries Requires Analysis of
Strokes and Pressures, Jalbert, R., Nov./Dec. 2000 24

Judicial Certification of Experts: Litigators Should Blow the Whistle
on a Common But Flawed Practice, Kirgis, P, Feb. 2000 30

Kumho Tire-Decision Extends Daubert Approach to All Expert Tes-
timony, Cavanaugh, E., Jul./Aug. 1999 9

Kumbho Tire-Supreme Court Dramatically Changes the Rules of Ex-
perts, Littleton, R., Jul./Aug. 1999 8

Litigation Strategies — Reviewing Documents for Privilege: A Practi-
cal Guide to the Process, Cohen, D., Sept. 2000 43

Need for a Testifying Physician to Rely on Reports by a Non-Testify-
ing Physician Poses Evidentiary Problems, Friedman, M.,
Nov./Dec. 2001 28

Use of Surveillance Evidence Poses Risk of Ethical Dilemmas and
Possible Juror Backlash, Altreuter, W., Jul./Aug. 2002 40
Family Law

(See also Matrimonial Law)

Best Interests of the Child Remain Paramount in Proceedings to Ter-
minate Parental Rights, Crick, A.; Lebovits, G., May 2001 41

Complex Laws and Procedures Govern Civil Contempt Penalties for
Violating Orders of Protection, Fields, M., Feb. 2002 21

Family Law — From Father Knows Best to New Rights for Women
and Children, Whisenand, L., Jan. 2001 49

Juvenile Drug Treatment Court Uses “Outside the Box” Thinking to
Recover Lives of Youngsters, Sciolino, A., May 2002 37

State and Federal Statutes Affecting Domestic Violence Cases Recog-
nize Dangers of Firearms, Nicolais, R., Nov. 1999 39

Uniform Interstate Family Support Act Has Made Extensive Changes
in Interstate Child Support Cases, Aman, J., Jan. 2000 12

View from the Bench — One More Time: Custody Litigation Hurts
Children, Fields, M., June 2000 20

Freedom of Information

Decision in Schenectady Case Denies Access to Records of Police
Guilty of Misconduct, Winfield, R., May/June 1999 37

Government and the Law

Military Law Cases Present Diverse Array of Vital Issues for Individ-
uals and the Government, Fidell, E.; Sheldon, D., Feb. 2001 44

Municipal Law — Fundamental Shifts Have Altered the Role of Local
Governments, Magavern, J., Jan. 2001 52
Health Law

Government Audits Probe Potential Fraud and Abuse by Physicians
and Health Facilities, Formato, P., Schoppmann, M., Weiss, R.,
Wild, R, Jul./Aug. 2002 8

In Matters of Life and Death: Do Our Clients Truly Give Informed
Consent?, Sheinberg, W., Feb. 1999 36

Medicaid and Medicare Fair Hearings Are Vital First Step in Revers-
ing Adverse Decisions on Patient Care, Reixach, R., Jr., Feb. 2000 8

New Federal Regulations Expand Protections for Privacy of Health
Records, Clemens, J., June 2002 37

New York Requires External Review of Adverse Coverage Decisions
by HMOs and Health Insurers, Shaw, A., Jul./Aug. 1999 30
Helpful Practice Hints

Changes in Rules for Home Offices Provide New Possibilities for De-
ductions, Ozello, J., Mar./Apr. 2000 54

Computerized Research of Social Security Issues, Maccaro, J.,
May 2000 54

Disability Benefit Opportunities for Clients, Modica, S.,
May/June 1999 52
History in the Law

Historic Perspective, The — Belva Ann Bennett Lockwood: Teacher,
Lawyer, Suffragette, Selkirk, A., May 2002 45

Preserving a Heritage — Historical Society Will Collect Record of New
York’s Courts, Angione, H., Sept. 2002 8

Reflections on Sentencing — Adapting Sanctions to Conduct Poses
Centuries-old Challenge, Boehm, D., Oct. 2001 33

Seriatim Reflections — A Quarter Century in Albany: A Period of
Constructive Progress, Bellacosa, J., QOct. 2000 4

Taking Title to New York: The Enduring Authority of Roman Law,
Massaro, D., Jan. 2000 44

World War II Right-to-Counsel Case — Colonel Royall Vigorously
Defended Saboteurs Captured on U.S. Shores, Glendon, W.;
Winfield, R., Feb. 2002 46

Humor Column - Res Ipsa Jocatur

Deep in the Heart of Taxes, or . .. Few Happy Returns, Rose, J.,
Mar. 1999 54

Defending the Lowly Footnote, McAloon, P, Mar./Apr. 2001 64

Does the FDA Have Jurisdiction Over “Miracles”?, Rose, J.,
Sept. 2000 64

In Praise of Appraisal: Alternate Dispute Resolution in Action,
Rose, |, Jan. 2000 56

NAFTA’s Why Santa Claus Is Not Comin’ to Town, Rose, .,
Nov./Dec. 2000 64
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Tooth Fairy Prosecuted Under Provisions of Public Health Law,
Rose, J., May/June 1999 54

“What's Round on the Ends, High in the Middle and Late in the
Union?” Will Become a Legal Question, Rose, J., Jul./Aug. 1999 48

Will New York State Nikes Become Pyhrric Victories?, Rose, J.,
Jul./Aug. 2000 64
Insurance Law

Actions by Courts and Legislature in 2000 Addressed Issues Affecting
Uninsured and Underinsured Drivers, Dachs, J., Sept. 2001 26

Aggrieved Disability Policyholders in New York Are Not Limited to
Past Benefits as Remedy, Hiller, M., Jul./Aug. 2002 32

Black Mold Suits Yield Some Large Personal Injury Verdicts, But
Their Future Is Uncertain, Del Gatto, B., Grande, R., June 2002 23

Decisions in 1998 Clarified Issues Affecting Coverage for Uninsured
and Underinsured Motorists, Dachs, J., May/June 1999 8

If the Jury Hears That a Defendant Is Covered by Liability Insurance,
a Mistrial Is Not a Certainty, Haelen, J., Oct. 2002 35

Review of Uninsured Motorist and Supplementary Uninsured Mo-
torists Cases Decided in 2001, Dachs, J., Jul./Aug. 2002 20

Summing up 1999 'SUM'’ Decisions: Courts Provide New Guidance
on Coverage Issues for Motorists, Dachs, J., Jul./Aug. 2000 18
Intellectual Property

(See also Computers and the Law)

Development Agreements Are Vital to Prevent Later Disputes Over
Proprietary Interests in Web Sites, Warmund, J.,
Nov./Dec. 2002 34

Intellectual Property — Substantive and Procedural Laws Have Un-
dergone Fundamental Change, Carr, F, Jan. 2001 58
International Law

On the Road — Taking Depositions in Tokyo Or: The Only Show in
Town, Disner, E., Mar./Apr. 2000 35
Judiciary

Now You See It, Now You Don't: Depublication and Nonpublication
of Opinions Raise Motive Questions, Gershman, B., ~ Oct. 2001 36
View from the Bench — The Most Powerful Word in the Law: “Objec-
tion!”, Marrus, A., Jul./Aug. 2000 42
Juries

Can the Pattern Jury Instruction on Medical Malpractice Be Revised
to Reflect the Law More Accurately?, Fitzgerald, B., Nov. 1999 32

Educating Future Jurors — School Program Highlights Jury Service as
Fundamental Right, Wilsey, G.; Zullo, E., June 2001 50

Innovative Comprehension Initiatives Have Enhanced Ability of Ju-

rors to Make Fair Decisions, Joseph, G., June 2001 14

Introduction to Special Edition on Juries, Kaye, ].; Rosenblatt, A.,
June 2001 8

Juror Excuses Heard Around the State, June 2001 34

Jury Reform Has Changed Voir Dire, But More Exploration Is
Needed into the Types of Questions Asked, Richter, R., June 2001 19

Linguistic Issues — Is Plain English the Answer to the Needs of Ju-
rors?, Lazer, L., June 2001 37

Magic in the Movies — Do Courtroom Scenes Have Real-Life Paral-
lels?, Marks, P., June 2001 40

Pattern Instructions for Jurors in Criminal Cases Seek to Explain
Fundamental Legal Principles, Fisher, S., June 2001 29

Public’s Perspective — Successful Innovations Will Require Citizen
Education and Participation, Vitullo-Martin, J., June 2001 43

Review of Jury Systems Abroad Can Provide Helpful Insights Into
American Practices, Vidmar, N., June 2001 23

Summit Sessions Assessed Representative Quality of Juries and Juror
Communication Issues, Mount, C., Jr.; Munsterman, G.,
June 2001 10

Turning the Tables — The Commissioner of Jurors Takes on a New
Role, Goodman, N., June 2001 32

View from the Jury Box — The System is Not Perfect, But It's Doing
Pretty Well, Gutekunst, C., June 2001 35

When Employees Are Called — Rules Set Standards for Employers
and Allow Delays in Some Cases, Mone, M., June 2001 47

Labor Law
(See also Employment Law)

Labor Law — A Formerly Arcane Practice Now Handles a Wide Range
of Issues, Osterman, M., Jan. 2001 40

Landlord/Tenant Law

Summation in Rhyme: What Amount Will Compensate for Robert’s
Sad Fate?, Pinzel, E, Mar. 1999 50
Land-Use Regulations

Control of Suburban Sprawl Requires Regional Coordination Not
Provided by Local Zoning Laws, Weinberg, P., Oct. 2000 44
Language Tips Column

Jan. 1999 - Dec. 2000, Block, G.

Feb., Mar./Apr., June, Jul./Aug., Oct. and Nov./Dec. 2001

Jan. 2002 - Nov./Dec. 2002

Law and Literature

Reflections on Reading — Moments of Grace: Lawyers Reading Litera-
ture, Turano, M., Oct. 2000 12
Law Practice

Law Office Management — How Should Law Firms Respond to New
Forms of Competition?, Gallagher, S., June 2000 24

Records and Information Management Programs Have Become Vital
for Law Firms and Clients, Martins, C.; Martins, S., ~ Oct. 2001 21

Roundtable Discussion — U.S., British and German Attorneys Reflect
on Multijurisdictional Work, June 2000 31

Lawyer’s Bookshelf Column

Arbitration: Essential Concepts (by Steven C. Bennett),
Poppell, B, Jul./Aug. 2002 50
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Business and Commercial Litigation in Federal Courts
(Robert L. Haig, ed.), Fiske, R, Jr., Mar. 1999 56

Contempt of Court: The Turn-of-the-Century Lynching that Launched
100 Years of Federalism (by Mark Curriden and Leroy Philips,
Jr.), Moore, J., Mar./Apr. 2000 50

Evidentiary Privileges (Grand Jury, Criminal and Civil Trials) (by
Lawrence N. Gray), Boehm, D., June 2000 51

General Practice in New York (Robert L. Ostertag, Hon. James D.
Benson, eds.), Palermo, A., Apr. 1999 89

Handling Employment Disputes in New York (by Sharon P. Stiller,
Hon. Denny Chin, Mindy Novick), Bernstein, M.,
Mar./Apr. 2000 51

Inside/Outside: How Businesses Buy Legal Services (by Larry
Smith), Tripoli, L., June 2002 55

Judicial Outreach on a Shoestring (by Hon. Richard Fruin),
Gerges, A., Jul./Aug. 1999 50

Judicial Retirement Laws of the Fifty States and the District of Co-
lumbia (by Bernard S. Meyer), Gerhart, E., Feb. 2000 59

Ladies and Gentlemen of the Jury (by Michael S. Leif, H. Mitchell
Caldwell, Ben Bycel), Wagner, R., Feb. 2001 56

Lawyer (by Arthur Liman with Peter Israel), Siris, M.,
Feb. 1999 51

May It Please the Court! (Leonard Rivkin with Jeffrey Silberfeld),
Mulholland, E., Sept. 2000 54

Mobbing: Emotional Abuse in the American Workplace (by Noa
Davenport, Ruth Distler Schwartz, Gail Pursell Elliott),
La Manna, J., June 2000 52

Modern Legal Drafting, A Guide to Using Clearer Language (by
Peter Butt), Gerhart, E., Jul./Aug. 2002 50

New York Evidence with Objections (by Jo Ann Harris, Anthony A.
Bocchino, David A. Sonenshein), Kirgis, P, May 2000 50

New York Legal Research Guide (by Ellen M. Gibson), Emery, B.,
Jan. 1999 49

New York Objections (by Justice Helen E. Freedman),

Rosenberg, L., Jan. 2000 58

New York Zoning Law and Practice, 4th Edition (by Patricia
Salkin), Gesualdj, J., Sept. 2000 54

On Trial: Lessons From a Lifetime in the Courtroom (by Henry G.
Miller), Palermo, A., May 2002 52

Protect and Defend (by Richard North Patterson), Mulholland, E.,
Mar./Apr. 2001 53

Successful Partnering Between Inside and Outside Counsel (West
Group/American Corporate Counsel Ass'n), Moore, J.,
Mar./Apr. 2001 52

Transforming Practices: Finding Joy and Satisfaction in Legal Life
(by Steven Keeva), Mulholland, E., Feb. 2000 59

The Greatest Player Who Never Lived: A Golf Story (by J. Michael
Veron), Lang, R, Feb. 2001 57
Legal and Medical Malpractice

Unhappy Clients May Lodge Complaints of Neglect Even when Mal-
practice Is Not an Issue, Coffey, ].; Peck, D.,  May/June 1999 47

Legal Education

Annual Mock Trial Competition Introduces High School Students to
the Law and Court Procedures, Wilsey, G., Mar./Apr. 2000 10

Tournament Teaches Skills For a Lifetime, Korgie, T,
Mar./Apr. 2000 11
Legal Profession

18-B Experience, The — Court-Appointed Attorneys Face Legal and
Financial Challenges, Korgie, T., May 2001 5

Ethics — “Touting” in 1963 Was Replaced by a Flood of Information
About Lawyers, Craco, L., Jan. 2001 23

Exclusion Language of Policies May Deny Attorneys Coverage for
Mistakes in Business Pursuits, Adams, M., Mar. 1999 46

In Memoriam: Lawrence H. Cooke 1914-2000, Kaye, J.,
Sept. 2000 50

Justice Robert H. Jackson, Gerhart, E., Nov./Dec. 2000 42

Professionalism Award: An Exemplary Lawyer, Netter, M.,
Jul./Aug. 2002 52

Professionalism Award — Chronicle of a Career, Netter, M.,
May 2001 49

Reflections on Building a Practice — Lessons from the Neighborhood
Provide Secrets to Success, Nolan, K., May 2002 16

Tribute — William |. Carroll, May 2001 25
Legal Writer Column

Dress for Success: Be Formal But Not Inflated, Lebovits, G.,
Jul./Aug. 2001 8

Getting to Yes: Affirmative Writing, Lebovits, G., Oct. 2001 64

He Said — She Said: Gender-Neutral Writing, Lebovits, G.,
Feb. 2002 64

If I Were a Lawyer: Tense in Legal Writing, Lebovits, G.,
Nov./Dec. 2002 64

Not Mere Rhetoric: Metaphors and Similes — Part 1, Lebovits, G.,
June 2002 64

Not Mere Rhetoric: Metaphors and Similes — Part 11, Lebovits, G.,
Jul./Aug. 2002 64

“Off” with Their Heads: Concision, Lebovits, G.,
Nov./Dec. 2001 64

On Terra Firma with English, Lebovits, G., Sept. 2001 64

Pause That Refreshes, The: Commas — Part I, Lebovits, G.,
Mar./Apr. 2002 64

Pause That Refreshes, The: Commas — Part 11, Lebovits, G.,
May 2002 64

Poetic Justice: From Bar to Verse, Lebovits, G., Sept. 2002 48
What's Another Word for “Synonym”?, Lebovits, G., Jan. 2002 64

Writers on Writing: Metadiscourse, Lebovits, G., Oct. 2002 64

Legal Writing
Research Strategies — A Practical Guide to Cite-Checking: Assessing
What Must Be Done, Bennett, S., Feb. 2000 48

View from the Bench — Clarity and Candor are Vital in Appellate Dis-
covery, Boehm, D., Nov. 1999 52
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Writing Clinic — An Attorney’s Ethical Obligations Include Clear
Writing, Davis, W., Jan. 2000 50

Writing Clinic — Analyzing the Writer's Analysis: Will It Be Clear to
the Reader?, Donahoe, D., Mar./Apr. 2000 46

Writing Clinic — Making the Language of the Law Intelligible and
Memorable, McCloskey, S., Nov. 1999 47

Writing Clinic — Rhetoric Is Part of the Lawyer’s Craft,
McCloskey, S., Nov./Dec. 2002 8

Writing Clinic — So Just What Is Your Style?, McCloskey, S.,
Nov./Dec. 2001 39

Writing Clinic — The Keys to Clear Writing Lead to Successful Re-
sults, McCloskey, S., Nov./Dec. 2000 31

Writing Clinic — Writing Clearly and Effectively: How to Keep the
Reader’s Attention, Stein, J., Jul./Aug. 1999 44
Liens

(See Mortgages and Liens)

Litigation

(See Trial Practice)

Matrimonial Law

(See also Family Law)

Changing Population Trends Spur New Interest in Prenup Agree-
ments for Love, Money and Security, DaSilva, W., Feb. 2002 8
Mortgages and Liens

Early Assessment of Potential Liens Is Critical to Assure that Recov-
ery Meets Client’s Expectations, Little, E., Mar./Apr. 2001 44

Mortgage Foreclosures Involve Combination of Law, Practice, Rela-
tionships and Strategies, Bergman, B., Jul./Aug. 2001 19

Purchase Money Mortgages Require Careful Drafting to Avoid Later
Difficulties, Bergman, B., Nov./Dec. 2002 29

Understanding Mechanic’s Liens Reveals Approaches to Thwart a
Developer’s Improper Filing, Lustbader, B., Jul./Aug. 2001 51

Wall Street Remains a Key Player in Commercial Real Estate Financ-
ing Despite Capital Market Fluctuations, Forte, J.,

Jul./Aug. 2001 34
Poetry

Challenges, Dunham, A., Jan. 2000 53

Point of View Column

Client Protection Funds Serve Noble and Pragmatic Needs, Miller, E.,
Feb. 2001 53

Mar. 1999 52

Participation of Women Should Be Required in Domestic Violence
Cases, Murphy, F, Jan. 2000 54

Reflections on Being Mediators, Ross, D.; Schelanski, V.,
Jul./Aug. 2000 46

Televised Criminal Trials May Deny Defendant a Fair Trial,
Murphy, E, Mar./Apr. 2000 57

Faceless Mentally Ill in Our Jails, Gerges, A.,

To the Supreme Court: Keep the Courthouse Doors Open,
Weinberg, P, Feb. 2000 55

Treatment Option for Drug Offenders Is Consistent with Research
Findings, Leshner, A., Sept. 2000 53

United States Should Ratify Treaty for International Criminal Court,
Murphy, E, Apr. 1999 87

Why the Legal Profession Needs to Mirror the Community It Serves,
Hall, L.P, Nov./Dec. 2000 38
Privileges

Privilege and the Psychologist: Statutory Differences Yield Untailored
Multilateral Confusion, Marrow, P, Mar. 1999 26
Probate

(See also Trust and Estate Law)

Early Detection of Possible Pitfalls in Fiduciary Obligation Can Pre-
vent Later Problems, Freidman, G.; Morken, J., Jan. 2002 22
Professional Responsibility

CLE for New York Attorneys: Ensuring the Tradition of Professional-
ism, Pfau, A., Jan. 1999 8

Estates with Multiple Fiduciaries Pose Ethical and Practical Issues
for Attorney and Clients Alike, Freidman, G.; Morken, J.,
Nov./Dec. 2001 22

Part 1500. Mandatory Continuing Legal Education Program for At-
torneys in State of New York, Jan. 1999 12
Real Property Law

Enhanced Notice Requirements in Property Tax Foreclosure Cases
Give Owners More Protection, Wilkes, D., Mar./Apr. 2002 48

Primer on Conveyancing, A — Title Insurance, Deeds, Binders, Bro-
kers and Beyond, Rohan, P, Oct. 2000 49

RPL Requires Disclosure Statement, Mar./Apr. 2002 52

Retirement

New Rules Offer Greater Flexibility and Simpler Distribution Pat-
terns for IRAs and Pension Plans, Neumark, A.; Slater-Jansen, S.,

Mar./Apr. 2001 26
Science and Technology

Technology Primer — Video Teleconferencing of Hearings Provides
Savings in Time and Money, La Manna, J., Sept. 2000 8

Wide Use of Electronic Signatures Awaits Market Decisions About
Their Risks and Benefits, Zoellick, B., Nov./Dec. 2000 10

Securities Law

(See Business Law)

Software Review
CaseMap (CaseSoft), Reed, J., Feb. 2000 58

Kidmate: A Joint Custody Program for Family Law Specialists (Lapin
Agile, Inc.), Siegel, E, Feb. 1999 50

48

Journal | November/December 2002



Tax Law

Phase-Ins, Phase-Outs, Refunds and Sunsets Mark New Tax Bill,
a/k/a EGTRRA 2001, Peckham, E., Oct. 2001 41

Timing the Transfer of Tax Attributes in Bankruptcy Can Be Critical
to the Taxpayer, Hansen, L., Oct. 2001 44
Tax Techniques

Community Foundations: Doing More for the Community,
Peckham, E., Feb. 2000 52

Proposed GST Regulations Clarify Exemptions for Grandfathered
Trusts, Sederbaum, A., June 2000 48

Qualified State Tuition Programs and Education IRAs, Rothberg, R.,
May 2000 51

State Income Tax: Not All Trusts Must Pay, Michaels, P,
Twomey, L., QOct. 2001 52

Torts and Negligence
Alternate Methods of Service for Motor Vehicle Cases Provide Way to

Reach Elusive Defendants, Taller, Y.D., May/June 1999 24
Are Lawyers Promoting Litigation?, Apr. 1999 9
Assessing the Costs and Benefits, Apr. 1999 32
Civil Justice Reform Act, Apr. 1999 64

In a Suit Based on Intentional Acts, Defendant May Attempt to Raise
Comparative Fault Under CPLR 1411, Beha, ]., II, June 2002 32

Lawsuits on the Links: Golfers Must Exercise Ordinary Care to Avoid
Slices, Shanks and Hooks, Lang, R., Jul./Aug. 2000 10

Normal Rules on Liability for Failure to Use Seat Belts May Not
Apply in School Bus Accidents, Effinger, M., June 2000 41

Proof of Recurring Conditions Can Satisfy Prima Facie Requirement
for Notice in Slip-and-Fall Litigation, Taller, Y.D.,  Sept. 2000 27

Proposals for Change in Tort Law, Apr. 1999 57
Report of the Task Force to Consider Tort Reform Proposals,

Apr. 1999 80
Rising Tide of Torts?, Apr. 1999 40
Tort Law Debate in New York, Angione, H., Apr. 1999 7
Tort Law in New York Today, Apr. 1999 8

Torts and Trials — Changes Made in Juries, Settlements, Trial Proce-
dures, Liability Concepts, Miller, H., Jan. 2001 26

Wrongly Convicted May Recover Civil Damages, But Must Meet Ex-
acting Standards of Proof, Ruderman, T, Feb. 2002 30

Tort Law

Corporate Officers and Directors Seek Indemnification from Personal
Liability, Coffey, ].; Gaber, M., Mar./Apr. 2001 8
Trial Practice

Changes in Practice and on the Bench — Days of Conviviality Pre-
ceded Specialization and Globalization, Hancock, S., Jr., Jan. 2001 35

Real Case, A — Learning to Love: The Trial Lawyer’s 14 Challenges,
Miller, H., Sept. 2001 8

Trial Strateqies — Quick Voir Dire: Making the Most of 15 Minutes,
Cole, A,; Liotti, T,, Sept. 2000 39

View from the Bench — Lawyers Need Detailed Knowledge of Rules
for Using Depositions at Trial, DiBlasi, ]., Oct. 2001 27

View from the Bench — Thorough Trial Preparation Is Vital for Court-
room Success, DiBlasi, J., May 2002 21
Trust and Estate Law

(See also Estate Planning)

Advances in DNA Techniques Present Opportunity to Amend EPTL
to Permit Paternity Testing, Cooper, L., Jul./Aug. 1999 34

Notable Changes Affecting Estates in the Year 2000 Reformed Wills
and Trusts for Tax Purposes, Rubenstein, J., Feb. 2001 37

Special Procedures for Victims of the World Trade Center Tragedy
Provide Expedited Access to Assets, Leinheardt, W., Oct. 2001 8

Uniform Principal and Income Act Will Work Fundamental Changes
in Estate and Trust Administration, Groppe, C., Jan. 2002 8
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LANGUAGE

BY GERTRUDE BLock

uestion: Recently, in a biogra-

phy published by a reputable

firm, I have seen sentences
with the following used over and over.
All of the sentences contained the con-
junction “and” instead of “to.” For ex-
ample: “I will try and answer your
question.” Shouldn’t that be “try to an-
swer”?

Answer: The short answer to Attor-
ney Theda V. Snyder’s question is
“yes.” I answered her question in an-
other state Bar Journal column some-
time ago; but, as will be seen below, it
is as pertinent today as it was then.
The reason that and should not be sub-
stituted for fo is that and implies two
acts, while the infinitive form to, a
short form of the phrase in order to, im-
plies only one act. In the sentence the
reader submitted there is no problem
with understanding the speaker’s in-
tent, but in the sentence below, for ex-
ample, there might be.

In Henningson, the court held for the
plaintiff and eliminated the privity
requirement between the manufac-
turer and the consumer.

As the sentence is written, the court
may have done two things: held for
the plaintiff and eliminated the privity
requirement. For clarity the sentence
should read:

In Henningson, the court held for the
plaintiff, eliminating the privity re-
quirement between the manufac-
turer and the consumer.

The sentence could also be modi-
fied in at least three other ways,
slightly changing its emphasis, but
avoiding ambiguity:

In holding for the plaintiff, the Hen-

ningson court eliminated the privity

requirement between the manufac-
turer and the consumer.

The Henningson court eliminated the
privity requirement between the

manufacturer and the consumer
when it held for the plaintiff.

Eliminating the privity requirement
between the manufacturer and the
consumer, the Henningson court held
for the plaintiff.

Another ambiguous sentence from
the same article reads:

If the landlord was guilty and vio-
lated the rule, his conduct consti-
tutes constructive eviction.

Has the landlord committed two
acts or one? A redraft, in which the am-
biguous and is eliminated, clarifies the
intent of the drafter:

If the landlord was guilty in violat-
ing the rule, his conduct constitutes
constructive eviction.

The following sentence, from a state
supreme court decision, illustrates the
legal ambiguity that results from the
use of the conjunction and:

The plaintiff’s mother and the only
surviving party to the agreement
testified.

Did two persons testify? A re-write
omitting the ambiguous and would
clarify that only the mother did:

The plaintiff’s mother, the only sur-
viving party to the agreement, testi-
fied.

A recent article in The New York
Times (“Congressional Memo,” by
Christopher Marquis, September 25)
confirms that at least some legislators
are quite aware of the distinction be-
tween and and to. Senator Trent Lott,
the Senate minority leader, com-
mented that he and half a dozen of his
colleagues had debated whether to re-
place or omit the first and in the text of
a Congressional resolution authorizing
force against Iraq. President Bush had
asked for authority to attack Iraq “and
restore international peace and secu-
rity in the region.” (Emphasis mine.)

These senators worried that the
conjunction “and” would give Presi-
dent Bush carte blanche to widen the
war. They argued that substituting the
word to would limit his authority. Con-
gressman Henry Hyde commented
that, with the conjunction and deleted,

the President’s ability to authorize war
was limited to the country of Iraq.
Congressman Dick Armey, the House
majority leader said, “You try to get to
an understanding not only in terms of
what is written, but how it can be in-
terpreted.” And The New York Times
noted that a three-letter conjunction
might spell the difference between a
war in Iraq and a regional conflagra-
tion.

Both political parties recognize that
the choice of language often makes the
difference between the acceptance and
the rejection of a concept. Sometime
ago, also in the Times, Lizette Alvarez
presented a glossary she called “The
Language Barrier,” in which the names
Democrats and Republicans assign to
certain issues made the parties seem to
be talking about different things.

DEMOCRATS REPUBLICANS
School vouchers Opportunity
scholarships
The estate tax The death tax
Fast-track authority = Trade-promotion
authority
Tax cuts Tax relief
Affirmative action ~ Quotas and
preferences
Aban on abortion  Partial-birth
procedures abortion

Mark Mellman, a Democratic poll-
ster, commented, “There ought to be
some relationship between labels and
underlying reality or you are into Or-
wellian double-speak.” And Republi-
can pollster John McLaughlin said,
“You can’t change reality with wallpa-

”

per.
That’s one subject Republicans and
Democrats agree upon — and they're
both right. As you know, George Or-
well was not an admirer of political
language — or of politicians. Inciden-
tally, the quotation that Mark Mellman
referred to was, “Political language . . .
is designed to make lies sound truthful
and murder respectable, and to give an
appearance of solidity to pure wind.”

GERTRUDE BLOCK is the writing spe-
cialist and a lecturer emeritus at Hol-
land Law Center, University of
Florida, Gainesville, FL 32611. Her e-
mail address is Block@law.ufl.edu.
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Susanna Michele Buergel
Jodi A. Buratti
Andrew G. Burdess
Anne Burton-Walsh
Cari J. Buxbaum
Sergio Rodrigo Cabado
Grace Kim Caddell
Carlos Alberto Canon
Mellissa Cara Carbone
David Jonathan Carp
David Michael Carr
Kevin Thomas Carroll
Brad C. Carso
Sonja Anne Carter
Lawrence Paul Casson
Tatyana Elizabeth Cerullo
Alan James Chandler
Alison Sunshine Chavez
Bethany Helen Cheever
Oliver R. Chernin
Michael C. Chien
Brian Elliot Chisling
Edward Y. Cho
Shirley S. Cho
Jae-Sun Chung
Robert Victor Ciccone
Gabrielle Marie Ciuffreda
Ray Larkin Clarke
Matthew Greer Clayton
Graham Richard Clegg
Yvette Daphne

Coelho-Adam
Catherine Marie

Cohen Topp
Clifford David Cohn
Meredith J. Coleman
Jeffery Paul Commission
Tara Ellen Conklin
Heidi S. Connolly
Ahmad S. Corbitt
Helen M. Corcoran
Michael William Cordera
Sean Andrew Cote
Wayne E. Cousin
Adrienne D. Croker
Eric Michael Cronin

Jonathan Christopher
Cross
Thomas Henry Curry
Brian Terry Cuthbertson
Stacy L Daly
Farzad Firoze Damania
Angela Hope D’Amato
Joshua Daniel Dambacher
Deanna D’Amore
Christopher Evan Daniels
Stephanie Elvira Dattilo
Brijesh Pradyuman Dave
Andrew Rhys Davies
Melissa Halle Davis
Tessa L. Davis
Benjamin Jozef De Groot
Scott A. De La Vega
Marcello L. De Peralta
Jessica Alyce De Vivo
Stephanie E. Deaner
C. David DeBenedetti
Michael ]. Delaney
Christopher Steven
Delson
Jessica Elizabeth DeNys
Jasmine Nanhas Di Florio
Donald B. Dillport
Joseph B. Divingracia
Kristin Joy Dono
Julie Elizabeth Dopkin
Torin Aaron Dorros
Marianna Drut
Francisco H. Duque
Paul C. Easton
Michael Daniel Eckstut
Aaron Dean Eddington
Erica Lynne Edman
Malik K. Edwards
Monique Audrey
Ellenbogen
Richard Bruce Ellington
David M. Elston
Kevin Louis Esposito
Alozie N. Etufugh
Stephen Douglas Evans
Nancy Gauthier Exume
Marc J. Fagin
Marc D. Falkoff
Leanne M. Fecteau
Victoria Denise Fedechko
Daniel Marc Feigenbaum
Courtney Brooke
Feldman
Deborah Lauren Fine
Eric Michael Fisher
Allison Fitzpatrick
Matthew Scott Fitzwater
Steven Michael Fleischer
George William Flowers
Fiona Katharine Forsyth
Charles Edward Fortin
Savvas Antonios Foukas
Emily Frangos
Lawrence Henry Frank
Michael Frants
Carla E. Fredericks
Steven R French
Olga Lucia Fuentes
John Bernard Gaffney
Eduardo E. Galvan
Sabra K. Gandhi

Lisa Michelle Gans

Allison Flora Gardner

Michelle Lee Garrison

Jaqueline Garrod

Justin M. Garrod

Olivier Paul Genicot

Sarah Elisabeth Geraghty

Lisa Julie Gertsman

Rita Ghosh

Tammara Diana Giardino

David Patrick Giles

Stephen Jonathan
Giordano

Adam Owen Glist

Benjamin J. Goldberg

Bradley P. Goldberg

Heath L. Golden

Abigail Lynne
Goldenberg

Avi Goldenberg

Sean Hamilton Ryan
Goldstein

Lyuba A. Goltser

Christine Helen
Gottesman

Theodore A. Gottlieb

Christine Gould Hamm

Dara Aquila Govan

Jennifer C. Graf

Jessica Graham

Matthew A. Gray

Kira L. Greenholz

Roger Groner

Michael S. Gross

Kent Lewis Gubrud

Martha Guerrettaz

Dominick F Guerriero

Laura Guthrie

Matthew A. Guttman

John Joseph Haas

Samantha Joy Haas

Elizabeth Hader

Sameera Hafiz

Theodore Mark Hagelin

Colette Carmen Haider

Zeid Hanania

Lubbie Harper

Edwin Irby Hatch

Katherine Ann Hawkins

Leslie Bathgate Heaney

Yasemin Heinbecker

Michael Heitmann

Brian Adam Heller

Miriam Hess

Samantha Lyons
Hetherington

Jay Allen Hewlin

Frank Hickman

Jeremy Leland Hill

Amanda Ruth Hirschberg

Thomas Warren Hochberg

David John Hoffman

David Alan Hollander

Victor Tzu Hu

Aziz Zahirul Huq

John Yoon-sung Hwang

Elisa Hwu

Adam Itzkowitz

Adam F. Jachimowski

Michael Ian Jackowitz

Richard Owen Jackson

Tisha M. Jackson

Moshe Jacobowitz

Rebecca Ann Jacobstein

Sherri Anne Jayson

Alexander Monroe
Jenklyn

Cristina Jimenez

Catherine Barry Johnson

Robert Allan Johnson

Leslie Jones

Trent Montgomery Jones

Celeste Dianne Joseph

Hanno F. Kaiser

Reiko Kaji

Edward Tae Joon Kang

Jennifer Kang

Benjamin David
Kanovitch

Hyla Ruth Kaplan

Jessica Heidi Kaplan

Martin Sidney Kaplan

Zeynel Memed Karcioglu

Benjamin Avi Karfunkel

Kelion N. Kasler

Derek M. Kato

Panagiotis Katsambas

Yariv Chaim Katz

Seth Kaufman

Brian Keatts

Andrew Joseph Kehoe

Linda Diane Kelly

Chris Alan Kendall

Victoria Kennedy

Hui Ri Kim

Jee J. Kim

Sandra Yeun Kim

Soo Yeon Kim

Laura W. Kimball

John A. Kinsey

Glenn A. Kirkness

Edward Charles Kiss

Hilary Chantal Kivitz

David E. Klein

Jeffrey Neil Klein

Russell Jay Korins

John Roman Kosakowski

Arjun Koshal

Darryl H. Kowal

Karen Renee Kowalski

Joel S. Kress

Kevin R. Krist

Karen Kroiz

Mile Tomislav Kurta

Mitchell Scott Kurtz

Meredith Sloane Kurzban

Marc H. Kushner

Gil Lahav

William Xavier Lang

Caroline Mulroney
Lapham

Theresa Marie Lardner

Kin Hung Lau

Jor Leong Law

Nicolaine M. Lazarre

Danelle Hannah Vaudine
Le Cren

Karen Michelle Lee

Laura Susan Leibfreid

David Sapir Lesser

Pauline Bik-yee Leung

Daniella Levi

Chaim A. Levin
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Lisa R. Levine
Alexander M. Levy
Ellie A. Levy
Alexandra A Lewis
Guang Li
Kelly Anne Librera
Michael Anthony Liddie
Kirsty Mackenzie
Lieberman
Peter Ligh
Jean Lin
Xiaoping Lin
Stephanie P. Listokin
Shirley S. Lo
Frederick B. Locker
Nancy M Lopez
Shanin H. Lott
Paola Lozano
Santiago Ezequiel Lucero
Adam Michael Lupion
Ky Luu
Maureen E. Lynch
Martina Maack
Dennis Marques Machado
Hideki Makihara
Archana Elizabeth
Manoharan
Stephen Marinko
January Leigh Marsch
Eric J. Martin
Timothy Sun Martin
Nieves M. Martinez
De Osaba
Sarah Tyson Martinez
Clint Erwin Massengill
Sandra Ann Matrick
Chandler William Matson
Desmond Spencer
Mazyck
Michael Thomas
McCarville
William Tucker
De Bernieres McCrady
Samantha Nicole
McEachin
Tracy Lee McGloin
Steven Ronald McKoen
Stefan Michael Mentzer
Marianne R. Merritt
Gavin Wayne Meyers
Iwona Lisa Mikler
Donald Dewayne Miller
Jeffrey Ryan Miller
Robert Russell Miller
Rodney D. Miller
Scott D. Miller
Elizabeth Henderson
Miller-Bell
Koli Mitra
Joanne Kyongwha Moak
David Alexander Mollin
Stephen M. Moncarz
Schmidt
Gideon C. Moore
Barbora Lucie Moring
Matthew E. Morningstar
Verna R. Moses
Lillian P. Moya
Guillaume Vendemiarie
Nadd-Mitterrand
Jared Peter Nagley

Alexia Montserrat Nash
Joel David Needleman
Gregory Philip Nehro
Sarah Netburn
Frank Ng
Hien M. Nguyen
Deborah A. Nicholas
Kenneth E. Noble
Pamela Healey Nolan
Amanda Oberg
Megan Emily O’Connor
Patricia A. O’Connor
Kyuli Oh
Hun Ohm
John P Oleske
Sten Olof Olsson
Lillian Ortiz
Nicole Ostrowski
Gregory A. Otis
Nicholas James Owens
Stefan James Padfield
Anneliese Hesun Pak
Michael Pantaleoni
Ryan Marshall Papir
Gary Gregory Parchment
Laura Martine Pardi
Merritt Albert Pardini
Jung A Park
Michael Hun Park
Sandra Jiyoung Park
Lawrence M. Pearson
Marguerite D. Peck
Catherine Petrossian
James John Petrucci
David John Pierguidi
Damon Sean Pitler
Robert Popescu
Jon Craig Popin
Scott Johnathan Posner
Barrett Nicholas Prinz
Graziella Ciarello Pruiti
Robert Fleming Puckett
Steven John Purcell
Tracey M. Qualliotine
Elizabeth A. Quinlan
Michael C. Raczynski
Jacob Boyd Radcliff
Joyce A. Raspa-Gore
Adam S. Ravin
Heather Joy Reid
Lianne Susan Reilly
Rebecca Ann Reiter
Russell Matthew Reiter
Limor Ressler
Catherine Blanca Reyes
Brian Scott Richards
Thomas Key Richards
Monica B. Richman
Christy Lynn Rivera
Matthew John Rizzo
Yasmin Michelle
Robinson
Matthew William Robison
Jonhenry Cosmo Roe
Michael H. Rogers
Jennifer S. Rosa
Joanna Rose
Matthew Adam Rosen
Daniel Joseph Rosenberg
Ross Brett Rothenberg
Lina Rozenberg

Charles D. Rubenstein
Joel M. Rubenstein
Bradley Jean-Marshall
Runyon
Kevin Michael Russell
Edward A. Saad
Parisa Victoria Sabeti
Chaim N. Saiman
Ali Reza Samadi
Emil Anthony Samman
Luz Denise Sanchez
Sandy Rafael Santana
Paul Anthony Saso
Matthew James Savino
Anna Saviski
James Williams Scalise
Colin Gerard Schafer
Vivian Erica Schiebel
Juliane Schmitz
Cameron Leigh Schroeder
Susan M Schroeder
Michael J. Schwartz
April E. Schwendler
Patrick Carroll Scott
William Proctor Scott
David Samuel Secemski
Shannon Rose Selden
Barbara L. Seniawski
Tracey Russell
Seraydarian
Nathan Howard Sevilla
Daniel A. Shabel
Gaurav Indradaman Shah
David M. Shearer
Erin Walsh Sheehy
Jianming Shen
Kenneth A. Shepps
Elena R Shifflette
Jee-young Shin
Steve H. Shin
Janine E. Shissler
Sergey Shpaner
Robert L. Sichel
Melissa A. Singer
Amrit Singh
Shana E. Skaletsky
Emily O’Neill Slater
Katherine J. Slater
Jennifer Ryann Smith
Nicholas Jennings
Smolansky
Emma Quint Sobol
Eric Robert Solomon
Anthony M. Soscia
Rezart Sitki Spahia
Corey Scott Stark
Avi V. Stieglitz
Patricia Stolfi
Hugo Francisco Sueiro
Kevin Francis Sullivan
Adam S. Sultan
Andrew Kirk Susong
Helen Sverdlov
Erica Lynn Swanson
Katrina C. Szakal
Shereen Tan
Megan Siau Feng Tang
Mark Taub
Octavia Trinette Taylor
Caroline Teisseire
Jonathan Tepper
Alana Teutonico

Neeta Thakur

Jennifer Thieke

Mark Steven Tibberts

Stephen Craig Tirrell

Isabella Trifilio

Paresh Trivedi

Betsy Ching-fen Tsai

Jun Tsutsumi

Frances Lea Turner

Christopher Francis
Van Elk

Lisa Olivia Varlack Betts

Edward Albert Vergara

Samuel Veytsman

Adam Matthew Vickers

Judson K. Vickers

Joseph J. Villapol

Angela G. Vogeli

Rosen Voloshin

Robert Vydra

Naima K. Walker

Scott Lee Walker

Deneen Shantel
Warmington

Marci S. Waterman

Katherine Jane Weall

Thomas Michael Wearsch

Maryll Frances
Weatherston

Hian Hsin Sean Wee

Julie Ann Weiner

Deborah Paige Weisbein

Hadas Weisman

Stacey F. Weisman

Yana Weiss-Blekht

Shlomo Z. Weissmann

Leah D. Weitzen

James Gardner Wheaton

Amy Katherine White

Kathryn Elizabeth White

Charles A. Whites

Charles Austin Whittier

Patricia C. Wick

J. Martin Williams

W. David Williams

Richard Graeme
Willoughby

Edward Reynolds Wilson

Johanna Susan Wilson

Shannon Riddell Wing

Jared Rich Winnick

Christopher Hamish
Withers

Karin J. Wolfe

Robert Jason Wollin

Stafford A. Woodley

Jennifer Anne Woods

Hugh Robert
Wotherspoon

Liang Xu

David Yan

Jason Philip Yanchar

Manuel Yanez

Grace Jean Yoo

Barbara Y. Yuen

David Zack

Rebbeca Barton Zahniser

Kashif Zaman

Jon S. Ziefert

Eric Nathan Zoller

Todd E. Zornik

Mirna Zwitter-Tehovnik

SECOND DISTRICT

Salahuddin Ahmed

Marisa Anelli

Alexander Aronson

Mayra E. Bell

Carol Laura Bizzarro

Gad Buchbinder

Christopher Scott Cardillo

Katherine Nuqui
Fernandez

Brennan J. Foley

Lauren Bette Friedland

Geoffrey Michael Gordon

Michael Peter
Hatzimichalis

Sarianne Hild

Tania Danielle Horton

Natasha Nikki-cecile Isaac

Jessica Kavoulakis

Kenneth Denis Kelleher

Craig Richard Lawrence

Nadav Mazor

Peter B. McGowan

Christine Grace Moffatt

Cornelius Chinedu
Ojinnaka

Inga Melanie O’Neale

Marquez Osson

Aileen Perez

Stefanie V. Plauman

Jeremy M. Poland

John Francis Preuss

Donna Kay Prox

Isidore Whitfield Scipio

Jamila Asha Smith
Cha-jua

Antonia Gomes Soares

Jeffrey A. St. Clair

John D. Tierney

Tabitha Eva Tyle

Anna Eva Vira

Truong Ngoc Vu

Audrey A. Watson

Abraham Weisel

Richard John Wright

THIRD DISTRICT

David G. Anderson

Kathleen M Boyd

Stacie J. Brunet

William Howard Chellis

Seth D. Finkell

Eric Alan Johnson

John G. Leaman

Melissa Mary Mathis

Danielle Dae McIntosh

Danielle Christina
Rathbun

Barbara Lee Steigerwald

FOURTH DISTRICT
John D. Aspland
Ruth Ann Thne

J. Paul Kolodziej

FIFTH DISTRICT
Tiffany N. Hardy

SIXTH DISTRICT
Scott Nicholas Fierro
Dawn Joyce Miller
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Martha Lucinda
Nebelsiek
Betsy Carole Sterling

SEVENTH DISTRICT
Stephen E. Jaffey

EIGHTH DISTRICT
Alan N. Parkin
Matthew R. Swenson

NINTH DISTRICT
Dino Romero Agudo
Stefanine Bashar
Damian J. Brady
Megan E. Bronk
Lissette De La Caridad
Cabrera-Machado
Paolino Michael Caliendo
Conlyn Chan

James E. Dalrymple
Laurieanne DeLitta
Andrea L. DeMarco
Charles Matthew Doyle
Melissa Jill Epstein
Eloy J. Garcia

Julie Debra Globus
Eben Rockwell Hill
Kurt J. Jerome

George N. Longworth
David Spencer Meffert
Diane Elizabeth Mehling
Ocean E. Mizerik

Philip J. Patouhas
William T. Powers
Bethany A. Ralph
Candice Sari Raxenberg
Sam Rosmarin

Ronald James Salvato
Brian J. Scanlon

Sheila E. Small

Jennifer Spencer

John Daniel Spencer
Raymond J. Stankey
Brian T. Stapleton
Robert S. Sunshine
Anthony D. Tagliamonte
George D. Toussaint
Jeanne N. Tully

Mark David Wellman
Keisha A. Wiggan

TENTH DISTRICT
Timothy R. Aland
Michael Albanese
Frank Andrea
Nivia M. Baez
David L. Baltch
Raymond J. Baltch
Sara L. Barfield
Samuel Barreto
Kevin John Bartlett
Dawne S. Beharry
Jeannie L. Bergsten
Gail Marie Berkowitz
T. David Bomzer
Barbara Bonvicino
Daniel Matthew
Branower
Ryan Louis Brownyard
James Carenza
Louis E. Chisari

Garrett M. Condon
Peter Corey
Anthony DeCarolis
Cornelius J. Droogan
William McQuaid Duffy
Allison Marie Duncan
Kathleen Durante
Deanna M. Eble
Debra A. Feilen
Pablo A. Fernandez
Donna M. Fiorelli
William A. Gartland
Robert Gingher
Michael R. Golio
Stacey L. Gulick
Stanley S. Hausen
Deirdre J. Kamber
Stevens J. Kasselman
Robert V. Kerr
Amy Elizabeth King
Katerina Ligas-
Hadjandreas
Fotini Livanos
Daniel Peter Maltese
Ryan D. Mitola
Roger Stephen Moran
Brian P. O’Keefe
Jonathan David Peek
Allison M. Ramos
Rocco R. Riccobono
Julliet Delores Rose
Salvatore Scannapieco
Cally Schickler
Jonathan B. Schwartzman
Morris Shamuil
Karrie Ann Sheridan
Adam Silverman
Melissa L. Sorgen
Jessica Meredith Spencer
Eugene M. Suh
Elena Tomaro
Catherine Torell
Lawrence Waldman
Michael Gerard Walker
Alison M. Wiland
Robert Wilson

ELEVENTH DISTRICT

Charles P. Blattberg

Matthew Burstein

Paul E. Cardon

YoHan Choi

J. Alex Earp

Mufti Showkat A. Farooqi

Shakuntala Kumarie
Ganga-Persaud

John M. Guthrie

Dongli Huang

Robert Benson Jancu

Ravisharon Kaur
Khunkhun

Ung Kim

David Levy

Karen Weitsu Lin

Joanne Aiko Matsuo

Soo Kyung Nam

Christopher Oliver

Fernando C. Pena

Mona Persaud

Sylvia Rancic

Christine Ellen Roldan

Svetlana Sobel

Melissa Paige Solomon
Scott Adam Steinberg
Andrea H. Williams
Yossi Zarfati

Milosz Zurkowski

TWELFTH DISTRICT
Henry M. Adler
Asma Warsi Chaudry
Amy Lenox Crawford
Ross A. Frommer
David Joseph Gavegnano
Katherine Hawkins
Marsha Adele Hylton
Erika Joy Inocencio
Jevet Tiffany Johnson
Vivian Fikry Khalil
Neil Knoll
Gerald S. Leonescu
Carol Elaine
Malcolm-Charles
Margie L. Martin
Theo Ngozi Nkire
Danielle A. Pascale
Peter Chambliss Troxler

OUT OF STATE
Edward Dimitri
Abdelnour
Tammy Akerman
Michelle Yvonne Alleyne
Jorge Luis Amieva
Alexia Hui Tsun Ang
Philip Assenov Boyko
Angeloff
Dwyer Laura Anne
Armand Aponte
Pavel E. Arievich
Jennifer C. Arnett Lee
Anson H. Asbury
Sonia Flora Auda
Natascia Ayers
Benjamin Edgar Baker
Fady Jean Bakhos
Andrew J. Baldauf
Laura Theresa Baldino
Patrick Vincent Banks
Ram Tirath Bansal
Daphna Bar-zuri
Shy Shalom Baranov
Joseph Barbiere
Gregory Baruch
Brooke Robyn Bass
Rakesh Kumar Bassi
Joshua Scott Bauchner
Brian Michael Baum
Amber N. Beach
Sonu Singh Bedi
Simon Richard Beesley
Charles Edward Bell
Cheryl Lynette Bell
Scott Wilson Bell
Wilfredo Benitez
Melinda R. Beres
David Joel Berg
Jennifer Casey Bernardini
Raquel Bierzwinsky
John Berges Bitar
Gabriela Betsabe Boersner
Ann Holmes Bracco
Robert C. Brady
Christi Joy Braun

Christian Brause
Monique E. Brockington
Russell Leon Brooks
Scott E. Brown
Jeremy Todd Browner
Ruth Lynch Buchwalter
Joshua Thom Buckner
Janet M. Buehler
Kimberly Jean Burgess
Barbara Lynn Burns
Gary W. Caliendo
Jenise M. Campbell
Trek Kirkland Carethers
Dana Carroll
Janice L. Cater
Allison Neola Chalmers
Cecilia Chan
Chu-young Chang
Hsueh-e Chang
Whitney Rene Chelnik
Lisa Beth Chessin
David P. Chiappetta
Patricia Chiazor
Ellen Marie Christoffersen
Na Na Chung
Kristine Lynn Cioffi
Judith L. Cohen
Olayimika Elaine Cole
Marc Jeremy Comer
Rachael Victoria Convery
Julie Harkness Cooke
Laurie A. Corsentino
Delia C. Coyle
Emily Lynn Cozart
Kevin Michael Cremin
Dexter Christopher
Cummings
Stephen J. Curley
Diane Elizabeth Curran
Marc Cziesielsky
Carin Margareta
Olofsdotte Dahlquist
Daniel J. Dalnekoff
Eva Danova
Mark Adam Davidson
Rebecca Even Davis
Martin Kelley
Demagistris
Nigar-Madeleine Niki
Demirbilek
Andre Des Rochers
Kathleen Joyce Devlin
Cheryl L. Dibona
Alexander Dimitrief
Keisha Natasha Dixon
Sergei V. Dmitriev
Anduena Dobroshi
Jill Suzanne Dolan
Emilie M. J. Douque
Haydee Rondolos
Dumbrigue
Michael Richard Dupont
Arthur D. Edwards
Guy Elkayam
Rachel Rose Elkin
Kathryn Mary Elmer
Bryan A. Elwood
Luis Eduardo Naranjo
Espinoza
Joseph Paul Facciponti
Antonia Kivelle Fasanelli

William George Ferullo

Wayne Douglas Fidyk

James M. Fischer

Andres Florez-Villegas

Michael Brian Flynn

Leonard Fondetto

Angeline Tsui Theng Foo

Ramsey M. Forrest

K. Richard Foster

Daniel Patrick Fox

Shira Franco

Alan Louis Friel

Wayne Raymond Frohlich

David Roger Fromkin

Troy Christian Fuhriman

Matthew Howard Furner

Lawrence J. Galardi

Angela Garcia

Suzanne Grace Gatti

Ida C. Genova

Panayiotis Konstantine
Georgountzos

Jon David Giacomelli

Madeleine Giansanti-Cag

George Mark Gilmer

Stephen Joseph Giovinco

John J. Girgenti

Maria Victoria Go

Elizabeth Hope Goldman

Jeffrey Michael Goodman

Jamie Michelle Goodwin

Holly B. Graham

Jos Simon Joseph
Greenhow

Kimberly Kristine Gresko

Stanislav Grigoryev

Tatyana Grubnik

Mara Allison Guagliardo

Maria I. Guerrero

Edith Guery

Christopher M. Guest

Michael Joseph Gurfinkel

Regina Gwynne
Haberman

Tillmann Hafner

Michael Jeffrey Hahn

Michelle Johanne Hall

Natan M. Hamerman

Jenny Sue Han

Yoon Kyung Han

Margaret Eve Hanan

Jacob Hinrich Hanisch

Helen Marie Harnett

Amani S. Harrison

John Alan Hartog

Catherine Lucie Hatert

Eric Scott Hausman

Thomas Joseph Healy

Bernardo W. Henry

Niamh Mary Herron

Alexia Herwig

Holger Paul Hestermeyer

Michael W. Hilliard

‘Yvonne Michele Hilst

Look Chan Ho

Joel Richard Hogarth

Hugh Michael Hollman

Changsik Hong

Susan Kyunga Hong

Ian Clark Hood

Nina Naseema Hoque

Brett Jason Horowitz
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Joshua Nicholas Howley
Chun Hu
Flora Huang
Jama A. Ibrahim
Diane C. Iglesias
Andrew Lloyd Indeck
Tarek Ismail
Robert Joseph Jeffery
Xin Jin
Kimberly Michelle Jones
Ruta Jureviciute
Karen Maria Kahane
Whitney Alexandra
Kaiser
Cynthia Kalathas
Teodoro Y. Kalaw
Timothy Patrick Kane
Myung-gu Kang
Frank Evan Karabetsos
Armen Karapetyan
Kimihito Kato
Kazunobu Kawahara
Sean Ellis Kearney
Deirdre Maria Kelly
Caryn Martel Kenik
Michael Aaron Kennedy
Byoung Soo Kim
Dongeun Kim
Jongwoo Kim
Mia Kim
Jane E. Kineke
Karsie Anne Kish
Howard J. Klatsky
Robin Klatt
Joshua Neal Klatzkin
Andrew David Klein
Stefan Michael Kobler
James George Koutras
Cynthia L. Kramer
Danielle Shoshanna
Kreiner
Seth A. Kreiner
Markus Eberhard Krueger
Edward Michael Kubec
Jeanye Kwack
Glenda Florence Labadie
Pamela Renee Lacey
Caroline Rosen Lafiura
John Howard Lahey
Leighanne Lake
Quynh-anh Lam
Alan Louis Landsberg
Christopher Robert Lane
Bennet Lapidus
Brian Carl Laskiewicz
Nhu-hanh Thi Le
Charles Sung Lee
David Kalani Lee
Lucy Sook-ja Lee
Samuel Sung Mok Lee
Soomee Tina Lee
Amante P. Legaspi
Jeffrey Scott Lender
Colin Michael Leonard
John C. Leonard
Jarret Samuel Lewis
Zhiyan Li
Sin-Teck Lim
Catherine Elisabeth
Liming
Zhenhua Lin

Barra Ross Little

Jing Liu

Tommy Chin Tong Lo

Angela M. Lopez

Kimberley Sue Luczynski

Marcial Lujan Bravo

Peter Joseph Lupo

Mark Anthony Luz

Jian Ma

Andrea Teresa Maaseide

Ezra O. A. Machinkowski

Ann Madden

Christopher John Major

Eric C. Mancini

Paljinder Singh Manku

Fadi Manna

Despina Manolas

Jacob Joseph Marx

Tammy Theresa
Marzigliano

Priya Rebecca Masilamani

Kimberly Marie Mathis

Sandra C. Mattessich

Deborah Sue Mayer

Maria Chang Mayer

Daniel J. McDonald

Maria McFarland

Robert Alexander
McGuire

James Aidan Mclnerney

Mary Margaret
McLoughlin

Anna Marie Medina

Kirsten Anne Medved

Hina M. Mehta

Suzanne Marie Meiners

Edwin Leonel Mejia

Fernando Jose De
Oliveira Mendonca

Paul Hoogner Meyer

Debbie L. Miede

Jenny Lora Miller

Genieve Evonne Mills

Carolina Oliviana

Dorothy Mingarelli

Marc Bancroft Minor

Anna Germanova
Mironova

Ankur Mody

Louis Pasquin Moglia

Mara C. Moldwin

Maura Elizabeth Molloy

Pierre Monfort

Scott Michael Moore

Sonji Alise Moore

Ifat Mor

Satoshi Moriguchi

Daniel Bryant Morris

Udo Mueller

Suzanne Elise Murray

Katherine Teta
Nahapetian

Yuichi Nakada

Deepak Nambiar

Zuhair Fouad Nara

Douglas J. Nash

Amy Elizabeth Nelson

Paulette Meyitang
Ngachoko

Alexandra Melissa Nicol

Dario Nikolic

Vincent James Nolan

Elisabeth Christine
Offenstadt

Lisa Nkeiruka Okonkwo

Eric Steven O’'Malley

Jerome Frederick O’'Neill

Sarah Harris Oppenheim

Jose M. Oxholm-Uribe

John Gorham Palfrey

Dong-sil Park

Seong-soo Park

Osher Partok-rheinisch

Sheila Lee Pearson

Denielle Marie Pemberton

James Nelson Pepin

Matthew Robert Peterson

Michelle I. Pinhas

Marielena Piriz

Anthony T. Polvino

Tin Wai Poon

Alethea Denise Pounds

James Andrew Powderly

Simon David Powell

Glenmore P. Powers

Willem Lodewikus
Pretorius

Sri Lata Punukollu

Lukasz Mark Rachuba

Agnes Christiane
Raimbeau

Anne Skeels Raish

Anke Raloff

Thomas Gustav Rantas

Yevgenia Rebotunova

Paul-Michael Joseph
Rebus

William Edward
Reutelhuber

Theresa Rho

Wayne Michael
Richardson

Anthony David Rizzotti

Olivia M. Robert

Matthew Alan Rogers

Mitchell David Rose

Martin Rosenfeld

Iva Ruzickova

Darren Keith Rydberg

Zakiyyah T. Salim

Limor Yocheved Salminis

Agnieszka Ewa Samoc

Christina E. Sandidge

Nicole M. Scarmato

Monique L. Schielke

Erin Murphy Schlick

Stephen M.M. Schmidt

Svetlana Jeanne Schreiber

Jason Addison Schroder

Christopher Tarpy
Schulten

Margaret Brown Scullin

Priti Seksaria

Jaques Samuel Senechal

Natalie Sirouhi Shahinian

Michelle Antoinette Shaw

David J. Sheehan

Barbara Ann Sheehy

Jay M. Shultz

Laurie Sine

Juhi Singh

Anthony Yat Fung Siu

Henry Forbes Smith

Michael Franklin Smith

Nareissa Latoi Smith

Richard Jean Smith

Thomas E. Smith

Christopher J. Solgan

Louis Damon Soto

Giovanni Franco
Spennato

Todd Walter Spradau

Francesca Marea Stabile

Robert Gerard Stapleton

Damien M. Stein

Seth Ross Stern

Gary Andre Stewart

Claudia Edel Traud Stolz

Albert T. Strazza

Harry Stylianou

Leslie Faye-Wen Su

Natalie M. Suarez

Betsey Sue

Desiree Ann Sumilang

Nina Surich

Margaret Mary Sweeney

Lloyd Eric Symons
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In Memoriam
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Albany, NY

Robert M. Gottschalk
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Roy C. Haberkern
Winston Salem, NC

William A. Hrabsky
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Brooklyn, NY
Dominick A. Lock-
wood
Stroudsburg, PA
Thomas A. Melfe
New York, NY
Kenneth E. Page
Troy, NY

Joseph S. Rippey
Rochester, NY
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THE LEGAL WRITER
CONTINUED FROM PAGE 64

Shall and Will

Shall, will, should, would in the first,
second, and third persons:

Affected Americans and the edu-
cated British distinguish between
“shall” and “will” and between
“should” and “would.” Think of Her
Royal Majesty’s Naval Commander
Bond, James Bond: “I should like my
martini shaken, not stirred.”

In the first person, “shall” is used to
express a prediction or intention: “I [or
we] shall write the brief tomorrow.” In
all other persons, “will” is used to ex-
press a prediction or intention: “They
will write their briefs tomorrow.”

Similarly, “should” is used in the
first person to express a preference: “I
[or we] should like to write the brief to-
morrow.” “Would” is used in all other
persons to express a preference: “They
would like to write their brief tomor-
row.”

In America today, the distinctions
by person between “shall” and “will”
and between “should” and “would”
sound pretentious. “Will” and
“would” are used for all persons — and
by all but the affected. In legal writing,
“will” will do and “would” should
suffice.

Cardozo Law School Professor
Weisberg gives (gave?) the following
“if . . . then” subjunctive and condi-
tional constructions:®

* “If the court is reasonable” (pre-
sent) “then plaintiff will prevail” (fu-
ture).

e “If the court was reasonable”
(past) “then plaintiff would prevail”
(conditional).

¢ “If the court had been reasonable”
(pluperfect) “then plaintiff would have
prevailed” (conditional past).

¢ “If the court be reasonable” (sub-
junctive present) “then plaintiff will
prevail” (future).

e “If the court were reliable” (sub-
junctive past) “then plaintiff would
stand a chance” (conditional).

Time Frames

From the Department of Redundan-
cies Department. Temporal redundan-
cies: “Am (is, are) going to” becomes
“will.” “As of this date” becomes
“today.” “As yet,” “as of yet” become
“yet.” “ At about” becomes “about.” “At
an early date” becomes “soon.” “At ap-
proximately” becomes “about.” “At the
present time” becomes “now.” “At the
present writing” becomes “at present,”
“currently,” “now.” “At this particular
point in time” becomes “now.” “At the
time when” becomes “when.”

Currently, presently. Currently means
now. Presently means soon. It is redun-
dant to use the present tense is, am, or
are with currently. Excise accordingly:
“[Currently] I am an associate.” Soon
after you learn this rule you will cut
currently presently. A tip: Use now or
soon rather than the pretentious cur-
rently or presently.

“Teenage boy” becomes “Teenaged
boy.” “Middle-age referee” becomes
“Middle-aged referee.” “Ice tea” be-
comes “Iced tea.” The rapper is “Ice-T,”
but the drink has a “d.” But: “Ice
cream.” Written correctly it should be
“iced cream,” not “ice cream.” People
eat the ice of the cream, not the cream
of the ice. But the mispronunciation

has now become standard. You will get
the cold shoulder and icy stares if you
write “iced cream.”

As the Chinese proverb teaches,
“The best time to plant a tree is ten
years ago. The second best time is
today.” Unless you're past your prime,
therefore, there’s no time like the pres-
ent to stop tense structure from tensing
you up. You can set your clock by that.
Being current with the past is not passé.
It used to be, but that’s behind us now.

1. Isn’t this phrase an oxymoron? The
future is unforeseeable.

2. Franz Kafka, The Trial 3 (Willa &
Edwin Muir trans., 1937) (opening
line).

3. Richard H. Weisberg, When
Lawyers Write § 5.4, at 68 (1987).

GERALD LEBOVITS is a judge of the
New York City Civil Court, Housing
Part, in Brooklyn and Staten Island.
An adjunct professor and the Moot
Court advisor at New York Law
School, he has written numerous arti-
cles and Advanced Judicial Opinion
Writing, a handbook for New York
State trial and appellate courts, from
which this column is adapted. His
e-mail address is GLebovits
@aol.com.

specified.

FounbpATion VIEMORIALS

fitting and lasting tribute to a deceased lawyer can be made through a

memorial contribution to The New York Bar Foundation. This highly
appropriate and meaningful gesture on the part of friends and associates
will be felt and appreciated by the family of the deceased.

Contributions may be made to The New York Bar Foundation, One Elk
Street, Albany, New York 12207, stating in whose memory it is made. An of-
ficer of the Foundation will notify the family that a contribution has been
made and by whom, although the amount of the contribution will not be

All lawyers in whose name contributions are made will be listed in a
Foundation Memorial Book maintained at the New York State Bar Center in
Albany. In addition, the names of deceased members in whose memory be-
quests or contributions in the sum of $1,000 or more are made will be per-
manently inscribed on a bronze plaque mounted in the Memorial Hall fac-
ing the handsome courtyard at the Bar Center.
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THE LEGAL

iming is everything. At least in
Tthe foreseeable future,' those

who forget the past are doomed
to be made redundant by it. Is repeat-
ing the past a bad thing? Not if you
want to be current with the law. This
column will presently present readers
with some presents about the present -
all to help with the here and now.

State current rules in the present
tense.

State past rules and past facts in the
past tense.

State permanent, immutable truths
(truths that never change) in depen-
dent clauses in the present tense.

State permanent, immutable truths
in independent clauses in the past
tense.

Examples:

* Past fact, present rule: “The court
held in X. v. Y. that the rule against per-
petuities is still alive.”

* Past fact, past rule: “Until A. v. B.
was reversed, the rule in New York was
that....”

* Past fact: “The suspect ran [not
runs] from the police.”

* Past and still-valid rule: “This court
has held that . .. .”

* Past but no-longer-valid rule: “This
court had held that . ...”

* Past fact, permanent truth in depen-
dent clause: “ Albert Einstein proved that
E equals mc”.”

* Past fact, permanent truth not in de-
pendent clause: “Albany was where the
late Chief Judge Albert Conway
presided.”

When quoting indirectly, the quota-
tion goes in the past tense.

* Direct quotation: “Judge X said, ‘I
am deciding the case today.””

o Indirect quotation: “Judge X said
that he was deciding the case today.”

o Tense shifts lead to incoherence:
“Last year the majority applied the

If | Were a Lawyer:
Tense in Legal Writing

BY GERALD LEBOVITS

Fourteenth Amendment, but the dis-
sent argued that the majority was [not
is] wrong.” Tense shift: “When the Wall
Street partner learned how to use
e-mail, she gets frustrated.” (Shift from
past tense to present tense.) Becomes:
“When the Wall Street partner learned
how to use e-mail, she got frustrated.”

* Discard the double past: “1 was a for-
mer prosecutor.” Becomes: “I am a for-
mer prosecutor.” Or “I was a prosecu-
tor.”

Using Has and Had

The retrospective present (present
perfect) refers to a past action that ex-
tends to the present. “He had died.”
No. Unless he was reborn. Correct: “He
died.”

“We have finished the brief” refers
to something begun in the past but
which recently concluded. Use “We
finished the brief” to refer to some-
thing concluded in the remote past.

“If Judge X would have been more pa-
tient, she would not have been re-
versed.” Becomes: “If Judge X had been
more patient, she would not have been
reversed.” Or, better, “If Judge X had
been more patient, she would have
been affirmed.”

You had better get this right. In “You
Better, You Bet,” the rock band The
Who conversationally sang “You bet-
ter, you better, you bet.” Formally
sung, it is “You had better, you had bet-
ter, you bet.”

You have got to get this right. The Bea-
tles sang conversationally using the
lyrics “I got to get you into my life.”
Formally sung, it is “I have got to get
you into my life” or, better, “I have to
get you into my life” or, best, “I must
get you into my life.”

Got grammar? “I have got no mem-
ory for case law” becomes “I have no
memory for case law.”

Correct use of “having done,” from
Kafka: “Someone must have traduced
Joseph K., for without having done
anything wrong he was arrested one
fine morning.”

Using Was and Were:

The subjunctive “were.” “If he
were” introduces a falsity. Do you re-
call Tim Hardin's song, “If I were a car-
penter, and you were a lady”?

“If the law clerk were a good writer
[read: he is a poor writer], he would leave
his ego at the door and let me edit his
work.”

State permanent,
immutable truths
in dependent clauses
in the present tense.

“If Twere a richman . . . . [read: I am
a poor man].” (From Tevye, in Fiddler on
the Roof.)

Simon & Garfunkel used poetic li-
cense but erred in their hit, “Home-
ward Bound.” They should not have
sung, “I wish I was homeward bound.”
Because they wanted to go homeward
but were not traveling in that direc-
tion, they should have sung, “I wish I
were homeward bound.”

Use “was” in an “if” clause not con-
trary to fact:

“If the witness were lying, the judge
did not see it.” Becomes: “If the witness
was lying, the judge did not see it.”

When a clause introduced by “if” is
a condition, whether true or not, use
the indicative mood, which takes
things as fact. Correct: “If the attorney
was [not were] not at her desk, she was
probably in the library.”

CONTINUED ON PAGE 61
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