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PRESIDENT'S MESSAGE

resident George W. Bush told a
Pgroup of governors in 2001:
“The framers of the Constitution
did not believe in an all-knowing, all-
powerful federal government. They
believed that our freedom is best pre-
served when power is dispersed. That
is why they limited and enumerated
the federal government’s powers and
reserved the remaining functions of
government to the states.”! Senate
Majority Leader Bill Frist has
expressed similar sentiments.
However, notwithstanding the
recognition of the important role of
states in the federal system, in recent
years, Congress and the President have
shown a willingness to adopt legisla-
tion that not only fails to return power
to the states, but rather tramples on
the rights of the states to determine
what is best for their own citizens in
areas of law traditionally reserved to
the states. The most dramatic recent
example of this disturbing trend is the
Terri Schiavo case, where Congress
legislated on issues of family law,
health care proxies, and the rights of
individuals and families to determine
what kind of medical care they receive.
Unhappy with the outcome of the
case in Florida state courts, Congress
and the President decided to give
Schiavo’s parents another chance — in

Whatever Happened to a
Limited Federal Government?

federal court, on a blank slate. A feder-
al district court was granted jurisdic-
tion to consider a claim by Schiavo’s
parents regarding withholding of food,
fluids or medical treatment and to
make a de novo determination, regard-
less of previous state court determina-
tions.2 In enacting this law, the legisla-
tive and executive branches violated
not only principles of federalism,
but also the principle of the separation
of powers.

Understandably, that excursion into
federal law caused a great furor. The
point for lawyers was not whether you
agreed with the outcome of the case in
the Florida courts, but rather that it
was a matter for the Florida courts
and legislature to determine. The fact
that the Schiavo case was highly con-
troversial and well publicized was no
reason to ignore the traditional role of
states. The problem was compounded
when proponents of the legislation
did not agree with the outcome in
federal court and unfairly criticized
the federal judges.

Tort law is another area in which
the federal government is meddling
in states’ laws. A striking example of
why the federal government should
stay out of telling the states what their
tort laws should be is the so-called
Safe, Accountable, Flexible, Efficient

Transportation Equity Act: A Legacy
for Users (SAFETEA-LU). The bill,
which passed both houses of Congress
on July 29 and was signed into law by
the President on August 10, is basically
a highway funding law. Buried deep in
this bill is a provision abolishing vicar-
ious liability of owners of motor vehi-
cles who rent or lease a vehicle to a
person whose negligence results in
injury or death.

Many applauded the elimination of
vicarious liability on leased cars in
New York, and that change was consis-
tent with our Association’s call for the
New York State Legislature to do away
with the vicarious liability of leasing
companies. However, the new law
abolishes not only vicarious liability
for car leasing companies, but also for
car rental companies. The Association
has never endorsed relieving rental car
companies of vicarious liability for the
negligent acts of drivers. There is a
great difference between imposing
vicarious liability on companies which
lease cars — a financial arrangement —
and imposing liability on companies
providing short-term car rentals -
which is like loaning your car to a
friend or relative. The rental car agent,

A. VINCENT BUZARD can be reached at
president@nysbar.com.
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PRESIDENT’S MESSAGE

like anyone else who owns a car, isin a
position to decide whether a person
should be entrusted with a vehicle.
Regardless of whether the vicarious
liability provisions were consistent
with our views, we do not support the
federal government’s intrusion into
the traditional role of states in deter-
mining how much tort protection to
provide to local citizens. New York State
should be free to provide more or less
protection than is needed for citizens
in different states such as Idaho and
Nebraska. When Congress becomes
involved in state issues, typically there
is inadequate consideration of the
issues and the differences among
states. Also, members of our local leg-
islature are more accountable to us as
citizens of New York than are congres-
sional legislators from Idaho and
Nebraska. President Bush recognized
this concept when he announced, in
the speech referred to above, his inten-
tion “to bring decision-making closer
to the people” and acknowledged the
need to determine “how best to
devolve authority back to the states.”
Often when the federal government
intrudes into areas of law traditionally
reserved to the states, there is little or

no opportunity given for affected states
to be heard. Before the vicarious liabil-
ity provisions became law, there was
no formal hearing on the issue. The
provisions were offered in the form of
an amendment to the massive highway
bill, with very limited time for debate
on the amendment. It appears that
there was a clear strategy implemented
by special interest groups based out-
side New York State to maneuver
behind the scenes and attach these pro-
visions to the bill, which was destined
to become law because of all of the spe-
cial projects members of Congress
were able to provide for their districts.

Currently pending in Congress are
many other bills that propose a huge
shift in the traditional spheres of the
state and federal governments. These
include a national automobile no-fault
bill and legislation limiting the awards
available to persons injured by medical
malpractice (H.R. 5 and S. 354, the
Help Efficient, Accessible, Low-Cost,
Timely Healthcare [HEALTH] Act of
2005). As to the HEALTH Act, obvious-
ly, the individual needs of states and
their citizens vary, and states have a
right to determine the extent to which
their citizens will be able to recover as
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the result of medical malpractice and
to determine if a crisis exists. Whatever
malpractice insurance crisis may exist
in other states, none has been proven
to exist in this state.

The Association has taken the
position that caps are a particularly
inappropriate way to try to limit mal-
practice insurance premiums. Caps
discriminate against low-wage earn-
ers, and there has been absolutely no
proof in any of the states where caps
have been adopted that they result in
lower insurance premiums. That is the
genius of letting states experiment —
they can be mini-laboratories to deter-
mine what works. Caps have not
worked. When Congress imposes a
one-size-fits-all approach, it fails to
honor the uniqueness of each state and
imposes uniformity, even when that is
not necessarily the most effective
means for dealing with a policy prob-
lem.

When Congress intervened in the
Schiavo case, one Republican Con-
gressman observed, “My party is
demonstrating that they are for states’
rights unless they don’t like what the
states are doing.”? That Congressman
was right, because there is a glaring
inconsistency between the stated
adherence to the principles of defer-
ring to states in their traditional areas
of power and actions that have
usurped states” rights when it suited
our leaders’ needs.

You can be sure that your
Association will continue to advocate
against the federal government’s
intrusion in areas of state law in which
Congress has no business legislating.
By writing letters to the editor and op-
ed pieces and conveying our position
to our legislators, the Association will
play a leadership role in this impor-
tant area. As always, your comments
are welcome. You can e-mail me at
president@nysbar.com. |

1. Remarks at National Governors’ Association
Meeting, Feb. 26, 2001.

2. Pub. L. No. 109-3.

3. Rep. Christopher Shays of Connecticut, N.Y.
Times, Mar. 23, 2005.
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Is Your Land?

minent domain is a remote, if awesome, government power in the day-to-day life of most people. It tends not to
Eevoke real passion — until it happens to you. The constitutional muscle of government to take away private

property for a public use may seem amply justified in the abstract: Roads are needed for travel, railways and
airports are needed to facilitate commerce, towns require parks, water must be supplied. But when one’s home is in the
balance, perhaps the place where one was born and lived an entire life,! theoretical and utilitarian notions of the “pub-
lic good” seem to work a cruel and unfair result on the individual.

But still more unsettling to many than the notion that property might be taken for an obvious general public benefit
is the suggestion that this power might be used to transfer private property for another private owner’s profit, along
with all the traditional rights that permit sale, use, rental, disposition, and other choices of fee simple ownership.
Seemingly, if property can be forcibly passed from one private owner to another, “public use” is a phrase with no
meaning and no end.

A large body of state and federal case law has at various times offered blatantly inconsistent readings of the Public
Use Clause of the U.S. and many state constitutions, and occasionally overruled earlier decisions. Before its publication,
the U.S. Supreme Court’s widely publicized and much anticipated decision in Kelo v. City of New London was warily
eyed by many as an opportunity for the Court to expand public use doctrine. Lawyers, commentators, activists, and
ordinary citizens alike asked whether Kelo would mark the end of all restrictions on the power of eminent domain and
open the door to unfettered condemnations of private property for the sole benefit of other private owners, all uses
being considered essentially public uses, no matter how indirect. And following the decision, which approved the taking
of private property for transfer to corporate pharmaceutical giant Pfizer, Inc., many seem now to contend that those
doors have indeed swung open wider than ever before.
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A study of the record facts of Kelo, however, and the
chain of significant state and federal public use decisions
rendered over a long history, reveals that such a view of
Kelo and its result would be misguided. This is particular-
ly so as the doctrine of public use is applied in New York
State. Kelo involved no notably lesser set of circumstances

New York has long taken a
broad view of public use, both
in cases and by statute.

of necessity than earlier decisions of the high court, such
as those considered in Berman v. Parker? and Hawaii
Housing Authority v. Midkiff,3 two landmark decisions that
long ago established an expansive definition of the Public
Use Clause. Arguably, the Supreme Court has gone fur-
ther in the past in its expansive reading of the public use
doctrine than it did in Kelo. Certainly, New York has long
taken a broad view of public use, both in cases and by
statute, as discussed below.

The important question one might have asked while
awaiting the Kelo decision should have been the opposite
of what was often heard. The issue of the day was, rather,
whether the scope of the Public Use Clause was about to
be restricted, initiating a retreat from established case law.
The answer, now provided by the Supreme Court, was
that it would adhere to precedent. Indeed, as discussed
later in this article, one may easily envision a set of facts
that would test the limits of public use, transfers to pri-
vate interests, and deference to local legislative determi-
nations, far more vividly than the fairly unremarkable
particulars of Kelo.

Public Use = Public Welfare
The government’s power to take privately owned proper-
ty for its own use is restricted by the Fifth Amendment to
the U.S. Constitution. This provides, in part:
No person shall . . . be deprived of life, liberty, or prop-
erty without due process of law; nor shall private
property be taken for public use, without just compen-
sation.

State constitutions, such as New York’s,’ often include
a parallel public use provision. The U.S. Supreme Court
has long held that the Due Process and Takings Clauses
preclude the application of eminent domain for uses that
are purely private. Justice Salmon Chase famously wrote,
in the 1798 case Calder v. Bull,® “a law that takes property
from A. and gives it to B. . . . cannot be considered a right-
ful exercise of legislative authority.””

The Supreme Court made a similar pronouncement in
an 1896 case that is often cited by those favoring a narrow
construction of “public use,” Missouri Pacific Railway Co.
v. Nebraska.® While striking down what was “in essence

12 | Journal | October 2005

and effect” a taking of a railroad’s right of way so as to
accommodate a private farmers’ group that wanted a
grain elevator for its own benefit, the Court, canvassing
the record, observed that there was absolutely no indica-
tion that the parties or the lower courts had claimed this
was a taking for a public use under the right of eminent
domain.? Rather, the beneficiaries of the elevator, accord-
ing to the Court, were the members of the private group
of farmers, and as such, it was fundamental that this was
an impermissible taking for purely private gain.

Case law, inherently fact-driven, develops ungraceful-
ly and rarely follows a direct route to becoming fixed
principle. Early judicial benches in American history
were never afforded the opportunity to rule on municipal
economic development plans resembling those of the
modern era; it would be unwise to speculate much about
how those courts might have applied the Public Use
Clause many years later, when local governments were
striving to cope with urban blight.

By 1954, when Berman v. Parkerl® was argued, city
sprawl, including that of the nation’s capital, had result-
ed in obsolete layouts, substandard housing, blighted
areas, dilapidation, a lack of sanitary facilities, over-
crowding, and other ills that became the subject of legisla-
tive concern. Coordinated planning and redevelopment
of wide swaths of metropolitan areas, with consequent
acquisition and assembly of real property for lease and
sale, was seen by Congress as the solution to problems in
its own home, the District of Columbia. The appellants in
Berman, owners of a department store that sat within the
area to be condemned, contended that the project was no
more than a taking from one businessman for the benefit
of another businessman — an argument that echoes in
many of today’s condemnation proceedings.

Berman marks the beginning of jurisprudence clarify-
ing the coterminous nature of the power of eminent
domain with the broad reach of the police power to com-
bat threats to the public welfare. Justice Douglas, writing
for the Court, spoke of the impossibility of imposing a
neat definition on the police power’s reach: “to trace its
outer limits is fruitless, for each case must turn on its own
facts.”1l And this was to form the basis for a heightened
emphasis — applied in many cases that followed in the
state and federal courts, most notably this year in
Kelo — upon affording legislative determinations of public
interest near-irrefutable weight.

Subject to specific constitutional limitations, when the
legislature has spoken, the public interest has been
declared in terms well-nigh conclusive. In such cases
the legislature, not the judiciary, is the main guardian
of the public needs to be served by social legislation.12

Comparing the effects of miserable housing condi-
tions to a sewer that contaminates a river,!3 Justice
Douglas reflected that the concept of the public welfare
could go well beyond narrow pragmatic concerns:



The values it represents are spiritual as well as physi-
cal, aesthetic as well as monetary. It is within the
power of the legislature to determine that the commu-
nity should be beautiful as well as healthy, spacious as
well as clean, well-balanced as well as carefully
patrolled.!4

The use of private enterprise to accomplish public
purpose goals, an issue that has become a dominant
topic of discussion surrounding the Kelo case, was
squarely addressed in Berman over 50 years ago: “We
cannot say that public ownership is the sole method of
promoting the public purposes of community redevelop-
ment projects.”

Midkiff’s Public Use Expansion

The perimeter of the public use doctrine was again tested
in the nation’s high court, in 1984, on a seemingly com-
pelling set of facts, and found to be expansive in Hawaii
Housing Authority v. Midkiff.1> There, in contrast to a con-
ventional economic development scheme aimed at eradi-
cating urban blight, the Hawaii Legislature sought to
undo a centuries-old land oligopoly that was responsible

concluded, citing Berman, that role is “an extremely nar-
row one.” Citing to Berman’s reliance on a 1925 decision, 16
Midkiff holds that a determination of “public use” by a
legislature warrants deference “until it is shown to
involve an impossibility.”17 The rationale was that it was
not for the courts to begin deciding what was and was not
a governmental function, or to start passing judgment on
legislation based on the court’s particular views of the
issue of the day.

Courts should apply a highly deferential standard of
review, Midkiff says, refraining from overriding legisla-
tive judgment about what is a public use “unless the use
be palpably without reasonable foundation.”18

During the period following Berman and particularly
around the time Midkiff was decided, most state courts
followed the federal lead in deferring almost entirely to
legislative determinations of public use. The Supreme
Court of Michigan’s 1981 decision in Poletown
Neighborhood Council v. City of Detroit1® is a foremost and
well-publicized example. Consistent with Berman — and
with Midkiff, which would follow three years later — the
Poletown court upheld an urban renewal plan condemn-

A significant spark for much of this debate came from a front
page article in the Wall Street Journal in 1998 that contended local
and state governments were using the power of eminent domain as
“a marketing tool for governments seeking to lure bigger business.”

for heavily concentrated ownership that skewed the resi-
dential land market and artificially inflated prices.

The local system was traceable to the early high chiefs
of the Islands, and resulted in a feudal system of proper-
ty leases to land tenants who could not afford to purchase
their property. The Legislature’s Land Reform Act created
a condemnation scheme that would take property from
the lessors and transfer it to the lessees in order to reduce
the concentration of land ownership. It is difficult to
imagine a scheme more narrowly focused on the simple
transfer of property from one private owner to another,
and with the notable absence of any requirement that
property be put to any particular use, let alone a public
one.
The Midkiff Court, in an opinion that now has added
significance because its author, Justice O’Connor, also
wrote Kelo, began its analysis with Berman v. Parker.
Rather than engaging in much of an evaluation of the
Hawaii Legislature’s condemnation scheme and whether
it would result in some form of public benefit, the Court
focused on its own limited say in the matter. “There is . . .
a role for courts to play in reviewing a legislature’s judg-
ment of what constitutes a public use.” But, the Court

ing 465 acres of privately owned properties, including
stores, schools, churches, and a hospital, in order for
General Motors to construct an assembly plant.20

Some state courts, however, struck down the condem-
nation powers under their own constitutions that would
allow transfer of property from one private owner to
another.2! A significant spark for much of the debate that
has flared over public use in recent years came from a
front page article in the Wall Street Journal in 1998 that
contended local and state governments were using the
power of eminent domain as “a marketing tool for gov-
ernments seeking to lure bigger business.”22

The most significant case that truly reignited the fire in
the debate over the proper limits of “public use” was the
2004 decision in County of Wayne v. Hathcock,?3 in which
Michigan’s Supreme Court again took up the subject, but
found that it had been wrong before. The court over-
turned its own decision in Poletown, writing that
“Poletown’s ‘economic benefit’ rationale would validate
practically any exercise of the power of eminent domain
on behalf of a private entity.”2* Hathcock represented a
return to Justice Chase’s words of over two centuries ago
that rested on a common sense limitation, for its time, on
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the exercise of eminent domain powers, a limitation
rarely, if ever, imposed by the New York courts in today’s
economically motivated era.

Economic Development Takings in New York
In New York, the term public use is “broadly defined to
encompass any use which contributes to the health, safe-
ty, general welfare, convenience or prosperity of the com-
munity.”25
It is the established law [in New York] that in the exer-
cise of the power of eminent domain the opinion of the
legislature or the tribunal upon which is conferred
power to determine the questions of necessity or expe-
diency in the acquirement of private property for pub-
lic use is political, not judicial, in its nature.26

Not unlike the City of New London in Kelo, condem-
nors typically execute takings within the framework of a
state statutory scheme. New York is no exception. “The
Eminent Domain Procedure Law was enacted in 1977 to
supplant a mosaic of more than 150 scattered provisions
with a uniform procedure.”?” New York’s Eminent
Domain Procedure Law (EDPL) requires that condem-
nors, after satisfying the necessary notice and hearing
requirements, issue a determination and findings.28
EDPL § 204(B) requires that

[tThe condemnor, in its determination and findings,
shall specify . . . (1) the public use, benefit or purpose
to be served by the proposed public project; (2) the
approximate location for the proposed public project
and the reasons for the selection of that location; (3) the
general effect of the proposed project on the environ-
ment and residents of the locality; (4) such other factors
as it considers relevant.??

Article 2 of the EDPL provides property owners with
the arena to combat the “public use” question, one of the
four elements found in EDPL § 204. However, entering
condemnees must be cautious, yet considerate, of the
EDPL’s strict procedural hurdles, which are ungenerous
to the parties. Property owners must ensure that they
satisfy the EDPL’s truncated limitations period before
having the opportunity to assert the procedural short-
comings the municipality took in arriving at its determi-
nation and findings. The proverbial double-edged sword
is ever present.

Under EDPL § 207, the condemnee, after publication
of the determination and findings, has only 30 days to
commence an original proceeding in the Appellate
Division where the real property is located.30 The pro-
ceeding is limited to whether the locality’s determination
and findings should be confirmed or rejected. In consid-
ering the challenge, the Appellate Division’s scope of
review includes whether

(1) the proceeding was in conformity with the federal

and state constitutions, (2) the proposed acquisition is
within the condemnor’s statutory jurisdiction or
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authority, (3) the condemnor’s determination and find-
ings were made in accordance with procedures set
forth in this article and with article eight of the environ-
mental conservation law, and (4) a public use, benefit or
purpose will be served by the proposed acquisition.3!

Although procedurally rigid, the four-prong test of
EDPL § 207 does offer New York condemnees an opportu-
nity to contest the determination and findings on grounds
other than public use — a fact notably not present in Kelo.
For example, the determination and findings may be
rejected on grounds that the taking is excessive, or the
condemnor failed to comply with the State Environmental
Quality Review Act.32

Section 207 remains the primary vehicle to contest eco-
nomic development takings in New York. One may con-
tend that Kelo’s New York cousin passed through the
Court of Appeals 30 years ago at a time when the U.S.
Supreme Court was not willing to hear the appeal. In
Yonkers Community Development Agency v. Morris, the N.Y.
Court of Appeals found that a taking by the City of
Yonkers for the expansion of the Otis Elevator Co. plant
was a public purpose.3* “[EJconomic underdevelopment
and stagnation are also threats to the public sufficient to
make their removal cognizable as a public purpose.”3
The Court declared that

[n]or does it undercut the public purpose of the con-
demnation of the substandard land that Otis” motives
are to serve its own interests. There is nothing malevo-
lent about that. Most sponsors, where urban renewal
involves industrial revival, are, as may be expected in
our private enterprise economy, nonpublic and, at
least in large part, profit-motivated.3

Thus in Morris, the Court of Appeals echoed some of
its earlier decisions that upheld the constitutionality of
takings where substandard real estate was taken for rede-
velopment by private entities.3”

More than a decade later, Court of Appeals jurispru-
dence continued to endorse the Morris holding.38 Over
the owner’s objection, the Court held that the taking of
property for the construction of an intersection providing
additional access to a mall and the property across from
the mall was a public purpose.?® The Court advanced a
balancing test validating the condemnation where the
public use is paramount and dominant compared with
the incidental private benefit. Relief to traffic congestion,
said the Court, outweighed the incidental increased mall
access with its consequent private benefit. “[W]e reject
petitioner’s argument that a condemnation proceeding is
automatically tainted by the financial involvement of a
private party.”40 Of interest, the Court also rejected the
petitioner’s secondary argument that the village essen-
tially contracted away its eminent domain powers,
because it was induced by the nearby property owner’s
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$1.5 million commitment to the project. The Court decid-
ed that a “contracting away” of eminent domain powers
did not occur because there was no quid pro quo between
the property owner’s financial commitment and the vil-
lage’s decision to condemn the land.4!

Morris firmly opened the doors for a rush of decision-
al law on New York economic development takings.
Perhaps testing the outer limit of the Morris standard,
the Fourth Department held, in Sun Co. v. City of
Syracuse, that “[t]here is no prohibition against private
funding of a public condemnation.”#2 The Sun Co. court
upheld a taking for the redevelopment of lakefront
property that included a proposed retail shopping mall,
a park, a light industrial trade zone, multi-family hous-
ing, a marina, office park and commercial retail uses.
The condemnor’s public purpose finding was sustained
even where the preferred developer agreed to pay the
condemnor’s acquisition costs, which in turn would be
paid to the condemnees.#3 Despite the private develop-
er’s intertwined financial interest in the taking, the court
found that the development agreement between the
municipality and developer was not violative, but rather
assured the condemnees a certain and adequate source
of payment.#*

The condemnees unsuccessfully contended that an
ordinary strip shopping center lacks the necessary public
elements sufficient to maintain the taking. However, the
court looked to improved aesthetics, reduced physical
blight, improved infrastructure, employment opportuni-
ties, increased tax revenues and the mitigation of environ-
mental concerns as paramount public purposes, despite
the developer’s incidental private benefits.4>

Even in the absence of partial public use characteris-
tics, like the park alluded to in Sun Co., state courts have
ratified economic development takings.46 For example,
the condemnation of a building for resale to a department
store has survived a public purpose challenge.#” “The
mere fact that the property will be sold to a private entity
to effectuate the redevelopment does not destroy the pub-
lic benefit or invalidate the condemnor’s determination
so long as the public purpose is dominant.”48

Since Morris, the chain of public use economic devel-
opment takings has remained unbroken, and in some
instances strengthened. As demonstrated in Morris, his-
torically, condemnors have been careful to make findings
showing that the property proposed to be condemned is
substandard. “Taking of substandard real estate by a
municipality for redevelopment by private corporations
has long been recognized as a species of public use.”4? A
finding of substandard property has long been one of the
hooks upon which the courts have hung judicial opinions
confirming economic development takings. Even recent-
ly, the Second Department explained that a municipali-
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ty’s taking of substandard land for urban renewal serves
a valid public purpose.>0

Yet, the Third Department, building on Morris’s strong
foundation, announced that a finding of substandard
property is not required to uphold a taking’s validity.5!
“If the primary object of the project is a public purpose, it
is not necessary that individual parcels be found substan-
dard and immaterial that they may, in fact, be resold to
private parties.”>2 Likewise, the Kelo Court was not
swayed by the owner’s argument that her individual
property was not blighted.

Over 30 years of takings jurisprudence has developed
in New York since Morris. Facially, condemnees are left to
establish that the private benefit is the dominant force
driving the condemnation and far outweighs the public
advantage. Whether it be tens of acres of land condemned
for a waterfront redevelopment or a single building ear-
marked for a department store, little room has been left to
argue that a public purpose is not being served.

No Surprises in Kelo

Up to and including Kelo, however, neither the Supreme
Court nor New York State’s courts have upheld as valid a
true circumstance in which one private property is being
transferred to another absent concerns about blight or
correction of a local economy in true distress. Presumably,
based on the fairly consistent decisions of the Supreme
Court in this area, and considering New York’s broad
application of the Public Use Doctrine, a blatant transfer
of one private owner’s property to another where there is
no suggestion of benefit by anyone other than Owner B,
the taking exceeds the public use limitation and would be
struck down. Such a legislative action would present pre-
cisely the long-awaited public use determination that is
“palpably improper” or the speculation of economic ben-
efit that is “impossible” under Midkiff. Likewise, New
York’s dominant public purpose-incidental private bene-
fit standard should operate to invalidate such a transpar-
ent taking for purely and solely private gain. Otherwise,
correction of urban blight remains a valid public purpose
as Kelo reaffirms, and as Morris, and its progeny, have
stated for years.

1. Such was the case for Wilhelmina Dery, a petitioner in Kelo v. City of New
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BURDEN OF PROOF

Introduction

This is the last part of a three-part arti-
cle addressing post-commencement,
non-summary judgment dismissals of
civil cases. The first part offered a brief
historical and philosophical back-
ground on the development of these
dismissal issues, suggested why courts
are more empowered and may be more
willing to use the dismissal weapons at
their disposal, and addressed one par-
ticular type of dismissal: failing to
appear in court. The second part
addressed dismissals for failure to
prosecute and for failure to restore
cases after dismissal from the trial cal-
endar for more than one year. This
third part addresses dismissals arising
in the disclosure world, as a penalty
for a party’s and/or an attorney’s fail-
ure to comply with disclosure orders.
It does not address efforts to compel
compliance with disclosure that occurs
in the context of Differentiated Case
Management or informally with an
assigned judge. Rather, it picks up at
the point where resort to motion prac-
tice is deemed necessary.

Compel, Resolve, Preclude,
Or Dismiss?
CPLR Article 31 provides two options
when a party or attorney fails to pro-
vide disclosure: A motion under CPLR
31241 to compel production of the
items in question, and a motion under
CPLR 3126 for a sanction for the failure
to provide the items in question.
These two sections are most often
used in tandem, with relief sought in
the alternative. Generally, in noticing a
motion concerning outstanding disclo-
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“How Do I Dismiss Thee . . .?”

Part III

sure, the notice of motion will first seek
penalties pursuant to CPLR 3126 and
then, alternatively, an order of produc-
tion pursuant to CPLR 3124.

CPLR 3126 sets forth three types of
disclosure penalty, but makes clear that
the court is not limited to those three:
issue resolution in favor of the party
obtaining the order,2 issue preclusion,?
and an order dismissing or striking a
pleading or imposing a stay until com-
pliance is obtained.* Most practitioners
will list first the most draconian relief
sought, followed, in descending order
of severity, by the alternative forms of
relief requested. It is important to
remember to request the catchall relief
at the end of the notice of motion of
“such other and further relief as the
Court deems just,” so that the court is
free to fashion other relief not specified
in the notice of motion. Attorneys will
often also seek a penalty under Rule
130-1.1> alleging that the failure to
provide disclosure, particularly when
the failure to obey one or more court
orders is involved, constitutes frivo-
lous conduct.

If there has been non-compliance
with a proper demand for disclosure,
the moving party may, in the first
instance, simply move to compel pro-
duction pursuant to CPLR 3124, partic-
ularly since the court is likely to con-
sider a request to dismiss a pleading as
overkill under such a scenario.
However, once there is an established
track record of non-compliance,
whether for the particular disclosure
sought, or a prior history of non-com-
pliance regarding other disclosure,
then a motion seeking penalties under

CPLR 3126 is appropriate. As for a
request for sanctions under Rule 130-
1.1, many practitioners caution that it
is a good idea to sleep on such a
request before serving it, keeping in
mind that what goes around, often
comes around. An appellate court may
impose a financial sanction on appeal
when the request for a sanction was
denied by the trial court.6

Trial courts are vested with broad
discretion to resolve disclosure dis-
putes.” However, “the remedy should
be as ‘narrowly tailored as possible to
the circumstances of the individual
case.””8 In order to obtain a reversal of
a trial court’s discovery penalty, the
appellate court must be convinced that
there was an improvident exercise or
abuse of discretion by the trial court.
Unfortunately for litigants on the
receiving end of a CPLR 3126 penalty,
abuse of discretion is a little like
pornography, appellate courts seem to
know it when they see it, and when
they don't see it, there is no relief.

Compliance with court orders
requires both a timely response and
one made in good faith.? Willful
and contumacious behavior may be
inferred, resulting in the dismissal
of a complaint, for an inadequately
explained three-year delay in furnish-
ing disclosure set forth in a Preliminary
Conference order.l0 When faced with
an inability to timely comply with a
disclosure order, efforts should be
made to obtain the consent of oppos-
ing counsel, via a written stipulation,
preferably “so ordered,” so as to per-
mit additional time to furnish disclo-
sure without penalty.



Disclosure penalties may also be
imposed for spoliation of evidence.
The court’s penalty should be tailored
as narrowly as possible to alleviate any
prejudice created by the loss or alter-
ation of evidence.l!

Any attempt to predict the particu-
lar type of penalty to be imposed for a
particular course of conduct or non-
compliance involves too many factual
and personality variables to be a
worthwhile exercise.

Good Faith

Uniform Rule 202.7 requires that, in
Supreme and County Courts,!2 a party,
prior to making a motion relating to
disclosure or a bill of particulars, must
confer in good faith with the recalci-
trant party in an effort to resolve the
dispute without resort to motion prac-
tice. While there is no requirement for
a separate affidavit or affirmation,!3 it
is good practice to make the good-faith
representation in a separate document,
placed directly below the notice of

motion, since clerks reviewing the sub-
mitted motion papers generally look for
such a document, and cannot be expect-
ed to read through a lengthy affidavit or
affirmation to locate the magic phrase.
The absence of a good-faith affirma-
tion mandates denial of a motion
related to disclosure or a bill of partic-
ulars.’* Similarly, an affirmation that
fails to set forth the good faith effort to
resolve the dispute is deficient, and
should lead to denial of the motion.15 It
is good practice to detail the efforts
made to resolve the dispute, with
copies of letters sent annexed as
exhibits, and the date and details of
telephone conversations set forth in the
body of the affirmation. For courts that
take these affirmations seriously
(unfortunately, some don’t), something
more than a single, pro forma letter is
generally required.’e The failure to
include an affirmation of good faith
can be raised in the first instance by an
appellate court.1” However, the failure
to include the good-faith affirmation

has been held excusable where parties
engaged in discovery disputes for the
three years prior to the motion to strike
the note of issue and “any effort to
resolve the present dispute non-judi-
cially would have been futile.”18

“All Too Familiar . . ."

Brief mention was made in the first
article in this series of Kihl v. Pfeffer.1?
In Kihl, the Court of Appeals found
that the “plaintiff, through delays and
other strategies, engaged in a course of
conduct designed to yield one-sided
disclosure in his favor, culminating in
his disregard of an order compelling
him to answer interrogatories.”20 The
Court, in dismissing the plaintiff’s
complaint, concluded: “Regrettably, it
is not only the law but the scenario that
is all too familiar.”2!

Members of the bar were wise to
take this opinion as a warning that
what certain members of the bar, and
some judges, considered to be “accept-
ed practice,” was now subject to the
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most severe disclosure sanction possi-
ble, dismissal of a pleading. While the
facts in Kihl may seem particularly
egregious, those who like practicing
“on the edge” should not assume that
there is a minimum of three strikes
required before you are out.22
However, three strikes almost invari-
ably guarantees a dismissal.23

Living Dangerously:

Conditional Orders

A common result of a disclosure
motion, often after a prior motion has
been made, or one or more conference
orders have been ignored, is the condi-
tional order of dismissal or preclusion.
A conditional order will recite that if a
certain act is not performed by a date
certain, either set forth in the order or
running from service of the order, the
defaulting party’s pleading will be
stricken or some form of preclusion
will take effect. Generally, a subse-
quent motion is required to enforce the
penalty set forth in the conditional
order.

Indeed, Kihl involved a conditional
order of dismissal that the trial judge,
on a subsequent motion, allowed the
defaulting party to avoid the penalty
set forth in the conditional order. The
Court of Appeals determined it was an
abuse of discretion for the trial court
not to have enforced the conditional
order of dismissal.

Clearly, the best approach when
faced with a conditional order is time-
ly compliance with all of the terms of
the order. Unfortunately, when the
conditional order directs, for example,
supplemental responses to items
demanded in a bill of particulars,?*
what constitutes compliance with the
conditional order can, itself, be a mat-
ter of dispute, with the risk of a penal-
ty based upon a judge’s interpretation
of compliance.

While a trial court’s discretion in
fashioning relief related to disclosure
disputes is quite broad, a party has a
right to have an opportunity to be
heard before a conditional order may
be issued.2> Thus, where in response to
a disclosure deadline set forth in a
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prior order, the plaintiff wrote and
requested an extension of time, the
defendant also wrote, apparently
requesting the issuance of a condition-
al order, and the trial court issued an
order granting the extension, together
with a conditional order of dismissal,
the Second Department held it was an
improvident exercise of discretion for
the trial court to have issued the condi-
tional order since the plaintiff did not
have an opportunity to oppose the
request before the trial court granted
the request.

Conclusion

With the increased pressure on liti-
gants to move cases through the state
court system, attorneys may be forced
to resort to motion practice more fre-
quently than in the past to move a
dilatory or slothful opponent along, in
order to avoid having the disclosure
clock run down before all necessary
disclosure is completed. Anecdotally,
there has been a decrease in attorneys
extending professional courtesies in
this area because the magnanimous
party may end up with the loss of
disclosure to which he or she was
entitled. An increase in disclosure
motions, coupled with the fraying of
most courts’ willingness to tolerate
disclosure delays, may well lead to an
increase in the number of dismissals
arising from failing to provide disclo-
sure. Once again, an up-to-date diary
and tickler system will help reduce the
likelihood of a disclosure penalty. M

1. Amotion to compel is available for all disclosure
devices except a notice to admit — the failure to
respond to a notice to admit means that the items set
forth in the notice are “deemed admitted” if the
notice is not responded to within 20 days. CPLR 3123.

CPLR 3126(1).
CPLR 3126(2).
CPLR 3126(3).
N.Y. Comp. Code R. & Regs., tit. 22.

. Jacobs v. Macy’s East, Inc., 17 A.D.3d 318, 792
N.Y.S.2d 574 (2d Dep’t 2005).

7. Milbrandt & Co., Inc. v. Griffin, 19 A.D.3d 662,
798 N.Y.S.2d 908 (2d Dep’t 2005).

8.  Matusewicz v. Jo Jo’s Auto Parts, Inc., 18 A.D.3d
828, 796 N.Y.S.2d 385 (2d Dep’t 2005).

9. Maneti v. Ariana Realty Co., 19 A.D.3d 436, 796
N.Y.S.2d 243 (2d Dep’t 2005).
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10. Frost Line Refrigeration, Inc. v. Frunzi, 18 A.D.3d
701,795 N.Y.S.2d 741 (2d Dep’t 2005).

11.  “[A] sanction less severe than the striking of a
pleading ‘is appropriate where the missing evi-
dence does not deprive the moving party of the
ability to establish his or her defense or case.”
Wetzler v. Sisters of Charity Hosp., 17 A.D.3d 1088, 794
N.Y.S.2d 540 (4th Dep’t 2005).

12. 22 N.Y.C.R.R. § 202.7. For reasons unknown to
me, a good-faith effort to resolve motions relating to
disclosure or bills of particulars — in effect, one may
be less civil in Civil Court.

13. Pursuant to CPLR 2106, an attorney admitted to
practice in New York may affirm the truth of a doc-
ument, subject to the penalties for perjury, dispens-
ing with the need to have an affidavit notarized.

14. Cestaro v. Chin, __ A.D.3d __, 799 N.Y.S.2d 143,
2005 N.Y. App. Div. LEXIS 7931 (2d Dep’t July 18,
2005).

15. “The affirmation was deficient in that it did not
set forth any good-faith effort made to resolve the
dispute.” Id.

16. See, e.g., Eaton v. Chahal, 146 Misc. 2d 977, 533
N.Y.S.2d 642 (Sup. Ct., Rensselaer Co. 1990).

17. Kowvacs v. Castle Restoration & Constr., Inc., 262
A.D.2d 165, 692 N.Y.S.2d 63 (1st Dep’t 1999).

18. Carrasquillo v. Netsloh Realty Corp., 279 A.D.2d
334,719 N.Y.5.2d 57 (1st Dep’t 2001).

19. 94 N.Y.2d 118, 700 N.Y.S.2d 87 (1999).
20. Id. at122.
21. Id.

22. Baseball analogies are endemic to our profes-
sion, and I apologize to those who do not relish
America’s national pastime.

23. See, e.g., Devito v. |&] Towing, Inc., 17 A.D.3d
624,794 N.Y.S.2d 74 (2d Dep’t 2005).

24. Yes, you are correct, a bill of particulars is not
technically a disclosure device, but bills of particu-
lars are generally treated in the same manner as dis-
closure devices when it comes to non-compliance.

25. Mahopac Ophthalmology v. Tarasevich, __ A.D.3d
_,799N.Y.S.2d 568, 2005 N.Y. App. Div. LEXIS 8219
(2d Dep’t Aug. 1, 2005).




So What's ERISA

All About?

A Concise Guide for Labor and

Employment Attorneys

By Stephen E. Ehlers and David R. Wise

1974,1 better known as ERISA, touches virtually all

areas of practice from collective bargaining to fam-
ily law. Labor and employment attorneys who avoid
ERISA, believing it is confusing and incomprehensible,
do themselves and their clients a disservice. Although the
Act is replete with highly complex and technical issues
and the related common law is still evolving, counsel will
seldom be involved with the minutia of ERISA.

The purpose of this article is to provide an overview so
that you will recognize ERISA issues when they arise. The
focus will be on Title I of ERISA, because it is the most
important and commonly encountered. The Secretary of
Labor is authorized by § 1135 to promulgate regulations
to implement Title I and has made extensive use of such
power.

The Employee Retirement Income Security Act of

Legislative History

ERISA, codified in 29 U.S.C., was enacted by Congress to
stem abuses in private pension plans.2 In the past, employ-
ees sometimes failed to receive promised pensions because
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employers mismanaged the plans, abused their powers,
and imposed unreasonable requirements. From the
1940s to the late 1960s, the number and size of pension
plans increased rapidly due to employers seeking ways
to augment compensation in the face of wage and price
controls, and the National Labor Relations Board’s rul-
ing that pensions were a mandatory subject of collective
bargaining.

Senator Jacob Javits introduced the first broad pension
reform bill in 1967. Congress had determined that no
standards existed to ensure the financial stability of pen-
sion plans, employees were being deprived of benefit
information, there were few safeguards, workers were
often denied their expected benefits, and plans were ter-
minated without adequate funds. ERISA was enacted to
remedy these problems, and it became law on September
2,1974. It is divided into four titles.

Title I amends the federal labor law. It protects the
rights of employees and permits them to bring civil
actions to recover benefits, clarify their rights and remedy
breaches of fiduciary duty.



Title I amends the Internal Revenue Code. The provi-
sions of Titles I and II are overlapping and often identical.
Title IT also deals with individual retirement accounts and
Keogh plans and contains contribution and benefit limits
for pension plans.

Title III divides the regulatory jurisdiction over
employee benefit plans between the Department of the
Treasury and the Department of Labor.

Title IV establishes the Pension Benefit Guaranty
Corporation (PBGC), which pays pensions to participants
in certain defined benefit pension plans when the plans
cannot.

Overview of ERISA

ERISA controls the establishment and operation of both
types of employee benefit plans — pension and welfare.
Pension plans provide retirement income; welfare plans
provide all other employee benefits.3> Employee benefit
plans regulated by ERISA include those maintained by a
single employer, by groups of employers (multiple
employer plans) and by unions and employers together
(multi-employer plans). (Government and church plans
are generally exempt.) ERISA is a comprehensive, reme-
dial statute that largely addresses pension issues; never-
theless, ERISA litigation often involves welfare plan
issues. The main thrusts of ERISA are to see that employ-
ees have access to detailed information about their plans,
to assure proper plan management and to ensure that suf-
ficient assets are set aside to pay promised pensions.
ERISA mandates no substantive pension or welfare bene-
fits; it is purely procedural. Employers are not required
by ERISA to provide any employee benefit plans or any
particular level of benefits.

ERISA requires that plans operate pursuant to detailed
written plan documents and that participants be given an
easily readable abstract called a summary plan descrip-
tion (SPD). Upon request, participants must receive
reports concerning their accrued pension benefits and
plans must submit detailed financial reports to the feder-
al government. The Act requires that virtually all employ-
ees be allowed to participate in pension plans if one has
been established* and that pensions be vested in accor-
dance with reasonable standards.> Once vested, employ-
ees cannot lose their accrued pension benefits even if they
leave their jobs. The concept of vesting is inapplicable to
welfare plans.

The safekeeping of every plan is entrusted to fiduciar-
ies; these are individuals who either actually exercise con-
trol over employee benefit plans or who are named in the
plan document. They must act prudently and for the sole
benefit of the participants.

Funding
Most employee benefit plans come about when a single
employer establishes a plan for its employees or a union

negotiates a plan for its members. The Taft-Hartley Act
generally prohibits payments from an employer to a
union;” however, contributions to qualified employee
benefit plans are permitted under strict conditions,
including the requirement that the plan’s assets be held in
trust pursuant to a written agreement.

An employer becomes bound to a collective bargain-
ing agreement (CBA) and obligated to contribute to plans
by signing a CBA or by delegation of its rights to an
association of employers which signs a CBA. CBAs may
appear to expire on a certain date but often contain auto-
matic renewal (“evergreen”) clauses. If an employer does
not give a properly timed notice to terminate the CBA,
the obligation to contribute may continue. Employers
may also make voluntary contributions to pension plans
such as a profit-sharing plan, and employees may defer
wages into a pension plan under Internal Revenue Code
§ 401(k).

Fiduciaries

Those who exercise discretionary control over employee
benefit plans are charged with fiduciary obligations, and
trust law permeates ERISA fiduciary litigation. ERISA
requires that fiduciaries be named in the plan document.8
However, fiduciaries may also become such by reason of
their actual exercise of discretionary control over a plan
or its assets.” Some plans are essentially insurance con-
tracts; in others the fiduciaries hold the assets of the plan
in trust; other plans are a combination of the two. In all
cases the fiduciaries must discharge their duties for the
exclusive purposes of providing benefits to participants
and defraying the reasonable expenses of the plan with
the care and skill that a prudent person would exercise.
They must also diversify the investments of the plan
assets to minimize the risk of loss.10

Single employer plans are often run by management
personnel who may thereby become fiduciaries even if
the plan document names someone else. However, in the
multi-employer (or union) context, the Taft-Hartley Act
requires that plans be managed by a board of trustees
composed equally of employer and union representa-
tives.

Fiduciaries may not engage in “prohibited transac-
tions,” which are specified in § 1106. These include trans-
actions between a plan and a “party in interest,” the
acquisition of employer securities (with certain excep-
tions), dealing with plan assets for the fiduciaries” own
benefit and transactions that are adverse to the interests
of the participants. Section 1107 contains exemptions to
prohibited transactions and the Secretary has exempted
certain classes by regulation.

The Secretary, participants, beneficiaries and other
fiduciaries may sue fiduciaries for a breach of duty. The
Second Circuit Court of Appeals has held that fiduciaries
may seek contribution and indemnity from one another

Journal | October 2005 | 23



and district courts have generally followed suit.!! A plan
may use plan assets to purchase insurance for its fiduci-
aries, but the insurer must reserve recourse against the
fiduciaries. Fiduciaries may purchase a non-recourse
rider but may not use plan assets to pay the premium.12
Fiduciary liability insurance should not be confused with
the requirement for a fidelity bond of at least 10% of the
plan’s assets.13

When representing an employer it is important first to
determine if management has created an ERISA plan, and
then to identify the fiduciaries (both named and function-

efit plan, which usually provides a monthly sum upon
retirement. Individually directed, defined contribution
plans which are available under § 1104(c) are becoming
quite popular; these are governed by regulations found at
29 C.ER. § 2550. Such plans should be contrasted with
IRC § 401(k) salary deferral plans, which constitute a type
or component of a defined contribution plan.

Generally a participant may not assign his or her pen-
sion rights and a qualified pension is not subject to
enforcement of a judgment.!® There are two statutory
exceptions: a voluntary and revocable assignment of less

Plan design is important for tax-qualification purposes,
and specialists can help assure that plans meet the ever-changing
requirements for participation, vesting and benefits.

al) and explain their obligations under ERISA. The
employer should monitor the activities of the plan’s fidu-
ciaries and its professionals. Often the employer is itself a
fiduciary by default, by its actions or in accordance with
a plan document.

Fiduciaries should be encouraged to obtain advice
from capable consultants and experienced ERISA coun-
sel. Plan design is important for tax-qualification purpos-
es, and specialists can help assure that plans meet the
ever-changing requirements for participation, vesting
and benefits.

Reporting and Disclosure
ERISA contains reporting and disclosure requirements
that should be followed with care. Plans must be detailed
and in writing.1# Significant plan modifications and
annual financial reports are to be communicated in writ-
ing to participants. At certain times participants must be
given a summary plan description understandable by the
average participant.!> If the plan document and the SPD
differ, the courts have sometimes held that the one which
is more generous to the participant controls.16

Section 1024 requires that the plan administrator pro-
vide a participant with a copy of the plan document, the
SPD, the latest annual report and other relevant docu-
ments upon request. Under § 1132, an administrator who
fails to provide the documents within 30 days may be
liable for a penalty of $100 per day. While the plan admin-
istrator is often identified in the SPD, the employer (the
plan sponsor) may be the plan administrator, intentional-
ly or by default. Participants in pension plans must be
given a statement of their accrued and vested benefits
upon written request.1”

Pension Plan Issues

There are two types of pension plans: a defined contribu-
tion plan (an individual account plan such as a money
purchase plan or profit-sharing plan) and a defined ben-
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than 10% of the benefit and a qualified domestic relations
order (QDRO).

In the context of a divorce, a participant’s pension may
be divided with a former spouse through a qualified
domestic relations order. A QDRO is a state court order, a
DRO or domestic relations order, which meets the statu-
tory test of § 1056(d). A QDRO is binding on the pension
plan. A convenient approach is to have a proposed DRO
“pre-qualified” by the pension plan before it is signed by
the judge. ERISA requires that pension plans have a writ-
ten procedure for qualifying DROs. Section 1055 provides
that a spouse must share in a pension unless a written
waiver has been executed by the participant and the
spouse. Notwithstanding the “anti-alienation” provision,
pensions in pay status may be attached by the federal
government for unpaid taxes and to enforce alimony and
child support orders. However, state tax authorities may
not attach pension benefits.

ERISA imposes minimum funding standards for
defined benefit pension plans to assure that promised
benefits will be paid to pensioners. If a defined benefit
plan is unable to pay promised benefits, the PBGC may
assume liability, using premiums which are collected
through a per capita tax.

Attorneys for employers participating in multi-
employer plans should understand the concept of with-
drawal liability as detailed in §§ 1381-1405. Withdrawal
liability is a highly technical, dangerous and complicated
area of ERISA. An employer, and members of its control
group,'? can incur a large financial obligation by com-
pletely or partially withdrawing from a multi-employer
pension plan. Employers who withdraw (typically by
ceasing operations) must act promptly upon receipt of a
plan’s notice of withdrawal liability. An attorney who is
familiar with such matters can assure that the employer’s
rights are protected. If not, they will be quickly forfeited,

CONTINUED ON PAGE 26
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often with grave consequences. Some employers, such as
those in the construction industry, have an unfounded
fear of withdrawal liability, failing to realize that § 1388
often provides an exception for certain seasonal or cycli-
cal businesses. The termination of a qualified single-
employer pension plan should also be approached with
great caution since it often creates a complex series of
legal and financial relationships which may result in an
exposure of the employer’s assets.

Welfare Plan Issues

Welfare plans provide employee benefits such as health
and hospital care, disability pay, vacation money, sever-
ance pay, job training and legal services. In the single-
employer context, eligibility to participate often depends
only on one’s status as an employee for a short period. In
the multi-employer context, welfare plans usually require
the employee to work in covered employment (i.e., at the

A large body of case law is
developing concerning the

eligibility of retirees for lifetime
health insurance.

trade described in the CBA) for a certain period to be eli-
gible for benefits during a subsequent period.

There are significant differences between health plans
which provide benefits through insurance and those
which pay benefits directly. Insured plans are subject to
the mandates of state insurance laws. For self-insured
plans, ERISA preempts state insurance laws.20 A self-
insured plan may appear to be insured if either adminis-
tered by an insurance company or when benefits are paid
through an insurance company. However, the test for pre-
emption purposes is whether the benefits are paid with
the plan’s own assets. Stop-loss insurance can cloud this
issue as the courts are divided over whether it equates to
an insured plan.

A large body of case law is developing concerning
the eligibility of retirees for lifetime health insurance.
These cases turn on the contractual obligations under-
taken to provide benefits to retirees and whether there
has been a clear reservation of the right to amend the
plan to discontinue the benefits.2! In the multi-employ-
er context, the plan documents and the CBA are con-
tracts which will be examined to discern the parties’
intent. If they are ambiguous, extrinsic evidence of
intent may be considered. If there is no CBA then only
the plan documents are reviewed for intent. The fact
that one has retired on an employer’s pension does not
assure lifetime participation in its health plan.
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Termination of coverage, reduction of benefits, and
increases in the former employees’ level of contribution
to the plan have all triggered litigation.

Contrary to pension benefits, welfare benefits can be
assigned (to a provider or to others) and benefits, such as
vacation pay, can be levied upon by judgment creditors.
Attorneys must remember that unions, pension plans,
and welfare plans are each distinct legal entities, operat-
ing under unique plan documents, and subject to differ-
ent laws.

The federal law pertaining to continuation coverage
for group health plans (commonly known as COBRA) is
found at §§ 1161-1169. It provides for the continuation of
participation for persons who lose coverage as a result of
a “qualifying event” such as the loss of a job or a divorce.
Employers must comply with strict notice requirements
to individuals eligible for COBRA. Those individuals
must make their elections promptly and pay the premi-
ums on time. COBRA invites “negative selection,”
encouraging the infirm or injured to elect coverage, while
those who are healthy may decline coverage. The premi-
um rate, however, is identical for all who are eligible.
Many states have laws similar to COBRA (e.g., N.Y.
Insurance Law § 3221). Generally, ERISA does not preempt
such laws for insured plans or employers with fewer than
20 employees.

COBRA should be contrasted with a conversion right
that permits an individual to convert a group policy to
an individual policy upon losing group coverage. N.Y.
Insurance Law §§ 4216(d) and 3221(e) require that group
life and health policies contain such a conversion privilege.

Qualified medical child support orders (QMCSOs) are
another unique aspect of welfare plans.22 A QMSCO in
effect mandates continued medical coverage for depend-
ent children under a parent’s health plan. The goal is to
protect the rights of children to medical coverage during
and after a divorce.

Administration

The operation of plans and processing of claims, which is
referred to as administration, is the source of much litiga-
tion. Section 1133 sets forth the procedure which admin-
istrators must follow when denying a benefit claim. The
Secretary has promulgated detailed regulations that are
provided at 29 C.ER. § 2560.503-1. The claimant must
receive a written notice which sets forth the specific rea-
son for the denial and offers the opportunity to have the
administrator’s decision reviewed by the plan’s fiduciar-
ies. The review procedure must be set forth in the plan
documents including the SPD.

A plan’s personnel or an employer’s office staff some-
times offers interpretations of a plan document to a par-
ticipant or to a service provider. While often well-inten-
tioned, this is a dangerous practice that should be dis-
couraged. Courts have held that a plan may be collateral-



ly estopped from denying an interpretation of an ambigu-
ous provision of the plan document once it has been
relied on. The courts balance ERISA’s requirement that
the plan be in writing with the right of others to rely on a
plan representative’s interpretation.23 However, if a rep-
resentative makes a statement which clearly conflicts
with the written plan, those who rely on the statement
may be left without recourse. Courts have held that
ERISA provides no remedy for a definite misstatement
about the plan document and that state law remedies
such as collateral estoppel and negligent misrepresenta-
tion are preempted by ERISA, leaving a misled partici-
pant or provider with no remedy2* Although federal
courts have acknowledged their duty and power to
develop a federal common law under ERISA, they have
been reluctant to use that power to remedy such prob-
lems.25 If instead a plan fiduciary misleads a participant,
equitable relief may be obtained in some circumstances
under § 1132(a)(3).

Preemption

ERISA supersedes all state laws that “relate to an employ-
ee benefit plan” but it does not preempt federal laws.26
The courts have struggled mightily with the issue of
which state laws “relate to” ERISA plans. Section 1144(b)
contains an exception to the general preemption provi-
sion for state insurance, banking and securities laws but
then provides that employee benefit plans may not be
“deemed” to be insurance companies, banks or invest-
ment companies.

The courts have held that ERISA preempts a wide range
of state laws and have addressed the preemption issue in
numerous contexts such as state anti-subrogation statutes
that prohibit health plans from recouping benefit pay-
ments from the proceeds of a participant’s claim against a
responsible third party. Court decisions concerning this
issue often turn on the distinction between an insured plan
(state law is not preempted) and a self-insured plan (state
law is preempted). The U.S. Supreme Court has affirmed
the critical importance of this difference.?”

Insured welfare plans willing to assume the risk of
large losses may avoid the mandates of state insurance
laws by becoming self-insured. Stop-loss insurance
(which provides insurance for catastrophic losses) blurs
the line and creates dangers and uncertainties, since the
courts are divided as to whether it transforms a self-
insured plan into an insured plan.28

Litigation

Section 1132 is the heart of ERISA for litigation purposes.
It sets forth the types of civil actions that may be brought,
who may institute each type and the available forms of
relief. A benefit plan may sue and be sued as a legal
entity. Section 1132 contains a venue provision which
facilitates the participant’s choice and also provides for

Counsel should review
both the trust document and
the plan documents to assure

that the fiduciaries are given
broad discretion.

the manner and place for service of process. The plan
document must identify each plan’s agent for service of
process.?? Section 1113 contains the applicable statute of
limitations which may be shortened for benefit claims
litigation by the terms of the plan documents. The
exhaustion of a participant’s administrative remedy
(the review process) has repeatedly been held to be a
condition precedent to the commencement of benefit
claims litigation.30 The statute is silent, and there remains
a division of authority, concerning the right to a jury trial
in ERISA cases. Many cases turn on the distinction
between claims for legal relief and equitable relief.3!
Section 1132 confers the federal courts with jurisdic-
tion over ERISA cases without regard to the amount in
controversy or the citizenship of the parties. The federal
courts are given exclusive jurisdiction over almost all
civil actions. However, § 1132 gives concurrent jurisdic-
tion to the federal and state courts in all benefit claim
cases. ERISA is the applicable law in either court. If a
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benefit case is brought in state court, the plan’s attorney
usually will remove the action to the federal court.

Section 1140 makes it unlawful for employers to dis-
criminate against employees for exercising their rights
under an employee benefit plan.32 This type of claim, in
which an employer is sued for discriminatory employ-
ment practices, should be contrasted with a participant’s
claim directly against a plan. However, § 1132 is applica-
ble to both kinds of claims, and the court may allow
either party a reasonable attorneys fee in either case.

Until recently, it was thought by many that the standard
for judicial review of fiduciary appeals was “arbitrary
and capricious.” However, the Supreme Court of the
United States has held that a participant is entitled to a de
novo review unless the plan documents give broad discre-
tionary authority to the fiduciaries in making such deci-
sions.33 Counsel should review both the trust document
and the plan documents to assure that the fiduciaries are
given broad discretion; as these documents will control
the standard of judicial review.

Occasionally, employers become delinquent in their
contributions to multi-employer plans. When this persists
employers are sued by the plans under § 1145. ERISA
severely restricts available employer defenses. Section
1132 permits the plan to recover the delinquency plus
interest, penalty interest, attorneys fees and costs. Section
1132 provides that the court “shall” award these addition-
al items in a successful action. The federal courts are
divided on the issue of ERISA’s preemption of state law
remedies (such as mechanic’s liens and construction pay-
ment bonds) to collect unpaid employer contributions.3*
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Not all counsel will need expertise in ERISA, but this
overview should provide you with a working knowledge
of its fundamentals and an awareness of potential
problems so that you may better address ERISA issues
when they arise. |
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Scaffold Law

The New Dynamic

By William G. Pixley

the fundamental obligations of owners and contrac-

tors under § 240(1) of the Labor Law, better known as
the Scaffold Law. This article examines the current state of
Scaffold Law jurisprudence in the wake of the Court’s
decision in Blake v. Neighborhood Housing Services of New
York City.1

Blake addressed “the question whether a plaintiff
who was injured while using a ladder may prevail in
a...§240(1) action even when a jury finds that the ladder
was so constructed and operated as to give him proper
protection and he was the sole cause of his injury.”? In
answering that question favorably for the defendant, the
Court sparked a debate about whether it had impliedly
overruled longstanding precedent interpreting § 240(1) as
placing ultimate responsibility for worksite safety on
owners and contractors rather than on workers them-
selves. Two recent decisions by the Court in the aftermath
of Blake support the view that the Court no longer follows
such precedent.

It appears that the Court of Appeals has reinterpreted

A “Flat and Unvarying” Duty

Some background is helpful in understanding the seismic
shift this reinterpretation of the Scaffold Law represents.
As relevant here, § 240(1) provides that “[a]ll contractors
and owners . . . shall furnish or erect . . . scaffolding . . .
ladders . . . and other [safety] devices which shall be so
constructed, placed and operated as to give proper pro-
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tection to [workers].” This language long had been inter-
preted by the Court of Appeals as “placing the ‘ultimate
responsibility” for worksite safety on the owner and gen-
eral contractor, instead of the workers themselves,”3
meaning that the “[n]egligence, if any, of the injured
worker is of no consequence.”4 Indeed, in Bland v.
Manocherian, the Court recognized that “[t]he policy pur-
pose underlying . . . § 240 is to impose a ‘flat and unvary-
ing” duty upon the owner and contractor despite any con-
tributing culpability on the part of the worker.”>

Thus, in Haimes v. New York Telephone Co., the Court
ruled that there was liability under § 240(1), even though
the worker himself failed to secure a ladder.® In at least
two other cases, including Bland, the Court held that there
was liability under § 240(1) notwithstanding evidence
indicating that the accident was caused by a misplace-
ment of a ladder by the worker himself.” In yet another
case, although ladders were present at the worksite, the
worker scaled a 31-foot vertical column without one and
fell when he lost his grip. The Court held that there was

WiLLiam G. Pixtey is principal law clerk to the Hon. Thomas M.
VanStrydonck, Administrative Judge for the Seventh Judicial District.
Previously he served as principal law clerk to the Hon. Donald J. Wisner
in the Appellate Division, Fourth Department. Mr. Pixley is a graduate of
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liability as a matter of law under § 240(1), without regard
for the lack of care on the part of the worker, because the
defendants failed to erect a ladder “for plaintiff’s specific
task” or to provide alternative safety devices.® The Court
considered it irrelevant under § 240(1) that alternative
safety devices, such as nets or lifelines, may “have been
infeasible, [or] even dangerous.”?

A Limited Defense
These cases, and many others like them in lower courts,
clearly suggest that the liability of owners and contrac-
tors under the Scaffold Law is not absolved by worker
negligence, even negligence in proceeding without a safe-
ty device. Under this interpretation of § 240(1), the col-
lapse of a ladder, for example, is a statutory violation
even if it was the result of worker negligence because
“[t]he ladder did not prevent plaintiff from falling . . .
[and] thus the ‘core” objective of section 240(1) was not
met.”10 The liability of owners and contractors was “pri-
mary and inescapable”! and proximate cause an issue
only if there was evidence that the worker’s injuries were
wholly unrelated to the hazard that created the need for
the safety device in the first place.12

Consistent with this interpretation of the Scaffold Law,
the applicability of the recalcitrant worker defense was
limited to instances in which a worker deliberately
refused to use an available safety device after being
instructed to do so.13 In one notable case, Gordon v.
Eastern Railway Supply,* a worker fell from a ladder
while sandblasting. He chose the ladder for the job, rather
than an available scaffold,!> despite being warned not to
sandblast from a ladder. The supreme court denied cross
motions for summary judgment under § 240(1). On
appeal, the Appellate Division modified the order by
granting judgment to the worker. In making its determi-
nation, the Appellate Division rejected the defendants’
contention that there was an issue of fact regarding the
applicability of the recalcitrant worker defense. It held
that the obligation of owners (and contractors) under the
statute is not satisfied by merely giving safety instruc-
tions or by making safety devices available, but only by
furnishing, placing and operating such devices so as to
give proper protection.16

The Court of Appeals expressed similar views in
affirming, noting that there was a statutory violation
because the ladder did not prevent the worker from
falling and the evidence that the worker had been
instructed to use a scaffold “does not, by itself, create an
issue of fact sufficient to support a recalcitrant worker
defense.”1” Under Blake and its progeny, the continued
viability of this decision, like others already mentioned, is
in doubt.

Blake was not a bolt out of the blue. It was presaged by
a cryptic memorandum-decision in 1998 in Weininger v.
Hagedorn & Co.,!8 yet another case involving a fall from a

ladder. The Court held that the worker was not entitled to
a directed verdict under § 240(1) because, “[i]n the cir-
cumstances presented, a reasonable jury could have con-
cluded that [his] actions were the sole proximate cause of
his injuries, and consequently that liability under Labor
Law § 240(1) did not attach.”19 What those circumstances
were, was never explained by the Court,20 thus opening
the door to the argument — made by many defendants
thereafter — that, notwithstanding precedent, a worker’s
negligence in using, or failing to use, a safety device
could constitute a defense to liability under § 240(1). Blake
and its progeny appear to confirm that this argument is
not off the mark.

Sole Proximate Cause Considered

Blake concerned an appeal by a plaintiff from a judgment
dismissing a complaint entered upon a special verdict in
an action brought under § 240(1). The plaintiff com-
menced the action seeking damages for the injuries he
sustained in a fall from an extension ladder that sudden-
ly retracted. The only possible explanation for the cata-
strophic failure of the ladder was the plaintiff’s failure to
lock the extension clips in place before ascending the
rungs, i.e., a failure on the part of the plaintiff to operate
the ladder properly. The ladder itself was conceded to
function properly in that it was not defective. Insofar as
relevant here, a single question was submitted to the jury
for its answer: Was the ladder so constructed and operat-
ed as to give proper protection to the plaintiff? When the
jury answered that question in the affirmative, the trial
court deemed the special verdict favorable to the defen-
dant as a matter of law and entered judgment accordingly.

On appeal, the plaintiff argued that the issue never
should have been submitted to the jury and that his neg-
ligence, if any, in setting up the ladder does not absolve
the defendant of liability. The defendant, citing Weininger,
argued that there was sufficient evidence for a jury to
conclude that the plaintiff was the sole proximate cause of
the accident. In an amicus brief, the New York State Trial
Lawyers Association argued, based principally on
Huaimes, that the sole proximate cause defense should not
apply where it is the worker who negligently chooses,
places or sets up the device in issue. In the end, it was the
defendant who prevailed, the Court of Appeals affirming
on the basis of the Weininger decision.

In so deciding, the Court of Appeals undertook a
wholesale review of Scaffold Law jurisprudence.
Highlights of that review include the following observa-
tions:

* Neither the Court nor the legislature has “ever sug-
gest[ed] that a defendant should be treated as an
insurer after having furnished a safe workplace”;2!

* “The point of § 240(1) is to compel contractors and
owners to comply with the law, not to penalize
them when they have done so”;22 and
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e “/[S]trict’ or “absolute” liability is necessarily contin-
gent on a violation of section 240(1).”23
The Court also explained the meaning of Weininger:
Under . . . § 240(1) it is conceptually impossible for a
statutory violation (which serves as a proximate cause
for a plaintiff’s injury) to occupy the same ground as a
plaintiff’s sole proximate cause for the injury. Thus, if a
statutory violation is a proximate cause of an injury, the
plaintiff cannot be solely to blame for it. Conversely, if
the plaintiff is solely to blame for the injury, it necessar-
ily means that there has been no statutory violation.
That is what we held in Weininger.24

The Court, however, did not explicitly overrule any
prior precedent. Indeed, it did not discuss prior precedent
except to distinguish Bland, suggesting that Bland turned
on evidence, lacking in Blake, “that better safety devices
could have prevented the accident.”?> Haimes, the case
upon which amicus principally relied, was never men-
tioned by the Court.

Legislative Purpose

The Court said that in the matter before it, the jury’s affir-
mative answer to the question posed on the verdict sheet
“lead[s] to the inescapable conclusion that the accident
happened not because the ladder malfunctioned or was
defective or improperly placed, but solely because of
plaintiff’s own negligence in the way he used it.”2¢ Based
on that conclusion, the Court found Weininger control-

The Blake holding may be broader
in its scope than even the Second
Department recognized in Plass.

ling. “As in Weininger, the record now before us fully sup-
ports the jury’s findings that there was no statutory viola-
tion and that plaintiff alone, by negligently using the lad-
der with the extension clips unlocked, was fully responsi-
ble for his injury.”27

Although the Court acknowledged that the purpose of
the statute is the protection of workers and that the
statute should be construed liberally to accomplish that
purpose, it said, “[T]o impose liability for a ladder injury
even though all the proper safety precautions were met
would not further the Legislature’s purpose.”?8 The
Court expressed for the first time the view that “the
Legislature has enacted no-fault workers’ compensation
to address workplace injuries where, as here, the worker
is entirely at fault and there has been no Labor Law vio-
lation shown.”2?

In the immediate aftermath, some courts were reluc-
tant to accept Blake, as it was a radical departure from
prior case law, and tried to distinguish Blake so as to leave
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that precedent intact. One court, for example, suggested
that Blake applies only when there has been an “intention-
al misuse of the safety device, or . . . other egregious mis-
conduct, neutraliz[ing] the protections afforded by the
safety device.”30

Application of Blake

At least one court, however, embraced an interpretation
of Blake precluding injured workers from recovering
under § 240(1) whenever their accident is caused by their
negligence, even negligence involving the construction,
placement or operation of a ladder or scaffold. In that
case, Plass v. Solotoff,3! the Second Department awarded
summary judgment, dismissing a complaint brought by a
worker who was injured when he inadvertently stepped
backward off the edge of a scaffold that he negligently
constructed.

The two most recent decisions by the Court of Appeals
on the subject indicate that the Blake holding may be
broader in its scope than even the Second Department
recognized in Plass. In one of these cases, the worker
failed to use an available safety line;? in the other, the
worker failed to use an available ladder.33 In both cases,
the worker lost in the Court of Appeals based on Blake. In
neither case was the Court particularly concerned with
whether the worker had acted negligently or intentional-
ly. The determinative facts in each instance appear to be —
as they were in Blake — that there were adequate safety
devices available and the worker to his detriment chose
not to use them.

In Cahill, the first of the two cases, there was evidence
that the worker was trained in the use of a safety line and
was previously admonished for failing to use one.
Regardless, he was not using a safety line on the day he
fell, even though one was nearby that he could have relo-
cated for his use.3* The Court held that it was error for the
trial court to award the worker summary judgment on his
§ 240(1) claim because, pursuant to Blake, the evidence
was sufficient to support the conclusion that, even if he
was not recalcitrant, he alone was to blame for his injury.

Montgomery concerned a worker who climbed up to an
elevated work place without a ladder and then injured
himself later when he jumped back down.?> Although
there were no ladders in the immediate vicinity where the
accident occurred, there were ladders elsewhere at the job
site. The First Department held that the trial court erred
in not awarding summary judgment to the defendants
dismissing the § 240(1) claim. The Court of Appeals
agreed, ruling that the worker’s choice not to use a “read-
ily available” ladder was the sole cause of his injury
under Blake.

A Difficult Reconciliation
Neither of these results may be justified under precedent
prior to Weininger and Blake. The operative facts in both



Cahill and Montgomery appear indistinguishable from
those in Zimmer and Gordon. Certainly the parallels
between Gordon and Montgomery are particularly strong
inasmuch as the scaffolding in Gordon was just as available
as the ladder in Montgomery. Again though, the Court, as
in Blake, failed to address specifically the prior precedent.

What is at work here? It appears that, without express-
ly saying so, the Court has changed its interpretation of
§ 240(1) in a fundamental way. If owners and contractors
truly bore ultimate responsibility for the placement and
operation of safety devices, as the Court indicated in the
past, how does one explain Blake? If it truly makes no
difference under § 240(1) that safety devices are available
elsewhere on a worksite if they are not provided specifi-
cally for the work being performed, as the Court indicat-
ed in Gordon, how does one explain Cahill? If the statutory
duty of owners or contractors encompasses the “flat and
unvarying” duty to erect a ladder for a worker’s specific
task, as the Court indicated in Zimmer, how does one
explain Montgomery?

The apparent answer is that the Court is no longer
interpreting the responsibility of owners and contractors
under § 240(1) in the same way it once did. It was, at one
time, the view of the Court that owners and contractors
could not discharge their duty under § 240(1) simply by
making a defect-free ladder available to a worker, and
that owners and contractors bore the further responsibil-
ity to ensure that the ladder was properly placed and
operated by the worker. However, under Blake and its
progeny it may fairly be said that the obligations of own-
ers and contractors do not extend beyond making defect-
free ladders available to workers. If a worker then choos-
es not to use the ladder, or neglects to operate or place it
properly, and is injured as a result, the worker is solely to
blame for his injuries and thus precluded from recovering
under the statute.

The Court has couched this change in terms of proxi-
mate cause. In reality, the change heralded by Weininger
and effected by Blake is no less than a reinterpretation of
the fundamental obligations of owners and contractors
under § 240(1). It is only because of that reinterpretation,
which significantly narrows the scope of the statutory
obligation, that the Court could rule in Cahill and
Montgomery that the plaintiffs were solely to blame for
their injuries.

Litigation under the Scaffold Law has entered a
brave new world. For years, plaintiffs have benefited
from an expansive interpretation of the statute. It is
now clear that “the pendulum has swung back in the
defendants’ direction.”36 |

1. 1N.Y.3d 280, 771 N.Y.S.2d 484 (Dec. 23, 2003).
2. Id.at283.

3. Gordon v. E. Ry. Supply, 82 N.Y.2d 555, 559, 606 N.Y.S.2d 127 (1993), aff g 181
A.D.2d 990, 991, 581 N.Y.S.2d 498 (4th Dep’t 1992).

4. Rocovich v. Consol. Edison Co., 78 N.Y.2d 509, 513, 577 N.Y.S.2d 219 (1991).
5. 66 N.Y.2d 452, 461, 497 N.Y.S.2d 880 (1985).

6. 46 N.Y.2d 132, 412 N.Y.S.2d 863 (1978) (worker personally selected and
placed the ladder and he alone failed to secure it against slippage).

7. Klein v. City of New York, 89 N.Y.2d 833, 652 N.Y.S.2d 723 (1996) (owner
liable for worker’s placement of ladder on a floor, which the worker conceded
could have been slippery due to an earlier accident); Bland, 66 N.Y.2d at 457
(owner liable for misplacement of a ladder, which the worker himself had
placed).

8.  Zimmer v. Chemung County Performing Arts, 65 N.Y.2d 513, 519, 493
N.Y.S.2d 102, reargument denied, 65 N.Y.2d 1054, 494 N.Y.S.2d 1033 (1985).

9. Id.at519.
10. Gordon, 82 N.Y.2d at 561.
11. Haimes, 46 N.Y.2d at 137.

12. See Ross v. Curtis-Palmer Hydro-Elec. Co., 81 N.Y.2d 494, 501, 601 N.Y.S.2d 49
(1993); Rocovich, 78 N.Y.2d at 513.

13. See Jastrzebski v. N. Shore Sch. Dist., 88 N.Y.2d 946, 647 N.Y.S.2d 708 (1996),
aff'g on opinion below 223 A.D.2d 667, 637 N.Y.5.2d 439 (2d Dep’t); Hagins v.
State, 81 N.Y.2d 921, 597 N.Y.S.2d 651 (1993).

14. 82 N.Y.2d 555.

15. Gordon, 181 A.D.2d at 991.
16. Id. at 991-92.

17. Gordon, 82 N.Y.2d at 563.

18. 91 N.Y.2d 958, 672 N.Y.S.2d 840, reargqument denied, 92 N.Y.2d 875, 677
N.Y.S.2d 777 (1998).

19. Id. at 960.

20. A close examination of the record in Weininger reveals that the decision
was not, in fact, a radical break from precedent. There was evidence that the
accident was caused by a deliberate misuse of an A-frame ladder. The properly
functioning ladder apparently collapsed when the worker stood “on the cross-
bars of the back side of the ladder, rather than on the steps,” Michael P.
Mezzacappa & Stephanie B. Gitnik, Court of Appeals Ruling Significantly Affects
Labor Law Cases, N.Y.L.J., Mar. 11, 2004, col. 4; see Secord v. Willow Ridge Stables,
179 Misc. 2d 366, 370-71, 684 N.Y.S.2d 867 (Sup. Ct., Monroe Co. 1999).

21. Blake, 1 N.Y.3d at 286.
22, Id.

23. Id. at 289.

24. Id. at 290.

25. Id. at 292. In fact, the jury in Bland returned its verdict in favor of the plain-
tiff based on a specific finding that the ladder had been placed improperly, and
the evidence in Bland was that the plaintiff himself had positioned the ladder.
Gordon, 66 N.Y.2d at 457.

26. Blake, 1 N.Y.3d at 284.
27. Id. at 291.

28. Id. at292.

29. Id.

30. Robinson v. City of New York, 4 Misc. 3d 542, 547, 779 N.Y.S.2d 757 (Sup. Ct.,
Bronx Co. 2004).

31. 5 A.D.3d 365, 773 N.Y.5.2d 84 (2d Dep't), appeal denied, 2 N.Y.3d 705, 780
N.Y.S.2d 310 (2004).

32. Cahill v. Triborough Bridge & Tunnel Auth., 4 N.Y.3d 35, 790 N.Y.S.2d 74
(2004).

33. Montgomery v. Fed. Express Corp., 4 N.Y.3d 805, 795 N.Y.S.2d 490 (2005).
34. Cahill, 4 N.Y.3d at 38.
35. Montgomery, 4 N.Y.3d at 806.

36. Michael Steinberg, Latest on Scaffold Law Liability, The Daily Record, Mar.
31,2005, at 1.

Journal | October 2005 | 33



COMPUTERS & THE LAW

LY =

] i_lﬁi = |_ —
= #ﬂ,c. ~
;?} 1{|_L 'r-"

N=T LN B N
-~ "‘-.: Y
r o T'r..
-y 1 £
: _— I.'J_ o’
— = 4

he U.S. Supreme Court held
I online file-sharing services
Grokster and StreamCast may
be responsible for contributory copy-
right infringement liability if they
induce others to engage in copyright
infringement using their software.l
The Ninth Circuit Court of Appeals
had dismissed the case on summary
judgment grounds, based on the prior
Supreme Court ruling of Sony Corp. of
America v. Universal City Studios, Inc.?
The Supreme Court vacated the Ninth
Circuit’s dismissal finding the Grokster
case to be significantly different from
Sony, and that reliance on Sony was
error. The Court noted Sony dealt with
a claim of liability based solely on dis-
tributing a product with both lawful
and unlawful uses, while in Grokster,
evidence of the defendants” words and
deeds goes beyond distribution, and
shows an intent to cause, and profit
from, third-party acts of copyright
infringement.3
In Grokster, the defendant compa-
nies distributed free “file sharing” soft-
ware that allows computer users to
share electronic files through peer-to-
peer networks in which computers
communicate directly with each other,
rather than through central servers.
The networks formed through such
software can be used to share any type
of digital file; however, in this case, the
software was mostly used to share
copyrighted music and video files
without authorization. A group of
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Enabling Copyright

Infringement

movie studios and other copyright
holders led by Metro-Goldwyn-Mayer
Studios, Inc. (MGM) sought damages
against the defendants, alleging they
knowingly and intentionally distrib-
uted their software to enable users to
infringe copyrighted works in viola-
tion of the Copyright Act.

The district court, while acknowl-
edging that defendants’ users had
directly infringed MGM’s copyrights,
granted summary judgment to the
defendants as to liability arising from
distribution of the software. The Ninth
Circuit affirmed dismissal of the claims
against the defendants, reading the
Sony decision to hold that

the distribution of a commercial

product capable of substantial

non-infringing uses could not give
rise to contributory liability for
infringement, unless the distribu-
tor had actual knowledge of specif-

ic instances of infringement, and

failed to act on that knowledge.

The Ninth Circuit held that the
defendants were not liable because the
software was capable of substantial
non-infringing uses, and the defen-
dants had no actual knowledge of
infringement. The court also found
that the defendants did not materially
contribute to the users’ infringement
because users search for, retrieve, and
store the infringing files with no
involvement by the defendants.
Finally, the Ninth Circuit held that
there could be no liability under a

vicarious infringement theory because
the defendants did not monitor or con-
trol the software’s use.

The U.S. Supreme Court vacated,
finding that the Ninth Circuit’s deci-
sion rested on an erroneous under-
standing of Sony.> The Supreme Court
held that

one who distributes a device with
the object of promoting its use to
infringe copyright, as shown by
clear expression or other affirma-
tive steps taken to foster infringe-
ment, [going beyond mere distribu-
tion with knowledge of third-party
action,] is liable for the resulting
acts of infringement by third par-
ties using the device, regardless of
the device’s lawful uses.6

The Supreme Court noted that its
prior precedent-setting decision, Sony,
addressed whether secondary liability
for infringement can arise from the
mere distribution of a commercial
product. In Sony, the plaintiffs claimed
the manufacturers of videocassette
recorders (VCRs) were contributorily
liable for the infringement that
occurred when VCR owners taped
copyrighted programs. However, the
VCR’s principal use was “time-shift-
ing,” the taping of a program for later
viewing at a more convenient time,
which the Court found to be a fair,
non-infringing use. Furthermore, there
was no evidence in Sony that the man-
ufacturers took any active steps to
increase profits from any infringing



conduct. In Sony, the Court found that
the only conceivable basis for liability
was on a theory of contributory
infringement through distribution of a
product and, because the VCR was
“capable of commercially significant
non-infringing uses,” the Court held
that the manufacturers were not liable.

However, the Supreme Court held
that the Ninth Circuit was in error rely-
ing on Sony because Sony did not dis-
place other secondary liability theories,
and nothing in Sony required courts to
ignore evidence of intent to promote
infringement.” Where there is evidence
of active steps taken to encourage
direct infringement, such as advertis-
ing an infringing use or instructing
how to engage in infringing conduct,
such steps show an affirmative intent
that the product be used to infringe,
and overcome, the law’s reluctance to
find liability when a defendant merely
sells a commercial product suitable for
some lawful use.

The Supreme Court found that the
defendants’ unlawful objective was
unmistakable, and thus they could be
liable for contributory copyright
infringement.8 The Court noted that
there was proof elicited showing
defendants specifically attempting to
satisfy a known source of demand for
copyright infringement, namely the
market comprising former Napster
users.? The defendants’ efforts and
intent to supply services to former
Napster users indicates an intent to
induce infringement. The Court also
pointed to the defendants’ failure to
attempt to develop filtering tools or
other mechanisms to diminish the
infringing activity of those using their
software.10

Finally, the Court noted that the
defendants profited from infringing
uses of its software, as they made
money selling advertising space, and
most use involved copyright infringe-
ment. The Supreme Court acknowl-
edged that the software involved has
the ability to transfer non-infringing
files, such as works that are in the pub-
lic domain, and that users could even
download the legal briefs in this case.1!

However, the Court noted that the
popularity of such non-infringing use
was not quantified, and that approxi-
mately 90% of the files available for
download were, in fact, copyrighted
works.12 The Court found that the evi-
dence in this case was different from
Sony — because the defendants” words
and deeds went beyond distribution —
and could show an intent to cause and
profit from third-party acts of copyright
infringement.!3 If liability was to be
found against the defendants for
inducement of infringement, it would
not be on the basis of a presumptive or
imputed fault merely because the defen-
dants produced the software, but rather
from their illegal objective, established
by their own statements and actions.
The Court, in vacating the Ninth
Circuit decision, remanded the case to
the district court for reconsideration of
MGM’s motion for summary judg-
ment and possible further proceed-
ings. It is possible that, in light of the
fairly strong directive from the
Supreme Court, the district court

could rule in favor of MGM’s motion.
If the district court finds that there is
an issue of fact to be determined
regarding inducement of infringe-
ment, the case will proceed to trial on
that issue. While the decision is not
likely to halt the use and proliferation
of file-sharing software and services, it
does make it more difficult for such
services to operate legally and perhaps
will encourage such services to devel-
op and promote non-infringing uses of
their technology. u

. Metro-Goldwyn-Mayer Studios Inc. v. Grokster,
TD., __U.S. __, 2005 WL1499402 (June 27, 2005).

1
L

2. 464 U.S. 417 (1984).

3. Grokster, LTD., 2005 WL1499402, at *16.
4. Id. at*s.

5. Id.at*12.

6. Id. at*13, pp. 10-24.

7

. Sony Corp. of Am. v. Universal City Studios, Inc.,
464 U.S. 417, 439 (1984).

8. Grokster, LTD., 2005 WL1499402, at *16 (dis-
cussing IIIB).

9. Id.at*15,IIIA.

10. Id. at *14, IIIA.

11. Grokster, LTD., 2005 WL1499402, at *5, IA.
12. Id. at*11.

13. Id. at *16.
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Class Warfare

Aggregating and Prosecuting Consumer Claims

as Class Actions — Part Il

By Thomas A. Dickerson

State consumer class actions,! we review the assertion

of statutory causes of action alleging violations of
General Business Law §§ 340 (Donnelly Act), 349 (decep-
tive business practices) and 350 (false advertising), the
Telephone Consumer Protection Act, the Public Health
Law, Civil Rights Law § 51, Real Property Law § 274, and
statutes governing tenant security deposits and no-fault
insurance.

In addition, consumer class actions brought in New
York state courts may be removed to federal district court
or may be stayed or dismissed because of the application
of mandatory arbitration agreements that may prohibit
the use of the class action device, even within the context
of class-wide arbitration. And last, settlements of con-
sumer class actions based upon the distribution of
coupons and other non-cash benefits to class members
may be appropriate if carefully designed.

In this second part of our examination of New York

Statutory Theories of Liability

There are a variety of consumer protection statutes that
have been asserted in CPLR Article 9 consumer class
actions. Among them are the following:

36 | Journal | October 2005

General Business Law §§ 349, 350: The most popular
consumer protection statute is General Business Law
(GBL) § 349. As we discussed,? GBL § 349 is a statutory
complement to or substitute for a common-law fraud
claim. The statute covers a broad and growing spectrum
of goods and services “appl[ying] to virtually all econom-
ic activity”3 and is broader than common law fraud (no
proof of reliance or scienter? required, but must prove
causation®) and “encompasses a significantly wider range
of deceptive business practices than were ever previously
condemned by decisional law.”®

The courts have been willing to certify GBL § 349
(deceptive business practices) and § 350 (false advertis-
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ing?) claims. For example, in 2004, GBL § 349 class actions
were certified involving so-called “fat fingers” telephone
service,8 overpayments for title insurance,® obstructed
views of a Michael Jackson concert,!0 hair loss product
misrepresented as having no known side effects,!! and
failure to honor a Qualcomm 2700 $50 rebate program.!2
Usually, but not always,!3 these are limited to a class of
New York residents upon whom the deceptive act was
performed in New York State.14

The deceptive acts must be consumer oriented!®> and
based upon uniform printed misrepresentations!6 or uni-
form omissions of material fact!” or a common course of
conduct.18 Although section 901(b) of the Civil Practice
Law and Rules prohibits a class action seeking a mini-
mum recovery or treble damages, such damages may be
waived in a GBL § 349 class action! as long as class mem-
bers are notified and given a chance to opt out.20

GBL § 340 claims alleging a violation of the Donnelly
Act, New York’s antitrust statute, have, generally, not
been certified?! on the grounds that the treble damages
provision constitutes a penalty and is prohibited by
CPLR 901(b).

Telephone Consumer Protection Act (TCPA) claims
may be uncertifiable as well because some courts have
held that the $500 minimum damages and the TCPA tre-
ble damages provision constitute penalties which are also
prohibited by CPLR 901(b).22

Public Health Law (PHL) claims under § 2801-d,
involving the mistreatment of residents of residential
care facilities, are certifiable?3 and claims involving over-
charges for hospital medical records may be certifiable
under PHL § 18(2)(e).2*

Tenant security deposit claims may be certifiable?> as
long as they involve uniform misconduct by landlords in
failing to properly handle security deposits.

requiring aggrieved consumers to arbitrate their com-
plaints®! instead of bringing lawsuits (particularly class
actions).32 The language in such an agreement seeks to
extinguish any rights customers may have to litigate a
claim before a court of law. The U.S. Supreme Court33 has
addressed the enforceability of contractual provisions
requiring mandatory arbitration, including who decides
arbitrability and the application of class procedures: the
court or the arbitrator.34 New York State courts have, gen-
erally, enforced arbitration agreements, including those
prohibiting class actions.3>

Class-Wide Arbitration

Mandatory arbitration agreements are considered to
be a viable means by which to counteract class actions
because some courts may view these two procedural
devices, arbitration and the class action, as competing
and contradictory. In fact, arbitration and the class action
device are complementary and seek greater efficiencies
than otherwise would be available to individual litigants.
Class-wide arbitration should be encouraged and can
enhance the overall effectiveness of arbitration proceed-
ings.3¢ Class-wide arbitration and the enforceability of
contractual clauses prohibiting class actions and class-wide
arbitration have been considered by federal and New York
state courts.3” Permitting class actions to be litigated with-
in the context of arbitration proceedings is appropriate.38

Removal to Federal Court

Defendants may remove a consumer class action brought
in the New York state courts to a federal district court.?
Class plaintiffs may seek to remand on the grounds that
class member damages do not meet the jurisdictional
amount in controversy or a federal claim is not set forth
in the complaint* or is not based upon the citizenship of

Class-wide arbitration should be encouraged and can enhance

the overall effectiveness of arbitration proceedings.

Privacy claims are certifiable based upon a violation of
Civil Rights Law § 5126 or common law theories such as
breach of fiduciary duty.2”

No-fault insurance coverage claims are certifiable,
especially, when the class action seeks to enforce a deci-
sion on the merits in a non-class action.?8

Real Property Law § 274 claims may be certifiable,
such as those involving fax fees, quote fees and satisfac-
tion fees,?? and recording and fax fees.30

Mandatory Arbitration Agreements and Class Actions
Manufacturers and sellers of goods and services have
with increasing frequency used contracts with clauses

the real parties in interest.#! As a general rule federal
courts do not permit the aggregation of the claims of indi-
vidual class members# and, hence, remand may be
appropriate. However, some federal district courts have
permitted, for jurisdictional purposes, the aggregation of
statutory damages® or punitive damages** or attorneys
fees® or the value of injunctive relief4¢ or the value of dis-
gorgement damages.#” Defendants may also seek to
remove to federal court, relying upon supplemental juris-
diction pursuant to 28 U.S.C. § 1367. With respect to meet-
ing the jurisdictional amount in controversy some courts
have held that 28 U.S.C. § 1367 requires only that the class
representative’s claim meet the amount in controversy.48
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Class Action Fairness Act of 2005
Defendants may also seek removal based upon the
recently enacted federal Class Action Fairness Act of
20054 (CAFA). The CAFA is meant, in part, to curb per-
ceived abuses® in consumer class actions often brought
in state courts such as “disproportionately large fees
received by plaintiffs’ lawyers, with class members left
with coupons and other awards of little or no value.”5!
The CAFA grants (federal) district courts original jurisdic-
tion of any civil action in which the matter in controversy
exceeds $5 million, exclusive of interests and costs, and
that is between citizens of different states, or citizens of a
state and foreign state or its citizens or subjects.52

Upon removal the federal court may>3 “decline to
exercise jurisdiction over a class in which more than
one-third but less than two-thirds of the members of the
proposed plaintiff classes in the aggregate and the
primary defendants are citizens of the State in which the
action was originally filed, based on consideration of
‘several factors.””>* The extent to which the CAFA may
impact upon CPLR Article 9 consumer class actions
remains to be seen.

Coupon Settlements

Consumer class actions often result in settlements where-
in class members receive coupons or certificates for the
purchase of defendants” products or services.> Such set-
tlements have been criticized as, primarily, benefiting
class attorneys at the expense of class members.

The stark reality of coupon settlements is that they
may only benefit the attorneys representing the class,
who are paid in cash, and the defendants who are
relying on a coupon design and redemption process
which guarantees that very few coupons will ever
be redeemed. The telltale sign of this lawyer’s “bar-
gain” is that very few coupon settlement agreements
provide for coupon tracking or promise to continue
issuing coupons until a specific dollar amount is
redeemed. . . . Low coupon redemption rates make a
mockery of the concept that class members should
receive value for settling their claims.56

The CAFA seeks to address such abuses.>”

Coupon settlements are useful, however, and may be
appropriate if designed properly to maximize class bene-
fit.58 The features of acceptable coupon settlements
include (1) coupons must be redeemable in cash>® often
with the creation of a clearinghouse® to help sellers find
buyers, (2) anti-stacking provisions preventing use of two
or more coupons together should be rejected,®! (3) the
court should require the parties to track coupon redemp-
tions and make timely reports to the court until the cash
value of the settlement has been reached, %2 (4) coupons
should be redeemable over a reasonable time period,®3
(5) if class member identity is unknown, cy pres tech-
niques should be used®* and (6) attorneys fees should be
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based on claims made® or class counsel should be paid,
in whole or in part, in the very same coupons given to
class members.66

Conclusion

New York courts are generally receptive to consumer
class actions involving misrepresented or defective goods
and services and involving common law claims or viola-
tions of consumer protection statutes. |

1. For more on New York State class actions see Dickerson, Class Actions: The
Law of 50 States, Law Journal Press, New York, 1988-2005; see also Justice
Dickerson’s 2005 revision of Article 9 of Weinstein, Korn & Miller’s New York
Civil Practice, LexisNexis, 2005.

2. Dickerson, New York Consumers Enjoy Statutory Protections Under Both State
and Federal Statutes, N.Y. St. B.J., Sept. 2004, p. 10.

3. Karlin v. IVF Am., Inc., 93 N.Y.2d 282, 690 N.Y.S.2d 495 (1999).

4. Gaidon v. Guardian Life Ins. Co., 96 N.Y.2d 201, 727 N.Y.S.2d 30 (2001);
Stutman v. Chem. Bank, 95 N.Y.2d 24, 29, 709 N.Y.S.2d 892 (2000); Oswego
Laborers” Local 214 Pension Fund v. Marine Midland Bank, NA, 85 N.Y.2d 20, 25,
647 N.Y.S.2d 741 (1995); Anonymous v. CVS Corp., 293 A.D.2d 285, 739 N.Y.S.2d
565 (1st Dep’t 2002) (class certification granted); Broder v. MBNA Corp., 281
A.D.2d 369, 722 N.Y.S.2d 524 (1st Dep’t 2001) (certification granted to GBL § 349
claim); In re Coordinated Title Ins. Cases, 2 Misc. 3d 1007(A), 784 N.Y.S.2d 919
(Table) (Sup. Ct., Nassau Co. 2004) (“The Court of Appeals has held that
reliance and scienter are not elements of a [GBL § 349] claim”).

5. Emilio v. Robison Oil Corp., 15 A.D.3d 609, 790 N.Y.S.2d 535 (2d Dep’t 2005)
(“Assuming arguendo that a violation of General Obligations Law § 5-903 can
qualify as a deceptive trade practice, there is no nexus between this violation
and the damages claimed by the plaintiff for himself and any member of the
class”); Solomon v. Bell Atl. Corp., 9 A.D.3d 49, 777 N.Y.S.2d 50 (1st Dep’t 2004)
(“Individual trials also would be required to determine damages based on the
extent of each plaintiff’s injuries”; certification denied); DeFilippo v. Mut. Life
Ins. Co., 13 A.D.3d 178, 787 N.Y.S.2d 11 (Ist Dep’t 2004) (class decertified
because a Court of Appeals decision (Goshen v. Mut. Life Ins. Co., 98 N.Y.2d 314,
746 N.Y.S.2d 858 (2002)) which held that “the deceptive acts or practices under
GBL § 349 ‘[are] not the mere invention of a scheme or marketing strategy, but
the actual misrepresentation or omission to a consumer” eliminated any doubt
[such claims] would require individualized inquiries into the conduct of defen-
dants’ sales agents with respect to each individual purchaser”); Hazelhurst v.
Brita Prods. Co., 295 A.D.2d 240, 744 N.Y.S.2d 31 (Ist Dep’t 2002) (certification
denied); Ho v. Visa USA, Inc., 3 Misc. 3d 1105(A), 787 N.Y.S.2d 677 (Table) (Sup.
Ct., N.Y. Co. 2004) (class certification not appropriate; GBL §§ 349, 350 claims
dismissed as too remote), aff'd, 16 A.D.3d 256, 793 N.Y.S.2d 8 (1st Dep’t 2005).

6. Gaidon v. Guardian Life Ins. Co., 96 N.Y.2d 201, 727 N.Y.S.2d 30 (2001).

7. Colbert v. Rank Am., Inc., 295 A.D.2d 300, 743 N.Y.S.2d 150 (2d Dep’t 2002)
(GBL § 349 claim sustained; GBL § 350 claim dismissed); Colbert v. Rank Am.,
Inc., 295 A.D.2d 302, 742 N.Y.S.2d 905 (2d Dep’t 2002) (motion to decertify
denied); People v. Lipsitz, 174 Misc. 2d 571, 582-83, 663 N.Y.S.2d 468 (Sup. Ct.,
N.Y. Co. 1997) (“the mere falsity of the advertising content is sufficient as a
basis for the false advertising charge”).

8. Drizinv. Sprint Corp., 12 A.D.3d 245, 785 N.Y.S.2d 428 (1st Dep’t 2004) (class
of telephone users charged defendants with fraud and violation of GBL § 349
by maintaining “numerous toll-free call service numbers that were nearly iden-
tical (except for one digit) to the toll-free numbers of competing long distance
telephone service providers . . . ‘fat fingers” business . . . customers allegedly
unaware that they were being routed through a different long distance
provider, ended up being charged rates far in excess of what they would have
paid to their intended providers”; class certification granted but limited to
New York State residents); Drizin v. Sprint Corp., 7 Misc. 3d 1018(A) (Sup. Ct.,
N.Y. Co. 2005) (notice by publication and direct mail “by including the notice
within the telephone bill . . . or by separate mailing via U.S. mail” approved).

9. In re Coordinated Title Ins. Cases, 2 Misc. 3d 1007(A), 784 N.Y.S.2d 919 (Sup.
Ct., Nassau Co. 2004) (classes of home buyers charged title insurance compa-
nies with fraud, unjust enrichment and violation of GBL § 349 by failing to

CONTINUED ON PAGE 40



From the NYSBA Bookstore

Depositions

Practice and Procedure in Federal
and New York State Courts

“This book will save any litigator time, money, and above “This book is an invaluable resource for any attorney
all: stress. A smart, sensible, authoritative explanation of starting out on his or her own, or the seasoned practitioner,
how to get to a deposition, what to take away, and how to who will find it an enormously useful tool as a quick refresher
use the evidence you've collected through motion practice or guide through the State and federal discovery processes.”
and trial. . . . Do not e?ttend another deﬂposﬁ:on—or dispatch Lauren J. Wachtler, Esq.
another associate—without reading it. Montclare & Wachtler
Raymond J. Dowd, Esq. New York City

Dowd & Marotta LLC
New York City

Authors
DEPOSITI uHE Honorable Harold Baer, Jr.
e R District Court Judge

aac Hew Yon CounT: Southern District of New York

Robert C. Meade, Jr., Esq.
Director, Commercial Division
New York State Supreme Court

The authors, a United States District Judge for the Southern
District of New York and the chief attorney clerk and
director for the New York State Supreme Court, Commercial
Division, New York County, incorporate their wealth of
knowledge and experience into valuable practical guidance
for conducting depositions.

This publication details deposition rules and procedures and
highlights the differences between federal and state practice
in New York. Topics include pre-trial discovery schedules,
Book Prices rules regarding number and recording method of depositions,
2005 o PN: 4074 » approx. 450 pp., appropriate andlinappropriate ;onduct at depositions,
objections, motions for protective orders, orders to compel
and sanctions and others.

softbound

S R The book also contains over 40 forms used in federal and

$65/Non-member state deposition practice, which makes this a very practical
and informative publication.

Get the Information Edge _
I

New YORK STATE BAR ASSOCIATION T
1.800.582.2452  www.nysba.org/pubs  Mention Code: CL2575




CONTINUED FROM PAGE 38
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tive monopolistic business practices, including entering into secret
agreements with computer manufacturers and distributors to
inhibit competition and technological development, and creating
an “applications barrier” in its Windows software that, unbe-
knownst to consumers, rejected competitors” Intel-compatible PC
operating systems, and that such practices resulted in artificially
inflated prices for defendant’s products and denial on consumer
access to competitors” innovations, services and products.
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contrary”); Russo & Dubin v. Allied Maint. Corp., 95 Misc. 2d 344, 407 N.Y.S.2d
617 (Sup. Ct., N.Y. Co. 1978) (“even if plaintiff’s contention that they are bring-
ing this action for single damages were accepted and such an action was per-
mitted, this action could nevertheless not proceed as a class action. Plaintiffs
cannot be considered adequate class representatives since by demanding mem-
bers of the class to waive their right to treble damages, they cannot be said to
fairly and adequately protect the interest of the class”); Blumenthal v. ASTA,
N.Y.LJ., July 8, 1977, p. 5, col. 1 (N.Y. Sup.) (certification denied).

22. In Ganci v. Cape Canaveral Tour and Travel, Inc., 4 Misc. 3d 1003(A) (Sup. Ct.,
Kings Co. 2004) and Giovanniello v. Hispanic Media Group USA, Inc., 4 Misc. 3d
440, 780 N.Y.S.2d 720 (Sup. Ct., Nassau Co. 2004) classes of consumers who
received unsolicited telephone calls or commercial faxes claimed violations of
the federal Telephone Consumer Protection Act (TCPA). In denying class certi-
fication the courts relied upon CPLR 901(b). “The TCPA statute does not specif-
ically provide for a class action to collect the $500 damages and said $500 dam-
ages is a “ penalty’ . . . or a ‘minimum measure of recovery’ . . . the allowance



of treble damages under the TCPA is punitive in nature and constitutes a penal-
ty.” See Rudgayzer v. LBS Commc’ns, Inc., 6 Misc. 3d 20, 789 N.Y.S.2d 601 (N.Y.
App. Term. 2004) (class action under TCPA prohibited by CPLR 901(b)).

23. In Fleming v. Barnswell Nursing Home, 309 A.D.2d 1132, 766 N.Y.S.2d 241 (3d
Dep’t 2003), the survivor of a deceased nursing home resident commenced a
mass tort class action against the nursing home and physician alleging medical
malpractice, negligence and a violation of PHL § 2801-d. Class certification was
denied for the negligence claims but granted for the PHL § 2801-d claims.

An action by residents of a residential health care facility for violat-
ing their rights or benefits created by statute . . . may be brought as
a class action if the prerequisites to class certification set forth in
CPLR article 9 are satisfied . . . violation of DOH rules affecting res-
idents predominate . . . [claims of] inadequate heat and inedible
food are typical.

24. Feder v. Staten Island Hosp., 304 A.D.2d 470, 758 N.Y.S.2d 314 (Ist Dep’t
2003) (patients claim overcharges for copies of medical records as violative of
PHL § 18(2)(e); certification denied).

25. Miller v. 14th St. Assocs., N.Y.L.J., May 29, 1985, p. 12, col. 1 (N.Y. Sup.), aff'd,
115 A.D.2d 1022, 495 N.Y.S.2d 879 (1st Dep’t 1985), motion for leave to appeal dis-
missed, 67 N.Y.2d 603, 500 N.Y.S5.2d 1025 (1986) (plaintiff class of two million
tenants sue defendant class of New York City landlords seeking higher interest
rates on security deposits; motion for summary judgment and dismissal of
class allegations denied).

26. Caesar v. Chem. Bank, 66 N.Y.2d 698, 496 N.Y.S.2d 418 (1985) (unauthorized
use of pictures of employees; certification granted).

27. Anonymous v. CVS Corp., 293 A.D.2d 285, 739 N.Y.S.2d 565 (1st Dep’t 2002)
(certification granted to privacy class action challenging the sale of confidential
and/or prescription information without prior notice); Smith v. Chase
Manhattan Bank USA, 293 A.D.2d 598, 741 N.Y.S.2d 100 (1st Dep’t 2002) (bank
customers challenge sale of their names, phone numbers and credit histories to
telemarketing firm in return for which Chase would receive “a commission [of
up to 24% of the sale] in the event that a product or service offered were pur-
chased”; complaint dismissed).

28. Gurnee v. Aetna Life & Cas. Co., 104 Misc. 2d 840, 428 N.Y.S.2d 992 (Sup. Ct.,
Erie Co.) (case dismissed), aff'd, 79 A.D.2d 860, 437 N.Y.S.2d 944 (4th Dep’t
1980), rev’d, 55 N.Y.2d 184, 448 N.Y.S.2d 145, cert. denied, 103 S. Ct. 83 (1982);
Gurnee v. Aetna Life & Cas. Co., N.Y.L.J., Nov. 28, 1983, p. 12, col. 4, aff'd, 101
A.D.2d 722, 477 N.Y.5.2d 956 (1st Dep’t 1984) (class certification granted; bilat-
eral class action of insureds against automobile liability insurance companies
over the coverage of no fault insurance).

29. In Dougherty v. North Fork Bank, 301 A.D.2d 491, 753 N.Y.S.2d 130 (2d Dep’t
2003) a class challenged a mortgagor’s imposition of “a $5 ‘Facsimile Fee,” a $25
‘Quote Fee’ and a $100 ‘Satisfaction Fee’ for the preparation of [a mortgage] sat-
isfaction”; summary judgment for plaintiffs on the facsimile fee and quote fee
as a violation of Real Property Law § 274-a(2)(a) and summary judgment to
defendant on the satisfaction fee).

30. In Trang v. HSBC Mortgage Corp., N.Y.L.]J., Apr. 17, 2002, p. 28, col. 3 (N.Y.
Sup.) and Negrin v. Norwest Mortgage, Inc., 293 A.D.2d 726, 741 N.Y.S.2d 287 (2d
Dep’t 2002) classes of mortgagors claimed that recording and fax fees violated
GBL § 349 and Real Property Law § 274-a. The court in Trang denied defen-
dant’s motion for summary judgment and set a hearing date for plaintiff’s class
certification motion. The court in Negrin reversed on class certification because
the lower court failed to determine if the plaintiff had standing to represent the
class and “to analyze whether the action meets the statutory prerequisites for
class action certification.”

31. See Sternlight & Jensen, Using Arbitration to Eliminate Consumer Class
Actions: Efficient Business Practice Or Unconscionable Abuse?, 67 Law & Contemp.
Probs., Winter/Spring 2004 Nos. 1 & 2, pp. 77-78:

Companies are increasingly drafting arbitration clauses worded to
prevent consumers from bringing class actions against them in
either litigation or arbitration. If one looks at the form contracts she
received regarding her credit card, cellular phone, land phone,
insurance policies, mortgage and so forth, most likely, the majority
of those contracts include arbitration clauses, and many of those
include prohibitions on class actions. Companies are seeking to use
these clauses to shield themselves from class action liability, either
in court or in arbitration . . . numerous courts have held that the
inclusion of a class action prohibition in an arbitration clause may
render that clause unconscionable [reviewing cases].

32. See, e.g., the following cases:

Third Circuit: Johnson v. West Suburban Bank, 225 E.3d 366 (3d Cir. 2000), cert.
denied, 531 S. Ct. 1145 (2001) (TILA).

Fourth Circuit: Snowden v. CheckPoint Check Cashing, 290 F.3d 631 (4th Cir. 2002)
(no unconscionability).

Fifth Circuit: Carter v. Countrywide Credit Indus., Inc., 362 F.3d 294 (5th Cir. 2004)
(no unconscionability).

Sixth Circuit: Burden v. Check into Cash of Kentucky, 267 F.3d 483 (6th Cir. 2001).

Seventh Circuit: Caudle v. Am. Arbitration Ass'n, 2000 WL 1528950 (7th Cir.
2000).

Eighth Circuit: In re Piper Funds, Inc., 71 E3d 298 (8th Cir. 1995).

Ninth Circuit: Ting v. AT&T, 319 E3d 1126 (9th Cir.), cert. denied, 540 U.S. 811
(2003) (unconscionable).

Eleventh Circuit: Bowen v. First Family Fin. Servs., Inc., 233 E3d 1331 (11th Cir.
2000).

See Hickok, Arbitration Clauses and Class-Wide Adjudication, 26 C.A.R. 307
(2005) (Estreicher & Bennett, Using Express No-Class Action Provisions to Halt
Class-Claims, N.Y.L.J., June 10, 2005, p. 3 (“Similarly, most federal courts agree
that the inclusion of a class action prohibition in an arbitration clause does not
render that clause or the arbitration agreement unenforceable”)).

33. Green Tree Fin. Corp. v. Bazzle, 539 U.S. 444 (2003) (class-wide arbitration
permissible unless expressly prohibited in arbitration agreement; remand for
arbitrator’s decision on whether class action procedures are available); Green
Tree Fin. Corp. v. Randolph, 531 U.S. 79 (2000) (arbitration clause which is silent
on fees and costs is insufficient to render agreement unreasonable); Shearson
Am. Express, Inc. v. McMahon, 482 U.S. 220 (1987).

34. Bazzle, 539 U.S. 444 (class-wide arbitration permissible unless expressly
prohibited in arbitration agreement; remand for arbitrator’s decision on
whether class action procedures are available); Pacificare Health Sys., Inc. v. Book,
538 U.S. 401 (2003) (arbitrator should decide whether treble damages are pro-
hibited by agreement’s limitation on recovery of punitive damages). See Pedcor
Mgmt. Co. v. Nations Personnel of Texas, 2003 WL 21927036 (5th Cir. 2003) (“we
hold today that [following Bazzle] . . . arbitrators should decide whether class
arbitration is available or forbidden”).

35. See, e.g., Tsadilas v. Providian Bank, 2004 WL 2903518 (1st Dep’t 2004) (arbi-
tration provision in a credit card agreement enforced “even though it waives
plaintiff’s right to bring a class action,” claim of exposure to “potentially high
arbitration fees [as] premature”; credit card agreement as a whole was not
unconscionable” because plaintiff had the opportunity to opt out without any
adverse consequences”); Brown & Williamson v. Chesley, 7 A.D.3d 368, 372, 777
N.Y.S.2d 82 (1st Dep’t 2004) (“Consistent with the public policy favoring arbi-
tration, the grounds for vacating an arbitration award are narrowly circum-
scribed by statute”), rev’g 194 Misc. 2d 540, 749 N.Y.S.2d 842 (Sup. Ct., N.Y. Co.
2002) (trial court vacated an arbitrator’s award of $1.3 billion of which $625
million was to be paid to New York attorneys in the tobacco cases); Ranieri v.
Bell Atl. Mobile, 304 A.D.2d 353, 354, 759 N.Y.S.2d 448 (1st Dep’t 2003) (class
action stayed pending arbitration: “Given the strong public policy favoring
arbitration, and the absence of a commensurate policy favoring class actions,
we are in accord with authorities holding that a contractual proscription
against class actions . . . is neither unconscionable nor violative of public poli-
cy” (citations omitted)); In re Application of Correction Officers Benevolent Ass'n,
276 A.D.2d 394, 715 N.Y.S.2d 387 (1st Dep’t 2000) (parties agreed to class-wide
arbitration in interpreting a clause in collective bargaining agreement provid-
ing military leaves with pay); Brower v. Gateway 2000, Inc., 246 A.D.2d 246, 676
N.Y.S.2d 569 (1st Dep’t 1998) (arbitration and choice of law clause enforced;
arbitration before International Chamber of Commerce was, however, substan-
tively unconscionable); Hackel v. Abramowitz, 245 A.D.2d 124, 665 N.Y.S.2d 655
(1st Dep’t 1997) (although the issue as to the arbitrability of the controversy is
for the court, and not the arbitrator, to decide, a party who actively participat-
ed in the arbitration is deemed to have waived the right to so contend); Spector
v. Toys “R” Us, 2 Misc. 3d 1006(A), 784 N.Y.S.2d 924 (Sup. Ct., Nassau Co.), aff'd,
12 A.D.3d 358, 784 N.Y.5.2d 153 (2d Dep’t 2004) (motion to add credit card issu-
ing bank as necessary party denied; arbitration clause does not apply); Johnson
v. Chase Manhattan Bank, USA, N.A., 2 Misc. 3d 1003(A), 784 N.Y.S.2d 921 (Sup.
Ct., N.Y. Co. 2004) (class bound by unilaterally added mandatory arbitration
agreement and must submit to class arbitration pursuant to agreement and
Federal Arbitration Act); Rosenbaum v. Gateway, Inc., 4 Misc. 3d 128(A), 791
N.Y.S.2d 873 (N.Y. App. Term 2004) (arbitration clause in computer “Standard
Terms of Sale and Limited Warranty Agreement” enforced and small claims
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court case stayed); Flynn v. Labor Ready, Inc., 193 Misc. 2d 721, 751 N.Y.5.2d 722
(Sup. Ct., Kings Co. 2002) (class of employees challenge propriety of “receiving
their wages by . . . cash voucher” which could only be cashed by using the
employer’s cash dispensing machine and paying as much as $1.99 per transac-
tion; action stayed and enforced arbitration clause after employer agreed to pay
some of the costs of arbitration); Berger v. E Trade Group, Inc., 2000 WL 360092
(N.Y. Sup. 2000) (misrepresentations by online broker “in its advertising and
marketing materials, knowingly exaggerated the sophistication of its technolo-
gy and its capacity to handle its customers’ transactions”; arbitration agree-
ment enforced); Hayes v. County Bank, 185 Misc. 2d 414, 713 N.Y.S.2d 267 (Sup.
Ct., N.Y. Co. 2000) (unconscionable “payday” loans; motion to dismiss and
enforce arbitration clause denied pending discovery on unconscionability);
Carnegie v. H & R Block, Inc., 180 Misc. 2d 67, 687 N.Y.S.2d 528 (Sup. Ct., N.Y.
Co. 1999) (after trial court certified class, defendant tried to reduce class size by
having some class members sign forms containing retroactive arbitration claus-
es waiving participation in class actions), modified, 269 A.D.2d 145, 703 N.Y.S.2d
27 (1st Dep’t 2000) (class certification denied).

36. See Hickok, Arbitration Clauses and Class-Wide Adjudication, 26 C.A.R. 307
(2005).

37. See, e.g., the following cases:

Supreme Court: Bazzle, 539 U.S. 444 (class-wide arbitration permissible unless
expressly prohibited in arbitration agreement; remand for arbitrator’s decision
on whether class action procedures are available).

Second Circuit: Howard v. Klynveld Peat Marwick Goerdeler, 977 F. Supp. 654
(S.D.N.Y. 1997) (class-wide arbitration barred unless provided for in agree-
ment).

New York: In re Application of Correction Officers Benevolent Ass'n, 276 A.D.2d
394 (parties agreed to class-wide arbitration in interpreting a clause in collec-
tive bargaining agreement providing military leaves with pay); Harris v.
Shearson Hayden Stone, Inc., 82 A.D.2d 87,441 N.Y.S.2d 70 (1st Dep’t 1981) (arbi-
tration agreement enforced; class-wide arbitration not appropriate).

38. Johnson v. Chase Manhattan Bank, USA, N.A., 2 Misc. 3d 1003(A), 784
N.Y.S.2d 921 (Sup. Ct., N.Y. Co. 2004) (class bound by unilaterally added
mandatory arbitration agreement and must submit to class arbitration pur-
suant to agreement and Federal Arbitration Act).

39. See, e.g., the following cases:

Second Circuit: Farr v. Gonzo Corp., 212 F. Supp. 2d 199 (S.D.N.Y. 2001).

New York: Kenevan v. Empire Blue Cross & Blue Shield, 248 A.D.2d 42, 677
N.Y.S.2d 560 (1st Dep’t 1998) (class action removed to federal court, certified
and remanded to state court after dismissal of ERISA claims; summary judg-
ment granted and $3 million awarded to class).

40. See, e.g., Tremblay v. Phillip Morris, Inc., 231 E. Supp. 2d 41 (D.N.H. 2002)
(smokers class action not removable under federal official removal statute).
41. See, e.g., Garbie v. Chrylser Corp., 8 F. Supp. 2d 814 (N.D. IIl. 1998) (citizen-
ship of real parties in interest must be considered on remand motion).

42. See, e.g., Zahn v. Int'l Paper Co., 414 U.S. 291 (1973); Snyder v. Harris, 392 U.S.
332 (1969).

43. See, e.g., Werwinski v. Ford Motor Co., 286 E.3d 611 (3d Cir. 2002) (trebled
statutory compensatory damages aggregated); contra Biggerstaff v. Voice Power
Telecomm., Inc., 221 F. Supp. 2d 652 (D.S.C. 2002) (individual damages under
TCPA may not be aggregated).

44. See, e.g., Hutchins v. Progressive Paloverde Ins. Co., 211 F. Supp. 2d 788 (S.D.
Va. 2002) (punitive damages may be aggregated); contra Gilman v. BHC Sec.,
Inc., 104 F.3d 1418 (2d Cir. 1997) (punitive damages may not be aggregated).
45. See, e.g., Grant v. Chevron Phillips Chem. Co., 309 E3d 864 (5th Cir. 2002)
(attorneys fees may be aggregated); contra Ratliff v. Sears Roebuck & Co., 911 F.
Supp. 177 (E.D.N.C. 1995) (attorneys fees may not be aggregated).

46. See, e.g., In re Microsoft Corp. Antitrust Litig., 127 F. Supp. 2d 702 (D. Me.
2001); contra Leonard v. Enterprise Rent A Car, 279 F.3d 967 (11th Cir. 2002).

47. See, e.g., McCarty v. Amoco Pipeline Co., 595 F.2d 389 (7th Cir. 1979); contra
Colon v. Rent-A-Center, Inc., 13 F. Supp. 2d 553 (5.D.N.Y. 1998) (compliance costs
may not be aggregated).

48. See, e.g., Olden v. LaFarge Corp., 203 ER.D. 254 (E.D. Mich. 2001); contra In re
Life USA Holding, Inc. Ins. Litig., 242 F.3d 136 (3d Cir. 2001).

49. See Weinstein, Korn & Miller, New York Civil Practice, § 901.10[3].
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50. See Vairo, Class Action Fairness Act of 2005, LexisNexis 2005 at
p. CAFA-4-5.

Defendants have long complained about the economic pressure
that class actions place on them. Consumer class actions, in which
individual damages may be minimal but in the aggregate huge,
have been of particular concern. . . . Compounding the problem for
defendants, these cases often were brought in so-called “judicial
hellholes” where certain judges were known to certify classes and
then award substantial damages and attorney’s fees. . . . One solu-
tion is to give defendants a free pass out of the state courts, and
CAFA is designed to do just that.

51. Id.
52. Pub. L. No. 109-2, 119 Stat. 4 (Feb. 18, 2005).

53. Id. The federal court must decline jurisdiction in class actions in which
(1) more than two-thirds of the members of the proposed plaintiff classes in the
aggregate are citizens of the state where the action was originally filed, at least
one defendant is a defendant from whom significant relief is sought, whose
alleged conduct forms a significant basis for the claims asserted, and who is a cit-
izen of the state where the action was originally filed and principal injuries
resulting from the alleged or related conduct were incurred in such state and
(2) during the three-year period preceding filing, no other class action has been
filed asserting the same or similar factual allegations against any of the defen-
dants on behalf of the same or other persons; or (3) two-thirds or more of the
members of all proposed plaintiff classes in the aggregate, and the primary
defendants, are citizens of the state where the action was originally filed.

54. Id. at § 4. The factors to be considered include whether (1) the claims involve
matters of national interest, (2) the claims will be governed by the laws of the
state where the action was originally filed or by the laws of other states, (3) the
class action has been pleaded in a manner that seeks to avoid federal jurisdiction,
(4) the action was brought in a forum with a distinct nexus with class members,
the alleged harm, or the defendants, (5) the number of citizens of the state or
original filing in all proposed plaintiff classes in the aggregate is substantially
larger than the number of citizens from any other state and the citizenship of
other proposed class members is dispersed and (6) during the three-year period
proceeding filing, one or more other class actions asserting the same or similar
claims on behalf of the same persons have been filed.

55. See, e.g., Peck v. AT&T Corp., N.Y.LJ., Aug. 1, 2002, p. 18, col. 3 (N.Y. Sup.
2002) (“the Settlement will give each current [cell phone] subscriber 60 minutes
of free airtime. Past subscribers will receive a calling card worth 180 minutes of
free long distance calls. . . . Indeed, about 74 percent of the Class will receive more
minutes than they lost”); Kahn v. Bell Atl. NYNEX Mobile, N.Y.L.J., June 4, 1998, p.
29, col. 2 (N.Y. Sup.) (settlement agreement provided for “free air time” to some
members of the class and $225,000 in legal fees and costs; “The problem is that
very little evidence has been submitted to demonstrate that the free airtime and
other purported benefits of the Settlement Agreement adequately compensate all
of the Class Members which by its terms only benefits a segment of the Class”);
Kilein v. Robert’s Am. Gourmet Foods, No. 006956/02 (Nassau Sup. Jan. 14. 2003) (as
reported in 24 Class Action Reports 61 (2003)) (snack foods Pirate’s Booty, Fruity
Booty and Veggie Booty misrepresented as to fat and caloric content; settlement
included promise to keep issuing food product coupons until $3.5 million worth
were redeemed with coupon tracking reports every six months); Branch v.
Crabtree, No. 15822 /89, West. Sup. Oct. 31, 1995 ($1,000 towards purchase of car;
transferable and can be bartered); Feldman v. Quick Quality Rest., Inc., N.Y.L.J.,
July 22, 1983, p. 12, col. 4 (N.Y. Sup. 1983) (16 million purchasers of fast-food
products overcharged one cent; coupons worth 50 cents each toward purchase of
Burger King products; coupons issued until specific sum redeemed reached).

56. Dickerson & Mechmann, Consumer Class Actions and Coupon Settlements:
Are Consumers Being Shortchanged?, 12 Advancing the Consumer Interest, No. 2
(Fall/Winter 2000).

57. See Weinstein, Korn & Miller, New York Civil Practice, § 908.06, n. 4:

If the District Court to which the class action is removed approves
of a coupon settlement the “portion of any attorney’s fee award to
class counsel that is attributable to the award of the coupons shall
be based on the value to class members of the coupons that are
redeemed” or if the coupons are not used to determine the fee
award the “any attorney’s fee” award shall be based upon the
amount of time class counsel reasonably expended working on the
action.

58. Id.



59. See, e.g., Branch v. Crabtree, Index No. 15822/89, West. Sup. Oct. 31, 1995
(certificates transferable and can be sold for cash to others).

60. See, e.g., In re Auction Houses Antitrust Litig., 2001 WL 170792 (S.D.N.Y.
2001) (settlement plan included “development and operation of a secondary
market in the certificates”).

61. See, e.g., Shaw v. Toshiba Am. Info. Sys., Inc., 91 E. Supp. 2d 942 (E.D. Tex.
2000) (settlement provides for issuance of “Toshiba Bucks” coupons for pur-
chase of defendant’s products which are assignable, aggregatable and transfer-
able and available on electronic media; one-year redemption period).

62. See, e.g., Klein v. Robert’s Am. Gourmet Foods, No. 006956/02 (Nassau Sup.
Jan. 14. 2003) (as reported in 24 Class Action Reports 61 (2003)) (snack foods
Pirate’s Booty, Fruity Booty and Veggie Booty misrepresented as to fat and
caloric content; settlement included promise to keep issuing food product
coupons until $3.5 million worth were redeemed with coupon tracking reports
every six months); Feldman v. Quick Quality Rest., Inc., N.Y.L.J., July 22, 1983, p.
12, col. 4 (N.Y. Sup.) (16 million purchasers of fast-food products overcharged
one cent; settlement provided for 50-cent coupons which defendants would

continue to issue until a specified sum of money was redeemed).

For more information go to:
www.nysba.org/MemberDiscounts

63. See, e.g., In re Auction Houses Antitrust Litig., 2001 WL 170792 (S.D.N.Y.
2001) (certificates redeemable within five years and may be converted into cash
within four years); In re Mexico Money Transfer Litig., 267 F.3d 743 (7th Cir. 2001)
(“coupons entitling [class members] to $6 off the price of one future wire trans-
fer for every transfer made since November 1993 . . . can be used throughout a
35-month period”).

64. See, e.g., Feldman, N.Y.L.J., July 22, 1983 (16 million purchasers of fast food
products overcharged one cent; settlement provided for 50-cent coupons which
defendants issued to next best class of customers who purchased products).

65. In re Compact Disc Minimum Advertised Price Antitrust Litig., 2003 WL
22862013 (D. Me. 2003), modifying 216 ER.D. 197 (D. Me. 2003) (“vouchers to
music club members giving them the opportunity to purchase a regular price
CD at 75% off the regular music club price. . . . I have determined to delay
award of attorneys fees until experience shows how many vouchers are exer-
cised and thus how valuable the settlement really is”).

66. In re Auction Houses Antitrust Litig., 2001 WL 170792 (S.D.N.Y.2001) ($512
million settlement in either cash or discount certificates. “Plaintiffs’ lead coun-
sel would receive their fee of approximately $26.75 million in the same ratio of
cash and certificates as the class members — approximately $21.53 million in
cash and $5.22 million worth of discount certificates”).
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Remembering Brown

The NYSBA's Tribute to “Ordinary” Heroes

By Monica Finch

uring the Depression, the
DWorks Progress Administration

funded an oral history project
that paid unemployed writers to
record interviews with former slaves,
Native Americans, and immigrant
blue-collar workers of every ethnicity.
This unparalleled project demonstrat-
ed that even “ordinary” people’s per-
sonal experiences are part of the great
mosaic of events called history.

The Oral Tradition

In keeping with the oral history tradi-
tion, an event was held on May 25,
in New York City, titled Remembering
Brown v. Board of Education and
Related Litigation: A Tribute to the New
York Attorneys Who Made Legal History
and hosted by outgoing NYSBA
President Kenneth G. Standard and
the Association. The honored guests
were some of the prominent attor-
neys, judges, and civil rights leaders
who early in their careers played inte-
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gral roles in the years leading up to
the landmark Brown decision. Theirs
were stories of “ordinary” people
practicing their professions, following
their consciences, and accomplishing
extraordinary things.

Remarks

In his introduction, President Standard
said, “In [Brown], we saw the culmi-
nation of one step of a long journey.
And that culmination came about
because of the courage, commitment,
dedication, inspiration and intelli-
gence of many people of different
races coming together in the name of
justice.”

Special guest American Bar
Association President Robert J. Grey
Jr. said, “In [Brown], we as a people
decided what America will be like. . . .
We did this as a unified population of
whites, Jews, Asians, Hispanics, and
African Americans. . . . We, as a peo-
ple, want America to reflect the great

ideals that were set out in the
Declaration of Independence and
Constitution.”

An Evening Among
“Ordinary” Heroes
e Hon. George Bundy Smith,
Associate Judge of the New York
State Court of Appeals, served as
moderator for the speakers’ panel.
Reared in the South, Judge Smith was
just one of the guests who personally
experienced segregation’s outrages.
Judge Smith was a student at Yale
Law School in 1961, when he met
Thurgood Marshall. It was a turning
point in his life. In short order, Judge
Smith was on his way to Montgomery,
Alabama, where he had the privilege
of eating dinner with Martin Luther
King Jr. during strategy discussions.
Judge Smith recalled, “It was four
years before the [NAACP’s] Legal
Defense Fund, under Jack Greenberg
and Louis Pollak, won Abernathy v.



Alabama before the Supreme Court,
that I was able to become a free man.”

e As did several of his colleagues,
Conrad K. Harper began his career as
an attorney for the NAACP Legal
Defense and Educational Fund. For
many years, he was a partner at
Simpson Thacher & Bartlett in New
York. In 1993, Mr. Harper was
appointed legal advisor and senior
legal officer for the U.S. Department
of State. He also was the first
African-American president of The
Association of the Bar of the City of
New York.

Mr. Harper devoted his time on
the dais to pay tribute to Charles
Hamilton Houston - the “chief
architect in the legal strategy to over-
throw segregation” and Thurgood
Marshall’s legal mentor.

e Judge Jawn A. Sandifer argued
Henderson v. United States in 1950
before the U.S. Supreme Court -
another thin edge of the legal wedge
that made way for Brown. He
explained the nuances of the “sophis-
ticated” Northern brand of segrega-
tion, which he encountered while
litigating cases involving racial dis-
crimination and de facto segregation
in Long Island and New York City
public schools.

Reflecting on those years, Judge
Sandifer said, “We had to deal with a
different type of segregation in the
Northern states. In the South, it was
much clearer than de facto segrega-
tion. The statutes were clear — you
were separate.”

e Attorney and educator Jack
Greenberg was assistant counsel for
the NAACP Legal Defense and
Educational Fund, successor to
Thurgood Marshall as director-coun-
sel from 1961 to 1984. He and
Marshall argued Brown before the
Supreme Court.

Greenberg spoke of Delaware,! one
of the key five cases leading to Brown,
which addressed the lack of second-
ary schools for blacks south of

Wilmington. The case was bolstered
by the pioneering work of psycholo-
gist Kenneth Clark, whose research
documented segregation’s pernicious
impact on black children. The
strength of the psychological evi-
dence, cited by judges in the Delaware
and Kansas? decisions, played a vital
role in crafting the Brown argument
because it demonstrated that not only
were black children not being ade-
quately educated, they were also
being psychologically harmed.

In closing, Greenberg said Brown
had a greater impact than, ostensibly,
ending segregation alone: “[The
Brown decision] broke up the whole
rotten racist political system that gov-
erned this country.”

e Judge Constance Baker Motley,
while still a student at Columbia
University School of Law, joined the
NAACP and worked on all the major
school segregation cases fought by its
Legal Defense Fund. In the early
1960s, Judge Motley won nine of the
10 civil rights cases she argued before
the Supreme Court, including James
Meredith’s successful bid to attend
the University of Mississippi — one of
the South’s oldest and most racially
entrenched institutions.

Her other firsts include: the first
African-American woman to serve in
the New York State Senate and to be
appointed to the federal bench. She
also was the first woman and the first
African-American woman to serve as
Chief Judge for the Southern District
of New York.

Judge Motley reminded us that
Brown was not the end of segregation,
rather, “It took many years and many
more cases to force Brown into previ-
ously segregated schools.”

The More Things Change . ..

e Post Brown, Julius L. Chambers lit-
igated a series of landmark cases
determining how far public schools
must go to achieve integration by
busing students, consolidating school
districts, and other means of relief. He
still maintains that “it is vital that

black and white children attend
school and learn together; it is essen-
tial for the country.”

However, blacks and other minori-
ties are now beginning to question if
integration is really beneficial to
them, he said. Schools nationwide are
beginning to re-segregate. “There is a
retreat from desegregation,” Mr.
Chambers said. “Minority students
are disadvantaged by school districts’
[inequitable] allocation of resources.”

Citing the current Bush adminis-
tration as abetting a backslide into
segregation, Mr. Chambers said, “The
moral lesson of 2005 is that we’ve just
begun the fight and there is much for
all of us to do.”

e Early in his career, Hon. Nathaniel
R. Jones served as assistant general
counsel on President Johnson’s
National Advisory Commission on
Civil Disorders (aka the Kerner
Commission), which investigated the
urban race riots in the mid-1960s. As
the NAACP’s general counsel, he
argued several cases before the
Supreme Court involving Northern
school segregation.

Harkening back to Judge Sandifer’s
battles against Northern segregation,
Judge Jones encountered similar infe-
rior conditions for black students in
Detroit’s public schools in the late
1960s. The “fiction,” he said, was the
argument that Brown only applied to
schools in Southern states with their
de jure segregation system. It was
argued that Northern de facto segre-
gation was “benign” and not by mali-
cious design — simply the result of
“happenstance” such as housing pat-
terns. “There was no state action for
which the Fourteenth Amendment
could be used for remedy,” oppo-
nents insisted.

When the Detroit School Board
offered to voluntarily desegregate the
schools, the state of Michigan passed
Act 48, which forbade the school
board from doing so. In subsequent
litigation, a judge said that the “peo-
ple of Michigan are too good to
engage in that [discrimination].”
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Furthermore, he said, Jones et al.
could not prove the state and school
board practiced segregation.

The battle went all the way to the
Supreme Court, which held for the
state of Michigan and the Detroit
school system.3

Justice Thurgood Marshall wrote
the dissenting opinion. As he later
commented: “The majority and many
Americans may feel that it is wise and
to the good to leave our schools in our
cities divided black and white; and to
refuse to apply the mandate of Brown
and subsequent holdings.”

“Had the Supreme Court been
consistent,” said Judge Jones, “it
could have changed the landscape of
America.” Indeed, Justice Marshall
predicted the strategies of the current
“education reform” movement, said
Judge Jones, with its charter schools
and vouchers siphoning off funds
from schools and “warehousing”
minority students in inner-city
schools. In conclusion, he said, “We
are facing a time when we need some
good thinking, some good lawyering
along the lines of the buildup to the
Brown decision.”

e Jeff L. Greenup was reared in
Louisiana. He was in private practice
throughout his career, but was
involved in civil rights cases (mostly
pro bono) in New York and in the
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South. During the heady days of the
1960s, he served as president of the
NAACP’s Manhattan branch.

Mr. Greenup recounted the story
of a case he took for the NAACP. It
involved an adolescent black girl in
Westchester County, who was being
prosecuted for assault after a white
male schoolmate called her the “N”
word, and she reacted by slapping
him. When her family saw they were
the only black people in the court-
room, they asked the NAACP for
help. Mr. Greenup took the case, the
charges were dismissed and the girl
was acquitted. A good outcome.

Despite the result, the fact of the
assault charge revealed a disturbing
aspect, demonstrating yet again the
unique challenges posed by discrim-
ination in the North. The Northern

brand, though more subtle than an
ax handle, was perhaps even harder
to litigate than the blatant, in-your-
face Southern style. Ugly as the latter
was, people knew what they were
up against.

More Stories to Tell

There are many more stories to tell,
and the May 25 program made a
good start. As Judge Sandifer, possi-
bly one of the seniormost Brown vet-
erans, later told Cyril Barker of the
Amsterdam News: “1 thought they had
forgotten. There are not many of us
left from the Civil Rights Movement.
I'm thrilled.” |

1. Gebhart v. Belton, 91 A.2d 137 (Del. 1952).
2. Brownwv. Bd. of Educ., 98 F. Supp. 797 (D. Kan. 1951).
3. Milliken v. Bradley, 418 U.S. 717 (1974).
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ATTORNEY PROFESSIONALISM FORUM

To the Forum:

Recently, an important client asked if
my firm would substitute as counsel in
a dispute in which prior counsel had
filed a demand for arbitration pur-
suant to an agreement. It turned out
that my firm had previously per-
formed legal work on behalf of the
named arbitrator. While I was debating
whether it would be proper to accept
the representation under these circum-
stances, and before any hearings had
been held, the arbitrator, sua sponte,
issued a decision that the matter in
dispute was not within the scope of
the arbitration agreement. Can I now
properly go to court and argue that
the arbitrator was wrong as a matter
of law, seek to overturn his ruling
under Article 75 of the CPLR, and
ask that the arbitration be directed to
proceed?

Sincerely,
I'd Rather Be Right

Dear Rather Be Right:
You are properly concerned, because
you are facing a situation in which a
former client of your firm, now acting
as arbitrator, has the power to make a
decision affecting the rights of a cur-
rent client. You inform us that before
you were asked to substitute as coun-
sel, the arbitrator rendered a decision
that the controversy was beyond the
scope of the arbitration agreement. At
least initially, the representation you
have been asked to undertake is limit-
ed solely to a proceeding on appeal, in
which you will argue, on the law, that
the matter is arbitrable. Standing
alone, that would not violate any ethi-
cal proscription. If you succeed, how-
ever, you may be asked to appear as an
advocate before your former client.
Accordingly, your question covers
three sets of duties: duties to your for-
mer client, duties to your current
client, and duties to the potential
adversary.

Let’s start with your current client.
During your initial discussion of the
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arbitration matter, the prior relation-
ship with the arbitrator should have
been mentioned immediately. Among
the questions that might naturally arise
are as follows: Was the prior legal work
for the arbitrator by someone else in
the firm, or by you personally? How
long ago? One question that your cur-
rent client might not ask, but which
you must still consider, is whether
there is any possibility that confidences
of the former client could be disclosed
to the current client in the course of the
present representation, because such
confidences must be protected. Thus,
the answer to this question may
depend upon the nature and sensitivi-
ty of the prior representation: Was it an
automobile accident or a matrimonial
dispute? In any event, the current
client should be disabused of any
impression that a prior acquaintance
with the arbitrator might give him
some kind of advantage should the
case be redirected to arbitration.

Now let’s discuss your obligations
to your former client, the arbitrator,
and to your adversary. There is an obli-
gation to make full disclosure to the
other side, and to remind the arbitrator
(lest he has forgotten), about the prior
relationship. Further, and as indicated
above, you must still guard the confi-
dences of the former client throughout.
There is also a very practical reason to
make full disclosure: if you proceed
with the arbitration without doing so, a
favorable outcome could be challenged
under CPLR 7511(b)(1)(ii) for alleged
partiality by the arbitrator.

Ajudge in a similar situation, while
he may not be subject to disqualifica-
tion based on relationship or pecuniary
interest (cf. Judiciary Law § 14), would
still have to consider recusal pursuant
to Canon 3(E) and Canon 2 of the
Code of Judicial Conduct, the latter of
which commands the avoidance of
even the appearance of impropriety —
whether or not the judge is challenged
to do so by a litigant. Indeed, even if
your adversary, after disclosure, agrees
to proceed, the arbitrator may still
choose to recuse himself. This is

because there is a duty of full disclo-
sure by the arbitrator himself as
to the prior representation, no matter
how long ago, and no matter how
trivial it might have been.

Every possible precaution must be
taken to avoid even the appearance of
impropriety (¢f. DR 9-101) if anything
might give rise to a perceived unfair
advantage. As should be evident, the
governing rule here is complete hon-
esty. The only thing to be held back is
any revelation of client confidences,
whether they are those of a current or
former client.

True professionalism means not
only steering clear of the ethical
“don’ts,” but also governing yourself
by the “ought-tos.”

The Forum, by
Edward J. Greenfield,
(J.S.C., ret’d),

New York, NY

The Attorney Professionalism Committee
invites our readers to send in comments
or alternate views to the responses
printed below, as well as additional
hypothetical fact patterns or scenarios to
be considered for future columns. Send
your comments or questions to: NYSBA,
One Elk Street, Albany, NY 12207, Attn:
Attorney Professionalism Forum, or by
e-mail to journal@nysba.org.

This column is made possible through the
efforts of the NYSBA's Committee on
Attorney Professionalism. Fact patterns,
names, characters and locations presented
in this column are fictitious, and any resem-
blance to actual events or to actual persons,
living or dead, is entirely coincidental. These
columns are intended to stimulate thought
and discussion on the subject of attorney
professionalism. The views expressed are
those of the authors, and not those of the
Attorney Professionalism Committee or
the NYSBA. They are not official opinions
on ethical or professional matters, nor
should they be cited as such.



LETTERS TO THE FORUM:

We received the following reader response
to the question and answer featured in
last issue’s Forum, “Wondering on the
West Side.”

To the Forum:

Having read “Wondering on the West
Side,” T would not do such a deal
myself. The point here is that practic-
ing lawyers do not operate in a vacu-
um. Your client’s friends and your
client may have a different perception
five minutes or several years after the
transaction. It’s at that time that she
consults a lawyer and he calls you a
thief and takes a retainer. In over 20
years of practice and thousands of
cases and transactions I have managed
to stay out of that type of mess by not
engaging in suspect transactions. You
will make less money and will pass up
on “good deals” but you will keep
your law license. We can quote rules
and principles to come to that result,
but if we lose sight of the human
dynamics and make this a sterile dis-

cussion of legal ethics I do not see how
we advance the cause of professional-
ism. Our Bar President is right, we
must focus on professionalism issues;
in other words, how we treat and
address one another in the context of
representing our clients in court and
in transactions. I hope we have the
opportunity to resolve some of the
issues which I see as important in how
we act toward one another, and how this
impacts the legal profession as a whole.

Sincerely,

Anthony K. Modafferi, III
A K. Modafferi & Assoc.
Jersey City, NJ

QUESTION FOR THE
NEXT ATTORNEY
PROFESSIONALISM FORUM:

I recently was retained by an insur-
ance carrier to defend both a corpora-
tion and one of its former officers in a
civil securities fraud case. Both
prospective clients are covered by the

same insurance policy, and share a
common interest in defending the
claims made against them, for which
both are exposed to potential liability.
There is one wrinkle here, however,
which gives me pause: My two poten-
tial clients are embroiled in a sepa-
rate, unrelated litigation in which the
individual client claims that compen-
sation is owed by her former employ-
er, the corporate client. This employ-
ment dispute has been pending for
some time now, and has nothing to do
with the merits of the fraud case for
which I have been retained. My
clients have both assured me that the
issues in the two cases are entirely
distinct, and that they are willing to
execute a written waiver of any
potential conflict. Nonetheless, I still
feel a little uncomfortable represent-
ing two clients who are at each
other’s throats, albeit in a different,
unrelated forum. Is there a real con-
flict, or is it all in my mind?

Sincerely,
A Cautious Counselor
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THE LEGAL WRITER
CONTINUED FROM PAGE 64

then decide whether they can represent
the client effectively. Lawyers have an
ethical responsibility to be prepared
and competent to represent a client.1”
A lawyer incompetent to represent a
client may decline employment, asso-
ciate with a lawyer competent to repre-
sent the client, refer the matter to a
competent lawyer, or tell the client
that the lawyer needs to spend time
studying a legal issue or practice area.
This rule has teeth. For not verifying

contrary fact and law to insure that the
court commits no injustice.2>

Failing to find controlling cases
reflects poorly on the lawyer’s skill as
an advocate and jeopardizes the
client’s claims.26 Courts are unsympa-
thetic to lawyers who bring claims
that, in light of controlling authority,
should not be brought. The case law on
this point is legion.2”

Lawyers must cite cases that contin-
ue to be good law. They may not con-
ceal from the court that a case they cite
has been reversed or overruled, even if
it was on other grounds. Citing

sanctions from a New York federal
district court.32 The court scheduled a
hearing to determine whether the
lawyer’s misstatement occurred inten-
tionally or due to her “extremely slop-
py . . . reading” of the case.?3 To make
a point, and possibly to humiliate, the
court ordered the lawyer to bring her
supervisor to court “to discuss the
overall poor quality of the defendants’
brief.”34

Lawyers must cite cases honestly.?
They must cite what they use and use
what they cite.36 They mustn’t pass off
a dissent for a holding.3” The cases

To make a point, and possibly to humiliate, one court ordered the
lawyer to bring her supervisor to court “to discuss the overall poor
quality of the defendant’s brief.”

another’s writing and research, local
counsel,!8 co-counsel,'® and supervising
attorneys20 risk court sanction and
discipline.

A lawyer who accepts employment
must represent the client zealously.2!
Lawyers also owe a duty to the court to
be candid about the law and the facts
of a case.?2 The duties to client and
court might create a conflict lawyers
must resolve before putting pen to
paper — or finger to keyboard.

Research

Lawyers must avoid the pitfalls of
under-preparation. Poor research
wastes the court’s time and the taxpay-
er’s money. It also wastes the client’s
time and resources.23 Lawyers must
know the facts of the case and the
applicable law. Knowing fact and law
adverse to their clients” interests helps
lawyers advise their clients and argue
their cases. Lawyers must know adverse
facts and law for ethical reasons, too. A
lawyer must cite controlling authority
directly adverse to the client’s position
if the lawyer’s adversary has failed
to cite that controlling authority.2*
Lawyers who move ex parte or seek an
order or judgment on a default must
further inform the court fully about
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reversed cases or overruled principles
is a sure way to lose the court’s respect.
In one example, a federal district court
in Illinois chastised the lawyers for fail-
ing to make sure that the cases they
cited still controlled.?8 In response to
the lawyers’ statement that the court’s
public disapproval would damage
their reputation, the court stated that
the reprimand’s effect on their reputa-
tions “is perhaps unfortunate, but not,
I think, undeserved.”29

Argument
Ethical writing is more persuasive than
deceptive writing.30 Disclosing adverse
authority, even when the lawyers’
opponents haven't raised it, can diffuse
its effects and increase confidence in
the lawyers’ other arguments. Lawyers
who don’t address adverse authority
risk the court’s attaching more signifi-
cance to that authority than it might
otherwise deserve. The more unhappy
a lawyer is after finding adverse
authority, the wiser it is to address it.31
It’s not enough to find controlling
authority. To argue competently, a
lawyer must also know what the case
or statute stands for. One defense
lawyer who misinterpreted an impor-
tant case in her brief faced possible

must also conform to what the lawyers
argue they stand for. Thus, a federal
district court in New York ordered a
plaintiff’s lawyer to show cause why it
shouldn’t sanction him for, among
other briefing mistakes, citing four
cases that didn’t support his argu-
ment.3 The lawyer’s mistake was to
cite four cases not resolved on the
merits.39

A lawyer may argue a position
unsupported by the law to advocate
that the law be extended, limited,
reversed, or changed. It chills advoca-
cy to sanction for what, in hindsight, is
frivolous litigation. But as one New
York court explained, frivolous litiga-
tion is “precisely the type of advocacy
that should be chilled.”40

Lawyers must also argue clearly.
Unclear arguments increase the possi-
bility that courts might err. One
Missouri appellate court explained
that briefs that don’t competently
explain a lawyer’s arguments force the
court either to decide the case and
establish precedent with inadequate
briefs or to fill in through research the
gaps left by deficient lawyering.4!
Rejecting the idea that it should do the
lawyers’ research for them, the court
dismissed the appeal.#2



To embody the profession’s ethical
ideals, lawyers’ writing must be accu-
rate and honest. Citing authority is
common sense; authority bolsters
argument. But citing can be a must:
some lawyers have incurred sanc-
tions and reprimands for arguing
positions without citing legal authority
at all.#3

Civility

Lawyers should be courteous to
opposing counsel and the court.#
Appellate lawyers may attack the
lower court’s reasoning but not the
trial judge personally.#> Never may a
lawyer make false accusations about a
judge’s honesty or integrity.46 Many
courts have sanctioned lawyers for
insulting their adversaries or a lower
court. In one case, the Appellate
Division, First Department, sanctioned
a lawyer for attacking the judiciary and
opposing counsel.#” The court found
that the lawyer’s behavior “pose[d]
an immediate threat to the public
interest.”48

Ghostwriting
The American Bar Association, while
condemning “extensive” ghostwriting
for pro se litigants, has found that dis-
closing ghostwriting is not required if
the lawyer only “prepare[s] or assist[s]
in the preparation of a pleading for a
litigant who is otherwise acting pro
se.”49 But the Association of the Bar of
the City of New York’s Committee on
Professional and Judicial Ethics has
concluded that lawyers may not pre-
pare papers for a pro se client’s use in
litigation “unless the client commits . . .
beforehand to disclose such assistance
to both adverse counsel and the
court.”50 At least two federal district
judges in New York have disapproved
of ghostwriting.5

So many judicial opinions trash
lawyers for their writing that until The
Legal Writer resumes next month with
Part II of this column, it's apt for
lawyers and judges to consider this:

Reading these cases, we might
experience a bit of schadenfreude
— being happy at the misfortune

of some other lawyer (especially a
prominent or rich one). We might
feel a bit superior, if we are confi-
dent that we would not have made
Then
again, we might be humbled if we

that particular mistake.

realize that we could, very easily,
have made that very same mistake.
And then we wonder: did the
judge have to be so very clever in
pointing out the lawyer’s incompe-
tence? Was the shaming neces-
sary?52 |

GERALD LEBoVITS is a judge of the New York City
Civil Court, Housing Part, in Manhattan and an
adjunct at New York Law School. He thanks
court attorney Justin J. Campoli for assisting in
researching this column. Judge Lebovits's e-mail
address is GLebovits@aol.com.
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LANGUAGE TIPS

uestion: I recently found this

gem in an opinion of a state

supreme court: “We interpo-
late that we pretermit in this instance
any discussion.” Please comment on
the language.

Answer: The law school professor
who submitted this request wrote in
parentheses, “I suppose that what the
opinion-writer meant was ‘We aren’t
going to discuss . . .”” His guess is as
good as any. The only thing really clear
about the statement is that the drafter
was not interested in being clear.

This kind of writing has always
given lawyers a bad name. Sir Thomas
More wrote in 1516 that in the king-
dom of Utopia, “They have no
lawyers, . . . for they consider them as
a sort of people whose profession it is
to disguise matters.” And Thomas
Jefferson wrote, “It’s the trade of
lawyers to question everything, yield
nothing, and to talk by the hour.” An
anonymous wag said that a lawyer’s
version of the Lord’s Prayer would be,
“The Lord is my external-internal inte-
grative mechanism. . . . He positions
me in a non-decisional stance. He max-
imizes my adjustment.”

Ronald Goldfarb blames law
schools for lawyers’ bad writing. On
entering law school, students have
already read enough legal writing to
form the opinion that they should
“write like a lawyer.” And the ponder-
ous law review articles, legal treatises,
and legal opinions they read as law
students do nothing to dispel that
belief. But although lawyers receive
most of the criticism for bad writing,
they do not have a monopoly on it.

Opaque writing can be intentional —
where the drafter wants to make a
simple statement seem complex. A
person is not a person, but “a human
individual.” Phrases substitute for
single words: “Eventual outcome”
could be “outcome”; “behavioral
dynamics” could be “behavior”; “pred-
icated and initiated” could be “caused.”
Appointees to government positions
seem to favor this method. When the

newly appointed coordinator of the
Consumer Affairs Department in the
State Department was asked by a
reporter what her position would
entail, she said that she would be a
coordinator of “input, throughput,
and output.” Pressed for details she
explained, “For example, when an
import on leather tax is being consid-
ered, it is my duty to let the Secretary
of State know that this will cause
the price of shoes to increase for the
consumer.”

Sometimes, however, opaque writ-
ing is caused by stacking modifiers in
front of nouns. I call this “adjective-
buildup.” Here is an example, from a
jurisprudence text:

Does the requirement that a feder-

al district court spend time on

a property claim which would, at

best, be a state small claims court

matter if state-action-conferred
federal jurisdiction were not
implicated, comport with the
suggestion that
Court should “avoid wasting its

the Supreme

ammunition in petty quarrels”?

(Emphasis added.)

Adjective-buildup achieves brevity,
but not clarity.

Sometimes, however, clarity is not
desirable. One way to avoid it is by the
liberal use of negatives. When a
reporter asked President Ford’s chief
financial advisor to predict the coming
month’s price-index (a question he pre-
ferred not to answer), he responded: “I
can’t say with great confidence, but I
can say what data we have does not
suggest that the July rise will not be
repeated in the month of August.”

Obscurity may also come from neg-
ative qualifications. Here is a passage
from Section E of a state insurance
code, so heavily qualified that it is
almost incomprehensible:

This Section shall not apply to tem-
porary life insurance binders nor to
contracts of life or health and acci-
dent insurance which do not con-
tain a provision for cancellation
prior to the date to which premi-
ums have been paid, nor to the

contracts provided in Part XV of

this Chapter.

Negatives are also useful to imply
lukewarm enthusiasm, as in the com-
ment of a former president about a gov-
ernment official who was under indict-
ment: “Mr. _____ is not a dishonest
man.” Alexander Pope had a name for
such language, “Damn with faint
praise, assent with civil leer,/ And with-
out sneering, teach the rest to sneer.”

Opaque writing
can be intentional —
to make a simple

statement seem
complex.

Finally there is the “spin”: writing
designed to put the best face on a bad
situation. Recently, General Richard B.
Myers, Chairman of the Joint Chiefs
of Staff, ventured a new name for
the war in Iraq. After more than four
years of calling it a “war on terror,” he
suggested that we are instead involved
in a “global struggle against violent
extremists.” However, President Bush
has rejected that spin, announcing,
“Make no mistake about it, we are
at war.”

Wrong Word Department

A group of construction workers were
sitting on a terrace wall on 52nd
Street outside the CBS building. One
worker pulled a cell phone from his
pants pocket. Another worker warned,
“Hey, you shouldn’t carry that around
in your pocket; it could make you
impudent.” u

GERTRUDE BLock is lecturer emerita at the
University of Florida College of Law. She is the
author of Effective Legal Writing (Foundation
Press) and co-author of Judicial Opinion Writing
(American Bar Association). Her new book is
Legal Writing Advice: Questions and Answers
(W. S. Hein & Co., 2004).
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Shalom A. Schwartz
Paul G. Scotti
Timothy V. Sorell
Vadim Vapnyar
Jolie Marie Viviano
Artur M. Wlazlo

ELEVENTH DISTRICT
Arnold Abdulla
Kyongbin Baek

Enrique Benitez

Albana Bollati

Elena Kar-hing Chan
Maria Ventura De La Cruz
Daisy De Lemos
Yakeina Dixon

Miriam C. Grossman
William Neil Kravitz
Elvira Marzano

Ehab Adel Moustafa
Melissa Petrozza
Tomasz Jerzy Piotrowski
Scott J. Rothenberg
Brenna Jane Ryan

Melanie Kay Taylor-Lau
Maurice D. Williams
Stephen D. Zide

TWELFTH DISTRICT
Amy Sue Hammersmith
Amanda Nicole Nadel
Maurice K. Nwikpo-
Oppong
Manuel Antonio Prado
Lauren Joy Semino
Nicole Lorraine Smith
Libby Vazquez

OUT OF STATE
Nader Alfred Abadir
Abeer Abu Judeh
Romina Rachel Aghai
Randi Michelle Albert
David K. Alderson
Candice Leigh Aloisi
Derek Jose Anchondo
Geoffrey Francis Aronow
Javier Arroyo-Guerra
Osekpor Asemota
Jonathan Parsons Bagg
Brian Richard Baggetta
Sean David Banayan
Steven Marc Banks
Adprian Baron

Josefina Paz Bautista
Koren Larissa Bell
Rhonda Shamin Binda
Erik Brandon Bluemel
Bradley C. Bobertz
Eduardo Boccardo
Dennis A. Bodden
Chin Bong

Karen Rachelle Brice
Scott Patrick Bridge
Ben B. Brissi

John Thomas Brost
Darlene Debra Brown
Ron Howard Burnovski
Gregory Steven Campora
Roger Alfred Canaff
Calvin Yung Chang
Yunglun Chang

Krista M. Chiauzzi

Yn WMemoriam

Babylon, NY
Albany, NY

Lockport, NY

Clayton M. Axtell
Binghamton, NY
Lester B. Lipkind

Melvin Howard Osterman

Heino H. Prahl

Donald M. Ross
Newton, NJ

Leonard Shabasson
Scarsdale, NY

Samuel A. Spalter
Oceanside, NY

Barak Wrobel
Brooklyn, NY
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Varudhini Chilakamarri

Jae Hyung Cho

Jacob Charles Cohn

Jose Ignacio Concha Vial

Claude David Convisser

Gregory Ryan Crovo

Dwight Day

Eric J. Dellutri

Marianne Regina
Dobelbower

Sara Katherine Duda

Michael J. Duffy

Mark Edward Dumas

Fernando Duran Platt

Nicole A. Dyer

Joshua Robert Elias

Cletus Phillip Ernster

Heinrich Philipp Esser

Kirstin Marie Etela

Wei Fei

Matthew Oliver
Rambarran Ferguson

Doriana Fontanella

Peter Zavaleta Ford

Gonzalo Alfredo Fratini
Lagos

Timothy Ethan French

Alexander Fruehmann

Jue Fujii

Dorothy Anne Galvin

Margaret Ann Geisst

Geoffrey Ronald Gersten

John David Giampolo

Rebecca Macdonald
Ginzburg

Ari Hirsch Gourvitz

Danielle Carim Gray

Barrie Gross

Shanti Lisa Hageman

James William Haldin

Laura Rose Hall

Adarsh Ashwin Hathi

.
oundation Memorials

fitting and lasting tribute to a deceased lawyer can be made through a

memorial contribution to The New York Bar Foundation. This highly
appropriate and meaningful gesture on the part of friends and associates will
be felt and appreciated by the family of the deceased.

Mitsuaki Hayabe

Sean Christopher Hayes

Thomas Hunter Herndon

Erik Hermann Adolf Hintz

Matthew John Hodgson

Sten-erik Hoidal

Daniel E. Holloway

Peter Christian Hsu

Christine Anne Hugel

Harvey Atwood
Hutchinson

Takashi Ito

Jill Kristine Jensen

Kanghee Jo

Christopher Daniel
Johnson

Jeffrey Albert Johnson

Courtney Alison Jung

Mancharee Junk

George Jeremy Jurynec

Sujey M. Kallumadanda

Len H. Kamdang

Mina Kang

Leor J. Kaplan

Mohamed Moftah Karbal

Lori Adamcik Kariss

Marni Beth Karlin

Nubar Christopher
Kasaryan

Stefanie Heather
Kastrinsky

Lindsay Parker Kern

Leena A. Khandwala

Zeyad Sameer Khoshaim

Sang S. Kim

Scott H. Kimpel

Akihiko Kitaguchi

Rebecca Beth Klein

Michael Bear Kleinman

Bianca J. Kozak

Richard Charles Kraemer

Greg Scott Krieger
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Efrosine Kritikos

Robert Kelsey Kry

Michael Charles Kuhn

Bonnie Kwok

Susan Joy Latham

Steven Marc Lauer

Anne Casey Le Vasseur

Jong Ho Lee

Michael Yi-hsia Lee

Soo Hyung Lee

Lisa Nicole Leiman

Bonnie Jean Leppert

Francesca Marzano
Lesnevich

Qiong Li

Tanja Kristina Liljestrom

Maniko Lim

Veronica Gail Lodrigueza

Maria Andrea Lomonaco

Geoffrey Martin Long

Michael Thomas Gray
Long

Adam Chabot Lowenstein

Lopez Sandoval Eduardo
Luis

Dana Rachelle Luther

Benjamin Joseph
Macdowell

Ros Giolla Mhuire
Macthoim

Sophie Anne Magennis

Aymeric Philippe Mahe

Norah Kathryn Mallam

Margaret Mary Malloy

Jeffrey David Manns

Yosef Dov Mark

Eliezer Hayim Maron

Seiji Matsuzoe

Kathryn Sears McHale

Callum Euan McPherson

Stella Mednik

Meghan V. Meehan

Contributions may be made to The New York Bar Foundation, One Elk Street,
Albany, New York 12207, stating in whose memory it is made. An officer of the
Foundation will notify the family that a contribution has been made and by
whom, although the amount of the contribution will not be specified.

All lawyers in whose name contributions are made will be listed in a Foundation
Memorial Book maintained at the New York State Bar Center
in Albany. In addition, the names of deceased members in
whose memory bequests or contributions in the sum of $1,000
or more are made will be permanently inscribed on a bronze
plaque mounted in the Memorial Hall facing the handsome
courtyard at the Bar Center.

=p

THE

NEW
YORK
BAR

Jennifer Lynne Mellish
Semra Mesulam
Michael Thomas Miano
Dawn S. Miller
Brandon Daniel Minde
Hiromitsu Miyakawa
Alexander Ray Mojica
Jennifer L. Montgomery
Ichiro Morinaga
Tamiaya Janee Mosesly
Noel Peter Mpaka
Liza Susana Murcia
Meaghean C. Murphy
Daniel Kelly Nazer
Daniel Benjamin Needle
Tetsuhiro Nishiyama
Sarah Adams Nolan
Kevin John O’Brien
Jung Myun Oh
Osagie Omenai
Christy Lynn Ott
Julia Pak-halamish
Samiksha Pandey
Angelo Alfredo Paparelli
Hye Jung Park
Min Woo Park
Daniel Luke Pascoe
Melissa Anne Pennington
Ricardo Arturo Perez
Rivera
Paul Michael Phillipps
Christopher Phillips
Victoria Elizabeth
Phillips
Francois Plassoux
Jeffrey Alan Pojanowski
Charlotte Claire Powell
Benjamin Prouvost
Brian Paul Rafferty
Cindy Ramjattan-Paul
Elizabeth Anne Ramsey
Brooks Charles Rathet
Adam Jordan Ratner
Rebecca Catherine Regan
Maria Clara Rego
Calderon
Dara Faith Reid
Mekalia V. Reid-Gordon
Carmen Reyna-Santos
Jennifer Richardson
William John Rocha
Albert Peter Rodrigues
C. Denning Rodriguez
Marcela Mayela Rodriguez
David L. Rogers
Jennifer Lynne Rogers
Bryant Alexander Roman
David Scott Rosen
Nicholas J. Rosenberg
Jack Alan Rosenbloom
Hadley Chenault Ross
Alissa Miriam Rossman
Brian James Russell
Lisa Lynn Russell
Dipen Sabharwal

Melissa Anne Salimbene

Jordan Leigh Santeramo

Donna Santiago

Hiroaki Sato

Christian Sauer

Elizabeth Teresa Scavo

Mikhaelle Galen
Schiappacasse

Mugi Sekido

Ananda Roop Sen

Elnaz Seyedian

Gabriel North Seymour

Ahmed Arsalan Shaikh

Alexander Shekhter

Yuxin Shen

Chang Hwan Shin

Susan Hae Shin

Victoria Soo-kyeong Shin

Gary Neal Smith

Aaron Jacob Snow

Miguel Pablo Soler

Brent Terrance Starks

Eric Moss Stein

Greg G. Stofko

Edmond John Stokes

Jason Alex Storipan

Nigar Suroor Suleman

Shad Etter Sumrow

Paul Pak-leung Szeto

William Howard Taft

Erika Ilona Takacs

Kiyofumi Takata

Alfred Castro Tecson

Debra Baltzer Thomas

Philip Karel Thomas

Michael Raymond Thorp

Liu Tianfu

John Bernard Tieder

Joyce Ling-shing Tong

Lucas Cody Townsend

Rachel Lynn Tripp

Lori Danielle Tully

Jason Robert Tuvel

Tadashi Usuba

Alexandra Maria Vasiliu

Shannon Dawn Venegas

Stacey Ann Walters

Zheng Wang

Izumi Watanabe

Lauren Anne Wetzler

Esther Winder

Joel Harris Winston

Jovial Wong

Erik John Woodhouse

James A. Worth

Chunting Xia

Zhao Yang

Po-jen Yap

Janice Koh-un Yoon

Kaylynn Sun-lee Yoon

Hagai Zaifman

Dan Zhang

Jin Zhu

Marny Murphy Zimmer
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Courtroom
Protocols e Access hundreds of questions and checklists to
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e e Be prepared with proper questions and authority
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THE LEGAL WRITER

thics permeate every part of
Ea lawyer’s professional life,

including legal writing.! Few
law schools teach ethics in the context
of legal writing for more than a few
moments here and there, but all
should.2 A lawyer’s writing should
embody the profession’s ethical ideals.
Courts and disciplinary or grievance
committees can punish lawyers who
write unethically. This article notes
some of the ethical pitfalls in legal
writing.

Rules Lawyers Must Know
Most lawyers know the American Bar
Association’s Model Rules. Law stu-
dents in ABA-approved law schools
learn them,3 and New York State Bar
applicants study them to pass the
Multistate Professional Responsibility
Examination (MPRE). But New York,
together with California, Iowa, Maine,
Nebraska, Ohio, and Oregon, has not
adopted the Model Rules. New York
lawyers must be familiar with the New
York State Bar Association’s Lawyer’s
Code of Professional Responsibility,
first adopted in 1970 and last amended
in 2002, which differs from the Model
Rules.4

The State Bar’s Code is divided
into three parts: the Disciplinary Rules
as adopted by the four departments of
the New York State Supreme Court’s
Appellate Division, the Canons, and the
Ethical Considerations. The Disciplinary
Rules set the minimum level of con-
duct to which lawyers must comport,
or face discipline. The Canons contain
generally accepted ethical principles.
The Ethical Considerations provide
aspirations to which lawyers are
encouraged to strive but that are not
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mandatory. The Disciplinary Rules,
the Canons, and the Ethical Consider-
ations, together with court rules, guide
lawyers through ethical issues that
affect their writing as advocates and
advisors.

New York’s Disciplinary Rules are
promulgated as joint rules of the
Appellate Division,” which is charged
with disciplining lawyers who violate
the Disciplinary Rules. A lawyer
whose writing falls below the stan-
dards set in the Disciplinary Rules
might face public or private repri-
mand, censure, or suspension or dis-
barment. The Disciplinary Rules are
not binding on federal courts in New
York State.8 But because the federal
district courts in New York have
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who assert meritless claims. Courts
also sanction to make whole the victims
of harassing or malicious litigation.!2

Lawyer’s Role as Advocate
The first question lawyers must ask
themselves is whether they should
handle a particular case or client. New
York lawyers have a gatekeeping role
to prevent frivolous litigation. Lawyers
must decline employment when it is
“obvious” that the client seeks to bring
an action or argue a position to harass or
injure or when the client seeks to argue
a position without legal support.13
When is it “obvious” that a claim
lacks merit? One factor is whether the
lawyer claims to specialize in a practice
area and therefore should have known

The duties to client and court might create a
conflict lawyers must resolve before putting
pen to paper — or finger to keyboard.

incorporated by reference the
Disciplinary Rules into their local
rules, federal courts will discipline
lawyers who violate them.

Courts, too, can sanction lawyers
for misconduct.10 To avoid being sanc-
tioned for deficient legal writing,
lawyers must know the pertinent law
and facts of their case, the court’s rules
about the form of papers, and the
Disciplinary Rules.! Court-ordered
sanctions differ from disciplinary
action. They can range from costs and
fines on lawyers or their clients, or
both, to publicly rebuking lawyers.
Courts sanction lawyers to discourage
wasting judicial resources on litigation
that lacks merit and to punish lawyers

that an action was meritless. One New
York court sanctioned for making friv-
olous arguments two defense lawyers
who had held themselves out as spe-
cialists.!* The court stated that sanc-
tions were appropriate because the
lawyers knew that their arguments
were frivolous but still wasted the
court’s time and their client’s and the
plaintiff’s time and money.!> The
Appellate Division, Third Department,
eventually disbarred one of the
defense attorneys for making the same
frivolous arguments in eight cases.1¢
Lawyers whose potential client liti-
gates for a legitimate purpose must
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