NYSBA FAMILY LAW SECTION UPDATE, APRIL 2025
By Bruce J. Wagner
Support Magistrate, Schenectady & Montgomery County Family Courts
Child Support - CSSA – Income Cap - $400,000; College – No Room and Board Credit; Equitable Distribution - Dissipation, Credit to Other Spouse, Marital Property Presumption, Commingling, Proportions – Law Practice (37%); Separate Property; Maintenance - Durational – Affirmed, Guidelines, No Credit for Payments; Health Insurance

	In Torkin v Susac, 2025 Westlaw 908399 (2d Dept. Mar. 26, 2025), the husband appealed from a December 2021 Supreme Court judgment, rendered upon a July 2021 decision following trial, which:  (1) awarded the wife a 37% interest in the value of his law partnership interest; (2) awarded the wife maintenance of $10,000 per month from August 1, 2021, through the first day of the first month following the sale of the marital residence, and $23,000 per month from the first day of the first month following the sale of the marital residence through July 31, 2027, (3) declined to award him a credit for carrying charges on the marital residence from the date of commencement through July 4, 2020, (4) determined that a certain Trust was a marital asset to be divided equally between the parties, (5) awarded the wife the balance of the parties' liquid marital assets, (6) directed him to pay basic child support based on a combined parental income of $400,000, and (7) declined to award him a credit for college room and board. The parties were married on November 4, 2001 and have 2 children. During the collaborative divorce process, the parties signed a marital property cut-off date agreement setting December 31, 2016 as the date. The collaborative divorce process was unsuccessful, and the husband commenced this action on December 13, 2017. The Second Department affirmed: (1) holding that “Supreme Court providently exercised its discretion in awarding the [wife] 37% of the value of [his law] partnership interest,” which “properly accounted for the [wife's] indirect contributions, including that of homemaker and primary caretaker of the parties' two children”; (2) noting that the durational advisory guidelines in a 15-year marriage call for an award between 30%-40% of the length of the marriage, 4.5 to 6 years, the Appellate Division held that “Supreme Court's award of maintenance was a provident exercise of discretion”; the husband “was not entitled to a credit against the prospective award”; and Supreme Court “providently exercised its discretion in directing that [he] pay for the [wife's] health insurance for the period of maintenance or until she becomes eligible to obtain health insurance through employment”; (3) noted that while the husband “paid the carrying charges on the [marital] residence during the pendency of the action, during that time he was responsible for the payment of interim maintenance and child support, including shelter costs (citations omitted) and as part of the collaborative divorce process, the parties agreed, among other things, that they would maintain the financial status quo. Since the [husband] was obligated to pay interim maintenance and child support, which encompassed the cost of providing shelter (citation omitted), the Supreme Court properly determined that he was not entitled to a credit for his payment of the [wife's] share of the carrying costs of the marital residence, which payments were made in lieu of his direct interim support obligations, and for which, in effect, he received a credit (citation omitted) *** [and] the record supports the court's determination that the [husband] used marital funds, in part, to maintain the status quo after the commencement date”; (4) holding that “Supreme Court properly determined that the [husband] failed to overcome the presumption that [a] *** Trust *** was marital property, since the [husband] failed to sufficiently trace the source of the funds deposited into the trust and commingled marital assets with assets of the trust (citations omitted)” and the husband “failed to overcome the presumption that the trust was marital property, the court properly determined that the trust was marital property subject to equitable distribution and providently *** direct[ed] that it be divided equally between the parties”; (5) determined that “Supreme Court providently exercised its discretion in determining that the [husband] should not have depleted approximately 80% of the liquid marital assets to pay the expenses of the collaborative divorce process, but rather, that the expenses should have been paid, in substantial part, with [the husband's] postcommencement earnings. Accordingly, the court providently exercised its discretion in awarding the parties' remaining liquid assets to the [wife]”; (6) held that “Supreme Court providently exercised its discretion in applying the child support percentage to the combined parental income up to $400,000 based on its consideration of the resources of the parties and the children, the physical and emotional health of the children and their special needs and aptitudes, and the affluent lifestyle during the marriage”;  and (7)  determined that “the court providently exercised its discretion in declining to award the [husband] a credit against child support for his contribution to college room and board while the children reside at college.”

Counsel Fees - After Trial – Denied
	In Matassov v. Matassov, 2025 Westlaw 699737 (2d Dept. Mar. 5, 2025), the husband appealed from a September 2020 Supreme Court order, which, in the wife’s October 2017 divorce action, determined that she was the less monied spouse, found that “both parties engaged in conduct that was not conducive to a swift resolution of this action,” granted her motion for counsel fees to the extent of awarding her $50,000, and denied the husband’s cross-motion for the same relief. The parties were married in 1996 and stipulated in January 2020 to a resolution of all issues between them. The wife’s motion alleged that she was the less monied spouse and that “but for the manner in which Defendant conducted himself in this action, [her] fees would have been far less.” The husband contended that he was the less monied spouse and argued that the wife employed “dilatory and obstructionist tactics” and “engaged in lengthy litigation without any sense of responsibility for costs.” The Second Department modified, on the facts and in the exercise of discretion, by denying the wife’s motion, holding that upon “the merits of the parties’ respective positions, the fact that both parties engaged in conduct not conducive to a speedy resolution of the action, and that the plaintiff failed to prove that she was the less monied spouse, the Supreme Court improvidently exercised its discretion in granting the plaintiff’s motion ***.”

Counsel Fees – After Trial – Granted

	In Torkin v. Susac, 2025 Westlaw 908378 (2d Dept. Mar. 26, 2025), the husband appealed from a March 2022 Supreme Court order which, after a hearing, granted the wife’s motion for counsel fees after trial to the extent of awarding her $272,000 in counsel fees. (See also the Appellate Division order handed down on the same date upon appeal from the judgment of divorce). The Second Department affirmed the award as a provident exercise of discretion, “considering the financial circumstances of the parties and the circumstances of the case as a whole, including the relative merits of the parties’ positions and whether either party delayed the proceedings or engaged in unnecessary litigation.”


Counsel Fees - Post-Judgment – Enforcement and Modification – Granted
	In Victoria M. v. Christopher L., 2025 Westlaw 863949 (3d Dept. Mar. 20, 2025), the father appealed from a July 2023 Supreme Court order which, upon stipulated written counsel fee submissions in post-judgment proceedings wherein the mother sought approximately $50,000 and the father nearly $28,000, awarded the mother $25,000 and denied the father’s application. The Third Department previously withheld decision and remitted, directing Supreme Court “to provide a concise but clear explanation of its reasons for the fee award.” 232 AD3d 1098, 1100 (3d Dept. 2024). Following a decision upon remittitur and supplemental briefs, the Appellate Division affirmed as a proper exercise of discretion, noting Supreme Court: determined that “the father was not entitled to the relief he sought” and “the mother’s cross-motion was necessary, as the father refused to cooperate with enrolling one of the children in counseling, despite recognizing that the child had been exhibiting concerning behaviors”; “considered the parents’ relative financial circumstances, including *** the mother’s waiver of child support”; and considered that “the father had a pattern of causing unnecessary delays and taking unreasonable positions, which required the mother to incur significant legal fees, including having her counsel prepare for hearing dates which were narrowed or resolved at the last minute.”

Custody - Third Party – Aunt Over Cousin: Alienation, Verbal & Physical Altercations
	In Matter of Smith v. Butler, 2025 Westlaw 814851 (4th Dept. Mar. 14, 2025), the cousin of the subject child’s deceased mother appealed from a September 2023 Family Court order which, after a hearing, granted custody to the child’s maternal aunt. Extraordinary circumstances were found based upon the death of the mother and the father’s default in the proceeding. The Fourth Department affirmed, finding that “the aunt has a more stable home environment, *** and displays the willingness to foster a relationship with other family members that the cousin did not. The cousin repeatedly alienated the child from the aunt and other family members, was involved in frequent verbal and physical altercations in the presence of the child, and attempted – while in the presence of the child – to smuggle synthetic marihuana into prison for her ex-husband.” The Appellate Division concluded that “it is in the best interests of the child to be placed in the aunt’s care.”

[bookmark: _Hlk193447011]Custody - Third Party – Step-Grandmother - Mother Drove Intoxicated with Child, Verbal and Physical Abuse, Prolonged Absences, Mental Health, and Substance Abuse

	In Matter of Lachenauer v Lachenauer-Myers, 2025 Westlaw 813768 (4th Dept. Mar. 14, 2025), the mother appealed from a February 2024 Family Court order which, after a hearing, modified a prior order by granting the step-grandmother primary physical custody of the child, with supervised visitation to her as the parties mutually agree.  The Fourth Department affirmed, noting that the mother did not dispute either the existence of sufficiently changed circumstances or Family Court’s best interests’ determination. As to extraordinary circumstances, the Appellate Division found: “the mother put the subject child at risk when she drove while intoxicated with the child in her car, struck the child with a lacrosse stick and bit him, repeatedly sent the child to live with the step-grandmother for prolonged periods of time, and failed to get appropriate substance abuse and mental health treatment, juxtaposed against the supportive and caring environment provided by the step-grandmother and the bond that has developed ***.” The Court rejected the mother’s claim that supervised visitation was improper, noting that the mother “inflicted physical and verbal abuse upon the child on multiple occasions, leaving him fearful of being with her, and the child’s therapist testified at the hearing that any visitation should be supervised at first.”

Custody – UCCJEA – Service – Out of State – Upheld
	In Matter of Rodriguez v. Escobar, 2025 Westlaw 699451 (2d Dept. Mar. 5, 2025), the father appealed from two November 2023 Family Court orders, which: (1) after a hearing to determine the validity of service of process, granted the mother’s motion to dismiss, upon the ground of lack of personal jurisdiction, the father’s 2021 petition seeking a writ to compel the mother to produce the parties’ child born in 2015 before the court, and for access to the child; and (2) dismissed the father’s petition. The Second Department: (1) dismissed the appeal from the first order, given that “no appeal lies as of right from a nondispositional order in a proceeding pursuant to Family Court article 6,” citing FCA 1112(a); and (2) reversed, on the law, vacated the first order, reinstated the petition, and remitted to Family Court. The Appellate Division noted that DRL 75-g(1)(a) provides that if a person cannot be served with notice in NY, “the court shall require that such person shall be served in a manner reasonably calculated to give notice … by [, inter alia] personal delivery outside the state prescribed by” CPLR 313.  CPLR 313 permits such out of state service to be personal “in the same manner as service is made within the state.” After due diligence with personal service, Family Court directed the father to serve the mother under CPLR 308(4) (“nail and mail”). The Second Department found that the mother’s motion to dismiss “effectively acknowledged that she had received a copy of the summons and petition affixed to the door of her home but stated simply, ‘To date, I have not received any mailing of the summons/petition.’” The father submitted his process server’s affidavit, which attested to the required mailing, and the mother’s reply failed to elaborate “on her bare denial of receipt of the summons and petition by mail at her admitted residence.” The Appellate Division held that “Family Court erred in directing a hearing to determine the validity of service of process upon the mother and should have found that service of process upon the mother was properly effectuated.”

Custody - Visitation – Prohibition Against at Father’s Residence – Allergies – Reversed
	In Matter of Passero v. Patcyk, 2025 Westlaw 877813 (4th Dept. Mar. 21, 2025), the father appealed from a May 2023 Family Court order which, after a hearing upon the mother’s cross-petition, modified a prior order and “prohibited [the father] from exercising his visitation with the children at his residence.” The Fourth Department reversed, on the law, and vacated so much of the order as prohibited the father from exercising visitation at his residence. The Appellate Division noted that while “it was undisputed that two of the three children have moderate or severe allergies to horses and the father’s home is on property that has a barn in which horses are boarded, the home study of the father’s residence did not conclude that visitation at the home was unsafe for the children.” The home study further stated “the horses were kept in stables, downwind and a moderate distance from the home” and “safety precautions were taken by the father and his wife to not have allergens in the home.”  The mother’s expert allergist: “initially recommended that the children be treated with allergy medications before being exposed *** but did not *** [restrict] *** visitation at the father’s home”; and then “changed his opinion to one that the children are to strictly avoid horse allergens and seemingly the father’s house, but such opinion was based on faulty information that the children were taken to an urgent care as a result of an allergic reaction to horses.”

Disclosure - Article – Requirement of Good Faith Efforts Prior to Motion
	For an informative article reviewing decisions interpreting 22 NYCRR 202.20-f, effective February 1, 2021, see Alan Levy, “Good Faith Efforts Required Before Filing Civil Discovery Motions: New York Courts Say: ‘We Mean It!’” NY Law Journal, Mar. 10, 2025.

Enforcement - Child Support – Willful Violation Found; Inability to Pay Not Established - Income from Employment Evidence Not Offered; Evidence - Judicial Notice of Court Records – Actual Knowledge of Order

	In Matter of Pifferrer v. Barrera, 2025 Westlaw 908349 (2d Dept. Mar. 26, 2025), the father appealed from a June 2024 Family Court order, denying his objections to a March 2024 Support Magistrate Order of Disposition which, after a hearing, found that he willfully failed to obey a November 2013 order of support pertaining to the parties’ child born in 2008. The Second Department affirmed, holding that “the father failed to meet his burden of offering competent, credible evidence of his inability to make the required payments.” The Appellate Division noted: “Apart from the monies the father testified that he was receiving from public assistance, the father failed to offer competent, credible evidence about his income from employment.” The Court concluded that “the Support Magistrate did not err in taking judicial notice of the Family Court’s records to establish that the father had knowledge of the November 2013 order.”

Equitable Distribution - Valuation Date – Art – Date of Trial
	In Halley v. Craven, 2025 Westlaw 836550 (1st Dept. Mar. 18, 2025), the wife appealed from an August 2023 Supreme Court order, which denied her motion to set the valuation date for the art created by the parties as of the date of commencement of the husband’s 2022 action for divorce, and granted the husband’s cross-motion, to the extent of determining that the valuation date therefor shall be the date of trial. The First Department affirmed, noting that “at a post-commencement auction *** the wife’s painting sold for more than $600,000, despite expectations of a price between $20,000 and $30,000.” The Appellate Division rejected the wife’s claim that the $600,000 sale price “resulted from her efforts to cultivate relationships within the art world,” finding that “networking alone cannot account for the painting selling for more than 20 times the anticipated amount.” The Court concluded: “Given the susceptibility of the value of the artwork to fluctuations in the market, the court properly characterized the parties’ unsold artwork as passive and set the valuation date as of the date of trial.”

Family Offense - Aggravated Harassment 2d, Harassment 2d – Found; Disorderly Conduct – Not Found

	In Matter of D.C. v. J.J.G., 2025 Westlaw 863924 (1st Dept. Mar. 20, 2025), the father appealed from an October 2022 Family Court order which, after a hearing, determined that he committed Aggravated Harassment 2d, Harassment 2d, and Disorderly Conduct and granted the mother and 2 children a 2-year order of protection. The First Department affirmed in part, holding that the harassment offenses were established by the mother testimony that the father “caused her to fear for herself and their children by sending her messages over Facebook Messenger threatening to kill her and put her ‘to sleep’,” while noting that “[t]he communications served no legitimate purposes and caused [the mother] to be alarmed and to have a reasonable fear of harm to her physical safety,” and the father’s “intent to harass or alarm [the mother] may be inferred from his threats to kill her.” The Court concluded that disorderly conduct was not established, holding that the “evidence that [the father] sent [the mother] private messages through Facebook Messenger does not support a finding that he acted with ‘the intent to cause, or recklessness in causing, public harm.’”

Family Offense - Menacing 2d and 3d – Found – Committed Against Mother and Children

	In Matter of M.D. v. F.T., 2025 Westlaw 714565 (1st Dept. Mar. 6, 2025), the father appealed from a February 2024 Family Court order which, after a hearing, found that he committed menacing 2d and 3d against the mother and subject children, and issued orders of protection. The First Department affirmed, citing the mother’s testimony describing “multiple episodes over a 10-year period in which the father grabbed her hair, kicked and hit her, and intimidated her by backing her against a wall and screaming in her face” as evidence of menacing 2d (PL 120.14), with his intent being “inferred from his actions and the surrounding circumstances.” As to menacing 3d (PL 120.15) the Appellate Division held the offense was established, noting: the father “admitted to hitting the children on the hands or arms with a belt”; “the evidence showed that the father cursed and screamed at the children while they were working on a homework assignment over a holiday weekend, threatening to hit them with a belt”; and “the father physically intimidated the daughter, backing her up against a wall and screaming in her face.”

Family Offense - Violation – Consecutive Sentences Permitted
	In Matter of Poli v. Titov, 227 NYS3d 724 (2d Dept. Mar. 5, 2025), respondent in an intimate relationship proceeding commenced in February 2024, appealed from a March 2024 Family Court order of commitment which, after a hearing, found that he violated a temporary order of protection 8 separate times and sentenced him to a term of 48 months in total, 6 months for each violation, the maximum permitted by FCA 846-a, to run consecutively. The Second Department affirmed, noting that where, as here, respondent was incarcerated “as a punitive remedy ***, the proceeding is one involving criminal contempt,” and although the 8 consecutive 6-month terms are allowed by FCA 846-a, “the aggregate term of incarceration violates the statutory maximum,” citing PL 70.30(2)(b). The Appellate Division concluded that “since the aggregate term of incarceration is deemed to be equal to the legally authorized limit, there is no reason to modify the order of commitment.”

Pendente Lite - Automatic Orders – Violation – Advance on Equitable Distribution Modified
	In Roberson-Fisch v. Fisch, 2025 Westlaw 863933 (1st Dept. Mar. 20, 2025), the husband appealed from a July 2024 Supreme Court order, which determined that he violated the automatic orders by purchasing $29.6 million in real property and directed him to pay the same sum to the wife as an advance on equitable distribution. The First Department held that “Supreme Court abused its discretion” and modified, on the law and in the exercise of discretion, vacated the advance award and directed the wife to deliver the funds to her counsel, to be held in escrow pendente lite, subject to reallocation after trial.  The Appellate Division concluded that this “was not a situation where the wife needed the award for necessary expenses, counsel fees or other reasonable needs” and while the husband engaged in a “blatant violation of the automatic orders *** [which] warrants redress,” he “retains the ability to seek leave of court should he wish to purchase any additional real estate.”

Procedure - Default – Vacatur Properly Denied; Interpreter Arguments Rejected
	In Matter of Polanco v. Cruz, 2025 Westlaw 699696 (2d Dept. Mar. 5, 2025), the mother appealed from a May 2024 Family Court order, which denied her motion to vacate the same Court’s February 2024 order, issued following her default in appearance at a February 2024 continuation of an October 2023 hearing upon the father’s February 2022 petition and her February 2023 petition, awarding the father sole legal and physical custody of the parties’ 3 children. The mother and her counsel were present at the October 2023 hearing, along with a Spanish interpreter, and the father’s direct testimony was completed and video evidence was received. The February 2024 continuation date was selected in the presence of the parties, counsel, and the interpreter. The mother failed to appear on the February 2024 date and her counsel requested an adjournment, stating he had communicated with her that morning and she claimed to be unaware of the hearing date. Family Court denied the adjournment request and proceeded by inquest. The Second Department affirmed, holding that the mother “failed to provide a reasonable excuse for her default” and found that her assertion “that she was unaware of the *** hearing date because the interpreter failed to interpret that date is unsupported by the record, as that date appears twice in the transcript, and is further contradicted by her assertion that she maintained regular and consistent communication with her attorney.” The Court concluded that in the absence of a reasonable excuse for the mother’s default, “we need not determine if she demonstrated a potentially meritorious defense.”

Legislative Items

Parent Education and Awareness
	There is a bill which would add new DRL 212 and new FCA 665-670, to codify the concepts contained in 22 NYCRR Part 144, in particular, to provide that the court “shall order both parents to attend a certified parent education and awareness program unless the court finds significant evidence that attendance at the program would not benefit the parents or their children, provided, however, that the parents shall not attend the same class session. Such court order shall be made as early in the proceeding as practicable.”  At present, this is a one-house bill. A.06570.

Separation – No Fault; Conversion Divorce Waiting Periods Shortened to 6 Months
	Passed by both Houses and if signed by the Governor, this legislation: (1) would amend DRL 170(5) and (6) to shorten the “conversion divorce” waiting periods following separation judgments and agreements to 6 months; and (2) would amend DRL 200 to add a new subdivision [6] to provide an irretrievable breakdown ground for separation, upon a statement under oath by one party that the relationship “has broken down irretrievably for a period of at least six months,” provided that “the economic issues of the payment or waiver of spousal support, the payment of child support, the payment of counsel and experts’ fees and expenses as well as the custody and visitation with the infant children of the marriage have been resolved by the parties, or determined by the court and incorporated into the action.” A.03392A, S.01261A.

Surrogacy – Technical Amendments and Sanitized Captions
	This legislation, effective December 21, 2024, amends numerous provisions of the statutes pertaining to surrogacy. Family Court Act 581-205 is amended to provide that the surnames of the child or parties shall not be displayed in any caption, document, index, minutes, or other record available to the public. A.04921C, S.05107C. Signed December 21, 2024, Laws of 2024, Ch. 671.

	Additional legislation, a series of chapter amendments, was signed February 28, 2025, with varying effective dates. A.02057, S.0819, Laws of 2025, Ch. 98.
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