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Message From the Section Chair

Dear fellow members of the Elder Law and Special
Needs Section,

I am honored and very proud to serve as your chair for this
year. The hallmark of our section is the collegiality of our mem-
bers, and the willingness to share ideas and empathize with the
trials and tribulations that we all go through in serving the el-
derly and disabled population of the State of New York. I espe-
cially want to thank Britt Burner for her outstanding leadership
in the past year. I have learned a great deal from Britt (and from
Fern Finkle, Chris Bray, Tara Pleat, and all past chairs etc.), and
have valued my time serving as past chair of the Medicaid and
legislative committees. The chief lessen I learned from Britt is,
“Don’t worry, everything turns out fine in the end,” which so
far (fingers crossed) has turned out to be the case!

Under the new bar membership model, we have a unique
opportunity to grow our membership by speaking with our
colleagues who are members of other sections and encourag-
ing them to join our section. It is also especially important
to actively encourage younger attorneys who are interested in
this intellectually stimulating and fulfilling area of the law to
join our section, become involved in one of our standing com-

mittees, and attend our section
meetings as well. All of us have a
role to play in achieving this goal.

Newer attorneys to our sec-
tion should realize that they get
their most “bang for the buck” by
asking and responding to ques-
tions on our incredibly active
Listserve, which really serves as a
repository for learning the rules
regarding Medicaid eligibility,
the ins and outs of drafting trusts
agreements, guardianship practice, etc. We have many “pro-
lific posters” who are always willing and able to answer ques-
tions running from the most basic to the very complicated.
Reading the posts is sometimes like attending a master class
in Elder Law/Special Needs Planning!

Richard A. Marchese

There will be many challenges in the year ahead for practi-
tioners in this field. As the governor stated in her Final Master
Report on the Aging, the state is at an “inflection point” in its

continued on page 5
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Message From the Co-Editors

By the time you are reading
this, we will likely be full swing
into the fall/holiday season! We
hope everyone had an enjoyable
summer!

First and foremost, I would
like to take a moment to in-
troduce you to the Publication
Section’s new co-chair and my
co-editor, Joel Krooks, Esq.
Joel is an attorney at Littman
Krooks, LLP, focusing his prac-
tice on elder law, special needs

Lauren C. Enea

planning and estate administration. I am happy to welcome
him to our committee and look forward to working with
him to produce educational and interesting journals for our
section. Please also make sure to read our Member Spotlight
on page 6 to learn more about Joel!

This issue showcases six comprehensive articles, three of
which focus on guardianship proceedings, which can often
be a daunting and confusing area of Elder Law.

We begin with our Special Education Column featuring
a heartfelt letter from Irina Roller, Irina recently traveled to
Israel and sheds some light on a rehabilitation village she vis-
ited, known as the Jewel of Negev.

Our next article is from our friend, and frequent con-
tributor Paul S. Forester with a State of Estates update. This
State of Estates covers a number of interesting topics for the
estate administration and probate practitioner!

Then, Sheila E. Shea provides us with an update and out-
line regarding civil commitments in New York and some
updates contained in the 2026 Executive Budget. This ar-

ticle is a must read for anyone
whose practice also covers men-
tal health law.

After that, Bret Cahn, pro-
vides us with a very clear over-
view of the process to invalidate
legal documents and transactions
in an Article 81 guardianship
proceeding. This article can be an
extremely useful reference when
seeking to have documents such
as a Power of Attorney or deed
revoked due to misuse or fraud.

We then hear from Linda Redlisky and Edmond Wong
with part one of a two-part article regarding guardianship tri-
als and practitioners tips! Again, an excellent reference for a
guardianship attorney!

Joel Krooks

Last, but certainly not least, Elizabeth Adinolfi sheds light
on Confidentiality in Article 81 proceedings.

Please make sure to also read the summer meeting recap
from the summer meeting co-chairs, Kristen Casper and
Miles Zatkowsky. This year’s summer meeting took place in
Baltimore, Maryland and looked to be an educational and
festive few days! We are sorry to have missed it!

Our next journal will be released in winter of 2026 and
content is due to our committee on October 30, 2025. Please
send all submissions to Lauren C. Enea and Joel Krooks at
L.Enea@esslawfirm.com and jkrooks@littmankrooks.com.

Thank you and Happy Reading!
Lauren Enea & Joel Krooks

NEW YORK STATE BAR ASSOCIATION

If you have written an article you would like considered for publication, or
have an idea for one, please contact one of our Co-Editors:

Lauren C. Enea

Enea, Scanlan & Sirignano, LLP
White Plains, NY
l.enea@esslawfirm.com

Joel Krooks

Littman Krooks, LLP

Rye Brook, NY
jkrooks@littmankrooks.com

Articles should be submitted in Word format (pdfs are NOT acceptable), along with biographical
information and an author headshot.

REQUEST FOR ARTICLES il
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ability to provide safe, quality services and programs for the
elderly. Federal cuts to state funding for Medicaid may very
likely have a cascading impact on critical services and programs
supported by the Medicaid program. That, coupled with work-
force reductions for services for veterans and the imposition of
more restrictive eligibility criteria for SNAP benefits, etc. will
impact a significant portion of the population we serve. Our
continued advocacy for the elderly and disabled will be more
important than ever. We are lucky to have attorneys in our
section who have years of experience in the legislative process
to help guide our efforts for lobbying in Albany, and fortunate
to have long standing lobbyists (Josh Oppenheimer and Jane
Preston) who work tirelessly on our behalf.

We had a great summer meeting in Baltimore! Thanks so
much to our co-chairs for the meeting, Kristen Casper and
Miles Zatkowsky. The programming for the CLE presenta-
tions kept everyone’s attention, generated much discussion
afterward, and was very well received. We were pleased to be
joined by the Monroe County Surrogate Christopher Ciac-
cio, who led a very interesting discussion on the history and
purpose of the Surrogate Court as a court of equity. We also
learned a lot about the economics of running a law practice
from Michael Garibaldi (focus on your account receivables!),
and Tim O’Rourke and Donna Steffans gave a very thor-
ough presentation on the ins and outs of the Secure Act.
Between presentations and afterward on our boat cruise of
the Inner Harbor, all of us had a chance to catch up with
fellow section members on not only their practice and how
they are doing, but also to trade war stories and learn more
about their personal lives and their families.

This will be a very busy year for our section. Some of the pro-
posed legislation we will be closely monitoring include bills pro-
posing safeguards relating to financial exploitation of the elderly,
clarification of the treatment of jointly owned bank accounts
and, most important, the Medicaid Aid in Dying Act (MAID).
After hearing from both our section and other interested sec-
tions and committees, NYSBA submitted a memo in support
of MAID. With the support of the State Bar, along with other
organizations, the MAID bill (A136/S138) passed both the As-
sembly and the Senate, and will be delivered to the governor for
her approval or veto sometime before the end of this year.

Finally, we are all looking forward to our fall meeting in
Lake Placid! The High Peaks resort is a great venue for our
meeting, and I am sure we will all enjoy crisp fall weather and
clean mountain air in the Adirondacks! Co- Chairs David
Kronenberg and Robin Goeman have been working tirelessly
to put together a unique program on topics that should be of
great interest and import to all.

In closing, I thank all of you for your support, and I send
special thanks to to my fellow officers, Past Chair Britt Burn-
er, Chair-Elect Tammy Lawlor, Vice-Chair Lindsay Heckler,
Secretary David Kroneberg, Treasurer Debra Ball, and our
stellar financial officer, Sal DiCostanzo. I am looking forward
to a wonderful year ahead and am grateful for the opportu-
nity to serve as your chair. Please reach out to me with any
questions you may have, or comments.

Cheers!
Rick

TOGETHER, we make a difference.

When you give to The New York Bar Foundation, you help people in need
of legal services throughout New York State. Through our grant program,
we are able to assist with legal needs associated with domestic violence,
elder abuse, homelessness, attorney wellness, disability rights, and other

life changing legal matters.

Make a difference, give today at www.tnybf.org/donation
or mail a check to: The New York Bar Foundation, 1 Elk Street, Albany, NY 12207
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Member Spotlight: Joel Krooks

Q:

A:

Q:

Where are you from?

I am from Chappaqua, New York in Westchester Coun-
ty. | currently live in Mamaroneck, NY.

Where is your favorite place you have traveled to?

My favorite place I have traveled to is a close call between
South Africa and Vietnam. I think South Africa has a
slight edge.

What led you to work in the field of elder law?

As many of you know, my father, Bernard Krooks, has
been a leading figure in the field of elder law for many
years. Witnessing the impact of his work and the legacy
he built inspired me to follow in his footsteps and pursue
a similar path.

What is your favorite part about your job?

The favorite part of my job is really making an impact
and helping families in need. When everything actually
works out, those are the best days.

What did you want to be when you were younger?

I wanted to be a sports agent. I always thought I was go-
ing to end up in sports, but each decision kept leading
me to my current job as an elder law and special needs
attorney instead.

Tell me a little about your family.

[ am married to my beautiful wife, Leeor. We met at the
Benjamin N. Cardozo School of Law. In June, we wel-
comed our first child, Kaia Evelyn Krooks!

Are there hobbies you look forward to outside of work?

I like to play as much golf as I can outside of work. I
also really enjoy watching my favorite sports teams: the
New York Giants, the New York Yankees, the New York
Knicks and the Wisconsin Badgers.

If you could have one superpower, what would it be?

I think mind control is the best superpower. Would
make life a lot easier.

If you could have dinner with one person in the world

who would it be?

Great question, I'm going to say Derek Jeter, but it is re-
ally tough to choose one person. If anyone can make this
happen, please do.

Q: What's a fun fact about you?

A: T have a movie rating website on the side. If anyone is

interested in movie ratings check out Joelrated.com.

J | RATED

: Do you have any advice to give to attorneys just starting

off in the field?

My advice is that everything gets better with time. At first
this field can be very challenging, but the more knowl-
edge and experience you gain the better it gets.

NYSBA Elder and Special Needs Law Journal | 2025 | Vol.35 | No.2
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Special Education Column

By Irina Roller

Dear Colleagues,

As another summer ends and students with and with-
out disabilities get ready for another school year, we reflect
on how we spend time exploring programs for children and
adults with disabilities. As many of us do, I spent time trav-
eling this summer. During a recent visit to Israel, I had the
privilege of exploring ADI Negev—Nahalat Eran, a remark-
able 40-acre rehabilitation village often referred to as “The
Jewel of the Negev.” It’s not just a beautiful phrase but truly
captures the spirit of this place. Founded in 2005 by the fam-
ily of Eran Almog, who was born with severe autism and cog-
nitive disabilities, ADI Negev was created so that people of all
backgrounds and abilities could live, heal, and grow together.

It’s hard to capture just how moving this village is, or how
thoughtfully every detail is designed for true inclusion. More
than a care facility, it’s a thriving community, home to over
170 residents ranging from infants to older adults with com-
plex disabilities, alongside more than 200 special education
students, local families, and more than 850 dedicated profes-
sionals of diverse backgrounds. Children with and without
disabilities learn side by side in kindergarten classes, building
empathy and understanding from the very start. Adults with
disabilities find real purpose working on the village’s farms
and gardens. In the hydrotherapy pools, residents, local stu-
dents, and even community leaders swim and receive therapy
together. There’s an adapted gym where residents in wheel-
chairs play basketball, and sensory rooms where children can
relax and feel calm, the smiles on their faces said it all.

There were so many moments that stayed with me. The
Kaylie Rehabilitation Medical Center provides world-class
care and research, while keeping families close to home when
they need it most. Ground-breaking research and treatment

methodologies are being used internationally as well. Another
highlight was simply walking through the grounds and see-
ing people with disabilities and complex medical needs living
with dignity in fully accessible spaces surrounded by gardens,
playgrounds, horses, and a petting zoo.

People from every background — Jews, Christians, Arabs,
Bedouins, Druze — come together here as residents and profes-
sional staff. Differences are set aside so that everyone is treated
with dignity, compassion, and respect. I left ADI Negev—Na-
halat Eran inspired and reminded that disability can touch ev-
ery one of us, and that building truly inclusive communities
isn’t just an ideal, but a reality we should all strive for.

We plan to have professionals from ADI present at an up-
coming Special Education Committee meeting in the fall. If
you would like more information on the village, do not hesi-
tate to contact me.

I hope everyone had an amazing summer and wish all our
families a successful school year.

Irina

Irina Roller is the founder/owner of
the law offices of Irina Roller. Irina has
dedicated her law practice to helping
families obtain either appropriate pub-
lic educational programs and services,
or private school funding, for their
children. She believes that every child
can learn and flourish in the right learn-
ing environment, and with appropriate
support. Irina and her staff work to
ensure that children obtain the services
and education they need, deserve and
are entitled to by law.
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State of Estates

By Paul S. Forster

As we endure what has been predicted to be a frigid win-
ter, herewith for your indoor enjoyment are some interesting
cases involving everything from a holding that substantial
compliance with the formalities of will execution can be suf-
ficient to sustain probate to the dismissal of an attempt to
sue a decedent’s “estate” without the appointment of a fidu-
ciary. Enjoy!

Substantial Compliance With Formalities of
Execution May Be Sufficient To Sustain Probate,
and ‘Publication’ and ‘Acknowledgement’ Can
Be Effectuated by an Agent

On the application of the decedent’s granddaughter, the
nominated executor, the decedent’s 2021 will was admitted
to probate. Thereafter, a beneficiary in a prior (2019) will
(George) sought to vacate the probate decree. He subsequent-
ly petitioned for probate of the 2019 will. His application to
vacate the probate decree was supported by an affidavit from
Carol, one of the “witnesses” to the 2021 will, wherein Carol
recited a series of allegations that conflicted with the assertions
she previously made in her affidavit of attesting witness in sup-
port of the probate of the 2021 will, most notably that she did
not witness the decedent sign the 2021 will. Eventually, the
matter was set for trial. It appeared from the testimony that
in March of 2021, the decedent asked her friend and care-

taker, Diane, to help her prepare a new will because she was
concerned about the cost of hiring an attorney. Diane testified
the decedent was determined to change her will to leave her
estate to her grandchildren, Currey and Keagan. Over the fol-
lowing weeks, Diane met multiple times with the decedent to
discuss and document the decedent’s intentions for her will.
The decedent clearly stated she wished her properties to be left
to her grandchildren and asked Diane to obtain the real prop-
erty deeds to accurately identify them in the will. The decedent
also explicitly requested that Diane and her neighbor, Carol,
act as witnesses to the execution of the will. Thereafter, Diane
met the decedent at her home to finalize the 2021 will. Di-
ane reviewed the terms with the decedent, who then read and
signed the document in the presence of Diane and Currey (the
granddaughter-beneficiary). Diane signed as an attesting wit-
ness upon the decedent’s request. Currey observed her grand-
mother signing the 2021 will and heard her ask Diane to sign
as a witness, but refrained from signing herself as a witness,
as she was a named beneficiary. Carol, intended as the second
witness, was unable to be present at the decedent’s house that
day due to recent surgery. However, Carol knew the decedent
was working on writing the 2021 will with Diane’s assistance,
had discussed the decedent’s plans with the decedent and was
anticipating signing the 2021 will as a witness. Thus, after the
decedent signed the 2021 will, with Diane and Currey pres-
ent, by telephone Carol instructed Currey to bring the 2021

8
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will to her to obtain her signature as they had previously dis-
cussed. Currey complied, taking the document the next day
directly to Carol, who was aware of the decedent’s intentions
and subsequently signed as the second attesting witness from
her home. Both Diane and Carol confirmed in their testi-
mony that the decedent clearly expressed her intent to leave
her entire estate to her grandchildren, that they supported and
encouraged her to do so, and agreed to sign her 2021 will as
witnesses. The decedent passed away three days after execut-
ing her 2021 will. The court distinguished the case from cases
summarily denying probate for lack of due execution because
the 2021 will already had been admitted to probate based on
ample evidence of due execution at that time. The court stat-
ed that a petition seeking to vacate a decree of probate must
demonstrate a substantial basis for its contest and a reasonable
probability of success through competent evidence that would
have probably altered the outcome of the original probate
proceeding. The court found that George had met his burden
by virtue of the stark contradiction between Carol’s attesting
witness affidavit and her subsequent testimony that she never
saw the decedent sign the 2021 will, which was corroborated
by Currey, who verified that she brought the 2021 will from
the decedent’s house to Carol’s house for her to sign. George
asserted that the decedent’s failure to directly and physically
acknowledge her signature and declare the instrument to be
her will to Carol were fatal defects, but the court disagreed.

The court stated that while acknowledgment and publica-
tion are each necessary, differences in both the timing of the
acknowledgment and publication and the manner that each are
communicated have been sustained, adding that the testamen-
tary occasion is not to be bounded by time alone, or to be bro-
ken by a change of the place where the transaction commenced,
for the persons concerned may well maintain a continuous rela-
tion to the ceremony of will making and to each other’s acts in
that regard, despite the lapse of time or a change in their own
location. The court added that a slight variance from the usual
formality in the execution of a will, unattended by any other
circumstances throwing suspicion on a will, does not render a
will invalid. The court ruled that the fact that Carol signed as
a witness to the 2021 will but not in the presence of the dece-
dent, and the decedent did not acknowledge her signature in
the presence of Carol, did not necessarily mean the 2021 will
was per se invalid. The court held that the use of an agent or
proxy in connection with a will execution ceremony is not, in
itself, a fatal defect under New York law but that it is a recog-
nized and accepted practice, provided the statutory purpose is
fulfilled: that the will is executed with the testator’s knowledge,
intent, and request (whether express or implied) that those in-
dividuals serve as witnesses. Given the clear evidence of sub-
stantial compliance with the formalities of execution, the court
stated it was unwilling to impose an overly strict interpretation
that would subvert the beneficial purpose of the statute. The

court found that Currey was acting as the decedent’s agent and
as such effectively completed the requisite “acknowledgement”
and “publication” elements of due execution. Consequently, The
court denied the petition to vacate the decree of probate of the
2021 will. Matter of Swing, 2025 N.Y. Slip Op. 50518 (Surr.
Ct., Oneida Co., Surr. Gigliotti, 3/31/25)

Public Assistance Recipient Who Challenged
the Government’s Action Granted Attorney’s
Fees Under the ‘Catalyst’ Theory, Even Though
the Government Mooted the Controversy by
Changing Its Position During the Litigation

This is a public assistance case involving the granting of
attorney’s fees to the public assistance recipient who prevailed
against the government. After the plaintiff-recipient sued the
agency, the government changed its position, rendering the
action moot, but the court nonetheless granted fees to the
plaintiff under the Equal Access to Justice Act (EAJA) (CPLR
8601) utilizing what is known as the “catalyst” theory. The
government appealed. The Appellate Division affirmed. The
Appellate Division stated that the core purposes of EAJA are
to improve access to justice by the state’s most economically
challenged citizens, and to reduce and correct erroneous deci-
sions by state agencies. The Appellate Division added that the
EAJA’s provision of attorneys’ fees to prevailing parties ensures
that state decisions can be challenged by the people affected
by them — people who might otherwise be forced to acquiesce
in erroneous decisions that profoundly affect their lives. In
the view of the Appellate Division, the ‘catalyst’ theory serves
these objectives. The Appellate Division explained that under
the catalyst theory, an Article 78 Court may award attorneys’
fees to low-income petitioners where the state grants relief
before a court rules on the merits, pointing out that cases
where the state folds its hand before being forced to do so
by a court are often those that are most clearly meritorious.
The Appellate Division noted that the threat of fee shifting
even in the absence of an adjudication provides added incen-
tive for state agencies to improve their decision-making. The
Appellate Division found that the Supreme Court correctly
had applied the catalyst theory to the record in the case and
concluded that the Article 78 petition caused the agency to
change its determination. Jaguez v. Tietz, 2025 N.Y. Slip Op.
02009 (1st Dep't., 2025)

Summary Judgment Denied to Grantor and
Trustee of Irrevocable Trust Which Had Been
Drained by Trustee in Favor of the Grantor, on
Grounds That Questions of Fact Existed as to
Whether Grantor Understood the Documents
and Intended To Make a Gift to Plaintiffs

This matter was framed as a constructive trust case. The
defendant Sandler created an irrevocable trust for the ben-

NYSBA Elder and Special Needs Law Journal | 2025 | Vol.35 | No.2
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efit of his two daughters, who were the plaintiffs in the ac-
tion. The defendant Greenbaum was named as trustee. The
plaintiff daughters commenced the action, inter alia, to
impose a constructive trust against, among others, Sandler
and Greenbaum, alleging that Greenbaum violated the trust
by disbursing its funds to Sandler and others for Sandler’s
benefit. Sandler and Greenbaum separately moved for sum-
mary judgment dismissing the complaint insofar as asserted
against each of them and declaring that the trust was void
ab initio on the ground that they misunderstood the trust
documents and did not intend to make an inzer vivos gift
to the plaintiffs. The Supreme Court, among other things,
granted defendants’ motions and the plaintiffs appealed.
‘The Appellate Division found that Sandler and Greenbaum
had established their prima facie entitlement to judgment
as a matter of law by submitting their affidavits explain-
ing that they misunderstood the trust documents and that
Sandler did not intend to confer an inter vivos gift upon the
trust or the plaintiffs. However, the Appellate Division ruled
that the plaintiffs had raised a triable issue of fact in opposi-
tion by submitting the trust instrument, signed by Sandler,
which stated in plain language that the trust was solely for
the benefit of the plaintiffs and that Sandler understood that
he would no longer have any entitlement to funds deposited
into the trust. The affidavit of one of the plaintiffs also raised
a triable issue of fact as to Sandler’s intent when creating the
irrevocable trust. Accordingly, the Appellate Division held
that the Supreme Court should have denied the separate
motions of Sandler and Greenbaum for summary judgment
dismissing the complaint insofar as asserted against each of
them and declaring that the trust was void ab initio. [Note:
the case does not discuss whether the elements of a con-
structive trust were present and satisfied, which from the
facts presented, does not appear to be the case. In that event,
rather than move for summary judgment, the defendants
might have moved under CPLR 3211(a) (7) (absence of a
cause of action) | Venezia v. Greenbaum, 226 A.D.3d 210
(2nd Dep't., 2024).

Grantor’s Action To Reform a Deed Which Did
Not Retain for Him a Life Estate as He Had
Been Led to Believe Is Allowed To Proceed
Alleging Mutual Mistake or Unilateral Mistake
With Fraud, Undue Influence, and Unjust
Enrichment/Constructive Trust

Plaintiff sold his farm to his daughter and son-in-law,
the defendants. A third defendant held a mortgage on the
property. The plaintiff believed he would be given a life es-
tate from the purchaser defendants as part of the transfer
but later learned that no life estate had been created. Plain-
tiff brought suit seeking, inter alia, conversion and reforma-
tion of the deeds that transferred ownership of the farm to

the defendants. Plaintiff amended his pleadings asserting, in
addition to conversion, claims for reformation or rescission
and damages based on “mutual mistake or unilateral mistake
with fraud;” undue influence; and “unjust enrichment/con-
structive trust.” The purchasers and the mortgagee moved
to dismiss the actions. The Supreme Court granted the de-
fendant-purchasers’ motion insofar as it sought dismissal of
the claims asserting “mutual mistake or unilateral mistake
with fraud”and “undue influence” and insofar as it sought
dismissal of the claim asserting “unjust enrichment/construc-
tive trust,” except to the extent that plaintiff claimed to have
relied upon an unfulfilled promise that he could live in his
house until he died. The court also granted the mortgagee’s
motion, dismissing the amended complaint against it. The
plaintiff appealed. After a detailed exposition on pleading
unilateral mistake with fraud, undue influence and construc-
tive trust, the Appellate Division reversed and restored those
claims as to both sets of defendants. Barker v. Gervera, 236
A.D.3d 1318 (4th Dep't., 2025).

In Terrorem Clause Provisions Not Triggered by
Actions by Trust Beneficiaries To Force Trustees
To Comply with Terms of Trust

Plaintiff was a beneficiary of a revocable trust that, she as-
serted, entitled her to certain real property and income. The
trust included an in terrorem clause, which would dispossess
a beneficiary or other challenger who contested or sought to
nullify the trust. The issue on the appeal was whether plain-
tiff triggered the clause when she commenced the underlying
action against the trustee and thereby forfeited her bequests.
The court of Appeals, reversing the Appellate Division and
Supreme Court, concluded that because plaintiff did not seek
to challenge the trust, but merely sought to enforce its provi-
sions as the grantor wrote and intended them, she did not

violate the in terrorem clause. Carlson v Colangelo, 2025 N.Y.
Slip Op. 02264 (Ct. of Appeals, 2025).

Distributee Whose Share of Estate Under
Propounded Will Exceeds Intestate Share Lacks
Standing To Contest Will; Attempt To Object to
Will Did Not Trigger In Terrorem Clause Because
‘Objectant’ Lacked Standing To Object

The decedent was survived by five children and by a
grandchild who was the child of a predeceased child. The
propounded will contained an in terrorem clause. The es-
tate consisted of personal property valued at $15,000 and
real property valued at $1,265,000. One of the decedent’s
children, who received a devise of 20% of the real estate,
appeared pro se and filed “objections.” Her objections did
not object to the petitioner’s appointment as the nomi-
nated executor under the propounded instrument, did
not contain allegations objecting to the due execution of
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the propounded instrument, or the capacity of the dece-
dent at the time the will and codicil were executed, or
include allegations that the propounded instrument was
the product of undue influence or fraud. The objectant’s
handwritten narrative contained allegations of the dece-
dent’s behavior during her lifetime regarding the manage-
ment of the decedent’s house and the management of the
house by others after the decedent’s death. The petitioner
moved for summary judgment dismissing the objections
and admitting the propounded instrument to probate.
The court dismissed the objections for lack of standing.
The court stated that under SCPA 1410, any “person in-
terested” in the estate, who is defined as a person adversely
affected by admission of the will, may file objections. The
court opined that in determining whether a distributee
will be adversely affected by probate, the legacy in the
offered will is compared with what the potential object-
ant would take in intestacy, adding that if the distributee
would realize a pecuniary gain by the probate of the will,
the distributee would not be “adversely affected” within
the meaning of SCPA 1410 and would therefore not have
standing to file objections. The court calculated that the
respondent’s testate share would be over $40,000 greater
than her intestate share based upon the estate assets. Since
the respondent’s interest under the will was greater than
that in intestacy, her pecuniary interest was not adversely
affected by the will, and thus the court concluded she had
no standing to object. In construing whether the in rer-
rorem clause had been triggered by the respondent’s fil-
ing of her objections, the court noted that although in
terrorem clauses are enforceable, they are not favored and
must be strictly construed. Having determined that the
respondent’s objections were a legal nullity, the court held
that the propounded instrument’s iz terrorem clause was
legally inoperative against the respondent, as she had no
standing to object or participate in a will contest. Matter
of Branch, 2025 N.Y. Slip Op. 50329, (Surr. Ct., Kings
Co., Surr. Graham, 3/10/25) [Note: the decision proceed-
ed in accord with the widely held but incorrect belief that
a will only can be construed after it is admitted to probate,
which is not supported by the relevant statute — SCPA
1420(3) & (4)].

Attempt To Sue a Decedent’s ‘Estate’ Without
the Appointment of a Fiduciary Dismissed

In a contract action, the plaintiff brought suit against the
decedent’s “estate” and against the decedent’s widow, assert-
ing claims sounding in breach of contract and money had
and received. Plaintiff alleged that he had agreed to purchase
the rights to some of the decedent’s recordings, royalties, and
other assets. Defendants inter alia moved under CPLR 3211
(a) (7) to dismiss the claims against the “estate” because un-
der New York law, an estate has no independent legal status

and may not be named directly as a defendant to an action.
The court agreed. The court stated that an estate is not a legal
entity, and that as a result, any action for or against the estate
must be by or against the executor or administrator in his
or her representative capacity. The court added that for this
reason, a plaintiff may not commence an action during the
period between the death of a potential defendant and the ap-
pointment of a representative of the estate. The court pointed
out that plaintiff did not bring claims against a personal repre-
sentative of the decedent’s estate and instead attempted to sue
the “estate” directly, which it may not do. The court rejected
the plaintiffs attempts to evade the force of the black-letter
principles by asserting that it sad brought claims against the
estate’s representative, because the complaint defined “estate”
as the legal representative of the estate. The court found the
effort to define away the fundamental infirmity in plaintiffs
claims against the estate creative but unavailing. Plaintiff also
contended that naming the “estate” as a defendant served as a
valid placeholder for the currently unknown legal representa-
tive of the estate. The court also found this contention unper-
suasive because plaintiff did not allege that any legal represen-
tative of the estate had been appointed, and because plaintiff
could not properly assert pre-appointment claims against the
estate itself. Elevate Music Fund 3 LP v. Estate of Scaife, 2025
N.Y. Slip Op. 50651 (Sup. Ct., New York Co., Justice Lebo-
vits, 4/16/25).

Brief brief

In a will contest and a proceeding to invalidate an inter vi-
vos trust which were consolidated for trial, the court sustained
both and provided an erudite dissertation on the elements of
a confidential relationship, undue influence, and the burden
of proof in a family context. Matter of Mantia, 2024 N.Y. Slip
Op. 51445 (Surr. Ct., Suffolk Co., Surr. Messina, 9/30/24).

Paul S. Forster is a sole practitioner
in Tuckahoe, New York. He is co-chair
of the Trusts and Estates Law Sec-
tion’s Estate and Trusts Administration
Committee.
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Civil Commitment in New York
By Sheila E. Shea

1. Introduction

The 2026 Executive Budget contained substantial
new investments in mental health services and included
chapter amendments to Article 9 of the Mental Hygiene
Law (MHL), our state’s civil commitment statute. The
process for admission and retention to psychiatric hos-
pitals is procedurally complex and can be confounding
to the general public, clinicians and members of the bar.
This article is intended to unlock some of the assump-
tions and misconceptions around civil commitment in

New York.

Every year, over 100,000 people are admitted to
hospitals licensed or operated by the Office of Mental
Health (OMH). Admissions may be voluntary or invol-
untary. For example, in 2020, there were over 113,000
legal status admissions to inpatient mental hygiene fa-
cilities and approximately 73,000 were involuntary.!

Case law recognizes that involuntary civil commit-
ment constitutes a “massive curtailment of liberty,”
which is constitutionally permissible only if stringent
substantive and procedural due process standards are
met.? Even the “willing patients” (voluntary and infor-
mal in New York) are not immune from such loss of lib-
erty, as there is always the potential for these individuals

to become involuntary patients (e.g., by improper clas-
sification or through court involuntary retention). They,
too, are entitled to constitutional protections.3

New York subscribes to a medical model for inpa-
tient admission rather than a strictly legal or judicial
model — that is, involuntary admission to a psychiatric
hospital for a period of up to 60 days is accomplished
solely on the certifications of examining physicians,
without mandatory judicial review. During this ini-
tial admission period, judicial review is elective, and a
challenge to involuntary hospitalization must be affir-
matively exercised by the patient or others. Mandatory
judicial review comes into play only for long-term re-
tention. The statutory provisions governing admission
and retention are set forth in Article 9 of the Mental
Hygiene Law.*

2. Admission and Retention

A person may be civilly admitted to a hospital only
pursuant to Article 9.% This statutory scheme has been
in effect since 1965 and established a two-tiered process
for admission and retention of patients in hospitals. The
first stage employs the medical model, allowing up to 60
days’ confinement without mandatory judicial review.
For patients in need of continued involuntary inpatient
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confinement beyond 60 days, the second stage provides
for periodic court orders of retention.

It has been argued that the medical model is consti-
tutionally impermissible, or at least suspect; and indeed,
most states do afford every involuntary patient a prob-
able cause hearing within five to 15 days of admission.
However, both the New York Court of Appeals and the
United States Court of Appeals for the Second Circuit
have held that New YorK’s statutory scheme is consti-
tutional due to its procedural due process protections,
which include the availability of Mental Hygiene Legal
Services (MHLS).6

3. Mental Hygiene Legal Service

MHLS (formerly the Mental Health Information
Service), operates pursuant to Article 47 of the MHL.
MHLS is an agency of the New York Supreme Court,
Appellate Division. MHLS has several functions that
are defined by statute and uniform regulations of the
Appellate Departments.” These duties include, among
other things, providing protective legal services, advice
and assistance to people who are mentally ill or develop-
mentally disabled and residents of facilities as defined in
§ 1.03 of the MHL or any other place that is required
to have an operating certificate pursuant to Articles 16
or 31 of the MHL and to persons alleged to be in need

of care and treatment in such facilities.

The objectives of MHLS are to ensure that persons
with mental disabilities are afforded due process and
equal protection under the law; to provide legal counsel
for its clients in judicial proceedings concerning admis-
sion, retention, transfer, care and treatment; to study
and review the admission and retention of all patients;
to investigate and take legal action relative to cases of
abuse or mistreatment; and to make appropriate refer-
rals for other needed legal services.

Notice of Status and Rights

Adequate notice is a cornerstone of due process.
Immediately upon admission or upon conversion to
another legal status, each patient must receive a writ-
ten notice, prescribed by the OMH commissioner, set-
ting forth the patient’s rights under the MHL and the
availability of MHLS. Additionally, notices must be
conspicuously posted throughout hospitals stating the
availability of MHLS and the rights of patients in gen-
eral.® There must also be periodic notice of rights given
to voluntary patients.’?

4. Legal Admission Statuses
A. Voluntary (Willing) Admissions

Mentally ill persons may be admitted as voluntary
or informal patients.'® To be suitable for admission on,
or conversion to, voluntary or informal status, a person
must understand the nature of the facility, that he or she
is making an application for admission, and the nature
of the status and the provisions governing release or con-
version to involuntary status. Patients need not have le-
gal capacity to contract.!! Formal written application is
not required for informal status and the patient shall be
free to leave the hospital at any time.!? There is no time
limit on hospitalization and no provision for conversion
to involuntary status, if release has been requested.

Any person in need of care and treatment who vol-
untarily makes written application may be admitted as
a voluntary patient. If a mentally ill person is under 16,
written application must be made by such person’s par-
ent, legal guardian, next of kin or certain public officials
having custody. If the mentally ill person is over 16 but
under 18, the facility director may, in his or her discre-
tion, admit the minor on the minor’s own application.
There is no time limit on the admission.!?

There is a statutory preference for voluntary status. A
person requesting voluntary admission, who is suitable
therefor, shall be admitted only on voluntary status — or
informal status, if the person is mentally ill. A mentally
ill person specifically requesting informal status shall be
so admitted.'* Any involuntary patient suitable for and
willing to become voluntary shall be converted thereto;
but to guard against inappropriate placement on volun-
tary status, a patient converted thereto is entitled to a
court hearing. !>

A voluntary or informal patient who has not sought
release but who is either unwilling or unsuitable for vol-
untary or informal status must either be released or con-
verted to involuntary status pursuant to the provisions
for involuntary admission or medical certification. The
suitability and willingness of a voluntary (or informal)
patient to remain in such status shall be reviewed an-
nually. If MHLS finds grounds to doubt suitability or
willingness, it shall make application for a court order

determining those questions.'®

Written request for release may be made by a volun-
tary patient of any age, by MHLS, by the family or ap-
plicant for a minor voluntary patient.!” When a written
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request for release is made, the patient must be released
immediately; however, if there are reasonable grounds
to believe that the patient may be “in need of involun-
tary care and treatment,” the facility director may retain
the patient for a period not to exceed 72 hours. Before
the expiration of the 72-hour period, the director shall
either release the patient or apply to the supreme court
or county court for a judicial order of retention pursu-
ant to MHL Article 9. As discussed below, the patient
is entitled to a hearing on the application within three
days of demand. If the court determines the patient is
“in need of retention,” it shall order the patient retained
for a period not to exceed 60 days.

B. Involuntary Admissions

There are several means of involuntary admission
under New York’s medical model. To the extent that
such stringent, detailed requirements make involuntary
admission less than easy, they reflect the gravity of the
liberty interests at stake. Full compliance with statutory
requirements is expected.!® Prior to 2025, all invol-
untary admissions were effectuated upon opinions of
physicians. With the enactment of the 2026 Executive
Budget, and upon its effective date, opinions of nurse
practitioners will in some circumstances satisfy proce-
dural requirements under the medical model.

* Involuntary Admission on Medical

Certification

A hospital may receive as an involuntary patient any
person alleged to be mentally ill and in need of invol-
untary care and treatment upon the certification of two
examining physicians, or upon certificates of an examin-
ing physician and a psychiatric nurse practitioner (new)
accompanied by an application for admission. The ap-
plication must be written and contain facts supporting
allegations of the need for admission; it must be ex-
ecuted under penalty of perjury and signed only by one
of the parties enumerated in the statute within 10 days
prior to admission.!? The examination may be conduct-
ed jointly, but each examiner must execute a separate
certificate (known as the two-physician certificate, or
“2 PC”). The examiners must consider less restrictive
alternatives to admission and, if possible, consult with
those who provided prior treatment.

Prior to admission on or conversion to an involun-
tary status, the need for involuntary care and treatment
must be confirmed by a third physician on the staff of

the hospital.2 A 2 PC is valid for up to 60 days from the
date of admission.

At any time during those 60 days, the patient, MHLS
or any relative or friend may, on behalf of the patient,
make a written request for a court hearing. The facility
director must forward forthwith a copy of the request to
the supreme or county court.?! The court must calendar
the hearing for a date not later than five days after the
date the court receives the request.?? If the court denies
the patient’s release, the patient may be retained for a
period not to exceed 60 days from the date of admission
or 30 days from the date of the court’s order denying
release, whichever is greater.?

* Emergency Admission for Immediate
Observation, Care and Treatment

For a period of up to 15 days, a hospital approved by
OMH?* may admit any person who, upon the examination
of a staff physician, is alleged to have a mental illness for
which immediate observation, care and treatment in a hos-
pital is appropriate, and which likely would result in serious
harm to that person or others. Likelihood to result in serious
harm is defined as

a substantial risk of physical harm to him-
self as manifested by threats of or attempts
at suicide or serious bodily harm or other
conduct demonstrating that he is dangerous
to himself; or

a substantial risk of physical harm to oth-
er persons as manifested by homicidal or
other violent behavior by which others are
placed in reasonable fear of serious physical
harm.%or

[new] A substantial risk of physical harm
to the person due to an inability or re-
fusal as a result of their mental illness to
provide for their own essential needs such
as food, clothing, necessary medical care,
personal safety or shelter.?

While the emergency admission is valid for 15
days, the patient may not be retained for more than 48
hours, unless a staff psychiatrist confirms the need for
hospitalization.

At any time after admission, the patient, a relative or
friend, or MHLS may demand a hearing, which shall
be held as soon as practicable, but no more than five
days after the court receives the request. The court must
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determine the matter in accordance with the foregoing
standard for admission.

Involuntary hospitalization beyond 15 days may be
continued by the execution of a two-physician certifi-
cate, but if a hearing was previously requested pursuant
to MHL § 9.39, it should be conducted under that sec-
tion. In practice, most hospitals will attempt to merge
the emergency admission and the 2 PC hearing. Since
MHL § 9.39 has a higher substantive standard than §
9.27, such a merger should be contested.?’

An additional facility, called a “comprehensive psy-
chiatric emergency program” or “CPEDR"?8 was created
to address the large number of patients, particularly in
the New York City who were held in hospital emergen-
cy rooms for extended periods of time while awaiting
the availability of an inpatient psychiatric bed. CPEPs
began to operate in 1990. Section 9.40 of the MHL
provides for the admission of patients who are alleged to
be mentally ill and dangerous. The initial examination
must be conducted within six hours, and it may result
in a 24-hour admission, with an extension to 72 hours
based on a confirming examination by a second physi-
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cian. Notice and hearing provisions are in accordance
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The director of community services (DCS) is the
chief mental health official in each county (in New York
City, it is the city commissioner of mental health). A
hospital, upon application by the DCS or an examining
physician designated by the DCS and approved by the
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care treatment in a hospital is appropriate. In rural coun-
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beyond 72 hours is accomplished by having another
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psychiatrist on the staff of the hospital file a certificate
of examination, thereby extending the admission to 60
days. The patient’s retention is subject to all the require-
ments of notice and hearing applicable to other involun-
tarily confined (2 PC) patients.

* Removal from the Community

A person alleged to be mentally ill and dangerous
may be brought to a hospital approved by the OMH
commissioner for purposes of evaluation for emergency
admission:

1. By peace officers and police officers;>?

2. By order of courts of inferior or general jurisdiction;*?

3. By order of the DCS;*

4. By direction of a qualified psychiatrist who is treating
or supervising the treatment of the patient at an outpatient

mental health clinic or program;®®

5. By the director of a general hospital, as defined in
Article 28 of the PHL, that does not have a psychiatric

unit.3¢

On February 18, 2022, the OMH commissioner
and chief medical officer issued interpretive guidance
which set for the circumstances under which courts
have determined that the MHL permits persons who
appear to be mentally ill and who display an inability to
meet basic living needs can be mandated into emergen-
cy psychiatric assessments and/or retained involuntarily
in a psychiatric hospital. With respect to removals, the
OMH document states:

there is often a misconception amongst both
police officers as well as front-line mental
health crisis intervention workers that a
person with a mental illness must present
as ‘imminently dangerous’ in order to be re-
moved from the community to a hospital or
CPEP setting for evaluation, admission and
treatment, meaning that they need to pres-
ent an immediate overt risk of violence to
others or an immediate overt risk of physical
harm to themselves in order for removal to
be implemented. This is not the case.’”

The OMH guidance was issued during the pandem-
ic and during a period when homelessness, particularly
in New York City, had reached its highest level since
the Great Depression. OMH estimated that one-third
of the more than 48,000 people unhoused in New York

City suffer from a serious mental illness, and that the
numbers were even higher for homeless single individu-
als. The 2025 chapter amendments to the MHL provide
that if a police officer directs the removal of a person
who is conducting themselves in a manner “likely to re-
sult in serious harm” for failure to provide for their own
essential needs, that transport should be conducted by
emergency medical services, if practical, “based on: the
person’s potential medical needs and the capacity limits
of the local medical services agencies...”

¢ Court Ordered Retention

While persons held involuntarily on medical certifi-
cation or emergency admission status have elective judi-
cial review, retention beyond the 2 PC maximum of 60
days requires prior judicial approval. The facility director
must apply to the court for retention before the medical
certification expires.

Notice of application must be given to the patient
or resident, who then has five days to request a hearing
on the application. If no hearing is requested by or on
behalf of the patient, and the court is satisfied that the
patient meets the retention standard, entry of an order
of retention is permitted. If a hearing is demanded, it is
calendared in five days from when the notice of demand
is received and conducted in accordance with MHL §§

9.31 and 15.31.

Retention is time limited, with mandatory periodic
judicial review for continued retention. For the mentally
ill patient, the first period of retention is six months.
Continued retention is for one year, followed by con-
secutive two-year orders of retention. The court may au-
thorize shorter periods. The facility may discharge the
patient whenever release is clinically appropriate.

A person confined in a hospital has the right to coun-
sel in civil commitment proceedings.”® MHLS has a
standing statutory appointment to serve as counsel for
patients in all proceedings concerning admission, reten-
tion, transfer, care and treatment.*? There is no indigen-
cy test to satisfy as all patients are entitled to the services
of MHLS regardless of financial means.

Although the MHL is silent as to burden of proof,
the United States Supreme Court has held that due pro-
cess requires that the hospital prove the need for com-
mitment by clear and convincing evidence.*! The New
York courts have also adopted this standard.*? In order
to authorize the involuntary retention or to deny the
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release of a patient, the court must find that the patient
is in need of retention — that the person (1) suffers from
a mental illness as statutorily defined, (2) that care and
treatment for such condition as an inpatient in a hos-
pital is essential to the person’s welfare, and (3) that the
person’s judgment is so impaired that they are unable to
understand the need for such care and treatment.43

In addition to the foregoing statutory requirements,
in In re Scopes,** the court ruled that in order to satisfy
substantive due process requirements, “the continued
confinement of an individual must be based upon a
finding that the person to be committed poses a real and
present threat of substantial harm to himself or others”;
such a finding does not require proof of a recent overtly
dangerous act.®

Cases following Scopes refined the concept of danger-
ousness to self or others. An inability to meet one’s need
for food, clothing and shelter is sufficient to establish dan-
gerousness to oneself.4¢ However, the fact that a patient
can be stabilized in a hospital setting with medication
and continuous supervision and care does not necessarily
lead to the conclusion that the patient can function safely
in an outpatient setting, especially where evidence exists
to the contrary.*’ To supply a basis for commitment, the
dangerousness must be linked to the patient’s mental ill-
ness — that is, there must be clear and convincing evidence
that the dangerousness results from the mental illness.*®
Thus, refusing to accept treatment for a medical condi-
tion is, in and of itself, insufficient.*’ The court must also
determine whether there are any less restrictive alternatives
to hospitalization — such as halfway houses, community
residences, health-related facilities or outpatient clinics —
that would adequately meet the patient’s needs. The right
to the least restrictive alternative has been recognized by
the New York Court of Appeals.>® The right to live in the
most integrated setting is also guaranteed by the federal
Americans With Disabilities Act (ADA).>!

Courts are often called to make inquiries into certain
procedural issues in civil commitment cases including
the facial adequacy of the admission papers and court
applications and the timeliness of applications to the
court. An application for retention filed untimely, or an
application that is improperly or incompletely executed,
may be dismissed and the patient released.”? Where a
patient retained in a state hospital is ordered immediate-
ly released following a hearing, the order is self-executing
and not subject to an automatic stay upon the filing of a

notice of appeal.>® Also, a person released by court order
has the right to adequate discharge planning, which in-
cludes the preparation of a written service plan.>*

Expert medical (i.e., psychiatric) opinion is obvious-
ly critical to the outcome of MHL hearings. However,
the Second Circuit has held that the federal due process
clause does not require the state to provide indigent pa-
tients with a consulting or advocate psychiatrist in reten-
tion proceedings.”® Patients may, of course, bring into
court their own independently retained witnesses, but
few have the financial or practical means to do so. There-
fore, the patient may seek appointment by the court of up
to two psychiatrists, certified psychologists or physicians
at the state’s expense.’® Some caveats: such appointment
is discretionary with the court, the independent witness
may oppose the patient’s release, the independent phy-
sician is the court’s witness (the patient may be unable
to bar testimony he or she feels is unfavorable) and the
limited compensation allowed often makes it difficult to
secure independent medical opinion.

A patient (or others on such person’s behalf) may ob-
tain as a matter of right a rehearing and review of a court
order denying release or authorizing retention within 30
days after such order.”” A jury trial may be demanded
at this stage of the proceeding.’® A rehearing should be
conducted as a trial de novo; it is governed by the same
principles as the original hearing.>

Court papers under MHL Article 9 are filed with the
county clerk and shall be sealed. Court papers shall be
exhibited, upon an order of the court, only to the parties
to the proceeding or to someone properly interested.®’
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5. Presumption of Capacity

Finally, no form of involuntary admission or reten-
tion shall be a determination that a patient is incom-
petent or is unable to adequately conduct personal or
business affairs.°! “Absent a judgment of incapacity, a
person involuntarily admitted to the hospital retains the
right to object to the administration of medications,®?
marry, draft a will, sue in his own name, vote® and
generally manage his affairs.”®* Proceedings to find an
individual legally incapacitated are brought in the Su-
preme Court under MHL Article 81.

6. Conclusion

Article 9 of the MHL has come under increasing scru-
tiny because of the perceived dysfunction of the mental
health system. For over approximately a four decade span
there has been a demonstrated migration of people with
mental illness from hospitals to the criminal justice system
or the streets.> Both the New York State Bar Association
and the Unified Court System convened task forces to
study mental illness and its impacts on the civil and crimi-
nal justice systems.®® This article attempts to demystify Ar-
ticle 9 for members of the bar and the general public at a
crucial time when federal authorities are urging states to
make greater use of civil commitment to address homeless-
ness.” Article 9 is only one part of a complex mental health
system. There is considerable work that still needs to be
done to foster a clear understanding of the limits of the civil
commitment process and promotion of enhanced commu-
nity mental health resources. For continued reading on the
subject, members of the bar are encouraged to -consult the
2023 report of the NYSBA Task Force on Mental Illness

and Trauma Informed Representation.
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intellectual and other developmental disabilities and the 2014
Cerebral Palsy Associations of New York Public Service Award.
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Elder Law and Special Needs Section 2025 Summer

Meeting Recap

By Kristen M. Casper and Miles P. Zatkowsky

The Elder Law and Special Needs Section summer meet-
ing was held from July 17 through July 19, 2025, at the Sher-
aton Inner Harbor Hotel in Baltimore, Maryland. This year’s
program offered 12.0 MCLE credits, covering professional
practice, skills, law practice management, and ethics.

We gratefully acknowledge the generosity of our spon-
sors. NYSARC Trust Services provided refreshments during
Thursday afternoon’s break, and Arthur B. Levine, Surety
Agent, sponsored Friday morning’s breakfast. Midland
Trust Company generously sponsored the speakers’ dinner
at Blackwall Hitch Baltimore, providing faculty and section
officers an opportunity to gather and connect in apprecia-
tion of their contributions to the program. We also thank our
exhibitors — Advocacy Trust, New York Financial Organiz-
ers, Dalli & Marino LLP, Contour Mortgage Trust Lending,
Hightower RDM Financial Group, Anchor Health, Lackner
Group, and Trusted-The Surplus Solution — for their support
of this year’s program. Attendees were encouraged to visit the
exhibitor hall to learn more about their products and services
throughout the meeting.

These sponsorships would not have happened without
our section’s Sponsorship Committee, which is responsible
for getting the commitments that provide a substantial por-

tion of the funding to hold a live meeting. That committee is
chaired by Abby Carol Zampardi of Fern Finkel & Associates,
PLLC, Brooklyn, N.Y. Her vice chairs are Sarah Amy Steck-
ler, Esq., Warshaw Burstein LLE, New Rochelle, N.Y., and
Julia Lyn Santo, Abrams Fensterman, LLP, Lake Success, N.Y.
The Sponsorship Committee meets over Zoom as needed. Ev-
eryone is welcome to join.

We were honored to welcome Kathleen Sweet, president
of the New York State Bar Association, who joined us for
the summer meeting and attended the Executive Commit-
tee meeting. Her presence underscored the importance of
the work being done within our section and her ongoing
support of elder law and special needs practitioners across
the state.

The meeting commenced on Thursday with welcom-
ing remarks and a section update from Chair Richard A.
Marchese. CLE sessions began with a Medicaid update
presented by Peter Travitsky (New York Legal Assistance
Group), followed by David A. Cutner (Lamson & Cut-
ner, PC.) addressing unauthorized practice of law issues
in Medicaid applications. The Honorable Christopher
S. Ciaccio (Monroe County Surrogate’s Court) provided
timely insights into emerging trends in Surrogate’s Court
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practice, and John C. Florsch, IV (Rowlands, LeBrou &
Griesmer, PLLC) concluded the day with strategies for
Medicaid crisis planning. The evening wrapped up with a
welcome cocktail reception on the Potomac Terrace over-
looking Baltimore’s Inner Harbor.

Friday’s sessions centered on practice management and
innovation. Michael J. Garibaldi, CPA (Garibaldi Group)
and Judith D. Grimaldi (Grimaldi Yeung Law Group)
shared strategies for maximizing profitability and financial
best practices for elder law and special needs practices. Dan-
iel R. Miller (Miller & Miller Law Group, PLLC) delivered
an engaging presentation on leveraging apps, software, and
automation to streamline practice operations. Karen Peltz
Strauss, a nationally recognized disability access consultant
and historian, concluded the morning with a compelling ses-
sion on accessibility barriers and federal mandates affecting
older Americans. The afternoon offered free time for attend-
ees to explore Baltimore, followed by a scenic dinner cruise
along the Inner Harbor that evening.

Saturday’s programming focused on timely legal devel-
opments and advanced planning strategies. Moriah Adamo
(Abrams Fensterman, LLP) began with an analysis of the Su-
preme Court’s landmark Loper Bright Enterprises v. Raimondo
decision and its impact on administrative law and Medicaid
appeals. The Honorable Timothy O’Rourke (O’Rourke Sea-
man LLP) presented a step-by-step visual guide to post-death
RMD rules under SECURE 2.0 and the 2024 final regula-
tions and later joined Donna M. Stefans (Stefans Law Group
PC) to discuss practical retirement benefits planning tech-
niques. The program concluded with an ethics panel featur-
ing Hon. Christopher S. Ciaccio, Daniel R. Miller, and Hon.
Timothy O’Rourke, addressing real-world ethical challenges
unique to elder law, including client capacity, conflicts of in-
terest, undue influence, and confidentiality in multigenera-
tional representation.

Baltimore’s vibrant Inner Harbor and cultural attractions
provided a dynamic backdrop for both professional devel-
opment and networking. Attendees enjoyed the opportu-
nity to explore the city’s culinary and historical highlights in
between sessions, fostering collegiality and a strong sense of
community within our Section.

As we reflect on the success of this year’s summer meeting,
we extend our heartfelt thanks to the sponsors, exhibitors,
faculty, and attendees whose participation made the program
possible. We also extend our sincere gratitude to President
Kathleen Sweet for taking the time to join us and support
our section’s work. It is our honor to serve this vibrant com-
munity of elder law and special needs practitioners, and we
look forward to welcoming everyone at our fall 2025 meet-
ing, which will be held October 23-24, 2025, at the High
Peaks Resort in Lake Placid, New York.

Kristen Casper, program co-chair, is
of counsel at Wertime, Ries & Van Ul-
len, PC. in Albany, New York, where
her practice is focused on estate plan-
ning, estate administration and pro-
bate, and real estate law. She serves on
the Executive Committee of the Elder
Law and Special Needs Section and is
also a member of the Trusts and Estates
Law Section. Super Lawyers named
her a Rising Star in Estate Planning
and Probate from 2017 through 2025.

Miles Zatkowsky, program co-chair,
focuses on elder law, including Medic-
aid and nursing home planning, asset
protection, sophisticated estate plan-
ning, special needs planning, probate
and estate administration, and guard-
ianships. He is a member of the Ex-
ecutive Committee of the Elder Law
and Special Needs Section and former
co-chair of the Monroe County Bar
Association Elder Law Section. He is
also a member of the National Acad-
emy of Elder Law Attorneys. He is also
a founding trustee of the Future Care

Pooled Supplemental Needs Trust.
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Invalidating Legal Documents and Transactions

In Article 81 Guardianship Proceedings
By Bret Cahn

Much has been written about courts invalidating instru-
ments or transactions after a person’s death. Courts invalidat-
ing instruments or transactions during a person’s lifetime are
less often examined. A mechanism for doing so is found in
Article 81 of the Mental Hygiene Law (MHL), which gov-
erns proceedings to appoint a guardian for an alleged inca-
pacitated person’s (AIP) personal needs or property manage-
ment. This article examines how courts use MHL § 81.29(d)
to protect incapacitated people.

MHL § 81.29(d) grants the court with the discretion to
“modify, amend, or revoke” various legal documents or trans-
actions of an incapacitated person if they were executed or ef-
fectuated during that person’s incapacity (MHL § 81.29[d]).
This provision covers numerous legal documents and trans-
actions, with one significant exception: the statute specifies
that the court cannot revoke a will or codicil while the inca-
pacitated person is alive.

Here are some examples of how courts use MHL § 81.29(d
p
to protect an incapacitated person and their interests.

Advanced Directives. Article 81 seeks to safeguard the AIP
and further their best interest by using the least restrictive
form of intervention. Advanced directives, such as a power
of attorney (POA) or a health care proxy, are far less restric-
tive than guardianship and can eliminate the need for one if
the advance directives work properly (Matter of Isadora R., 5
A.D.3d 494 [2d Dep’t 2004]).

That said, if the advance directives of an incapacitated
person are ineffective, misused, or executed during their
incapacity, the court can revoke them. For instance, in the
case of Matter of Susan Jane G., the Supreme Court revoked
the incapacitated person’s POA due to her incapacity when
she signed it. The Second Department affirmed the deci-
sion (Matter of Susan Jane G., 33 A.D.3d 700, 701 [2d
Dep't 2006)).

Even if the principal (i.e., the person who created the POA)
was competent when they executed the POA, MHL § 81.29(d)
also provides the court the discretion to revoke it if it finds the
agent breached their fiduciary duties (Matter of Walter K.H., 31
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Misc 3d 1233[A], 1233A, 2011 NY Slip Op. 50969[U], *5
[Sup Ct, Erie County 2011]). In such cases, the former agent
must account to the guardian (id.; MHL § 81.29[d]).

Trusts. In Rita R., the Appellate Division, Second De-
partment upheld the Surrogate’s Court order that invalidated
a trust agreement, power of attorney, and health care proxy
(Matter of Rita R., 26 A.D.3d 502, 503 [2d Dept 20006]).
The Second Department then went one step further by inval-
idating Rita’s will, which was executed around the same time.
Critically, this decision preceded the Legislature’s amend-
ment of MHL § 81.29(d) in 2008, which prohibited a court

from revoking an incapacitated person’s will or codicil.!

Although MHL § 81.29(d) cannot currently be used to
invalidate a will, when a court invalidates a lifetime trust
based on the grantor’s lack of capacity and the exercise of
undue influence on the grantor, those findings may act as
claim preclusion in a later proceeding to probate the will of
the incapacitated person executed on the same date as the
lifetime trust (Matter of Kronik, 192 A.D.3d 489, 490 [1st
Dep't 2021]).

Gifts. With an aging population, it is becoming increas-
ingly common for courts to set aside alleged gifts made by
incapacitated individuals in guardianship proceedings (see
Matter of Shapiro, 2001 N.Y. Misc. LEXIS 1359 [Sup. Ct.,
Nassau County, Apr. 19, 2001]). In Shapiro, the incapacitat-
ed person, Florence, “gave” $680,000 — nearly all her liquid
assets — to her next-door neighbor and her four children, with
whom she lived for five weeks under questionable circum-
stances. When Florence tried to leave the neighbor’s home,
she was carried back over the neighbor’s husband’s shoulder
to the neighbor’s residence. While living with the neighbor
and her family, Florence was taken to the bank, where she
“gave” her neighbors $680,000. The Supreme Court voided
the dubious transactions.

Deeds. Litigation over deed fraud and similar matters
also seems to be on the rise. In Matter of Nurse, Rupert A.N.
conveyed a 50% ownership interest in his property to his
stepson (Matter of Nurse, 160 A.D.3d 745, 746 [2d Dept
2018]). Soon after, his biological children petitioned to be-
come their father’s guardians. After a hearing established
that Rupert had dementia, the Supreme Court adjudicated
him as an incapacitated person and appointed his biological
children as his co-guardians. Then, the petitioners moved to
set aside the deed on the grounds of undue influence and
Rupert’s incapacity at that time. After another hearing, the
court determined that the petitioners had proved, by clear
and convincing evidence, that Rupert was incapacitated
when the deed was executed and that the instrument result-
ed from the stepson’s undue influence. The court declared
the deed null and void, and the Appellate Division, Second
Department, affirmed.

Marriages. Some of the more interesting cases involve undo-
ing the marriage of an incapacitated person.? Recently, in Matter
of John M., the Appellate Division, First Department affirmed
the Supreme Court order which determined that John M. was
incapacitated when he entered into a marriage, and thus “the
marriage was null and void and of no effect ab initio” (Matter
of John M., 234 A.D.3d 487, 488 [1st Dep’t 2025]).% The First
Department explained that marriage is a contract, and under
MHL § 81.29(d), that contract can be revoked if it is estab-
lished that it was made while the person was incapacitated (id.).

The hearing in the Supreme Court uncovered some in-
teresting facts. John M., a Yale Law School graduate, began
experiencing memory issues in 2019 (Matter of John M., 79
Misc. 3d 1230[A], 2023 NY Slip Op. 50750[U], *2 [Sup. Ct.,
NY County 2023]). The following year, he moved from his
apartment in New York City to a senior living community in
Connecticut. In 2021, John began experiencing difficulties, in-
cluding getting lost and locking himself out of his residence.
One night, he even belted out the French national anthem at
the door of another resident. The senior living community re-
quired John to have a full-time aide in order to continue re-
siding there. In September 2021, when John moved back to
his apartment, his aide, Helen E., followed him. While under
Helen’s “care,” he left his stove on several times, fell victim to a
scam, and neglected to pay his taxes, maintenance, and utilities.

John’s daughter discovered that her father’s aide, Helen,
had moved in with him, isolated him, and tried to marry him
in order to obtain U.S. citizenship. As a result, his daughter
initiated a guardianship proceeding. In September 2022, the
Supreme Court determined that John was incapacitated and
appointed an independent guardian to manage his personal
needs, while John’s daughter served as guardian of his property.

When the guardians discovered that John and Helen were
married in June 2022, they brought an application to an-
nul the marriage on the grounds that John lacked capacity to
enter into a marriage. During the hearing, it was established
that before successfully marrying John, Helen had made two
attempts that were thwarted because John did not have a
copy of his divorce decree, and a clerk considered John in-
competent to marry. Based on these facts, the Court declared
the marriage “null and void and of no effect ab initio” (id.).

In John M., the First Department noted that petitioner
“proved by clear and convincing evidence that John M. was in-
capacitated at the time of the parties’ marriage” (John M., 234
A.D.3d at 488). Notably, as Justice Knobel explained in Matz-
ter of Nunziata, MHL § 81.29(d) does not state with which
burden of proof should be applied, clear and convincing evi-
dence or preponderance of the evidence (Matter of Nunziata,
74 Misc 3d 255, 267 [Sup Ct, Nassau County 2021]). In Maz-
ter of Berk, the Second Department held that the burden of
proof was upon the decedent’s representatives to establish by
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a preponderance of the evidence that the decedent was men-
tally incapacitated and incapable of consenting to the mar-
riage (Matter of Berk, 133 A.D.3d 850, 852 [2d Dep’t 2015]).
But, as Justice Knobel notes, several First and Second Depart-
ment cases instead “refer to the clear and convincing standard
without adopting it or declaring that it is the movant’s burden
of proof standard” (Matter of Nunziata, 74 Misc 3d at 268;
citing Matter of Nurse, 160 A.D.3d 745, 746 [2d Dep’t 2018];
Kaminester v. Foldes, 51 A.D.3d 528, 529 [1st Dep’t 2008];
Matter of Rose S., 293 A.D.2d 619, 621 [2d Dep't 2002]). As
many cases examine the validity of a marriage, one can expect
some clarity on the burden of proof issue soon.

To sum up, MHL § 81.29(d) is an effective tool to in-
validate certain documents and transactions in guardianship
proceedings. But courts are wary of parties engaging in pre-
death estate litigation for their own benefit rather than that
of the AIP. Article 81 indeed empowers the court to charge
a petitioner for the attorney’s fees incurred by court appoin-
tees if the petition to appoint a guardian is either dismissed
or withdrawn and the proceeding was initiated in bad faith
(Matter of Marjorie T., 84 A.D.3d 1255, 1255 [2d Dep't
2011]).4 So it is crucial to examine the facts holistically to
ensure that your clients are acting in the genuine best inter-
est of the AIP.

Bret Cahn is a trusts and estates and
Article 81 guardianship litigator repre-
senting individuals and families across
New York. Bret handles a full range of
will contests, discovery and turnover
proceedings, removal proceedings,
contested accountings, disputes relat-
ed to the spousal right of election, and
contested Article 81 guardianship pro-
ceedings. Appearing regularly before
Surrogate’s Court and Supreme Court,
Bret drafts and argues substantive and
procedural motions, engages in settlement negotiations, exam-
ines witnesses, and runs a successful appellate practice.

Endnotes

1. There are several reasons the Legislature distinguished wills from
other instruments. First, the objective of a guardianship proceeding
is to safeguard an AIP during their life. Wills become effective only
after death, so their validity is not the guardianship court’s concern.
Second, wills are ambulatory and less capacity is required for a will
than for any other legal document in this state, so a valid will can
be created even after a person is adjudicated incapacitated under
MHL Article 81. Third, the parties involved in guardianship and
probate proceedings often differ, raising due process concerns if a
guardianship court invalidates a will that adversely affects parties
who were not notified. Fourth, guardianship proceedings are
special proceedings governed by CPLR Article 4, which allows for

significantly less discovery is allowed than in a will contest.

2. See for example, Matter of Edgar VL., 228 A.D.3d 549, 551 (1st

Dep't 2024).

3. “Unlike an annulled marriage, a marriage revoked pursuant to

Mental Hygiene Law § 81.29(d) is void ab initio” (id.; citing
Kaminester v Foldes, 51 A.D.3d 528, 529 [1st Dept 2008]).

4. This is particularly true when petitioners know of advance directives

for the AIP (Matter of Schwarz, 33 Misc. 3d 1203(A) [Sup. Ct.
2011] [“The case law has consistently held that in cases where
petitioner had knowledge of advance directives and there was

no evidence of harm or loss to the alleged incapacitated person,
petitioner is responsible to pay for the court evaluators fees”], affd/
as mod sub nom, Matter of In re Samuel S., 96 A.D.3d 954 [2d Dep't
2012]).
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The Guardianship Trial - Practitioner Tips Part |

By Linda Redlisky and Edmond Wong

Sophisticated and nuanced litigation is occurring with
more frequency in contested guardianship matters. Despite
these being summary proceedings where petitioners are faced
with the statutory mandate of only having 28! days to pre-
pare, petitioners must prepare themselves to conduct hearings
akin to trials in other contested matters. We have condensed
portions of our presentation in Montreal at the Elder Law
and Special Needs section Summer Meeting in 2024, with
the goal of covering the various parts of a contested guardian-
ship hearing, including practical tips and considerations, in
an easily digestible format. This installment focuses on the
opening statement, evidence considerations, and preparing
direct and cross examinations from the petitioner’s point of
view. We will explore defending the Alleged Incapacitated
Person (AIP) in another article.

Two points, right off the bat, while preparing for the
hearing:

First, keep in mind that each Judge conducts a guardian-
ship hearing slightly differently, and conferring with col-
leagues who have appeared before the judge presiding over
your upcoming proceeding is an excellent place to start your
preparation. Despite this, we hope to offer some certainty
(and solace) when it comes to preparing and trying a con-
tested guardianship matter before any judge.

Second, the rules of evidence apply,? despite the rules be-
ing a bit relaxed. Review your rules of evidence and anticipate
your objections. Evidence and specific objections will be dis-
cussed more fully in another installment but are worth men-
tioning here.

Pre-Hearing Preparation

Preparing for your hearing starts when you put pen to pa-
per in drafting the order to show cause and petition. Draft
your petition carefully, making only those allegations that you
can demonstrate with clear and convincing evidence through
various witnesses and evidence, and plead with sufficient par-
ticularity® to withstand a potential motion to dismiss. The
petition must be tailored to reflect the least restrictive alterna-
tive available on behalf of the AIP. Once the initial hurdles are
cleared, prepare for the hearing.

First, consider which witness has personal knowledge to
testify as to the various facts you need to establish. For exam-
ple, you may have one witness with personal knowledge as to
the AIP’s inability to manage their finances, but who is unfa-
miliar with whether the AIP has a power of attorney, trust or
other informal supports that may obviate the need for a prop-
erty management guardian. Perhaps there is a neighbor who
has personally observed the hoarded conditions of the inside
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of the AIP’s home but who is unwilling to testify. You should
consider whether or not you will need to issue a trial sub-
poenas to secure that person’s testimony. Do not rely on the
court evaluator’s (CE) report to help make your prima facie
case. While there are cases to support that a CE report may
be considered to defeat a motion to dismiss,* MHL § 81.12
is clear that the burden of proof is on the petitioner. Budget
time to prepare the witnesses who are willing to testify. Hear-
ing preparation starts before you step into the courtroom.

The Opening Statement

Opening statements are more commonly used in jury tri-
als. That fact notwithstanding, if you ask the court to permit
a brief opening, use the time as an opportunity to provide
the Court with a preview of the anticipated testimony, ex-
hibits, and other evidence that petitioner will bring forward
in support of its case. Your opening should do the following:

* Grab the judges attention immediately with some-
thing compelling. For example: “We are here today be-
cause the evidence will show that Ms. Jones was finan-
cially exploited by the very person who was supposed to
protect her.”
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* Signal to the Court you know the law. For example,
“Petitioner will demonstrate by clear and convincing
evidence that the appointment of a guardian is neces-
sary to protect the AIP from harm, and that Ms. Jones
is incapacitated within the meaning of Article 81.”

* Fairly explain what you expect the evidence to prove,
who will testify and what the testimony will reveal.

Do not argue the case here, else you may get a motion to
strike from respondent’s counsel. Your argument is for the
closing. There are a fair number of judges who ask you to
waive the opening. If you have a complex case (either pro-
cedurally or factually) do not hesitate to try and persuade
the judge that your opening will be beneficial to the Court,
specifically to lay out a brief overview of your theory of the
case and a roadmap that will assist the Court. If the Court
isn’t interested, you have not wasted your time. Rather, in
preparing for the opening, you have distilled your arguments,
increasing the likelihood of a clean presentation of your case.

Direct Examination

As petitioner, you have the burden of proof to demon-
strate by clear and convincing evidence’ that: 1) the guard-
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ianship is necessary and 2) the alleged incapacitated per-
son (AIP) is incapacitated (within the statutory definition)
or consents.® When crafting your direct examination, you
should fully understand the magnitude of this burden. Spe-
cifically, clear and convincing means “the evidence makes it
highly probably that what he claims is actually true.”” This is
the highest standard of proof in a civil trial. Depending upon
the complexity of the case, you may have only one witness or
several. For each witness you call to the stand, establish the
length and nature of their relationship to the AIP. Petitioner
should start with a line of questioning that establishes neces-
sity, and then incapacity (unless the AIP consents to the ap-
pointment of a guardian), depending upon which witness is
competent to establish either of those prongs. A showing of
necessity means “the appointment is necessary to provide for
the personal needs of that person, including food, clothing,
shelter, health care or safety and/or to manage the property
and financial affairs of that person.”® Petitioner also gener-
ally demonstrates that either the AIP does not have advanced
directives such as a durable power of attorney, health care
proxy, representative payee, trust or informal supports in the
community, or that the AIP’s advanced directives are insufhi-
cient or unreliable. If Petitioner cannot make that prima facie
case, the case may be dismissed.’

Direct examination questions are open ended. They are
formulated to elicit an answer from the witness that dem-
onstrates the witness’ personal knowledge of the facts. If, for
example, you want to demonstrate that the AIP’s home is
hoarded, dangerous and uninhabitable, consider the follow-
ing line of (abridged) questioning:

Q: Where does the AIP reside?

Does the AIP own this property?

How do you know?

How long has the AIP lived there?

Have you ever been inside this property?

When?

R R R R

Q: Did you observe the condition of the property when

you were there?
Q:  What is the condition of the AIP’s property?

Practice tip: Most guardianship hearings are bench tri-
als. The Court understands that when you ask the question,
“Does the AIP own this property?” it presumes the witness
either knows the answer and will say so, or does not. It is
not necessary to first ask, “Do you know if the AIP owns
this property?” which calls for a yes or no answer, only to
follow up with “Does the AIP own this property.” If you
ask your witness, “Do you know...” in Justice Lisa A. So-
koloff’s guardianship part, you will be educated, and then

reminded to mind your form if you continue to ask ques-
tions in that manner. An effective direct examination has
concise questions that shine the spotlight on the witness and
their knowledge of the facts elicited. This allows the Court
to focus on listening to the testimony and assessing their
credibility, rather than getting mired in objections and ir-
ritated with sloppy questioning from counsel. It is perfectly
acceptable to write out your direct examination questions,
with the understanding that you may have to rephrase if an
objection is sustained.

Practice tip: If you are asked to rephrase a question, take
your time and gather your thoughts. Distill your prior ques-
tion to something simpler and more digestible. Knowing the
bases for objections will help you avoid this pitfall, and will
also help you out of one if you come across an objection.

Remember to focus on the statutory standard in deter-
mining incapacity.

Evidence in Your Direct Examination:
Who Is Competent?

While testimony of a witness with knowledge is critical,
so too is relevant and admissible documentary evidence. In
considering what documents you need (if any) to establish
your prima facie case (i.e., necessity and incapacity), you
must also understand which of your witnesses is competent
to lay the foundation for that particular document. For ex-
ample, if you need to introduce a power of attorney execut-
ed by the AIP, you might consider calling a witness who ob-
served the AIP sign the power of attorney, or the appointed
agent if they observed the execution, or the attorney who
supervised the execution. Assuming the proffered document
is relevant, your witness must establish a proper foundation.
It is critical to prepare “for which piece of evidence is being
offered by whom.”

While you may be able to recall a witness if you forget to
use them to admit a document, it is entirely within the court’s
discretion to allow it and opposing counsel may object (un-
less they consent to admitting the document). Furthermore,
you also expose your witness to further cross-examination.
Do your research as how to lay a foundation once you have
identified the appropriate witness to do so and, of course,
anticipate all possible objections to admissibility. Objections
will be discussed in another installment.

Cross-Examination

On cross-examination, you as the attorney should control
the narrative. One technique to do so is to ask questions in
a way that elicits a “yes” or “no” answer, to the extent pos-
sible. Avoid open-ended questions which give the witness the
opportunity to explain away inconsistencies you may have

highlighted. For example:
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Q. Earlier this morning you testified that the last time
you saw the AIP, she could walk independently, isn’t that
correct?

Q. But isnt it true that the last time you saw the AIP
was five years ago?

Q. So if the last time you saw her was 5 years ago, you
have no personal knowledge as to whether or not the AIP can
walk independently as we sit here today, correct?

In this way, you can attack the witnesses™ credibility and
knowledge, and highlight facts that support your client’s po-
sition. It is also critical to debunk opposing counsel’s assess-
ment of the AIP’s capacity, the necessity for a guardianship,
and the least restrictive alternatives to a guardianship. On
cross, you must skillfully expose, minimize, and discredit the
testimony that challenges petitioner’s prima facie case regard-
ing the AIP’s inability to manage personal or financial needs.

The golden rule on cross remains “don’t ask questions you
don’t know the answer to,” which of course is easier said than
done. However, impeachment of a witness on cross examina-
tion can be incredibly useful. For example, let us assume we
have a cross-petitioner who is the agent under the AIP’s pow-
er of attorney (which was already admitted into evidence).

She wants to remain acting as the AIP’s agent, and she testi-
fies that she has paid all of the AIP’s bills in a timely manner
for years. You, however, are aware that the AIP’s home is in
foreclosure. Consider the following sample impeachment:

Q. Ms. Jones, you testified on direct that you have been
the agent under the AIP’s durable power of attorney for five
years, correct?

Q. And during that time, you faithfully fulfilled your
duties as an agent under that POA, right?

Q. And you have always taken care to pay all of the
AIP’s outstanding financial obligations, isn’t that true?

Q. Butisntita fact that the AIP’s mortgage hasn’t been
paid for three years?

Q. And isnt it a fact that there is a foreclosure action
pending by the mortgage company against the AIP for failing
to pay the mortgage?'°

There is no need to inquire further, having received your
answer of “yes,” and to the extent that the witness tries to
explain, you should ask the Court to strike any testimony
after “yes” as non-responsive. Even if the Court permits an
explanation, the cross-examination remains effective.
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Cross-examination of the Court Evaluator

The court evaluator (CE) is the eyes and the ears of the
Court. While it is the Court that ultimately makes the find-
ings, practically, the recommendation of the Court Evalua-
tor carries tremendous weight. In most instances, the Court
Evaluator will testify in the narrative once the Petitioner and
other interested parties rest their cases. As Petitioner, if the
CE makes recommendations that are inconsistent with your
petition, a strong cross-examination is critical.

How do we do this generally?
MHL § 81.09 lists the duties of the court

evaluator.

The evaluator’s report must include answers
to the 17 questions set forth therein [MHL
§ 81.09(c)(5) (i)-(xvii)].

Remember, no open-ended questions. You
want to elicit yes or no answers that high-
light deficiencies. Here is a general (and

simplified) sample:

You have been a court evaluator before
haven’t you?

In fact, you have had over 50 appointments
in the past eight years, correct?

You've prepared reports in connection with
all those appointments?

And have testified in all if not almost all of

those hearings?

Familiar with requirements of 81.09 as it re-
lates to your report (if they plead ignorance,
you should have the statute handy to refresh
their recollection).

One of the requirements as part of your in-
vestigation is to advise the court as to the ap-
proximate value and nature of the financial
resources of the person alleged to be inca-
pacitated, correct?

Isnt it true that your report fails to include
any information regarding the approximate
value and nature of financial resources of AIP?

Indeed, you never obtained any financial infor-
mation in connection with the AIP, did you?

Isn’t it true that you have absolutely no idea
as to the financial condition of the AIP?

Since you failed to obtain financial infor-
mation, you have no idea who, if anyone, is

paying the AIP’s bills.

Do not underestimate the value of a well-executed cross-ex-
amination. You also do not need to beat a dead horse to make
your point. Remember that guardianship are generally bench
trials, so that we can reserve the theatrics for our jury trials.
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Petitioner’s Closing

Requestaverbal closing. If granted, consider the following.
Reiterate the theme of your opening:

¢ [Petitioner:] I told this Court that the evidence would
demonstrate that Mr. Jones, as agent under the AIP’s
2015 Power of Attorney, breached his fiduciary duty
to the AID, such that his authority as agent must be re-
voked. Petitioner’s evidence demonstrated precisely that.

Connect the admitted* evidence to your theme and why it
supports your argument. If respondent was successful in keep-
ing out evidence, respondent should note that in the closing.

Point out inconsistencies and weaknesses in
cross-petitioner or AIP’s case.

Note that the court evaluator’s report sup-
ports the relief requested in your petition or
bring out how you exposed the deficiencies
in the Court Evaluator’s investigation/report
and that the recommendation is not reliable.

Linda Redlisky is a partner at Rafferty
& Redlisky, LLP concentrating in elder
law, including contested guardianships
and Medicaid planning, specifically as-
sisting those who wish to age in place
in the community. She routinely is ap-
pointed by the court to serve as court
evaluator, guardian and counsel to the
alleged incapacitated person in complex
matters involving turnover proceedings
and surcharge hearings, where financial
exploitation of those who are unable to
advocate for themselves has occurred.

Edmond Wong currently serves as a
court attorney in the New York City
Civil Court, Queens County, where
he assists in adjudicating matters
involving no-fault insurance, small
claims, consumer credit, and commer-
cial landlord-tenant disputes.

In 2014, Edmond founded the Law Of-
fice of Edmond W. Wong, PLLC, where
his practice has focused extensively on
Article 81 guardianship proceedings.
He has served in multiple capacities,
including petitioners counsel, court
evaluator, counsel to the alleged inca-
pacitated person, counsel to the guard-
ian, and as guardian, in a wide range of
matters throughout New York City.

If petitioner: reiterate why and how the ap-
pointment of a guardian (or whatever other
relief prayed for, e.g., MHL § 81.16) consti-
tutes the least restrictive alternative.

Practice Tip: You cannot reference exhibits or testimony
that were not admitted into evidence. Use an exhibit list to
keep track of what evidence was admitted.

Overall, preparation and a firm understanding of your
case, which witnesses will be called, and what evidence will
be properly elicited from those witnesses are the key to a
clean presentation of a guardianship case as a petitioner.

“Before anything else, preparation is the key to success.”
— Alexandrer Graham Bell

Endnotes

1. MHL § 81.07(1) states, “Upon the filing of the petition, the court
shall ... set the date on which the order to show cause is heard no
more than twenty-eight days from the date of the signing of the
order to show cause. The court may for good cause shown set a date
less than twenty-eight days from the date of the signing of the order
to show cause. The date of the hearing may be adjourned only for
good cause shown.”

2. In re: Seidner, NYLJ, Oct. 8, 1997 (Nassau Co.) Petition dismissed
where medical evidence against AIP was excluded. AIP did not
waive the patient-physician privilege overtly or by affirmatively
placing his condition at issue.

3. MHL S 81.08; see In Matter of Onondaga Cty. Department of Social
Services v Parker, 162 Misc.2d 733; 619 N.Y.S.2d 238 (Sup. Ct.,
Onondaga Cty., 1994), the petition was dismissed for failure to
comply with pleading provisions of §81.08 requiring petition
to include, inter alia, a description of AIP’s functional level,
specific factual allegations as to personal actions and/or financial
transactions or other occurrences which demonstrate that person is
likely to suffer harm.

4. In the Matter of Michael B. v. Famulari 170 A.D.3d 713 (2nd
Dep’t 2019) (... to the extent that the petition was conclusory
and otherwise deficient, the court-appointed evaluator’s report
sufficiently remedied any pleading defects.”).

MHL § 81.12(a).
See MHL §81.02(a).

7. See Prince-Richardson on Evidence § 3-205 [ ed.], quoting 1 N.Y.
PJI2d (Supp), PJ.1. 1:64.

8.  See MHL § 81.02(a).

9. See Matter of Rose, 26 Misc. 3d 1213 (A), 2012 N.Y. Slip Op.
50087 (U) (Sup. Ct. Dutchess Co. 2010), the alleged incapacitated
person (“AIP”) had executed a valid health care proxy and power
of attorney and since the directive has not been revoked, the court
determined that the AIP’s personal and property management needs
were being taken care of and the appointment of a guardian was not
“the least restrictive form of intervention.”

10. If the witness denies this fact, you can request that the court take
judicial notice of the NYSCEEF filings in the foreclosure proceeding
(a copy of which you will have available for the court and all
counsel) pursuant to 2.01 (2) Judicial Notice of Facts of the Guide
to NY Evidence.
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Shedding Light on Guardianship: Rethinking
Confidentiality in Article 81 Proceedings

By Elizabeth Adinolfi

Sunlight is said to be the best of disinfectants;
electric light the most efficient policeman.

- Supreme Court Justice Louis D. Brandeis,

1913

In October of 2017, The New Yorker published How
the Elderly Lose Their Rights, an article that sent shockwaves
through the guardianship bar. It highlighted the rampant
abuses and lack of due process protection in Nevada’s guard-
ianship system. In Nevada, a complete stranger could file a
petition and obtain temporary guardianship over someone.
No neutral evaluator was assigned to gather information for
the court and the person alleged to be in need of a guardian
was not provided with counsel. Family members received no
notice of what was happening to their loved ones. Those fam-
ily members fortunate enough to find out about and attend
the hearings often met with hostility and derision from the
court, prompted by the guardian’s unfounded allegations of
neglect or abuse. The temporary guardian was often made

a permanent guardian at hearings that lasted only a matter
of minutes. Elderly people routinely had strangers assume
complete control over their lives, were separated from their
families, were placed in assisted living facilities with no court
oversight, and had all of their assets liquidated. Worst of all,
all of this was hidden from the public for years under the
guise of protecting the privacy of the individuals placed under
guardianship. The article was so upsetting I felt physically ill
by the time [ finished reading

As the article made its way around social media, I started
getting panicked messages from friends: “Could this happen
to my parents?,” “Could this happen to me?,” and the worst
one, “Is this what you do?” I tried to assuage their fears and
explain that New York has far more robust protections: court-
appointed counsel, neutral court evaluators, mandatory no-
tice requirements, etc. I did not think our system in New
York was vulnerable to the same kinds of criticism and attack
as Nevada.
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Looking back, I see that I was naive. I could not have
predicted the #FreeBritney movement and the media’s utter
failure to accurately investigate and report on the truth and
reality of the Britney Spears conservatorship. Since Britney
Spears, the headlines have remained full of cases involving
celebrities who have been the subject of guardianship pro-
ceedings: Amanda Bynes. Nichelle Nichols. John Amos.
Brian Wilson. Michael Oher. Mavis Leno, Jay Leno’s wife.
Elijah Allman, Cher’s son. And most recently, Wendy Wil-
liams. The coverage is rarely positive, and the public’s trust in
our guardianship system is eroding.

However, all of the blame cannot be laid at the media’s
feet. They cannot get access to case dockets to read the par-
ties’ filings or judicial decisions. They, and members of the
public, are often prohibited from being present in court-
rooms. Accurate reporting has been made nearly impossible
by the cloak of secrecy over the guardianship systems across
the United States.

It is not just cases involving celebrities, and it is not just
inaccurate, negative, or critical media coverage. The guard-
ianship system is losing the ability to attract and keep prac-
titioners. I have had more than one attorney, who is new
to guardianship practice, describe it as a “star chamber” or
“kangaroo courts.” I have allowed my Part 36 registration to
lapse, and I am hearing from other attorneys that they either
have done the same, are strongly considering doing so, or
simply decline appointments when asked. Others are leav-
ing the guardianship practice altogether. I've heard several
reasons for the hesitation: concerns about media exposure,
challenges in getting paid — whether due to delays in court
approval of fee awards, the judge slashing fees, or discover-
ing at the end of a case that the AIP lacks sufficient assets,
and unease with the procedural ambiguity surrounding how
these cases are handled. If even practitioners are losing faith
in the system, how can we expect the public to believe that
people’s rights are truly being protected?

As a legal community, it is past time that we ask our-
selves, and the court system, difficult questions: Are there
practices that interfere with the public’s trust in the fair ad-
ministration of justice when the state exercises the power to
completely abrogate a person’s liberty and rights? What ob-
ligations do we, as practitioners, have to make sure that we,
and the courts, are not taking actions that erode the legiti-
macy of guardianships in the public mind? Does the court
system’s practice of closing courtrooms and the dockets of
guardianship cases to the public promote or hinder the pur-
suit of justice and public trust in the guardianship system?
Does the secrecy and lack of public scrutiny enable litigants
and attorneys to engage in conduct and utilize tactics that
interfere with the fair administration of justice? Does the
lack of public scrutiny, and poorly defined procedural rules,

It is not just cases involving
celebrities, and it is not just
inaccurate, negative, or
critical media coverage. The
guardianship system is losing
the ability to attract and keep
practitioners.

result in practices that compromise litigants’ rights and the
fair administration of justice?

These questions have gnawed at me for years. I started
writing this article in 2018 but never finished it because I was
hesitant about making this critique public. However, over the
past eight years my belief that the courts’ and practitioners’
desire to protect the privacy of AIPs does more damage than
good has only grown stronger. After seeing the recent lawsuit
filed in the Southern District of New York by Wendy Wil-
liams’ ex-husband, allegedly on her behalf, against 33 indi-
viduals and entities involved in her guardianship, I decided
it was time to finish what I started eight years ago and make
my concerns public.

As practitioners, we are often quick to ask for courtrooms
to be closed and for files to be sealed. Keeping private sensi-
tive financial information, or embarrassing facts, about AIPs
takes precedence over the deeply held principle embedded in
New York Judiciary Law § 4 that “The sittings of every court
within this state shall be public, and every citizen may freely
attend the samel[.]” Yet this secrecy fails to serve its purpose,
and results in procedural anomalies, inaccurate and at times
inflammatory media coverage, and litigation within and out-
side of the guardianship proceedings that drains AIPs assets
and places practitioners and guardians at risk, all to the detri-
ment of AIPs and IDs.

In evaluating the wisdom of keeping the public and the
media out of Article 81 proceedings, we can look to the ex-
perience of the Family Court, which has similar concerns re-
garding privacy as it shares the purpose of protecting vulnera-
ble individuals. When the Family Court was created in 1962,
it was intended to be open to the public. Yet, as a matter of
practice, courtrooms were routinely closed to the public and
the media. The secrecy was intended to protect the privacy
of people embroiled in intimate family battles, and prevent
children from having highly sensitive information, such as
having been victims of sexual abuse, follow them for the rest
of their lives.
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But journalists and others pushed for access, arguing that
the closed doors shielded judges and other public officials
from scrutiny.! For 35 years the secrecy continued, until
1997 when the horrific murder of six-year-old Elisa Izqui-
erdo, whom the Family Court had returned to her abusive
mother, led then Chief Judge Judith Kaye to issue rules open-
ing the family courts.?

In announcing the new rules, Chief Judge Kaye echoed
Justice Brandeis, “Sunshine is good for children.”® She
stated that, as an important public institution, the Family
Court required public scrutiny: “It is vital that the pub-
lic have a good understanding of the court and confidence
in the court process[.]”* Judge Lippman echoed her senti-
ment, stating “[t]he Chief Judge, myself and the adminis-
trative board all feel it is very important to make it clear
that the court is open to public scrutiny and accountable
to the public.”

After Chief Judge Kaye announced the new rules, The
New York Times ran an editorial that echoes the criticisms
of the guardianship system that are becoming more prevalent
every day:

For decades it has been allowed to operate
as a closed institution, keeping the press and
public outside except in rare cases. Judges
have used vague and generalized concerns
about the privacy of litigants to shield their
decisions, and the performance of the agen-
cies who regularly appear before them, from
public scrutiny and possible criticism. . . .
The goal here is [to] change the court’s tra-
ditional culture of secrecy and get it to pay
attention to the presumption in existing law
that hearings and other proceedings ought
to be open.°

Like the Family Court, the Guardianship Court is an im-
portant, vital public institution that requires public scrutiny
and must be accountable to the public.

Our practice is truly at a crossroads. As our population
continues to age, and as the prevalence of diseases like Al-
zheimer’s and other forms of dementia continues to increase,
the resources necessary for the guardianship courts to meet the
needs of individuals who require guardians will likely increase.
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Without attorneys willing to take appointments, and the state
allocating adequate resources for the courts to manage these
increasing caseloads, the system cannot function. If the pub-
lic cannot see the need for resources because our guardian-
ship proceedings are closed, or worse, the public believes the
guardianship system is abusive and corrupt, we risk the con-
tinued viability of the system that is supposed to protect the
most vulnerable adults from abuse, exploitation, and harm.

Elizabeth Adinolfi is a partner with
Phillips Nizer LLP where she concen-
trates her practice on guardianship
and matrimonial law. Ms. Adinolfi
has served as guardian; counsel to pe-
titioners, individuals alleged to be in-
capacitated, and guardians; and court
evaluator in complex guardianship
proceedings. She is a former member
Lo . o, . , of the Executive Committee of the
It is time to heed Justice Brandeis’ and Chief Judge Kaye’s Elder Law and Speciall Needs Section
wisdom and let in the sunlight for everyone’s benefit: AIPs, of the New York State Bar Association,
practitioners, the courts, and the public. and a former co-chair of the section’s
Guardianship Committee and co-vice
chair of the Elder Abuse Committee.
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