NYSBA FAMILY LAW SECTION UPDATE, APRIL 2026
By Bruce J. Wagner
Support Magistrate, Schenectady County Family Court
Agreements - Postnuptial – Foreign – Unenforceable; Custody - Joint Legal – Upheld – Domestic Violence Not Proved, International Travel Prohibited, Order of Protection Upheld; Equitable Distribution - Separate Property – Commingling – Marital Property Presumption Rebutted

	In Michael T. v. Rida S., 2026 Westlaw 616294 (3d Dept. Mar. 5, 2026), the parties were married in 2017 and have one child born in 2021. The wife appealed from a May 2024 judgment of divorce which, following trial of the husband’s divorce action: (1) granted joint legal custody; (2) prohibited the wife from international travel with the child; (3) granted the husband a 3-year stay away order of protection against her; (4) denied specific performance of a requirement that the husband pay her $25,000 according to a marriage contract executed during the parties’ wedding ceremony in Pakistan (after their marriage in the US); and (5) granted the husband a separate property credit for the closing costs on the marital residence. The Third Department affirmed, holding: (1) “Each party testified to encouraging the child's relationship with the other party, the parties had shared decision-making authority during the six months the temporary order of custody was in effect, and they had been effectively communicating about the child through a coparenting app. The wife's allegations that the husband committed certain acts of domestic violence against her were not supported by a preponderance of the evidence, and certain other acts, even if proved, were not shown to have had an effect on the child”; (2) “Supreme Court's prohibition on the child's international travel is also supported by a sound and substantial basis in the record (citation omitted). *** [T]he wife took the child to Chicago [in August 2023] without notifying the husband, which, along with evidence of her ability to work remotely and limited local ties, provided a sufficient basis to conclude that the wife was a possible flight risk (citations omitted). Although there is no dispute that fostering the child's connection with her Pakistani heritage and the mother's family was in the child's best interests, there was also evidence that the wife's parents, who live in Pakistan, were able to visit the child in the United States, and the wife's siblings lived in the United States as well”; (3) “*** the husband testified that the wife verbally abused him and caused him physical harm on at least one occasion (citation omitted), such that “the order protecting the husband against the wife was not an abuse of discretion,” citing DRL §240[3][a]; (4) As to the alleged postnuptial agreement, the DRL 236(B)(3) acknowledgment or proof, Real Property Law §301, “may be taken in the manner prescribed either by the laws of the state of New York or by the laws of the country where the acknowledgment or proof is taken. The acknowledgment or proof, if taken in the manner prescribed by the laws of such foreign country, must be accompanied by a certificate to the effect that it conforms with such laws. (Real Property Law § 301-a). The wife failed to demonstrate that the [agreement] *** was acknowledged in accordance with New York law, nor did she submit a certificate indicating that the [same] *** was acknowledged in conformity with Pakistani law, rendering it unenforceable (internal quotation marks and citations omitted)”; and (5) “The closing costs were drawn from an account in only the husband's name containing the husband's personal injury settlement, which settlement was his separate property (see Domestic Relations Law § 236 [B] [1] [d] [2]); that account also contained funds deposited during the marriage. [W]here separate property has been commingled with marital property, for example in a joint bank account, there is a presumption that the commingled funds constitute marital property (internal quotation marks and citations omitted). The husband rebutted the presumption of marital property, however, by demonstrating that the settlement funds remained identifiable at all times, and the closing costs could be traced to the settlement funds (citations omitted).”

Child Support - CSSA – Cap Set at $500,000, Imputed Income; Counsel Fees – After Trial; Custody - Sole –Domestic Violence, Inability to Coparent, Prolonged Separation, Stability; Evidence - Witness Testimony – Preclusion, Law of the Case; Maintenance - Durational – Affirmed, Standard of Living, Wasteful Dissipation; Procedure - Pro Se – Acquires no Greater Rights

[bookmark: _Hlk224480297][bookmark: _Hlk224509160]	In G.K. v. S.T., 2026 Westlaw 663287 (1st Dept. Mar. 10, 2026), the husband appealed from: (1) a November 2023 Supreme Court Order which, following trial of the wife’s 2021 divorce action, awarded her sole legal and residential custody of the subject children, with supervised time to him; and (2) a July 2024 Order of the same Court, which: (a) precluded him from testifying about the financial documents in the trial record; (b) imputed annual income to the husband of $1 million and awarded the wife post-divorce maintenance for a period of 38 months; (c) set an income cap of $500,000 for child support and maintenance; (d) awarded the wife counsel fees in the amount of $906,776.45 and expert fees in the amount of $5,000; and (e) denied his request for the justice's recusal. The First Department modified, on the law, to reduce the counsel fee award by $267,454.84, and otherwise affirmed both orders. The Appellate Division held: (1) that the custody award to the wife was proper, considering that she “demonstrated a greater willingness and ability to cooperate with the husband for the benefit of the children (citation omitted) and was able to put the children's needs above her own (citation omitted), *** the parties’ inability to co-parent (citation omitted) and the history of domestic violence perpetrated by the husband against the children and the wife (citation omitted)*** and “the husband failed to avail himself of the supervised visits for several years, despite knowing that the children wished to see him”; (2)(a) “*** a pro se litigant acquires no greater right than any other litigant (internal quotation marks and citation omitted)” and Supreme Court “providently exercised its discretion in barring the husband from calling certain witnesses at trial,” noting that the husband “could have asked the court-appointed forensic evaluator about [a certain report] *** but he chose not to.” Regarding 3 fact witnesses, the First Department noted: “one witness's location could not be ascertained, the other would have provided cumulative testimony, and the husband never made an offer of proof as to what facts the third witness would have testified to.” The Appellate Division further determined: “Any contention that the court erred by precluding the husband from testifying about his 2023 income, declining to admit his statement of net worth into evidence, and refusing to allow him to state his income for tax years 2017-2020 fails in light of this Court's affirmance of the January 10, 2023 preclusion order (216 AD3d 512 [1st Dept 2023]), which constitutes the law of the case (citation omitted)”; (2)(b) “** given the parties 10-year, 7-month marriage,” and the advisory duration guidelines, there was no abuse of discretion in the 38-month duration of the award,” giving due consideration to “the ages of the parties, the length of the marriage, information about the children, the equitable distribution of the marital assets, the wife’s contributions to the household during the marriage, as well as the parties’ education levels, and past and current careers and incomes” and “the wife's testimony regarding domestic violence by the husband against her and the children, the husband's wasteful dissipation of marital assets, his decision to cut off all financial support to the children during the matrimonial proceedings, and his dilatory litigation tactics. Although the wife is arguably self-supporting, the court properly considered the standard of living that the parties established during the marriage in determining the maintenance award.” Further, “[t]he court reasonably determined that it need not unquestioningly accept the husband's assertions about his earnings based on his income tax returns and appropriately looked beyond the tax records to consider his earning history and spending during the marriage to impute to him $1 million in annual income (citation omitted). The husband was the sole equity holder in his businesses and admitted to channeling certain personal expenses, such as the Tesla, through the business, further confusing boundaries between the husband's and his businesses’ assets and liabilities. Thus, the court appropriately considered that the husband, whose income declined after the wife commenced the divorce action, had control over how much he was paid”; (2)(c) “In deciding to utilize the parties’ combined income up to $500,000 in setting support, the court examined whether the capped support adequately reflects a support level that meets the needs and continuation of the children's lifestyle and concluded that it did not (internal quotation marks and citation omitted)”; (2)(d) “In light of the parties' financial circumstances, the court properly awarded the wife counsel fees in connection with the matrimonial proceeding and the 2023 appellate case (citations omitted),*** [and] we decline to reduce the fee award, given the court's finding that the husband employed harassing litigation tactics, prolonged the proceedings, and exhibited overall obstreperous behavior (citation omitted).” The Appellate Division concluded that Supreme Court “erred by including charges for services rendered by the wife's attorney in a related bankruptcy action in the final counsel fee award (citations omitted)” and reduced the fee award by $267,454.84.

Child Support - CSSA – Imputed Income; Inability to Work Not Established; Unjust or Inappropriate Deviation Properly Denied

	In Matter of Nesterenko v. Reshetilov, 2026 Westlaw 758887 (2d Dept. Mar. 18, 2026), the father appealed from a February 2025 Family Court order, denying his objections to a January 2025 Support Magistrate Order which, after a hearing, directed him to pay the mother $1,781 monthly toward the support of the parties’ child born in 2018. The Second Department affirmed, holding that the Support Magistrate properly “imput[ed] certain income to the father based upon his average annual income and ability to earn” and “the father offered no evidence to support his contentions that he was unable to work as a result of his health issues and responsibility to care for his other children.” The Court concluded that “the Support Magistrate did not improvidently exercise her discretion in denying his request for a deviation from the [CSSA] ***.”

Child Support – CSSA – Insufficient Medical Proof; Most Recent Income Tax Return
	In Matter of Adeshina v. Adeshina, 2026 Westlaw 848930 (2d Dept. Mar. 25, 2026), the father appealed from a March 2025 Family Court order, denying his objections to a January 2025 Support Magistrate Order which, after a hearing upon the mother’s August 2023 petition, directed him to pay $205 weekly toward the support of the parties’ 4 children. The Second Department affirmed, holding that the Support Magistrate “properly calculated the father’s income *** based on his gross income as reported on his 2024 tax return (citations omitted).” The Appellate Division concluded “the court providently exercised its discretion in declining to reduce the father’s child support obligation due to his medical condition, as the father failed to provide competent medical evidence at the hearing to show that his alleged medical condition prevent him from working or reduced his earning capacity (citations omitted).”

Child Support - Modification – Downward – Reversed on Appeal
	In Whelan v. Whelan, 2026 Westlaw 681684 (2d Dept. Mar. 11, 2026), the parties entered into a December 2015 agreement which was incorporated into a July 2016 judgment of divorce, waived the 15% change in gross income ground for child support modification, and provided that the father would pay the mother $6,250 monthly toward the support of the subject 2 children. The mother appealed from a September 2020 Supreme Court order which, without a hearing, granted the father’s July 2020 motion for downward modification to the extent of reducing his obligation to $3,500 per month. The Second Department reversed, on the law, and denied the father’s motion, holding that the father failed to establish a substantial change in circumstances warranting a downward modification, while noting that his “statement of net worth indicated that, despite his loss of income related to the COVID-19 pandemic, he had sufficient means to provide child support at the level set forth by the parties in the stipulation (citations omitted).”

Child Support - Modification – 15% Waived; Reduced Income, Substantial Assets – Denied
	In Light-Sanicola v. Sanicola, 2026 Westlaw 758865 (2d Dept. Mar. 18, 2026), the parties were divorced by a January 2023 judgment incorporating a December 2022 stipulation, which waived the 15% gross income change ground and required the father to pay the mother child support of $5,200 monthly, plus 75% of add-on expenses for the parties’ 2 children.  The mother appealed from an October 2024 Supreme Court order, which granted the father’s June 2024 motion seeking a downward modification to $546 monthly, to the extent of reducing his obligation to $4,200 per month and directing the mother to pay 100% of add-on expenses. During the pendency of the motion, the father secured temporary employment and amended his request for downward modification by requesting a reduction to $2,891.42 per month. The Second Department reversed, on the law, and denied the father’s motion for downward modification, holding that he “failed to establish a substantial change in circumstances to warrant a downward modification of child support” and finding that his “statement of net worth indicated that despite the reduction in his income, he had sufficient means to provide child support at the level set forth the parties in the stipulation (citations omitted).”

Child Support – Modification - Significant Assets, Voluntary Termination of Employment – Denied

	In Matter of Meier v. Chevalier, 2026 Westlaw 758912 (2d Dept. Mar. 18, 2026), the father appealed from a March 2025 Family Court order, denying his objections to a February 2025 Support Magistrate order which, following a hearing, dismissed his May 2024 petition to modify his obligation to pay the mother $2,270 monthly pursuant to a March 2024 judgment of divorce, in which petition he alleged an April 2024 termination of employment and a more than 20% decrease in income. The Second Department affirmed, holding that the father failed to meet his burden of proof on the issue of substantial change in circumstances, noting: the father’s testimony “that after 12 years in an advertising and sales role at a prominent technology company, he chose to work without pay at his family’s restaurant business instead of attempting to secure employment commensurate with his education, abilities and experience”; and “the father’s testimony demonstrated that he continued to own considerable real estate assets.”

Counsel Fees – Enforcement – Add-Ons – Granted Without Hearing; Enforcement – Contempt Granted Without Hearing

	In Goldsmith v. Cavuoti, 2026 Westlaw 758869 (2d Dept. Mar. 18, 2026), the parties were divorced by a March 2023 judgment, which incorporated a stipulation requiring the father to pay child support and 60% of agreed upon add-on expenses, including summer camps. The father appealed from a September 2024 Supreme Court order, which, without a hearing, granted the mother’s motion to hold him in contempt of the add-on provision of the judgment and awarded her $6,000 in counsel fees. The Second Department affirmed, holding that Supreme properly held the father in contempt without a hearing, given that his “papers submitted in opposition failed to raise a factual dispute warranting a hearing.” The Appellate Division concluded that the counsel fee award was proper, noting that the father “failed to either request a hearing or challenge the amount demanded” and again observing that the father “did not raise an issue of fact that would warrant a hearing.”

Counsel Fees – Enforcement – Agreement Terms; Enforcement – Agreement – Educational Expenses

	In Anonymous v. Anonymous, 2026 Westlaw 691838 (1st Dept. Mar. 12, 2026), the father appealed from: (1) a June 2023 Supreme Court order, which directed him to pay the entirety of the children’s educational expenses and awarded the mother $40,000 in counsel fees; and (2) an April 2025 Supreme Court Order which found him in contempt for failure to comply with the June 2023 order and awarded the mother expenses and counsel fees. The First Department affirmed, holding that Supreme Court’s June 2023 order “correctly enforced the parties’ settlement agreement,” rejecting the father’s “challenge to his obligation to pay 100% of the children’s tuition at their current school,” and noting that the mother “is entitled to reimbursement of all tuition expenses she paid, regardless of whether they were incurred before or after execution of the settlement agreement.” The Appellate Division observed that the father’s “arguments concerning the school’s accreditation and [the mother’s] involvement with the school are unavailing” while noting: “Courts may not rewrite unambiguous contracts to add conditions the parties themselves did not include (citation omitted).” The First Department determined that Supreme Court properly found the father to be in contempt of the June 2023 Order in that he “was required to pay 100% of the tuition,” and was not required because the father failed “to raise a factual dispute as to the elements of civil contempt, or the existence of a defense.” The Court concluded that the counsel fees awards made by the June 2023 and April 2025 orders were proper, based upon the terms of the agreement, which stated that the nonperforming party’s failure to cure a default within 15 days after service of a notice thereof would trigger remedies including counsel fees.

Custody – Modification - Child’s Wishes (15 y/o)

	In Matter of Drivas v. Gaetano, 2026 Westlaw 602469 (2d Dept. Mar. 4, 2026), the parties were divorced in 2013 and had two children. The mother appealed from a November 2024 Family Court order which, after a hearing, granted the father’s January 2024 petition seeking to modify a January 2020 custody order (joint legal, primary to mother, mother permitted to relocate to FL) to the extent of awarding him residential custody of the children. The Second Department dismissed the mother’s appeal pertaining to the older child as academic, since that child reached age 18 during the pendency of the appeal, and affirmed Family Court’s award as to the younger child. The Appellate Division held that the father demonstrated the requisite change in circumstances to warrant modification, and that Family Court’s determination “ensure[d] the best interests of the younger child [and] has a sound and substantial basis in the record.” The Court noted “the clearly stated preference of the younger child, who was 15 years old at the time of the hearing and who communicated a clear desire that his father have residential custody of him” and “the younger child’s relationship with the mother as compared to *** [his] relationship with the father.”

Custody – Modification – Relocation (Madagascar) – Granted; Supervised Visitation

	In Matter of Marie D. v. Frantz T., 2026 Westlaw 847234 (1st Dept. Mar. 26, 2026), the father appealed from a January 2026 Family Court order which, after a hearing, granted the mother’s petition to modify a 2018 Order (supervised or therapeutic visitation to father) to permit her to relocate with the parties’ children to Madagascar, and to limit the father’s visitation to supervised or therapeutic visits. The First Department affirmed, noting the mother’s testimony that: “her relocation to Madagascar was a requirement of her employment with the United Nations”; and “the father had stopped paying child support in *** December 2021, was not contributing to the children’s education, and that she was entirely supporting the children.” The Appellate Division noted that the father “has not sought to visit the children since November 2021 *** and has refused to participate in visitation *** because the court required it to be supervised or therapeutic” and  “the mother’s move to Madagascar would not weaken the father’s relationship with the children, as it is already strained (citations omitted).” The Court concluded that supervised or therapeutic visitation was in the children’s best interests, citing its prior holding that “the father committed the family offense of menacing in the third degree as against the children,” Matter of M.D. v. F.T., 236 AD3d 429 (1st Dept. 2025).

Custody – Modification – Relocation (TX) – Granted

	In Osuagwu v. Osuagwu, 2026 Westlaw 758909 (2d Dept. Mar. 18, 2026), the parties have 2 children, and their February 2022 judgment of divorce awarded sole legal and physical custody to the mother, with weekly time to the father. The father appealed from a May 2024 Supreme Court order which, after a hearing, granted the mother’s 2023 motion to modify the judgment to permit her to relocate to Texas where her family lived. The Second Department affirmed, holding that the relocation “would serve the children’s best interests,” while noting that the evidence established that: the mother “was the children’s primary caregiver and was responsible for their educational and extracurricular activities”; and “moving to Texas would enable her to have family support, *** appropriate living space, and to be in a better financial position to help support the children.”

Custody - Modification – Sole – Alienation, Corporal Punishment, Untreated Mental Health Issues, Wishes of Children (Teenagers)

	In Matter of T.W. v. D.B., 2026 Westlaw 847569 (1st Dept. Mar. 26, 2026), the father appealed from an October 2023 Supreme Court order which, after a hearing, granted the mother’s petition to modify a prior order (sole to father), to award her sole legal and physical custody of the subject children. The First Department affirmed, finding: “the uncontroverted documentary evidence in the record makes clear that respondent father suffered from serious, untreated mental health issues that caused him to behave in an erratic manner, rendering him an unsuitable caretaker for the children”; “[t]he father subjected the children to both physical and emotional abuse when they were in his care and, by his own admission, disciplined the children using a belt”; “the father alienated the children from the mother, relocating them without cause several times and making it difficult for her to communicate with them”; and “the children’s change in position *** was entitled to great weight *** particularly because two of the children were teenagers at the time.”

Custody – Modification – Sole to Father – Deteriorated Relationship, Interference with Telephone Access, Violation of Prior Order (Address, Education and Medical Information)

	In Matter of Cheung v Tran, 2026 Westlaw 850248 (4th Dept. Mar. 27, 2026), the mother appealed from an April 2024 Family Court which, after a hearing, modified a prior order by granting sole legal and primary physical custody to the father. The Fourth Department affirmed, finding that the father established changed circumstances by evidence that “the parties’ relationship had become acrimonious and had deteriorated since entry of the prior order (internal quotation marks and citations omitted).” The Appellate Division held that Family Court properly modified the prior order in the best interests of the child, considering that “the mother, in violation of the existing order, failed to provide the father with the current address of the child or any educational or medical information for the child (internal quotation marks, brackets and citations omitted) and also interfered with his telephone access with the child (citation omitted).”

Custody – Modification – Sole to Mother - Mental Health Issues, Physical Contact; Limited to Supervised Telephone and Emails; Wishes of Children (15 y/o)

	In Matter of A.S. v. S.S., 2026 NY Slip Op. 01928 (1st Dept. Mar. 31, 2026), the father appealed from a January 2025 Family Court order which, following a hearing, modified the parties’ judgment of divorce and 2018 agreement to grant the mother sole legal and physical custody of the 2 children, with weekly supervised telephone calls and email communication to the father. The First Department affirmed, holding that Family Court properly “credited the mother's testimony that the father's deteriorating mental health adversely affected his ability to parent in a safe and appropriate manner and hindered the parties’ ability to make joint decisions concerning the children.” The Appellate Division noted that the father “pulled his daughter by the hair around the apartment because he perceived her as being disrespectful, prompting her brother to intervene” and “physically blocked the daughter from leaving the apartment, again accusing her of disrespect.” The Court further observed that the father: “expressed no insight into how his behavior affected” the children; “called the children and engaged in rambling conversations about nonsensical topics”; “forgot their scheduled activities and blamed them for his lapses”; and “admitted to banging his head against the wall, causing the children distress.” The First Department determined that the father’s “relationship with the children had deteriorated to a point where they were fearful of him and did not wish to have in-person contact” and his behavior “demonstrated a profound disregard for their psychological health.” The Appellate Division noted that “the children were nearly 15 years old and had consistently expressed a strong preference not to have in-person contact with the father.”

Custody – Visitation – Modification – Stipulated Standard – Dismissal Reversed

	In Matter of Irwin v. Snyder, 2026 Westlaw 787088 (4th Dept. Mar. 20, 2026), the father appealed from a May 2024 Family Court order which, at the close of his proof, dismissed with prejudice his petition for modification of a prior consent order (sole to mother, supervised visitation to father) providing that “upon completion of that visitation schedule, the father was permitted to reapply for additional periods of visitation without a showing of a substantial change in circumstances.” The Fourth Department reversed, on the law, reinstated the petition, and remitted to Family Court for a continuation of the hearing. The Appellate Division held that while the mother and the AFC “assert that the father failed to comply with the remaining terms of the consent order, they do not dispute that the father complied with the schedule of visitation, which was all that was required by the terms of the consent order to allow the father to petition the court without having to show a change of circumstances.”

Enforcement – Child Support – Dismissed – Money Judgment and SCU Enforcement Previously Granted

	In Matter of Esther L., v. C.L., 2026 Westlaw 771020 (1st Dept. Mar. 19, 2026), the mother appealed from a December 2024 Family Court order denying her objections to a September 2024 Support Magistrate order which, after a hearing, found that the father was not in willful violation of a prior child support order, and dismissed her petition. The First Department affirmed. In a prior violation proceeding, Family Court reduced the father’s arrears of $23,691 to a money judgment and directed enforcement thereof through the SCU. The mother argued at trial that the father has continued to violate the order “because the arrears have not been significantly repaid,” but conceded that the father has consistently paid through the SCU as ordered, including additional sums toward reducing the money judgment.  The Appellate Division held that Family Court correctly deferred to the Magistrate’s assessment of the evidence and properly upheld the dismissal of the violation petition. The Court concluded: “To the extent the mother seeks immediate repayment of the arrears, Family Court is not empowered to order such relief (citation omitted).”

Equitable Distribution – Debt – Credit for Income Tax Paid Granted on Appeal; Maintenance – Annual Tax Return Exchange and Recalculation Provisions – Reversed

	In Zatyko v Zatyko, 2026 Westlaw 850138 (4th Dept. Mar. 27, 2026), the husband appealed from an October 2024 Supreme Court judgment which, among other things: (1) directed the parties to annually exchange tax returns and recalculate spousal maintenance each year until both parties turn 70; and (2) distributed marital property and debt without crediting the husband for his payment of the wife’s share of the parties’ 2019 income taxes. The Fourth Department modified the judgment on the law, by: (1) vacating the tax return exchange and recalculation provisions pertaining to maintenance, holding that “[i]nasmuch as the amount of a maintenance award is a discretionary determination based upon a number of interrelated facts then in existence, … the parties’ changing needs are best addressed in a future application for modification of the amount of maintenance (internal quotation marks, brackets and citations omitted)”; and (2) by reducing the retroactive payment due from the husband to the wife from $46,402.71 to $39,157.71, upon the ground that Supreme Court “abused its discretion in failing to provide [the husband] a credit for paying the 2019 income taxes in determining the equitable distribution of property (citations omitted).”

Equitable Distribution – Time Share – Remitted for Distribution

	In Khan v. Khan, 2026 Westlaw 771035 (1st Dept. Mar. 16, 2026), the wife appealed from a January 2025 Supreme Court order which, following trial, awarded her an equitable share of the marital estate without evaluating or distributing the jointly owned timeshare. The First Department modified, on the law and the facts, by remanding for further proceedings. The Appellate Division held that Supreme Court “erred by failing to distribute the outstanding debt associated with the time share and its equity value, if any, and failing to direct the disposition of ownership of the timeshare and the obligation to pay its associated debt (citations omitted).”

Family Offenses – Harassment 2d – Dispute Over Dog – Not Found

	In Matter of Andrew C.B. v. Allegra B.J., 2026 Westlaw 837401 (1st Dept. Mar. 26, 2026), respondent appealed from a May 2025 Family Court order which, after a hearing, found that she had committed harassment 2d against petitioner. The parties were former registered domestic partners between March 2020 and August 2022 and therefore had an “intimate relationship within the meaning of [FCA 812(1)], even if their relationship ended before the family offense petition was filed (citation omitted).” At the time of the May 2024 incident, arising from a dispute over who would have ownership and custody of a dog the parties had adopted, “petitioner was supposed to transfer custody of the dog back to respondent *** but instead, petitioner brought a document for respondent to sign, which provided that respondent must relinquish any and all ownership and custody of the dog to him.” Respondent, while demonstrably upset and arguing with petitioner in respondent’s apartment as to why [he] should return the dog to her, stated to her fiancé that she would have to go to Philadelphia because that’s where they sell guns and shoot him. Because that’s the only way I’m going to get my … dog back.” (Internal quotation marks omitted). The First Department reversed, on the law, vacated the order and dismissed the petition, holding that respondent’s actions did not constitute harassment 2d (PL 240.26[1]) and concluding: “Nothing in the record demonstrates that respondent’s statement was confirmed by other words or acts showing that her threat to petitioner was anything more than a crude outburst (citation omitted).” The Appellate Division noted that the testimony and audio recording in evidence also established that respondent’s “statement cannot be penalized because it is not a genuine threat of physical harm nor does it present a clear and present danger of some serious substantive evil (citation omitted).” The Court concluded that the testimony and recording demonstrate that “petitioner stayed in respondent’s apartment for roughly another 10 to 20 minutes and continued to argue about why he should be allowed to keep the dog” and he “also acknowledged that respondent did not touch or throw anything at him during the incident.”

Family Offense – Harassment 2d, Stalking 4th – Found

	In Matter of Bencivengo v. Bencivengo, 2026 Westlaw 758867 (2d Dept. Mar. 18, 2026), the mother has sole legal and physical custody of the parties’ son. The father appealed from a September 2024 Family Court order which, after a hearing, found that he committed harassment 2d and stalking 4th against the mother. The Second Department affirmed, noting the mother’s testimony that the father “installed a tracking device in the son’s backpack without her knowledge and despite telling him not to do so,” while rejecting the father’s argument that he did so for a legitimate purpose and finding that he sought “to alarm and seriously annoy” the mother. The Appellate Division cited the mother’s testimony that the father “followed her, appearing unexpectedly at locations where she and the parties’ child were present, despite the issuance of prior orders of protection directing him to refrain from such conduct.”

Procedure – Appeals - CPLR 5511 – Aggrieved Party – Article
	For an informative article, see Thomas R. Newman & Steven J. Ahmuty, Jr., “The ‘Aggrievement’ Requirement,” NY Law Journal, Mar. 31, 2026.

Procedure - Consolidation Denied; Divorce Action Dismissed
[bookmark: _Hlk225510504]	In Morrissey v. Morrissey, 249 NYS3d 73 (1st Dept. Mar. 3, 2026), the wife appealed from a January 2025 Supreme Court order, which: (1) denied her motion to consolidate a New York County Family Court proceeding with her within divorce action, and for a renewed award of maintenance and pendente lite relief, without prejudice to seeking the same relief in a pending divorce action in Queens County; and (2) granted the husband’s cross-motion to dismiss the wife’s divorce action pursuant to CPLR 3211(a) (4). The First Department affirmed, holding that the Queens County matrimonial action, which was pending when the wife commenced the within NY County divorce action, “arose from the same subject matter, sought substantially the same relief, and involved the same parties,” such that Supreme Court properly granted the husband’s cross-motion to dismiss.

Procedure – Divorce Action Not a Bar to a GMVA Action

	In Rothman v. Rothman, 2026 Westlaw 770341 (1st Dept. Mar. 19, 2026), the former husband (husband) appealed from a June 2025 Supreme Court order, which denied his motion to dismiss the former wife (wife’s) complaint pursuant to the Victims of Gender-Motivated Violence Prevention Act (GMVA) pursuant to CPLR 3211(a)(5), upon the grounds of res judicata and collateral estoppel. The First Department affirmed, holding that the wife’s complaint was not barred upon either ground, namely: (1) “for purposes of res judicata, there was no identity of claims between the parties’ Nassau County divorce action and the wife’s [GMVA] action”; the “matrimonial action addressed domestic violence solely as a factor in determining the parties’ economic rights ***”; and “the matrimonial action did not adjudicate whether the husband committed crimes of violence motivated by gender by applying the GMVA’s statutory elements”; and (2) as to collateral estoppel, Supreme Court in the divorce action “found that the husband engaged in abusive conduct that contributed to the wife’s reduced earning capacity and economic need,” which “is not analogous to a finding that the husband committed a ‘crime of violence’ under the GMVA.”

Procedure – Family Court – Equity or Law – Article

	For an informative article, see Magistrate Sondra Mendelson-Toscano, “Court of Equity or Court to Law? Where Does Family Court Fall?” NY Law Journal, Mar. 2, 2026.
Procedure – Res Judicata and Collateral Estoppel - Article

	For an informative article, see Joel R. Brandes, “Res Judicata and Collateral Estoppel in Matrimonial Actions,” NY Law Journal, Mar. 3, 2026.

Procedure – Sanctions – Counsel Fees - Nearly Identical Proceedings in IL and NY

	In Darras v. Darras, 2026 Westlaw 848480 (2d Dept. Mar. 25, 2026), the former wife (wife) appealed from an April 2024 Supreme Court order, which granted the former husband’s (husband’s) cross-motion and awarded him $2,500 in counsel fees as a sanction pursuant to 22 NYCRR 130-1.1. The parties were divorced by a July 2020 judgment which incorporated a December 2019 stipulation. In April 2022, the wife filed a motion in an Illinois Court, seeking to compel the husband to fulfill certain stipulated obligations. In August 2023, the wife filed a motion in Supreme Court, seeking to hold the husband in contempt for not complying with certain stipulated obligations. The husband’s attorney then provided the wife’s attorney with evidence that the wife’s contempt motion “was frivolous and that all of her claims has been resolved either prior to or during the Illinois litigation.” The wife did not withdraw the contempt motion and the husband cross-moved for counsel fees as a sanction. The Second Department affirmed, holding that Supreme Court properly granted imposed the sanction “based on the frivolous conduct of the [wife] in bringing and prosecuting nearly identical proceedings in Illinois and New York (citation omitted) and by continuing to pursue a motion after [she] and her attorney became aware that the factual predicate for the requested relief no longer existed (citation omitted).”

LEGISLATIVE AND COURT RULE ITEMS
Coercive Control – Proposed Legislation and Article
[bookmark: _Hlk224506008][bookmark: _Hlk225497247]	A.09551/S.08633 would amend various provisions of the family court act, the criminal procedure law, the judiciary law, the general obligations law and the domestic relations law, in relation to coercive control. According to the Assembly supporting memo, the bill “provides courts with clear authority to identify and respond to such patterns, strengthens protections for survivors and children, and creates a civil remedy to address the real economic and personal harm caused by coercive control” and “establishes a single, uniform definition of coercive control in the Family Court Act and incorporates that definition across related statutes. It adds coercive control to the list of family offenses for which Family Court may issue orders of protection and authorizes such orders in matrimonial actions. The bill requires courts to consider evidence of coercive control when making child custody and visitation determinations.” The latest reported action on this legislation is referral to the Assembly Judiciary and Senate Children and Families Committees. For an informative article, see Elisa Reiter and Daniel Pollack, “Coercive Control: Emerging Legislation, Expert Testimony and Family Law,” NY Law Journal, Mar. 12, 2026.

Statement of Net Worth – New Form – Article

	For an informative article, see Neha Choudary, “Crypto Meets Matrimony: New York Updates Divorce Financial Forms to Catch Up with the Digital Economy,” NY Law Journal, Mar. 18, 2026.
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