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Message From the Chair

Dear Labor and Employment Section Members,

It is an incredible honor to serve as chair of the Labor 
and Employment Law Section. I view this role �rst and fore-
most as one of service – service to our members, service to 
the New York State Bar Association, and ultimately, service 
to the individuals, organizations, and communities who rely 
on the work that each of us does every day. �ank you for 
entrusting me with this responsibility. It is truly a privilege 
to serve.

As I begin my term, I would like to share my vision that 
will guide our Section. At the heart of my vision are two 
words: community and cultivate.

Community

I believe the Labor and Employment Law Section is much 
more than just a CLE provider. It is a community. To me, 
community means seeing one another as more than just attor-
neys. We are connected by our shared interests, our commit-
ment to the profession, and our desire to support one another. 
A strong community is a place where we celebrate successes, 
navigate challenges together, exchange ideas, seek advice, and 
build lasting professional relationships and friendships. It is 
where referrals are made, mentors are found, and colleagues 
become trusted friends. Strengthening our community is one 
of my priorities. To accomplish that, I hope to focus on two 
main areas.

Outreach. Our community must continue to grow, and 
that growth begins with law students and newer attorneys. 
�ey should see themselves as valued members of our pro-
fession from the very beginning of their careers. By creat-
ing meaningful opportunities to connect with students and 
emerging lawyers, we can help them develop relationships, 
build con�dence, and discover the many bene�ts of active 
participation in the bar association.

Collaboration. Strong communities do not exist in iso-
lation. �ey �ourish through meaningful partnerships. �is 
past spring, our joint meeting with the Dispute Resolution 
Section demonstrated the value of bringing di�erent groups 
together. During my term, we will continue to collaborate 
with other NYSBA sections, committees, local bar associa-
tions, and a�nity bar organizations to provide enriching pro-
grams and broaden our professional networks.

Cultivate

�e second word that de�nes my vision is cultivate. We are 
all striving to become better attorneys – not only by staying 
current on developments in labor and employment law, but 

also by becoming stronger lead-
ers, more e�ective communica-
tors, better mentors, and more 
thoughtful colleagues. Profes-
sional growth extends well be-
yond legal knowledge.

Cultivating our section also 
means investing in people. We 
must intentionally create op-
portunities for new speakers, authors, committee leaders, and 
volunteers to contribute and develop their talents. One of my 
goals is to relaunch our mentorship program, a program that 
had a profound impact on my own professional journey es-
pecially in the bar association. I know �rsthand the di�erence 
a mentor can make, and I want more members to experience 
that same support and encouragement.

In that same spirit, I have asked each of our commit-
tee chairs to identify at least two emerging leaders during 
my term – individuals who demonstrate the potential to 
become future leaders of our section. By investing in the 
next generation today, we strengthen the future of our 
profession.

�e practice of labor and employment law is evolving 
at an extraordinary pace. From the rapid advancement of 
arti�cial intelligence to the changing legal landscape sur-
rounding diversity, equity, and inclusion, it can sometimes 
feel as though the ground beneath us is constantly shifting. 
Our clients expect us to navigate these changes with con�-
dence, and that requires us to remain informed, adaptable, 
and connected.

�roughout my career, the New York State Bar Associa-
tion has been that constant for me. It has kept me grounded 
in the law while surrounding me with colleagues whose wis-
dom, generosity, and friendship have enriched both my pro-
fessional and personal life. Because of this community, I have 
never had to navigate change alone.

My hope is that every member of this section experi-
ences that same sense of belonging. I look forward to work-
ing alongside each of you as we strengthen our community, 
cultivate new leaders, and continue building a section that is 
welcoming, engaging, and forward-looking. Together, we will 
not only advance our profession but also support one another 
in meaningful and lasting ways.

My door is always open. I welcome your ideas, your feed-
back, and your involvement. Please do not hesitate to reach 
out to me on LinkedIn or by email at iyana.titus@parks.nyc.gov. 

Iyana Titus

mailto:iyana.titus@parks.nyc.gov
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Undergraduate Law Fellows Program 

�e Undergraduate Law Fellows Program within the La-
bor and Employment Law Section (LELS) of the New York 
State Bar Association (NYSBA) was created for undergraduate 
students to gain exposure to the legal �eld prior to law school. 
�e program provides personalized pre-law support on Un-
dergraduate Law Fellows’ paths to becoming practicing attor-
neys. Undergraduate Law Fellows work with the LELS chair 
and gain access to networking and pre-professional events 
hosted by the LELS and broader NYSBA. �e program pairs 
Undergraduate Law Fellows with a mentor within the section 
aligned with their unique interest in labor and employment 
law and allows Fellows the opportunity to write for the Labor 
and Employment Law Journal. Undergraduate Law Fellows 
are also given the opportunity to attend the annual fall LELS 
conference and learn from current lawyers, providing a well-
rounded understanding of labor and employment law. Best of 
all, most, if not all, costs of attending events with the LELS 
are subsidized, ensuring that �nancial barriers do not limit 
participation and allowing Fellows to fully focus on learning 
and professional development. Conversations with past Fel-
lows reveal that the program’s sustained success over several 
years is rooted in an ethos centered on meaningful, holistic 
engagement with the legal �eld. 

Former Undergraduate Law Fellow Spencer �ieme, Cor-
nell ILR ‘24 and Harvard Law School ’27, explained that the 
experience allowed her to network with a variety of New York 
State lawyers and attend presentations on topical issues in 
labor law. Not only did she gain a deeper understanding of 
labor and employment law, the �eld she is currently pursuing 
at Harvard Law, �ieme also widened her network for future 
mentors and support through connections with practicing at-
torneys, an opportunity for which she is especially grateful as 
she prepares to enter the profession. 

Owen Spargo, Cornell ILR ‘26, is a current Undergradu-
ate Law Fellow. Spargo and �ieme went to the LELS fall 
conference in Toronto together, and Spargo described what 

he learned from the conference as “surprising and invalu-
able.” He explained that “to know that the �eld of labor law 
is ever changing made you more excited to go into this �eld 
when realizing that labor and employment law is not this 
stagnant thing but is ever evolving.” Spargo emphasized the 
holistic approach of professional, academic, social, and per-
sonal development the program provides: pre-law network-
ing with labor and employment law professors, publishing 
articles in the LEL Journal, attending social dinners and 
happy hours with the other Fellows within the section, and 
receiving personal mentorship from current section Fellows. 
Spargo will be working at Deloitte post-graduation with 
plans to head to law school afterward. 

Chinaza Politis, Cornell ILR ’26, is another current Un-
dergraduate Law Fellow who echoed the other Fellows’ senti-
ments on the success of the program. As someone who want-
ed both the perspective of day-to-day lawyers’ processes and 
a deeper dive into labor and employment law, Politis found 
both with the program. She stressed that “actually knowing 
whether or not you want to live the realities of that career path 
… is di�cult. …[D]oing a conference where you’re talking 
about the actual practice �eld along with the lawyers’ personal 
lives ... you get a very holistic view.” She explained that the 
program is an unparalleled opportunity for undergraduates to 
explore the intersection of their academic interests with the 
professional realities of the �eld they’re pursuing to better in-
form and prepare themselves for their law careers years before 
they begin practicing. Politis, who will be working in mergers 
and acquisitions at a �rm in New York City post-graduation, 
described the learning, development and pre-law preparation 
the program provides as otherwise “nearly impossible” to ob-
tain as an undergraduate, setting Undergraduate Law Fellows 
apart from their peers. 

As the newest Undergraduate Law Fellow and Cornell 
ILR ‘27, I, Samantha Garner, have found both my mentors 
– former LELS chairs Timothy Taylor and Abby Levy – to 



Cornell University in fall 2026. Looking ahead, I plan to con-
tinue my research with the Cornell Scheinman Institute on 
Con�ict Resolution. �is past summer I researched intergen-
erational con�ict at the workplace where a recurrent theme 
emerged: the role of AI in both causing and exacerbating con-
�icts, particularly across generations. I intend to further ex-
plore how AI impacts the likelihood of workplace grievances, 
and ways AI can be utilized as a solution rather than solely 
seen as a precursor to con�ict. I will explore this topic with 
the other Fellows, learning from their unique perspectives on 
navigating AI use at the workplace. 

As the program continues to grow, it is clear that the LELS 
Undergraduate Law Fellows Program will keep evolving to 
meet the needs and interests of future students. As Fellows 
go on to enter the profession, they will remain connected to 
the program, giving back to the community that played such 
a central role in shaping their success and guiding those who 
follow in their footsteps.

Samantha Garner 
Undergraduate Law Fellow 2026-27
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be pivotal to my experience within the LELS. As someone 
interested in multiple areas of the law, I appreciate the oppor-
tunity to explore di�erent sides of the law to better inform my 
future decisions. Currently, I am interested in careers in both 
alternative dispute resolution and labor and employment law 
litigation, and this mentorship has been instrumental in help-
ing me engage with the realities of practicing in both �elds. 
�is mentorship also motivated me to seek and attain my in-
ternship at Baker Mckenzie LLP’s Milan o�ce while studying 
abroad during fall 2025. �ere, I worked within the employ-
ment and compensation team and gained exceptional expe-
rience as a U.S. liaison for multinational clients, comparing 
Italian labor and employment law with that of the U.S. As the 
only American and youngest member on the team, I success-
fully advocated for opportunities to work on complex cases 
involving nuanced Italian statutes and matters that genuinely 
interested me. My ability to seek out and advocate for chal-
lenging work was strengthened by the program’s network and 
the con�dence I built as a Fellow. 

Beyond my internship, I also organized a happy hour 
networking and training event in Rochester, N.Y. – an event 
that also o�ered CLE credits for early-career attorneys – and 
contributed to the LEL Journal. I also assisted in planning 
and organizing the 50th anniversary LELS Fall Conference at 
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conference call that appeared to include the company’s chief 
�nancial o�cer (CFO) and other senior executives. �e em-
ployee agreed to wire $25.6 million. Every participant on that 
call, except the victim, was an AI-generated deepfake. �e 
faces and voices of real corporate o�cers, including the CFO, 
had been manufactured while on the video call. �e decep-
tion was di�cult to detect because the deepfakes on the video 
call looked and sounded real. According to the FBI’s Inter-
net Crime Complaint Center, in 2025 American businesses 
reported losses over $30 million to BEC scams involving AI 
alone.3 �is �gure is solely based on American businesses that 
reported losses, with the understanding that many businesses 
may not report being subjected to a scam.

AI is reshaping not only how fraud is committed, but also 
key aspects of the employment relationship, including the rise 
of deepfakes in the workplace. Deepfakes are synthetic media, 
i.e., content created or manipulated using machine learning, 
particularly deep learning models trained on large datasets 

Introduction

An employee opens her work email and �nds a message, 
apparently from her supervisor, directing her to wire $100,000 
to an unfamiliar account. �e request is unusual as her su-
pervisor has never asked her to wire money before. She clicks 
to expand the sender’s address and immediately sees that the 
domain does not match. She reports the attempt to IT and 
wires nothing. �e scheme she foiled is known as a business 
email compromise (BEC) scam, a form of spoo�ng in which 
fraudsters impersonate authority �gures to trigger unauthor-
ized �nancial transfers.1 Most employers are aware of this type 
of scam and have policies designed to prevent it. Employers 
are generally prepared to address routine spoo�ng; however, 
arti�cial intelligence (AI) has signi�cantly raised the stakes and 
introduced new risks.

Consider what happened in February 2024. A �nance em-
ployee at a non-U.S.-based multinational engineering �rm 
also received what appeared to be a suspicious email.2 �is 
time, however, the employee was persuaded to join a video 

Digital Doppelgängers in the Workplace:  
Agentic AI, Impersonation, and Emerging  
Employment Law Risks
By Ivie A. Serioux and Jerry Zhang
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of images, voices, or videos, in an e�ort to create false (and 
typically malicious) information.4 With minimal e�ort, bad 
actors can now impersonate coworkers, executives, or clients – 
making deepfakes a potent tool for fraud, impersonation, and 
harassment.

Courts are already grappling with the use of AI-enabled 
tools being deployed to harass, retaliate, humiliate, and im-
personate within the workplace. In Carranza v. City of Los 
Angeles, a California appellate court a�rmed a $4 million 
jury verdict for a police captain whose workplace was perme-
ated with sexually explicit, fabricated images purporting to 
depict her, holding that the circulation of false sexual imagery 
could constitute unlawful harassment under California law. 
Although the court did not address AI-generated deepfake 
speci�cally, the decision underscores that employers may face 
liability where synthetic or falsi�ed sexual content creates a 
hostile work environment, regardless of the method used to 
generate the imagery.5 

A Washington State Patrol trooper is alleging claims of 
discrimination, retaliation and invasion of privacy against his 
employer. Speci�cally, he is alleging that his supervisor gener-
ated and disseminated a deepfake video showing the o�cer 
kissing a coworker.6 Separately, a Nashville television meteo-
rologist sued after she alleged her employer failed to address 
synthetic sexually explicit images circulating among sta�.7 
�ese cases share a common thread: a human actor using 
AI tools to generate synthetic content aimed at harassing a 
coworker.

However, given the rise of agentic AI in the workplace, 
there is now a threat that misconduct may originate from an 
external actor or an AI system impersonating a workplace au-
thority �gure. Agentic AI refers to AI systems designed not 
merely to generate content or respond to prompts, but to in-
dependently pursue goals and take actions with limited hu-
man supervision.8 Unlike traditional generative AI tools that 
wait for user input, agentic AI systems can plan, reason, and 
execute multistep tasks – often by interacting with other soft-
ware systems, calling tools or APIs, and adjusting their behav-
ior based on feedback and results. 

�ese developments raise di�cult questions for employers. 
Unlike traditional harassment cases, the alleged misconduct 
may not always be traceable to a human coworker or supervi-
sor. �is evolution tests the contours of liability under Title 
VII, the New York State Human Rights Law (NYSHRL), and 
the New York City Human Rights Law (NYCHRL), each of 
which was drafted with human misconduct in mind.

�is article examines how AI-enabled impersonation chal-
lenges existing employmentlaw frameworks and outlines 
practical considerations for New York employers navigating 
this emerging risk.

From Fake Content to Fake Actors: Recent Data 

on AI Impersonation by the Numbers

Recent data con�rms that AI-enabled impersonation is 
no longer a speculative risk. Deloitte reports that the prolif-
eration of generative AI has dramatically reduced the techni-
cal barriers to identity replication, accelerating the spread of 
“digital doppelgängers” across workplace and social contexts.9 
Independent industry tracking shows a sharp rise in reported 
deepfake incidents in 2024 and early 2025, with �rst-quarter 
2025 incidents exceeding all of 2024, indicating sustained 
growth rather than a temporary spike.10

�e trend is especially pronounced for voice-based im-
personation, which has direct implications for employment 
law risk. Industry reporting indicates that AI voice-cloning 
and voice-based fraud increased by more than 600% year 
over year in 2024, re�ecting a shift away from static deep-
fakes toward real-time audio impersonation, including live 
phone calls and voice messages.11 �ese tools often require 
only seconds of source audio, making them particularly ef-
fective in workplace settings where employees are accustomed 
to receiving verbal instructions from supervisors or human 
resources personnel. According to McAfee security research-
ers, voice cloning can now be generated from as little as three 
seconds of recorded audio, producing an 85% voice match to 
the original speaker.12 

As discussed above, these technological trends are already 
manifesting in employment litigation. Furthermore, the 
EEOC’s 2024-2028 Strategic Enforcement Plan emphasizes 
scrutiny of technology-driven discrimination and digital 
harassment.13 

Deepfake Harassment: The Hostile Work 

Environment Framework

When deepfake or synthetic content overwhelmingly tar-
gets women with the foreseeable e�ect of altering working 
conditions, humiliating employees, chilling leadership partic-
ipation, or undermining professional credibility, the conduct 
can translate into a hostile work environment claim under 
Title VII and its New York analogues. �e operative ques-
tion is not whether the content is synthetic, but whether it is 
severe or pervasive enough to a�ect the terms and conditions 
of employment. Synthetic origin does not insulate deepfakes 
from existing harassment law; it is simply the delivery mecha-
nism for conduct those frameworks already prohibit. 

Voice cloning further compounds this harm. A fabricated 
audio recording can be weaponized not only to harass, but to 
manufacture apparent proof of something an employee never 
said, authorized, or approved. In workplace investigations and 
disciplinary proceedings, that manufactured proof functions 
as a credibility issue. �ese incidents cause severe reputational 
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and psychological harm to victims and place employers in dif-
�cult credibility determinations, particularly when relying on 
outdated policies and investigative procedures.14

Employers should also recognize that the gendered nature 
of many deepfake incidents does not de�ne the outer limits of 
this risk. AIgenerated content can just as easily be used to tar-
get other protected characteristics, such as race, disability, re-
ligion, or national origin. For example, a deepfake can be used 
to alter a colleague’s appearance or identity in ways intended 
to demean or ridicule. Title VII and its New York analogues 
prohibit harassment based on any protected class, regardless 
of the medium used. Deepfakes therefore fall squarely within 
these prohibitions when they target protected characteristics 
and contribute to a hostile work environment.

Agentic AI and the Absence of a Human Harasser

Agentic AI challenges a foundational assumption in work-
place harassment law that misconduct can always be traced 
to a single human actor, but the absence of a human creator 
does not eliminate liability where human conduct ampli�es 
the harm. Even if responsibility for the creation of AI-gen-
erated or synthetic content is unclear, human dissemination, 
commentary, and tolerance of such material in the workplace 
remain squarely within existing harassment frameworks. As 
illustrated by Carranza v. City of Los Angeles, courts focus less 
on how falsi�ed sexual imagery originates and more on how 
employees circulate, discuss, and react to it, and on wheth-
er employers take prompt corrective action, underscoring 
that workplace liability may arise from human responses to 
AI-generated content regardless of the technology involved.15

In this setting, the threshold question is not simply wheth-
er an employer can be held liable when AI generates harass-
ing or discriminatory outputs; instead, it is which theory of 
liability is applicable. Section 8-107(13) of the NYCHRL 
establishes three routes to employer liability for discrimina-
tory conduct by an employee or agent: strict liability where 
the wrongdoer exercised managerial or supervisory responsi-
bility; actual knowledge plus acquiescence or failure to take 
immediate corrective action; and constructive knowledge plus 
failure to exercise reasonable diligence. Separately, § 8-107(1) 
imposes direct liability on employers for their own discrimi-
natory conduct. 

Which theory applies to agentic AI depends on a ques-
tion courts have not yet resolved: whether the functional 
authority conferred on an AI system – delivering disciplin-
ary communications, directing employee conduct, operating 
with the apparent authority of HR – equates to managerial or 
supervisory status under § 8-107(13). If it does, strict liability 
attaches without any showing of notice. An AI system autho-
rized to act with supervisory authority is not meaningfully 
distinguishable, in functional terms, from a supervisor acting 

within that same authority. Courts construing the NYCHRL 
broadly in favor of its remedial purposes may well adopt that 
analysis. However, the recommended practices for AI use in 
the workplace always include keeping a human in the loop. 
Accordingly, some may argue that an AI agent is never acting 
with supervisory authority. 

If the agentic AI is viewed not as a supervisory but in-
stead as a third-party agent, the relevant inquiry may become 
whether the employer exercised reasonable care in selecting, 
con�guring, supervising, and constraining AI systems, and 
whether it acted promptly once harmful or discriminatory 
outputs became foreseeable. �at framework mirrors long-
standing principles governing third-party harassment, under 
which employers may be held accountable for misconduct by 
customers, vendors, or other nonemployees when they knew 
or should have known of the conduct and failed to take ap-
propriate corrective action.16

Agentic AI �ts uncomfortably but plausibly within both 
doctrines. �e unresolved issue, therefore, is not whether lia-
bility is theoretically possible, but whether an employer deploys 
AI in a way that permits it to act with supervisory authority, real 
or perceived, and where the line of foreseeability should be drawn 
when an autonomous system is capable of impersonation, deci-
sion-making, and unsupervised communication. At what point 
does an employer’s decision to deploy an autonomous system, 
capable of impersonation, decisionmaking, and unsupervised 
communication, carry with it a duty to anticipate and prevent 
the risk that the system itself may generate conduct contrib-
uting to a hostile work environment? �ere is currently no 
bright-line rule answering this question. Courts will have to 
grapple with how to classify agentic AI systems under the law.

Additional Implications for New York Employers: 

Liability, Investigations, and Risk Management

�ese issues are especially salient under New York law 
since the NYCHRL is construed broadly in favor of its re-
medial and deterrent purposes and imposes a more expansive 
conception of employer responsibility than its federal coun-
terpart. �e three-route structure of § 8-107(13) means that 
the scope of authority an employer confers on an AI system 
at deployment, not what the employer learns afterward, may 
be the decisive liability question. Where an agentic system 
is authorized to exercise supervisory or managerial functions, 
the strict liability track may apply and actual or constructive 
notice of discriminatory conduct is irrelevant. Where the sys-
tem functions as a non-supervisory agent, liability turns on 
what the employer knew or should have known and whether 
it responded with reasonable diligence.17 In either scenario, 
the employer’s deployment decision may independently give 
rise to direct liability under § 8-107(1) for its own discrimina-
tory conduct.
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Accordingly, the liability analysis should focus on the AI 
system’s authorized scope of function at deployment, the fore-
seeability of harmful outputs, and the adequacy of safeguards 
and response mechanisms. Where employers can demonstrate 
that AI systems were implemented for legitimate business 
purposes, subject to de�ned constraints, and monitored for 
misuse, those facts will bear on, though not necessarily elimi-
nate, employer exposure.

AI impersonation also complicates internal investigations in 
ways that directly a�ect employer liability. Traditional investiga-
tions assume identi�able senders, authentic communications, 
and reliable documentary evidence. AI-generated content dis-
rupts each of these assumptions. Employers may encounter 
spoofed phone numbers, fabricated audio recordings, or con-
�icting employee accounts where individuals genuinely believed 
they were interacting with supervisors or HR personnel. E�ec-
tive investigations therefore require early coordination among 
human resources, legal, and information-technology teams, 
including careful assessment of authentication, metadata, and 
system access.18 Failure to adapt investigative protocols may 
support claims that employers did not take reasonable steps to 
address known harassment risks, particularly after complaints 
are raised.19

While courts continue to grapple with these issues, em-
ployers can adopt a proactive, multidimensional approach to 
mitigate risk:

• Update policies to address AI-enabled misconduct. 
Antiharassment, misconduct, and acceptableuse poli-
cies should expressly cover AI-generated imperson-
ation, deepfakes, and digital harassment, making clear 
that fabricated communications may constitute action-
able misconduct regardless of whether a human actor 
is involved.

• Document and limit the functional authority of 
AI systems. Because NYCHRL liability may attach 
without notice where a system exercises managerial 
or supervisory functions, employers should clearly 
document what each AI system is capable of doing 
and authorized to do, at what level of authority it 
operates, and how its scope is constrained. Systems 
authorized to communicate disciplinary decisions, 
direct employee conduct, or represent HR should 
be treated as presumptively subject to strict liability 
analysis.

• Prohibit unsanctioned impersonation of supervi-
sors or HR personnel. Employers should design and 
deploy AI systems with technical and policy-based 
constraints that prevent autonomous agents from im-
personating supervisors, human resources personnel, 
or other individuals, or from communicating in ways 

that reasonably create a false impression of human or 
managerial authority. Where AI systems are deployed 
in HR-facing roles, employers should implement safe-
guards limiting which employer �les or networks the 
system can access, limiting the system’s communica-
tive scope and provide clear disclosure that employees 
are interacting with an automated system rather than 
a human decision-maker.

• Strengthen authentication and access controls. 
Sensitive communications, particularly those involv-
ing discipline, payroll, bene�ts, or investigations – 
should be subject to enhanced veri�cation, logging, 
and auditability to reduce the risk of spoo�ng or 
AIgenerated deception.

• Train managers and HR to identify impersonation 
red �ags. Targeted training should focus on recog-
nizing signs of voice cloning or AI misuse, such as 
unusual communication patterns, urgency that by-
passes standard procedures, or requests inconsistent 
with established protocols.

• Adapt investigation protocols for AIgenerated evi-
dence. Complaint response frameworks should in-
clude early escalation to IT and cybersecurity teams 
and incorporate procedures for assessing authenticity, 
metadata, system logs, and access credentials when 
AIenabled impersonation is suspected.

• Reassess controls once risks become known. 
Employers should periodically evaluate foreseeable 
misuse risks tied to agentic AI and update safeguards, 
training, and investigative practices – particularly af-
ter incidents or complaints – to demonstrate reason-
able care and prompt remediation.

�ese measures addressing deepfakes and digital harass-
ment remain critical as the technology evolves, and recent cas-
es emphasize that employer investigation and intervention are 
central to assessing liability. Accordingly, employers should 
implement clear reporting mechanisms, conduct prompt and 
well-documented investigations into suspected synthetic or 
falsi�ed content, and take immediate corrective action to halt 
dissemination and address employee conduct, even where the 
origin of the content is uncertain. 

Conclusion

�e employee who agreed to wire $25.6 million was not 
careless. He saw familiar faces and heard familiar voices. He 
did what anyone would do; he trusted them. �at trust was 
the vulnerability, and the technology exploited it perfectly.

Agentic AI doesn’t just replicate that threat. Instead, it em-
beds it in every employer’s work�ow that chooses to deploy 
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agentic AI. When the system handling your HR calls, gener-
ating your performance records, and responding to employee 
complaints is also capable of impersonating the people who 
run those functions, the question of who is responsible for 
when things go wrong is no longer clear cut.  

Existing employment law frameworks are �exible enough 
to adapt, but employers who rely on outdated assumptions 
about misconduct risk being unprepared. For New York em-
ployers operating under expansive human rights laws, AI-en-
abled impersonation should be understood not merely as a 
technological issue, but as an emerging employment law risk. 
Proactive policy development, training, and cross-disciplinary 
response mechanisms will be essential for employers to cre-
ate clear boundaries that uphold trust, minimize liability and 
protect employees as courts and agencies confront the next 
phase of workplace misconduct.
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able steps, the court may impose sanctions, including adverse 
inference instructions or even dismissal of claims, depending 
on the severity of the prejudice caused. 

In state courts, while procedural rules vary by jurisdiction, 
many have adopted discovery frameworks that closely mir-
ror the Federal Rules of Civil Procedure, particularly regard-
ing the scope of ESI within a party’s possession, custody, or 
control. As in federal court, parties are generally expected to 
preserve ESI once litigation is anticipated and to engage in 
good-faith e�orts to identify, retain, and produce such infor-
mation during discovery. 

�e phrase “possession, custody, or control” is not explic-
itly de�ned in the Federal Rules of Civil Procedure, leaving 
its interpretation to the courts – and resulting in a patchwork 
of standards across and within jurisdictions. �is divergence 
has created challenges in determining the scope of discovery 
obligations and a lack of reliable legal guidance on the matter. 

Clear Cell Phone E-Discovery Outcomes at  

the Margins

While the legal standards governing possession, custody, 
or control vary across jurisdictions, certain scenarios yield 
predictable outcomes. At the margins – where facts are clear 
and usage patterns are well-de�ned – courts typically reach 
consensus. 

When Personal Devices Are Clearly Discoverable

ESI from employee cell phones is readily discoverable when 
the devices are issued by the employer. In Owens v. Board of 

As the modern workplace continues to evolve, many orga-
nizations are adopting bring-your-own-device (BYOD) poli-
cies, enabling employees to use personal smartphones, tablets, 
and laptops for work-related activities. �ese policies bring 
with them signi�cant legal complexities – particularly in the 
context of employment litigation. Personal devices often con-
tain a wealth of potentially relevant information, including 
text messages, emails, and other digital communications that, 
if subject to e-discovery, can make or break a claim. When 
claims like discrimination, wrongful termination, or retalia-
tion arise, courts must assess the extent of an employer’s con-
trol over its employees’ personal devices to determine whether 
such data must be preserved and produced. As case law devel-
ops, courts are taking varied approaches to the discoverability 
of personal devices, prompting a closer examination of recent 
trends in di�erent jurisdictions’ legal standards on the matter. 

ESI Preservation and Production  

Requirements Generally

Under the Federal Rules of Civil Procedure, parties en-
gaged in litigation are under a clear and proactive duty to pre-
serve and disclose electronically stored information (ESI) rele-
vant to the case. Rule 26 imposes an a�rmative obligation on 
parties to provide, without awaiting a discovery request, any 
ESI in their possession, custody, or control that may support 
their claims or defenses. Following these initial disclosures, 
Rule 34 enables parties to formally request the production of 
ESI that wasn’t initially disclosed. Critically, Rule 37(e) ad-
dresses the consequences of failing to preserve ESI that should 
have been maintained in anticipation or during litigation. If 
such information is lost due to a party’s failure to take reason-

Testing the Bounds of E-Discovery: How Courts Have 
Analyzed Employer Control Over Personal Devices
By William C. Martucci and Maddie Bechtel
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Supervisors of Louisiana State University and Agricultural and 
Mechanical College,1 the court stated that employers maintain 
constructive control over employment-related data stored on 
company-issued devices. When a device is employer-issued, 
the company can regulate device use, enforce data retention 
policies, and direct employees to preserve or produce rel-
evant communications. As such, company-issued devices fall 
squarely within the scope of discoverable ESI under the Fed-
eral Rules of Civil Procedure. 

When Personal Devices Are Clearly Not 

Discoverable

When employees’ cell phones are not company-issued, 
and not used for business purposes, the outcome is similarly 
predictable. In Muslims on Long Island, Inc. v. Town of Oyster 
Bay,2 the Eastern District of New York addressed a discovery 
dispute concerning the town’s obligation to produce ESI from 
its advisory board’s personal cell phones. �e underlying liti-
gation involved allegations by Muslims on Long Island, Inc. 
(MOLI) that the Town of Oyster Bay had discriminatorily 
denied its application to expand a mosque. During discovery, 
MOLI learned that the advisory board members did not use 
government-issued phones. MOLI sought requested access to 
the board members’ personal devices, asserting the potential 
for relevant communications. �e town refused, and MOLI 
moved to compel discovery. 

�e court denied the motion to compel, �nding that 
MOLI had not met its burden to show that the personal de-
vices were used for o�cial business. �e court emphasized 
that MOLI failed to identify any prior instances where the 
board members used personal phones for work-related com-
munications. Additionally, declarations from board members 
stated that they did not have each other’s phone numbers, did 
not maintain any board group texts, and had not exchanged 
any messages concerning MOLI’s application. 

�is case demonstrates that the absence of work-issued 
devices or mere speculation of work-related use of personal 
devices is not enough to compel discovery. To make personal 
devices discoverable, a party must present speci�c, credible 
evidence that a personal device was used to conduct relevant 
business. Discovery must be targeted and grounded in factual 
support – not just possibility. 

The Gray Area of Cell Phone E-Discovery

While some cases involving electronically stored informa-
tion (ESI) on employees’ personal devices present clear out-
comes – either plainly discoverable or clearly outside the scope 
of discovery – many fall into a legal gray area. In these middle 
ground scenarios, courts have turned to a range of standards 
to determine whether such data falls within a party’s “posses-
sion, custody, or control” under the Federal Rules of Civil 
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Procedure. �ese standards include the Legal Right Standard, 
the Legal Right Plus Noti�cation Standard, the Practical Abil-
ity Standard, and a Multi-Factor Approach. Federal district 
courts within each circuit have historically applied multiple 
standards, illustrating the fragmented and evolving nature of 
this critical area of e-discovery law. Even within each stan-
dard, courts continue to interpret and apply these standards 
di�erently, contributing to the uncertainty that litigants must 
navigate. 

Legal Right Standard

Under this approach, courts focus strictly on legal entitle-
ment. If a party has a legal right to obtain the ESI in question, 
courts applying this standard hold that the data is within the 
party’s “possession, custody, and control.” �is triggers the 
obligation to preserve, collect, search, and produce the ESI 
during discovery. 

In Weston v. Docusign, Inc.,3 the Northern District of Cali-
fornia applied the legal right standard to determine whether 
a company had su�cient control over employees’ personal 
devices to compel production of text messages. In the liti-
gation, the plainti�s alleged that Docusign misled investors 
and sought discovery of text messages between key executives 
related to the issue. �e court found that Docusign’s employ-
ment agreements and internal policies expressly authorized 
the company to access and retrieve business-related commu-
nications from employees’ personal devices. Because Docu-
sign had a contractual right to access the data via these agree-
ments, the court held that the company had su�cient control 
under Rule 34.

Legal Right Plus Noti�cation Standard

�is standard builds on the legal right approach by adding 
a duty to inform. If the responding party has a legal right to 
obtain certain ESI, it must preserve and produce it. Addition-
ally, if the party knows of additional relevant ESI that it can-
not legally access – such as data held by a third party – it must 
notify the requesting party of the existence of that data and 
identify the third-party custodian. 

�ere is not currently a notable case applying the legal 
right plus noti�cation standard in the context of ESI and mo-
bile devices, but this standard has been applied in other tra-
ditional discovery contexts where a dispute as to possession, 
custody, or control arises.

Practical Ability Standard

Here, the focus shifts from legal entitlement to practical 
access. Irrespective of a formal legal right to the data, a re-
sponding party is required to preserve and produce any ESI 
it can realistically obtain. Feasibility of access – rather than 
ownership or legal control – is the key consideration in de-

termining whether the data falls within a party’s discovery 
obligations. 

In Allergan v. Revance �erapeutics,4 the U.S. District Court 
for the Middle District of Tennessee applied this standard in 
an e-discovery dispute. Allergan, alleging trade secret misap-
propriation, sought communications among Revance employ-
ees from their personal devices. �e court held that Revance 
did not have control over the devices, citing its BYOD policy 
and employee handbook, which did not grant the company 
the practical ability to search for, collect, and produce data 
from employees’ personal devices. Moreover, Allegan failed to 
show that Revance had previously accessed such data in the 
ordinary course of business, or that employees were cooperat-
ing or had a �nancial stake in the litigation. 

Although some courts continue to apply the practical abil-
ity standard, it has faced growing criticism from both courts 
and scholars for producing inconsistent and inequitable out-
comes.5 �is criticism may signal a trend away from the stan-
dard’s use in future cases. 

Multi-Factor Approach

Federal courts are increasingly adopting a multi-factor 
approach to assess an employer’s “possession, custody, and 
control” over employees’ personal devices for purposes of e-
discovery. �is analysis considers various factors depending on 
the court and circumstances. Courts typically consider factors 
such as: 

• �e frequency and extent of business use of the device; 

• �e employer’s legal or practical access to the data;

• �e existence of company policies governing personal 
device use; and

• Whether the employer issued or subsidized the device. 

�is approach allows courts to focus on the contextual 
relationship between the employer, employee, and data, ac-
knowledging the realities of modern work environments 
and increasing reliance on personal devices for professional 
communication. 

In Miramontes v. Peraton, Inc.,6 the Northern District 
of Texas applied this multi-factor analysis to assess whether 
Peraton had control over text messages exchanged on an em-
ployee’s personal phone. �e issue arose from an employment 
discrimination claim, where the plainti�, Carlos Miramonte, 
alleged that his termination was based on age and race. After 
sending a litigation hold letter including relevant text messag-
es, and directly informing Miramontes’s director of his duty 
to preserve emails related to the claims, Miramontes later dis-
covered that his supervisor had deleted text messages relating 
to his termination. 
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�e court rejected the legal rights test, explaining that “the 
realities of modern business require a fact-speci�c approach.” 
To determine whether Peraton had a duty to preserve the text 
messages from Miramontes’s supervisor, the court considered 
four factors:

• Whether the employer issued the devices;

• How frequently the devices were used for business  
purposes;

• Whether the employer had a legal right to obtain com-
munications from these devices; and

• Whether company policies address access to communi-
cations on personal devices.

Although the messages were on a personal phone, the 
court found that Peraton had control over the ESI because 
its employees routinely conducted business on their personal 
phones. 

Under the multi-factor approach, when employees use 
personal devices for work, and the employer is aware of this 
practice, courts are likely to �nd that the employer has suf-
�cient control to trigger preservation duties. 

Mitigating E-Discovery Risks Within  

Your Organization

Given the evolving and often inconsistent legal standards 
governing e-discovery, employers should take proactive steps 
to reduce the risk of discovery disputes and sanctions. �e fol-
lowing strategies can help organizations navigate this complex 
landscape more e�ectively: 

• Develop a comprehensive BYOD policy. Clearly artic-
ulate the employer’s right to access work-related content 
stored on employees’ personal devices. �e policy should 
outline expectations for cooperation during litigation.

• Obtain employee consent. Secure written consent from 
employees acknowledging the employer’s right to access, 
preserve, and produce relevant data from personal de-
vices in the event of litigation or investigation. 

• Revise litigation hold procedures. Ensure that litiga-
tion hold notices explicitly instruct employees to pre-
serve relevant communications and documents stored 
on personal devices, not just on company systems. 

• Regularly review and update policies. Stay informed 
of the evolving legal standard and court sions around 
e-discovery. Periodically review and update the em-
ployer’s e-discovery policies to ensure legally compliant 
practices. 
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if the record reveals that the opt-in plainti�s are not similarly 
situated to the plainti�.9

In the �rst stage, a number of cases have held that one 
a�davit from the named plainti� that identi�es similarly 
situated employees is su�cient to make out the modest 
burden.10 At this stage, courts typically refrain from weigh-
ing competing evidence, instead deferring a more searching 
inquiry until the later, second stage after discovery, when 
defendants can move for “decerti�cation.”11 �is lenient 
standard, which had been the “near universal practice of the 
district courts”12 facilitates broad notice and, in turn, po-
tentially greater opt-in participation.

Rigorous and Intermediate Standards:  

Fifth and Sixth Circuits

In recent years, more stringent standards have emerged 
for assessing whether employees are “similarly situated.” 
In Swales v. KLLM Transport Servs., LLC, the Fifth Circuit 
was the �rst to depart from the traditional two-step Lusardi 
framework.13 In Swales, the Fifth Circuit adopted a one-step 
approach that requires district courts to “rigorously scruti-
nize” similarity at the outset of the litigation – before notice 
is sent to potential opt-in plainti�s.14 Under Swales, courts 
must consider all available evidence and resolve threshold 
factual disputes early, rather than allowing notice based on a 
preliminary and largely one-sided showing.15 Acknowledg-
ing concerns of endorsing the merits before notice, the Fifth 
Circuit explained that “addressing these issues from the out-
set aids the district court in deciding whether notice is neces-
sary” and “ensures notice sent is proper in scope.”16 Where a 
district court “ignores that it can decide merits issues when 
considering the scope of a collective, it ignores the ‘similarly 
situated’ analysis” and as a result is likely to lead to the so-
licitation of claims by sending notice to potential plainti�s 
who are not similarly situated.17 �is Fifth Circuit approach 

Section 216(b) of the Fair Labor Standards Act (FLSA or 
the “Act”) authorizes “similarly situated” employees to collec-
tively sue employers for violations of the Act, but only if each 
additional employee opts in to the collective by a�rmatively 
consenting in writing to join the action.1 District courts play 
an “active and early role”2 in collective actions, including au-
thorizing the issuance of notice to potential plainti�s, so that 
they are informed that they may submit consent forms to join 
the collective. �e text of the FLSA does not provide mean-
ingful guidance on the showing necessary for the court to au-
thorize notice to potential collective members.3 In that con-
nection, as discussed below, di�erent standards have emerged, 
leading to a widening circuit split. �e opt-in structure of the 
FLSA collective has signi�cant consequences for the scope, 
scale, and e�ectiveness of wage and hour enforcement, and 
the trigger for notice of the collective and the right to opt-in 
plays a central role.

Background: Lenient Two-Step Framework

Historically, before any discovery has occurred, courts have 
applied a relatively lenient, conditional approach to collective 
certi�cation. For decades, most courts, including courts in 
the Second Circuit,4 have followed the two-step framework 
derived from Lusardi v. Xerox Corp.5 Under this approach, in 
the �rst step, plainti�s can obtain “conditional certi�cation” 
upon making only a “modest factual showing” that other 
employees are or were similarly situated.6 Conditional cer-
ti�cation triggers court-facilitated notice to potential opt-in 
plainti�s.7 Even though Section 216(b) of the Act does not 
require parties to obtain judicial approval before seeking to 
advise other similarly-situated persons of their FLSA rights, 
district courts routinely expedite and facilitate notice to po-
tential opt-in plainti�s by “conditionally certifying” the FLSA 
collective.8 At the second stage, the district court will, on a 
fuller record, determine whether to “decertify” the collective 

From Modest to Rigorous Scrutiny:  
The FLSA Collective Action at a Crossroads
By Meredith R. Miller and Grace Ann Porter
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requires courts to engage in a more substantive evaluation of 
similarity at the outset, increasing the evidentiary burden on 
plainti�s seeking to proceed collectively.

�e Sixth Circuit has likewise rejected the traditional 
two-step approach and has adopted a distinct and more de-
manding alternative. In Clark v. A&L Home Care & Training 
Center, LLC, the court held that the “plainti�s must show a 
‘strong likelihood’ that those employees are similarly situated 
to the plainti�s themselves.”18 �is intermediate standard “re-
quires a showing greater than the one necessary to create a 
genuine issue of fact, but less than the one necessary to show 
a preponderance.”19 Similar to a preliminary injunction deci-
sion, under this strong likelihood standard “the movant [is 
required to] demonstrate to a certain degree of probability 
that she will prevail on the underlying issue when the court 
renders its �nal decision.”20 

In Clark, the Sixth Circuit considered the Swales standard 
but rejected the timing of a determination that employees 
were similarly situated at the outset of the case.21 �e Sixth 
Circuit held that such a determination at the outset of the 
case was too soon, because there is a need for factual deter-
mination to conclude who was similarly situated.22 Likening 
similarly situated determinations to a preliminary injunction, 
the Sixth Circuit stated that “[b]oth decisions are provisional, 
in the sense that the court renders a �nal decision on the un-
derlying issue (whether employees are ‘similarly situated’ here, 
success on the merits there) only after the record for that issue 
is fully developed.”23 �is Sixth Circuit standard increases the 
evidentiary burden on plainti�s seeking to proceed collective-
ly. �e Sixth Circuit acknowledged that a more demanding 
standard could result in fewer collectives of similarly situated 
employees, but it also suggested that the historically modest 
showing results in the solicitation of claims by the court.24

A Flexible Approach: Seventh Circuit

More recently, in Richards v. Eli Lily & Company, the Sev-
enth Circuit added further complexity by rejecting both the 
traditional lenient standard and the heightened standards 
announced in the Fifth and Sixth Circuits.25 Instead, the 
Seventh Circuit announced a �exible, case-speci�c approach 
that allows courts to weigh competing evidence – including 
employer rebuttal – before authorizing notice.26 �e Seventh 
Circuit held that “to secure notice, a plainti� must �rst make a 
threshold showing that there is a material factual dispute as to 
whether the proposed collective is similarly situated.”27 Upon 
review, the Seventh Circuit addressed “a common weakness” 
shared by Lusardi, Swales, and Clark.28 In its view, each of 
those approaches “impose an in�exible notice standard that 
all but eliminates judicial discretion.”29 

In analyzing Lusardi, the Seventh Circuit agreed with the 
Fifth and Sixth Circuits that “Lusardi inevitably con�icts 

with a district courts obligation to ‘maintain neutrality and 
to shield against abuse of the collective device.’”30 However, 
the agreement ended there. �e Seventh Circuit stated that 
the Swales requirement that “plainti�s [] prove their simi-
larity by preponderance of the evidence to secure notice is 
unworkable[.]”31 Additionally, the Seventh Circuit found the 
Clark “strong likelihood” standard failed because “when rel-
evant evidence of similarity is in the hands of individuals who 
are not yet parties to the action, [the court] doubted plainti�s 
will be able to show a strong likelihood of similarity before 
notice any more than they would be able to show it by a pre-
ponderance of the evidence.”32

�e Seventh Circuit concluded that to show such a material 
factual dispute, “a plainti� must produce some evidence sug-
gesting that they and the members of the proposed collective 
are victims of a common unlawful employment practice.”33 
While this evidence is not required to be de�nite, the defen-
dant may submit rebuttal evidence and plainti�s may engage 
with that opposing evidence.34 Under this standard, the dis-
trict court decides whether notice will be sent based on “its 
assessment of the factual dispute before it.”35

Adhering to the Lenient Two-Step Framework 

(Mostly): Second and Ninth Circuits

�e Ninth Circuit has continued to adhere to the tra-
ditional two-step framework.36 Although the Second Cir-
cuit has reviewed district courts’ application of the two-step 
framework for abuse of discretion,37 and has found the ap-
proach “sensible,”38 “it has not formally adopted a speci�c 
test for conditional approval of an FLSA collective action.”39

While the Second Circuit has not indicated an intent to 
abandon the two-step framework, at least one district court 
judge has indicated support for following the Sixth Circuit 
approach in Clark. In Pineda v. Big City Realty Management, 
LLC, Judge Cogan noted the “wisdom of the Sixth Circuit’s 
approach” to determine whether to grant conditional certi�ca-
tion.40 �e court reasoned that “just because the two-step ap-
proach is ‘well tread,’ does not make it well-suited to the goals 
of court facilitated notice of an FLSA collective action.”41 �e 
decision expressed the concern that the modest factual show-
ing of the �rst-step “may not be su�ciently targeted to pro-
vide notice to employees who are actually similarly situated 
to plainti�s in a given case.”42 �is raises the concern that 
conditional certi�cation would put non-similarly situated 
employees on notice to bring their own claim.43 

In Pineda, Judge Cogan justi�ed departing from the le-
nient two-step framework and applying the Sixth Circuit 
“strong likelihood” standard because the parties had engaged 
in discovery.44 �is is a heightened standard that has not 
otherwise been applied in the Second Circuit. �at said, it 
is does not depart too far from the heightened “modest plus” 
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standard that a number of district courts have used where 
there has already been some discovery.45 Under the “modest 
plus” standard, in cases “where ‘parties have completed, or 
substantially completed conditional collective certi�cation 
discovery,’”46 “courts will look beyond the pleadings and the 
plainti�’s a�davits.”47 In essence, the “modest plus” standard 
expands upon the two-step approach, with courts reasoning 
that “the degree of scrutiny applied should increase in pro-
portion to the discovery that has been conducted.”48 �us, 
even though courts within the Second Circuit have rejected 
application of heightened standards announced in other cir-
cuits, they have employed a more searching inquiry where the 
parties have engaged in discovery.49

Conclusion

In the current landscape, multiple competing standards 
govern collective certi�cation, with at least four distinct ap-
proaches now in use across the federal circuits. �e Supreme 
Court has, so far, denied certiorari on this issue.50 For now, 
before any discovery, this leaves the standard in the Second 
Circuit the lenient two-step approach.

�is shift in conditional certi�cation standards has signi�-
cant implications for the future of wage and hour enforce-
ment. Although framed as a dispute over case management 
and evidentiary standards, the emerging trend toward height-
ened scrutiny at the notice stage will likely have the practi-
cal e�ect of narrowing the availability of collective actions. 
By requiring plainti�s to marshal more substantial evidence 
earlier in the litigation – often before meaningful discovery – 
these standards increase the likelihood that courts will deny 
or limit certi�cation, thereby preventing notice from issuing 
to potential opt-in plainti�s. Because the opt-in mechanism 
depends on notice to trigger participation, restrictions at the 
certi�cation stage will likely translate into lower participation 
rates. Additionally, the lack of notice also has the circular ef-
fect of preventing a plainti� from potentially uncovering fur-
ther evidence from other employees that would help establish 
that they are similarly situated.

A version of this article was originally published by Justia’s 
Verdict: https://verdict.justia.com/2026/06/10/from-modest-to-
rigorous-scrutiny-the-�sa-collective-action-at-a-crossroads
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Although no substantive decisions had yet issued, the di-
rectors discussed several changes in procedural rules that were 
of great importance to the practicing labor attorneys in atten-
dance, provoking lively discussion. 

GC- 26-01 “New Agency Wide Docketing Protocol” issued 
by Acting General Counsel William B. Cowen on December 
23, 2025, established new agency-wide docketing procedures 
for �ling unfair labor practice charges. Speci�c evidentiary 
information is to be e-�led with the agency by the charging 
party within two weeks of the �ling of the charge. �e submis-
sion requires a timeline of events including names of witnesses 
with their contact information along with a summary of their 
testimony and submission of relevant documents. Failure to 
submit within the two weeks could result in dismissal of the 
charge for non-cooperation but the directors indicated that 
a reasonable request for an extension would be entertained 
by them. Further, the directors noted that the charge would 
not immediately be assigned to a board agent except for cases 
involving priority charges. �ere was a very large backlog of 
cases pending in the regions and with a limited budget and 
a reduced sta�, delaying the assignment to an agent would 
make it easier for the region to triage cases and for the agents 
to more easily complete investigations of pending charges they 
are currently assigned to. 

On January 28, 2026, after the o�site meeting, General 
Counsel Crystal Carey issued a press release entitled “Clari�ca-

On January 15, 2026, the American Arbitration Associa-
tion hosted the annual �ursday night o�-site event held by 
the NYSBA Labor and Employment Law Section, which was 
a huge success. �at evening the National Labor Relations 
Board program was moderated by Karen P. Fernbach, former 
regional director of the NLRB, and our NLRB Committee 
co-chairs, Kimberly Lehmann, a partner at the Levy Ratner 
law �rm and spokesperson for the union members of the sec-
tion; and Peter Jones, a partner at the Bond Schoeneck & 
King law �rm and spokesperson for the management mem-
bers of the section. 

�e program was advertised as an informal gathering to 
“Meet the NLRB Regional Directors” from all three regions 
of New York State, and it lived up to its promise. In atten-
dance was John Doyle, regional director of Region 2 (Man-
hattan Region), Linda M. Leslie, regional director of Region 
3 (Bu�alo Region) and Teresa Poor, regional director of Re-
gion 29 (Brooklyn Region). �ey each spoke about the cur-
rent changes happening at the agency in view of the change 
in administration under President Trump. �ere was a larger 
than usual group of attendees anxious to hear about the e�ect 
of these changes at the regional level.

�e directors spoke about the newly installed board mem-
bers, Scott Mayer and James Murphy,  who, along with board 
member Prouty, are now, after an 11-month hiatus, able to 
issue decisions as a quorum of three. �ey also noted the ap-
pointment of the new general counsel, Crystal Carey.

Meet the NLRB Regional Directors 
By Karen P. Fernbach

NYSBA Labor and Employment Section O�-Site
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“su�ciently clear.” �is discussion, as with the earlier one, gen-
erated a healthy and informative debate on what types of pecu-
niary losses could be sought under the general counsel’s view.

�ese are only a few of the areas that were discussed. Over-
all, the willingness of the directors to explain the new proce-
dures and to entertain many questions by the attendees was 
greatly appreciated. Hearing directly from the directors in this 
intimate and informal setting is a yearly tradition in the Labor 
and Employment Law Section and one that will no doubt 
continue in the years ahead.

tion Regarding Recent Coverage of the NLRB’s Updated Dock-
eting Protocol,” further explaining the procedures and rationale 
for establishing the new docketing protocols. 

Several other GC memos were of equal interest to those 
attending. In particular, GC Memo 25-06, “Seeking Remedial 
Relief in Settlement Agreements,” provoked a lot of discus-
sion. �is memo outlined an emphasis on settling more pend-
ing cases to “both e�ectuate the Act and permit the Agency 
to concentrate its limited resources on other cases by avoiding 
costly litigation expenses.” �is approach was well received as it 
gives greater discretion to the regional directors to settle cases, 
by for example, permitting 80% of back pay, rather than the 
previously required 100% under former General Counsel Jen-
nifer Abruzzo, by permitting the addition of non-admission 
clauses in settlement agreements and by carefully considering 
the issue of the expanded remedies set forth in the �ryv, Inc., 
372 NLRB No. 22 (2022). �e directors discussed the impact 
of the �ryv decision at the regional level, which is currently 
the subject of litigation in several Circuit Courts of Appeals, 
some of which have denied enforcement. As the �ryv decision 
expanded the scope of remedies to include “all direct or fore-
seeable pecuniary harms su�ered as a result of the respondent’s 
unfair labor practices,” the latest GC memo by Acting General 
Counsel Cowens limited this remedy only to cases where the 
causal link between the loss and the unfair labor practice was 
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�e January 15, 2026 NYSBA Labor and Employment 
Section o�-site featured a panel on the current state of anti-
discrimination laws at the federal, state, and local levels, with 
representatives from the EEOC, the New York State Division 
of Human Rights (NYSDHR) and the New York City Com-
mission on Human Rights (NYCCHR).  

Federal Developments – EEOC

EEOC representatives discussed enforcement priorities 
under Chair Andrea Lucas, including antisemitism, religious 
discrimination, and exclusionary DEI initiatives. Regarding 
DEI, the agency emphasized that these initiatives are still in 
early stages and that additional time is needed to assess their 
implementation and broader e�ects.

In response to practitioner questions, the EEOC addressed 
several procedural points, noting that class cases are not medi-
ated; mediation is discretionary and may occur prior to inves-
tigation or, in limited circumstances, during an investigation; 
and charges may be transferred among EEOC o�ces nation-
wide due to workload management and sta�ng needs. 

New York State Developments – NYSDHR

NYSDHR representatives discussed recent statutory 
changes and operational developments a�ecting enforcement 
under the New York State Human Rights Law (NYSHRL).

E�ective December 2025, New York codi�ed disparate 
impact liability under the NYSHRL, formally incorporating 
into statute a theory of discrimination previously developed 
through case law. Under this framework, a complainant es-
tablishes a prima facie case by identifying a speci�c facially 
neutral policy that causes, or predictably causes, a dispro-
portionate adverse impact on a protected class. �e burden 
then shifts to the employer to demonstrate, with supporting 
evidence, that the practice is job-related and consistent with 
business necessity, after which a complainant may prevail by 
showing that a less discriminatory alternative was available. 

Panelists emphasized that New York’s approach is inten-
tionally broader and more remedial than federal law, including 
recognition of a predictive impact theory, under which liability 
may attach where discriminatory e�ects are foreseeable or logi-

Anti-Discrimination Laws at the Federal, State, and  
City Level
By Charlotte Moriarty Pramer

NYSBA Labor and Employment Section O�site

cally inevitable, even before long-term statistical harm has fully 
materialized.

Additional Statutory Updates

NYSDHR also highlighted several related statutory chang-
es, including that requests for reasonable accommodation are 
now explicitly protected activity under state law, and that, ef-
fective April 2026, employers may no longer rely on credit 
history in employment decisions.

Agency Operations and Audit Response 

Representatives addressed recent operational reforms fol-
lowing a 2025 state comptroller audit that identi�ed delays 
and capacity issues in the agency’s handling of discrimina-
tion complaints. In response, Governor Hochul signi�cantly 
increased funding for NYSDHR by e�ectively doubling its 
budget and hiring approximately 100 additional investigators 
and sta�, along with the creation of a centralized intake unit 
and modernization of case-management systems. 

Representatives also noted a potential increase in �lings at 
the state and local level involving gender identity and related 
protected categories, which practitioners attributed to the re-
moval of certain federal protections by executive order in 2025.

New York City Developments – NYCCHR

�e NYCCHR representative discussed several recent 
amendments to the New York City Human Rights Law with 
compliance implications for employers.

Domestic Violence and Economic Abuse

In 2025, New York City amended its de�nition of do-
mestic violence to explicitly include economic abuse, such 
as unauthorized use of a partner’s credit or coercive �nancial 
conduct. Employers may not discriminate against employees 
based on survivor status and must provide reasonable accom-
modations for the same. 

Height and Weight Protections

Height and weight, or combined height and weight (de-
�ned as “body size”), were added as protected characteristics 
under the New Yok City Human Rights Law in 2024. �is 
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submit anonymized pay data disaggregated by race, ethnicity, 
and gender once an implementing agency is designated and 
reporting procedures are established. As of now, there has not 
been an agency to enforce this legislation. 

Panelists emphasized that this data-collection regime re-
�ects a broader policy trend toward structural pay equity en-
forcement, with transparency serving as both a compliance 
tool and a foundation for disparate impact analysis.

General Observations

�e EEOC panelist emphasized mediation as a no-cost but 
discretionary option. Across agencies, panelists acknowledged 
operational challenges stemming from increased �ling volume 
and recent disruptions, and highlighted ongoing e�orts to im-
prove sta�ng, e�ciency, and case processing. Speakers noted 
that New York’s state and local enforcement regimes remain 
comparatively expansive relative to many other jurisdictions.

includes an a�rmative obligation on the employer to provide 
“alternative actions” for employees based on their height or 
weight, or body size. 

An alternative action is an adjustment that an employer 
or public accommodation can practicably make. An alterna-
tive action is practicable if it is achievable without requiring 
a structural modi�cation, material change to operations, or 
imposing a signi�cant cost on the covered entity. 

In employment, an alternative action could be adjust-
ments which allow an individual to perform a job (e.g., of-
fering a chair that comfortably �ts an employee so they can 
perform the core functions of their job). �e guidelines make 
clear that this di�ers – and is a lower burden – than the tra-
ditional reasonable accommodations analysis (for disability, 
pregnancy, domestic violence, etc.).

While the Commission has received a high volume of em-
ployer inquiries, relatively few cases have reached adjudica-
tion to date.

Lactation Accommodations

New York City amended its lactation provisions in May 
2025 to align with New York State law relating to paid lacta-
tion breaks. �e city law adds notice obligations at the start of 
employment, through workplace postings, and online.

Pay Transparency and Pay Data Reporting

Panelists discussed developments in pay transparency and 
pay equity at both the city and state levels. New York City’s 
Salary Transparency Law, enacted in 2022, requires disclosure 
of minimum and maximum salary ranges in job postings for 
positions performed at least in part in New York City. �is re-
quirement closely mirrors New York State’s pay transparency 
law under the New York Labor Law, which mandates similar 
disclosures statewide. 

Panelists noted that proposed amendments to the city law 
that would have required job descriptions, disclosure of non-
wage compensation, and expanded recordkeeping obligations 
did not advance during the most recent legislative session. 

However, the City Council enacted legislation authorizing 
the collection and analysis of EEO-1–style pay data, mod-
eled on the former federal Component 2 framework. �at 
legislation, initially vetoed by Mayor Eric Adams and subse-
quently enacted over veto, will require covered employers to 
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What Law Applies in Multi-Jurisdictional  
Employer-Employee Relationships?
By Danielé De Voe 

Introduction

�e COVID-19 pandemic permanently altered the land-
scape of how and where work is performed. Prior to 2020, re-
mote work was largely viewed as an accommodation granted 
sparingly and often reluctantly. Employers expressed concerns 
about data security, productivity and the erosion of collab-
orative culture as a basis to refuse remote work requests. �e 
sudden and prolonged shutdown due to the COVID-19 pan-
demic forced organizations to adopt remote work infrastruc-
tures at unprecedented speed. As the return to o�ce timeline 
repeatedly shifted, remote work became a functional necessity.

In the years since, remote and hybrid work arrangements 
have become deeply embedded in the employment relation-
ship, with many employees demanding remote work as a con-
dition of employment and many employers recognizing the 
�nancial bene�ts of reduced o�ce space and expanded geo-
graphic hiring pools. Yet, this �exibility has produced a signif-
icant and often underappreciated legal consequence: the stark 
increase in multi-jurisdictional employment relationships.

Employees increasingly work from multiple states, some-
times with employer approval and other times without the 
employer’s knowledge or consent. Some employees relocate to 
vacation homes for extended periods; others attend school in 
a di�erent state while listing a family residence on onboarding 
documents; still others adopt a “work from anywhere” life-
style, performing duties from various jurisdictions throughout 
the year. �ese arrangements can trigger the employment laws 
of multiple states, often without the employer’s knowledge. 
When multiplied across a workforce, the result is a complex 
compliance environment in which employers must navigate 
overlapping and sometimes con�icting statutory regimes.

�is article examines the emerging legal framework gov-
erning which jurisdiction’s law applies when employees 
perform work across state lines. It synthesizes the pre- and 
post-COVID precedent addressing wage-and-hour statutes, 
discrimination laws, tort claims, and contractual choice of law 
provisions. While many principles predate the pandemic, the 
modern remotework environment has exposed gaps and in-
consistencies that courts are only beginning to address.
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�e question becomes more complicated when an em-
ployee performs some work in New York and other work else-
where. In these instances, New York courts examine where 
the majority of work occurred and then apply the laws of that 
jurisdiction.9 

The Extraterritorial Limits of the New York  

WARN Act

In Magnuson,10 the Southern District held that the New 
York WARN Act cannot be applied extraterritorially to an 
employee who performed work outside the State of New York 
for a New York company. 

In a challenge to the holding in Magnuson, the plainti� 
in Coleman v. Optum Inc.11 argued that, in the current post-
COVID remote work era, the decision in Magnuson should 
be reevaluated and reconsidered. �e Southern District re-
jected this argument, noting that no court since the onset of 
the COVID-19 pandemic has explicitly addressed whether 
telework performed for a New York company is su�cient to 
state a claim under the WARN Act and that the statutory 
language and legislative history of the WARN Act does not 
appear to contemplate its application to remote work per-
formed elsewhere.12 

The Extraterritorial Limits of New York State 

Unemployment Laws

The Physical Presence Test

In In re Allen,13 when analyzing an unemployment law 
claim �led by a Florida resident working remotely for a New 
York company, the New York Court of Appeals held that 
“physical presence determines localization for purposes of in-
terpreting and applying section 511 to an interstate telecom-
muter.” �ere, the Court of Appeals found that “physical pres-
ence is the most practicable indicium of localization for the 
interstate telecommuter who inhabits today’s ‘virtual’ work-
place linked by Internet connections and data exchanges.”14 
�e court noted that this approach serves the underlying pur-
poses of the employment laws, which “are best served by tying 
localization to the state in which an interstate telecommuter 
is physically present.”15 �ere, the Court of Appeals held that 
“unemployment has the greatest economic impact on the 
community in which the unemployed individual resides.”16

Discrimination Statutes and the New York 

Impact Requirement

The Ho�man Rule

In Ho�man v. Parade Publications,17 the New York Court 
of Appeals held that the New York State and New York City  
human rights laws do not apply discriminatory acts occurring 
outside New York unless the plainti� can show a discrimina-
tory impact within the state. �ere, the Court found that it 

The Two-Step Choice of Law Framework

Courts generally follow a twostep process when determin-
ing which state’s law governs a multi-jurisdictional employ-
ment dispute.

Step One: Determine Whether a True Con�ict Exists

As the Second Circuit has explained, “[t]he �rst step in any 
case presenting a potential choice of law issue is to determine 
whether there is an actual con�ict between the laws of the ju-
risdictions involved.”1 If no con�ict exists, the analysis ends 
and New York courts will simply apply New York law when it 
is one of the potentially applicable choices.2 In practice, how-
ever, true harmony between state employment laws is rare. 
States vary widely in wage-and-hour protections such as the 
applicable minimum wage, paid leave mandates, discrimina-
tion statutes, and available remedies. As a result, the �rst step 
often reveals at least one material con�ict, requiring courts to 
proceed to step two.

Step Two: Determine Whether the Statute Has 

Extraterritorial Reach

If a con�ict exists, the courts next examine whether the 
relevant statute was intended to apply extraterritorially. It is a 
well-settled rule of New York statutory interpretation that no 
legislation is presumed to operate outside of the state absent 
language contained therein expressly stating otherwise.3 �is 
presumption is central to the analysis of New York’s employ-
ment statutes.

The Extraterritorial Limits of the New York 

Labor Law

As the New York Labor Law (NYLL) is silent on extrater-
ritorial application, New York courts have consistently held 
that the NYLL does not apply to work performed outside 
the State of New York.4 Indeed, New York courts emphasize 
that Article 19 of the NYLL expressly identi�es its purpose as 
protecting “persons employed … in the state of New York.”5 
�us, wage-and-hour claims for work performed elsewhere 
fall outside the statute and New York’s Labor Laws will  
not apply.6

�is territorial limitation of the NYLL applies even when 
other signi�cant New York contacts exist. Indeed, in  In re 
Stage Presence Inc.,7 the Southern District held that statutory 
wage claims were governed by the laws of the District of Co-
lumbia, where plainti�s performed their work, and not by 
the laws of the State of New York, despite the fact that wage 
payments were to be made in New York by a New York pay-
roll entity using New York payroll processing accounts and 
New York bank accounts. �ere, the court emphasized that 
“con�ict of laws interest analysis could not be used to give ex-
traterritorial e�ect to the statute when the legislature did not 
provide that the statute would have such e�ect.”8 
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Center of Gravity Test: A holistic approach that evaluates 
the totality of the circumstances surrounding the entire 
employment relationship by looking at: (1) where the rela-
tionship was formed; (2) where duties were performed; (3) 
duration of assignments; (4) reporting structure; and (5) 
location of alleged misconduct.28

Predominant Job Situs Test: �e test established by the 
United States Supreme Court in Oil, Chemical & Atomic 
Workers v. Mobil Oil Corp.,29 where the Court held that 
the location where work is actually performed is the cen-
tral factor in determine which laws apply.

As noted by the Southern District in Ong,30 the Second 
Circuit has neither established a clear test to be applied in 
the current remote work environment nor has it opined on 
whether this determination constitutes “a question of law, a 
question of fact, or a mixed question of fact and law,” thus, 
resulting in inconsistent rulings by the courts.31 

Contractual Choice of Law Provisions

Employment contracts containing choice of law provi-
sions are generally enforceable under New York law if the 
chosen state has a substantial relationship with the parties or 
transaction.32 

However, choice of law provisions may be overridden when 
they con�ict with strong public policies of the state where 
work is performed. Speci�cally, in Production Resource Group, 
L.L.C.,33 the Southern District applied California, rather 
than New York, law to a non-compete agreement despite a 
contractual New York choice of law clause. �ere, the court 
found that “California has a materially greater interest than 
New York in resolving the parties’ dispute regarding the non-
competition provision” because the employee was a California 
resident working primarily in California.34 

When employment disputes involve mixed claims of tort 
and contract, for example, New York courts apply a uni�ed 
approach. More speci�cally, Lazard Freres & Co., supra,35 was 
a breach of contract claim where the defendant asserted af-
�rmative defenses of fraud in the inducement, justi�able reli-
ance and failure of a condition precedent. �ere, the Second 
Circuit held that “there is no authority for the proposition 
that New York courts would apply the law of one jurisdiction 
to a breach of contract claim and the law of another juris-
diction to an a�rmative defense to that claim.”36 �e court 
concluded that contract choice of law principles governed the 
entire dispute when the primary claim sounds in contract, 
even if defenses have tort-like characteristics.37

Contractual Employment Law Claims Absent a Choice of 

Law Provision

Absent a choice of law provision, New York courts and the 
Second Circuit will apply the ‘‘center of gravity’’ or ‘‘grouping 

was insu�cient that the discriminatory decisions emanated 
from New York to a�ord New York protections to an em-
ployee who worked and lived in Georgia.18 

In a post-COVID challenge to Ho�man, the plainti�, in 
Paknait v. Moor,19 argued that the Ho�man decision should 
be reevaluated in light of the modern remote-work realities 
after the pandemic. �e First Department rejected this argu-
ment, rea�rming that non-residents must show an impact 
within New York State before they will be a�orded the pro-
tections o�ered by the New York anti-discrimination laws.20 
�e First Department further rejected the plainti�’s argument 
that the New York forum selection clause contained in her 
underlying employment contract a�orded her the protections 
of New York’s anti-discrimination laws.21 

However, there is an important distinction applied to hir-
ing-based discrimination claims that deserves note. �e Court 
of Appeals, in Syeed v. Bloomberg L.P.,22 held that non-resi-
dents may bring discrimination claims arising from discrimi-
natory hiring decisions made in New York State. In Syeed, 
the Court of Appeals stated that a discriminatory denial of a 
New York-based job directly a�ects New York’s labor market, 
depriving the applicant of the chance to work and potentially 
live within the state or city, thus evidencing an impact “with-
in” New York to a�ord the plainti� with the protections of 
New York’s anti-discrimination laws.23

Tort Claims and the Interest Analysis Framework

�e Second Circuit stated in Lazard Freres & Co. v. Protec-
tive Life Ins. Co.24 that “the relevant analytical approach to 
choice of law in tort actions” is the interest analysis, where 
“the law of the jurisdiction having the greatest interest in the 
litigation will be applied.” However, the court emphasized 
that this approach “is distinct from the ‘center of gravity’ or 
‘grouping of contacts’ test used in contract” cases. �e interest 
analysis test examines which state has the greatest interest in 
having its laws apply to the dispute based on: (1) the location 
of the alleged tortious conduct; (2) the location of the injury; 
(3) the parties’ domiciles; and (4) the state’s policy interests.25 
Remote work cases increasingly require courts to determine 
where the “injury” occurred when conduct and impact span 
multiple jurisdictions. �us, courts often apply one or more 
of the following tests to determine which state has the greatest 
interest in having their laws apply.

Primary Locus/Greatest Interest Test: Courts exam-
ine where the conduct giving rise to the claim primarily 
occurred (the “Primary Locus”) and which state has the 
strongest interest in regulating it.26 

Primary Workstation Test: Courts focus on the percent-
age of time the employee works in each location to deter-
mine in which jurisdiction the employee primarily works 
and thereafter applies the law of that jurisdiction.27
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multiple jurisdictions, should apply to a dispute regardless 
of whether that dispute is rooted in several di�erent types of 
claims and involves multiple jurisdictions. �is is an impor-
tant point when considering the laws of states like California 
where it is intended for such laws to have extraterritorial reach 
even to minimal work performed within the state.

Conclusion

Prepandemic case law largely addressed employer-driven 
multistate work (e.g., travel for business). �e rapid expan-
sion of employee-driven multi-jurisdictional work has exposed 
signi�cant gaps in traditional choice of law frameworks. 
While some courts continue to rely on longstanding prin-
ciples, such as presumptions against extraterritoriality, inter-
est analysis, job situs, and center of gravity tests, the mod-
ern workforce presents novel challenges that will require the 
courts and the legislature to clarify how employment laws will 
apply in a world where work is no longer tethered to a single 
physical location. As noted by the Southern District in Ong, 
supra, the Second Circuit needs to establish a clear test as to 
which laws apply to the current employee driven remote work 
environment both from a litigation standpoint and from an 
employer-advisory standpoint. Indeed, how can an employer 

of contacts” analysis to contract cases when determining which 
jurisdiction has the “spectrum of signi�cant contacts” to war-
rant application of its laws, looking at such things as “the place 
of contracting, negotiation and performance; the location of 
the subject matter of the contract; and the domicile of the 
contracting parties.”38 Put more simply, the court “weighs the 
contacts each jurisdiction has to the transaction and the par-
ties to determine which relationship is most signi�cant.”39

However, the United States Supreme Court has rejected 
the weighing of factors analysis in Oil, Chemical & Atomic 
Workers Int’l Union, AFL-CIO, supra,40 instead applying a 
“predominant job situs test” to the dispute. �ere, the Su-
preme Court rejected both place-of-hiring tests and compre-
hensive multi-factor balancing approaches in �nding that “it 
is the employees’ predominant job situs rather than a general-
ized weighing of factors or the place of hiring that triggers 
the operation” of federal labor law provisions.41 �e Court 
explained that “the center of the post-hiring relationship is 
the job situs, the place where the work that is the very raison 
d’être of the relationship is performed.”42 

�is Supreme Court precedent coupled with the Second 
Circuit precedent set in Lazard Freres & Co., supra, 43 also 
leads to the inference that one law, rather than the laws of 
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those under Title VII, plainti�s are required to �rst exhaust 
remedies before a state administrative agency, if the state has 
an anti-discrimination agency.1 In New York, this is the New 
York State Division of Human Rights (DHR). A plainti� 
must also �le charges with the Equal Employment Opportu-
nity Commission (EEOC). �e EEOC must defer action on 
the charge for 60 days or until the termination of state or local 
proceedings.2 In practice, the EEOC has work-sharing agree-
ments with most states, including New York, under which a 
charge is deemed dually �led.3  �us, a plainti� is not penal-
ized by �ling �rst with the EEOC. �e EEOC is required to 
give substantial weight to the �ndings of state or local admin-
istrative agencies, but they are not binding or preclusive. A 
plainti� may not �le an action under federal statutes such as 
Title VII until it receives a right to sue letter from the EEOC. 
�e determination of the EEOC is not preclusive; rather, a 
plainti� is entitled to a de novo review of the claim in court.4 

Procedures under New York State law di�er. Unlike federal 
law, a plainti� is not required to �le administrative charges 
with DHR but has the option of �ling a claim under New 
York’s anti-discrimination statute directly in court without 
�rst exhausting administrative remedies.5 As will be further 
discussed, whether administrative �ndings of DHR are given 
preclusive e�ect depends upon whether they have been judi-
cially reviewed. If there has been no judicial review, preclu-

Introduction

Employment discrimination plainti�s have usually been 
involved in other related proceedings before the matter gets 
to court. �ey have �led charges with federal or state adminis-
trative agencies and those agencies have conducted investiga-
tions and rendered �ndings. �ey may have �led complaints 
with their employer, which conducted an investigation and 
issued a determination. �ey may have applied for bene�ts 
such as Social Security Disability Insurance and made state-
ments concerning their ability to perform the job in that ap-
plication. In some situations the results of such proceedings 
may preclude employment discrimination claims under the 
doctrines of res judicata or collateral estoppel. Statements 
made by the plainti� may judicially estop the plainti� from 
taking an inconsistent position in court. At the very least, evi-
dence from such proceedings may be admissible in the litiga-
tion. �us, it is critical that attorneys representing both plain-
ti�s and defendants be aware of how these prior proceedings 
may impact the litigation and take appropriate steps to pro-
tect their clients’ interests. �is article will discuss how prior 
proceedings may impact employment discrimination actions. 

Review of Employment Procedures

To put the following discussion in context, it is helpful 
to review the administrative and judicial procedures govern-
ing employment discrimination claims in federal and state 
forums in New York. With respect to federal claims such as 

Is There a Second Bite at the Apple? Preclusion 
Doctrines in Employment Discrimination Law
By Barbara K. Hathaway



32 NYSBA  Labor and Employment Law Journal  |  2026  |  Vol. 50 |  No. 1     

sion does not apply. If a state court has reviewed the deter-
mination, preclusion applies.  Under the election of remedies 
doctrine once a plainti� �les state or local charges with an 
administrative agency, they are generally precluded from as-
serting the claims again in a plenary action. 

To review, the major preclusion doctrines are collateral es-
toppel or issue preclusion and res judicata or claim preclusion. 
Collateral estoppel applies if the issue sought to be precluded 
is identical to a material issue necessarily decided in the pri-
or proceeding, and there was a full and fair opportunity to 
litigate the issue.6 Res judicata bars relitigation of issues that 
were or could have been raised in a prior action. Under New 
York’s “transactional approach,” a claim is barred if it arises 
from the same factual grouping or transaction.7

Preclusive E�ect of Administrative Proceedings

As noted, the determinations of the federal EEOC do not 
have preclusive e�ect in employment litigation in court. Title 
VII provides for a trial de novo of federal employment dis-
crimination claims in federal court following federal and state 
administrative proceedings. Nonetheless, federal courts must 
give full faith and credit to the judgments of state courts.8 
�us, determinations of administrative agencies such as DHR 
are not a�orded preclusive e�ect, but if such determinations 
have been reviewed by a state court, they are preclusive. 

Administrative determinations of DHR can be judicially 
reviewed in state court under Exec. Law § 298. Such review is 
extremely narrow and deferential to the administrative agency. 
Administrative determinations will be overturned only if they 
are arbitrary and capricious or are unsupported by substantial 
evidence; basically, this is a rational basis review.9 

Where state administrative determinations have been re-
viewed, they are entitled to preclusive e�ect. In Kremer v. Chem-
ical Construction Corp.,10 the Court held that a federal district 
court was required to give preclusive e�ect to the state court’s 
judgment a�rming DHR’s �nding of no probable cause. Not-
ing that in enacting Title VII Congress intended that states 
should play an important role in enforcing anti-discrimination 
laws, the court found no intent to repeal traditional preclusion 
doctrines. �e Court found the requirements of preclusion 
satis�ed, although the matter had been decided under state 
law, since the elements of a discrimination claim were virtu-
ally identical under Title VII and New York law. Moreover, the 
plainti� had a full and fair opportunity to litigate the claim. 
�e Court further noted that state proceedings “need do no 
more than satisfy the minimum procedural requirements of the 
Fourteenth Amendment’s Due Process Clause.”11

�us, if the determination of the DHR is reviewed in state 
court, it is preclusive. Accordingly, where plainti� presented 
the same issue and allegations to the federal court as she had 

to the DHR and the state court, the claims were barred un-
der principles of collateral estoppel.12 Res judicata will bar a 
claim if it arises from the same factual allegations or factual 
grouping underlying the administrative charge and state court 
proceeding, even if it is based on di�erent legal theories.13 
Preclusion can apply even where there are variations in the 
facts, as long as they constitute the same factual grouping for 
purposes of res judicata.14 

On the other hand, unreviewed state administrative pro-
ceedings do not have preclusive e�ect. In University of Tennessee 
v. Elliott,15 the Court explained that the Full Faith and Cred-
it Clause addressed the preclusive e�ect of decisions of state 
courts, but it was inapplicable to the determinations of state 
administrative agencies. Moreover, the statutory requirement 
that the EEOC give “substantial weight” to the �ndings of state 
authorities would make little sense and would be super�uous if 
those �ndings were preclusive.16 �us, consistent with the in-
tent to a�ord Title VII plainti�s the right to a trial de novo, ad-
ministrative proceedings would not be given preclusive e�ect.17 
�e Court extended this reasoning to the Age Discrimination 
in Employment Act18 in Astoria Federal Savings and Loan Ass’n 
v. Solimino.19 Because the ADEA similarly required pursuing 
claims before administrative agencies but provided for federal 
court review afterwards, the Court found that unreviewed ad-
ministrative determinations were to be given no preclusive im-
pact in ADEA cases. Federal proceedings would be “strictly pro 
forma” if preclusion applied, rendering the statutory provision 
for federal consideration de novo meaningless.20

While preclusion issues most often arise based on proceed-
ings before the EEOC or state fair employment agencies, the 
�ndings of other administrative agencies may also have pre-
clusive impact if the requirements of collateral estoppel are 
satis�ed. In Johnson v. Department of Education,21 a hearing 
was held on disciplinary charges against a teacher before the 
New York State Education Department. �e hearing o�cer 
found no evidence of discrimination, and the plainti� �led 
an action in state court. �e Appellate Division held that the 
complaint was properly dismissed because the hearing o�cer’s 
�ndings were entitled to collateral estoppel e�ect. In Hudson 
v. Merrill Lynch & Co., Inc.,22 the plainti�s had �rst �led a 
discrimination claim in federal court. �e federal court grant-
ed summary judgment on the federal and state claims but 
declined to exercise supplemental jurisdiction over the city’s 
Human Rights Law claims, which are subject to more liberal 
standards �e state Appellate Division found the claims un-
der the Human Rights Law precluded, based on factual issues 
that had been decided in the federal action.23 

Election of Remedies

As noted, under New York’s Human Rights Law, one has 
the option of �ling an administrative complaint with DHR 
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In Cleveland v. Policy Management Systems Corp.,28 the Court 
held that the application for and receipt of Social Security 
Disability Insurance (SSDI) does not automatically preclude 
the recipient from claiming disability discrimination, nor is 
there a presumption against an ADA claim. However, where 
the individual makes inconsistent assertions of fact, they may 
be required to explain the inconsistency. �e Court explained 
that an SSDI and an ADA claim do not inherently con�ict, 
given the nature of the inquiry under both. A determination 
of the Social Security Administration (SSA) on an SSDI claim 
does not take into account the possibility of someone being 
able to perform a job with a reasonable accommodation or 
determine whether a person could perform a job with reason-
able accommodation, which is key to an ADA determination. 
Moreover, the SSA applies a set of standard presumptions that 
“grow out of the need to administer a large bene�ts system ef-
�ciently. But [these presumptions] inevitably simplify, elimi-
nating consideration of many di�erences potentially relevant 
to an individual’s ability to perform a particular job.”29 In 
Cleveland, the plainti� had stated that she was “totally dis-
abled” before the SSA, but claimed that she could perform the 
essential functions of her job in her ADA case. She explained 
that the statements before the SSA were made in a forum 
that does not consider the e�ect reasonable accommodations 
could have on one’s ability to work and also that the state-
ments made in the SSDI application were accurate as of the 
time they were made. �e Court held that plainti� was not 
estopped, and that the parties should have the opportunity to 
present or contest these explanations at trial.30

In determining whether a plainti� is estopped the court 
must “undertake a fact-speci�c analysis” of whether the state-

or �ling a plenary action in state court. However, when one 
�les with the agency, this leads to an election of remedies. 
Once New York State or city human rights claims have been 
brought before the administrative agency, they “may not be 
brought again as a plenary action in another court.”24 �e 
only avenue for judicial review is the limited review in state 
court. �ere are two exceptions to this principle. When the 
plainti� requests and receives a dismissal of the administrative 
complaint on the basis of administrative convenience from 
the agency, the election of remedies is annulled.25 It also does 
not apply when a charge is �led �rst with the EEOC and is 
then automatically referred to DHR.26 �us, if one wishes to 
preserve a state or city claim for a plenary action after �ling an 
administrative charge, one should request a dismissal for ad-
ministrative convenience before a determination is rendered. 

Statements in Other Proceedings May Judicially 

Estop Plainti�s From Later Taking Inconsistent 

Positions

�e doctrine of judicial estoppel prevents a party from as-
serting a factual position in a legal proceeding that is contrary 
to a position taken in a prior legal proceeding. Judicial estop-
pel applies when “(1) the party against whom the estoppel is 
asserted took an inconsistent position in a prior proceeding 
and (2) that position was adopted by the �rst tribunal in some 
manner, such as by rendering a favorable judgment.”27 In the 
employment context, this has arisen most frequently when 
employees have applied for disability bene�ts, asserting they 
are unable to work, and also claim discrimination on the ba-
sis of disability, claiming they could ful�ll the essential func-
tions of the job with or without reasonable accommodation. 
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rather, the court has discretion whether to admit them.37 
Generally such �ndings will fall within the public records 
exception to the hearsay rule, but this does not mean that 
they are automatically admissible.38 A variety of factors are 
relevant in determining admissibility, including whether the 
probative value is substantially outweighed by the danger of 
unfair prejudice under Fed. R. Evid. 403. A court may con-
sider “the quality of the report, its potential impact on the 
jury, and the likelihood that the trial will deteriorate into a 
protracted and unproductive struggle over how the evidence 
admitted at trial compared to the evidence considered by the 
agency.”39 In Paolitto, the court found that the district court 
did not abuse its discretion in excluding the evidence on the 
ground that “the evidence Paolitto introduced at trial under-
cut many of the [agency’s] factual �ndings and [defendant] 
had a full opportunity to present to the jury all the evidence it 
had submitted to the” agency.40

Administrative agency �ndings “generally are deemed to be 
reliable and probative evidence, especially where the agency 
conducts an investigation and makes �ndings of fact.”41 �us, 
EEOC determinations have been admitted under the public 
records hearsay exception, but with a limiting instruction.42 
However, where the evidence to be o�ered at trial di�ers from 
that presented at the agency, the risk of confusion or distrac-
tion may result in denial of admission.43 One court has denied 
admission of a probable cause �nding on the ground that it 
would pose a danger of unfair prejudice to defendant by sug-
gesting that the jury should reach the same conclusion, but 
admitted a second administrative complaint only for the fact 
of its �ling as relevant to the motive in a retaliation claim.44 

Conclusion

In conclusion, when handling an employment discrimina-
tion matter, one must be aware of prior administrative or judi-
cial proceedings to which plainti� has been a party, and of any 
statements made in those proceedings. Some may have preclu-
sive e�ect. While administrative determinations will not bar 
Title VII or other federal claims, they may come into evidence. 
While administrative determinations of DHR on state claims 
will not have preclusive impact, if they are judicially reviewed 
they are preclusive. And, by �ling an administrative com-
plaint, a plainti� will have elected their remedy and be barred 
from a plenary judicial proceeding on state claims. To avoid 
such an election of remedies, one must request a dismissal for 
administrative convenience from the agency. And statements 
made in applying for bene�ts such as SSDI concerning one’s 
disability or ability to perform the job may judicially estop a 
later claim that one is quali�ed if not su�ciently explained. 
�us, careful attention to any relevant prior proceedings and 
the potential impact on subsequent litigation is critical in or-
der to properly protect the parties’ rights in an employment 
discrimination case. 

ments, taken in context, are in con�ict.31 Even where there is 
a facial con�ict, if a plainti� o�ers an explanation that a rea-
sonable jury could accept, they may not be precluded. Courts 
have accepted a variety of explanations as su�cient to defeat 
estoppel, such as that the statements referred to the reason a 
plainti� was �red, or that they re�ected the inability to work 
without accommodations. In Parker, the plainti� responded 
to a question asking why he was unable to work by stating 
that he was unable to stand and walk for sustained periods 
and was still disabled. �e court found that plainti� was not 
precluded because a reasonable jury could �nd the statements 
were an explanation of the reasons for his termination and 
not a description of his physical ability to work with an ac-
commodation.32 Another court found that a statement that 
plainti� was “totally disabled” in applications for SSDI and 
Long Term Disability Insurance did not estop plainti�, where 
plainti� explained that he could have performed his job with 
reasonable accommodations.33

However, where a plainti� fails to provide an adequate ex-
planation for any inconsistency, they may be estopped from 
making the required showing that they are quali�ed for the po-
sition. For example, a plainti� may not simply disavow a prior 
statement. �us, where a plainti� stated to the SSA and in a 
deposition that she was fully disabled, and the only explanation 
for the con�ict was that she was in fact able to work, the court 
precluded a Title VII claim for failure to show that she was 
quali�ed. �e court stated that this explanation demonstrated 
only that her prior statements may have been false but did not 
explain the contradiction.34 In Kovaco, a plainti� stated in sup-
port of his application for SSDI that he was unable to work 
but also claimed in his lawsuit that he could have worked with 
the accommodation of using an electric cart. However, the evi-
dence showed that he had been given access to a cart, “belying 
his explanation that he was only ‘unable to work’ because he 
lacked reasonable accommodation.”35 �us, his claim that he 
was “quali�ed” for his position was clearly inconsistent with his 
earlier sworn statement to SSA, defeating his ADA, Title VII 
and ADEA claims.

Even where prior statements do not estop a plainti� from 
pursuing a claim, however, they may come into evidence, and 
a jury may decide not to credit the explanation for the in-
consistency.36 �erefore, it is critical that attorneys be aware 
of statements made by plainti�s in prior applications or pro-
ceedings, evaluate any potential inconsistencies and be pre-
pared to explain them.

Findings of Administrative Agencies May Be 

Admissible in Evidence

Even if �ndings are not preclusive, they may be admissible. 
�e �ndings of the EEOC or a state administrative agency 
are not per se admissible in a subsequent employment case; 
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ments of claims under the FLSA, holding that parties can-
not enter into settlements of individual FLSA claims without 
either the approval of the district court or the Department of 
Labor. 

�e e�ect of Cheeks was threefold. First, Cheeks requires 
the parties to submit settlements for court approval (includ-
ing both the gross amount and attorneys’ fees), generally in 
the form of a letter motion. Some judges hold in-person or 
telephonic fairness hearings. First, Cheeks creates additional 
work for attorneys in preparing the approval papers or at-
tending additional hearings; second, Cheeks adds delays for 
clients in �nalizing their cases. Settlement checks cannot be 
distributed without the Court’s approval of the settlement, 
and although some judges issue their rulings within days or 
weeks, other judges may take several months. Consequently, 
attorneys are unable to advise their clients when exactly the 
settlement would be �nalized.

�ird, following Cheeks, courts began limiting what terms 
could be included in settlement agreements. For example, 
courts have rejected overbroad general releases, approving 

In Fair Labor Standard Act (FLSA) mediations, parties of-
ten spend hours negotiating over �nancial terms. Oftentimes, 
however, the parties neglect to discuss a critical issue: how to 
dispose of the case. In the Second Circuit, there are two op-
tions: submit the settlement to the Court for Cheeks review, 
or pursuant to Federal Rules of Civil Procedure, issue a Rule 
68 O�er of Judgment. 

�e failure to discuss this issue early on in a mediation can 
create barriers to settling, even if the parties reach an agree-
ment on �nancial terms, such as the scope of the release and 
con�dentiality provisions. �is article explores the rami�ca-
tions of Cheeks and its intersection with Rule 68 O�ers of 
Judgment and how this decision can impact the mediation 
process. 

A Brief History of Cheeks

An August 2015 decision by the U.S. Court of Appeals 
for the Second Circuit, Cheeks v. Freeport Pancake House, 796 
F.3d 199 (2d Cir. 2015), had a massive e�ect on FLSA settle-
ments in the Second Circuit. In Cheeks, the Court e�ectively 
prohibits parties from voluntarily entering into private settle-

Cheeks vs. Rule 68 in FLSA Mediations in the 
Second Circuit 
By Darren P. B. Rumack



NYSBA  Labor and Employment Law Journal  |  2026  |  Vol. 50  |  No. 1 37    

In numerous FLSA mediations, I have seen the plainti�’s 
attorneys insist on settling via Rule 68 instead of via Cheeks 
review to speed up the process. If the defendant has no objec-
tion to issuing a Rule 68 o�er of judgment, this is not an issue. 
However, there are occasions where the defendant is unwilling 
or unable to issue a Rule 68 o�er of judgment. In those situ-
ations, it is critical to raise this issue early in the mediation to 
identify a potential sticking point.

Another scenario where Cheeks vs. Rule 68 comes into play 
is where the employer has raised inability to pay or �nancial 
limitations. For example, hypothetically, assume the parties 
agree to a $60,000 settlement, but the employer requires six 
installments to pay out the total. A typical settlement provi-
sion is that the �rst installment will be made within 30 days 
of settlement approval by the Court under Cheeks, or 30 days 
within entry of judgment by the clerk under Rule 68. If the 
parties agree to a  Rule 68 O�er of Judgment, they can be 
reasonably sure of the time frame for the �rst payment. Con-
versely, if the parties agree to submit for Cheeks approval, it 
will be several weeks (at least) prior to the �rst installment 
being due. 

Understanding early on whether there will be a Rule 68 
judgment or Cheeks approval allows the mediator and the 
parties to get creative in structuring the payout plan. For 
example, the employer can potentially frontload the �rst in-
stallment payment (since the employer will have additional 
time to make the �rst payment because of Cheeks). Alterna-
tively, if the parties elect to proceed via Rule 68, the media-
tor can help craft the contours of the settlement agreement, 
such as an agreement for a general release, or some form of 
con�dentiality.

Conclusion

In mediating FLSA cases in the Second Circuit, the Cheeks/
Rule 68 decision can provide unique opportunities and incen-
tives to resolve cases. Failing to raise this issue early in the 
mediation, however, can ultimately derail a settlement. As a 
result, the parties and mediator should think about Cheeks 
and Rule 68 early in the mediation to allow this choice to play 
out e�ectively.

only limited wage and hour releases. Martinez v. Gulluoglu 
LLC, 2016 WL 206474, at * 2 (SDNY, Jan. 15, 2016). Courts 
have also rejected overbroad con�dentiality and non-dispar-
agement clauses. See, e.g., Weng v T&W Rest., Inc., 2016 WL 
3566849, at *4 (SDNY June 22, 2016). �erefore, employers 
seeking con�dential settlements of wage and hour claims were 
essentially out of luck under Cheeks, which can e�ect their 
settlement posture.

The Rule 68 Workaround 

In a decision issued on December 6, 2019, a panel of the 
Second Circuit held that notwithstanding that Court’s prior 
decision in Cheeks, judicial approval is not required when an 
FLSA case is settled pursuant to an o�er of judgment under 
FRCP Rule 68(a).  See Yu v. Hasaki, 944 F.3d 395 (2d Cir. 
2019).

Like Cheeks, this decision had immediate applications to 
settlements of FLSA cases. By allowing for resolution of FLSA 
cases via Rule 68, parties can enter into side agreements not 
�led with the Court. �ese side agreements allow the par-
ties to include general releases and con�dentiality and non-
disparagement clauses without court oversight. Perhaps most 
importantly, it allowed for speedier resolution of cases because 
the entry of a judgment takes mere days, whereas Cheeks ap-
proval could take substantially longer. 

Applications in FLSA Mediations 

FLSA mediations in both the Southern and Eastern Dis-
tricts of New York are a signi�cant percentage of each court’s 
mediation programs. In October 2016, the S.D.N.Y. expand-
ed the automatic mediation referral program to include FLSA 
and Section 1983 cases �led with certain judges.1 In 2021, 
1483 cases were referred to the S.D.N.Y.’s mediation pro-
gram, nearly half (44%) of which were FLSA, employment 
discrimination and § 1983 claims. In 2022, 1,550 cases were 
referred to the SDNY’s mediation program, 36% of which 
were FLSA, employment, and § 1983 claims.2 

Similarly, in the Eastern District of New York (E.D.N.Y.) 
in 2023, cases �led under the FLSA constituted about 8% 
of the total civil �lings in that district.3 In 2023, 59% of all 
FLSA cases �led were referred to mediation. FLSA referrals 
made up 52% of the mediation referrals in 2023 and 65% of 
the FLSA matters referred to mediation during the period of 
this report were resolved before or as a result of a mediation 
session. 

Unsurprisingly, most FLSA mediations tend to focus on 
�nancial terms, while not much attention is spent on how the 
parties will dismiss the case.  However, parties and mediators 
can often get tripped up on this issue, if it is not raised in a 
timely fashion during the mediation.
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termination, or pay in lieu of notice, both under statute and 
at common law. In Ontario, you may also owe severance pay 
(see further below).

Common Law Notice

In common law provinces (everywhere except Québec), 
if a contract does not clearly limit termination rights, courts 
generally determine termination notice entitlements based on 
the following non-exhaustive factors:

• Character of Employment: For example, senior ex-
ecutives get more notice than entry-level sta�.

• Length of Service: Long-tenured employees are usu-
ally entitled to more protection.

• Age: Older employees, seen as having a harder time 
�nding new work, receive longer notice periods.

• Availability of Similar Employment: If the market 
is thin, the notice period grows.

While the Ontario Employment Standards Act, 2000 
(ESA) caps statutory notice at eight weeks, common law “rea-
sonable notice” can reach 24 months (or more in rarer cases) 
for long-service employees. 

For the New York practitioner, advising a client with op-
erations in Canada can feel like a deceptive stroll through a 
familiar neighborhood. We share a language (mostly), a bor-
der, and a penchant for strong co�ee. But when it comes to 
the law of the workplace, the similarities are super�cial. Step 
across the 45th parallel, and you exit the land of “at-will” em-
ployment and enter a world governed by “reasonable notice,” 
“statutory minimums,” and the unique civil law landscape of 
Québec.

As Canadian employment law continues to evolve (ac-
celerated by a post-pandemic shift toward greater employee 
protections) American counsel must navigate a complex 
patchwork of provincial regulations for provincially regulated 
employers, and federal laws for federally regulated employ-
ers, that can turn a routine termination or a standard non-
compete into a cross-border liability nightmare.

‘At-Will’ Doesn’t Exist Here: Welcome to the  

Notice Regime

�ere is no “at-will” employment in Canada. Unless you 
have “just cause” (a tough standard to meet, generally requir-
ing serious willful misconduct or repeated poor performance 
despite progressive discipline) you owe the employee notice of 

North of the 45th: A New York Attorney’s Guide to the 
Canadian Employment Wilderness
By Kevin MacNeill and Samantha Seabrook
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can be rebutted if an employee shows “strong cause.” If you 
do not have a clause, the “real and substantial connection” 
test applies, meaning if the employee worked in Toronto, you 
are likely headed to an Ontario court, regardless of where the 
head o�ce sits.

Recent Supreme Court of Canada decisions like Heller v. 
Uber remind us that unconscionable arbitration clauses (e.g., 
forcing a Canadian driver to arbitrate in the Netherlands at a 
cost of U.S. $14,500 ) will be struck down as a denial of ac-
cess to justice.

Conclusion: A Proactive Approach

�e Canadian workplace is a distinct legal ecosystem that 
prioritizes employee stability upon termination and statu-
tory minimums, as well as employee mobility. For New York 
counsel, the “fun” of cross-border practice lies in the details: 
ensuring contracts are ESA-compliant and understanding the 
potential consequences of there being no at-will employment 
are key to avoiding signi�cant potential client liabilities for 
employment claims in Canada.

�is article is for informational purposes only and does not constitute legal 
advice.

Québec’s Civil Code provides for similar factors to those 
considered at common law.

Termination Clauses

Because the common law is so generous, employers try to 
limit notice through written contracts. However, Canadian 
courts are notoriously paternalistic toward employees. If a 
termination clause even potentially dips below the statutory 
minimums of the ESA, the entire clause is voided, and the 
employee reverts to the much more expensive common law 
reasonable notice.

New York counsel should avoid “blue-penciling” hopes; 
Canadian courts generally will not �x bad drafting, instead 
choosing to just throw out the entire termination section of 
the contract.

Restrictive Covenants: A Border Closed to 

Non-Competes

If you are drafting a non-compete for an Ontario employ-
ee, stop. As of October 2021, Ontario has essentially banned 
non-compete agreements for everyone except C-suite execu-
tives or in the context of a business sale. Even where they are 
legal, they are presumptively unenforceable and must be sur-
gically narrow in scope, duration and geography. Non-solic-
itation clauses remain your best bet for protecting customer 
relationships.

Non-competes are possible in other provinces, but they 
also have the same enforcement issues.

Statutory Severance and Bene�ts

In Ontario and the Canadian federal jurisdiction, “statu-
tory severance” is a legal right for longer-service employees. In 
Ontario, if your payroll is $2.5 million or above, an employee 
with �ve-plus years of service is owed severance pay (up to 26 
weeks) in addition to their notice pay. Furthermore, bene�ts 
(health, dental, pension) must continue throughout the statu-
tory notice period; you cannot simply cut o� the insurance 
on day one.

Human Rights and the Duty To Accommodate

Canadian human rights laws are robust and provincially 
anchored. �e “duty to accommodate” requires employers to 
accommodate disability or family status to the point of “un-
due hardship.” In Ontario, this might mean extending a leave 
of absence far beyond the statutory 17 weeks of pregnancy 
leave or 63 weeks of parental leave provided for under the 

ESA.

Navigating the Cross-Border Dispute

When the relationship sours, where do you �ght? Canadi-
an courts generally respect “forum selection” clauses, but they 
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Duty to Acccommodate in Employment .
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