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TO: Chmrs Interested Secuons and Commmees
FROM: Gl anht Sirmans, Chair, Committee on'Civil Rxghts
RE: Civil Rights Commmee Resoluuon

It has recently comne to my attention that there may have been some confusion regardmg

the wording of the Commitee Report Cover sheet and the actial wording of the resolution which was sent
to you on May 20, 1996, for preliminary consideration by the Executive Committee and House of
Delegates at their June meeting in Cooperstown. The resolution below will be before the House and is
correctly worded to correspond with the cover sheet previously. maxled Apologles for any confusxon thls
discrepancy may have caused.

- RESOLUTION AND RECOMMENDATION ——'ro THE:HQUSETOF DELEGATES

RESOLVED, That the New York State Bar Assocnauon, ,

a. Opposes unlawful discrimination based on race; sex, nanonal ongm, rehgion, dxsabﬂxty, or age in.
-employment; education, housing, contracting and hcensmg :

~b. Encourages affirmative efforts to ‘eradicate dxscmmnanon and bias. -

_¢. Endorses and affirms legal remedies and voluntary acuons that take into account race, nauonal ongm, :
gender or disability to eliminate or prevent discrimination or otherwxse servea compelhng socnetal interest.

Do the Public Good * Volumger for Pro Bono
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SECTION OF INDIVIDUAL RIGHTS AND RESPONSIBILITIES
COMMISSION ON OPPORTUNITIES FOR MINORITIES IN THE PROFESSION
COMMISSION ON WOMEN IN THE PROFESSION
NATIONAL BAR ASSOCIATION
HISPANIC NATIONAL BAR ASSOCIATION
NATIONAL ASIAN PACIFIC AMERICAN BAR ASSOCIATION

Baconmendation

RESOLVED, That the American Bar Associaion endorses logal remedies and vokmtary
actions that take into account as a factor race, natinal origin, or gender t eliminate or prevent
discrimination or otherwise serve a compelling socklal intersst.
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REPORT

introduction and Summary

The country oncs again is examining ils commitment to achieving racial and gender equality
through the current debals on affirmation action.' The American Bar Association can piay an important
role in this debate by approving the proposed recommendation, which is @ natural evoluion from prior
Associalion policies reganding nondiscrimination and affirmative action. These policies refiect the
organization's ongoing support of the principle of nondiscrimination and the need for remedies and
voluniary actions to address historical and current discrimination, as well as the need for diversity in
employment, legal eduation, the judiciary and federal contracting? The Associalion can contrbute to
the cumrent debate by clarfying we!l established legal and policy imperatives underying race- and
gender-conscious remedies, inciuding atfirmalive action. Progress toward racial and gender equity has

' For example, both the President and the Congress have requested comprehensive reviews of al
federal affirmative action programs, and legisiation is proposed or pending &n Congress hhat would restrict
or eliminate such programs. Voter initiatives that wouki restrict affirmative action programs also are being
proposed in Several stales, In early June, Gov. Pete Wilson of California issved an executive order
intended to roll back sffirmative action programs in that state.

* The ABA does ! have any specific policy supporting affirmative action as a gensral remedy for
discrimination.  However, the Association has policy supporting affirative action in specific sectors
affecting the legal community and has policy supporting specific programs o provide opportunities for
members of disadvantaged groups. For exampis, in February 1995, the ABA adopted poicy opposing bias
and discrimination based on race and gender that prevent mutticultural women from gainng full and equal
participation In the legal prolession. There also are other policies supporting studies of the existence, i
any, of bias in the fedeni judicial system and the development of remedial sieps to sddress and sliminate
any bias found (1991); urging incorporation of affirmative action values in decsions on whom %
recommend and appoin! 1o judicial positions and encouraging executive agencies % impiement equal
employment opporiunity and affirmative acion plans and programs as they siafl the courts (1990);
condemning all forms of discriminatory hiring practices within the legal profession, whether on the basis
of sex, religion, race, or national origin (1972); and encouraging development ol law school admissions
programs to attract and retain greater numbers of interssted but disadvantaged members of minorlly
groups who are capable of successful completion of law school (1978). In other mm_. Lssociaﬂm
policies range from urging creation of effectve community reinvestment programs in all fnancial institutions
10 help avoid discrimination (1991), 10 wrging the Office of Federal Procurement Poicy to develop criteria
brmoﬁmmmanmymmhummtm
particularly involving contracting with socially &nd economically disadvantaged persons (1976), o
Wummmwmmnmmmrotmnwmw
mmsatwmmsmmbrmmnammwpm(1975).
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discrimination or to prevent discrimnation from recurring in the future. Examples of affimalive action
include student assignments to promote public school desegregation, site selection for public housing to
promote residential integration, efforts to promote and support women- and minority-owned businesses,
and recruitment and hiring efforts 1 attrac! women and minorities into jobs from which they traditionally
have been excluded. In every instance, affirmalive action is a mechanism through which experience
and ability are appropriately rewarded.

Affirmative action always has enjoyed substantial bipartisan support in the Executive Branch
and in Congress. The impelus for affirmative action in employment began during World War I, when
President Roosevelt signed an Exscutive Order requiring nondiscrimination in hiring because al
workers were needed to support tw wartime effort. Succeeding Presidential Executive Orders
reinforced the nondiscrimination prnciple. At the same time, there was a growing recognition that
advocating nondiscrimination was not enough. The Nixon Administration developed what would
bacome the current standards for afirmative action, including the concepts of goals and fimetables, in
Exacutive Order 11246. During the Reagan administration, the majority of the Cabinet, joined by
strong bipartisan majorities in Congress, reinforced the importance of that order in the face of some
opposition. The Bush administration's Department of Labor released the first *Glass Celing' study.®
Finally, bipartisan majorities in the Congress have defeated anti-affinmative action proposals in several
past Congressional sessions.

Most current federal affrmaiive sction programs affect employment, education, housiy, and
contracting and licensing. in the employment field, Tite Vii of the Civil Rights Act of 1964, the primary
federal law goveming equa! opporiunity, provides for affirmative action as & remedy upon a showing of
unlawful discrimination.® The Civil Rights Act of 1891, which amends Title Vi, specifically provides tha
‘[njothing in the amendments made by this title shall be construed to affect court-ordered remedies,

3 See U.S. Commission on Civil Rights, Statemant on Affmative Action, Clearinghouss Pub. 54
(October, 1977).

‘ Executive Order 11245 prohbits discrimination by federal contraclors, and, further, requires
contractors {0 use affirmative action.

$ Pipelines for Progress: A Staius Report on the Glass Cetling, U.S. Department of Labor (1992). In
the same year, the MemSystemsPromsoardreleasedaeonmonrepon glaseoilngtorlemal

employees. 8
Systems Protection Board (1992).

* 42 US.C. §§ 2000e-1 ¢! seq (1988 & Supp. V 1933). Tite VII prohibits discrimination on the basis
of race, color, religion, sex, or natonal orgin.
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L{.S. Department of Transportation's (DOT) Disadvantaged Business Enterprise (DBE) program simiiarly
ams to help eliminate the effects of historical discrimination by assisting small businesses owned and
controlled by socially and economically disadvantaged individuals. Under this program, stales receiving
federal transportation grants are required to set goals and award contracts so that not less than 10
percent of their federal aid highway funds go b firms in the program. The Surface Transportation
Assistance Act of 1982 required that states spsnd at least 10% of their funds under the federa! aid
highway program through contracting with minority-owned firms.

Discrimination Persists

The current debale regarding affirmalive action is based in part upon the misperception that
discricnination no longer exists, or that even if il does, simple legal prohibitions against discrimination
will suffice. The perceplion, while perhaps understandable, is inaccurate. Notwithstanding the
substantial gains made by women and people of color to date, fargely through enforcement of the civil
fights laws and use of programs such as twse described above, discrimination remains a stark reality
in most spheres of American Kfe.

Nowhere is the persistence of discrimination clearer than in the labor markel. The Glass
Celing Commission's report, issued in March 1995, finds an "enduring aptness to the ‘glass celling'
metaphor® in the area of employment.® The report conciudes that women and people of color rarely
reach the highest levels of businass and that, sven when they do, they receive lower compensation
than whites in comparabie positions.® At Fortune 1000 industrial and Fortune 500 companies, 97% of
senior managers are white. in Fortune 2000 industrial and sarvice companias, only 5% of senior
managers are women, and virtually all of them are white. Very few women or people of color are
even in the *pipeline® positions leading to op jobs.™

African Americans, who constitute 11% of the total work force, made up less than 4% of the
following occupations as of 1993: lawyers and judges (2.7%); dentists (1.9%); doctors (3.7%);
industrial engineers (3.4%); engineers (3.7%); managers in markating, advertising, and public relations
(3.1%)." Hispanics make up 7.9% of the laxr force, yel they are all but invisble in corporate
decision-making positions. Similarly, Asian axd Pacific Islander Americans constitute more than 7.3%

2 *Good for Business: Making Full Use of the Nation's Human Capital,® Fact-Finding Report of the
Glass Ceiling Commission (U.S. Department of Labor, Mareh 16, 1995) (Special BNA Supplement)
(hereatter “Glass Ceiling Report®).

 Giass Ceiling Report, introduction by Secretary of Labor, pp. §2:3.

“ m‘ '

 Stafistical Absiract, Table No. 622 at 383, Table No. 637 at 407-410.

‘ 5
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Unequal access to education is equally problematic for both people of color and women.
Between 1976 and 1980, targeted outreach resulted in a 5% increase in the number of African
Americans enrolled® There was, however, a 3.8% decrease in black coliege enroliment from 1980 to
1984. In 1933, while 22.6% of whiles had college dagress, only 122% of African Americans and 9%
of Hispanics did. The picture grows even dimmer for postyraduate degree reupaents in 1993, African
Americans received only 2.8% of 39,754 doctorates awarded in this country® Further, despite the
parception that *too much® scholarship money is set aski for black students, the reality is that
minority-targeted scholarships accounted for a small propottion of total scholarships and scholarship
dollars in 1991-1992, and racs and emcny were rarely te sole criterion.®

Athough women have surpassed men to make up 56% of students enrolled in undergraduate
institutions® women are still most often found in traditions! majors, leading to careers in which they
continue 1 eam less than their male counterparts. For exampie, anh examination by gender of the
degrees granied in 1994 demonstrates that men are overepresented in high-paying fisids, such as

mmmmmmm(mmmmm respectively), which lead fo top
salaries for recent graduates.”

in the area of housing, much of the pervasive residential segregation that persists is caused by
discrimination. For exampie, 8 1991 HUD study using biack and white testers found that African
Americans experienced discrimination 59% of the time they tried to buy homes and 53% of the time
they tried to rent homes. Blacks aiso are twice as kikely b be denled mortgages as whites at the

® The Status of Blacks in Higher Education: Natioal Association for Equal Opportunity in Higher
Education (1989). .

N
Id.
= |4, ciing GAO Raport on Minority Scholarships, dtwary 14, 1994,

® National Center for Education Statistics, Digest of Education Statistics, 128 (U.S. Department of
Education, Office of Education Research and tmprovemen,, 1994) (hereafter “Education Digest®).

¥ Education Digast. However, the barriers surtace wel before young women select majors in coliege.
Sexual harassment, blased standardized tests, undemepresentation in math and science programs,
adolescent pregnancy, and inequality in vocational and athietics programs inhibit young women from
making a full contribution to American society. See Vema Williams and Steven Hodge, “In Search of A
VmGMrEqmtthdwonhmeCﬁmoanhm New Chatlenges: The Civil Righls
e C : n Mid-Term, Report of he Citizens' Commission on Civil Rights (1995)
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such plans. Courts aiso have ordered race- and gender-conscious relief as an effective remedy for
workplace discrimination. In Local 26 of Sheet Matal Workers v, EEQOC ® the Supreme Court held that
race-conscious felief may be ordered as a Tille Vil remedy for past discrimination *where an employer
or a labor union has engaged in persisient or egregious discrimination, or where necessary to dissipate
the lingering effects of pervasive discimination.* Howaever, the Court cautioned, such relie! cannot be
invoked to create a racially balanced work force and should be tailored o fit the nature of the violation
that i seeks to commect™ The Courl decided in Local 93 v. City of Cleveland™ that Tile VIl does not
preciude entry of a consent decree thal provides for race-conscious relie! through promotional goals o
individuals who were not actual victims of discimination. Finally, in Unftad States v, Paradise *® the
Court addressed the constitutionality of a remedial order requiring that a black employss be promoted
for each white employee promoted inthe Alabama Departmen! of Public Safety. Noting the ong
history of discrimination in the depariment and the unavalabliity of any other efiective remedy, the
Court upheld the order as relie! namowly tailored 10 serve a compelling govemmental pupose.”

Similarly, the Court has supporied employers' voluntary affirmative action measures that take
race end gender inlo account. In Lnied Steel Workers of America v, Webar,® the Cout held that,
under Title VI, & privaie employer and a union lawfully could adopt voluntagy race-conscious measures
that were specifically *designed 10 brek down old pattems of racial segregation and hisrarchy® that
had been implicit in the rmembership practicss of the union in order to “open employment opportunities

for Negroes in occupations which have been traditionally closed to them.*® In Wygantv. Jackson

® 478 U.S. 421 (1986).
3 1d. at 445,

¥ The Court approved a remedy that provided for a numerical hiring goal of 29 % nonwhite union
membership, based upon the percentage of nonwhites in the relevant labor poo!.

® 478 U.S. 501 (1986).
. ®480U.S. 149 (1987).

¥ The promotion order was justiied by a compeliing interest in remedying persisient discrimination
in hiring and promotion. There was i other remedy avalable; further, the order was fiexible in appication

(it could be waived), it was temporary, it did not imposs an undue burden on innocent third parties, and
#t required that only qualified African American troopers be promoled.

* 443 U.S. 193 (1979).
> weber, 443 U.S. at 208.

r"-#;g TR T -!E



127

that “strict scrutiny is the standard of all racial classifications, whether imposed by a federal, state or
local actor.® Although governmental race-conscious aclions will be subject 1o the highest standard of
scrutiny under the Equal Protection Clause, such actions still will be appropriale where they serve a
compeling govemmental interest and are narrowly tailored.

Adarand thus adopted the standard that had been applied to Jocal govemmental actors in City

' * n Croson, the Cour rejected a Minority Business Utilization Plan
adopled by the City of Richmond, Virginia, that required non-minority owned pnme contractors who
received city construction contracts to subcontract at least 30 percent of the doliar amount of each
contract to one or more qualified minority business enterprises (MBEs).” The Court invalidated the
plan because it found that the city had failed to demonstrate a compelling intsrest in apportioning
public contracting opportunities on the basis of race and that lis plan was not narrowly taflored to any
remedial goal, except the impermisshbie goal of mantaining racial batancs.

mnommuwsummmtmnmmngmmmpmmmnm
established by Fulliove v, Kiutznick® which dealt with the mincrity set-aside program enacied by
congressaspanofﬁwPlbﬂcWoﬂsEmpbymonlMoHQﬂ(PWEA)bwnd'smﬂonofhnds
for construction of public works projects 10 state and local govemment granises® The Court found
that when enacling the PWEA, Congress had before I *abundant evidence from which it could
conclude that minority businesses have been denied elfective participation in public contracting
opportunities by procurement practices that perpetuated the effects of prior discrimination.® Given that
evidance, Nmmummmofh%'uamﬂwm'wm
society-wide discimination throughout the nation ™" Ad in Meiro Broadcasing inc. v, FCC® the

4488 U.S. 469 (1989).

“meanpemmmgetwasmmwwummwsopemmwwpumbndm
and the 0.67 percent of Richmond-based minorlty coniractors. 488 U.S. a1 751.

“448 U.S. 448 (1980).

*Under the program, absent an administrative waiver, at least 10 percent of federal funds granted for
local grantees 1o purchase services or supplies from qualified minority business enterprises (MBES). ) MBEs
are defined as businesses owned by United States cilizens “who are Negroes, Spanish-speaking, Orientals,
indians, Eskimos and Aleuts.*

®1d, at 477-78.

$id. at 481,

¥497 U.S. 547 (1990).

1l
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discriminatory views, overt or unconscious,” and that *{wje need affirmative action to keep the insight
and knowledge of higher education open to every aspirant.**

Gains Macie to Date Show That Affirmative Action Works

Although equal opportunity is nol yel a reality for many minorities and women, the significan!
gins that minorities and women have made over the pas! 30 ysars are clearly attributable in large
part 10 effective affimalive aclion programs at both govemmental and private levels. A 1984 study by
the Citizens' Commission on Civil Rights that evaluated the impact of affimative action for minorities
and women concluded that affirmalive action had reduced job segregation significantly and had
improved occupational slatus and mobility.® Other studies conducted by the Department of Labor and
rumerous other groups during the 1970s and 1980s underscore that minorities and women mado
substantially greater gains in employment where affirmative action programs were in place.®

At the same time, the evidence shows minimal negative impact on white males. Records
compiled by the EEOC for fiscal year 1894 indicate that charges of *reverse discrimination® filed
constitute approximately 2% of all charges filed with the agency”’ A recent U.S. Depariment of Labor-
mmmmnyotmmaooomamuon cases over a four-yesr period found that reverse
discrimination Is not a significant problem.®

% Statement of the American Association of University Profassors, March 16, 1895, The AAUP is the
national organization representing faculty members at 1200 coleges and universities.

*® Citizens' Commission on Civil Rights, Atfirmati
129 (1984).
® See, e, J. Leonard,

Beoualon (Scho of Busies hon.Urw ofCaﬁomla.Berkoley 1985) J. Field, Afimalive
: 2 Begiig (Cerler for Naional Policy Review); J.

(BNA 1986); H. Hammerman, A Decade
nLNm.Qnmnnnma.Mﬂnnam_AmmJn.mms (Potomc Institute 1885).

* U.S. Equal Employment Opportunity Commission, *Charge Statistics Reflecling Types of Reverse
Discrimination FY 1987-1994.°

€ *No “Widaspread Abuse® in Job Cases, Few Reverse Bis Claims, Siudy Says," Daily Labor Repor
(BNA), March 23, 1995, p. AA-1, guoling AW. Blumrosen, How the Courts are Handiing Reverse
Discrimination Claims,’ Daily Labor Repor} (BNA) March 23, 1995, Appendix A.

13




127

famikies, and the nation in all areas affected by atfirmative action programs. More fundamentally,
however, abandoning sfirmative action will not move us toward our desired goal of a color-blind and
gender-neutral sociely-and may well divide us even more into a society of *haves" and "have nots.
The Association must make clear its unequivocal support for a policy that embodies this nation's
promise of equa! oppartunity for all.

Respectfully Submitted,

Rebecca J. Waesterfield, Chalr

Section of Individua! Rights and Responsbikties

August 1995

15



lew York State Bor Associotion

COMMITTEE ON MENTAL AND PHYSICAL DISABILITY
LAWRENCE R. FAULKNER
Co-Chair
NYS Ofc. Mental Retardation
44 Holland Avenue
Albany, NY 12229
518/474-7700
~AX 518/474-7382
LISA K. FRIEDMAN
Co-Chair
415 Madison Ave., 22nd Fl.
New York, NY 10017
212/6886400
FAX 212/688-6457

June 26,1996

John A. Williamson, Jr.
Associate Executive Director
New York State Bar Assocliation
One Elk Street

Albany, New York 12207

Dear Mr. Williamson,

At its meeting on June 19,1996, the Committee on Mental and
Physical Disability considered the resolution submitted by the
Committee on Civil Rights. The Committee decided that the
resolution needed amendment to include marital status and sexual
orientation in the list of categories covered, that the language
should be strengthened and that persons affiliated with the
subject groups should be covered. A Committee resclution to that
ef fect passed with one opposed and one abstention. I have
enclosed a copy of the Committee resolution.

Thank you.

Sincerely,
=z M

Lawrence R. Faulkner

asbar:cr




Greater Upstate Law Project,

119 Washington Avenue ® Albany, New York 12210 e (518) 462-6831 @ FAX (518) 462-6687

September 24, 1996

John A. wWilliamson

Associate Executive Director
New York State Bar Association
One Elk Street

Albany, New York 12207

Re: Resolution of the Committee on Civil Rights
Dear Mr. Williamson:

At its meeting on September 13, 1996, the Committee on Social
Services considered the resolution of the Civil Rights Committee
regarding affirmative action.

The Social Services Committee agreed to support the proposal,
but would prefer that it include the attached modifications. We
believe our proposal is nearly similar to the resolution adopted by
The Committee on Mental and Physical Disabilities, except that we
change the word "sex" to "gender" and include "pregnancy" in the
list of conditions that should not be subject to discrimination.

Please feel free to call me if you have any questions or

concerns.
’\/%ry truly #owrs,
N _ %
'Susa C. Antos
S Attorney
SCA:cl
Enclosures

cc: Ron Kennedy
Gail J. Wright Sirmans

ROCHESTER OFFICE: 80St. Paul Street, Suite 660 » Rochester, New York 14604-1350 e (716) 454-6500  FAX (716) 454-2518

The Greater Upstate law Project, Inc. provides litigation assistance, training and legislative monitoring
to legal services programs in New York and free legal services to New York's low income residents.
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One Elk Street, Albany, New York 12207 « 518/463-3200

LABOR AND EMPLOYMENT LAW SECTION

1996-1997 Executive Committee

MICHAEL T. HARREN
Chai

r
Chamberiain D'Amanda et al
1600 Crossroads Building
Two State Street
Rochester, NY 14614
716/232-3730
FAX 716/232-3882

BRUCE R MILLMAN
ir-Elect

Chair

Rains & Pogrebin, P.C.

210 Oid Country Road

Mineoia, NY 11501

516/663-5410

FAX 516/742-1473
ELEANOR ELOVICH GLANSTEIN

Secretary

gth Floor

880 Third Avenue

New York, NY 10022

212/752-6762

FAX 212/319-3597
JACQUELIN F. DRUCKER

Secretary-Elect

432 East 58th Street

New York, NY 10022

212/688-3819

FAX 212/935-1870
JEROME LEFKOWITZ

Delegate to House of Delegates
DISTRICT REPRESENTATIVES:
FIRST DISTRICT

Daniel T, Camebel
EQUAL B!PLOYMEN‘T OPPORTUNITY LAW
David M. P
GOVEP.MENT BJIPLOYEE LABOR
Ehyne G Gold
IMMIGRAT(ON LAW

INDIVIDUAL NGHTS & RESPONSIBILIMES
Altred G. Febu, Co-Chair

Roceo A. Solimando
MEMBERSHIP AND:INIANCE
ul
PRACHCE'G?EZ(
Aarard . Coapman s
PUBLIC SECTOR BOOK
Pautne R. Kinsella, Co-Chair
Jem Letkowrz, Co-Chair
Osterman, Co-Charr
SECTION NEWSLE!TER

CWENERH'US
Frarnk A. Nemia

October 2, 1996

John A. Williamson, Jr., Associate Executive Director
New York State Bar Association

One Elk Street

Albany, New York 12207

Re: Civil Rights Committee Report
on Affirmative Action

Dear John:

The Executive Committee of the Labor and Employment Law Section
considered, at its September 27th meeting, the resolution in support of
affirmative action submitted by the Comimittee on Civil Rights tc the House
of Delegates.

The Labor and Employment Law Section consists of attorneys
representing labor, management, individual employees, public agencies, and
those who serve as neutrals in labor disputes. The Section has consistently taken
the position that it would not support any proposal as to which a consensus
could not be reached among the various constituent groups. After discussion on
September 27th, it is clear that our Section is not able, at this time, to reach a
consensus with respect to the Civil Rights Committee’s resolution.

The Section wishes to note that to the extent that subparagraph (a) of the
resolution states the opposition of the Association to unlawful discrimination,
such a statement seems unnecessary. One member of the Section’s Executive
Committee suggested that subparagraph (a) would be more appropriately found
within a ““whereas” statement since the Bar Association opposes all unlawful
action, including unlawful discrimination.

As to the second subparagraph of the resolution, by which the Bar
Association would encourage affirmative efforts to eradicate discrimination and
bias, the Labor and Employment Law Section could reach consensus in support.

FORMER CHAIRS:
Evan J. Spelfogel irving Periman Joel C. Gianstein Michael |. Bemstein
L:tner 8. Lipkind Jong. Canoni Mona N. Glanzer 1. Victor Belson
Stanley Schair Jules L. Smith Ronald L. Jaros Louis P. DiLorenzo
Bemard T. King Cari R. Krause Joseph J. Stefiik, Jr. Margery F. Gootrick
William L. Bergan John E. Sands Jerome Lefkowitz

Do the Public Good * Volunteer for Pro Bono



New York State Bar Association’

COMMITTEE ON CITIZENSHIP EDUCATION
JAMES R. GRIFFITH

Chair

Griffith Law Office

225 N. Washington Street

Rome, NY 13440

315/336-6500

FAX 315/336-6628

September 27, 1996

John Williamson, Esq.

New York State Bar Association
One Elk Street

Albany, New York 12207

Re: Affirmative Action Resolution
Dear John:

I consulted my committee members with respect to the proposed resolution of the
Committee on Civil Rights. The consensus was to support the resolution excluding clause C,
which of course we recognize is the inportant clause. For one thing, there were objections that
the key clause does not give us any idea of what compelling societal interests a preference may
lawfully serve.

More importantly, it is fair to say that the consensus of my committee was that racial and
gender preferences should be limited to remedying specific demonstrable instances of past denials
of equal opportunity for racial, national, or gender groups. Beyond those and perhaps other
unique circumstances, preferences (voluntary or state supported) are antithetical to the goal of
equal protection.

Consequently, this committee opposes the resolution as drafted, although this committee
could support the resolution without clause C.

Very truly yours,

e

JRG/plf James R. Griffith




New York State Bar Association |A

One Elk Street, Albany, New York 12207 * 518/463-3200

COMMITTEE ON WOMEN IN THE LAW

JUNE M. CASTELLANO
Chair
125 Dunbarton Drive
Rochester, NY 14618
716/454-6500
Fax 716/454-2518

September 27, 1996

M. Catherine Richardson, Esq., President
New York State Bar Association

One Elk Street

Albany, NY 12207

Dear Ms. Richardson:

At the September 5, 1996 meeting of the Committee on Women in the Law, the Committee
considered the resolution propose by the Committee on Civil Rights. After considerable debate,
the Committee on Women in the Law agreed to support the resolution with the proposed
modifications below.

The consensus of the Committee was that the resolution is so broad as to have little effect on the
issue of unlawful discrimination against the protected classes listed in the resolution. In addition,
the resolution does not address the issue of discrimination with regard to sexual orientation or the
rights of pregnant women to be protected from unlawful discrimination during pregnancy and a
guarantee of employment after maternity leave. Finally, the Committee opposes the use of the
term “sex” in paragraph (a) and recommends replacing that term with the word in common usage
today, “gender.”

With regard to paragraph (c), the Committee finds the language too broad and lacking specificity.
Clearly, one would hope that all members of the legal community and society at large would
support remedial action to eliminate or prevent discrimination against others.

Given that the resolution of the Committee on Civil Rights is predicated on a report issued by
committees of the American Bar Association (ABA), it 1s worth noting that the members of the
Committee on Women in the Law found the ABA report to be incomplete. In certain sections of
the ABA report, the authors are very clear to footnote their conclusions and assertions with
relevant statistical data and legal precedent. However, in other areas the report makes assertions
without adequate information to substantiate its claims.

The ABA report cites United States Supreme Court cases that are seemingly pro-plaintiff but it
fails to mention that, as described in the attached article prepared by Elaine H. Witty and Bracha
Teglasi-Kaplan, in recent years it has become more difficult for an individual suing under Title VII
to successfully litigate a discrimination lawsuit because of the shifting burdens of proof which are
present. Initially, the member of the protected class when suing may cite discrimination as the
cause for not being hired or promoted but the employer may respond to such allegations by
showing a “legitimate business necessity.” Once the business necessity defense is raised, the
burden of proof shifts back from the defendant-employer to the plaintiff-employee.

Do the Public Good * Volunteer for Pro Bono



Lawful Employment Discrimination
by Elatne H. Witty, Esq.* and Bracha Teglasi-Kaplan, J.D.**

_Title VII of the Civil Rights Act of 1964 wasenacted in the shadow of a presidential
assassination and domestic unrest. It was designed to achieve the elimination of
discnminatory practices with minimal intexferencein management’s realm. Jts stated
purpose was “10 eliminate, through the utilization of formal and informal remedial
procedures, discrimination in employment based on race, color, religion, or national
origin"l The Act in its present form includes amendments that prohibit discrimination
againstindividuals based on sex, age, and disability.? The Act lists “protected classes”
who are the beneficiaries of the legislation and for whom the remedies are to be applied. In
1991, the Congress amended the Civil Rights Act tolegislatively reverse the Supreme
gougt indecisions that were deemed an affront to the original intem and purpose of the

ct.

. ltis outside the scope of this article to address all the issues attending the area of
civil rights. Rather, it is the authors’ intention to challenge the members of our profession
both personally and professionally, to consider the limitations of the law in its present form
and the impact of the law on each of us as members of socicty.

Employment practices covered [by Title VII] include advertising,
recruitment or training, hiring or selection processes, classification,
assignment or transfer, compensation including salary and fringe benefits,
working environment, promotion or demotion, retaliation, harassment,
discipline including discharge and any other aspect of employment
constituting a term or condition of employment.4

The operative section of the law for protection against employment discrimination is
42 Uged.c Sec. 2000(e) - 2(a)(1) and 2000e-2 (a)(2) of the Civil Rights Act of 1964, as
amended:

(a) It shall be an unlawful employment practice for an employer-

(1) to fail or refuse to hire or to discharge any individual, or otherwise to
discriminate against any individual with respect to his compensation, terms,
conditions, or privileges of employment, because of such individual’s race,
color, religion, sex, or national origis; or

(2) to limit, segregate, or classify his employees or applicants for employment
in any way which would deprive or terd to deprive apy individual of
employment opportunities or otherwise adversely affect his status as an
empioyee, because of such individual's race, color, religion, sex or national

origin.

The types of discrimination identified include: disparate impact and disparate
treatment . Disparate impact is where a non-discriminatory employment practice acts to the
dewiment of a group who are protected by the statute and there is no business necessity for
the practice in question. Disparate treatment is where the employee or applicant is similarly
qualified to another employee or applicant but is denied employment because the employer
considered the race, color, religion, national origin, s¢x, age, or disability of the employee
or applicant as 2 basis for decision-making. The courts have adopted a mixed-motive
analysis when considering an employment discrimination case. The key concept in mixed-
motve analysis is the nexus between the person whoacts in a discriminatory mwanner, his
statements, and the final employment decision conceming the plaintiff.



significantly reduced the justification required for an employment practice
shown to be 2 disparate impact. Writing for the Seventh Circuit in Allen v.
Seidman, Judge Posner observed that Wards Cove permitted the use of any
practice that excludes women or minorities so long as it is not unreasonable,
and added that: Wards Cove...dilutes the ‘necessity’ in the ‘business
necessity’ defense...[T]he ‘business necessity’ defense [is] now a misnomer,
since the ‘defense does not require a showing of necessity and is no longer an
affirmative defense.10

Therefore, in the 1991 amendment to the Civil Rights Act, the Congress restored
the law toits prior state under Griggs, in which the burden of proof in a disparate impact
case is on the employer 1 justify its employment actions by a showing of *business
necessity.” Notwithstanding, the law as set forth under Griggs and its progeny (prior to
Wards Cove), has its drawbacks. A mere showing of “business necessity” is a low
standard for the employer to meet when sued under disparate impact, which requires a
showing thatan employment practice is disproportionately affecting a protected class. As a
result, the employer will more often than not prevail when sued, and the “discrimination”
will lawfully continue.

Disparate Treatment

The Supreme Court in McDonnell Douglas Corporationv. Green, ! , developed a
prima facic case concept for maintaining an action on the basis of disparate treatment . In
that case, Percy Green, an African-American, was employed by McDonnell Douglas Corp-
as a mechanic and laboratory technician from 1956-19%4. He was laid off during a period
of corporate retrenchment.

Green, who was known as a civil rights activist protested his lay-off, charging that
it was racially motivated. He organized and participatedin a “stall-in” where the roads
leading into McDonnell Douglas were biocked by stalied cars. In addition, there were
allegations that he had knowledge of a “lock-in wherein McDonpell Douglas employees
were prevented from leaving the building.

Three weeks after the lock-in, McDonnell Douglas publicly advertised for
mechanics. Green applied for the position to be re-hired and was denied employment The
decision nottorehire Green was predicated on his activism. Thereafter, Green filed suit
against the company claiming racial discrimination under Title VII.

“Recognizing that direct proof of discrimninatory intent, such as state-of-mind
evidence, isoften unavailable, the Court in McDonnrell Douglas Corp. v. Green held that a
plaintff could rise an inference of such intent by establishing a prima facie case of
discrimination.”12

The requirements for a prima facie case of dispanate treatment are:

1.  The complainant belongs to a racial minority or protected class under Title

VII;

2.  Thecomplainant applied for and was qualified for a job for which the

employer was seeking applicants;

3. That, despite complainant’s qualifications, he was rejected, and

4 After sau;J rejection, the position remained open and the employer continued

to seek applicants of complainant’s qualifications.

In thecase at bar, the plaintiff’s prima facie casc was that 1) he was a member of a
protected class-- he was an African-American; 2) heapplied for and was qualified fora



In February 1973, the United Staies Department of Labor decided to terminate PSC
because it was operating inefficiently. Officials at TDCA assisted by Burdine persuaded the
Department of Labor not to terminate the program and agreed to correct its operating
procedures. In keeping with this agreement, TDC.A fired Burdine and two others and
retaining a male employee. TDCA then hired a male from another division of the A gency as
Project Director.

i Burdine was rehired by TDCA and assigned to another division of the agency. In
this new position, Burdine would achieve the same salary as a Project Director.

_ As of February 1973, no action had been taken by TDCA with respect to Burdine’s
application for Project director nor had she withdrawn her application for that position.
Burdinc filed suitagainst TDCA underTitle VII alleging that the fail ure to promote and the
subsequent decision to terminate had been predicated on gender discrimination

In the case at bar, the sﬁlainn'ff’s prima facie case was that 1) she wasamember of a
protected class— women; 2) she applied for and was qualified for a position for which the
employer was secking applicants; 3) she was denied such position; and 4) the employer
continued seeking applicants of plaintiff’s qualifications. Thus, she met the burden of proof
for a prima facie case of discrimination.

Applying the standards enunciated in McDonnell Douglas, the Court ruled that the
reorganization dictated by the Deparment of Labor constituted a legitimate business
decision thereby proving TDCA had not discriminated against Burdine. The Court found
that there was no need to entertain any comparative data about the relati ve meritof the man
hired as Project Director, sinoe that would be a burden of persuasion on the partof the
defendant. As stated previously, the defendant has the burden of production of articulating
alegitimate business reason.

A close reading of the above-mentioned facts begs inquiry. It is curious that
Burdine, who obviously had the Project Director’s qualifications and was able todo the
Project Director's work when that person resigned, should not only be passed over for the
that position, but be terminated as well. Yet, once again there is no direct evidence of
discrimination. In the case of no directevidence, the controlling law is the McDonnell
Douglas analysis, and the plaintiff must bear the heavy burden of persuasion.

We know nothing about the qualifications of the man chosen to be the Project
Director, because the court never looks into this. 1t is sufficient for the Court that Burdine’s
termination. was part of a mandated, organizational shake-up. The Court does not require
that the employer choose the best candidate, “the employer has the discretion tochoose
among sgually qualified candidates, provided the decision is not based on unlawful
criteria. "1

In keeping with the analysis requirements set forth in McDonnell Douglas, Burdine
is denied an individual remedy for her grievance against TDCA because the employer was
able to prove that its actions were legitimate.

Mixed-Motive Analysis

The doctrine of mixed-motive analysis is applied in situations in which there is
some “direct evidence” of animaus. This may take the form of abusive statements directed
toward the employee or applicant and cansally indicate the reason for the failure to hire or
promote an employee or applicant. The key concept in mixed-motive analysis is how close
15 the nexus between the employer, his statements, and the employment decision



discrimination he would not have hired or promoted the applicant or employee, the plaintuff
does not get individual relief.

In such instances, the employer is enjoined from further discrimination, and a
declaratory statement is issued declating him a Title VII discriminator. But this is a mere
slap gn meecL wrist when no job has to be offered, nore-instatement granted, and no back pay
reimburs

Anotherexample of a mixed-motive caseis Bibbs v. Block.? In this case, Bibbs,
an African-Ametican male, was employed by Agricultural Stabilization and Conservation
Service (ASCS), adivision of the United States Department of Agriculture. In September
1976, lgibbs applied for and was denied @ promotion to a supervisory position in the ASCS
print shop.

Bibbs was one of seven who applied for the position. He was the only African-
American applicant. All seven applications were forwarded to a selection committee
composed of three Caucasians. :

The District Court found that a Joseph Tresnak was the “key figure” in making the
selection for promotion. Tresnak’s key role ig important since he was a known racist 28 A,
witness testified that Tresnak bad called Bibbs “a black militant,”? and another witness
testified that Tresnak referred to another A frican-American employee as “boy”™ and
“nigger™.3° A Caucasian was ultimately selected for the supervisory print shop position.

Although Bibbs succeeded in making a prima facie case of racial discrimination
under McDonnell Douglas, the United States Department of A griculture rebutted that by
stating that Bibbs was “difficult 1o work with” and “had a history of disciplinary and
interpersonal problems.™!

The District Court made two factual findings. Firxst, the court determined that
race was a factor in the ‘selection process’... later, it stated race was a
‘discernible factor'...Second, the court found that Bibbs ‘would not have
been selected for the position even if his race had been disregarded.’
[citations omitted] Thus, the court coscluded race was not a ‘determining’
factor or a ‘but for’ factor, meaning s factor that ultimately made a

difference in the decision and, that liability was therefore not established 32

"The Circuit Court of Appeals for the Eighth Circuit disagreed. After reviewing the
evidentiary standard in McDonnell Douglas, it staied that, “the very showing that the
defendant’s asserted reason was pretext for race isalso a demonstration that but for his race
plaintiff would have gotten the job. That is what getext means: a reason for the
employment decision that is not the true reason.”® The Court went on to say that in fact
the District Court had found mixed-motives for the decision and therefore the burden is on
the defendant to prove that Bibbs’ race was not themotivating factor for its failure to
promote him.

Despite the showing of discrimination, once again for liability purposes, there was
no award to Bibbs of the individual relief of promotion.

The leading doctrinal case on mixed-motiveis Price Waterhouse v. Hopkins.34
Ann Hopkins, a high-level account executi ve and rinmaker, was informed by a partner
directly 1nvolved in the decision-making process that she would have acceded to
partnership had she “walked more femininely, talked more ferininely, wore make-up, and
Jjewelry. 3 Several other partners who determined which employee would accede to
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Maxwell S. Pfeifer, Esq.
President
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Albany, NY 12207

Dear President Pfeifer:

We are writing on behalf of the Franklin H. Williams Judicial
Commission on Minorities. The Commission has reviewed the report
from the Committee on Civil Rights from your association and has
unanimously agreed to support the resolution in favor of affirmative action
programs in New York State.

The Commission was appointed in 1991 by the Chief Judge of the
Court of Appeals. One of the many goals of the Commission has been,
and continues to be, to increase workforce diversity in the court system.

Previous reports by the Commission have focused on the serious
underrepresentation of minorities on all levels in the courts. This
underrepresentation includes appointed and elected judges, supervising
judges, supervising personnel and court personnel. This has been
particularly true in New York City Courts, where there is a large
percentage of minority litigants when compared to the rest of the state.

While the courts have made some efforts to increase minority
representation im all areas, much more needs to be done. Affirmative
action programs will create a “level playing field” by creating equal
opportunities for those individuals who have historically been, and
continue to be discriminated against in employment , education, economic
and social opportunity for all individuals. The American Bar Association
and several state bar associations, as mentioned in the report, have
formally endorsed the principles of affirmative action programs.
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